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FOREWORD

The ten members of the Railroad and Warehouse Study Com-
mission held their first meeting on July 14, 1955, for purposes of
organization. Senator John A. Johnson was elected chairman,
Representative Clifton Parks vice-chairman, and Representative
Leonard E. Lindquist secretary. An Executive Committee, con-
sisting of the chairman, vice-chairman and secretary was estab-
lished.

The Study Commission, in February, 1956, retained Dr.
Edmund A. Nightingale, Professor of Economics and Transporta-
tion, School of Business Administration, University of Minnesota,
as consultant. Mr. Ralph L. Norgaard, a lawyer and supervisor of
the Bus and Truck Division, was asked in March, 1956, to advise
the Study Commission on carrier laws, outside of his regular
duties and hours.

We met a total of 60 days.* A number of these meetings were
public hearings at which representatives of the regulated indus-
tries, members and heads of departments of the Railroad and
Warehouse Commission,® and other interested parties, appeared and
testified.

We authorized the attendance of two of our members and the
consultant at the annual meeting of the Midwest Association of
Railroad and Utilities Commissioners in Omaha, Nebraska, on
May 24-26, 1956.

Three members and the consultant attended the annual meet-
ing of the National Association of Railroad and Utilities Commis-
sioners in San Francisco on July 24-27, 1956.

We” in this report means the Railroad and Warehouse Study Commission.
*Hereinafter referred to as ‘“‘commission” unless the context indicates other-
wise.
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PART |

Minnesota Railroad and Warehouse Commission: Brief
Legislative History; Preseni Organization and Functions

The commission influences the daily activities of most of the
people of the state. Whoever uses the telephone, ships or receives
freight hauled by railroad or regulated motor carrier, rides buses,
deals in grain or livestock, uses scales, or warehouses commodities,
is affected by its orders, rules, and regulations.

Effective commission regulation of railroads began in Illinois,
Minnesota, Iowa, Wisconsin, and Missouri in the early 1870’s some
fifteen years before Congress established the Interstate Commerce
Commission in 1887. The Minnesota legislature created in 1871
the office of “Railroad Commissioner”, appointed by the governor
for a two-year term. He was required to report to the legislature
annually on the neglect or infringement of any laws for regulation
of railroads, to examine and inspect the condition, state of repair
and sufficiency, manner of conduct, safety, and financial manage-
ment of each and every railroad in this state. (Laws 1871, Ch. 24).

The Board of Railroad Commissioners, an enlarged body of
three persons appointed by the governor by and with the advice
and consent of the Senate for two-year terms, was created by the
legislature in 1874. (Laws 1874, Ch. 26). Railroads were declared
to be public highways. The legislature delegated to the board the
duty of prescribing reasonable maximum rates and charges for
transportation and handling of freight and passengers. Rebates and
other kinds of discrimination were forbidden.

In 1875 this board was replaced by one elected commissioner.
The powers of the commissioner were weakened, especially by the
repeal of the power to prescribe maximum rates. (Laws 1875, Ch.
103).

In 1885 the Railroad and Warehouse Commission was estab-
lished, consisting of three persons to be appointed by the governor
for two-year terms, one of whom was required to be from the
leading political party opposite to the governor. This commission,
among other things, was given power to examine books of the
railroads, issue subpoenas, administer oaths, and remove unjust
discrimination in rates, or unequal rate treatment of persons,
towns, villages or locations. (Laws 1885, Ch. 188).
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The present organization of the Minnesota Railroad and Ware-
house Commission is shown in Figure I, page 4.

The authorized personnel of the nine divisions as of August 1,
1956, is given in Table I.

TABLE |
Distribution of Railroad and Warehouse Commission Staff,
August |, 1956
CommisSioners ...........uivuiiiiiinnineenennnnnn. 3
Secretary ........... P 1
Administrator ...... ... i, 1
Commissioners’ SecretarieS ............oveveeerennn. 3
Hearings Reporters ...........coouiiuivininnnnnne.. 4
Accounting Staff ......... ... . 5
Divisions
Grain Inspection ...........ccciiiiiiiiiiiinnan, 411
Weights and Measures .........vovvniiiinnennnnnn. 38
Livestock Weighing ........coivvviiiieniniinnnnnn.. 60
Livestock Buyers and Dealers. . 2.6
Storage Warehouse 1
Bus and Truck........ . 19
Utilities Rate ....... 9.4
Engineering ........ 11
Telephone ...t 3
572

Eight vacancies existed in the foregoing tabulation as of
August 1. These vacancies were located as follows: livestock
weighing, 1; bus and truck, 2; weights and measures, 1; engineer-
ing, 3; hearings reporters, 1

The present organization chart of the commission does not
mean that the nine divisions are of equal significance. Table I
gives an indication of the number of people presently assigned to
the administration of the several duties and functions. The public
storage warehouse inspection function is currently handled by one
employee; livestock buyers and dealers licenses and matters per-
taining thereto are handled by two men with part-time steno-
graphic help. Grain inspection, on the other hand, is carried on
by a division numbering over 400 employees.

Number of employees is by no means the sole test of the im-
portance of a division or the work performed thereby; in some
cases certain divisions may be badly undermanned. The present
utilities rate, bus and truck, telephone, and engineering divisions
of the commission, which are concerned with the regulation of
transportation and communications, have less than 60 people.
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These divisions, however, are the key divisions upon which the
commission must depend for its staff assistance in regulation of
rates and service, granting of operating authorities, safety, and
enforcement.

The commission, functioning in the transportation, communi-
cations, and utilities regulatory fields, presently lacks jurisdiction
over the electric light, power, gas, and water utilities, and is among
four states which still have no jurisdiction in these fields. We have
given some consideration to extending its jurisdiction to the area
of electric light, power, and gas utilities, but in view of the wide
breadth of our study, in the short time we have had, have not
assumed to come to a conclusion.

The Railroad and Warehouse Commission

The commission consists of three members, one of whom is
chosen at each general election for a six-year term. Chairmanship
is rotated. The commission is ultimately responsible for the ad-
ministration of all the duties and functions delegated to it. Many
matters brought to its attention can be settled informally; others
require a formal hearing. Ordinarily, the commissioners conduct
hearings in major cases; minor hearings are assigned to designated
staff members. The commission is authorized to appear and partici-
pate in proceedings before the Interstate Commerce Commission
when it considers such appearance to be in the best interests of
the people of our state.

According to the commission’s report for the biennial period
ended June 30, 1956, 426 hearings were conducted by the commis-
sion and its examiners. Each of these hearings took one to eight
days. The commission also held 107 informal conferences. The
formal orders in motor carrier matters alone totaled 650.

The Administrator

The position of administrator was established on March 15,
1951, by the commission with the approval of the director of Civil
Service, with the intention of accomplishing the following ob-
jectives:

“To free the commissioners from day-to-day administrative
problems concerning personnel, budget, and housekeeping of
the commission, thereby enabling the commissioners to con-
centrate on the regulatory functions, to rate-making, rule-
making, granting of operating rights (certificates of conveni-
ence and necessity and permits), formulation of long range
policies and related matters.”
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asked that it remain within the commission, and we recommend
that it remain there.
Duluth dock coal weighing is done by this division.

Engineering

The engineering division provides the commission with tech-
nical advice. It is in charge of a chief engineer and is divided into
three sections: valuation; signal and safety; and general engineer-
ing.

In 1907 the commission was authorized to investigate railroad
crossings and order the railroad companies to install signal systems
or interlocking plants in instances where such measures were
deemed essential to public safety. The signal engineering division
of the commission was thereafter established. Similar powers
relating to rail-highway crossings were delegated in later years.

Weights and Measures

In response to demands to protect the public from losses
through inaccurate weighing and measuring devices, the depart-
ment of weights and measures was created under the jurisdiction
of the commission. All weighing devices from the smallest apothe-
cary scale to the huge scales used in livestock receiving yards, and
every measuring instrument used for retail sales, is periodically
checked, inspected, and, if necessary, corrected under the super-
vision of the department of weights and measures (Laws 1911, Ch.
156). At the same time the commission was directed to weigh all
coal shipped in carload lots from any coal dock or coal distrib‘uti’hg* ~
point in the state, except coal shipped therefrom by any person, .
company, or corporation for their own use or consumptlon (LaWS‘“ ~
1911, Ch. 326). .

The weights and measures division carries out 1ts fun‘
under Chapter 239 with 38 employees. A testing labor:
maintained at Minneapolis, and inspectors are stationed
operate from 14 strategically located points in anes
ing the Twin Cities. This division tested 44,599 pleces 0
on regular inspections, 22,860 pieces of equlpmen
inspections, check weighed 15,738 items, and made
inspections of state-weight livestock scales at 11
fiscal year ended June 80, 1956. There was no
mending changes in the duties or work of this
transfer of the location of this division to any

ment. The work of this division is generally
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requirements of the new law. By 1952, there were 1,832 associa-
tions and companies in operation, ranging from only four to sev-
eral hundred subscribers. By 1956 the number had declined to
1,541. The number of telephones in Minnesota increased from
583,116 on December 31, 1941 to 1,260,212 on June 30, 1956, a gain
of 116 per cent.

Financial demands for increased facilities and replacement of
outmoded equipment in the rapid expansion of our economy call
for legislative attention to the rate-making formula. The statute
does not prescribe a rule for rate-making, but merely says that
the rates shall be reasonable. This is inadequate. A rule for deter-
mining the reasonableness of rates should be clearly stated.

The services performed by telephone companies go far beyond
the definitions contained in the law, and the statute should be
amended to encompass all of their operations. The statute should
give authority to the commission to determine territorial disputes
where necessary to fix exchange boundaries, and should also
prohibit abandonment of service without authority of the commis-
sion. As some doubt exists concerning authority of the commission
to order extension of service in the public interest, its jurisdiction
to so act should be clarified.

Livestock Weighing

In 1919 the jurisdiction of the commission was extended to
the weighing of all livestock passing through the principal receiv-
ing centers of the state. This service has been rendered contmu—“‘
ously since that time. While the South St. Paul public stockyard
are under the jurisdiction of the U. S. Department of Agrlcu
the State of Minnesota has been permitted to conduct this
activity.

The livestock weighing division’s headquarters :
the St. Paul Union Stockyards in South St. Paul,
staff are stationed there on account of the volu
that market. Other weighing stations are at Aus
Winona, and Montevideo. The Union Stockyards
work of this division, and other testimony tend
tains somewhat higher standards than does th
of Agriculture. There were no suggestion:
ance of this function or transfer of it to anc
we see no reason for either. Like grain
transportation and marketing. ~
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Cost of Regulation

In view of the scope of the numerous functions delegated to
the commission by the legislature, the cost to general taxpayers
over the years has been relatively small. The expense of some
of the activities of the commission are paid by those who use
these services.

The administrator of the commission has furnished us with a
statement of its receipts and expenses for the fifteen-year period
from July 1, 1941 to June 30, 1956.

From this it appears the grain inspection division has been
more than self-supporting, raising serious question of the policy of
charging higher fees for required public service than cost.

Weights and measures division activities, mostly annual in-
spections which are made without charge under Section 239.10,
M.S.A. 1953, have resulted in an average annual net outlay of
almost $75,000; the net outlay in 1955-56 was $114,818. Special
inspections are paid for by the owner of weighing or measuring
devices, if made at his request. If made at the request of some
other person, and the device is found to be inaccurate, the fee is
paid by the owner. Revenue from this source in 1955-56 was
$104,251.

The livestock weighing department generally breaks even. Of
the $43,959 of net receipts for the fifteen-year period, $35,293 is
attributable to 1955-56.

Main office regulatory and administrative activities cost
$2,243,850 in the period. The bus and truck division with net regis-
tration fees of $189,036 in 1955-56 is self-supporting. Livestock
buyers and dealers fees cover a large part of the expenses of that
division. The rate, telephone, and engineering divisions do not
collect fees. There is no separate division of railroad regulation.

Annual outlays and receipts of the commission in the past
four years ended June 30, 1956 were as follows:

Year Outlay Receipts

1956 $2,722,138 $2,806,028 $ 33,890-—net receipts
1955 2,515,483 2,449,861 65,622—mnet outlay
1954 2,339,749 2,026,578 313,171—mnet outlay
1953 2,323,004 2,022,214 300,790—mnet outlay

The extent to which the commission “breaks even” depends
principally on the receipts of the grain inspection division, which
in turn, depend upon the volume of grain inspected and graded and
costs of such services. The net receipts of the commission in 1956,
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PART li

The State Regulatory Commission—Nature and Purpose

The purpose of a state regulatory commission is to provide
fair and impartial regulation at the state level of those businesses
generally agreed to be substantially affected with a public interest
under policies established and powers delegated by the legislature.
In 1876 the United States Supreme Court declared railroads and
grain warehousing to be businesses ‘“affected with a public inter-
est” and therefore properly subject to reasonable regulation by a
state legislature. Technological developments of later years in the
fields of communications, transportation, and power involved the
public interest, and those supplying such services were gradually
brought under regulation. In early days public utilities were
usually regulated at the municipal level. In a few states today, as
in Minnesota, the only regulation of certain types of utilities con-
tinues at the municipal level.

Regulatory bodies exercise legislative functions in prescribing a
rate or rule, in granting a franchise, or in conducting investiga-
tions. Enforcement is administrative. Regulatory and administra-
tive procedures are a recognized part of our governmental scheme.
The complexity of modern life demands the flexibility they are
popularly supposed to furnish. In court litigation the issue is
primarily a determination of private rights whereas before an ad-
ministrative tribunal the dominant consideration is usually the
public interest to which in a sense private interest must be sub-
ordinated. In the latter there is believed to be opportunity for
application of the kind of specialized knowledge with which quali-
fied commissioners should be endowed. Prescribing rates, establish-
ing rules and regulations, and granting franchises necessarily
affect the public’s interest in the maintenance of dependable and
adequate utility service. Furtherance of this interest is a legis-
lative responsibility delegated to regulatory bodies which have
only the powers conferred.
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General election

Election of commissioners by popular vote continues to be the
method of selection in eight of the Southern and Southwestern
States, in five of the North Central States, and in Montana and
Arizona among the Mountain-Pacific States. The main argument
for popular election of regulatory commissioners is that election
makes them more responsive to the needs and will of the people.
Popular vote is not the way to choose those who should be tech-
nically qualified. Often candidates seeking the elective office of
commissioner have only the faintest ideas of the duties of the
office and none of its requirements. It is self evident that just and
reasonable utility rates cannot be ascertained by ballot nor should
they be decided in apprehension of popular reaction; promises of
more services at lower rates should not be used to influence votes,
nor should hopes for the opposite be the reason for campaign
contributions. '

A member of a regulatory body, regardless of his political
affiliation, must adopt a state-wide viewpoint in the administration
of laws and reach his determinations in the light of the public
interest which transcends the concerns of the parties to the pro-
ceedings. In too many instances, the decision in an important case
is delayed until after an election. It is almost too much to expect
elective commissioners to be unmindful of these political pressures.

In making this argument we anticipate some objections on
the ground that there is a right in the people to choose their com-
missioners by election, but we believe the recommendation for
selection we make later is in the better tradition of representative
government.

Election by legislature

Virginia and South Carolina (by virtue of constitutional pro- -

visions) elect their regulatory commissioners by vote of the joint

assembly of the legislature. This method appears to have advan-

tages over appointment by the governor or popular election. Reg-
ulatory work is legislative. The commission is the arm of the

legislature exercising powers which the legislature could use
directly but must delegate to a body of qualified 1nd1v1duals Whof‘ ‘

function continuously.

This method has some obvious advantages over elther popular ;
election or appointment. No one legislator or group of Ieg‘islators

can have the influence over a commissioner equal to
appointing governor or sponsoring political organizatior .? 5
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Constitutional implications are not overlooked. The Federal
government, following early precedent, adheres to the practice
of presidential nomination even to offices of a legislative nature.
While perhaps the doctrine that nomination for appointments is
solely executive is not losing its original rigidity, it is worn thin
by the tolerance the courts have long shown for congressional
limitations on the appointive discretion through such devices as
specifications of eligibility. We know of no judicial decision in
Minnesota adverse to our recommendation, and we believe there
is sound distinction between it and the situations which have
gained the attention of the courts in the sharp definition that the
only power to be asserted by the commission will relate to delegated
legislative functions.

In State ex rel Child v. Griffin, 69 Minn. 311, where a statute
requiring the governor to make his appointment to the state board
of pharmacy from those named by the association was held in-
valid, the court said, “It will be understood that we do not intimate
that the Legislature cannot create an office, and itself appoint the
officer thus provided for * * *”, The legal justification for legis-
lative appointment to an office of exclusively legislative duty lies
in the doctrine of seperation of powers which is the keystone of
our governmental structure and the dominant characteristic of
our constitutional plan. See State ex rel Young v. Brill, 100 Minn.
499. This proposal does not encroach on the executive’s preroga-
tives and his control of the administration of government.

Reorganization of the Work of the Commission

Under our plan, the work of the present commission Would
be included in the Minnesota Department of Public Service con-
sisting of the regulatory division and the administrative division.

In requiring the administrative functions to be handled by the
staff of the administrative division under the supervision of a ‘
director, we would relieve the commissioners of routine duties so
they can devote full time to the tasks delegated to them. They -
now supervise some 550 employees concerned almost entlrely Wlth ‘

administrative matters. It is our purpose to enable the comm
freed of supervisory responsibility, to pursue and form
range policies.

Our proposal should work in a practical manner
it, the task of policing, including enforcement and 1nspe
be the responsibility of the administrative division
violation in enforcement cases should be in the













The Railroad and Warehouse Commission 23

PART Ili

Other Conclusions and Recommendations

Staffing Problems of the Commission

There is a serious staffing problem within the present com-
mission. The telephone division consists only of the telephone rate
engineer, one telephone rate aide, and a clerk-stenographer. This
is an inadequate staff for the task of regulating 1,541 telephone
companies of various sizes. The chief of this department is well
past the retirement age, and no competent understudies have been
trained.

The utilities rate division is supervised by the utilities rate
expert who will be eligible for retirement in a few years. No com-
petent replacement is ready.

Consideration should be given to the need for additional staff
in the statistical section which, though competent, operates with
only four employees. ‘

We doubt that the engineering division should be kept at
present strength. Some staff members here could be better utlhzed
in other work.

The bus and truck division has had difficulty in acquiring and
retaining competent inspectors. This position should be evaluated =
with a view to the adequacy of salary. Also, there should probably
be more inspectors, as there are now only seven to carry on field
inspection of the 155 common carriers and 5,070 permit carriers,
including 1,026 out-of-state carriers, authorized to operate fo
on the highways of this state.

To some extent, at least, the unattractive salarles i
these positions have been recognized, and recently there I
reassignments in salary ranges.

Dock Coal Weighing at Duluth

The law now requires coal shipped in carload lots
docks to be weighed by a state employee. The statut
that, in practice, only coal so shipped from Duluth i
and coal hauled from other points or by other mea
tation is not. All the evidence indicates this pract
ranted duplication of work being done with adequ
the public by Western Weighing and Inspecti
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Inter-city bus operators have a serious problem with unreg-
ulated charter-type competition. We recommend that the legisla-
ture consider the effects of unregulated charter-type competition
upon these operations which are facing declining patronage.

Board of Grain Appeals

There is serious doubt as to whether the cost of maintaining
the board of grain appeals in relation to the service it performs
warrants its continuance. We suggest that the legislature review
the present duties and work of this board in light of the re-inspec-
tion service which is now available through the United States
Department of Agriculture.

Storage of Grain on Farms — M.S.A. 1953, Chapter 234

The provisions relating to storage of grain on farms enacted
in 1935 were used only in 1935-1936, prior to federal legislation
which came into operation in 1936. Storage of grain on farms sub-
ject to federal loans is no longer under the jurisdiction of or sub-
ject to any rules of the Minnesota commission. We recommend
that M.S.A. 1953, Chapter 234 be repealed.

Transportation of Nuclear Products

The safety of transportation of radioactive materials in intra-
state commerce is a part of the broader problem of peace time
uses of atomic energy. We recommend that the legislature give the
commission broad powers to regulate the transportation of these
materials in the interest of public welfare.

Filing Fees for Commission Hearings

1953. That fee is $50. We recommend a minimum filing fee of $50
in any matter requiring a hearing by the commission in order
help defray costs.

Commission Procedure and Appeals

The regulatory law consists of various acts havm
methods of procedure on appeal. We recommend th
before the commission and appeals to the courts be m

Filing fees in commission proceedings requiring a hearing are
now provided only in connection with filing applications for a cer-
tificate of convenience and necessity under Chapter 221, M.S.A.
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Revision of Highway Carrier Statutes in Chapter 221

The regulation of for-hire highway transportation of passen-
gers and property is one of the most important functions of a
public service commission. Present regulations consist of a number
of acts tacked together by various legislatures and numerous
amendments, making a statutory hodge-podge which is difficult
to read and understand. This act must be rewritten.

We held hearings at which the industry and shipping public
offered suggestions and opinions. As a result, we recommend
changes as follows:

The definitions be clarified and brought up to date with present
advancements in the motor carrier industry. To illustrate, the
term “auto transportation company” should be dropped and the
term “regular route common carrier”’ substituted.

Irregular-route common-carrier permits cover the household
goods mover, the trucker who transports automobiles, the grain
hauler, the milk hauler, the odd-job man who generally handles
truckload lots, and the cattle hauler. We conclude that the livestock
carrier should be in a class by himself because most of his hauling
is over a regular route inbound with livestock and outbound with
farm supplies, and that a separate type of permit be created for
him.

The indiscriminate issuing of permits is a problem. At present
the commission has no power to deny an applicant a permit whether
or not he is responsible or properly equipped. As a result, many
irresponsible people get permits, keep them a few months, and
quit. The turnover is about 12 percent of all such registered
truckers each year. Many operate on a sub-marginal basis without
means to buy proper equipment or maintain insurance resulting
in undue hazards to the traveling public. We feel that in cases
where the commission finds there are a sufficient number of
truckers in a territory to adequately meet the needs of the ship-
pers there, it should have authority to deny applications.

The definition of a contract carrier is confusing and should
be clarified. Some of the exemptions from the requirement of per-
mit, especially the occasional hauler type, should be eliminated.

All for-hire carrying of passengers should be regulated except

taxicabs and school buses when engaged in transportation involving
any school activity, Charter service permits should not be granted

where such service is available by common carrier. ‘
At present only auto transportation companies (carmers hol
ing certificates) are required to file annual reports. We believe
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all for-hire carriers should be required to file such reports.

The legislature should enact a forpnula based on the carrier’s
gross operating revenue for the establishment of passenger and
freight rates. When so based, the rate should be fixed at a level
sufficient to yield a return measured by a fixed percentage of gross
operating receipts after deducting all operating costs and proper
overhead expenses, including taxes, regulatory fees and licenses.
This is a comparatively simple method for determining the proper
rate of return for these motor carriers.

The commission should be authorized to make ex parte changes
in tariffs where the proposed change does not justify a public
hearing.

The holder of a certificate of a bus or. truck company desiring
to sell or transfer it should be required to set forth all outstanding
claims so that the proceeding may afford some protection to
creditors.

A carrier of petroleum products should be required to prove
public' convenience and necessity as a basis for being. granted a
certificate. The present basis of “not contrary to publlc mterest”
is indefinite in meaning.

When investigation dlscloses that a contract or permlt car-
rier’s minimum rates may not be reasonable, a hearing should be
ordered and the carrier be required to justify them. The commis-
sion should have control over these carriers’ tariffs, so that mini-
mum rates will not result in unfair or destructive competitive
practices.

In claims for loss or damage to freight, baggage or express,
the time for adjustment should be a maximum of 90 days, and
penalty and interest should be added thereafter.

Regulation of Electric Light, Power and Gas fﬁﬁliﬁes

It is recommended that the legislature continue by interim
commission a study to determine the advisability oﬁregula‘cmg
power and gas utilities at the state level. Minnesota is now one of
four states which does not regulate franchises, rates, finances, ac-
counts and services of these utilities. We made some preliminary
investigation of this problem but consideration of other matters
covered in this report did not allow time for holding public hear- -
ings and conducting the research necessary for making recom-
mendations.






