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Federal ConstitutlonAl D~veloe-ent 

the firat three caaea in which the Supreaae Court addreaaed 

itself to legialetlve apportiornent were Baker v. C.rr, 369 U.S. 186 

(1962), Scholle v. Hare, 369 U.S. 429 (1962), •nd W>CA Inc. v. Si1110n, 

370 U.S. 190 (1962). These cases est•blished (a) the jurlsdlctlon 

of the federal courts; (b) the st•nding oi qualified voters; (c) th•t 

the allegations presented of a denial of the equal protection clause 

of the 14th Amendment presents a justiciable cause of ac tion. 

Shortly thcl"ea fter caue Cray v. ~:indc·rs , 372 U.S. 368 (1963) anc 

Wt'! t:hc rrv "· ~:•r:dcrs, 376 U.S. l (1964 ) wherein the court established 

the n1 person, l vote" concept. 

On June 15, 1964 the apport i on:ncnt pl:ins of six states were 

rejec ted. Thcscwcrc .!.lab.:ima in Rc-ynolds v. Si ::-.:~s, 377 U.S. 533; New 

York in wr-:CA 1 Inc . v. Lo::1c-nz o, 377 U.S. 633; Maryland in ~fnryl;ind 

Cc,m11ittc-c- f."r Fair ~cnrC' ::cr.t:-tion v. Tl'-,.,C's, 377 U.S. 656; Vlrglnia 

ln J>nvt r. v . ~~;1 r.n , 377 U.S. 678; Delaware tn l<M\crn v. Slncock, 377 

U.S. 695; and Color.::.do in t.ucu~ v. '•~th Gener;-. } ,\~~c-nbh , 377 U.S. 

713. Briefly the rules laid down in these six cases arc as follows: 

l. The ritht to vote is an individun l right protected by the 

equ:tl rrotec t i on c l :iusc of the 14th Amendment .Jnd this right is unconstt

tutlonn lly imr.'.lir<'J when its '-"Cir.ht is substantially diluted in compari

son with the vo te o( citi;,.cns livinr, in other parts of the ,:tntc. 

2. The equal protec tion cl,1u!ie rcquin~s thc1t both houses of a 

bicmncri •. il lci;i :d,Hurc r:,us t be app'>rtic,ncd sub:-; t ant ially on a population 

b.1sis. 
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3. the right to vote la aa individual rlaht which camw,t 

be denled by• ujority of the electorate. 

4 . legardles 1 of the issues in• lower court the Supreae 

Court in r eviewing• state legislative apportiona1ent auat coaslder 

the scheme ••• whole. 

5. Apportior.:nent la primarily• l~gislative responsibility; 

however , if the legislature f ails to act after having adequate 

opportunity to do so the court should not allow elections under a 

constitutionall)• invalid scheme. 

~ - It is neither practicable nor desirable to establish 

rigid mathcmat ica l standards !or the va lidlty of an apportionment 

plan. nctermin~tion of constitutional validity involves c onsidera• 

tion of possible nrbitrarinc5s or discrimination. 

7. Reliance on either the federal senate and house ana l ogy 

or on the federa l electoral co lle&e analoby is misplaced . 

8. Consistent with the CGual protection clause a state raay 

provide for only periodic revision of its reapportionl:\('nt scheme. 

Decenni~ l reapportio~~cnt ~ould c learly meet the minina l requ irements 

of the 14th A~enc~cn t . 

'11,e prin~ip .. l of equn l representation for equal population 

whlch the Surrc:!:~ Court drew frClm the l/,th ,.!.mcndmcnt ls embodied in 

the Minnesota Constitution i n Article 4 , Section 2. "Represent~tion 

in both ho11i;cs sh,1 11 be .;pport ioncd equ:i l ly throuchout thr di. fferent 

scctior.s of the s t 3tc, in propot·tion to the population thereof." 
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A.suaing the 1959 reapportio~nt act (Laws 1959. l::tra SeHioa 

Chapter 45. !EA SectioM 2.02 to 2.715) to be uncoutitutior•l• 

Covernor kolvagg established the Bipartisan leapportionaent Cocai1-

•ion on July 28, 1964 to aubait an apportionment plan to the legisla• 

ture by December 1964. Before the coanission had completed it• work 

a three judge United States District Court held the 1959 reapportion

ment act was in fac ~ unconstitutional (see Honsey v. Donovnn, 236 

Fed. Sup. 8 D.C. Minnesota 1964). On January 15, 1965 the COlllllission 

reported their plan for the reapportionment rf both houscc of the 

1 
atate leglslature. 

Althou&h the co:-nmissi '>n p,lan was not adopted the 1965 

J.cgi s l.:iturc p.isscd by majority vote of both houses Senate File 102; 

however, on M:ty 24, 1965 the Governor vetOC?d the bill and it was not 

passed over his ve :.:,. This power of the Governor to veto a lcgis la

t ive rcapportionr.,cnt bill was challenged in the Minnesota Supreme 

Court nnd upheld on Novcin!:>cr 26, 1965 (Du::llurv v. flc:-novnn, 138 N.W. 

2nd edition 692). 

On Decccber 17, 1965 Governor Rolvaag reconvened the Bipar

ti~an Reapportionment Commission 1nd as~ed it to rec°'"-nrcend another 

reapportionment scheme. The second report of the cocn.~ission was 

submlttcd to the Governor on M.lrch 7, 1966, ar.d the Governor called 

a spcci.J l sc~sion of the legislature in l,prll. One week after the 

first legislative apportionment proposal p~s~cd ~nJ w~s vetoed by the 

Governor a compromi se meas ure was worked out and apprC1vcd i.n ti.r.lC for 

1
see '•9 tfinn. 1..:n , Rc>vicw 367 throuGh 398. 
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lk,veabcr e lectlou. 

Criteria f or Reapportionment 

!gualily of Rcpre ftentation 

In judging the equality of representation the court haa 

uaed • number of standards of deviation. f.suong these have been the 

ratio of the population of the largest dis trict to that of the 

aullest distri~t, the percentage of the population needed to elect 

• ujority of the leil~lators, and the percentage difference by 

district betWf'cn actual population and ideal populati on (ideal 

population being the total population of the state diviced by the 

total number of representatives.) 

The st:- di: r d for population l,ase has been somewhat flexible, 

but adherance to equality with respect to t ot a l ropulation h a s been 

rather strict. States such as ~cw York with lsq;e a lien ropulat ions 

have used total citize n~ as a base. Other states have apportioned on 

• base of r~gis tered vot~rs, eliminating minors, felons and the insane 

from the r C>pulation b.1se. Federal court interpre tation of the base 

problem has varied, but the ~upremc Court ha s given no advr rse comment 

to any of these bases. In April 1966, the Supre:nc Court ru ~ec! the use 

of recistercc! voter~ would be cons titutiona lly pcrr.1i!f;si!.1 lc ..,nly if it 

df.d not rc.-s ult in n.ila pportion.-ncnt, p:irticu larly in discri r:1l nation 

against politica lly inactive cr oups . ( !!•Jrns v. Ri ch:ir::""f'; 3S4 U.S. 73, 

1966 . ) St'e al so Cr :w.1 lhc• v . Rt c h:- r tl~cn a nd /,bC' v. :! ' ': r :1~cn . TI1i s 

&c,•m!; to .1110·.1 the U $C o ! ;,ny b;,sc provi cJir.~ the effec t i s the sar.-ie 

as the u s e of total popul~t ion . 
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After a number of decisions rejecting increasinsly suller 

population variances. the Supreme Court in Kirkpatrick v. Priestler, 

394 U.S. 526 (1969) lftOrc narrowly defined the "equal as nearly •• 

practicable" cbuse of Wesberry v. S:mc!ers . In this case the court 

overturned• Missouri Congressional Districting plan which produced 

a deviation range of from 2.83 percent below the ideal to 3.13 per

cent above the ideal district si~e. In overturninc the ~tissouri 

pldn, the court rejectcc! tile arguc'!nt that varfations can be small 

enou&h to be cc-nsidered de minfr.ius error l.e. so small as to be 

insignificant. 11To allow for a de minir.ms standard would de Lute 

the equal populotion mandatP of the constitution and encourage 

legislatures to seek the wic!es t permissible dcvi,1tion of e quality." 

In rejec ting the de r.lini1:111s s tandard, the court relied on 

S\1.inn v. /c~ans, 38 5 U.~. 440 (1967) wh ich est.,blishcc! that the burden 

was upon the s tate to prc,;ent acce ,. tablc reasons ( or popula tion 

variances. Y.i r '. ,..,::: tri ck i;ocs f.Jrther th:rn Swann in requiring the 

state to carry the add iti ona l burdrn of dcraun~trnting the validity 

of those justif~c:i tio~s . (K ~lgnrli n v. Hill, 386 U.S. 120 affir~s 

Swann insofar n~ it rulcci the burden of justifyint varlation5 lies 

upon the st.itc and not appc 11.ints.) 

In Ki rl-;•:•tr ic"lr the court abo re 'itricted the m .... 'Jc r of 

leg:.lly acccpt:1!:>l<' jus tific~tions . /, sta · c may t,1kc int o account 

factors which ~~f.~;c~t ch."!n::c or ln,,cc-ur;,cics in pop~ l:it ion 
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The argument that representation of distlnct 

political economic geographlc and soclal interests i.n Congress 

justlfies variances was specifically rejected. Other unacceptable 

Justifications included maintenance of traditional or historic 

boundaries, po lit lea l i, ... tJdivls ion Hncs, or district compactness. 

The c oart declined to dec ide whether population data could be 

adjusted for the transient natu~e of certain segments of the popu

lation. 

Wells v . Rockefelle r, 394 U.S. 542, the compa nion c ase to 

l<ir~p:! tr ic"k affirr.,ecl the principle that equa l repres ent:ition for 

equal nu:nbcrs o f people permits only t h e limited population variances 

wt.ch a rc unavo i cab le des pite a good faith effort , o r for which 

justification is s h own . The c ourt spec i f i ca lly r ejected the value 

of ~c w York 's pl En t o c rcat~ d istricts with similar c ivic interes t s 

oricntntion. 

It is inte res ting t o no te tha t s ince the Kirkpa trick dcc i t- i on 

in April 1969 , ~ issouri h as redis tricted and attain~d a miniscu lc 

avcrat e popula tion devia tion of 0.0674 p<' r ccnt . As was to be e x pec ted 

from tl,c inc re ,n:£'<1 cem:ind f o r rna the rr.n t i c.i 1 cqua l ity and the c!c c rensec 

need f o r c onpa ctness , the ;·tis~ouri pla n \.:ou ld s eem to be a gerrymander. The 

&tatc ~cn.ite minQrity leader dcscribccl one di. s trict as "a northbound 

2 (S c-c C;, !in0r. l't ,"l v. ~r r t ~nr:, Civil ,',c lic.>n ::umbe r 130 11 dec ided in 
Dece nbc· r l ~J~' !)y:: li .:- . iH!'td.ct CCJur t ·.•:lich r ejc-c t ed t i1c u se of 
pro j ec t ed 11opcl.ti~•r: r h ift s ;ind :iu:n!1C' r r on t he ~r <'1111cs of the ir bc i 1og 
inacl.ur;1t c- :i nt! p i c n ·r.1ca l. ,\1!'.o , in llr•f'~l'' v. Pr,r,,, v.~ n t la~ cour t in 
ovc- rlur ni n,~ the> l ';I:, '; :::.cnc!·o t .1 H.cappc, :· t i ,,1::-,r: n t ,-:~·t dc1.: li r.et! t o accept 
the ::q·ur:1~11t of i ;:tC'rVl.!n iw·. cc fcnd:i 11t:. t h;;t t nc p l :rn cr.-i~l'<liccl popul ;; 
tio11 fir.ure r. pro jN t c d t o l9~9 f ror.'I t h<• 1950 ::c nr.u~ .) 
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flying turkey with its neck and body to the city and it1 wing• reach• 

ing into four subburban townships." 

i<aont t nuity ~nd Compnc tness 

11,e Minne ,;otn Constitution requires that congressional and 

, ....... htive districts be convenient and contiguous, and that no 

repcesentutive district be divided ln the formation of a senate district. 

l:; mentioned before, the emphesis on compactness in redistricting has 

declined. In Reynol~s ~. Sims the Supr~r:1e Court condemned gerrymander

in& but s.iiJ that deviations from population based repres entat ion cannot 

be based solely on gcographicc1l considerations. In m-:CA v. 1.C'"'l!'nzo a 

fedcrnl distr t c t court hel<l that nn a lle&ation of grrry~anderini r ~ilcc 

to raise ;i constitutio,~al question . 'This dec ision was subscGuently 

affirmed per curiam by the Supre~c Court without opinion . 

Hu J ts -c:rMbr· r n :, Hr ict s. 

Although the court sucgcGtcd in Rr yno l ds that multi-member 

districts mi~ht be us ed as a deterrent to gerrynnndcring, at-large 

elections have been criticized because they often discriminate aEainst 

pol itica 1, r acia l and other mino r it i cs which might have been repr.csented 

in single membe r subdistricts . The firs t case decided by the Supreme 

Court rcl.iting t o the constitutionality of multi-tne r:ib~~r ristricts 

was Fortson v. D~r~rv, 379 U.S. 433 ( 965). The rourt reversed a 

district court deci s i on tha t multi-member district! \-.'ere invalid per se, 

but in .ibscm:e of support i n the record, \."ithhcld the <1ctcrminc1tion th:i t 

multi-mcr.ihc r schcmc>s t h:1t o;>cr n tc t .., c.incc l out the vot il",6 strength o f 
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certain alnorities would be unconstltutlonal a, diacriminatory. Later 

in fturns v. Rlchnrcson, 384 U.S. 73 (1966) the court again ruled that 

aufflcient evidence had not beer adduced to show discrimination in 

Hawaii'• multi-member district,. The decision made it clear that the 

choice of multi-member districts essentially involves a choice of one 

theory of representational democracy ; however, whenever this scheme 

operates to minir.ilzc or cancel the voting strength of an elem<!nt of the 

population, invidious discrimination ensues. Burn~ further specified 

the standard in Fort !:cn by s tating "it may be that this invidious affect 

can more e~sily be sho~n if ••• districts a re large in relation to the 

total nunbe r of legis lators, if distr~cts are not a ppropri~tcly sub

dis tricted t o assure distri~ution o! legisla t ors that are resident 

over the entire distric t, or if such dis tricts characterize both houses 

of a bicamcrial leg i s l.Hure rathe r th,1n one" 384 U.S. 73. 

In Ch:iv is v . ·.:hitcc.mh, 3S li-1 2104 ( 1969) a s tate legis larivc 

ca&c decided by an I ndiana Fcdcr3l Dis trict Court, both the Fortson 

and the flu rn:: ca~es \.Cre reviewed t?nd tht- fol l owing re qui rcmcnts adduced 

for relief: l. hn i dent i fiable r ac ial or polit i cal clement within the 

multi-mem~e r dis tric t \J~ich has signif i cantly diffe rent i nte rests f r om 

other clrrncnt s withi n t he distric t. (In a ghet t o area o f N:irion County 

composed of 90t ~rgrocs , s 11hs t a~ti~ l s i milar i ti es exi s t in soc io-ec ononic 

class , unrmpl oymcnt r a t es , wel(~re recip i ent s , automobilP owne r sl1ip, 

crime r ,,tc:s, and the 1111::1'.>cr of crowded dwe ll i ng units. ) 2. Minir:\iz ~ti on 
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of voting strcnr,th resulting frot1 at-large elections, the control 

the political parties e xert over same, and the larger number of 

candidates th~ voter must familarize himself with which also contrib

utes to partisan control. (Within Marion County, the ghetto area 

has 41.141 of the population while . being the residence of 9,511 of 

the senators and 17.911 of the state r ~presentativet.) 3. The 

partial representation o{ the cognizable element by all the 

reprcscntativr.s does not constitute respons ive a nd affective legis• 

lative representation. 4. They also point cut tha t t h e circums tances 

e x pressed in Bu r ns , which we re not present in Fot· t son , tha t more 

easily i.clc-ntify "invidious discrimina tion" are a ll present i.n this 

ins t ,incc. 

In the contex t of every d i scussion invo l vi ng multi-membe r 

di!>tr l e t s t he 9ucstion of l ong ba llol s o r ise s . 111e Supreme Court 

commP. ntec u pon this s itu,iti on in Lucus v . 411 t h Ccne r :i l ,\.s~C'r,b l v , 

377 U.S. 713. In Color ado senators and rc pr~s c nt a tivcs we re elec ted 

at-la r ge from c ount y -wide d i s tric t s . In Denver f o r e xample, e ach 

elec t o r voteJ f o r 8 s ena t or s Dnd 17 r epr esenta tives . The Supreme 

Cou1·t no t e d tha t ".in intel liicnt choi ce Among c cl n<l , cla tcs " ,,·a s 

"made quite d ifficult." 

Incur:i!.,cnt 1.c-0 is 1 :1 t ors 

Leg i s l :1t o r s who ant ic ipa t c tha t r ea ppo rt ionme n t pl:ins wo uld 

jcop:i rd i~c thc·i r seats h :ivc t alw n t wo cour :.;cs of ac t ion . The mos t 

cor.unC'n h c.1!> been t n d r,1 \1 t he new :ippnrl i onmcn t p I.1n!; s u --h t lw t they 

int er f e r e wit h :is fct,: s it tinr, m<'r.1hc: r~ .1s pos!" iblc ,111d nvoitl rt..(1uiring 
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tncwnbcnt members to run against esch other. Although the interests 

of stabi U.ty in government are certainly served by such a prograt1, 

whenever such a plan results in population deviations or is deficient 

of any other rational basis the result is an unconstttuttonal plan. 

(See Lc.ieue of 1-lehr ask:i Mu nidpnli.ti.f'~ v. Marsh, D.C. Neb. 253 

F. Supp. ~7.) 

In the event that a new apportionment, and a consequent new 

election cuts short the term of incumbent legislators, the courts have 

uniformly held tha t the terms of office end. An Oklahoma Fcdrral 

District Court said "no office holder has a vested right in an 

uncons titution.i l office any more than he has a right to be elected t o 

tha t office. We bi!licve that it would be invidious ly i ·ndiscriminatory," 

(R~ynolcs v. St.,te EJcc tion Bonrd, D.C. Okla, 233 F. Supp. 323.) 

Similar action was taken by the Federal Distr ic t Court in Virginia, 

where it was affirr.1ed by the Supreme Court (D;ivi.s v. M;inn , 377 U.S. 

6 78), and by the !'eclcra l Court in llawai i. 

Thus the interests of incumbent Leei-; l ators in preserving their 

&cots have not prevailed ove r the other criteria which gove r ns apportion

ment. 

Applicnbilitv of Fr~~ra l Princ iple 

The princ ipl<"s laid down Ly the ::iuprc~e Court re t;a r cl ing 

rcc1pportion:ncnt have r esu ltec f rom cases dealin8 with concressional 

and state lc t;i s l:itive dis trict ing , Consultation witl, authorities has 

produced some con!-c11sus of thoueht that s tan<larcls (or state action, 

n ·gard lc !- s o( \.'hcthcr lt be conp.r<>ssional or s t a te leg i s lative 

districtin~, will conlr0l apportionmen t o( any r cprcs <>nt~tivc body 

with lccisl~ tivc fu~~ tion. 
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The Minnesota case of Hanlon v. TO"'ey. 274 Mlnn. 187 (1966) 

found tha t the "one man, one vote" principle applied to representation 

in county goverom(? nt . Tile ,inalogy drawn f.ncluded the fact that county 

gove rnment wns by st~tute representative. and that the county beard 

performed certa in legis la tive functions drawing it into confrontatio~ 

with the impac t o f the prior r e apportionment decis i ons . 

Although the federa l di,:; trict court ca se of Sims v. r,negett, 

247 F. Supp. 96 (1965) sueges t ed tha t l a r ger devi ~t ions should be 

allowed f or s t a t e legi s l a t ive r ea pportionment t han in concressional 

dis tricting , t he r ecent New Yor k Supr eme Cour t cnse of Dur uct t e v. 

Roa r d of Supe r v i :~on-: of the Co:mty of Fr.i nk lin, 302 N.Y .s . 2d 501 

(1969) h.:i s affi r1'. ,,_.i Ki r kpr! t ri.ck (a cor.iress i ona 1 dis t ric t ing cc1se . ) 
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