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This Guide to Minnesota’s Workers” Compensation System is the most comprehensive
non-technical explanation of the program undertaken since it began in 1913. The
guide is intended to provide readers with a simple, concise and accurate descrip-
tion of a complex system that has gone through many law changes. It is to be
used as a reference guide for all parties connected to the workers’ compensation
system, including employers, employees, insurance companies, health care
professionals, vocational rehabilitation professionals, union officials and any
other interested individuals.

While the guide provides a comprehensive summary of Minnesota’s workers’
compensation system, it does not answer every question readers may have, nor
should it be used in place of Minnesota’s workers’ compensation statutes. We
suggest readers refer to state law, and in some cases federal law, for greater detail.
Statutory references are provided throughout the guide. This guide is not
intended to replace legal advice.

The Guide to Minnesota’s Workers” Compensation System will be updated as the laws
covering the Minnesota workers’ compensation system change. For this reason,
we recommend that readers make sure that the information they are using is
current, by contacting either the Minnesota Department of Labor and Industry or
other related organizations listed in this guide. The contents of the guide are not
copyrighted; in fact, readers should freely copy and distribute materials (other
than forms) as needed. However, readers should first make sure the information
is up to date.

Information for the guide was drawn from a number of sources, and could not
have been completed without the assistance of many people. Many members of
the department’s Workers’ Compensation Division, the Legal Services unit and
the Research and Statistics unit provided their expertise to this project. Special
thanks and appreciation go to the following individuals from the Minnesota
Department of Labor and Industry who gave their time and expertise to this
project: Gloria Gebhard, Dorothy Hanson, Penny Johnson, Nancy Lane, Susan
Lauer, Jane Luger, Brandon Miller, Mary Miller and Pat Sexton. Brian Zaidman
served as the project coordinator and worked closely with the contractor for the
guide, Alice Pepin of Pepin Communications. Alice assembled and edited the
text. The graphic design was provided by Connie Baker of Connie Baker Design.
We are very proud of this guide and encourage you to use and share the
information we have provided.

Gary Bastian
Commissioner
Minnesota Department of Labor and Industry
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Introduction

Introduction

Minnesota’s workers compensation system is a combination of private insurance,
self-insurance and a state regulatory program. Primary responsibility for
overseeing the program belongs to the Minnesota Department of Labor and
Industry, particularly as it relates to workers’ compensation coverage and benefits,
workplace safety and vocational rehabilitation services. Workers’ compensation
insurance is regulated by the Minnesota Department of Commerce.

The Department of Labor and Industry strives to foster a safe, efficient and
productive working environment for Minnesota’s workplaces.

The department’s goals are to:

¢ support and enhance a “customer-first” tradition

¢ regulate through well-defined, consistently enforced policies

¢ educate stakeholders and employees of the Department of Labor and Industry
¢ analyze and review business processes

¢ utilize technology to enhance effectiveness

The department believes that people who use the workers’ compensation system
can function within the system effectively, efficiently, honestly and fairly when
they understand how it works. This guide will help educate the department’s
customers so that they are able to follow the rules and laws and obtain the
services and benefits available to them.

This Guide to Minnesota’s Workers” Compensation System is organized into four parts
and 11 chapters, and includes information on: the history of workers’
compensation; coverage and claims; disability benefits; medical benefits;
vocational rehabilitation; dispute resolution; insurance; workplace issues; other
related laws; and fraud. The Service and Information chapter provides
descriptions of the many other organizations, boards and councils that are part of
the workers’ compensation system. Readers should review the Contents pages for
a detailed list of topics included.

Each chapter is designed to help readers easily find the information they need.
Key information is highlighted and cross-referenced to other areas of the guide.
Many chapters provide definitions of terms at the beginning of the chapter.
Example cases are included to assist readers in understanding the sometimes
complex nature of the program. Frequently Asked Questions are also included
throughout the book. For exact legal definitions, readers should consult the
statutes referred to throughout the guide and listed in Endnotes.
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C H A P

T E R 1

The Origins of Workers’ Compensation

The Beginning

Our modern day workers’
compensation system began
during the industrial
revolution in the 1700s.

Chapter I: The Origins of Workers' Compensation

Our modern day workers’ compensation system began during the industrial
revolution in the 1700s. With more factories and mechanization came increased
injuries to workers. At first, the only way an injured worker could be
compensated for his or her injury was to sue the employer in court. This fault-
based method was costly for both parties, and workers won only if they could
prove the employer was largely at fault. For example, if the accident was caused
by a fellow employee, or if the injured worker was also at fault, the employer was
often able to defeat the claim.

Germany adopted the first modern workers’ compensation system in 1884.
Efforts to start a workers’ compensation system in the United States lagged
behind the European countries. However, the rate of serious and minor industrial
accidents rose continually in the U.S. from the onset of the industrial revolution,
and peaked during the first decade of the twentieth century. At that time, no
government social insurance programs existed in the U.S. It wasn't until the
1930s that unemployment insurance and Social Security programs emerged. The
solution to how to compensate injured workers had to break new legal territory.

Finally in 1908, Congress, at the urging of President Theodore Roosevelt, passed
a workers’ compensation act covering certain federal employees. Federal law did
not allow a national workers’ compensation system for most of the private sector,
so states passed their own laws requiring private employers to insure their
employees. Wisconsin’s law in 1911 was the first to pass legal challenges.

By 1917, when the U.S. Supreme Court held that compulsory workers’
compensation laws were constitutional, most states had similar laws. Coverage of
the early laws was limited—none covered all classes of employees, few covered
public employees, several states made no provision for medical benefits, and
coverage for occupational diseases was nonexistent. However, the employee was
eligible for benefits, regardless of fault, if the injury occurred as a result of his or
her employment. Employers, on the other hand, were responsible only for the
benefits provided through the workers’ compensation payment. Both employers
and employees generally benefited from the limited liability, no-fault system.

Other laws cover some employees. The Federal Employees’ Compensation Act
covers U.S. federal government employees; the Federal Employment Liability Act
covers interstate rail transportation workers; and the Longshoremen and the
Harbor Workers’ Act covers maritime workers—other than sea personnel—and
workers in certain other groups. !



Minnesota’s Experience:
the Workers’ Compensation Compromise

Minnesota passed its first
workers' compensation
law in 1913.

Before Minnesota passed its first workers’ compensation law in 1913, the injured
industrial worker had three options:

1. Sue his or her employer for damages under the common-law system.
2. Hope the employer would provide financial aid.
3. Turn to private or governmental charity for help.

Both employers and employees alike were unhappy with this method. Court
action was costly and the result uncertain. Employees could not count on aid
from employers. Most insurance policies provided only minimal emergency
coverage, and most coverage occurred only when an accident was fatal. Other
private and state institutions did not have enough money to provide aid to all
those in need.

Employers were especially unhappy with the mounting volume of accidents
resulting in law suits and the increases in the verdicts awarded by judges and juries
after 1903. Between 1903 and 1909, casualty insurance companies in Minnesota
paid out 76 percent of employers’ liability insurance premiums to injured workers.
As premiums increased to cover the costs of the new trend in court verdicts,
employers found they were paying more and more for an inefficient system that
spent funds on law suits and created friction with their employees.

In 1909 the Labor Federation joined with the Employers’ Association and the
Minnesota State Bar Association to petition Governor John A. Johnson to create a
special non-partisan commission to thoroughly study how to establish a workers’
compensation system. All three groups were represented on the commission,
which met for the first time that year. While significant progress and discussion
took place, the commission members and the casualty insurance companies were
unable to reach agreement on a system. The 1911 Minnesota Legislature decided
to delay bill passage and learn from the experience of other states that had passed
workers’ compensation laws. Another committee was appointed to draft a
workers’ compensation bill for consideration in 1913.

Finally in 1913, the Minnesota Legislature decided it could no longer delay. The
1913 Minnesota law was a compromise measure reflecting the views of all
interested parties. It contained the basic benefit levels favored by employers, and
the medical benefit was double the employers’ original proposal. 2

Changes since 1913

Minnesota’s workers’ compensation system has been changed by the legislature
many times since its original enactment in 1913. In recent years, major changes
were made in 1983, 1992 and 1995. The goals of the 1983 Minnesota Workers’
Compensation Reform Act were to standardize the benefit structure, reduce
litigation, and encourage early vocational rehabilitation assistance, good
employee-employer relations and return-to-work programs. Changes made in
1992 covered, among other topics, attorney fees, joint labor-management safety
committees, repeal of the Second Injury Fund, a new relative value medical fee
schedule and medical managed care plans.

Guide to Minnesota’s Workers' Compensation System



The system changes in 1995:

¢ replaced the two-tier permanent partial disability program with a single benefit
based on the impairment compensation schedule, paid out at the same intervals
as temporary total disability benefits;

¢ placed a time limit on temporary total disability benefits;
# created a graduated eligibility schedule for permanent total disability benefits;

¢ eliminated supplemental benefits for injuries occurring on or after
October 1, 1995;

¢ set a new minimum for the permanent total disability benefit;

 set a dollar level maximum and minimum weekly benefit amount for temporary
total benefits;

¢ modified procedures for resolving medical and rehabilitation disputes;
¢ increased penalties; and

¢ added a provision allowing the state Commerce commissioner to disapprove
workers’ compensation rates filed by insurers.

Chapter |: The Origins of Workers' Compensation Il
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TERM

used throughout this guide

Compensable injury (claim)

Compensable means that the injury arose out of and in the course of employment
such that workers’ compensation benefits are to be paid.
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C H A P

E R 2

Filing a Workers’ Compensation Claim

Workers' compensation
insurance covers injuries
and diseases that “arise out
of and in the course of
employment.”

See “Your Responsibility in
the Workers’ Compensation
System” in the Appendix.

After workers’ compensation legislation was passed in Minnesota in 1913,
benefits under the Workers’ Compensation Act became, in most instances,
the injured employee’s exclusive remedy. If the injury arose out of and in the
course of employment, the employee was eligible for benefits — regardless
of whether or not he or she was negligent.

Arising out of means the injury or illness was caused by, accelerated by, or
aggravated by the employment. In the course of refers to the hours of
employment or place of employment.

Workers’ compensation is a type of insurance. Benefits include partial wage
replacement, payments for loss of use or function, medical treatment,
vocational rehabilitation and, in the case of work-related deaths,
dependents’ benefits. State law sets benefit levels.

Despite numerous legislative changes in the Minnesota Workers’
Compensation Act, the definitions of temporary total disability, permanent
total disability, and temporary partial disability have remained substantially the
same over the years. However, the law concerning the amount and duration of
these benefits has changed frequently. The law in effect on the date of the
injury determines the amount and duration of benefits to be paid.

Minnesota’s system is intended to be a cooperative system with employers,
employees, insurers, health care professionals, vocational rehabilitation
professionals and the State of Minnesota working in partnership to serve
injured workers, and to create the safest workplaces possible.

What is Covered?

Covered Not Covered
Injuries/diseases that arise out of Injuries/diseases not in course
and in the course of employment, of employment

regardless of fault
Personal assault, unrelated to job

Mental stress injuries with no
physical component

Injuries resulting from
intoxication (intoxication was the
proximate cause)

Chapter 2: Filing a Workers' Compensation Claim I5




Work-related Disability

A work-related disability is a condition that is either caused or aggravated by the
work activity or the work environment. To be covered by workers’
compensation insurance, the injury or disease must arise out of employment,
not from non-work-related daily activities.

The disability could be caused by:

& a traumatic accident, such as a fall from a ladder or an accident with
machinery;

# the gradual effects of normal work activities, such as carpal tunnel syndrome
arising out of repetitive motion, or exposure to hazardous materials; or

¢ an occupational disease contracted because of the hazards of the employment
and that is a particular risk of the occupation. For example, asbestosis can arise
from the handling of asbestos.

Psychological Injuries

Three categories are used to determine if injuries in this area are compensable:

1. Mental — Mental: Cases involving mental trauma resulting in only
psychological disablement are not compensable under workers’
compensation. For example, a worker who becomes depressed because the
employer announces layoffs will occur in the company generally cannot
receive workers’ compensation benefits to treat the depression.

2. Physical — Mental: Cases involving psychological problems or disability due
to a physical injury are compensable. For example, a worker who becomes
depressed after losing the use of an arm from a work injury can receive
workers’ compensation benefits to treat the depression.

3. Mental — Physical: Mental trauma at work resulting in a physical injury is
compensable; however, for this purpose, the physical condition must be
treatable by physical medicine, rather than purely psychological means. For
example, a worker who experiences a heart attack caused by job stress can
receive workers’ compensation benefits for the heart condition.

When the Injury First Appears

An injury does not have to become obvious at work to be compensable. The
deciding factor is whether work or the work environment caused the condition
or injury, or aggravated a pre-existing condition.

Also, if an employee has a work-related injury and suffers a relapse of the
problem while doing some ordinary activity outside of work, this relapse may be
related to the original work injury.

Notice of Injury

All employees should report any work-related injury or disease promptly to
someone in authority, such as a supervisor, company nurse or personnel
director. If it is not clear, the employee must tell his or her employer that the

Guide to Minnesota’s Workers' Compensation System



reason is, or may be, work related. Employers may not be liable for
compensation if they do not know about a possible work-related injury in a
timely fashion.

If possible, employees should notify their employers within 14 days of the
occurrence of the injury if they think they have a work-related injury or
disease. There are some circumstances in which this limit can be extended to
30 days or 180 days. If the employer is notified within 30 days, the insurer
cannot raise the “late notice” defense. If the employee cannot give notice due to
physical or mental incapacity, the time frame starts after the incapacity ends. The
time frames for occupational diseases are somewhat different (see the Frequently
Asked Questions at the end of this chapter).

First Report of Injury Form

When an employee is injured and the employer is notified, it is the employer’s

responsibility, not the employee’s or health care provider’s, to complete a
When an employee is First Report of Injury form (see Appendix). This should be filed promptly by
injured and the employeris  the employer so the insurance carrier will have adequate time to investigate the
notified, it is the employer's  claim. An employer must give the injured employee a copy of the First Report of
responsibility, not the Injury form.
employee’s or health care
provider's, to complete a
First Report of Injury form
(see Appendix).

Employers legally have up to 10 days—after an injury that disables the

employee for more than three calendar days—to file the form with their
insurance company. If the report is not filed within this time, the employer can
be assessed a penalty by the Minnesota Department of Labor and Industry (DLI).
Insurance companies and self-insured employers have 14 days from the date of
injury to file the report with the department’s Workers’ Compensation Division if
the injured employee has more than three calendar days of disability.

Sometimes the employee does not have any disability or there is not notice of
injury at the time of the injury. Then the 14 days begin with the first day of
disability or from the employer’s notice of the disability, whichever is later. As
with employers, insurance companies and self-insured employers can be fined
by the department for late filing of this form.

If the work-related injury is serious or results in a fatality, the employer must
notify DLI by telephone at 1 (800) DIAL-DLI or (612) 297-1272 within 48
hours of the occurrence, in addition to filing the First Report of Injury form.

It is extremely important that the First Report of Injury form be as accurate and
complete as possible. Even if all the information for the report is not known
within the 10-day deadline, it should be submitted with as much information
included as possible. Additional information can be forwarded to the insurer
later. Employers should review the form and understand what information is
needed ahead of time. Instructions for completing the form are printed on the
back side of the form. Employers are responsible for filing the form; employees
and health care providers should not complete the form.

Of particular importance are the two items asking for descriptions of the injury
or illness and the events causing the injury or illness. Employers need to be as
descriptive as possible. When describing the nature of the injury or illness (item

Chapter 2: Filing a Workers' Compensation Claim |7



If the work-related injury is
serious or results in a
fatality, the employer must
notify DLI by telephone at
1(800) DIAL-DLI or

(612) 297-1272 within 48
hours of the occurrence, in
addition to filing the First
Report of Injury form.

27 on the form), employers should identify the body part(s) injured and the
type of injury or illness affecting the body part(s). Use words like these when
naming body parts:

skull spinal cord upper back knee

brain throat lower back lower leg

ear upper arm chest calf

eye shoulder rib(s) ankle

nose elbow pelvis foot

teeth lower arm groin toe(s)

mouth wrist abdomen internal organs
facial bones hand heart vertebrae

disc finger(s) thumb hip

The other part of the injury description is to identify the type of injury or
illness. Employers should not make a medical diagnosis. They should use
common language to communicate what happened to the body part(s). Try to
use terms like these as much as possible:

amputation sprain burn
strain concussion asbestosis
contusion silicosis crushing
respiratory disorder dislocation rash
electric shock hearing loss fracture
infection cut laceration
puncture cumulative trauma

When employers describe the event causing the injury or illness (item 28 on the
form), it is critical to describe the cause of the accident in as much detail as
possible. Employers should use terms such as the following, completing the
phrase, “injury from ” to describe what happened in the
occurrence or exposure.

contact with chemicals (name of chemical)
contact with hot object (name of object)
contact with flame

welding operations

contact with hot fluids

caught in machinery (type of machinery)
caught in objects being handled

broken glass

using hand tool

Guide to Minnesota's Workers' Compensation System



The name of the employer’s
insurance company must
be posted in the workplace.
If it's not, employees should
contact the employer’s
personnel or human
resources office. If it is

still not posted, contact DLI
for assistance.

using power tool

fall from higher level

fall on same level

fall from ladder

slip

slip on wet or greasy surface
collision with another vehicle
collision with object (name object)
struck by motor vehicle
carrying object or person

lifting object or person

pushing or pulling object or person
strain using machine

reaching, turning, stretching
stepped off object

stepped on sharp object

struck by falling object

struck by moving machine parts
contact with electric current
explosion

assault by person

object in eye

jumping

Liability

Completing a First Report of Injury form does not mean that the employer is
accepting liability for the injury. The insurance company pays the claim only
after it has investigated the claim and determined that it is compensable. If the
insurance company determines the claim is not compensable, it will file a Notice
of Primary Liability Determination form and indicate the claim is being denied.

When Payment of Partial Wage Replacement Benefits Starts

After receiving the First Report of Injury form, if the claim is not denied, the
insurer or self-insured employer must begin to pay disability compensation
benefits to an injured employee within 14 days of:

¢ when the employer becomes aware of the claimed compensable injury, or

¢ the employee’s first day of lost wages or time from work, whichever day is later.

Chapter 2: Filing a Workers' Compensation Claim 19



An employee whose claim is
denied can request
assistance from the
department and through
the dispute resolution
process (see Chapter 6).

The insurer can continue its investigation after beginning payment. A denial can
be asserted within a reasonable time if the insurer finds that benefits were paid
because of wrong information. After 60 days from the employer’s knowledge of
injury, however, the insurer must use a Notice of Intention to Discontinue form
rather than the denial form. This gives the employee a chance to contest the
denial at an expedited hearing.

The name of the employer’s insurance company must be posted in the
workplace. If it’s not, employees should contact the employer’s personnel or
human resources office. If it is still not posted, contact DLI for assistance.

FAQS Frequentiy Asked Questions
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Q: What are the time limitations for notifying an employer that an employee

has an occupational disease?

The employee must give notice within three years after he or she had
knowledge of the cause of the disease and the disease resulted in a disability.
The date of knowledge can be either the date the employee visited a
physician and learned of the condition or when the disabling disease
occurred, based upon the following employee situations:

¢ inability to work as a result of the claimed disease;
4 taking another job at reduced wages as a result of the claimed disease;
¢ requesting a job change due to the claimed disease; or

4 sustaining permanent partial disability as a result of the claimed disease.

If the insurer denies liability for a work-related injury, how much time
does an injured worker or his or her dependents have to file a claim
petition if benefits are not paid voluntarily?

The injured employee has three years after the employer has made a written
report to DLI, but not more than six years from the date of the accident.

In the case where the injured employee or his or her dependents are
physically or mentally incapacitated, the limitation is extended three years
from the date when the incapacity ceases.

Once the workers’ compensation insurer accepts responsibility for paying
benefits, there is no time limit in which to seek further benefits.

In the case of dependents seeking compensation for a relative’s death, the
time limitation is three years after the department receives written notification
from the employer of the worker’s death, but not more than six years from the
date of the accident. If the injured worker receives compensation prior to his
or her death from the injury, the time limitation is not more than six years
from the date of death.

Guide to Minnesota's Workers' Compensation System
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TERMS used in this chapter

Gross weekly wage

This generally refers to gross wages paid to the employee for a week of work at the time of
the injury. This is used as the basis for calculating an injured employee’s compensation
rate. If the wage is for part-time employment, or is irregular or difficult to determine, an
average weekly wage is computed by multiplying the average daily wage by the average
number of days per week normally worked by the employee. Wages from any other
employer the employee had at the time of the injury should be included in the same
manner.

Maximum medical improvement

Maximum medical improvement (MMI) is the point in an injured employee’s recovery at
which no further significant, lasting improvement can be anticipated based on reasonable
medical probability. It is the point at which an employee is as well as he or she will get.
MMI will vary with the individual and the severity of the injury; some people recover faster
than others. A report from a physician is needed to establish that an employee has
reached MML.

Statewide Average Weekly Wage (SAWW)

SAWW is a number defined in state statute representing the average weekly wage earned
by all Minnesota workers. It is used to set certain benefit and payment levels. SAWW is
based on the total number of employees covered by re-employment insurance in
Minnesota and their total wages each year, as reported by the Minnesota Department of
Economic Security. It is determined by dividing the total wages by the annual average
number of insured workers, and dividing that number by 52 weeks. The SAWW becomes
effective on October 1 of the year following the reporting period.
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Disability Benetits

What are the Benefits?

The law in effect at the
time of the employee's
injury determines the
amount and duration of
disability benefits to be
paid. For example, workers
injured in 1993 are not
affected by the disability
benefit changes made

in 1995.

Workers' compensation
benefits are not taxable.

Chapter 3: Disability Benefits

Because Minnesota’s workers’ compensation law has changed many times over the
years, an important point to remember is:

The law in effect at the time of the employee’s injury determines the amount and
duration of disability benefits to be paid. For example, workers injured in 1993
are not affected by the disability benefit changes made in 1995.

Workers’ compensation has five main types of benefits:

& Wage replacement benefits — partial replacement of wages for the period
during which the employee is unable to work or unable to earn as much as his
or her pre-injury wage.

¢ Functional impairment benefits — payment for the loss of, or permanent
damage to, body parts (such as the back, a hand or a leg).

¢ Death benefits — provided to the dependents of a worker whose death was
caused or aggravated by a work-related injury or occupational disease.

¢ Medical benefits — all reasonable current and future costs arising from, or
connected to, the evaluation and treatment of a work-related injury
(see Chapter 4).

¢ Vocational rehabilitation benefits — including, but not limited to, counseling,
job placement, evaluations and testing, on-the-job training, retraining, or other
activities provided under a rehabilitation plan necessary to prepare the
employee to return to his or her old job or a new job (see Chapter 5).

Wage replacement benefits fall into the following three categories:
1. Temporary Total Disability (TTD)

2. Temporary Partial Disability (TPD)

3. Permanent Total Disability (PTD)

The 1995 Legislature made significant changes to these benefits. The
following descriptions of benefits apply to injuries occurring on or after
October 1, 1995, unless otherwise noted.
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Temporary Total Disability Benefits (TTD)

An injured employee, who is temporarily not working, is entitled to TTD benefits
if he or she is:

# totally unable to work because of the work injury, or
¢ released to work with restrictions, but is unable to find work within

his or her restrictions.

Payment rate:

This wage loss benefit is two-thirds of the employee’s pre-injury gross weekly
wage at the time of injury. Minimum and maximum levels are set by the
legislature (see Appendix).

Waiting period:

Initially, benefits are not paid for the first three calendar days starting with the
first day of disability. A day of disability is a day with any loss of work time or
wages or permanent loss of use or function due to the injury or illness. Benefits
are paid for these three days if the worker has disability 10 or more calendar days

These descriptions of after the first day of disability.

benefits apply to injuries
occurring on or after

For example, an injured worker who is totally disabled for the five consecutive

October 1, 1995, unless days including and following an accident, only receives temporary total disability

otherwise noted.
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benefits for two days. However, if an employee loses time on June 1, returns to
work for two weeks, then loses more time on June 15, the waiting period has
passed and the employee receives benefits for all the lost time. !

(See Appendix for TTD Benefit Entitlement Limits.)

Duration:

# For injuries occurring from January 1, 1984, to the present: the insurer may
propose to discontinue temporary total benefits if 90 days have passed since:
a) the employee was sent a medical report indicating that he or she has reached
maximum medical improvement, or b) the end of an approved retraining plan,
whichever is later. :

# For injuries on or after October 1, 1995, to the present: temporary total
benefits may not be paid for more than 104 weeks, except during an approved
retraining plan.

An insurer, following proper procedures, may propose to discontinue temporary
total disability benefits if the employee:

¢ returns to appropriate work;

# is released to work without effects of the injury;

¢ fails to diligently search for appropriate work within his or her physical
restrictions, after released to return to work;

¢ unreasonably refuses gainful work;

o fails to make a good faith effort to cooperate with an approved vocational
rehabilitation plan; or
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o voluntarily withdraws from the labor market or retires for reasons other than
the injury. For injuries occurring after January 1, 1984, an employee who
receives Social Security old age and survivors’ insurance retirement benefits is
presumed retired. > However, the employee may present evidence to challenge
this presumption.

Ruth worked part time at a retail clothing store. Ruth hurt her leg after tripping
over some boxes and was unable to work for the six calendar days immediately
following her accident. Her average weekly wage at the date of injury was $130.
Ruth received temporary total disability benefits at the rate of $104 per week, the
minimum benefit. However, because of the three-day waiting period, Ruth
received benefits for only three days.

Lois injured her back while helping lift a nursing home resident. Her gross weekly
wage was $450 at the time of the injury. Lois was unable to work for three weeks
while she recuperated. Her weekly temporary total disability benefit was $300 (2/3
of $450) and, for the three weeks, her benefits totaled $900.

Temporary Partial Disability Benefits (TPD)

These are wage-loss benefits for an injured employee who is back to work but
earning less than his or her pre-injury gross weekly wage. This may be due to
fewer hours of work, a lower paying job, or a combination of both.

Payment rate:

Temporary partial benefits are two-thirds of the difference between the
employee’s gross weekly wages at the time of injury and the employee’s current
earning capacity (generally the gross weekly wage). The maximum wage plus
TPD payment is capped at 500 percent of the statewide average weekly wage.

Duration:

Chapter 3: Disability Benefits

TPD benefits are paid only while the injured employee is working. For injuries o
or after October 1, 1992, TPD benefits are limited to 225 weeks during the first
450 weeks (8 2/3 years) after the injury.

Ricardo worked at a commercial bakery, earning $480 per five-day work week.
Ricardo burned his arm taking pies out of an oven. He was unable to work for eight
calendar days, and then he returned to work for half days for one week before
returning to work full time. Ricardo received TTD for one week and one day,
because of the continuing disability for more than 10 days after the injury. He also
received TPD for five days. This amounted to $384 in TTD and $160 in TPD. The
TPD is calculated as two-thirds of the wage loss during the second week (2/3 of
$480 - $240 = 2/3 x $240 = $160).

(See Appendix for TPD Benefits Entitlement Limits.)

n
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Permanent Total Disability (PTD)

PTD benefits are paid for certain severe injuries * or when other requirements
have been met. The severe injuries named in the statute are:

1) total and permanent loss of sight in both eyes;

2) loss of both arms at the shoulder;

3) loss of both legs close to the hip, so that no artificial members can be used,
4) complete and permanent paralysis; and

5) total and permanent loss of mental faculties.

PTD is payable for these injuries even if the injured employee is able to work
at a later date.

For all other injuries, PTD exists when the injured employee’s physical disability
permanently causes the employee to be unable to find anything more than
occasional employment resulting in insubstantial income. * This means the
worker cannot secure a steady job and earn a living from the work.

There are eligibility thresholds for claiming PTD benefits for injuries on or after
October 1, 1995. To claim the benefit, employees must have one of the following;

¢ at least a 17 percent PPD rating of the whole body;

# a PPD rating of the whole body of at least 15 percent, and be at least 50 years
old at the time of the injury; or

o a PPD rating of the whole body of at least 13 percent, and be at least 55 years
old at the time of the injury, and have not completed grade 12 or obtained a
general education degree.

Payment rate:

For injuries before October 1, 1995:

This wage-loss benefit is two-thirds of the employee’s gross weekly wage.
Maximum and minimum weekly benefits are the same as TTD benefits for the
date of injury.

For injuries after October 1, 1995:

Same as for earlier dates of injury, but the minimum is 65 percent of the
Statewide Average Weekly Wage.

Duration:

For injuries sustained on or after October 1, 1995, PTD ends at age 67 because
the employee is presumed retired, unless the employee successfully challenges
this presumption.’

If an injured worker has received $25,000 in PTD benefits, an offset can then be
taken against further PTD benefits for Social Security retirement benefits or
government disability benefits the employee receives, if the payments are for the
same disability.
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Permanent Partial Disability (PPD)

Permanent partial disability or “permanency” is a payment for loss of use of or
loss of body function. Benefits are paid according to a state compensation
schedule. The insurer obtains an impairment rating (also called a permanency
rating) from a qualified health care provider. Then the insurer consults the
payment schedule to determine the benefit amount.

PPD Rules

PPD is paid weekly, not
as a lump sum, for dates
of injury on or after
October 1, 1995.

Following are some examples of impairments and their PPD percentage rating
from the rules. ® The ratings are different than the ratings used in other states.
These impairments are very exact; if an impairment is even slightly different from
those listed here, please consult the PPD rules to determine the percentage rating,
Additional impairment percentages are awarded to some injuries for loss of range
of motion of the affected body part. These ratings are used to determine the
benefit amount.

Impairment examples Percentage

Chapter 3: Disability Benefits

of body rating

Amputation of index finger at furthest joint from hand 2.5 percent

Achilles tendon rupture, unable to sustain body weight on toes 4

Nonunion of hip fracture 12
Loss of vision in one eye 24
Amputation of a hand at the wrist 54

The PPD benefit payment is determined by multiplying the percent of the
disability in the permanent partial disability rules by the dollar amount
corresponding to the percentage category in the compensation schedule
(see next page).

When a worker’s injuries affect more than one body part, the permanent partial
disability percentage ratings are combined according to a statutory formula.
Permanent partial disability is payable when temporary total disability benefits
end. It is paid out at the same rate and intervals as temporary total disability.

The entire permanent partial disability rules, including all percentages, is
available from Minnesota’s Bookstore (see Chapter 11). For injuries before
October 1, 1995, the permanent partial disability might be paid differently than
described here. If you have questions about benefits, or need information about a
specific injury, please contact the department.

PPD is paid weekly, not as a lump sum, for dates of injury on or after
October 1, 1995.
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Permanent Partial Disability Compensation Schedule
Percent of disability X Amount =  Benefit range
(Percentage category)

0-25 $ 75,000 $ 0-18,750
26-30 80,000 20,800 — 24,000
31-35 85,000 26,350 — 29,750
36 —40 90,000 32,400 — 36,000
41-45 95,000 38,950 — 42,750
46— 50 100,000 46,500 — 50,000
51-55 | 120,000 61,200 — 66,000
56 — 60 140,000 78,400 — 84,000
61 -65 160,000 97,600 — 104,000
66 —70 180,000 118,800 — 126,000
71-75 200,000 142,000 — 150,000
76— 80 240,000 182,400 — 192,000
81 -85 280,000 226,800 — 238,000
86 —90 320,000 275,200 — 288,000
91-95 360,000 327,600 — 342,000
96 — 100 400,000 384,000 — 400,000
For example, the PPD payment for a 20 percent impairment is equal to 20
percent of $75,000, or $15,000.

Supplementary Benefits

Supplementary benefits
were abolished for injuries
on or after October 1, 1995.
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For injury dates before October 1, 1983, supplementary benefits are payable to
injured workers collecting either TTD or PTD for more than two years. Regardless
of the number of weeks actually paid, an injured worker receiving either TTD or
PTD benefits after four years from the date of injury would be eligible for
supplementary benefits.

For injury dates between October 1, 1983, and September 30, 1992, eligibility for
supplementary benefits does not begin until four years after the injury for
employees receiving TTD. If the employee is receiving PTD, 208 weeks of either
TTD and/or PTD must have been paid before the employee is eligible for
supplementary benefits.

For injury dates between October 1, 1992 and September 30, 1995, only workers
collecting PTD benefits are eligible for supplementary benefits, and after receipt of
TTD and/or PTD for 208 weeks or four years have elapsed.

Supplementary benefits were abolished for injuries on or after October 1, 1995.
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To be eligible for supplementary benetfits, the employee’s adjusted compensation
rate must be lower than the current supplementary benefit rate. Call the workers’
compensation hotline to get the current supplementary benefit rate.

Dependency or Death Benefits

Death benefits are provided to the dependent(s) of an injured employee whose
death arose out of and in the scope and course of employment. The amount and
duration of benefits is determined by the law in effect on the date of death. A
spouse living with the injured employee at the time of injury or death is
automatically considered a dependent. Children under 18, children under 25 who
are students, and incapacitated children of any age are considered dependents. ’
Other persons may be considered dependent. An offset for Social Security Survivor
benefits received may apply to dependency benefits to the same person.

Payment rate:

The benefit for a spouse without dependent children is 50 percent of the injured
workers’ gross weekly wage at the time of injury or death, plus cost-of-living
increases. The benefit is increased to 60 percent of the gross weekly wage if there
is one dependent child and to 66 2/3 percent of the gross weekly wage with two
or more dependent children. ®

Duration:

Under current law, the spouse receives benefits for a total of 10 years if there are
no dependent children. If there are dependent children, the benefits are payable
for 10 years after the last dependent child is no longer dependent.

Cost-of-living Increases

Chapter 3: Disability Benefits

The law provides for cost-of-living increases for temporary total, temporary
partial, permanent total and dependency benefits. The cost-of-living figure is
determined by the state and is available by calling 1(800) 342-5354.

¢ For dates of injury on or after October 1, 1981, the yearly increase in benefits is
made on the anniversary date of the employee’ injury or death.

¢ For injuries from October 1, 1975, through September 30, 1992: The employee
is eligible for a cost-of-living increase every year. For injuries occurring from
October 1, 1992, through September 30, 1995, the first increase is delayed
until the second year and is for the last year’s adjustment only.

¢ For all injuries occurring prior to October 1, 1995, current benefit increases
may not exceed four percent a year.

¢ For injuries occurring on or after October 1, 1995: The first increase in benefits
may not occur until the fourth anniversary of the injury and is for the last year’s
adjustment only. Benefit increases may not exceed two percent a year.

(See Appendix, Adjustment of Benefits charts.)
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Special Compensation Fund

The purpose of the Special Compensation Fund is to administer special programs
of the Minnesota workers’ compensation system. Insurers and self-insured
employers pay an assessment to the fund that supports the administration of the
workers’ compensation system and assures payment of benefits to injured
workers of uninsured employers.

If an employee suffers a compensable injury and the employer has not bought
insurance or been approved for self-insurance, the employee may request that the
state Special Compensation Fund pay the appropriate benefits (see Chapter 7).

FAQ  Frequently Asked Questions

Q: Can anyone look at my workers’ compensation file?

A:

No, DLI's workers’ compensation files are private. The file contents can be
examined only by the employee, the employer at the time of injury, the
appropriate insurer, the dependents of a deceased employee, the Department
of Labor and Industry, or a person who has been authorized in writing by the
employee to review it. There are some exceptions to this general rule; call the
department for further guidance.

To request a file copy, call (612) 297-3167. For all injuries on or after February
1997 and most injuries between March 1995 and January 1997, files are
stored as computer images and the original paper documents are not
available. However, a paper document will be created if needed by the
persons requesting the file.
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TERMS used in this chapter

Health care provider

A health care provider refers to a physician, podiatrist, chiropractor, dentist, optometrist,
osteopath, psychologist, psychiatric social worker, or any other person who furnishes a
medical or health service to an employee.

Qualified rehabilitation consultant

A qualified rehabilitation consultant (QRC) is professionally trained, experienced and
registered with the Minnesota Department of Labor and Industry (DLI) to provide services
under a vocational rehabilitation plan. The QRC determines if the employee is eligible for
vocational rehabilitation services during a rehabilitation consultation, which is the first in-
person meeting between the injured employee and the QRC. The QRC develops the
rehabilitation plan with assistance from the employee and employer, and implements

the plan.
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Medical Benefits

Claims have successful
outcomes when reports,
forms and bills are
completed accurately and
timely, and when phone
calls are returned promptly.

When a work-related injury occurs, a primary goal is to return the employee to
work as soon as possible. A number of different persons — employee, employer,
health care provider, insurer and, in some cases, a qualified rehabilitation
consultant (QRC) — have roles in helping achieve that goal.

Injured workers are entitled to reasonable and necessary health care services.
Workers’ compensation pays for reasonable health care expenses related to the
work injury. This includes health care treatment, prescriptions, supplies,
equipment and reimbursement for mileage to appointments. It includes
chiropractic and prescribed physical therapy sessions.

The employee’ health care provider plays an important role in the return-to-work
process. The health care provider starts the process by determining when the
employee is capable of returning to work. While this may sound simple, it can
become complicated as a result of:

# a poor relationship between the employee and employer;

# poor cooperation with return-to-work efforts due to lack of motivation
by the employee;

¢ an incomplete medical history obtained in a first-time meeting between the
patient and the health care provider; or

¢ incomplete information about the employee’s actual job duties.

Sorting through it all can get very confusing and time consuming for the health
care provider. Working with the insurer’s claims administrator and the
employer—and in some cases, a medical case manager from a certified managed
care plan or a QRC—can be helpful in these situations. With information from all
parties, a health care provider can get a clear picture of the employee’s work
situation, and the injured employee will be more likely to return to productive
employment.

Medical Information and Data Privacy

Chapter 4: Medical Benefits

The communication and distribution of an employee’s medical records are
governed by both state and federal privacy laws. Federal and state constitutional
and statutory rights of privacy and patient/health care provider privilege, which
protect the privacy of an individual under general health care laws, also apply in
workers’ compensation cases. An employee is protected against an employer’s
unauthorized communication with the employee’s health care provider.

The employee has access to his or her medical record and the right to release access
to it. However, written medical information directly related to a current claim for
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compensation must be released to the employer, insurer or DLI, without the need
for authorization by the employee. ! Anyone else requesting copies of existing
medical records and reports must get a signed authorization from the employee
and provide it and a written request to the health care provider. Existing written
medical data directly related to a current claim must be given these authorized
requestors within seven days of the request.

The health care provider may, but is not required to, discuss medical information
related to the claim. If there is a discussion, the requester must notify the
employee at the time the discussion is requested or write the employee a letter
after the discussion.

A penalty of up to $600 may be assessed for failure to provide written data
related to a current claim for workers’ compensation when an authorized request
has been made. The requester must treat all data received as private data. Misuse
of the data is a misdemeanor.

Meeting with the Health Care Provider

Employees are allowed to select the health care provider for their workers’
compensation claim, except when their employer has a contract with a certified
medical managed care plan. If the employer has a certified managed care plan, an
employee may have to see a health care provider in the plan. There are exceptions
(see Certified Managed Care Plans below).

An employee should tell the health care provider that the injury is likely work
related. In addition to describing symptoms and problems, the employee should
give the health care provider a complete and accurate description of how the
injury happened or how the symptoms developed, and his or her work activities.

Before leaving the health care providers office, the employee should understand
clearly if he or she is released to return to work. If the employee is released to
return to work, he or she needs to ask the provider what the work restrictions
are, if any. The provider should give the employee a Report of Work Ability or a
written report which contains the work restriction information. The employee
should give the report to the employer, insurer and QRC promptly.

Medical Records and Reports

Medical records and reports are the most common way that health care providers
communicate with insurers, employers, medical case managers and QRCs. The
providers’ records and reports address health care treatment issues and any
limitations on return-to-work. Therefore, they must be prompt, legible, complete
and appropriate.

The various parties involved review the records and reports for different reasons:

¢ The insurer needs to decide if the condition is work-related, justify the services
billed, determine the clinical necessity of the treatment rendered and assess the
employee’s work ability.

¢ In a certified managed care plan, a medical case manager may see that the
injured employee receives appropriate treatment, and promote a prompt,
successful return to work.
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¢ The QRC (developing the employee’s rehabilitation plan) reviews the report to
determine work status and restrictions.

Therefore, the medical records and office notes should include:

¢ The provider’s opinion that the injury is or is not related to work activities. Also
included should be the history of the injury and job activities, as reported by
the employee. This is important because while it is often clear that the injury is
work related (i.e. cuts and abrasions), it may not be so clear in other cases (i.e.
back injuries, cumulative trauma injuries).

¢ Verification that the treatment was appropriate for the claimed injury (proper
body part, type of treatment, etc.).

¢ Information on the clinical necessity and level of treatment provided.

¢ Detailed work restrictions, if applicable, so the employer can begin planning
the employee’s return to work.

Susan went to her family-practice doctor because she frequently woke up at night
with pain in her hands. Her doctor determined that Susan had carpal tunnel
syndrome, and asked her how she used her hands and arms at home and at work.
Susan explained that her job involved applying twist ties to several hundred
product bags each day.

Susan’s doctor decided that her job was a factor in her condition. He stated his
opinion in the medical records and described Susan'’s activities as she related them.
He specifically noted that the condition was work related, and told Susan to report
this to her employer. Susan promptly reported this to her employer who filed a
First Report of Injury form with the workers’ compensation insurer.

Because Susan had reported the injury, the insurer investigated the claim by
requesting the medical records for the injury. The employer submitted Susan’s job
description, verifying the job duties. With this information, the claims adjuster
confirmed that the claim was compensable. Susan notified her doctor about the
insurer’s acceptance of the claim so that all bills would be sent directly to and paid
by the workers’ compensation insurer.

The Report of Work Ability

Chapter 4 Medical Benefits

The health care provider completes the Report of Work Ability (see Appendix)—
or a similar form or a narrative report—containing the requested information at
the following times:

¢ alter every visit if visits are less frequent than once every two weeks;
@ every two weeks if visits are more frequent than once every two weeks; or
¢ when work restrictions change.

On the form, the health care provider describes work abilities in detail, or if the
employee is unable to work at all. The type of restrictions and their duration must
be described in as much detail as possible. It is not appropriate for the physician
to give a vague description such as “work as tolerated.” With detailed work ability
information, the employer can decide if there is work that fits the employee’s
work ability. A QRC may aid the employer and employee in this determination
(see Chapter 5).
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A copy of the completed Report of Work Ability must be kept as part of the
medical record or office notes. In addition, a copy must be provided to the
injured employee. Since medical records and reports may not be immediately
sent to the insurer, it is the employee’s responsibility to promptly submit any
Report of Work Ability they receive to the employer, insurer and the qualified
rehabilitation consultant, if there is one. The insurer may also request a Report of
Work Ability, and must receive it within 10 days from the health care provider.

The Health Care Provider Report

The Health Care Provider Report form (see Appendix) is used to assist the insurer
(or self-insured employer) in obtaining health care information about an injured
employee. Whenever the insurer sends this form to the health care provider, the
provider has 10 days to complete and return the form, or return a similar form or
a narrative report containing the requested information. The insurer should
clearly mark on the form the information that is being requested. The insurer
must send a copy of the request to the employee.

Information about maximum medical improvement (MMI) and permanent
partial disability (PPD) is reported on the Health Care Provider Report form.
MMI is the point in an injured employee’s recovery at which no further
significant, lasting improvement can be anticipated based on reasonable medical
probability (see Chapter 3). It is the point at which an employee is as well as he
or she will get. MMI will vary with the individual and the severity of the injury
because some people heal faster than others.

For injuries occurring on or after October 1, 1995, MMI might be found
regardless of subjective pain or worsening of condition. Once MMI is reached,
the employer/insurer informs the employee via a Notice of Intention to
Discontinue form; or via a letter stating the employee has reached MMI based on
the report of the health care provider, if benefits are not being paid.

A permanent partial disability benefit is payable for permanent loss of use of the
body based on the permanent partial disability rules in effect at the time of the
injury 2 (see Chapter 3).

Requests for Return-to-work Information

A health care provider has 10 days to respond to a request on, or for, a state form *
from an employee, insurer or the assigned QRC about whether the physical
requirements of a proposed job are within the employee’s medical restrictions.

Josh is a salesman who fractured his left elbow when he fell at work. His doctor
took him off work for six weeks when Josh said that he couldn’t hold the phone
and write at the same time. Josh’s employer obtained authorization from Josh and
then contacted the doctor to see if Josh could do one-handed job activities, or do
his job using a speaker phone or phone headset. A meeting between Josh, his
employer and his doctor quickly determined his special needs. Following the
doctor’s recommendations, Josh’s employer modified his job site with a speaker
phone and a means to elevate his broken arm as needed. His employer also made
temporary transportation arrangements because driving was difficult for Josh.
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Charges for Reports and Copies

The Health Care Provider Report and the Report of Work Ability (or a substitute
narrative report) are required forms; therefore, the provider must respond,
without charge, to requests for these forms. If the health care provider is asked for
information not included in these reports, the requested information would be
classified as an additional report and the provider may charge a reasonable fee

for this service.

The health care provider may charge a reasonable fee for reviewing records and
responding to questions, verbally or in writing, if authorized by law. He or she
may also charge for copies of existing medical records and reports that are related
to a current claim for workers’ compensation benefits. *

Second Surgical Opinion

If a health care provider recommends a surgical procedure, the employee and
insurer are entitled to get a second opinion on the surgery at the expense of the
employer. An employee cannot be forced to undergo surgery. However, if surgery
is the only remaining option, refusal may result in the employee being found to
be at maximum medical improvement.

Examination by a Health Care Provider Selected by the Insurer

If a claim is in dispute or medical treatment or restrictions are not agreed upon,
the employee may have to submit, at reasonable times, to an examination by a
health care provider selected by the employer or insurer. This examiner may be
called the “employer’s physician” and the examination may be called an
“independent medical examination” or an “adverse examination.” ®

Medical Fee Schedule

The Medical Fee Schedule was created to establish the maximum amounts that
the insurer must pay for reasonable and necessary medical services.

If a health care provider’s fee is higher than the amount listed in the fee schedule,
neither the insurer, employer, nor the employee is required to pay the difference.
Not all services are specifically listed in the fee schedule. If the service is not
listed, the provider is usually paid 85 percent of the charged fee.

Treatment Parameters

Copies of the permanent
treatment parameters may
be obtained from
Minnesota’s Bookstore at
(612) 297-3000 or

1(800) 657-3757.

Chapter 4 Medical Benefits

A majority of the costs of workers’ compensation claims is related to health care
treatment. Concern over this fact prompted DLI, at the direction of the 1992
Legislature, to develop treatment parameters dealing with the most common
types of injuries and most common treatments associated with workers’
compensation claims. The challenge was to develop standards that are flexible
enough to permit health care providers to use independent judgment in each
case, yet specific enough to minimize excessive treatment.

The parameters were developed by DLI in conjunction with the Medical Services
Review Board, and in consultation with the Minnesota Medical Association, the
Minnesota Physical and Occupational Therapy Associations and the Minnesota
Chiropractic Association.
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The treatment parameters are designed to assist insurers in identifying health care
services that are performed at a level or at a frequency that is excessive,
unnecessary or inappropriate based upon accepted medical standards for quality
health care. ® The insurer may deny payment for services if they go beyond the
treatment parameters.

Treatment parameters address certain medical conditions covered by the rules. ’
Treatment phases are outlined for each condition.

A key concept included in the treatment parameters is the concept of “effective
care.” “Effective care” means the injured worker is improving, medical tests show
improvement, and/or the patient’s ability to function is improving. For care to be
effective, two of the three improvements must be occurring. If care is not
effective, the provider must reassess and either stop care, change the treatment
plan, or refer the injured worker to another provider.

Disciplinary Action and Penalties

Certified

A health care provider is required to cooperate with an investigation of
complaints about the provider. DLI’s administrative process allows the
commissioner to resolve a complaint through instruction or written agreement, in
appropriate cases. Allegations of some infractions will be sent to the
Rehabilitation and Medical Affairs unit, then referred to the Medical Services
Review Board. A hearing may be initiated.

Managed Care Plans

Certified medical managed care plans became part of the workers’ compensation
system as a part of the 1992 law changes.

Self-insured employers are allowed to provide medical services through a
certified managed care plan, but are not required to do so. ® Insured employers
may do so if their workers’ compensation insurer has contracted with a certified
managed care plan. However, once an employer has a contract with a certified
managed care plan and the employer has notified his or her employees that
treatment will be provided through it, the injured employee is required to be
treated by a health care provider in the managed care plan network. (Exceptions
are listed below)

Specific criteria have been developed for workers’ compensation certified
managed care plans, and DLI is authorized to certify plans and to suspend or
revoke certification (see Appendix for a list of the certified plans).

The focus of a workers’ compensation certified managed care plan is to:

¢ provide prompt evaluation (within 24 hours) and treatment following a
reported injury;,

¢ encourage communication between the employee, health care provider and
employer to help the employee recover and return to work; and

¢ provide medical case management where needed to monitor and coordinate
health care services.
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Obtaining Certified Managed Care Coverage

An employee cannot be
required to see a health
care provider within a
medical managed care
plan that has not been
certified by DLI.

An insurer or self-insured employer may contract with one or more certified
managed care plans to provide health care services to injured employees.
However, unless the insurer makes managed care a condition of coverage, the
employer is not obligated to select a certified managed care plan. Once an insurer
has contracted with a certified managed care plan, the insurer may negotiate with
the employer as to whether or not that employer will use the certified managed
care plan as part of the workers’ compensation coverage.

An employer may be unable to select a certified managed care plan. For example,
in some areas of Minnesota, a managed care plan provider may not be accessible.
Managed care plans must provide health care providers within 50 miles of either
the employee’ residence or the workplace for businesses outside of the seven-
county Twin Cities metropolitan area. The distance limit is 30 miles for Twin
Cities area employers. This mileage requirement is for primary care only. Specialty
doctors may care for patients outside these mileage limits.

There are situations where an employer is unwilling to contract with a certified
managed care plan. For example, the employer may already have a good working
relationship with a health care provider who is not part of a certified managed
care plan. In other cases, an employer may have an active in-house medical
program. In either case, employees are allowed to select their own health care
provider, if they so choose.

If the employer has selected more than one managed care plan, the employee may
choose from among those selected plans. Once the employee has been evaluated
by a health care provider in the managed care plan, that employee may choose
any appropriate provider within the network.

Exceptions to Using a Certified Managed Care Plan Provider

The managed care plan
must have a 24-hour
number that provides
information about its
services.

Chapter 4. Medical Benefits

The primary exceptions to the requirement that an employee select a health care
provider in the certified managed care plan network are:

1. The injured employee’s choice of provider has maintained the employee’s
medical records and has a documented history of treatment prior to the injury.

2. The injured employee requires emergency care.

3. The employer or insurer is part of forming, owning or operating the managed
care plan.

4. The injured employee’s medical treatment started before the employer chose a
managed care plan.

5. The injured employee’s place of employment and residence are beyond the
mileage limits of a participating health care provider.

The first exception is automatically met if the injured employee documents at
least two visits with the provider within the two years before the date of the
injury. If the employee’s treatment history does not meet this standard, the
employee may still request approval based on the specific treatment history of the
health care provider.

A provider who is not part of the certified managed care plan is generally subject
to all the treatment standards and internal requirements of the plan while the
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injured employee’s workers’ compensation coverage includes certified managed
care. The managed care plan has the responsibility of notifying the employee’s
provider of the treatment standards and internal requirements. If the injured
employee needs specialty care for services the health care provider cannot
provide, or if the employee decides to change treating providers, those services
must be supplied within the certified managed care plan provider network, if
available.

The second exception is met if the employee needs emergency care services.
Emergency services are services required for the diagnosis and treatment of
medical conditions that could cause serious disability or death if not treated
immediately. Services needed to immediately treat severe pain are also considered
emergency services.

Internal Dispute Resolution

The certified managed care plan must have an internal dispute resolution
procedure to handle medical managed care plan disputes. The managed care
plan’s internal dispute resolution procedure must be completed before filing the
dispute with the department.

The managed care plan has 30 days to handle the complaint. * If the issue is still
in dispute at the end of 30 days, any party may bring the issue to DLI for
resolution.

Paying Medical Bills

“Guidelines for Payment of
Workers’ Compensation
Medical Bills” summarizes
the responsibilities of the
provider and payer (call
DLi for a copy).
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Sometimes getting the health care provider bill paid can be the most frustrating
part of a workers’ compensation claim. Usually direct communication is the most
effective way to handle problems or misunderstandings with bills. All parties
must be willing to cooperate and provide the necessary information to speed the
payment of the medical bill.

“Guidelines for Payment of Workers’ Compensation Medical Bills” summarizes
the responsibilities of the provider and payer (call DLI for a copy).

Health Care Provider Responsibilities

The health care providers role is to send the bill to the insurer along with a
copy of the medical record documenting the services provided. The bill should
be itemized and include office visits, physical therapy and any diagnostic
procedures. It is important that the health care provider use the appropriate
codes and uniform billing forms. The documentation should provide reasons
for the services provided and their relationship to the work injury.

The health care provider must openly and quickly communicate with the
insurer, providing any office notes or other reports as requested within the data-
privacy limits. The provider has seven working days to respond to a request from
an insurer for copies of existing medical data directly related to a current claim
for compensation.
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Insurer Responsibilities

No later than 30 calendar days after receiving the bill and the appropriate medical
record, the insurance company must:

¢ pay the charge or any portion of the charges not denied;

¢ deny all or part of the bill because it is not compensable or services provided
were excessive; or

¢ request specific additional information to determine if the charge or condition
is compensable.

If the insurance company denies all or part of a charge, it must send written
notification, including the basis for the denial, to the employee and provider
within 30 days.

Employees and Medical Bills

Employees can help ensure a smooth process by:
¢ promptly reporting the injury to their employer;

# getting the insurer’s address from their employer and giving it to their health
care provider; and

¢ notifying their provider if they are covered by a certified managed care plan.

In almost all circumstances, the employee may not be billed for health care
services or supplies related to a work injury. The health care provider may send
the employee a copy of the bill, but must indicate that it is a copy only and that
the employee is not responsible for the bill.

The provider may bill the injured employee if the employee has not reported the
injury to the employer. Sometimes the injured employee reports the injury but
the insurer or self-insured employer sends a denial on a Notice of Primary
Liability Determination form to the employee stating that the employee’s
condition is not related to a work injury. If this happens and the employee does
not file a claim petition with DLI or otherwise establish a work-related condition,
the provider may bill the employee for the health care services.

If the claim is denied, the injured employee may file a claim petition over the
issue of whether the injury is work related. When this happens, the medical bills
may be paid by the employee’s general health insurance until the claim is decided.
If the employee’s condition is later determined to be work related, the general
health insurance must be reimbursed by the workers’ compensation insurer. This
is a rather complicated issue and the employee and provider are advised to call
DLI for more information.
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FAQ  Frequently Asked Questions

Q: How does an employee know if he or she is covered by a certified
managed care plan?

A:  An employer or an insurer that has contracted with a certified managed care
plan must post a notice, notify each employee of the enroliment, and tell an
employee about managed care coverage when the employee gives notice of a
work injury. An employee is not required to receive treatment for a work injury
from the managed care network of providers if notice of coverage has not been
given or if the managed care plan is not certified by the department (see
Appendix for a list of certified managed care plans).
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TERMS used in this chapter

Suitable gainful employment

Suitable gainful employment means employment that is:

e reasonably attainable and within the employee’s work abilities, and

* restores the injured employee as close as possible to his or her pre-injury economic status

Consideration is to be given to the employee’s former employment, age, education,
qualifications, previous work history, and interests and skills.

Qualified rehabilitation consultant

A qualified rehabilitation consultant (QRC) is professionally trained, experienced and
registered with the Minnesota Department of Labor and Industry (DLI) to provide services
under a vocational rehabilitation plan. The QRC determines if the employee is eligible for
vocational rehabilitation services during a rehabilitation consultation, which is the first in-
person meeting between the injured employee and the QRC. The QRC develops the
rehabilitation plan with assistance from the employee and employer, and implements

the plan.

Registered rehabilitation vendor

A registered rehabilitation vendor is a public or private entity registered with the
department to provide job development and job placement services under an approved
rehabilitation plan.

Rehabilitation request

Any party may file a rehabilitation request with the department when there is a dispute
about a rehabilitation matter (see Rehabilitation Dispute in this chapter).
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C H A P T E R 5

Vocational Rehabilitation and
R eturning to Work

Employer Return-to-work Programs

Experts agree that employers should strive to bring their injured workers back to
work quickly—even before they have fully recovered—if possible. Depending
upon the extent of the injury, employees may return to light-duty work or to
different jobs than they had before they were injured. Key benefits of return-to-
work programs include lower workers’ compensation costs, greater retention of
skilled employees, improved employer-employee relations and improved morale
of the injured worker. Disability management programs will help employers get
employees back to work in suitable positions.
Key benefits of return-to-
work programs include
lower workers’ compensation
costs, greater retention of
skilled employees, improved
employer-employee relations
and improved morale of the  Requirements of the date-of-injury job may have to be modified because of
injured worker. medical restrictions. Employers can get assistance on job modification by
working with a disability manager or qualified rehabilitation consultant (QRC).
The employee’s supervisor should also be involved in the job modification.

Employers should be aware that an employee may have restrictions upon
returning to work after an injury. It is important to offer a number of approaches
to work within the employee’ restrictions as a transition to permanent duties. It
is also important to permit and encourage the employee to participate in
prescribed treatments and exercises.

Sometimes employers are unable to modify the work setting to accommodate
the employee’s restrictions and the injured employee is not able to return to his
or her previous position. In such cases, any party may request a rehabilitation
consultation to determine whether vocational rehabilitation services would be
helpful in returning the employee to work. A rehabilitation consultation by a
QRC is provided at the request of the employer, employee or the Minnesota
Department of Labor and Industry (DLI). (See the Rehabilitation Consultation
section for information on other times when a consultation is needed.)

In cases where the employee is a union member, it is important to coordinate
return-to-work programs with the union because a return-to-work program
must conform to seniority provisions in union contracts.

Another important point to remember is that an employer with more than 15
employees may be penalized for refusing to offer continued employment to an
employee when work is available within the employee’s physical limitations.
That penalty is equal to one year’s wages for the employee, up to $15,000. This
penalty is not insurable.
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Goal: Suitable Gainful Employment

Vocational rehabilitation benefits are available to help eligible injured workers
return to suitable gainful employment. Rehabilitation is designed to:

# restore the injured employee to a job related to his or her former
employment, or

¢ return the injured employee to a job in another work area which produces an
economic status as close as possible to what he or she would have enjoyed
without a disability.

An employee may be rehabilitated to a job with a higher economic status than
would have occurred without a disability if doing so increases the likelihood of
reemployment. Economic status is measured not only by immediate income, but
also by opportunity for future income.

Disability Status Report

The insurer is required to file a Disability Status Report at certain points in time
to notify DLI of the employee’ disability and rehabilitation consultation referral
status. A copy of the report is to be provided to the employee.

The insurer must file a Disability Status Report to notify DLI when:
the employee has not returned to work:

¢ within 14 days of knowledge that his or her disability is expected to last 13 or
more weeks;

o the employee is off work at 90 days after the date of injury;
& within 14 days of a request for a rehabilitation consultation; or

¢ if a rehabilitation waiver has been granted, 180 days have passed since the date
of injury, and no rehabilitation consultation has been provided.

the employee has returned to work:

# and there is a request for a rehabilitation consultation.

Rehabilitation Services Waiver

When the insurer files a Disability Status Report, the employer/ insurer is to
refer the employee for a rehabilitation consultation or request a waiver of
rehabilitation services.

DLI reviews requests for waivers of rehabilitation services. A waiver will be
granted when the employer documents that the employee will return to suitable
gainful employment with the employer within 180 days of the date of injury.
Currently, DLI notifies the insurer and the employee whether the waiver was
granted or denied.

A waiver is only effective for 180 days after the date of injury. The initial waiver
can be renewed when the employer documents that the employee will return to
work shortly. If the employee is still off work after that point in time, it is
appropriate for a QRC to provide rehabilitation services.

If a waiver is not granted, a rehabilitation consultation should be provided. If
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the insurer does not refer the employee for a rehabilitation consultation, the
department will order that a rehabilitation consultation be provided by DLIs
Vocational Rehabilitation unit or by a QRC of the employee’s choice.

A penalty may be issued for failure to file a Disability Status Report as required.

Tom broke his arm while working as a roofer. The treating physician said Tom
would be released to return to work within 100 days of the date of injury, and
would be able to resume roofing without restrictions. The roofing company, in
writing, offered Tom his date-of-injury job as a roofer when he was released to
return to work.

The waiver of rehabilitation services was granted for the following reason: the
roofing company documented that Tom would return to suitable gainful
employment with the company, within the treating physician’s restrictions, within
180 days of the date of the injury. Tom returned to work as planned, and no
rehabilitation services were needed.

Rehabilitation Consultation

A rehabilitation consultation is the first in-person meeting between the injured
employee and a QRC. The goal of the consultation is to determine if the
employee is eligible for rehabilitation services.

Unless a waiver of rehabilitation consultation services is granted, a rehabilitation
consultation is to be provided to an injured employee in the following situations:

¢ upon request of the employee, an employer/insurer, or DLI; or

o when the employee is off work 90 days after the date of injury or when the
employee’s disability will last more than 13 weeks, whichever is earliest.

The employee requests a rehabilitation consultation by giving written notice to
the insurer and a copy to the department. A list of QRCs is available from DLI’s
Rehabilitation and Medical Affairs unit.

Choosing a Qualified Rehabilitation Consultant

An employee can choose a QRC once during the period starting;

# before a referral by an insurer to a QRC; or

@ before a first in-person meeting between a QRC and the employee;
and continuing until 60 days after the filing of the rehabilitation plan.

A decision regarding a subsequent request for a change of QRC is made by the
commissioner or a workers’ compensation judge based on the best interests of
the parties.
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Eligibility for Rehabilitation Services

An employee is qualified for vocational rehabilitation services if he or she, due
in substantial part to the effects of the work injury, meets the following
requirements:

1. The employee is:
# unable to return to the pre-injury job or occupation;

# not expected to return to suitable gainful employment with the date-of-injury
employer without rehabilitation services; and

¢ expected to return to suitable gainful employment through rehabilitation
services, considering the treating physician’s opinion of the employee’s work
ability. OR,

2. The parties agree that the employee is a qualified employee for rehabilitation
services.

A QRC makes the eligibility decision following the rehabilitation consultation.
The QRC files a copy of the Rehabilitation Consultation Report with DLI within
seven days of the first in-person meeting with the employee, and provides a
copy to the employee, employer and the insurer.

As a maintenance worker for a small business, Ned was expected to lift and bend to
use and service heavy equipment. He sustained a low back injury and needed
surgery. The treating physician said that Ned would have lifting and bending restric-
tions after surgery, but was not able to specify what they would be. The employer
did not have employment available to accommodate lifting and bending restrictions.

Ned qualified for rehabilitation services because he could not be expected to
return to his date-of-injury position, or another job with the employer, within the
projected restrictions of the treating physician.

The Rehabilitation Plan

A rehabilitation plan must
be filed before vocational
rehabilitation services

are provided.
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Once a QRC determines that an employee is qualified for rehabilitation services,
the QRC will develop, record and file a rehabilitation plan using the
Rehabilitation Plan form (R-2). This plan is completed in consultation with the
employee and the employer/insurer. The purpose of the rehabilitation plan is to
state:

o the vocational goal,
o the rehabilitation services to be provided; and

# the projected amounts of time and money that will be needed to achieve the
vocational goal.

The QRC will provide a copy of the proposed rehabilitation plan to the
employee and the employer/insurer within 30 days of the first in-person
meeting between the QRC and the employee.
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After receiving the plan, each party has 15 days to either:
o sign the plan, signifying agreement, and return it to the QRC, or

& promptly notify the QRC of any objection to the plan, and work with the QRC
to resolve the objections to the plan.

If agreement is not reached on the plan, the objecting party has 15 days to file a
rehabilitation request with DLL If, after 15 days, the objecting party has not filed
a rehabilitation request or signed the plan, the QRC will file the plan with DLI
and show that it was sent to each party.

Once received by DLI, the plan will be considered approved. The QRC also
sends a copy to the employee’s treating physician. Once the plan is approved,
the QRC is to begin providing the services in the plan.

Rehabilitation Services

Rehabilitation services means a program of vocational rehabilitation, including
medical management, designed to return an employee to suitable gainful
employment. It consists of the delivery and coordination of services by
rehabilitation providers under a rehabilitation plan tailored to the individual
employee’s needs.

Specific services may include:
@ vocational evaluation

& counseling

¢ medical management

# job analysis

# job modification

¢ job development

@ job placement

@ labor market surveying

¢ vocational testing

o transferable skills analysis
o work adjustment

# job seeking skills training
# on-the-job training

¢ retraining

Amending the Rehabilitation Plan

A rehabilitation plan is to be amended when one or more of the
following occurs:

@ costs or duration of the plan have been exceeded;

@ the vocational goal needs to be changed;
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The purpose of retraining
is to return an injured
employee to suitable
gainful employment
through a formal course
of study.
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¢ the employee’s physical restrictions change significantly; or
o restrictions significantly interfere with plan implementation.

The QRC, the employee or the employer/insurer may propose amendments to
the rehabilitation plan. The QRC facilitates discussions of proposed
amendments, prepares the amendment using the Rehabilitation Plan
Amendment form (R-3), and provides a copy of the amendment to the parties.
The parties are to respond to the amendment as described above for response to
the Rehabilitation Plan.

Retraining

The purpose of retraining is to return an injured employee to suitable gainful
employment through a formal course of study. Retraining is to be given equal
consideration with other rehabilitation services, and is proposed if other services
are not likely to lead to suitable gainful employment.

For injuries on or after October 1, 1995, any request for retraining by an
employee must be filed with the commissioner before 104 weeks of any
combination of temporary total and temporary partial disability benefits have
been paid.

The employer or insurer must notify the employee in writing of the 104-week
limitation for filing a request for retraining. The notice to the employee must be
given before 80 weeks of temporary total or temporary partial disability benefits
have been paid.

Retraining is limited to 156 weeks. The QRC is responsible for preparing the
retraining plan. A retraining plan, submitted on a retraining form, must also
include the following attachments:

# the retraining goal,
¢ a syllabus for each course;

# the physical requirements of the work for which the employee is being
retrained;

o medical documentation that the work will be within the employee’s physical
restrictions;

& vocational testing results; and
# a recent labor market survey for the field in which the training is proposed.

When the parties agree to a retraining plan, the plan is submitted to DLI for
approval. If the parties do not agree, a rehabilitation request for approval of the
plan is to be filed with the DLI.

During an approved retraining plan, the employer is liable for the following
expenses:

& required rehabilitation services during the plan, and
# reasonable costs of tuition, books, travel, custodial day care, board and lodging.

If the employee is not employed during the retraining plan, temporary total
disability benefits are payable during retraining and for up to 90 days after the
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end of the approved retraining plan. This payment during retraining does not
reduce the 104 weeks of temporary total benefits the employee may also be
entitled to receive.

If the employee is employed during the retraining plan, temporary partial
disability benefits may be payable during the retraining. This payment does not
reduce the 225 weeks of temporary partial disability benefits the employee may
also be entitled to receive.

On-the-job Training

The goal of on-the-job training (OJT) is to restore the injured employee to
suitable gainful employment with the employer that provides the OJT. During
OJT, the injured employee learns new job skills in the actual workplace. When
the parties agree to OJT, the plan is submitted to the Labor and Industry
commissioner for approval or denial. If the parties do not agree, a rehabilitation
request for approval of the plan is to be filed with the DLI.

Job Development and Job Placement Services

Job development and job placement services are to be provided under a
rehabilitation plan by one of the following:

@ the QRC;
& a placement specialist in the QRC’s firm;
¢ a registered rehabilitation vendor; or

¢ an organization accredited by the Commission on Accreditation of
Rehabilitation Facilities.

If a registered rehabilitation vendor provides job placement or job development
services under the rehabilitation plan, the insurer may select the vendor.

Closure of the Rehabilitation Plan

Rehabilitation is completed when the employee has returned to suitable gainful
employment, or when it is determined by the commissioner or a workers’
compensation judge that further rehabilitation services will not help the
employee return to suitable gainful work. The QRC will close the rehabilitation
plan after the employee has successfully worked for 30 days.

The employee or the insurer may request the closure of rehabilitation services
at any time by filing a rehabilitation request with DLI. The commissioner

or a workers’ compensation judge may close a rehabilitation plan for the
following reasons:

¢ The employee is not likely to benefit from further rehabilitation services.
¢ The employee is not participating effectively in the plan.

# Based on the employee’s performance, he or she is unlikely to successfully
complete the plan.

The rehabilitation plan may also be closed by written agreement of the parties.

The QRC completes the Notice of Rehabilitation Plan Closure form (R-8) to
close rehabilitation. The R-8 is filed with the employee, the insurer and DLI.
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Vocational Rehabilitation Process
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Resolution of Rehabilitation Issues

Any party may file a rehabilitation request with DLI if there is a dispute about
rehabilitation plans, services or rehabilitation providers, such as:

o eligibility for rehabilitation services
# the rehabilitation plan

¢ retraining

« rehabilitation plan closure

¢ change of QRC

A response should be filed by the other party if that party contests the
requested decision (see Chapter 6 for a complete discussion of the dispute
resolution process).

Discontinuing Monetary Benefits

An employee’s workers’ compensation temporary benefits may be discontinued
after a determination by the commissioner or a compensation judge for the
following reasons, among others:

& any time in which the employee refuses to submit to any examinations or
evaluations ordered by the commissioner or judge to determine rehabilitation
issues, and/or

# the employee does not make a good-faith effort to participate in the approved
rehabilitation plan.

Professional Conduct

Professional conduct rules ? cover those rehabilitation providers defined in the
law —QRCs, QRC interns, QRC firms and registered rehabilitation vendors. DLI
investigates complaints about the professional conduct of these rehabilitation
providers. Violations of professional conduct standards may lead to a fine,
specified requirements, or suspension or revocation of registration.

These rehabilitation providers have separate roles and functions from claims
adjusters. Rehabilitation providers may not engage in claims adjustment or
claims investigation of the injured worker. Rehabilitation providers are to remain
professionally objective while providing rehabilitation services.

Copies of Reports

The QRC is to file all required rehabilitation reports with the commissioner and
provide copies to all parties and their attorneys. The QRC also provides copies
of required progress records to any requesting party and his or her attorney.

Registered rehabilitation vendors provide required progress records, required
rehabilitation reports and cost information to the QRC every 30 days.

Rehabilitation Services and Costs

The rehabilitation provider bills the insurer for rehabilitation services on a
vocational rehabilitation invoice prescribed by DLI. The employee is not
responsible for the cost of workers’ compensation rehabilitation services.
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Registered rehabilitation vendors provide job placement billing information to
the QRC on a monthly basis. The QRC provides this information to the insurer
on the invoice; however, the registered rehabilitation vendor bills the insurer
directly.

The hourly fees for rehabilitation providers are subject to maximum rates
adjusted annually. QRC interns bill $10 per hour less than the rate on file for
their QRC firm. The hourly rates for job development and job placement
services, whether provided by QRCs, the QRC firm or registered rehabilitation
vendors, are limited by a rate which is adjusted annually.

Billing for services by QRCs based on hourly rates will be reduced by $10 an
hour when:

¢ the duration of the rehabilitation plan exceeds 39 weeks from the date of the
first in-person visit between the QRC and the employee, or

« the costs of rehabilitation services billed by the QRC exceed $3,500, whichever
comes first. ‘

Within 30 days of receipt of the rehabilitation provider’s bill, the employer or
insurer must pay the bill or deny all or part of the charge, stating the reason it is
excessive or unreasonable, or specify the additional data needed.

A rehabilitation provider may bill for only reasonable and necessary services. A
dispute about reasonable and necessary services will be determined by the
commissioner or a compensation judge.

The QRC may not bill in excess of eight hours for a rehabilitation consultation.
If the QRC must travel over 50 miles to visit the employee, employer or health
care provider, billing beyond this is allowed upon consent of the parties or
determination of DLI or a compensation judge.

When a registered rehabilitation vendor provides job placement or job
development services under a rehabilitation plan, the QRC may not bill in
excess of two hours in any 30-calendar-day period without approval of the
parties or a determination by the department or a compensation judge.

No rehabilitation provider may attempt to collect a fee or reimbursement for an
unnecessary or unreasonable service from any party or another insurer. 3

The following case study comes from DLI’s Vocational Rehabilitation unit.

Jane was diagnosed with overuse syndrome which affected her arms and neck. The
insurance carrier denied liability. The employer laid off the employee because she
was unable to perform the job. The QRC worked with the employee, employer
and the physician and returned the employee to a new position with the same
employer.

To prepare the work environment for the employee, the QRC did a job analysis.
This resulted in ergonomic changes, including a new chair, longer lunch breaks
and shorter hours.
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Services Through DLI’s Vocational Rehabilitation Unit

Vocational rehabilitation services are available through the private sector as well
as DLI's Vocational Rehabilitation unit (VRU). QRCs are on staff at DLI to
provide rehabilitation services to help injured workers return to suitable, gainful
employment. In addition, the VRU is authorized to provide rehabilitation
services to employees when there is a dispute about primary liability or medical
causation. If it is later determined that the employer is liable for a work injury,
the employer reimburses DLI for the cost of rehabilitation services provided by
the VRU. '

Services through the VRU begin with a rehabilitation consultation with a QRC.
Following the consultation, the QRC will tell the parties if the worker is eligible
for services through the VRU.

If the injured worker is eligible for these services, he or she can choose a staff
QRC who will work with the employee to develop a vocational rehabilitation
plan.

Employees do not need to pay the cost of utilizing the VRU’ services. These
services are paid for by insurers, self-insured employers or special state funds.

The Vocational Rehabilitation unit has a volunteer program to enhance individ-
ualized services and assistance to injured workers. Volunteers work with QRCs,
and assist injured workers in resumé writing, job interview coaching, finding job
leads, filling out job applications and transporting employees to job interviews.

FA Q S Frequently Asked Questions

Q: Who pays for the cost of vocational rehabilitation services?

Once it's been determined that an injury is work-related, the insurer or self-
insured employer pays for rehabilitation services. Sometimes an employer
will pay for these services even if the insurer has denied liability.

Q: Can employees choose their own QRC?

Yes, QRCs are employed by private vocational rehabilitation organizations and
by DLI. Employees may choose a QRC until 60 days after the rehabilitation
plan is filed. See sections above on Choosing a QRC and Services Through
DLI‘s Vocational Rehabilitation Unit.

Q: Can |l receive vocational rehabilitation services even if the insurance
company denies the injury is work-related?

A:  Yes, you may be qualified for vocational rehabilitation services through DLI.
See section above on Services Through DLI’s Vocational Rehabilitation Unit.
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When the Parties Disagree

While the workers’ compensation system ideal is for the appropriate payments to
be made and services provided, the reality is that many cases result in a dispute.
In 1996, more than 16,000 new disputes were filed.

R 6

Claim disputes increase the overall costs of workers’ compensation significantly.
They can cause bad feelings and mistrust between the parties, which can create
difficulties when employers and employees must continue to work together.

Disputes typically arise when:

# an employer or insurer denies that an injury is work related;

¢ an employee misrepresents an injury;

# benefits associated with an injury are being reduced or discontinued; or

o there is disagreement about the nature and extent of the medical treatment
needed for the injury.

At the Minnesota Department of Labor and Industry (DLI), the Judicial Services
(JS) and Customer Assistance (CA) units offer alternatives to formal litigation to
address and resolve disputes in the workers’ compensation system. When a dispute
is not resolved at DLI, the case is heard at the Office of Administrative Hearings
(OAH), and can be appealed to the Workers’ Compensation Court of Appeals and
the Minnesota Supreme Coutrt.

Alternative Dispute Resolution

The alternative dispute resolution process at DLI was designed to resolve
disagreements early and to avoid costly litigation. These services are performed by
CA and JS. Customer Assistance staff serves as a neutral party in providing
information and assistance, and is available to assist parties on a walk-in basis or
by telephone. If the parties are unable to reach a resolution informally, they may
submit a Claim Petition or a Petition to Discontinue.

Judges at JS and the CA staff provide the following alternative dispute resolution
services:

¢ Informal resolution by telephone

¢ Non-conference Decisions and Orders
¢ Administrative Conferences

¢ Settlement Conferences

¢ Mediation

¢ Small Claims Court
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The Customer Assistance
staff handles medical
disputes under $1,500 and
most rehabilitation issues.
Judicial Services is
responsible for handling
medical issues which
involve a cost of $1,500
and over,

# Special Term Hearings

# Attorney Fee and Cost Hearings

Decisions and Orders - Medical and Rehabilitation Issues

An injured employee or the employer/insurer may request that DLI make a
determination on a medical or rehabilitation issue. A health care provider may
make this request if the payer has asserted that the charge is excessive. The
requesting party obtains DLI’s assistance by completing a Medical Request or a
Rehabilitation Request form. The CA staff handles medical disputes under $1,500
and rehabilitation issues. JS is responsible for initial handling of medical issues
which involve a cost of $1,500 and over.

Non-conference Decision and Order

Based on the information provided on the Medical or Rehabilitation Request and
Response, the CA unit may make a decision without holding a conference with
the parties.

Appeal Process

Any party may appeal a Decision and Order from the CA staff by filing a written
Request for a Formal Hearing with the department on a prescribed form no later
than 30 days after the date of the decision. The request is considered filed upon

its receipt by the department. The request form may be obtained by calling

1 (800) 342-5354.

Decisions and Orders from the CA unit involving the reasonableness and
necessity of medical services of $1,500 or less are appealed to JS. Appeals from
Decisions and Orders which involve proposed discontinuances, rehabilitation
issues, whether the medical treatment is related to the work injury, or medical
issues of more than $1,500, are heard by the OAH.

Administrative Conferences - Disability, Medical and
Rehabilitation Benefits
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The department’s Administrative Conferences fall into three categories:

1. Conferences held by JS to determine if the insurer is to be granted the insurer’s
request to discontinue disability benefits to an injured worker.

2. Conferences conducted by either the CA staff or JS on medical issues. Typical
issues involve the reasonableness and necessity of medical care, a change-of-
doctors dispute, or an issue over whether or not the medical treatment is
related to the work injury.

3. Conferences conducted by the CA unit or ]S involving vocational
rehabilitation disputes. Typical rehabilitation disputes involve the necessity of
rehabilitation services or retraining, and problems or proposed changes in the
rehabilitation plan.

Administrative Conference Procedures

Administrative Conferences were developed at DLI in 1984 as a quick, informal
proceeding to resolve workers’ compensation disputes. Attorneys may represent
the parties but are not mandatory:
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At an Administrative Conference, the parties exchange information and identify
the common ground and the remaining issues. The staff member holding the
conference assists in discussions involving resolution attempts. If the parties are
able to reach a resolution and wish an Order on Agreement, one will be issued.
If an agreement is not possible, the Customer Assistance staff or Judicial Services
judge will issue a Decision and Order.

Mediation

The CA staff will conduct mediation at the request of the parties on any workers’
compensation issue or dispute. Mediation is different from other types of dispute
resolution in that it does not result in a decision by a presiding official. Partic-
ipation in a mediation session is voluntary. Representation by an attorney is not
mandatory. The CA mediator assists the parties in reaching an acceptable
settlement of the case.

Mediation sessions can be held to resolve many different kinds of problems that
can arise in workers’ compensation claims. These sessions may involve the denial
of liability of the claim, a settlement of disputed disability benefits, or a resolution
of a rehabilitation or medical benefit dispute. Once an agreement has been reached
by the parties, the CA mediator will prepare the Mediation Resolution/Award, and
arrange for it to be properly signed, awarded, served and filed.

Settiement Conferences

More than half of the daily proceedings in Judicial Services are settlement
conferences to attempt to negotiate an acceptable compromise between parties
who have issues regarding pending workers’ compensation benefits. The parties
generally appear in person before the judge to summarize their cases, share
information, propose settlement or narrow the issues remaining for hearing.

The JS judge assists the parties to settle the case, issues orders on pretrial matters,
and approves or disapproves settlements reached.

Miscellaneous Proceedings
Small Claims Court

Claims of $5,000 or less may be resolved through a final small claims court. All
parties must agree to the jurisdiction of this court.

Special Term Hearings

These are held by Judicial Services for a number of purposes, including contested
petitions for temporary order, gathering additional information to approve or
disapprove settlement agreements, contested motions on pretrial matters and
early resolution of employment status issues.

Attorney Fee and Cost Hearings

Contested claims for attorney fees and costs and disbursements related to DLI
proceedings are resolved by negotiated settlements or by judicial determination.
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Arbitration

Arbitration is contracted out to the National Arbitration Forum and only involves
disputes between employers and insurers over their responsibility for benefit

payments.

Office of Administrative Hearings

Judges located at an independent agency, the Office of Administrative Hearings,
preside over workers’ compensation disputes directly and appealed from
decisions made by DLI staff. They also hear disputes when it appears a dispute
cannot be resolved within DLI or when another matter is already pending at
OAH. After the hearing, a written decision and order is issued.

Workers’ Compensation Court of Appeals

Some decisions made following a hearing by the judges at DLI or OAH can be
appealed to the Workers’ Compensation Court of Appeals. The court consists of
five judges appointed by the governor who generally sit in panels of three to
hear a dispute. By law, the court is not allowed to hear new issues but must
confine determinations to those issues raised in the hearing by the parties. The
court’s decision is based on the hearing record and the arguments filed by the
parties; generally no new evidence may be introduced. The court also hears
requests to reopen previously settled cases and reviews attorney fee issues at the
request of a party.

Minnesota Supreme Court

Decisions made by the Workers’ Compensation Court of Appeals can be appealed
to the Minnesota Supreme Court, the highest court in the state. The seven judges
of the Supreme Court may either affirm or overturn the decision by the Workers’
Compensation Court of Appeals. Unless a constitutional issue is involved,

a workers’ compensation case cannot be appealed beyond the Minnesota
Supreme Court.
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Requests I
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Department of Labor and Industry:
Petitions/Requests for the payment or cessation of benefits

DLI — Customer
Assistance (CA)

o Medical requests $1,500 and
under/no pending
litigation

° Rehabilitation requests/no
pending litigation

o Process and route requests

Office of

Administrative
Hearings:
Expedited

Discontinuance
Petitions

Other disputes where
other litigation pending
(except discontinuance
conference requests)

Unresolved claim
petitions
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Requests for medical hearing

Workers’
Compensation
Court of
Appeals

Petitions

‘DLI-
Judicial Services (JS)

o Medical disputes of $1,500
and under for appeal
hearing

¢ Discontinuance conference
requests

o Petitions not expedited

° Rehabilitation requests if
pending litigation at J$

o Medical requests over
$1,500

Minnesota
Supreme Court
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When an insurer filed a Notice of Intention to Discontinue Benefits, the employee,
Bill, requested a discontinuance conference to contest the proposed
discontinuance of benefits. A conference was held with the employee, employer
and insurer.

The insurer claimed that Bill had refused a job offer. Bill said that he wanted to
return to work, but had been told by his supervisor that his old job was not
available. He said the supervisor offered no alternatives and acted like he didn't
want to talk to him.

At the conference, Bill’s physical restrictions were clarified by reviewing various
medical reports. The employer then called the workplace to confirm the details of
a new job offer. At first Bill was hesitant about whether or not he could physically
handle the new job, but he agreed to give it a try. The insurer continued to pay
benefits from the date they were proposed to be discontinued until Bill started the
new job.

The conference ended in handshakes all around. The employer encouraged Bill to
contact her if he had any problems. The judge then issued the order reflecting the
agreement of the parties.

Jim contracted asbestosis from his job and learned that he had a tumor and was
dying. When Judicial Services was notified of Jim’s condition, a settlement
conference was immediately scheduled to reach a quick resolution to Jim’s claim.
The conference resulted in an award for Jim's loss of wages and permanent partial
disability. Jim appreciated the early resolution and knowledge that his family would
be provided for financially.

Temporary Orders

A temporary order is a court order issued by a workers’ compensation judge or
the Workers’ Compensation Court of Appeals. The temporary order provides
workers’ compensation benefit payments to the injured employee while a dispute
over who owes the benefits is being resolved. The payments are made by the
insurer designated in the order. The party eventually found liable is responsible
for reimbursing any other party that has been paying the benefits, with interest.

A temporary order is appropriate only when workers’ compensation benefits are
due, but a dispute exists between two or more employers or insurers over who is
liable. In such situations, the insurer liable for the benefits is responsible for
paying the employee’s attorney fees to obtain the order.

Settlements

A settlement usually refers to a documented agreement reached by the employee
and the employer/insurer and an award issued by a workers’ compensation
judge. Most frequently, the agreement involves an employee accepting a stated
amount of money paid by the employer/insurer in return for giving up the
claimed right to one or more benefits.

It is important for parties to remember that they are not required to settle if the
proposal is unacceptable to them.
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In general, parties thinking about a settlement should consider the following:
+ what benefits are being settled out, and to what extent

 the nature and extent of the injury

& current state of recovery

+ future medical or vocational rehabilitation needs

# sources of income

+ employment prospects

¢ impact on other disability benefits

¢ the employee’s age

¢ the strength or weakness of their benefit claim or defenses

Parties who need assistance working through these questions may contact DLI’s

Customer Assistance unit.

Certification of Disputes

A 1995 change in the workers’ compensation law makes it mandatory for DLI to
attempt to resolve medical and rehabilitation disputes before an attorney fee can
be charged in the matter. The attorney for the injured worker may only charge a
fee if the CA unit certifies that a dispute exists and the unit hasn’t been able to
resolve it. The need to have a dispute certified before attorney fees may be
charged only applies to medical and rehabilitation issues. Certification is not
necessary when the injured worker’s attorney is representing the employee in
other issues as well as a medical or rehabilitation issue.

A Customer Assistance staff member reviews the case and contacts the
appropriate parties to determine if a dispute actually exists and, if so, attempts to
resolve it. If it is not resolved, the CA unit certifies that a dispute exists for
attorney fee purposes and notifies the parties via a Certification of Dispute form.

Attorney Fees
The attorney must have a retainer agreement with a client for a workers’
compensation claim before the department will order the payment of fees to the
Beginning June 1, 199, attorney. '
no attorney fees may Attorney fees are paid only for disputed claims. Attorney fees are not payable for

be paid for disputes any issue that should have been raised during the litigation of other issues.
concerning only medical

or rehabilitation issues Beginning June 1, 1996, no attorney fees may be paid for disputes concerning
unless the employee first only medical or rehabilitation issues unless the employee first consults with DLI
consults with DLI and DLI and DLI certifies that there is a dispute and that it has tried to resolve it.

certifies that there is a
dispute and that it has tried
to resolve it.

An employee can change attorneys, but the fee might be split between the
attorneys according to the benefits obtained by each attorney.
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Types of Fees
Several types of attorney fees are applicable in workers’ compensation matters.
1. Contingent fees

The contingent fee is based on the amount of compensation the attorney obtains
for the employee. If the employee does not receive any benefit, a fee is not paid to
the attorney.

The current statute provides that fees paid to attorneys are limited to $13,000.
The presumed fee for the employee’s attorney is 25 percent of the first $4,000 of
compensation awarded to the employee and 20 percent of the next $60,000 of
compensation awarded to the employee.

2. Medical and Rehabilitation Issue dispute fees

An attorney may charge the employer/insurer a fee for the recovery of
rehabilitation or medical benefits or services for the employee. The additional fee is
determined by applying the contingent fee formula to the dollar amount of the
rehabilitation or medical benefit obtained. For example, an attorney could claim a
fee of 25 percent on a $2,000 medical judgment won for a client. When the
attorney has won any disputed benefit for which a dollar value can’t be
determined, the attorney’ fee is based on an hourly rate or $500, whichever is less.

3. Administrative conferences involving wage loss benefits
These fees are generally based on the contingent fee formula.

If an employee has retained an attorney, the insurer may withhold the fees from
the benefit checks. If the attorney directs the insurer to withhold attorney fees,
the insurer must comply. Specific information about the withholding must be
included on the workers’ compensation check.

Attorney Fees Paid by the Employer or Insurer

The employer/insurer is now required to reimburse the employee 30 percent of
the attorney’s fees over $250 in a case where an employer or insurer
unsuccessfully disputes a claim. This fee reimbursement might be waived if the
claim is resolved by settlement agreement.

If the primary dispute is between two or more employers or insurers, the
employee’s attorney fees are paid by the insurer found liable for the benefit. This
amount, too, is limited to a reasonable attorney fee.

Workers’ compensation disputes may involve a combination of issues; therefore,
different types of attorney fees may be paid.

Attorney Conduct

The Lawyers Professional Responsibility Board has jurisdiction over attorney
conduct (for telephone number, see Chapter 11). Workers’ compensation judges
award attorney fees, but if the attorney collects an improper fee, or otherwise
violates the rules of professional conduct, the board has jurisdiction to sanction
the attorney.

The rules of professional conduct require that the attorney:

¢ provide competent representation,
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¢ act with reasonable diligence and promptness in representation,

¢ keep the client reasonably informed about the status of the matter, promptly
comply with reasonable requests for information, and explain the matter to the
client to the extent reasonably necessary to permit the client to make informed
decisions regarding the representation;

¢ charge a reasonable fee according to a number of factors;
¢ maintain the confidentiality of information; and

¢ avoid any conflict of interest.

FAQ  Frequently Asked Questions

Q: Do I need an attorney to resolve a dispute with my employer?

A: If a dispute arises and especially if it progresses beyond DLI’s informal dispute
resolution process, you may need an attorney to represent you at a
conference, hearing or trial, and to ensure that procedures are handled

properly.

Q: Does DLI provide walk-in assistance?

A: Yes, the Customer Assistance unit sees about 25-30 customers each week who
come to the office for assistance unrelated to a scheduled hearing. Usually,
they have questions about their own specific situations, and will bring with
them workers’ compensation forms, medical receipts or letters from medical
providers. If the customer has extensive material or questions, a follow-up call
or visit may be required (see Chapter 11 for office location information).
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Insurance

E R 7

Coverage

Employers Provide Coverage

Employers must display in
the workplace the
“Employee Rights and
Responsibilities” poster
which includes the name of
the workers' compensation
insurance company.

All Minnesota employers are required to insure for workers’ compensation
through one of the following methods:

¢ buy workers’ compensation insurance from a private insurance company
licensed by the Minnesota Department of Commerce; !

¢ buy insurance through the state’s Assigned Risk Plan (see below); or

 self-insure after receiving approval from the Minnesota Department of
Commerce. *

Insurance is required regardless of the number of employees. An employer must
provide insurance even if he or she only has one part-time employee. Employers
risk lawsuits and fines if they do not provide workers’ compensation insurance
for their employees. However, some types of workers are not covered by the
workers’ compensation law, as detailed in the next section.

Who is Not Covered?

Chapter 7: Insurance Coverage

The following workers are excluded from mandatory coverage of Minnesota’s
workers’ compensation law, * but they may be covered by other laws:

1. aperson employed by a common carrier railroad engaged in interstate or
foreign commerce and covered by the Federal Employment Liability Act;

2. the spouse, parent, and child, regardless of age, of a farmer-employer
working for the farmer-employer, or a person employed by a family farm; °

3. apartner engaged in a business or an executive officer of a family farm
corporation or a partner engaged in a farm operation, and the spouse, parent,
and child, regardless of age, of a business partner or of an executive officer of
a family farm corporation or of a partner in the farm operation or business; ¢

4. another farmer or a member of the other farmer’s family exchanging work
with the farmer-employer or family farm corporation operator in the
same community;

5. asole proprietor, or the spouse, parent, and child, regardless of age,
of a sole proprietor;

6. an executive officer of a closely held corporation having 22,880 hours or less
of payroll for employees in the preceeding calendar year, if that executive
officer owns at least 25 percent of the stock of the corporation (a closely held
corporation is one with 10 or fewer shareholders),
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10.

11.

12.

13.

14.

15.

16.

17.

18.

a spouse, parent, or child, regardless of age, of an executive officer of a closely
held corporation referred to in paragraph (6);

employees of a closely held corporation who are related within the third
degree of kindred by blood or marriage 7 to an officer of the corporation
referred to in paragraph (6), if the corporation files a written exclusion of
such individuals with the commissioner;

a person whose employment at the time of the injury is casual and not in
the usual course of the trade, business, profession, or occupation of
the employer;

persons who are self-employed as independent contractors, but not
employees of independent contractors; ®

an officer or a member of a veterans’ organization whose employment
relationship arises only from attending meetings or conventions of the
veterans’ organization, unless the veterans’ organization elects by resolution to
provide workers’ compensation coverage for that person;

a private household worker who earns less than $1,000 in cash in a three-
month period from a single household provided that a worker who has
earned $1,000 or more from his or her current employer in a three-month
period within the previous year is not excluded,

a nonprofit association which does not pay more than $1,000 in salary or
wages in a year,

persons covered under the Domestic Volunteer Service Act of 1973,
as amended; °

a manager of a limited liability company having 10 or fewer members and
having less than 22,880 hours of payroll in the preceding calendar year, if
that manager owns at least a 25 percent membership interest in the limited
liability company;

a spouse, parent, or child, regardless of age, of a manager of a limited liability
company described in paragraph (15);

persons employed by a limited liability company having 10 or fewer members
and having less than 22,880 hours of payroll in the preceding calendar year
who are related in the third degree of kindred by blood or marriage to a
manager of a limited liability company described in paragraph (15), if the
company files a written request with the commissioner to exclude these
persons; and

members of limited liability companies who satisfy the requirements
of paragraph (9).

Many of these workers not covered by workers’ compensation can be covered if
the business owner chooses.

Independent Contractors

Individuals who are independent contractors without employees are not covered
by workers’ compensation. Questions often arise about when a relationship is
contractor-independent contractor or employer-employee. Minnesota Rules
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Chapter 5224 contains the details of laws used to determine employee status.
Following are five of the factors that may be considered by the courts to
determine if there is an employment relationship:

1
2
3.
4
5

the right to control the means and manner of performance;
the method of payment;

the furnishing of tools and materials;

control over the premises where the work is done; and

the right to hire or discharge.

The general test has been further refined for the construction industry. °
To qualify as an independent contractor for workers’ compensation purposes, the
individual must meet all nine criteria below:

1.

maintain a separate business with the independent contractor’s own office,
equipment, materials and other facilities;

hold or have applied for a federal employer identification number;

operate under contracts to perform specific services or work for specific
amounts of money where the independent contractor controls the means of
performing the services or work;

be responsible for the main expenses related to the service or work that is
performed under contract;

be responsible for the satisfactory completion of work or services that the
independent contractor contracts to perform and be liable for a failure to
complete the work or services;

be paid for work or service performed under a contract on a commission or
per-job or competitive-bid basis and not on any other basis;

realize a profit or suffer a loss under contracts to perform work or service;
have continuing or recurring business liabilities or obligations; and

base the success or failure of the independent contractor’s business on the
relationship of business receipts to expenditures.

Injuries Outside of the State

Employees are covered by Minnesota’s workers’ compensation laws if they are
hired in Minnesota by a Minnesota employer or generally work here, even if they
are required by their jobs to go out of the state or they are transferred temporarily
to an assignment out of the state or overseas.

Injuries to Out-of-state Workers

Chapter 7. Insurance Coverage

In some situations, persons who are employed in another state but are injured on
the job in Minnesota may choose to be covered by Minnesota’s workers’
compensation. Depending on the law in the state where they are employed, they
may be able to elect coverage in that state instead of Minnesota.
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The Minnesota Department
of Commerce regulates
workers’ compensation
insurance companies

for underwriting and
rate-setting and authorizes
self-insured employers.

For information, call

(612) 296-4026.
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Purchasing Workers’ Compensation Insurance

The workers’ compensation insurance market is very competitive, and employers
will find many options from which to choose. Employers may want to “shop
around” for insurance providers who will provide them with assistance on safety
programs, injury data analysis, and provide fast and thorough assistance to
injured employees. Research has shown that these factors contribute to a safer
workplace and help reduce workers’ compensation costs for the employers (see
Chapter 8). An insurance agent can help find an insurer that best meets the
employer’s needs.

Insurance rates

The cost of workers’ compensation insurance is expressed as dollars per $100 of
covered payroll. It costs more to insure workers in more dangerous occupations.
Insurance rates for the safest jobs are typically less than half a dollar per $100

of payroll. Rates for the most dangerous jobs may be more than $50 per $100

of payroll.

Workers’ compensation insurance covers the risk that one or more of the insured
employer’s workers will be injured or contract an occupational disease and
become eligible for benefits.

Some employers find that they pay thousands of dollars for their workers’
compensation insurance and never have a claim filed. Other employers end up
paying much less than the cost of their employees’ claims. This is because
employers pay money for insurance policies, not employee benefits. It is the
responsibility of the insurance companies to see that the premiums they collect
from employers are enough to pay for the benefits and loss adjustment costs
generated by the claims of the covered workers.

Insurance rates are based, in large part, on the expected total cost of workers’
compensation benefits for the coming year. This total cost is then divided
between the various insurance rate classes. The rate classes differentiate between
the various types of jobs. There are over 600 rate classes. The total cost is then
divided by the payroll and multiplied by 100 to produce the loss cost rate.

Insurance companies add their expected claims handling and business costs to
the loss costs. This produces the manual rate. Insurers modify the manual rate by
the employer’s recent workers’ compensation claims history (for companies that
qualify) and any other policy modifications to produce the employer’s premium
rate. Insurers use an “experience modifier” to measure how the past experience of
a business compares to other businesses in the same risk classification. A good
safety record can decrease an employer’s insurance rates, and a poor record can
increase them.

Therefore, rates vary not only with the type of businesses, but also among
businesses of the same type. For example, rates are higher for a roofing business
than for a candy store because losses (the total cost of claims) are greater in the
roofing business. However, a roofing company with few losses will have lower
insurance rates than another roofing company with a larger number of losses, if
both companies are experience rated.

Insurers must file their manual rates with the Minnesota Department of
Commerce. A complete set of rate filings for all job classifications is available
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through the Commerce department. A Carrier Rate Book is also compiled by the
Minnesota Workers’ Compensation Insurers Association, Inc. (MWCIA) (see
below). It contains the current workers’ compensation rates filed by the state’s
most active insurers for the most common job classifications in Minnesota.

The lowest rate listed may not always mean the lowest premium because workers’
compensation insurers may also offer rating plans that modify the published rate
and ultimately the premium employers pay for insurance. These ratings are
designed to make premiums more responsive to cost factors and to increase
competition among insurers. Contact the Minnesota Department of Commerce or
an insurance agent for more information on these rating plans.

Deductible Plans

To reduce the cost of their insurance premiums, some employers may want to
purchase a deductible plan policy. Under a workers’ compensation deductible
plan, the employer reimburses the insurer for a pre-determined deductible
amount for each workers’ compensation claim. As with non-deductible plans, the
insurer must first determine the validity of the claim. Then the insurer pays the
entire amount, including the deductible, and the insurer is reimbursed by
the employer for the deductible amount.

Self-insurance
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More than 500 Minnesota employers have chosen to obtain self-insurance
authorization. Usually only larger employers can qualify for self-insurance;
however, smaller employers can join together to form a self-insurance group (see
below). !

An employer wishing to self-insure must submit an application to the Minnesota
Department of Commerce. The following requirements must be met:

1. The employer must possess adequate financial resources to fulfill workers’
compensation obligations, such as:

¢ costs of minor, short-term claims, and
¢ current and future costs of long-term claims.

2. The employer must be able to fulfill the necessary administrative tasks to self-
insure, such as:

¢ be a member of the Workers” Compensation Reinsurance Association
(see below),

o fulfill stringent bonding requirements, and

¢ arrange for claims handling, either in-house or through a licensed third-
party administration company.

Self-insured employers are required to submit filings and reports concerning
their financial condition and loss experience on a regular basis. Any employer
considering becoming self-insured should review the rules governing
self-insurance. For more information, contact the Minnesota Department

of Commerce.
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Group Self-insurance

Small businesses, or two or more employers, whether or not they are in the same
industry, can join together to self-insure if they are able to meet the requirements
listed above for individual self-insurance. Because development of a self-insurance
group is a significant administrative undertaking, employers should not attempt it
without getting qualified technical advice. They should also be prepared to hire
experienced staff and do detailed financial analysis of the benefits and risks of self-
insurance. Because many insurance plans attempt to duplicate the advantages of
group self-insurance, employers would do well to explore these plans first.
Insurance agents and brokers can provide more information.

Assigned Risk Plan

Sometimes an employer is unable to obtain workers’ compensation insurance
because the business is too small to justify the expense of selling and servicing the
account, or because it’s a high-risk business. In a case like this, the employer can
get insurance through the Assigned Risk Plan by contacting the Minnesota
Workers’ Compensation Insurers Association, Inc. (see below). Coverage provided
through the plan is identical to coverage available from the other workers’
compensation insurers.

The Assigned Risk Plan was established in 1982 to ensure all employers could
obtain workers’ compensation coverage. The MWCIA reviews applications and
issues policies. It contracts with insurance companies or third-party
administrators to collect premiums, pay claims and perform other administrative
duties for the plan per signed contracts. More than 40,000 Minnesota employers
are covered under the plan. A merit rating plan provides an automatic 33 percent
credit to employers who are not experience rated and who have no lost-time
claims for the past three years.

Collective Bargaining and Workers’ Compensation

Certain employers and unions with the approval of DLI can make changes in the
non-benefit aspects of workers’ compensation through the use of collective
bargaining agreements. The changes allowed include: an alternative dispute
resolution system; a network of health care providers; a list of impartial physicians
for expert opinions; a light-duty, return-to-work program; a network of vocational
rehabilitation and retraining providers; safety committees; and a 24-hour coverage
pilot plan if authorized by law.

If Coverage Isn’t Provided
Special Compensation Fund

If an employee suffers a compensable injury and the employer has not purchased
insurance coverage or followed the proper procedures for self-insurance, the
employee may petition the Special Compensation Fund to pay the appropriate
benefits. The Special Compensation Fund will first determine whether the
employer is liable for the employee’s injury and, if appropriate, the Special
Compensation Fund will pay all appropriate compensation benefits to the
employee. 2 The employer will also be required to reimburse the fund for all
compensation benefits paid to the employee and all actual and necessary
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disbursements, and may be liable to pay a an administrative charge amounting to
65 percent of the benefits awarded to the employee.

Civil Lawsuit

If the injured employee decides not to request benefits through the Special
Compensation Fund, the employee may elect to sue the employer for injury in a
civil action for damages. The amount awarded in this way might be considerably
higher than the amount of workers’ compensation benefits due. Where an
employer fails to purchase workers’ compensation insurance, the employer may
not defend a civil personal injury lawsuit by claiming the usual common law
defenses (such as assumption of risk) unless the employer can prove that the
employee was willfully negligent.

Fines for Failure to Insure

In addition to facing other liability, the uninsured employer may also be fined by
the Minnesota Department of Labor and Industry (DLI) for failing to insure
employees, regardless of whether or not an injury has occurred. The employer
may be ordered to:

& provide the necessary insurance coverage,
 refrain from employing any person at any time without insuring employees; or

@ pay a penalty of up to $1,000 per employee per week during the time the
employer was not insured.

Other Penalties and Consequences

An employer has 10 days to comply with or object to a DLI order to provide
insurance coverage. If an objection is not received by the DLI commissioner, the
order is considered final and cannot be appealed. If the employer objects to the
order, the matter will be referred to the Office of Administrative Hearings. If the
penalty is approved, the judge may order the employer to pay additional penalties
if uninsured persons were employed while the case was pending. *

Enforcement

Minnesota’s laws provide DLI with the ability to enter and inspect a business and
its records, take depositions, and issue subpoenas to determine if insurance
coverage exists. Further investigation might follow. **

Minnesota Workers’ Compensation Insurers Association, inc.

The Minnesota Workers’ Compensation Insurers Association, Inc. operates as a
data gathering and distributing organization. Its purpose is to aid the insurance
companies and the Minnesota Department of Commerce in determining rates.
The MWCIA is a private business licensed by Commerce (see Purchasing
Workers’” Compensation Insurance above).

All workers’ compensation insurance companies must join the MWCIA and
contribute information regarding the premiums they collect and the losses they’ve
incurred with workers’ compensation claims in Minnesota.
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All workers' compensation
insurance companies must
join MWCIA and contribute
information regarding their
premiums colfected and
losses incurred.

The MWCIA has the following four main functions:

1. Collects, organizes and distributes data back to the member insurance
companies for their use in determining the amount of money they will charge
for insurance. The MWCIA also sends its data to the Minnesota Department of
Commerce. Commerce has the authority to disapprove the workers’
compensation rates proposed by the insurance companies.

2. Helps the insurance industry determine how much it will charge individual
employers by providing information on each employer’s workers’
compensation experience. An “experience modifier” is multiplied by the basic
rate to calculate the premium to be charged. (It is important for employers to
report information accurately to their insurers to avoid a large retroactive
premium adjustment after an insurance audit.)

3. Collects the Assigned Risk Pool applications, to provide insurance to
employers who are unable to get coverage from a private insurance company.
The actual claims handling is done by insurance companies and third-party
administrators on a contractual basis.

4. By contract, the MWCIA provides its coverage, policy renewal and cancellation
information to DLI. DLI uses the information to perform its insurance
verification functions.

For more information, contact the MWCIA at (612) 897-1737.

Workers’ Compensation Reinsurance Association

The Workers’ Compensation Reinsurance Association (WCRA) is a non-profit
organization created by the Minnesota legislature to provide risk-sharing among
all insurers and self-insurers for serious compensation losses. The WCRA is an
important part of the Minnesota workers’ compensation system.

Insurers, self-insurers and self-insurance groups must buy reinsurance from the
WCRA.

Reinsurance protects against catastrophic occurrences that might seriously
undermine the financial stability of insurance companies and self-insured
employers. Because it specializes in serious cases in Minnesota, the WCRA has
special expertise in difficult cases and will help the insurer or self-insurer manage
those claims. The WCRA makes it easier for employers to take on the
responsibilities of self-insurance, individually or through a group.

Insurance companies and self-insured employers select one of three retention
levels. This is similar to a deductible level. If the cost of a claim exceeds the
retention level, the WCRA reimburses the insurer for the amount over the
retention level.

For more information, contact the WCRA at (612) 293-0999.

Controlling Costs
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Employers are justifiably concerned about the cost of providing workers’
compensation insurance. Yet, experts agree that employers can have an impact on
cost reduction by effectively managing the workplace. A study of 5,568 Michigan
employers found that three main factors had a greater impact on insurance costs
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Insurers, self-insurers
and self-insurance groups
must buy reinsurance from

the WCRA.
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within a rating classification in one state than the difference between the highest
and lowest insurance rates between states.

The study of firms found that the following factors contributed to reductions in
workers’ compensation claims: '

1. Safety and prevention of work-related accidents

o monitoring and correcting unsafe behaviors on a systematic basis

o the occurrence of safety training for new and transferred employees

¢ modeling and attending to safe behavior on the part of company leaders
2. Management, climate and culture

¢ using a profit-or gain-sharing program to stimulate and reward productivity
of employees at all levels

 employee participation in problem solving and decision making

& two-way communication traveling from the bottom up as well as the top
down

3. Disability prevention and management

& providing wellness programs and fitness resources to promote
employee health

¢ using light-duty or modified work assignments to help restricted workers
back to the job

¢ developing procedures to monitor and encourage supervisors to assist in the
return to work of injured<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>