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March 5, 1993

Senator Phillip J. Riveness, Chair
Legislative Audit Commission

Dear Senator Riveness:

In April 1992, the Legislative Audit Commission directed us to evaluate state agency
rulemaking in Minnesota. Legislators wanted to know how well the rulemaking process
was working and whether the Administrative Procedure Act (APA), which governs
rulemaking, needed to be modified.

We found that while Minnesota’s APA contains many safeguards and due process
requirements, it does not set standards for the informal negotiations that often decide the
content of rules. As a result, many people who should be involved in the complete
rulemaking process are not given an opportunity to participate. We recommend changes in
the APA to encourage fair and open public participation in rulemaking and to make rules
more responsive to the concerns of the Legislature.

In conducting our evaluation, we received the full cooperation of the Office of the
Attorney General, the Office of Administrative Hearings, the Office of the Revisor of
Statutes, and the staff of the Legislative Commission to Review Administrative Rules. We
also appreciate the cooperation of the state employees and private citizens who responded
to our inquiries and who returned our survey questionnaire.

-Our report was researched and written by Marlys McPherson (project manager), David
Chein, Jan Sandberg, and Kathi Vanderwall, with assistance from Jeff Bostic.

Sincerely yours,

s

itor

" Roger Brooks
Deputy Legislative Auditor
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Administrative Rulemaking

EXECUTIVE SUMMARY

that specify or implement a statute. Once properly adopted, rules have

the force and effect of law. Minnesota, like the federal government and
most other states, has an Administrative Procedure Act (APA) that is intended
to protect the public from abuse of agency power. The act establishes mini-
mum due process requirements and specifies the procedures that state agen-
cies must follow in adopting rules.

T he Legislature often directs executive branch agencies to develop rules

Since agencies are supposed to carry out legislative policy when they adopt
rules, legislators are justifiably interested in how well the APA is working,
whether it is achieving its goals, and whether agencies follow required proce-
dures. In addition, many agency staff think that rulemaking has become too
cumbersome, while some citizens complain that rulemaking has become so
complicated and technical that the public is ill-prepared to participate.

In light of these concems, the Legislative Audit Commission directed us to
* study administrative rulemaking in Minnesota. Our study addressed the fol-
lowing questions:

e How many rules are adopted each year, and which state agencies
adopt them? What is the source of most rules?

¢ How long does it take agencies to adopt rules? How much does it
cost? Why do some rules take longer to adopt than others? What
problems do state agencies have with rulemaking requirements?

e Do Minnesota’s rulemaking procedures promote meaningful public
participation in rulemaking? Is the rulemaking process fair and
open? Are affected members of the public satisfied with their impact
on agency rulemaking?

® Do current mechanisms for rules review ensure that agencies comply
with the APA? Do they provide for adequate accountability for
agency rules?

e Can Minnesota’s Administrative Procedure Act be improved to make
rulemaking more efficient while ensuring that the process is open and
accessible to the public?
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To answer these questions, we analyzed all 262 rules reviewed by the Attor-
ney General’s Office and Office of Administrative Hearings in fiscal years
1991 and 1992 and conducted phone interviews with agency staff for a sample
of 54 of those rules. In addition, we sent a questionnaire to a sample of indi-
viduals on agency mailing lists related to the 54 rules and analyzed the 341 re-
sponses we received. We also analyzed data from the Revisor of Statutes,
Legislative Commission to Review Administrative Rules, State Register, and
other sources, including legislation and recent court cases. Finally, we inter-
viewed people knowledgeable about rulemaking in Minnesota and surveyed
the national literature.

We evaluated the processes agencies use to adopt rules against the following
criteria: 1) rules should be legally authorized and adopted according to appro-
priate statutory procedures; 2) agency rules should reflect the policies estab-
lished by the Legislature; 3) public participation should be encouraged; 4)
rules should be technically sound; 5) the rulemaking process should be flex-
ible'i and 6) the public should be generally satisfied with the rulemaking proc-
ess.

Our evaluation shows that Minnesota’s rulemaking requirements are generally
flexible. However, the rulemaking process does not always offer meaningful
opportunities for public participation. We found that a majority of people af-
fected by rules who responded to our survey say they hear about rules too late
for their input to make a difference. For several reasons, important decisions
affecting the content of rules are often made outside the formal part of the rule-
making process. We also found that current rule review mechanisms empha-

size legal compliance with procedural requirement, but may not ensure that

rules are acceptable to the Legislature and the public. We recommend chang-

ing the Administrative Procedure Act to improve opportunities for meaningful
public participation and to strengthen oversight of agency rules. We also rec-

ommend changes aimed at making agency rulemaking more efficient and less

cumbersome.

RULEMAKING TRENDS

There have been an average of 126 rules adopted each fiscal year since 1981.
As shown in the figure below, the general trend has been slightly upward.

‘We found that:

e About two-thirds of the rules adopted in fiscal years 1991 and 1992
were amendments to existing rules.

When the Legislature enacts new programs, agencies have to adopt rules to
implement them. In addition, agencies have to amend existing rules to incor-
porate legislative changes to existing programs, as well as to reflect techno-

1 See Arthur Earl Bonfield, State Administrative Rulemaking (Boston: Little Brown, 1986).
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logical, economic, social, and other changes. Of the 262 rulemaking actions
in fiscal years 1991 and 1992, 82 (31 percent) were proposed new rules, 175
(67 percent) were amendments to existing rules, and five (2 percent) were re-
peals of existing rules.

‘We also found that:

e Most rules are enacted in response to legislative mandates or
requirements. ‘

These come in the form of statutes that establish new programs and require or
permit agencies to adopt rules to implement and administer a program. About
10 percent of the rulemaking actions in fiscal years 1991 and 1992 were
prompted by changes in federal programs that required commensurate
changes in state rules to remain in compliance and retain eligibilty for federal
funds.

During fiscal years 1991 and 1992, a total of 56 agencies developed 262 rules
that went through the formal APA process. Three agencies, the Pollution Con-
trol Agency (30 rules), the Department of Human Services (30 rules), and the
Department of Health (27 rules), wrote substantially more rules than others.
These agencies accounted for one-third of all the proposed rules and almost
half of the rules that had a public hearing.
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MINNESOTA’S RULEMAKING PROCESS

The Legislature has changed the Administrative Procedure Act (APA) a num-
ber of times since it first enacted procedural rulemaking requirements in 1945.
The changes made over the years reflect efforts to balance the APA goals of
public participation and agency accountability, and the general concemn for
government efficiency. The APA was substantially revised in 1975 in re-
sponse to concerns that the existing law did not guarantee sufficient due proc-
ess or provide enough checks against possible agency abuse. In 1980, the
APA was changed to allow agencies to adopt some rules without a public hear-

ing.

The three types of formal rulemaking proceedings established in 1980--rules
adopted with a hearing, rules adopted without a hearing, and emergency rules--
remain in effect today. The three types of proceedings have different require-
ments for public notice and participation, as well as different rules review
procedures. Agencies may adopt a rule without a public hearing unless 25 or
more people request one during the 30-day comment period.

We compared Minnesota’s APA to the 1981 "Model State Administrative Pro-
cedure Act," which many other states have used as the basis for their APAs,
and we conclude that:

e Minnesota’s APA provides more incentives than the Model APA for
agencies to avoid public hearings.

Minnesota’s APA contains public notice-and-comment provisions that are
similar to the Model APA, but the latter does not provide for alternative proc-
esses. By providing for alternative rulemaking and rules review processes,
Minnesota’s APA encourages agencies to negotiate with interested parties be-
fore proposing a rule, in order to avoid the time and expense of a public hear-
ing. Typically, therefore, before the public hearing occurs, the agency has had
considerable informal contact with at least some interested people and has
heard the various points of view.

In contrast, under the Model APA, the agency presides at "oral proceedings,"
which are held to give interested persons an opportunity to present arguments
in person to the agency. In Minnesota, an administrative law judge from the
state’s Office of Administrative Hearings, an independent agency not affili-
ated with the agency proposing the rule, presides at rulemaking hearings, and
agencies are billed for the services provided by administrative law judges. We
were able to identify only three other states where public rulemaking hearings
are presided over by administrative law judges.
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RULEMAKING TIME AND COSTS

We examined how long the administrative rulemaking process takes in Minne-
sota and how much it costs. We conclude that:

e By allowing most rules to be adopted without a public hearing,
Minnesota’s Administrative Procedure Act has produced some
efficiencies.

We estimate that for the 125 to 130 rules adopted each year, the rulemaking
process costs about $3.4 million annually. On average, it takes about 16
months to adopt a rule in Minnesota from the time agency staff begin working
on it until it becomes effective. The large majority of rules--over 80 percent--
are adopted without a public hearing, and these take an average of 14 months
to adopt. The APA also provides for an emergency rulemaking process,
which contains fewer requirements and takes less time. However, this process
is rarely used (emergency rules represented 5 percent of rules reviewed in fis-
cal years 1991 and 1992). Agency staff told us the timeframe for emergency
rules is too short to permit development of good rules that eventually must be
adopted as permanent rules.

We also found that:

e There are a small number of rules that take an un'usual.ly long time to
adopt because they are very controversial and because agency staff
may proceed at their own pace in drafting a rule.

Rules that require a public hearing take nearly twice as long to adopt as those
without a hearing. With a hearing, rules take an average of 26-1/2 months to
adopt. This average is influenced by the fact that a few rules have taken up to
13 years to adopt. As the figure below shows, rules that do not require a hear-
ing take less time, just over 10 months if no outside opinions are sought, and
17-1/2 months if they are sought.

Rules that require a public hearing tend to be more controversial: they are
more likely to regulate industries, affect health or safety, involve multiple com-
peting interests, impose large costs, or involve highly technical issues. Contro-
versial rules take longer because conflicts left unresolved by the Legislature
when it enacts a law may have to be resolved during rulemaking. Under Min-
nesota’s APA, agencies are encouraged to negotiate with affected parties,

reach a compromise, and avoid a public hearing, with no enforceable limits on
the length of time agencies have to do so.

We also found that:

e Rulemaking is a lengthy process principally due to the demands of
rule drafting and the need to accommodate competing interests, not
because of procedural requiremeunts contained in the APA.
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Average Drafting and APA-Required Time,
FY 1991-92

7k

Drafting
Time

No Hearing,

No Outside Opinion 10.4

No Hearing, 7//
Outside Opinion ' %

Hearing,

Outside Opinion 26.6

Months

Source: OLA analysis of information from Attorney General and Office of
Administrative Hearings files, and agency staff survey responses.

The above figure also shows that almost 70. percent of rulemaking time is
spent drafting the rule, not meeting APA requirements. . This is the case regard-

~ less of whether a rule requires a hearing or not. Agency staff told us that rule-

making delays are more likely to be caused by insufficient staff, vague or
ambiguous legislation, or controversies associated with a rule, than by the for-- -
mal APA process.

In addition, we conclude that:

o The time and costs of rulemaking could be reduced if fewer
procedural and substantive errors were made by state agencies.

We found that 28 percent of proposed rules contained procedural or substan-
tive errors, which resulted in delays and higher costs. For instance, when er-
rors were made, the formal adoption process took nearly three months longer
than when there were no errors. Between 7 and 10 percent of rules contain the
type of errors that require an agency to republish a proposed rule, and some-
times to hold a second public hearing. In addition, we found some inaccurate
perceptions of APA provisions and requirements among agency staff.

PUBLIC PARTICIPATION

We evaluated agency rulemaking as both a legal and a political process. We
examined the due process requirements in Minnesota’s Administrative Proce-
dure Act to see whether they ensure that people affected by proposed rules
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receive timely notice and have adequate opportunity to provide comments.
We also assessed the informal ways in which agencies negotiate with the con-
flicting groups and interests that are often involved in mmlemaking. Finally, we
asked people affected by rules for their opinions about the adequacy of
agencies’ rulemaking performance.

We found that;

e There is a great deal of public input into rulemaking, and many
agencies do a good job of securing broad-based public participation.

However:

e Encouraging agencies to negotiate rules before formally proposing
them has made the formal public notice-and-comment process
mandated by the APA less meaningful; and

e Since there are no requirements or guidelines governing the
negotiation process, those people selected to help an agency draft
rules have an unfair advantage over those who are not asked to
participate.

"Negotiated" rulemaking is now commonplace. We estimate that for about 80
to 85 percent of all rules, agencies solicit informal comments from affected
parties before officially proposing a rule. Sometimes agencies even negotiate
to get people to withdraw their requests for a public hearing. We leamed from

“our survey of affected parties that those people who are in direct personal con-

tact with agency staff and who participate during the rule drafting phase, for
example, by serving on a rules advisory committee, are much more likely to
have favorable opinions about agency rulemaking performance.

One unintended consequence of negotiated rulemaking is that the public par-
ticipation process mandated by the APA has become less important because
the content of rules is largely decided during the negotiation phase. Asa
result, by the time a rule is formally published in the State Register with a re-
quest for public comments, an informal agreement between an agency and par-
ties to the negotiation may already have been reached. Those groups and
individuals not consulted often are left out. Nearly 70 percent of the affected
parties who responded to our survey said they hear about rules too late for
their input to make a difference. People who live outside the Twin Cities area
were much more likely to feel unable to influence the rulemaking process and
to express dissatisfaction with agency rulemaking performance generally.

Furthermore, the rule negotiation process is not part of the official rulemaking
record nor subject to statutory controls or legal review that would guarantee
equal access. Therefore, it can easily be dominated by those groups and or-
ganizations with more resources. In the absence of formal guidelines or stand-
ards, agency practices vary, and some agencies are better than others at
obtaining broad-based input.



xviii

Sometimes
agencies do
not publish an
outside
solicitation
notice when it
is required by
the APA.

ADMINISTRATIVE RULEMAKING

We also conclude that:

e The formal public notice mechanisms may be inadequate to ensure
timely notice and meaningful participation in rulemaking; and

e The prohibition of "substantial changes" after rules are proposed is
often misunderstood by agency staff and may inhibit them from
incorporating public comments made through official mechanisms.

Only a small minority of the people affected by rules whom we surveyed (be-
tween 10 to 15 percent) were very familiar with Administrative Procedure Act
requirements and found the process easy to follow. Furthermore, few people
hear about rules from the State Register, which is where proposed rules are
published. This makes agencies’ own efforts to notify people even more im-
portant. Fewer than 25 percent of affected parties who responded to our sur-
vey communicate directly with agency staff about rules. The remaining
three-quarters of survey respondents are on an agency’s regular mailing list or
hear about rules only indirectly from organizations they belong to. Those who
learn about rules indirectly may hear too late to submit comments that an
agency is likely to use.

Although the initial public notice (to solicit outside opinion) is published for
62 percent of all rules, it is not uniformly understood and used by agency

staff. We found that for an additional 15 to 20 percent of rules, an agency did
not publish the required notice when it should have. Agency staff told us that
the notice to solicit outside opinion usually does not elicit useful comments be-
cause it does not contain enough information about the rule. This assessment
was confirmed by a number of affected parties we surveyed.

Finally, many agency staff are reluctant to change a rule after it has been pub-
lished in the State Register, in part because they misunderstand the APA provi-
sion prohibiting substantial changes. In fact, large changes are frequently
permitted, and rules are almost never rejected by the offices that review rules
(Attorney General’s Office and Office of Administrative Hearings) for viola-
tion of the substantial change provision.

DEFINING WHEN RULEMAKING IS
NEEDED

In Minnesota, a rule is defined as "every agency statement of general applica-
bility and future effect” and must be adopted in accordance with the APA. In
addition, all changes to existing rules (regardless of magnitude and including
rule repeals), as well as "interpretive rules,” which make specific an existing
statute, must go through the formal rulemaking process.
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‘We found that:

e The definition of agency statements that require formal rulemaking is
so broad and inclusive that agencies have difficulty complying.

We could not determine the extent to which agencies may be avoiding formal
rulemaking by issuing improper policy "guidelines," applying general stand-
ards in case-by-case decisions that should be rules, or permitting seriously out-
dated rules to remain in effect instead of formally amending them. Both
agency staff and people affected by rules told us these things happen, but we
do not know how often.

But neither forcing agencies to comply fully with the current definition nor
changing it to permit greater agency discretion is a practical solution that also
meets the goals of the Administrative Procedure Act. Agencies would like to
be able to issue informal policy guidelines--without the force and effect of
law--that can be changed more easily than rules. However, if agencies expect
regulated parties to follow their guidelines, they would be equivalent to rules,
in practice, and should be adopted following appropriate procedures. If agen-
cies do not expect their guidelines to be followed, it is not clear what purpose
they would serve. In our opinion, efforts to permit agencies to make enforce-
able policies without appropriate legislative delegation or proper procedures
and oversight raise serious legal questions. We think the solution lies in better

_ prioritization of agency rulemaking.

‘We also conclude that:

e  Current policies regarding fee rules and exemptions to rules need to
be clarified.

The establishment of fees to offset program costs has become a common
method of funding some services. We found that there is confusion about
which fees should be established by rules and conclude that legislative clarifi-
cation is needed. Also, there is no policy covering exemptions to rulemaking,
and some programs are exempt from formal rulemaking while similar ones are
not. In addition, we found that there is almost no external review of exempt
rules, even though exempt rules also have the force and effect of law.

JUSTIFYING THE NEED AND
REASONABLENESS OF RULES

The Legislature wants agencies to adopt technically sound rules that are also
sensitive to the costs that rules impose on people affected by them. It has tried
to accomplish these goals by enacting procedural requirements for agencies to
follow.
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We found that:

e Agency statements that justify the need and reasonableness of rules
are useful, but could be improved and should receive wider public
distribution.

The APA requires that agencies prepare written “statements of need and rea-
sonableness" that justify their rules. Agency staff told us that these statements
help them to write better rules. However, some agency staff misunderstand
how they should be be written, and we found that the quality of these state-
ments varies widely. The results of our survey suggest that most people af-
fected by rules do not think that agencies provide adequate justification for
their rules.

We also found that:

e The additional requirements placed on agencies by the APA--small
business and agricultural land impact statements and fiscal notes for
effects on local governments--have not had their desired effects, yet
have made rulemaking more cumbersome.

Agency compliance with these requirements is inconsistently reviewed and en-
forced, and few rules are modified as a result of them. Occasionally, however,

- if the Office of Administrative Hearings or Attomey General’s Office finds

that a special requirement was not addressed when it should have been, it can
force an agency to restart the rulemaking process and hold another public hear-

ing.

RULE REVIEW, OVERSIGHT, AND
ACCOUNTABILITY

All states with APAs provide for review of proposed rules by entities outside
the agency. The main reason is that, unlike the Legislature which authorizes
rules, the agency staff who write them are not directly accountable to the pub-
lic. Typically, rules are reviewed to ensure that they are legally authorized,
that the appropriate procedures were followed, and that they are reasonable, in
the public interest, and consistent with legislative intent. External review also
minimizes judicial challenges to agency rules.

>We found that:

¢ Rules without a public hearing are not as thoroughly scrutinized as
rules with a hearing;

e Rules review processes emphasize legal compliance with procedural
requirements; but
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o Current procedures may not always ensure that rules are acceptable
to the Legislature and the public.

Minnesota has an unusual structure for rules review. It emphasizes legal re-
view of proposed administrative rules by judicial or quasi-judicial offices.

The Attorney General’s staff play a dual role in rulemaking: they act as legal
counsel to agencies, helping them write rules, and they review the over 80 per-
cent of rules that do not require a public hearing. The Office of Administra-
tive Hearings’ administrative law judges also have two rulemaking roles: they
preside at public hearings, and they review the approximately 19 percent of
rules that require a public hearing.

We found that both offices carefully review rules to ensure that agencies have
statutory authority to adopt a rule and that they comply with the APA’s due
process requirements. However, with respect to whether a rule is needed and
reasonable, deference is given to the agency. Both offices apply a standard
that requires an agency to demonstrate a rational basis for a rule but does not
require the agency to show that it is the "best" rule. This is the same standard
applied by the courts, if and when a rule is subjected to judicial review.

Rules reviewed by the Office of Administrative Hearings receive closer scru-
tiny, in part because these rules are more complex and controversial. This of-
fice found substantive errors in 47 percent of the rules it reviewed, compared
to substantive errors in 5 percent of the rules reviewed by the Attorney Gen-
eral’s Office. The Attomey General’s review does not include determining
whether a rule is consistent with legislative intent. While the Office of Admin-
istrative Hearings assesses consistency with legislative intent for the rules it re-
views, administrative law judges find it difficult to do so. In determining
legislative intent, administrative law judges told us they rely on statutory lan-
guage even when legislators submit written comments or testify at a hearing,
which they occasionally do.

Minnesota, along with 40 other states, also provides for legislative review of
administrative rules. Most legislatures provide for systematic review of pro-
posed rules by a bipartisan commission, like Minnesota’s Legislative Commis-
sion to Review Administrative Rules, by appropriate legislative standing
committees, or both. The Legislative Commission to Review Administrative
Rules reviews rules in response to specific complaints. Most of the
complaints the commission has investigated have involved the contents of a
rule rather than the process of adopting it. The commission has rarely used its
formal power to suspend a rule, in part because the constitutionality of such a
suspension is in question.
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RECOMMENDATIONS

In making our recommendations, we were mindful of the careful balance an
APA strives to achieve between meaningful public participation and public ac-
countability over agency rulemaking, and the need for government efficiency.

We considered a number of alternatives for equalizing public access to agency
rulemaking and increasing public accountability for agency rules, including re-
placing Minnnesota’s APA with the Model APA, requiring publication of rule-
making notices in major newspapers, lengthening the public comment period,
adding requirements to govern agencies’ informal rulemaking, and strengthen-
ing gubernatorial oversight of agency rules. However, we think that these al-
tematives--while they might be appropriate for some rules--would add
unnecessary costs and time to other rules, without commensurate benefits.

Therefore, we recommend that:

e The Legislature should consider amending the Administrative
Procedure Act to require that a "notice of regulatory action" be
published in the State Register and mailed to all affected parties when
an agency begins drafting a rule.

We also recommend that:

e The Legislature should consider amending the Administrative
Procedure Act to require that agencies maintain a "rulemaking
docket" that contains an up-to-date listing of the status of existing
rules and impending rulemaking actions, to be submitted annually to
the Legislature.

The recommendations we make are designed to revitalize the formal rulemak-
ing process, ensure more equitable access to agencies at a time when com-
ments can reasonably be considered, and strengthen public accountability over
agency rules. We think that replacing the current "notice to solicit outside
opinion," which is published for 62 percent of all rules, with a mandatory "no-
tice of regulatory action" will not represent an undue burden on agencies. The
current notice is not widely distributed and does not contain enough informa-
tion to enable interested parties to respond. Therefore, we recommend that the
new notice should contain more information about the rule and the process to
be used in drafting it, and that it should receive wider distribution than the cur-
rent notice. A mandatory rulemaking docket, to be submitted to the Legisla-
ture and made available to the public upon request, should help the

Legislature monitor rulemaking and provide better oversight.
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Also, we recommend the following additional changes to the Administrative
Procedure Act:

e Rules not adopted within 18 months of their authorizing legislation
should require reauthorization, which would replace the current
requirement that new rules be published within 180 days;

Changes are e A single definition of "substantial change" should be incorporated

needed to into the APA;
strengt:fen and o "Regulatory analyses" should be done on rules if requested by the
streamline

Governor, the Legislative Commission to Review Administrative
the APA. Rules, a political subdivision, another state agency, or 300 persons;
and the current special rule justification requirements relating to
agricultural land, small business, and fiscal impacts on local
government should be eliminated;

e Agency efforts to notify all people potentially affected by a rule should
be made part of the official rulemaking record and subject to external
examination during the rules review process;

e Individuals requesting a public hearing should provide their address
and phone number;

e Everyone who has requested a hearing should be notified when
agencies negotiate to secure withdrawal of hearing requests, and
agreements made in negotiations should be made a matter of public
record and included in the official rulemaking record;

¢ Exempt rules should be reviewed for form, statutory authority, need
and reasonableness, and consistency with legislative intent; and

e Al rules should be reviewed by the Office of Administrative
Hearings, thereby eliminating the Attorney General’s role in rules
review.

These recommendations are designed to: 1) shorten the rulemaking process;
2) ensure minimum due process, recognizing the political nature of rulemak-
ing; 3) strengthen legislative oversight; and 4) minimize the requirements that
may be appropriate for only a few rules. For example, we recommend replac-
ing the current special rule justification requirements that apply to all rules,
but which have had limited effectiveness, with a provision that would restrict
regulatory analyses to the few rules where one is justified.
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The recommendation for consolidating rules review duties within the Office
of Administrative Hearings is based on the following rationale. The dual role
played by the Attomey General’s Office--providing legal advice to agencies
during rulemaking and subsequently reviewing rules without a public hearing--
is confusing and has the appearance of conflict of interest. In addition, the
two rule review offices have different rules governing their procedures and do
not always apply the same standards, criteria, and definitions in reviewing
rules. Given that the Attomey General’s primary role is acting as agencies’
legal counsel, it would appear more appropriate for the independent Office of
Administrative Hearings to function in the rules review capacity for all rules.
The majority of affected parties we surveyed said staff of this office were fair
and impartial in carrying out their rule-related responsibilities.

In addition, we recommend that:

e The Legislature should consider revising Minn. Stat. §16A.128 (fee
rules) to clarify the conditions under which formal rulemaking should
be required; and

e The Legislature should consider establishing a policy and criteria for
granting rulemaking exemptions and should specify the conditions
under which emergency rulemaking or some other expedited process
should apply.

We found that there is sufficient confusion and disagreement about the issues
of exemptions to rulemaking, fee rules, and the usefulness of the emergency
rulemaking process that legislative clarification is needed.

Several of our recommended changes to the APA are designed to strengthen
accountability over rulemaking. However, should the Legislature want more
direct oversight, we recommend that:

® The Legislature should consider strengthening the formal rules
review and oversight powers of the Legislative Commission to Review
Administrative Rules, Governmental Operations Committees, or
standing policy committees.

In addition to changing the APA and other statutes that govern agency rule-
making, we recommend that:

e State agencies involved in rulemaking should make more efforts to
broaden public participation in rulemaking.

For example, they should make a greater effort to educate the public about
how to receive direct information about rulemaking actions and make greater
use of agency-held public hearings or widely publicized public meetings early
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in the rulemaking process. They should also include circulation of rule drafis
and "statements of need and reasonableness" earlier and more widely among
all parties affected by rules. Finally, agencies should terminate the negotiation
process when it fails to make progress toward resolving issues and either pro-
ceed more quickly to an official public hearing, employ the services of a pro-
fessional negotiator or mediator, or return to the Legislature for guidance.

Adopting these recommendations should shorten the informal process,
broaden public input in the early stages of rulemaking, and make rules more
responsive to the Legislature.






Introduction

rules that specify, implement, enforce, or enlarge upon particular stat-

utes. Also, many state agencies’ enabling legislation gives them broad
rulemaking authority which they may use at their discretion. Once adopted,
rules have the force and effect of law. Minnesota’s Administrative Procedure
Act (APA) govems the formal rulemaking process. It is intended to protect
the public from abuse of power by establishing minimum due process require-
ments and specifying procedures that state agencies must follow in adopting
rules. - :

The Legislature directs executive branch agencies to develop formal

The Legislature has changed the Administrative Procedure Act a number of
times since it first enacted procedural rulemaking requirements in 1945. The
APA was substantially revised in 1975 in response to concerns that the exist-
ing law did not guarantee sufficient due process or provide enough checks
against agency abuse. In 1980, the formal APA requirements were changed to
allow agencies to adopt some rules without having a public hearing. These
and other changes over the years reflect efforts to balance the APA goals of
public participation and agency accountability, and the general concern for
government efficiency.

Since agencies are supposed to carry out legislative policy when they adopt
rules, legislators are justifiably interested in how well the APA is working,
whether agencies follow APA procedures, whether the rules they adopt are -
consistent with legislative intent, and whether the APA has achieved the goal
of encouraging public participation in rulemaking. In addition, many agency
personnel have complained that rulemaking has become too cumbersome,
costly, and time-consuming. Some citizens have complained that rulemaking
has become so complicated, legalistic, and technical that the general public is
ill-prepared to participate.

In light of these concems, the Legislative Audit Commission directed us to
study administrative rulemaking in Minnesota. We addressed the following
questions:

e How many rules are adopted each year and which state agencies
adopt them? What is the source of most rules?
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o How long does it take agencies to adopt rules? How much does it
cost? Why do some rules take longer to adopt than others? What
problems do state agencies have with rulemaking requirements?

e Does the general public participate meaningfully in rulemaking? Are
all interested parties notified of proposed rules? How does the public
perceive agency rulemaking?

e Do current mechanisms for rules review ensure that agencies comply
with the APA? Do they provide for adequate public accountability
for agency rules?

e Can the APA be improved to make rulemaking more efficient while
ensuring that the process is open and accessible to the public?

In answering these questions, we analyzed all of the rules reviewed by the At-
torney General’s Office and Office of Administrative Hearings in fiscal years
1991 and 1992; conducted extensive interviews with agency staff for a sample
of 54 of those rules; analyzed 341 responses to a questionnaire sent to indi-
viduals on agency mailing lists related to those rules; reviewed and analyzed
data from the Revisor of Statutes, the Legislative Commission to Review Ad-
ministrative Rules, the State Register, and other sources; analyzed legislation
and court decisions affecting rulemaking; and interviewed staff from the Of--
fice of Administrative Hearings, Attorney General’s Office, the Legislature,
numerous state agencies, other states, trade associations, lobbyists, interest
groups, and other members of the public.

Chapter 1 describes the requirements of the APA and how they have changed
over time, describes rulemaking activity over the past decade, and presents
our criteria for evaluating Minnesota’s APA. Chapter 2 views rulemaking
from the agency’s perspective. We discuss how long it takes to adopt rules,
some of the reasons for delays, the costs of adopting rules, and the problems
that agency staff have with rulemaking requirements. Chapter 3 examines
how the public views rulemaking and how effective the APA has been in pro-
viding meaningful public input into the rulemaking process. Chapter 4 ana-
lyzes the adequacy of the APA’s procedures for oversight and review of rules
to determine if they provide for sufficient public accountability. Chapter 5
contains our conclusions and recommendations.
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CHAPTER 1

tive Procedure Act and rulemaking trends in Minnesota. We also lay a
foundation for our evaluation of the adequacy of Minnesota’s rulemaking
process. We ask:

In this chapter, we describe the rulemaking provisions of the Administra-

e What are the major features of Minnesota’s Administrative
Procedure Act (APA) and how has it changed over time?

‘e How many administrative rules are adopted each year and what are
their sources? How many rules are new, versus revisions or
amendments to existing rules?

e What is the basis for assessing the adequacy of Minnesota’s
rulemaking process? o ' '

Our analysis is based primarily on a historical review of legislation affecting
rulemaking, published summaries of rulemaking activities, interviews with

'legislative and executive agency staff, and an analysis of rulemaking reviews
conducted by the Attorney General’s Office and Office of Administrative
Hearings in fiscal years 1991 and 1992. .

We found that state agencies in Minnesota adopt or amend about 125 rules
each year, and that most of them are the result of legislative actions that create
new programs or make changes to existing ones. Minnesota’s APA provides a
process for notifying the public about proposed rules and obtaining its input,
as well as a procedure for ensuring that rules are legal and reasonable. While
the Legislature has strengthened the APA’s procedural and review require-
ments over time, it has also provided alternative mechanisms to ease the ad-
ministrative burden that rulemaking imposes on agencies.

LEGAL BASIS FOR ADMINISTRATIVE
RULEMAKING

Legislatures often authorize executive branch agencies to adopt rules that spec-
ify, implement, or enforce particular statutes. Statutes typically provide the
framework for implementing and administering programs, but agency
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expertise is often needed to translate legislation into a specific set of require-
ments and regulations that citizens or organizations must follow. Although
agencies may and do implement legislative policies by making decisions on a
case-by-case basis, they also often find it necessary to establish rules that ap-
ply generally to a program. Rules increase the likelihood that agency person-
nel will act consistently and, therefore, that citizens will be treated equally.

Federal and state constitutions provide for a separation of powers among legis-
lative, executive, and judicial branches of government. Legislatures establish
programs and policies, executive agencies carry them out, and the courts re-
solve ambiguities and settle disputes. In this context, agency rules are viewed
as executive actions by state agencies that implement laws and programs en-
acted by legislatures. The separation of powers doctrine, however, suggests
that agencies may use rules to interpret and administer legislative programs
but not to create new.programs or establish new policies. Thus, rules must be
authorized by legislatures and must be consistent with legislative intent. Con-
versely, legislatures are limited in the extent to which they can intervene in the
rulemaking process.

Most states have adopted an administrative procedure act that sets forth spe-
cific requirements that state agencies must follow when they adopt rules. An
administrative procedure act is intended to provide uniform procedures for the -
rulemaking process. In addition, it provides individuals and groups affected

by state programs with opportunities for input into rulemaking and standards
or safeguards that prevent agencies from adopting unreasonable and capri-
cious rules.

Figure 1.1 lists the purposes of Minnesota’s Administrative Procedure Act
(APA). The act ensures that agencies follow a uniform process in adopting,
amending, or repealing rules and that agencies include public input in the rule-
making process. Rules adopted according to APA procedures have the force
and effect of law.? However, the law also recognizes that agencies should bal-
ance the APA’s emphasis on public input and procedural due process with the
need for efficient, economical, and effective government administration.> The
act also establishes procedures for contested cases, which are "proceedings be-
fore an agency in which the legal rights, duties, or privileges of specific par-
ties are required by law or constitutional right to be determined by an agency
aftera hcaring."4 This report deals only with the rulemaking provisions of the
Administrative Procedure Act.

1 See Arthur E. Bonfield, "Administrative Procedure Acts in an Age of Comparative Scarcity," Jowa Law Re-
view (1990), 847.

2 Minn. Stat. §14.38.
3 Minn. Stat. §14.001.
4 Minn. Stat. §14.02, subd. 3.
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Minnesota first
adopted
rulemaking
procedures in
1945 and
incorporated
them into an
Administrative
Procedure Act
in 1957.

Figure 1.1: Purposes of the Administrative
Procedure Act

o Provide oversight for administrative agencies;

* Increase state agencies’ accountability to the public;

e Ensure minimum, uniform procedures for all agencies;
e Increase access to govemment information;

+ Increase public participation in the formulation of rules;

» Increase fairness of agencies as they conduct contested case
proceedings; and

+ Simplify judicial review and increase its ease and availability.

Source: Minn. Stat. §14.001.

HISTORY OF ADMINISTRATIVE

RULEMAKING

Administrative rules became prominent during the 1930s, as federal and state
governments created new programs and expanded their regulatory roles in an
effort to deal with the Depression. As rules were developed that determined
program eligibility and compliance with regulations, legislators recognized
that mechanisms were needed to ensure that agencies acted openly and reason-
ably, and that the rules they adopted were fair and responsive to public needs
and legislative intent.

The first state administrative procedure act was enacted in North Dakota in
1941; the federal Administrative Procedure Act was enacted in 1946. Most
states adopted their own acts between the mid-1940s and the 1970s.  The ma-

_ jority of states base their acts on the Model State Administrative Procedure

Act, first adopted by the National Conference of Commissioners on Uniform
State Laws in 1946, and subsequently revised in 1961 and 1981.°

The Minnesota Legislature first adopted rulemaking procedures in 1945 and
incorporated them into an Administrative Procedure Act in 1957. The act has
been changed several times since then. Most of these changes represent ef-
forts to balance the requirements of due process and the goal of maximizing
public participation against the need to hold down costs and operate effi-
ciently. Figure 1.2 shows the major changes to the APA since 1945.

5  Arthur E. Bonfield, State Administrative Rulemaking (Boston: Little Brown, 1986), 16-18.
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Figure 1.2: Major Changes to Rulemaking Provisions of Minnesota’s
Administrative Procedure Act

Prior to Unless expressly forbidden by law, agency heads could adopt rules and regulations consis-
1945 tent with the law.
1945 First procedural requirements for rulemaking are adopted, which require agencies to hold

public hearings on all proposed rules and provided for review by the Attorney General's Of-
fice. (Minn. Laws (1945), Ch. 452.)

1957 Rulemaking requirements are recodified into a comprehensive Administrative Procedure
Act that also includes judicial review of agencies’ contested case procedures. (Minn. Laws
(1957), Ch. 806.)

1970 Attomey General's Office adopts procedural rules governing rulemaking that include a re-
quirement that agencies provide wiitten justifications for their rules.

1974 State Registeris created. Agendcies are required to publish rulemaking notices and the text
of adopted rules in it. The Legislative Commission to Review Administrative Rules is for-
mally created. (Minn. Laws (1974), Ch. 344, 355.)

1975 Administrative Procedure Act is amended to: 1) expand the definition of a rule; 2) create an
: independent Office: of Hearing Examiners (now Office of Administrative Hearings) to hold
hearings on proposed rules and contested cases; 3) require Attorney General approval on
. the form and legality of proposed rules; 4) require agencies to justify new rules with a "state-
" ment of need and reasonableness”; and 5) require agencies to publish the entire text of pro-
posed rules and, when applicable, a "notice of intent to solicit outside opinion,” in the State
Register. (Minn. Laws (1975), Ch. 380.)

1976 State agencies are required to notify local agencies if adoption of a proposed rule is likely to
' cost local govemments more than $100,000 per year. (Minn. Laws (1976), Ch. 138.)
1977 Duration of emergency. rules is extended; requirements for adopting them are set forth.
(Minn. Laws (1977), Ch. 443))
1980 Two separate rulemaking tracks are created. Agencies are no longer required to hold a-

hearing on rules unless seven or more people (now 25) request one. Rules without a hear-
ing are reviewed by the Attorney General's Office. Rules requiring a hearing are reviewed
by both an administrative law judge and the Attomey General’s Office. Also, Revisor of Stat-
utes is required to publish rules and agencies must obtain Revisor's approval of rule's form.
(Minn. Laws (1980), Ch. 615.)

1981 Exempt agencies and rules are granted the same legal standing as other rules, provided
they are filed with the Secretary of State. Agencies may not adopt a rule substantially differ-
ent from the one proposed without issuing a new notice of intent. (Minn. Laws (1981), Ch.
253)

1983 Agencies are required to consider the impact of proposed rules on small business. Agen-
cies are also required to inform the Legistative Commission to Review Administrative Rules
if they fail to propose rules within 180 days of a legislative requirement to do so or fail to
adopt a rule within 180 days of the end of the comment period or the administrative law
judge’s report. (Minn. Laws, (1983), Ch. 188, 210.)

1984 The Attomey General’s role in approving rules adopted after a public hearing is eliminated,
and the number of signatures necessary to require a public hearing is increased from seven
to 25. (Minn. Laws (1984), Ch. 640.)

1992 Both the Office of Administrative Hearings and the Attomey General’s Office are permitted
to approve rules if procedural errors in rulemaking are found to be "harmless.” Agencies
are allowed to publish a single notice (dual notice) of intent to adopt a rule with or without a
hearing. (Minn. Laws (1992), Ch. 494 )
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In 1980, the
Legislature
created a
separate

process for
adopting
noncontroversial
rules without a
hearing.

The 1975 amendments expanded the definition of a "rule," created an inde-
pendent office of hearing examiners, increased public notification require-
ments, and mandated that agencies prepare a written justification of the "need
and reasonableness" of proposed rules. Prior to 1975, agencies conducted
their own hearings and were not required (except by the courts) to justify their
final decisions.

In response to agency complaints that the 1975 changes were an undue burden
because public hearings were required for all rules, a separate process for non-
controversial rules was created in 1980.% The three rulemaking processes es-
tablished in 1980 -- rules with a hearing, rules without a hearing, and
emergency rules — remain in effect today. In 1984, the Legislature eliminated
the Attomey General’s role in reviewing rules adopted after a hearing. It also
increased the number of signatures necessary to require a public hearing from
7 to 25. For rules adopted without a hearing, it expanded the Attomey Gen-
eral’s review to include a determination of whether the record demonstrates a
rational basis for the need and reasonableness of the rule.

The history of the APA reflects the Legislature’s desire to make the rulemak-
ing process accountable to the public without making it so cumbersome as to
impede agencies from efficiently carrying out their responsibilities. For exam-
ple, the public has been protected from agencies substantially changing the
substance of proposed rules during the process and a role has been created for
independent administrative law judges to review proposed rules. Also, the

‘Legislative Commission to Review Administrative Rules was created and

given authority to oversee agency rulemaking activities. On the other hand,
the Legislature has provided agencies with alternative mechanisms to avoid
the stringent requirements of the APA, including exempting agencies and pro-
grams from APA rulemaking requirements and providing mechanisms for
adopting rules without a hearing.

CURRENT ADMINISTRATIVE
PROCEDURE ACT REQUIREMENTS

Figure 1.3 lists the major rulemaking provisions of the Administrative Proce-
dure Act (APA). We have divided them into four categories: definition of a
rule, public notice and input, rule justification, and oversight and review.

6 A survey conducted jointly by Senate Counsel and House Research revealed that it took longer to draft rules
after the 1975 changes than before and that many state agencies believed the changes increased the cost of adopt-
ing rules. See Report from Tom Triplett, Senate Counsel, and James Nobles, Legislative Analyst, House of Rep-
resentatives (January, 1977). Subsequently, a task force created by the House and Senate Government Opera-
tions Committees issued a report in February 1979 recommending many of the changes adopted in 1980.
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Figure 1.3: Key Rulemaking Provisions of the Administrative
Procedure Act

Definition:

« Rules include all agency statements of general applicability and future effect.

e Rules include amendments to and repeals of existing rules.

e Some agencies and many specific programs are exempt from normal rulemaking requirements.
Public Notice and Input:

e Any interested person may petition an agency to adopt, amend, or repeal a rule.

« Notice to Solicit Outside Opinion required if agency seeks outside advice.

30-day public comment period required after Notice of Intent.to Adopt Rules appears in State
Register.

Public hearing required if requested by 25 or more people.

Public hearing conducted by independent Office of Administrative Hearings.
Rule Justification:
« Statement of Need and Reasonableness must accompany all proposed permanent rules.

« Other special requirements include considering impact on small business, local government,
agricultural land, and fees.

Oversight and Review:

« Office of Administrative Hearings reviews proposed rules with a hearing.

Attorney General's Office reviews rules proposed without a hearing and emergency rules.

Rules reviewed for:
- Statutory authority,
- Adherence to procedural requirements,
- Substantial change, and
- Need and reasonableness.

Rule form must be approved by Revisor of Statutes.

Legislative Commission to Review Administrative Rules may hold hearings and delay implementation
of rules.

« Parties may seek judicial review of rules.

Source: Minn. Stat., Ch. 14.
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A rule is an
agency
statement of
general
applicability
and future
effect.

Definition of a Rule

In Minnesota, a rule is defined as "every agency statement of general applica-
bility and future effect, including amendments, suspensions, and repeals of
rules, adopted to make specific the law enforced or admmlstered by that
agency or to govern its organization or procedure By defining rules as state-
ments of "general applicability," Minnesota excludes specific rulings in indi-
vidual cases from rulemaking requirements. On the other hand, every change
to a rule, no matter how minor, must be made according to APA procedures.

As shown in Figure 1 4 Minnesota’s APA exempts several agencies from rule-
making requ1rements In addition, when the Legislature enacts specific pro-
grams, it sometimes exempts them from APA procedural requirements.
According to the Revisor of Statutes, the Legislature exempted 123 programs
from rulemaking between 1985 and 1992.

Public Notice and Input

In Minnesota, any individual may petition an agency to adopt, amend, sus-
pend or repeal a rule. The APA does not require agencies to grant this type of
request, but they must issue a specific and detailed reply in writing within 60
days as to their planned disposition of the request

Minnesota’s APA provides for three types of formal rulemaking proceedings:
rules adopted without a hearing, rules adopted with a hearing, and emergency
rules. The three proceedings have different notice and public participation re-
quirements. The major steps associated with these alternative processes are
depicted in Figure 1.5.

Minnesota’s APA allows agencies to informally seek public input into pro-
posed rules before formally proposing them and submitting them for formal
public comment. However, if an agency does consult with any external par-
ties, it must publish a notice in the State Register that it is seeking outside ad-
vice (Notice of Intent to Solicit Outside Opinion), so that all interested parties
may comment.! Agenmes published such a notice in 62 percent of the rules
reviewed in 1991 and 1992.

7 Minn. Stat. §14.02, subd. 4.

8 The agencies in Figure 1.4 are specifically exempted in Chapter 14 from the requirements of the APA or
from the definition of a "rule.” A complete list of all agencies with programs exempted from rulemaking require-
ments is presented in Figure 4.3 in Chapter 4.

9 Both the House of Representatives and the Senate have rules requiring their Governmental Operations Com-
mittees to review bills exempting agencies from rulemaking. See House of Representatives Rule S.10 and Sen-
ate Rule 35.

10 Minn. Stat. §14.09.
11 Minn. Stat. §14.10.
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Figure 1.4: Agencies Exempted by the
Administrative Procedure Act from Rulemaking
Requirements

Exempt from all aspects of the APA:

e legislative or judicial branch agencies;

e Powers exercised by the Governor during an emergency.

The Department of Military Affairs;

The Comprehensive Health Association;

The tax court; and

The regents of the University of Minnesota;
Exempt from APA rulemaking procedures:
e Rules concerning only the internal management of an agency;

e Department of Corrections rules relating to the placement and
supervision of inmates serving a supervised release term, the internal
management of institutions, and inmates in institutions;

e Rules relating to highway weight limitations;
e Opinions of the Attorney General;

e The systems architecture and long-range plan of the state education
management information system;

e The data element dictionary and the annual data acquisition calendar of
the Department of Education;

e Occupational safety and health standards; and,

« Revenue notices and tax information bulletins of the Department of
Revenue.

Source: Minn. Stat. §14.03, subds. 1 and 3.

Minnesota’s APA requires agencies to mail a Notice of Intent to Adopt a Rule

Interested to interested parties (those who registered with the agency to receive such no-
parties must be tices) and publish the notice in the State Register. The public has 30 days to
notified that comment on the proposed rules. The agency may propose to adopt the rule

without a hearing, but if 25 or more people request a public hearing during the

rules are bein . .
we being 30-day comment period, a hearing must be held.!?

proposed.

12 Minn. Stat. §14.22. To save time, agencies often simultaneously publish a Notice of Intent to Adopt a Rule
Without a Hearing and a Notice of Hearing if 25 or More Request a Hearing. This "dual notice” allows agencies
to proceed immediately to hearing if one is necessary without starting the notification process over. The 1992
Legislature formally approved this strategy by codifying it into law. (Minn. Laws (1992) Ch. 494, sect. 9.)
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We found that:

e Eighty-one percent of Minnesota’s rules (including emergency rules)
reviewed in fiscal years 1991 and 1992 were adopted without a
hearing.

These are instances where the rule was not controversial (such as minor
amendments to an existing rule), or where the controversies were worked out
and interested parties reached agreement about the proposed rule. It is also
possible that those who disagreed did not hear about the proposed rule in time
to gather signatures and request a hearing. If a hearing is not requested, the
agency has 180 days from the end of the comment period to adopt the rule or
it is automatically withdrawn.13

A hearing was held in about 19 percent of the 1991 and 1992 rule proceed-
ings, either because the agency expected controversy and proceeded directly
to a hearing, or because 25 or more people requested a hearing. When a hear-
ing is held, a Notice of Hearing must be mailed to interested parties and pub-
lished in the State Register at least 30 days before the hearing. Hearings are
conducted by an administrative law judge from the state’s Office of Adminis-
trative Hearings, an independent agency not affiliated with the agency propos-
ing the rule.* Administrative law judges are classified state employees
appointed by the Chief Administrative Law Judge, who is appointed by the
Govemor and confirmed by the Senate for a six-year term.!> There are cur-
rently 1%1 administrative law judges presiding over rule hearings and contested
cases.

The Legislature may authorize or require agencies to. adopt emelgency_rules.”
These rules follow the same procedure as rules adopted without a hearing, ex-
cept that a statement of need and reasonableness is not required, the public
comment period is only 25 days, the public cannot require the agency to hold
a hearing, and the time allowed for review is expedited. Emergency rules re-
main in effect for up to six months, but the agency may extend them for an-
other six months by notifying the interested parties and publishing the
extension in the Stare Regist‘er.18 Five percent of the rules reviewed in fiscal
years 1991 and 1992 were emergency rules.

13 Minn. Stat. §14.26.

14 Minn. Stat. §14.14, subds, 1a, 2, and 2a.

15 Minn. Stat. §14.48.

16 ‘The office also includes "compensation judges” who preside over contested workers® compensation cases.

17 Agencies may also adopt emergency rules when directed by statute, federal law, or court order to adopt a
rule in a manner that does not allow for compliance with normal rulemaking procedures. (Minn Star. §14.29.)
Both the House of Representatives and the Senate have rules requiring their Governmental Operations Commit-
tees to review bills granting emergency rulemaking authority. See House of Representatives Rule 5.10 and Sen-
ate Rule 35.

18 Minn. Stat. §14.35.
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Rule Justification

Before a permanent rule can be adopted, the agency must prepare a statement
of need and reasonableness that justifies the proposed rules. The statement
must be made available to the public and a copy sent to the Legislative Com-
mission to Review Administrative Rules.!® In addition, there are several spe-
cial rulemaking requirements that agencies must satisfy. These requirements
are listed in Figure 1.6. The statement of need and reasonableness must con-
tain a discussion of the impact of the proposed rules on small business and a
consideration of methods to reduce any adverse effects.2? Similar statements
are needed if the rule could have an adverse impact on agricultural land or if
implementing the rule would cost local governments over $100,000. 21 The
agency must also notify the chairs of the House Ways and Means Committee
and the Senate Finance Committee and obtain approval from the Commis-
sioner of Finance if the proposed rule establishes or modifies a fee 22

Figure 1.6: Additional Rulemaking Requirements

= Prepare a statement of the impact of the proposed rules on small
business and the methods considered to reduce the impact.

e Prepare a statement discussing any adverse impact the proposed rule
might have on agricultural land and notify the Commlssmner of
Agriculture.

= Prepare a statement estimating the costs to local government of
implementing the rule if those costs will exceed $100,000.

= Notify the chairs of the House Ways and Means Committee and the
Senate Finance Committee and obtain approval from the Commissioner
of Finance if the proposed rule establishes or modifies a fee.

e Inform the Governor, the Legislative Commission to Review
Administrative Rules, and other appropriate legislative committees if the
agency fails to publish a Notice of Intent to Adopt a rule within 180 days
of the passage of a law directing them to do so.

= Obtain the approval of the Revisor of Statutes that the rule is in the
proper form.

Source: Minn. Stat., Ch. 14,

Agencies must also inform the Govemor, the Legislative Commission to Re-
view Administrative Rules, and other appropriate legislative committees if
they fail to adopt a rule within 180 days of the passage of a law directing them

19 Minn. Stat. §14.131.

20 Minn. Stat. §14.115.

21 Minn. Stat. §14.11.

22 Minn. Stat. §§14.1311, 14.235, 14.305, and 16A.128, subds. 1 and 2a.
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to do so. The notice must include the reasons why the agency failed to meet
the deadline.?3 Finally, no rule can be proposed or adopted unless the Revisor
of Statutes approves its form 24

Review of Proposed Rules

Minnesota has two different review processes, depending on whether or not a
hearing is held. If a hearing is held, the administrative law judge who presides
over the hearing issues a written report, normally within 30 days after the
close of the hearing record.2’> The administrative law judge’s review is based
on four main criteria: 1) Does the agency have the authority to adopt the rule?
2) Did the agency follow the procedural requirements of the APA in terms of
issuing proper notice, allowing public comment, and filing required docu-
ments? 3) Is the rule that the agency proposes to adopt "substantially
changed" from the proposed rule published in the State Register? and 4) Has
the agency demonstrated that the rule is needed and reasonable?

If the administrative law judge finds that the procedural requirements were not
met or that the rule was substantially changed (and the Chief Administrative
Law Judge concurs), the agency must correct the deficiencies or the rule can-
not be adopted.26 If the administrative law judge finds that the agency did not
establish the need and reasonableness of the proposed rule, and if the agency
does not wish to follow the actions suggested by the Chief Administrative
Law Judge to correct that defect, the agency can still adopt the rule but it must
first submit the proposed rule to the Legislative Commission to Review Ad-
ministrative Rules for non-binding advice and comment.®’

For rules adopted without a hearing, the agency must submit the. proposed rule
to the Attorney General’s Office, which has 14 days to approve or reject the
rule (10 days for emergency rules). Three attorneys in the office’s Public Fi-
nance Division are currently assigned part-time to the rule review function.
These attorneys also represent state agencies involved in rulemaking, but the
office does not assign the same attorneys to review rules that they helped draft.

The Attorney General’s Office reviews the rule’s legality and form, including
the issue of substantial change, the agency’s authority to adopt the rule, and
whether the record demonstrates a rational basis for the need and reasonable-
ness of the proposed rule. If the rule is disapproved, the Attorney General
must state the reasons in writing and make recommendations to overcome the
deficiencies. The rules cannot be filed until the deficiencies are overcome 28

23 Minn. Stat. §14.19.

24 Minn. Stat. §§14.20, 14.28, and 14.36.

25 Minn. Stat. §§14.15, subd. 2, and 14.50.

26 Minn. Stat. §§14.15, subd. 3 and 14.16, subd. 2.
27 Minn. Stat. §14.15, subd. 4.

28 Minn. Stat. §14.26. In contrast to rules with a hearing, if the Attorney General finds that a rule is not needed
and reasonable, the agency does not have the option to proceed afier submitting the issue to the Legislative Com-
mission to Review Administrative Rules.
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Effective Date

If the administrative law judge or the Attomey General finds no defects, or if
the agency corrects the defects in their review, the agency must obtain the Re-
visor’s approval, file two copies with the Secretary of State, and publish a No-
tice of Adoption in the State Register:29 A rule is effective five days after
publication in the State Register unless a later date is specified in law or the
rule itself 3° Emergency rules are effective five days after approval by the At-
tom;:ly General and must be published in the State Register as soon as practica-
ble.

Rules adopted by agencies specifically exempted from APA rulemaking re-
quirements by Minn. Stat. §14.03, subds. 1 and 3 (see Figure 1.4) have the
force and effect of law if the Revisor approves their form and the rule is filed
with the Secretary of State and published in the State Register.3? All other
rules exempted from the rulemaking provisions of the APA that do not follow
the above procedure still have the force and effect of law if a notice of‘the
rule’s adoption is published in the State Register and filed with the Secretary
of State and the Legislative Commission to Review Administrative Rules.
The notice must contain a copy of the rule or a description of its nature and ef-
fect and a citation to the statutory authority for the exemption.33

Other Review Mechanisms

Individuals may seek a declaratory judgment from the Court of Appeals to in-
validate a rule if it appears that the rule threatens to impair their legal rights or
privileges."’4 Altematively, individuals may challenge agency actions that im-
plement a rule on the basis that the underlying rule is invalid.

In addition to judicial review, the Legislative Commission to Review Adminis-
trative Rules, made up of five senators appointed by the Committee on Com-
mittees and five representatives appointed by the Speaker of the House, may
hold public hearings to investigate complaints about rules. (If the complaints
are about rules adopted without a hearing, the commission may request that
the Office of Administrative Hearings hold one and prepare a report for the
commission summarizing the testimony.) Based on the public hearing, the
commission may suspend the rule and propose a bill at the next legislative ses-
sion to repeal the rule. If the Legislature or the agency does not repeal the sus-
pended rule, it becomes effective upon adjournment of the session. In
practice, the commission has only suspended three rules since its creation in

29 Minn. Stat. §14.16, subds. 1, 3. For rules adopted without a hearing, the Attorney General files the two cop-
ies with the Secretary of State.

30 Minn. Stat. §14.18, subd. 1.
31 Minn. Stat. §§14.33, 14.34.
32 Minn. Stat. §14.38, subd. 7.
33 Minn. Stat. §3.846.
34 Minn. Stat. §14.44,



16

Between 1981
and 1992, state
agencies have
adopted an
average of 126
rules per year.

OVERVIEW OF RULEMAKING

1974. The commission is also authorized to periodically review statutory ex-
emptions to rulemaking and to make recommendations that promote adequate
and proper rules and public understanding of rules. The commission may
cpmggl an agency to hold a public hearing on a commission recommenda-
tion.

RULEMAKING TRENDS

There are about as many rules as there are statutes. As of 1991, there were 10
volumes of rules compiled and published by the Revisor of Statutes. These
volumes divide the rules into 93 agencies and 502 chapters. Figure 1.7 shows
the number of rules, including amendments and revisions, adopted each year
since 1981. The figure shows that:

e The number of rules adopted annually since 1981 has increased
slightly.

Figure 1.7: Rules Adopted, FY 1981-92

. Number of Rules
200

81 82 83 84 85 86 87 88 89 90 91 92
Year

Saurce: State Register, Revisor of Statutes.

Between fiscal years 1981 and 1992, there have been an average of 126 rules
adopted per year. Although there have been year-to-year fluctuations, the gen-
eral trend has been slightly upward through fiscal year 1991. In fiscal year
1992, however, there were only 122 rules adopted, down from 163 in fiscal

35 Minn. Star. §§3.841, 3.842, 3.843.
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year 1991. According to the Revisor of Statutes, agencies adopted 69 rules
during the first half of fiscal year 1993 (an annual rate of 138 rules).36

As the Legislature enacts new programs, agencies not only have to adopt rules
to implement those programs, but they have to amend existing rules to reflect
legislative changes to existing programs as well as technological, economic,
social, and other changes. As shown in Figure 1.8, of the 262 rulemaking ac-
tions in fiscal years 1991 and 1992, 82 (31 percent) were proposed new rules,
175 (67 percent) were amendments to existing rules, and five (two percent)
were repeals of existing rules.

Figure 1.8: Types of Rulemaking Actions,
FY 1991-92

Repeals
Amendments

Source: OLA analysls of Attorney General and Office of Administrative Hearings
records.

We found that:

e The 1980 changes to the APA were successful in reducing the number
of rule hearings.

Figure 1.9 shows that the number of formal rule hearings declined dramati-
cally after fiscal year 1980. In fiscal year 1978, there were 92 rule hearings,

in 1980, there were 69 rule hearings, and since 1981, the Office of Administra-
tive Hearings has held an average of 22 rule hearings per year.

36 These figures are influenced by the way agencies choose to group proposed rules. For example, an agency
could propose to amend three sections of one chapter of existing rules in a single rule proceeding, or it could pro-
pose three separate rule changes.
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Figure 1.9: Rule Hearings, FY 1978-92
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Source: Office of Administrative Hearings.

Figure 1.10: Types of Rulemaking Proceedings,
Rules With

FY 1991-92

et .

Emergency
Rules

Source: OLA analysis of rules reviewed by the Attorney General's Office and the Office
of Administrative Hearings.
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The preference to adopt rules without a hearing is also apparent from Figure
1.10, which shows that only 19 percent of the rulemaking proceedings in
fiscal years 1991 and 1992 had hearings before an administrative law judge,
while 76 percent were reviewed by the Attorney General without a hearing.
Generally, emergency rules must be specifically authorized by the Legislature
and they comprised only five percent of the rules reviewed in fiscal years
1991 and 1992.

Most rules are enacted in response to legislative mandates or requirements.
These come in the form of statutes that establish new programs and require
(the agency "shall" or "must") or permit (the agency "may") agencies to adopt
rules to implement and administer the program. Figure 1.11 shows that:

e The number of rulemaking authorizations has increased since the
1985-86 legislative session and more are mandatory than permissive.

Figure 1.11: Number of Legislative Rulemaking
Grants, FY 1985-92

200

1985-86 1987-88 1989-90 1991-92

B Mandatory 4 Permissive

Source: Revisor of Statutes.

About 10 percent of the rulemaking actions in fiscal years 1991 and 1992
were prompted by changes in federal programs that required commensurate
changes in state rules to remain in compliance and retain eligibilty for federal
funds. These rules can generate controversy, however, when agencies propose
rules that go beyond federal requirements.

Some agencies have been given general rulemaking authority which in princi-
ple gives them discretion over when to make rules. A 1991 survey of state
agencies undertaken by the Legislative Commission to Review Administrative
Rules and a subsequent review of statutory rulemaking authority found that,
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depending on the definition of "general," about 50 agencies have general rule-
making authority.37 However, many of these were occupational licensing and
other boards with limited responsibilities. Excluding occupational licensing
boards, which we categorized separately, we found that agencies relied on
their general rulemaking authority for 19 percent of the rules proposed in fis-
cal years 1991 and 199238

During fiscal years 1991 and 1992, a total of 56 agencies developed 262 rules
that went through the formal APA process.39 Some agencies adopt more rules
than others. Figure 1.12 divides the 262 rules into six agency types. Health
and human service agencies proposed almost one-third of the rules and agri-
culture and environment agencies proposed about one-fifth. Business and la-
bor agencies proposed 18 percent of the rules, and occupational boards
another 13 percent. Education and state administrative agencies (including
constitutional offices) together accounted for the remaining 16 percent.

Figure 1.12: Rules Reviewed by Agency Type,
FY 1991-92

Educatidn

Health &
Human

. Services
Business

& Labor

State

Administration
Agriculture,

Environment, &
Natural
Resources

Occupational
Boards

Note: n=262 rules.

Source: OLA analysis of rules reviewed by the Attorney General's office and the Office
of Administrative Hearings.

37 Legislative Commission to Review Administrative Rules, General Rulemaking Authority Delegated to State
Agencies (January 1991).

38 Agencies which relied on general rulemaking authority included the Department of Agriculture, Department
of Commerce, Higher Education Coordinating Board, Housing Finance Agency, Department of Jobs and Train-
ing, Department of Labor and Industry, Pollution Control Agency, Department of Public Safety, Public Utilities
Commission, Department of Revenue, Department of Veterans Affairs, and Office of Waste Management.

Some of these agencies also had specific authority for some of their rules.

39 A complete listing of the agencies is provided in Figure 2.2 in Chapter 2.
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We found that:

e Three agencies, the Pollution Control Agency (30 rules), the
Department of Human Services (30 rules), and the Department of
Health (27 rules), wrote substantially more rules than others.

These agencies accounted for one-third of all the proposed rules and almost
half of the rules that had a public hearing. They were also more likely than
other agencies to adopt rules prompted by federal changes.

CRITERIA FOR EVALUATING
RULEMAKING PROCEDURES

In the remainder of this report, we evaluate Minnesota’s rulemaking proce-
dures. We were guided in our conclusions and recommendations by the evalu-
ation criteria listed below. These criteria form the basis for the "Model State
Administrative Procedure Act" (Model APA) adopted by the National Confer-
ence of Commissioners on Uniform State Laws. At least 28 states (but not
Minnesota) have based their rulemaking statutes on the Model APA. In 1981
revisions were made to the Model APA following a two-year study by the Na-
tional Conference of Commissioners that examined the practice of state admin-
istrative rulemaking over the years. Arthur Bonfield, one of the foremost
experts on state administrative rules, calls the Model Act’s rulemaking and
rule review provisions "superior to any statute now. in effect or previously sug-
gested as a model."% Therefore, it is reasonable to compare Minnesota’s rule-
making procedures to both the Model APA and its underlying standards.

In this report, we evaluate Minnesota’s APA on the basis of the following six
criteria:

1. Rulemaking should be lawful.

This standard relates to the need for rulemaking to follow uniform procedures
prescribed in statute. Agencies should maintain rulemaking records to verify
that they complied with rulemaking statutes. Proposed agency rules should be
reviewed to ensure that they are legally authorized and that appropriate admin-
istrative procedures were followed.

2. Agency rules should reflect the policies established by the Legislature.

Proposed rules should be reviewed to ensure that they are consistent with leg-
islative intent. Existing rules should be reviewed and revised periodically to

40 Bonfield, State Administrative Rulemaking, 16. For a critique of the Model APA, see Carl A. Auerbach,
"Bonfield on State Administrative Rulemaking: A Critique," Minnesota Law Review (1987), 71:543-587. Al-
though Auerbach criticizes some of the Model APA’s provisions, he concedes that it is far superior to existing
state administrative procedure acts.
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ensure that they remain consistent with changes in public opinion and tech-
nologies. There should be a mechanism whereby the public can petition agen-
cies to adopt, amend, or repeal a rule, and where the rules unacceptable to the
general public and its elected representatives can be repealed.

3. Public participation should be encouraged.
There should be meaningful public input into agency rules. Persons affected
by a proposed rule should receive timely notice before a rule is adopted and
should be given the opportunity to be heard. The public should have suffi-
cient opportunity to submit written comments and, in some circumstances, to
demand oral proceedings.

4. Agency rules should be technically sound.

While no administrative procedure act can ensure this, procedural require-

- ments can ensure that agencies solicit and incorporate advice on proposed

rules and that they demonstrate that they give full consideration to the informa-
tion and comments they receive before adopting a rule. Ultimately, agencies
should be able to justify why the rules they adopt are needed and reasonable.

5. The rulemaking process should be flexible.

An administrative procedure act should provide a reasonable balance between
the need for uniform rulemaking procedures and the need for flexibility. An
administrative procedure act should protect the public from an agency’s exces-
sive use of discretion and abuse of power without binding the agency with a
mass of minor details. It should provide sufficient flexibility to accommodate
agencies with diverse missions, powers, structures, and finances, and provide
alternatives for adopting rules under different circumstances.

6. The public should be generally satisfied with the rulemaking process.

Administrative procedures exist to ensure high quality rules and a responsible
rulemaking process that encourages public participation. In judging Minne-
sota’s rulemaking procedures according to these standards, we have looked
both at the formal process set forth in statute and the actual experiences of
state agencies and interested citizens who have participated in the rulemaking
process. If existing procedures are achieving those purposes, participants in
the rulemaking process, both interested members of the public and agency
staff, should feel that the process is equitable and fair. Therefore, systemati-
cally obtaining their opinions is a valid measure of the adequacy of current
procedures.
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ture or as a consequence of their responsibility to administer state pro-

grams. In this chapter, we provide information about the time and costs
associated with the administrative rulemaking process. We also look at the
Administrative Procedure Act (APA) and rulemaking from the agency point of
view. We answer the following research questions:

Statc agencies conduct rulemaking at the specific direction of the Legisla-

-o - How long does the rulemaking process take? Why does it take longer
to adopt some rules? To what extent are APA requirements the
source of rulemaking delays?

o  What does it cost to adopt rules? Why do some rules cost more than
others?

e How do agency staff who write rules perceive and interpret the
requirements of the Administrative Procedure Act? What kinds of
problems do agencies encounter with the APA and with rulemaking
in general?

We relied primarily on two sets of data to answer these research questions.
First, we collected data from files of the Attorney General’s Office and from
reports of administrative law judges in the Office of Administrative Hearings
for all rules reviewed by these offices during fiscal years 1991 and 1992.
From these files, which covered 262 rules, we learned about the types of rules
adopted and which agencies adopted them. We also learned how long the for-
mal APA process took for each rule and what problems the agency experi-
enced.

Figure 2.1 shows the types of rules agencies adopt, which we categorized in
order to simplify our analysis and discussion. Figure 2.2 lists the agencies

that adopted rules during the time period covered in our study, and the number
of rules they adopted. The Department of Health, Department of Human Serv-
ices, and the Pollution Control Agency are listed separately, because they
adopt many more rules than do other agencies.
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Figure 2.1: Rule Categories

Occupational Licensing: the development of standards that govem
individuals engaged in a particular profession. Designed to protect the
health and safety of the general public when it uses these services.

Facility Regulation: the development of standards that a facility must
follow when it provides services to certain groups. Designed to protect the
health and safety of the groups, often vulnerable persons, who use the facili-
ties.

Regulation of Industries: designed to protect the health and safety of the
general public, e.g. environmental protection regulations.

Economic Regulation: designed to ensure fair trade, business, or campaign
practices.

Fees and Fines: usually required to recoup the costs of services.

Benefits and Services: designed to determine who receives benefits or serv-
ices, and in what amount, by laying out eligibility criteria.

Procedural Rules: define the procedures an agency will follow as they impact
the general public.

Next, we selected a 20 percent sample of these rules (54 rules adopted by 31
agencies) for in-depth review.! We sent a questionnaire to the agency staff
member responsible for each rule, and followed up with a telephone interview.
From these interviews, we gained more information about why each rule was.
adopted, how the agency involved the public, the level and nature of any
controversy surrounding the rule, and the cost of adopting the rule. A discus-
sion of sampling methods and a copy of the interview form are contained in
Appendix A.

Finally, we conducted personal interviews with rule-writing staff of the De-
partments of Health and Human Services and the Pollution Control Agency.
We also interviewed staff in the Attomey General’s Office, Office of Adminis-
trative Hearings, Revisor’s Office, and the Legislative Commission to Review
Administrative Rules, as well as other knowledgeable people.

As shown in this chapter, on average it takes about 16 months to adopt a rule
from the time an agency begins drafting until the rule becomes effective, with
most of that time spent drafting the rule. We found that APA requirements are
not the source of most rulemaking delays. Instead, rules are usually delayed
because there is controversy about their provisions and affected parties differ
over their proposed content. By encouraging agencies to negotiate with those

1 We compared the sample to the total population of rules (n=262) and found no significant differences on
major variables. We conclude that the sample is adequately representative. See Appendix A for a complete dis-
cussion.
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Figure 2.2: Agency Categories and Number of
Rules Adopted, FY 1991-92

Department of Human Services
Department of Health

Other Health and Safety Agencies
Department of Corrections
Emergency Response Commission
Hazardous Substance Injury Compensation Board
Housing Finance Agency
Department of Public Safety
Department of Veterans Affairs

Pollution Control Agency

Other Agricutture and Environmental Agencies
Department of Agriculture
Board of Animal Health
Environmental Quality Board
Department of Natural Resources
Petrofund
Waste Management Board
Board of Water and Soil Resources

Occupational Licensing Boards
Board of Abstractors
Board of Assessors
Board of Chiropractic Examiners
Board of Dentistry
Board of Electricity
Marriage and Family Therapy Board
Board of Medical Examiners
Board of Nursing
Board of Examiners for Nursing Home Administrators
Board of Pharmacy
Board of Podiatry
Private Detectives Board
Board of Psychology
Board of Social Work
Board of Teaching

Education Agencies
Arts Board
Board of Education/Department of Education
Higher Education Coordinating Board
Board of Vocational Education

Business and Labor
Commerce Department
Gambling Control Board
Department of Jobs and Training
Department of Labor and Industry
Public Utilities Commission
Racing Commission
Department of Revenue
Department of Public Service
Department of Trade and Economic Development
Department of Transportation
Transp{ortation Regulation Board

State Administrative and Constitutional Offices
Department of Administration
Office of Administrative Hearings
Department of Employee Relations
Ethical Practices Board
Bureau of Mediation Services
Public Employee Retirement Board
Secretary of State

Total

Agency Category Number of Rules
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affected by rules, current APA provisions may indirectly prolong the rulemak-

-ing process for the most controversial rules. We also found that agency staff

believe that public participation in rulemaking generally improves rules, but
staff dislike the many procedural details and requirements that have been
added to the APA over the years.

TIME TO ADOPT RULES

To determine how long it takes to adopt rules, we looked at three different
measures. First, we determined the amount of time the APA requires agencies
to spend on rulemaking, including time for public notice and comment, rule re-
view, and lead time for publishing notices in the Stafte Register. Second, be-
cause agencies typically take longer than the minimum amount of time, we
calculated how long it actually took for agencies to go through the formal
APA process, from the date of publishing the proposed rule in the State Regis-
ter to the date the rule became effective. We refer to the difference between
the minimum APA-mandated time and the actual time it took staff to complete
the formal process as "additional APA time." Finally, agency staff told us that
the first step in rulemaking is drafting the rule, and agencies often involve in-
terested parties in the process of rule development. Therefore, for the 54 rules
in our sample, we asked agency staff when work on the particular rule had
actually begun. Then we calculated the total actual time it took to draft the
rules and have them adopted.

We estimate that:

e For all rules that went through the process during fiscal years 1991
and 1992, it took an average of about 16 months from the time
agency staff started working on a rule until it became effective.

There is no historical information available, so we do not know if rulemaking
today takes more or less time than in the past. However, rulemaking in Minne-
sota apparently takes longer than it does in Virginia and Pennsylvania, where
rulemaking has been studied recently. In Virginia, the rulemaking process
takes an average of 12.4 months from the beginning of rule-drafting to effec-
tive date, while it takes 11.1 months in Pennsylvania.2 Nevertheless, these re-
sults suggest to us that rulemaking is likely to be a time-consuming process,
regardless of the context or procedural requirements that apply.

APA-Mandated Timeframes

The APA provides for three alternative rulemaking processes, and each im-
poses different time requirements on agencies. These time requirements and
the procedural steps associated with them are outlined in Figure 2.3. As

2 "Staff Briefing to the Joint Legislative Audit and Review Commission Subcommittee on the Virginia Ad-
ministrative Process Act (VAPA)," June 8, 1992; Independent Regulatory Review Commission, 1991 Annual Re-
port (Harrisburg, Pennsylvania), 3-B.
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Figure 2.3: Time Requirements of the Administrative Procedure Act
Without Public Hearing With
Steps Emergency Permanent Public Hearing
1. Publish notice of intent to solicit outside opinion, 1 week 1 week 1 week
if needed
2. Prepare Statement of Need and NA before in- before order
Reasonableness tent to for
adopt publication
3. Submit rules to Revisor’s Office 1 week 1 week 1 week
File description of proceeding and request NA NA 10 days
assignment of administrative law judge
5. File documents with chief administrative law NA NA 10 days
judge, schedule hearing, have notice
approved
6. Publish notice of hearing or intent to adopt 2 weeks 2 weeks 2 weeks
7. Notify mailing list 25-day wait 30-day wait  30-day wait
8. Submit modifications to Revisor's Office 3 days 3 days NA
9. Submit adopted rules to Attomey General's 10th work- 2 weeks NA
Office for approval ing day
10. File remaining documents with administrative NA NA 25 days
law judge before
hearing
11.  Appear at hearing NA NA usually 1 day
12. Record open for comments NA NA usually 20
days
13.  Agency responds to comments NA NA within 5 days
14.  Administrative law judge completes report NA NA 30 days
15. Agency adopts rules NA NA 5 days
16. Submit adopted rules to Revisor for approval NA NA 3 days
17. Submit approved rules to Secretary of State no deadline "promptly” no deadline
18. Revisor prepares notice of adoption 2 days 2 days 2 days
19.  Submit notice of adoption to State Register 1 week 2 weeks 2 weeks
20. Rule becomes effective 5 working 5 working S working
days after days after days after
A.G. publication publication in
approval in State Stale
Register Register
Total time imposed by APA requirements: 2.6 months 3.2 months 5.3 months
Source: Minn. Stat. Ch. 14.
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shown, when a public hearing is required, it takes a minimum of 5.3 months
for an agency to go through the steps required by the APA. Even an emer-
gency rule takes a minimum of 2.6 months, while rules without a hearing re-
quire a minimum of 3.2 months.>

Meanwhile, Figure 2.4 illustrates the average proportion of time spent on vari-
ous aspects of rulemaking for rules reviewed during 1991 and 1992. We
found that:

e Rulemaking is a lengthy process principally due to the demands of
rule drafting, not because of the procedural requirements of the APA.

Figure 2.4: Proportion of Time Spent on
Components of Rulemaking

Additional
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Drafting

Minimum
APA

Note: n=257 rules.

Source: OLA analysis of information from Attorney General and Office of
Administrative Hearings files, and agency staff survey responses.

As Figure 2.4 shows, for all rules, almost 70 percent of the total amount of
time it takes to adopt a rule, on average, is spent on drafting before the rule is
first published with a request for public comments.

Although we cannot compare current total rulemaking time to previous years,
we do have data for prior time periods for how long the formal process took.
We define the formal process as the time period from publishing the proposed
rule or notice of public hearing in the State Register to the date the rule be-
comes effective.

3 The rules included in our analysis were adopted prior to the "dual notice" provision enacted by the 1992
Legislature taking effect, although some agencies had been using this procedure anyway. The Legislature’s ac-
tion reflected actual agency practice, which was permissible under the APA.
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As shown in Figure 2.5:

o For most rules, it takes slightly less time now to move through the
formal rulemaking process than it did prior to 1980 when the APA
was substantially changed.

o However, the median rulemaking time has increased slightly since
1985.

Figure 2.6: Comparison of Median Time from
Notice of Intent to Effective Date for Three Time

Periods
Months
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Note: All analyses exclude emergency rules and rules withdrawn and resubmitted. Data for 1977-
78 covers one year (August 1, 1977, to August 1, 1978), while data from 1986-87 and 1991-92
each covers two fiscal years.

Source: OLA analysis of data from LCRAR, House Research, Attorney General's Offi ice, Revisor's
Office, and Office of Administrative Heanngs reports.

For all rules that went through rulemaking during fiscal years 1991 and 1992,
the median time from when the proposed rule was published in the State Reg-
ister with a request for comments (or notice of public hearing) until it became
effective was 4.3 months. This comparcs to a median time of 5.2 months in
1977-78, and 4.0 months in 1986-87.4 As discussed in Chapter 1, prior to
1980, public hearings were held on all rules, while a public hearing was held
on only 19 percent of the rules during 1991-92. These results suggest that cre-
ating separate rulemaking tracks may have shortened slightly the overall
length of the formal, APA-mandated process.

However, we do not know what effect these changes, which encourage agen-
cies to negotiate with interested parties before proposing a rule, have had on
total rulemaking time. Earlier studies did not measure the time spent drafting

4  Legislative Commission to Review Administrative Rules, "Report on Rule Promulgation Time Under the
1977 Administrative Procedure (A.P.A) Act Amendments," August 14, 1978; House Research, "State Agency
Rulemaking Activity, July 1985-June 1987," (October 1987).
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arule. Itis possible that agencies are spendmg more time negotiating rules
during the drafting phase than they used to.>

We also found that:

s There is considerable variation in the amount of time it takes
agencies to complete the formal rulemaking process.

Table 2.1 shows the minimum and maximum number of months from the first
published notice of intent to adopt a rule to the rule’s effective date for the
three different rulemaking processes. As this table shows, rules reviewed dur-
ing 1991 and 1992 took from as few as 2.3 months to just over 40 months to
complete the formal process, which does not including drafting time. Also,
the average rulemaking time is greater than the median, which is the point at
which half of the rules have completed the process, because of a few rules that
take much longer than all of the others. Thus, half of all rules were adopted
within 4.1 months, and 75 percent within 6.0 months.

Table 2.1: Months from Notice of Intent to Adopt to
Effective Date of Rule, FY 1991-92

With Public Without Hearing Without Hearing All
Hearing Permanent - Emergency Rules
(n=46) {n=198) ' (n=13) {n=257)
Minimum 3.0 25 23 2.3
Median 6.6 40 25 4.1
Average 71 4.8 2.7 5.1
Maximum 16.3 40.1 3.9 40.1

Source: OLA analysis of Attorney General and Office of Administrative Hearings files.

This table also shows that:

¢ The emergency rulemaking process takes much less time to complete,
but it is rarely used.

The APA provides for an "emergency rule" process, and grants agencies the
authority to use it under certain circumstances.” The process was intended to
shorten the time needed to adopt some rules. Of the 257 rules that were re-
viewed and became effective during fiscal years 1991 and 1992, only 13 (5
percent) were emergency rules. These 13 rules went through the formal rule-
making process in an average of 2.7 months, which is about half the average
time for all rules (5.1 months). In discussions with agency staff, we learned
that they generally prefer not to use the emergency procedures, and rarely ask
the Legislature for permission to do so. Staff told us that the timeframe for
adopting emergency rules is too short, so the rules adopted may be of inferior

5 We identified 19 rules during fiscal years 1991 and 1992 where the Legislature specified a date in statute for
completion of rulemaking. Agency compliance with date-specific legislation is discussed in Chapter 4.

6 Minn. Stat. §14.29, subd. 1.
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quality. In addition, because emergency rules may be in effect only 180 days
(with a possible extension of another 180 days), agencies say they must begin
work on permanent rules at the same time anyway. Staff believe that going
through the rulemaking process twice for the same rule is inefficient.

Variation in Formal Rulemaking Timeframes

We looked at a number of factors that might explain why some rules take
longer than others to adopt, including agency type, type and status of the rule,
whether a board or commission was involved, whether the rule was changed,
and whether errors were made. Figure 2.6 shows the differences in average
time to adopt rules under various circumstances. First, we found that:

e New rules and rules that are modified after being published take
longer to adopt than rule amendments and rules that are adopted as
proposed.

Figure 2.6: Average Adoption Time from Notice
of Intent to Effective Date for Different Rules

Board (n=131)
No Board (n=126)

Errors (n=70)
No Errors (n=187)

Changed (n=128)
Unchanged (n=129)

New Rule (n=81)
Rule Revision (h=171)

Source: OLA analysis of Attomey General and Office of Administrative Hearings files.

New rules take an average of 5.7 months to go through formal rulemaking,
while rule amendments take 4.8 months. Similarly, rules that are changed be-
tween the time they are proposed and become effective take 5.6 months to go
through the formal process, compared to 4.6 months for unchanged rules.

We also found that:

e Iferrors are made, it takes over S0 percent longer to complete the
formal rulemaking process.
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There was at least one procedural error, such as an agency’s failing to submit
documents on time or inadvertently allowing a 29-day comment period in-
stead of the required 30-day period, in 28 percent of the rules reviewed during
fiscal years 1991 and 1992. As Figure 2.6 shows, rules without errors took
4.4 months to complete the formal rulemaking process, compared to 7.2
months for rules with one or more errors.

As explained in Chapter 1, the APA places special requirements, such as fiscal
notes or small business impact statements, on some rules. Over 60 percent of
the rules in our data set had at least one special requirement to fulfill. We
speculated that fulfilling those requirements might increase the probability of
error or add directly to the time required to adopt a rule. However, we found:

o The number and kind of special APA requirements that apply to a
rule are unrelated to how long the formal rulemaking process takes.

In addition, several agency staff told us that boards or commissions add to
rulemaking time because formal approval is required twice during the process,
so staff must wait for a meeting date and arrange to be on the agenda. How-
ever, as shown in Figure 2.6:

o Rules that require board or commission approval do not take longer
to adopt than rules not requiring such approval.

Variation in Total Rulemaking Time

As discussed above, the bulk of rulemaking time is spent drafting the rule, not
meeting formal APA requirements. ‘Interested members of the public fre-
quently participate during the rule-drafting phase. Hence, we also looked at
why some rules take considerably longer than others to complete the full rule-
making process, that is, from the time staff began working on a rule until it be-
came effective. In general, we found that:

¢ Rules that require a public hearing take nearly twice as long as those
without a hearing primarily because they involve more controversy.

By providing separate rulemaking tracks, Minnesota’s APA encourages agen-
cies to negotiate rules in order to avoid the time and expense of a public hear-
ing. Hence, the most controversial rules are the ones likely to need a public
hearing. In addition, agencies are required by the APA to publish a notice to
solicit outside opinions in the State Register if the agency intends to confer
with anyone outside the agency about a rule it is draﬁ.ing.7 This notice,
published in 62 percent of the rules reviewed during fiscal years 1991 and
1992, may indicate that the agency suspects a rule will generate some contro-
Vversy.

7 Minn. Stat. § 14.10.
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As illustrated in Figures 2.7, 2.8 and 2.9, we found:

e On average, rules that require a public hearing take over two years to
adopt, while rules that do net require a hearing take about 14
months, These rules take 17 and one-half months if outside opinions
are sought, and just over 10 months if opinions are not sought.

Flgure 2.7: Average Drafting and APA-Required
Time, FY 1991-92
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Source: OLA analysis of information from Attorney General and Office of
Administrative Hearings files, and agency staff survey responses.

For the 46 rules during fiscal years 1991-92 that required a public hearing, we
estimate that it took an average of 26.6 months from the time the agency be-
gan work on the rule until it became effective. This average is influenced by
the fact that a few rules requiring a hearing have taken up to 13 years to adopt.
If the three extreme cases are removed, the average time to adopt a rule with a
hearing drops to just over 21 months. In contrast, rules without a public hear-
ing, but where a notice to solicit outside opinion was published, took an aver-
age of 17.5 months. The least controversial rules--those without a hearing and
without an outside solicitation notice--took the least amount of time, just over
10 months. The longest rule without a hearing took three and one-third years
to adopt.

The three figures also show that most of the difference is associated with the
rule-drafting phase, which comprises 19.5 months for rules with a hearing,
12.6 months for rules without a hearing but with outside solicitation, and 6.0
months for rules without a hearing and no outside solicitation.
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Figure 2.8: Average Time to Adopt Rules Without a Hearing,
FY 1991-92

With Solicitation of OQutside Opinions (n=119)

Notice of | 4.9 months
Intentto |”~°°°° —| Effective :
| 79m o_nt_hs_ Adopt Date Total - 17.5 Months
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Intent to Effective |  total - 10.4 Months
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*Note: The date an agency first began to work on a rule was obtained only for those rules included in our sample survey.

Source: OLA analysis of information from Attorney General files and survey responses.

Figure 2.9: Average Time to Adopt Rules With a Public Hearing,
FY 1991-92 (n=46)

Agency Solicitation Notice of :
Workon | 28_ Jof Outside | 162 | Intentto | _1.8 | Hearing |. 53 Efg’d"’e Total = 26.6
Rule* [Months| Opinion |Months [adopt Rule | Months Months ate Months

‘Note: The date an agency first began to work on a rule was obtained only for those rules included in our sample survey.

Source: OLA analysis of information from Office of Administrative Hearings files and survey responses.
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Table 2.2 shows the types of rules which were more likely to require a public
hearing. In general, rules with a public hearing are more likely to regulate
industries, influence health or safety, involve multiple competing interests, im-
pose large costs on regulated entities, or involve highly technical issues. Also,
new rules were more likely to require a public hearing than rule amendments
(27 percent of new rules compared to 15 percent of amended rules). No rule
repeals required a public hearing.

Table 2.2: Rules Adopted With and Without Public
Hearing by Type of Rule, FY 1991-92

Percent With Percent Without
Type of Rule Public Hearing Hearing
Regulation of Industries (n=48) 33.3% . 66.7%
Economic Regulation (n=27) 259 741
Facility Regulation (n=19) 15.8 84.2
Occupational Licensing (n=43) 16.3 83.7
Fees and Fines (n=25) 16.0 840
Benefits and Services (n=69) 15.9 841
Procedural Rules (n=26) _38 96.2
Total (n=257) 18.6% 81.4%

Source: OLA analysis of Aftorey General's Office and Office of Administrative Hearings files.

- Sources of Rulemaking Delays

During our interviews with agency staff, we asked about the sources of delays
in the rulemaking process for the 54 sampled rules. We found that, in the opin-
ions of agency staff:

¢ Delays in rulemaking are more likely to be caused by insufficient
staff, vague or ambiguous legislation, or controversies associated with
the rule, than by the formal APA process.

Apart from exempt agencies, formal rulemaking is required for all new rules,
revisions to existing rules, and rule repeals. Most agencies do not have full-
time rule writers, and rules are drafted by program staff who have other re-
sponsibilities in addition to writing rules.® According to staff we interviewed,
most agencies do not have enough staff to complete all of the rule writing ex-
pected of them. Hence, they must prioritize their rulemaking activities along
with their other responsibilities, which may include program management and
rule enforcement. Sometimes staff working on a particular rule are reassigned
to other tasks, and months will go by before they retumn to working on it.

8  The agencies in our sample with full-time rule writers include: the Departments of Human Services, Health,
Public Safety, and Revenue, the Pollution Control Agency, Office of Waste Management, Public Utilities Com-
mission, and the Veterans Home Board.
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Staff also told us that ambiguous or incomplete legislation also results in rule-
making taking a long time, particularly if the law requiring the rule was itself
controversial. According to agency staff, although the Legislature may use
vague language or omit details to achieve consensus in passing a law,
unresolved conflicts often re-emerge during rulemaking. As one agency staff
member put it, "Rules implementing controversial legislation force agencies
to come under attack from the same interest groups who lost in the legislative
process." Finally, according to staff, rulemaking is more difficult and takes
longer if rapid changes are occurring in the regulated field or industry.

Several examples illustrate these points. The Department of Health rule gov-
erning health maintenance organizations took about five years to adopt. The
department knew the rule would be controversial, and it wanted to resolve any
conflicts it could prior to a public hearing. Therefore, drafts of the proposed
rule were widely circulated in 1989 and again in 1991. Only one part of the
proposed rule was specifically required by the Legislature. The rest consisted
of revisions to the existing rule that the department wanted. Thus, there was
little urgency, and the department felt comfortable taking as long as necessary
to elicit public comment, in an-effort to "get it right the first time."

Another Department of Health rule, regulating home health care, took five and
one-half years after its legislation was passed in 1987. The law itself was con-
troversial and passed only after several years of debate. According to staff,
parts of the legislation were "ambiguous" and overlapped with existing Depart-
ment of Human Services rules. Another difficulty was that the home health
care industry was new when the legislation passed, and grew rapidly after-
ward. The regulated industry, which was made up of'small businesses in
1987, now includes some very large providers, which may need to be regu-
lated differently. The department created an advisory group, which met over
18 months, and held public meetings to gain widespread input. The proposed
rule eventually required two public hearings before an administrative law
judge. Afier the first public hearing, the department returned to the Legisla-
ture in 1992 and asked for clarification on some issues.

The Board of Dentistry rule regarding the administration of anesthesia took
about six years to adopt. Again, this was a very controversial rule, with the
controversy centering on which classes of dental workers would be licensed to
administer various types of anesthetics. In attempting to satisfy interested par-
ties, the board solicited outside comment, held open forums, informational
meetings, and public meetings over the first three years of the six-year period,
and continued intemal discussions over the last three years.

The longest process was the Public Utilities Commission rule regarding tele-
phone filing requirements, which covered 13 years from start to finish. This
rule was also controversial, with potentially large economic costs to the regu-
lated industry. In addition, a number of other events caused delays in adopt-
ing the rule. Most important, near the beginning of the process, the telephone
industry underwent great change, including the divestiture of AT&T in 1984.
Two other times, in 1987 and 1989, the Minnesota Legislature enacted major
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changes to the statutes regulating telephone services. And finally, the Com-
mission experienced higher than normal staff tuover in the early years of
the process, which contributed to the delay.

These scenarios suggest that some rules take a long time to adopt because rule-
making may involve conflicting interests, contentious groups, and a need to
balance opposing forces. In other words, rulemaking is often more than a tech-
nical process of clarifying existing legislation. It is often a political process
(not unlike the legislative process of which it is an extension) where conflicts
must be resolved, and there are no time limits during the rule-drafting process
for doing so.

FINANCIAL COSTS OF RULEMAKING

Because agencies do not keep detailed accounting records on rulemaking, we
could only estimate how much rulemaking costs.” Our estimates are based on
interviews with agency staff. Ofthe 54 rules we asked about, respondents
were able to give us at least some cost data about 50 of them. Although some
respondents were able to provide accurate data, most gave estimates, espe-
cially for staff salaries and fringe benefits. We asked about the quality of the
estimates, however, and most respondents provided a reasoned basis for them.
For example, they knew when rulemaking began and ended, who worked on it
and how much they earned, and approximate proportions of time spent.'® We
were able to estimate other costs fairly accurately because most were standard
items with known billing rates (e.g., cost per page of publishing in the State
Register, hourly billing rates of the Attomey General’s Office and the Office
of Administrative Hearings).

Based on our staff interviews, we estimate that:

¢ The average rule costs about $26,500 to adopt, with most of
that—nearly 80 percent--spent on agency staff salaries and benefits.

However, as with rulemaking time:

e There is considerable variation in rulemaking costs, ranging from
about $1,300 to $325,000 for the rules in our sample.ll

The average cost of a rule is skewed by the few rules that are very costly.
Hence, 50 percent of the rules in our sample cost $8,700 or less, and
two-thirds cost less than $15,000. Based on the average cost per rule and the
number of rules adopted, we can estimate that the total cost of rulemaking in

9  The Department of Human Services rulewriting unit does estimate, for its own use, the cost of adopting
rules of various sizes. We adapted some of their calculations for this study. However, DHS rules are not neces-
sarily typical of other agencies, because they take longer to adopt and are more controversial than average.

10 The average cost for salaries and fringe benefits—$22 per hour or about $45,800 per year--appears reason-
able given the range of staff (commissioners, lawyers, program staff, and clerks) involved in rulemaking.

11 The $325,000 figure was based on actual cost data.
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fiscal years 1991 and 1992 was about $6.5 to $7 million, or about $3.4 million
annually.

Table 2.3 shows the average costs of various components of rulemaking for
rules with and without a hearing. As this table shows:

o We estimate that rules that require a public hearing may cost as
much as four times more than rules without a public hearing.

Table 2.3: Average Costs of Rulemaking by Type of
Process

With Public Without All
Cost Component Hearing (n=10) Hearing (n=40) Rules (n=50)

Salary and Benefits $53,773 $12,876 $21,055
Attorney General Fees 4307 1,328 1,924
Office of Administrative

Hearings Fees 8,686" 50 1,777
Task Force 372 109 161
Publications 959 766 804
Other Costs 1,023 814 856
Total Costs $69,120 $15,942 $26,577

“The Office of Administrative Hearings computed an average amount billed to agencies of $3,960 for
1991. The average cost in our sample is considerably higher because the sample included some very
high-cost cases. For example, the Department of Employee Relations was billed more than $21,000
for costs associated with its Pay Equity Rule.

Source: OLA survey of agency rulemaking staff; information from Attorney General, Office of Adminis-
trative Hearings, and the Revisor's Office.

Most of the difference is due to the additional staff costs, since the estimated
average number of staff hours spent on rules with a hearing is 2,490, com-
pared to 574 hours for rules without a hearing. Our estimate for the costs asso-
ciated with the Office of Administrative Hearings is higher than the actual
average amount agencies were billed in 1991 ($3,960) because our sample in-
cluded two rules that required more than one hearing. Since the number of
rules with public hearings is small (20 to 25 per year) and hearing costs are
highly variable, it is difficult to obtain reliable estimates of this cost compo-
nent from a sample of rules.

This analysis suggests that some rules cost more than others to adopt for the
same reason that some rules take longer than others:

e The amount of controversy involved appears to be the main reason
some rules are more costly than others.

As illustrated in Figure 2.10, all other indicators of rule controversy show a
similar relationship with cost as with total rulemaking time. It costs more:
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Figure 2.10: Average Rulemaking Costs for
Different Rules
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Source: OLA analysis of sample of 54 rules reviewed during fiscal years 1991 and
1992; cost information provided for 50 rules.

1) to adopt new rules than to amend existing rules; 2) when outside opinions
are sought; 3) when, according to agencies, rules are controversial (regardless:
of whether they went to hearings); and 4) when changes are made to them. As
Figure 2.10 also shows, rules are more costly when errors. are made while
adopting them than when no errors are made.

AGENCY VIEWS OF THE RULEMAKING
PROCESS

As we explained in Chapter 1, the Administrative Procedure Act was origi-
nally intended to protect the public against possible agency abuse of power.
Over the years, the act has been amended many times, sometimes in an at-
tempt to streamline the rulemaking process, and other times to strengthen the
public protection measures. Today, many agency staff and others think that
Minnesota’s APA has become complicated and cumbersome.

Table 2.4 shows the proportion of agency staff respondents that gave favor-
able and unfavorable assessments of various aspects of the APA.!? Tt is worth
noting that respondents often identified positive and negative features about
the same APA provision. For example, a number of agency staff liked obtain-
ing public input, yet also thought the official requirements did not necessarily

12 These were open-ended questions; that is, we asked agency staff to tell us what they liked or disliked about
the APA process, as opposed to asking, for example, whether public notice provisions are good or bad.
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Table 2.4: Agency Staff Opinions about
Administrative Procedure Act Requirements (n=46)

Percent Percent
APA Reguirement Who Liked Who Disliked

Public participation provisions 59% 28%
Neutral review 1 20
Statements of need and reasonableness 50 30
Technical and procedural details 0] 57
Timing requirements 0 26
Legislative Commission to Review

Administrative Rules 0] 9
All Requirements 7 0
Other 22 20

Note: We asked the 46 respondents to list APA requirements they liked and those they disliked, and
we coded up to four responses for each question. Thus, the total is greater than-100%.

Source: OLA analysis of agency staff interviews.

ensure adequate or timely public notification and participation. As this table
shows,

e Most staff like the fact that the APA encourages public participation
in rulemaking and believe that "statements of need and
reasonableness” are beneficial,

However,

e Nearly 60 percent of the staff we interviewed identified the many
procedural details and multiple reviews, which appear to them to be
duplicative and unnecessary, as the features of the APA they most
dislike.

While a few agency staff liked everything about the current APA, most of
them identified parts of the APA process that, in their view, were either confus-
ing, illogical, duplicative, or ineffective. We discuss these perceptions in

more detail below.

Defining When Rulemaking is Needed

In the views of agency staff:

¢ Itis not always clear when a rule is needed to carry out the provisions
of legislation.

When the Legislature requires an agency to adopt rules, the agency must pub-
lish a proposed rule within 180 days, or explain to the Legislature and the
Govemor why it has not done so. The Legislative Commission to Review Ad-
ministrative Rules notifies agencies when it believes that a piece of legislation



AGENCY PERSPECTIVE ON RULEMAKING 41

Some agency
staff believe
that not all
policy issues
lend themselves
to rulemaking.

requires the agency to adopt rules. Since 1986, in about 25 percent of the
cases where the Revisor’s Office and the Commission believed that the Legis-
lature had taken an action requiring a rule, agencies disagreed. In those cases,
the agencies reported to the Commission that they were not working on a rule
because they thought the statute was specific enough, and did not require a
rule for implementation.

The APA includes a broad definition of agency actions which must be consid-
ered rules, and which therefore must go through the formal rulemaking proc-
ess. The definition includes all revisions to existing rules and rule repeals. In
discussions with agency staff,

e Some agency staff told us that the APA definition of which
administrative policies require formal rulemaking is too inclusive.

‘In their view, if everything went through rulemaking, as a strict interpretation

of Chapter 14 would require, an inordinate amount of time would be spent on
rulemaking. Furthermore, some policy issues do not lend themselves to rule-
making, in the opinion of some staff. For example, both the Pollution Control

.. Agency and the Department of Natural Resources have permit situations in

which they wish to apply general guidelines, but allow for exceptions on a
case-by-case basis. These situations fall between strict case-by-case decision

. making, which does not require formal rulemaking, and "statements of general

applicability," which do require use of the formal process.

Two agencies, the Department of Human Services and the Board of Water and
Soil Resources, have tried to avoid this problem with "outcome based" rules.
These rules can give regulated entities and agencies more flexibility, because
only the desired outcome of the rule is specified. The regulated groups are
then free to use whatever method they find efficient to attain that outcome.
Some staff were uncertain, however, whether this type of rule would be per-
missible under the APA.

A broad definition of rulemaking can also be a problem in areas where science
and technology are changing rapidly, such as pollution control. Agencies say
they need greater flexibility to respond to such changes than formal rulemak-
ing typically allows. According to some staff, on very controversial issues
where rulemaking typically takes more than two years, a rule can be out-of-
date before it is adopted. Some staff said they willingly risk a legal challenge
and issue "guidelines" under these circumstances, sometimes at the request of
affected parties.

In our survey of affected parties, respondents were asked for their opinions
about various aspects of agencies’ rulemaking performance. Table 2.5 shows
the percent of respondents who agreed and disagreed with the statement
"Agencies often issue ’guidelines’ that should have been rules.” As the table
shows, a majority of respondents agreed with the statement, confirming what
we were told by agency staff.
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Table 2.5: Affected Parties’ Opinions about Agency
Rulemaking Performance

Strongly Strongly
Agree/ Disagree/ No Opinion/
Adequacy of Rule Definition Agree Disagree Undecided

Agencies do a good job of keeping
rules up to date. (n=335) 25% 48% 28%

Agencies often issue "guidelines”
that should have been rules.
(n=334) 48% 18% 34%

Note: Analysis includes only those with valid responses.

Source: OLA Survey of Affected Parties, 1992.

Some agencies said that an "expedited" rulemaking process is needed for cer-
tain types of rules or rule changes for which an exemption or emergency rule-
making is inappropriate. In particular, a shortened rulemaking process is
recommended for: the repeal of rules; nonsubstantive amendments; the
straightforward adoption of federally mandated rule changes; and rules that
implement programs rather than regulate facilities or industries.

Outdated Rules

All amendments to existing rules must be adopted through the formal rulemak-
ing process that is specified in the APA. We were told that many agencies do
not have enough staff to keep all rules up to date and that rulemaking activi-
ties must be prioritized. This leads to rules that are not enforced as written in
Minnesota Rules. A few agency staff said they update their rules on a regular
basis, but others said that revisions occur in response to extemal pressure
when a rule is seriously out of date. As Table 2.5 shows, affected parties who
responded to our survey disagreed with the statement "Agencies do a good job
of keeping rules up to date." Again, respondents tended to confirm what we
were told by agency rule-writing staff.

Agencies sometimes modify the effects of outdated rules by granting waivers
or variances, or by otherwise selectively enforcing them, rather than by for-
mally amending the rule. This can be a source of confusion to regulated par-
ties. We also found one instance where the Legislature specifically exempted
an agency from APA requirements for required annual updates of a rule, al-
thougI;Bthe original rule was required to be adopted following APA proce-
dures.

Exemptions

The APA grants several exemptions to its provisions, and over the years the
Legislature has added numerous others. For the most part, these exemptions

13 Minn. Laws (1992), Ch. 510, which pertains to workers’ compensation medical fees.
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have been granted on an ad hoc basis, with no clear policy for determining
when an exemption is appropriate. For that reason, the practice of granting ex-
emptions may itself add to the confusion over when an agency must adopt a
rule.

Fee Rules

We also found that:

¢ Some agency staff are unsure about when fees should be established
through formal rulemaking procedures, and some question the
appropriateness of setting fees in rules.

Fees are govemed by Minn. Stat. §16A.128. This statute defines the kinds of
fees that "need not be fixed by rule unless specifically required by law," in-
cluding fees based on actual direct costs, one-time fees, and "fees that produce
insignificant revenues," among others. ‘At the same time, it says that other

fees not fixed by law must be fixed by rule. Staff report difficulty in interpret- .
ing this statute, especially when there is no specific statute governing the fee.

Some staff question the appropriateness of using the rulemaking process to es-
tablish fees. They point out that, although people who testify at public hear-
ings often complain about departmental funding levels, fees are in fact
required to cover costs that have already been appropriated by the Legislature.
Thus, rules define how fees should be apportioned, not total funding. Further-
more, if a proposed fee rule requires a public hearing, the process is likely to
take so long that the agency is unable to recoup its expenses in a timely way
through fees. Others believe that fees are a form of taxation on regulated par-
ties or users, and so should be set by the Legislature. Approximately 10 per-

. cent of the rules in fiscal years 1991 and 1992 (25, out of 262) pertained to

fees or fines, and of those, four required a public hearing.

Statements of Need and Reasonableness

The Administrative Procedure Act requires agencies to write a "statement of
need and reasonableness" to accompany each rule. These statements are in-
tended to provide the public with a clear justification and rationale for agency
rules. Also, if carefully and thoughtfully written, they should contribute to
rules being of higher quality.

According to a majority of the agency staff we interviewed:

e Statements of need and reasonableness are beneficial to agencies but
may not be useful to the public.

Many agency staff volunteered that writing a statement of need and reason-
ableness is a valuable exercise for agencies because it forces them to think
through and justify why each provision is needed. Staff also noted that the
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statements become historical documents, as well, which they return to when
new questions about a rule arise. One person said, "You should be able to jus-
tify the rule if you’re going to have a rule."

At the same time, some staff thought that statements may not be as useful to
people outside the agency. Some felt that they may have become too complex
and "jargon-filled," "repetitive," "tedious," "trivial," or redundant. Others said
the statement would make more sense if it was written later in the process so
that it reflected any public comments received. Alternatively, statements of
need and reasonableness might be more useful if simpler, shorter versions of
them were more widely circulated earlier in the process.

Some statements of need and reasonableness are required to include a small
business impact statement, an agricultural land impact statement, a fiscal note,
or a notice regarding fees. ‘Some agency staff question the value of these pro-
cedural requirements. For example, it is unclear to some staff when the small
business impact statement and fiscal note apply or what their purposes are.
The Attorney General’s staff check to.see whether an agency complied with
the requirement to reference these statements, but defers to agency expertise
on the amount of small business impact and efforts to mitigate it. This has led
some staff to doubt whether the information is used by anyone. As one staff
member put it, "The small business statement is meaningless because the AG
makes no effort to enforce it."

Public Input Requirements

As shown in Table 2.4, nearly 60 percent of the agency staff we interviewed
like the APA requirement that the public be involved in the rulemaking proc-
ess. Several volunteered that, in their view, an open rulemaking process that
encourages public input results in better rules that are more enforceable and
more responsive to public needs. At the same time, however, a number of
agency staff identified problems with the formal APA participation require-
ments.

About 10 percent of the staff we surveyed, as well as a number of staff in sepa-
rate interviews, complained about the fact that individuals requesting a public
hearing do not have to state their reasons for doing so. Sometimes they re-
ceive hearing requests with an insufficient address or without a phone number.
Many staff would prefer to negotiate with individuals requesting a public hear-
ing so that they will withdraw their requests and a hearing can be avoided. In
the view of these staff, the APA should be changed to require those requesting
a hearing to provide more information (e.g., phone number, reasons for object-
ing to the rule).

In addition, according to some agency staff:

e Publication in the State Register is not an effective method of
notifying all interested members of the public;
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e The formal process--notice to solicit outside opinion, intent to adopt,
and public hearing (if needed)—is poorly timed to receive useful
comments; and

e The "substantial change" provision limits the usefulness of comments
received through the formal channels.

Several staff questioned whether publishing the entire rule in the State Regis-
ter is cost-effective since, in their opinion, few people read it. Others said the
State Register reaches only the most interested members of the public, and
that wider notice is needed for most rules.

Quite a few staff told us that, in their view, the official notices do not serve
their intended purposes. Some mentioned that the "notice to solicit outside
opinion," which is required if the agency intends to talk with anyone outside

-the agency, is not uniformly understood or utilized. Some report receiving

conflicting advice from their assigned attorneys general about when an out-
side solicitation notice is required. Others told us that this notice rarely elicits
useful information.

Meanwhile, by the time the agency publishes the proposed rule in the State
Register, many agency staff think it is too late to incorporate changes without
restarting the rulemaking process. This is due in part to the APA’s "substantial
change" provision, which prohibits the agency from making "substantial

changes" to a proposed rule after it has been published in the State Regist‘er.14

Substantial Change

The Administrative Procedure Act states that:

...an agency may not modify a proposed rule so that it is substantialgy dif-
ferent from the proposed rule in the notice of intent to adopt rules.!

This "substantial change" doctrine has proven to be a source of much confu-

sion on the part of agency rulewriting staff. During our telephone survey, we
asked the 46 agency staff respondents how they defined "substantial change"
in this context. We found that:

¢ Fewer than 25 percent of the agency staff we interviewed have an
accurate understanding of the substantial change provision, and over
half either misunderstand it, are unfamiliar with it, or think there is
no clear standard.

Both the Attorney General’s office, which reviews rules without a hearing,
and the Office of Administrative Hearings, which reviews rules with a hear-
ing, have adopted administrative rules goveming their procedures.

14 We discuss the effects of this provision on public perceptions of rulemaking in Chapter 3.
15 Minn. Stat. $14.05 Subd.2.
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However, we found that:

e The definitions of "substantial change" in the rules of the Attorney
General’s Office and Office of Administrative Hearings are not the
same, which may contribute to confusion about it.

In its review of rules, the Attorney General’s Office applies a "notice test" in
determining whether any changes made to the rule are "substantial": does the
change affect a new class of people who would not have heard about the pro-
posed rule, based on the original notice? The Office of Administrative Hear-
ings applies the notice test, plus an "effects test": in addition to notice, does
the change result in a rule that has a substantially different effect than the pro-
posed rule? In practice, both offices permit great latitude, and only one rule of
the 262 reviewed during fiscal years 1991 and 1992 was rejected for violating
this provision.

However, of the 46 agency staff members we interviewed, only 11 (24 per-
cent) provided a definition consistent with that used by the Attorney General’s
Office or the Office of Administrative Hearings. Thirteen percent (six people)
thought there was no clear standard for substantial change: it depended on
their assigned attorney general, the administrative law judge, or the office that
conducted the rule review. Another 22 percent (10 people) knew that some
changes were permitted, but their definitions of pemissible changes implied
their knowledge of the concept was limited. Another 13 percent were unfamil-
iar with the provision or had no experience with it. Finally, 28 percent (13
people) thought that only minor clarifications or grammatical changes were
pemitted, a definition that is inconsistent with the standards applied by the of-
fices responsible for rules review.

More experienced rule-writing staff were more likely to have a good under-
standing of the substantial change provision, and they said it did not cause
them problems or limit them from making changes. However, it can be used
as an excuse for not making changes. As one staff member put it, "It is easy
for the agency to hide behind it if it wants to."

For staff who do not adequately understand the substantial change provision,
it is likely to inhibit them from making changes, as the following quotes from
agency staff suggest:

"It means that all negotiation must be done before a rule is published".

"Sometimes, we’re afraid to make a good change based on a comment
because we’re afraid we’ll get the whole thing bounced back”.

"It makes a sham of the public hearing and a mockery of the process".
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Procedural Requirements and Rules Review

Most of the specific complaints about rulemaking made by agency staff con-
cem the many technical details, paperwork, and multiple procedural require-
ments and rules review that are part of the official rulemaking process. Many
agency staff see them as unnecessary or cumbersome. Others fail to under-
stand the rationale or logic for them. Several staff thought the review by the
Attomey General’s Office was duplicative and "didn’t make any sense" since
aigency already obtained legal advice from its own assigned Attomey Gen-
eral.

However, if staff make mistakes in complying with the procedural or special
requirements, rulemaking takes longer and costs more, as we saw above. We
found that:

e Agencies are required to begin the formal adoption process over
again for between 7 percent and 10 percent of all rules.

Of the 213 rules reviewed by the Attommey General’s staff during 1991 and
1992, 41 (or 19 percent) had one or more procedural errors or substantive de- -

fects. In 15 of these cases (7 percent of those reviewed), the agency was re-

quired to begin the adoption 7proccss over by republishing a notice of intent to
adopt in the State Register.l

During the same time period, the Office of Administrative Hearings found one
or more substantlve defects or procedural errors in 67 percent of the rules they
reviewed.!® That office was more likely to find nonprocedural defects, such
as a lack of statutory authority, than was the Attorney General’s Office. When
the Office of Administrative Hearings judges found procedural errors, they
were more likely than the Attorney General’s staff to permit the agency to cor-
rect the error without beginning the process over again. Nevertheless, in five
cases (10 percent of the rules the Office of Administrative Hearings re-
viewed), the agency was required to start the adoption process over again.

Even when an error does not force an agency to begin the process again, it
may result in delay while the agency corrects the deficiency. Agency staff
who responded to our survey reported delays of up to several weeks for this
reason.

Some errors resulted when an agency failed to seek timely legal advice or
when the advice an agency received was inconsistent with the subsequent le-
gal and procedural review by the Attorney General’s rule review staff or the
Office of Administrative Hearings. For example, in one case an agency was

16 Attorney General’s Office rules (Ch. 2010) require that the assigned attorney general who represents the
agency prepare a "declaration” that the rule and rulemaking record has been examined and that the Administra-
tive Procedure Act and Attorney General rules have been followed.

17 Many of these involved errors pertaining to the 30-day comment period (e.g., accidentally allowing only 29
days), which are likely to be considered "harmless” under the 1992 changes to the APA.

18 We discuss the rules review process more fully in Chapter 4.
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advised that it did not need to write a fiscal note because it had already written
one to accompany the legislation that created the need for the rule. The rule
was controversial, and when it came before an administrative law judge, the
judge determined that a fiscal note should have been written. The agency was
forced to republish its notice of intent and hold a second public hearing, which
delayed adoption of the rule by about three months, and cost additional dollars
and staff time. In another case, the administrative law judge ruled that an
agency should have modified a rule to reduce its impact on small businesses.
That agency had to republish its rule and hold another public hearing, and the
rule was not effective until six months later.

A number of agency staff who write rules told us they need more training and
better technical assistance. As noted above, only a few agencies have fulltime
rule-writing staff. Quite a few of the agency staff we interviewed told us they
adopted rules infrequently or lacked rulemaking experience. During our inter-
views, we noted a number of instances when agency staff were misinformed
about provisions of the APA. For example, one staff person thought that agen-
cies are required to form an advisory committee before adopting a rule. An-
other thought agencies are prohibited from making multiple changes to a rule
in one rulemaking process, and a third person thought that a statement of need
and reasonableness must address every subpart of an existing rule, even if
only a few parts are being amended. In each of these cases, the misunder-
standing resulted in agency staff spending more time and money than was nec-
essary to adopt rules.

There are two sources of rulemaking assistance available to agencies: they
may seek legal advice from their assigned attorney general, which agencies

are billed for, or the?' may ask for informal assistance from the Office of the
Revisor of Statutes.> The Revisor also has available for agencies two publi-
cations on rulemaking. One, Rulemaking in Minnesota: A Guide, is a step-by-
step guide designed for agencies with little or no rulemaking experience. The - -
second publication is a rule-drafting manual that focuses on the mechanics of
the process. Some staff to smaller boards and commissions told us they
sought limited advice from their assigned Attorney General because of the
costs involved. Attorney General’s staff confirmed that some problems could
have been avoided if agencies sought legal advice earlier in the rulemaking
process. The Revisor’s Office is prohibited from acting as legal counsel to
agencies and from advising agencies on Statements of Need and Reasonable-
ness. Otherwise, the office’s assistance can cover all of the issues staff en-
counter in writing and adopting rules. Nevertheless, agency staff told us they
would benefit from training and better technical assistance in rulemaking, per-
haps indicating a lack of awareness of all resources available to them.

19 Agencies were charged for Revisor’s Office services until 1990.
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SUMMARY

We estimate that, overall, rulemaking costs about $3.4 million per year, with
most of that spent on staff salaries and benefits. On average, a rule costs

about $26,500 and takes about 16 months to adopt. Many rules are not contro-
versial, and these cost less and require the least amount of time. Rules that are
controversial are more likely to regulate large industries or impose substantial
economic costs on regulated parties.

We also found, however, that rulemaking can be a lengthy and costly process
largely because it is political process. Conflicts not resolved by the
Legislature when it enacts a law may have to be resolved by agencies during
rulemaking. The current rulemaking process encourages agencies to negotiate
with interested parties to achieve a compromise, and agencies take this seri-

~ ously. Since there are no formal time limits on the rulemaking process, when
agencies write rules that are controversial, the negotiation period can continue .
for many years.

We learned that while agency staff like the public participation requirements,
they do not necessarily think the formal, APA-mandated public notice and
comment provisions are effective. Much public input comes from the infor-
mal methods agencies use to draft rules before they are proposed in the State

.. Register. In addition, the prohibition against substantial changes after a rule is
published inhibits some staff from changing rules in response to public com-
ments. ‘

We found that agency staff are often confused about when a rule is needed,
and when they are required to comply with the various special provisions of
the APA. Some agency staff said they made rules infrequently or were not fa-
miliar enough with the APA to understand its logic and purpose. Staff inexpe-
rience and confusion can lead to errors that are costly in terms of both time
and money.
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sota’s Administrative Procedure Act (APA). We also compare Minne-

sota’s public input requirements to those contained in the "Model State
Administrative Procedure Act" and to those found in other states. In addition,
we assess the adequacy of the informal methods agencies use to involve the
public in drafting rules and examine public opinions about agency rulemaking
performance. Our assessment focuses on the following questions:

In this chapter, we evaluate the public participation provisions in Minne-

e How do Minnesota’s formal rulemaking requirements compare with
those in other states? Do Minnesota’s APA procedures promote
meaningful public participation in rulemaking? Is the rulemaking
process fair and open?

e Are proposed rules modified in response to public comments? Are
affected members of the public satisfied with their impact on agency
rulemaking?

e How do agencies informally "negotiate" rules? Are these informal
rule negotiation processes consistent with the goals of the APA? Are
affected parties satisfied with them and with agency rulemaking
generally?

The analysis and information in this chapter come from several sources. We
interviewed staff from the Legislative Commission to Review Administrative
Rules, Attomey General’s Office, Office of Administrative Hearings, Revi-
sor’s Office, and major rule-writing agencies. In addition, as described in
Chapter 2, we selected a representative sample of 54 rules from the 262 rules
that were reviewed during fiscal years 1991 and 1992. We interviewed
agency staff by telephone to leamn more about the procedures they used to
draft the rules. (See Appendix A for a description of the sampling methods
and questions asked.)

In addition, we surveyed a sample of interested persons whose comments had
been solicited by the agencies proposing the 54 sample rules. For this pur-
pose, we selected a systematic random sample of 795 people on agencies’
regular mailing lists and the supplemental mailing lists for the 54 rules. These
lists contain the names of organizations, businesses, groups, and individuals
that have asked to receive information about an agency’s rules or a particular
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rule. A total of 352 questionnaires were retumed (341 were usable), which is
46 percent of the deliverable surveys (29 were returned with no forwarding ad-
dress).! Figure 3.1 illustrates the organizational affiliation of respondents to
our survey of affected parties. For more information on survey methods and a
copy of the questionnaire with summary responses to all questions, see Appen-
dix B.

Figure 3.1: Affected Party Survey Respondents
by Organizational Affiliation

Education

Businesses &
Corporations

Citizens &
Public Interest State
Groups Government
Lawyers,
Trade & Lobbyists
Professional 39
City, County
Note: n = 341. Government

Source: OLA Survey of Affected Parties, 1992.

To leam about administrative rulemaking in other states, we surveyed the na-
tional literature and attended a national conference on rules review and legisla-
tive oversight. We also compared Minnesota’s APA to the "Model State
Administrative Procedure Act," which many other states have used as the ba-
sis for their statutory administrative procedures.

In this chapter, we conclude that publishing rulemaking notices in the State
Register is not an effective method of public notification. We also conclude
that agencies’ informal methods of soliciting public input have a much greater
impact on the content of rules than the formal public notice-and-comment pro-
cedures mandated by the APA. There are no statutory requirements regarding
how public input is sought prior to publishing a proposed rule or notice of
hearing. Consequently, agency practices vary. Many agencies do a good job
of involving people during the rule-drafting phase. However, in some cases,

1 The affected party sample is reasonably representative of agency type and type of review process for the to-
tal population, which are the variables used to select the sample of rules. But we do not have additional informa-
tion on the total population of affected parties for additional variables of interest, which would enable us to en-
sure that our sample is representative. We selected our sample size based on an expected return rate of 50 per-
cent. We compared survey respondents to nonrespondents on variables for which we had information. Al-
though we found some differences for organizational affiliation, these do not affect the findings reported in this
chapter. See Appendix B for a discussion.
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agencies allow a small number of people privileged access and, therefore,
special influence, in helping them draft rules. Agencies are often inhibited
from using public comments later in the rule adoption process because any
"substantial" changes after a proposed rule has been published may result in
delays and additional costs. Nearly 70 percent of the people affected by rules
whom we surveyed said they hear about rules too late for their input to make a
difference. We conclude that current APA provisions need improvement to en-
sure open and fair public input into the rulemaking process.

ASSESSMENT CRITERIA

In Chapter 1, we outlined the criteria used to assess the adequacy of Minne-
sota’s Administrative Procedure Act and agencies’ rulemaking performance.
Below, we expand on those criteria that pertain to public involvement in rule-
making. The ideal APA represents a careful balancing of several competing
goals, including: ‘

e The efficient use of limited resources, versus providing adequate
opportunities for public input into rules;

¢ The public’s desire for uniform and fair treatment through the formal
adoption of general policy statements (rules), versus agencies’ need
for more flexible policies that can be easily modified in response to
extemal changes; and

e The Legislature’s desire to put regulations and programs into effect
quickly, versus its desire for rules that are technically sound and based
on adequate public input.

Finding the right balance between these competing goals and interests is diffi-
cult. Moreover, assessments of whether or not the right balance has been
achieved often come from two different perspectives.

One perspective sees rulemaking as largely a technical and legal process. It
emphasizes the due process requirements of the APA as the best way to
achieve a fair and open process, and it emphasizes staff expertise and techni-
cal evidence as the best way to achieve high quality rules.

A second perspective sees rulemaking as a political process. It emphasizes
whether the process produces a rule that is politically acceptable to those di-
rectly affected, as well as whether it protects the broader public interest.

We think that both these perspectives have merit, and we use them both in as-
sessing Minnesota’s rulemaking process. We review the APA’s due process re-
quirements to determine the extent to which they create a process that is fair
and open. But we also assess the way in which agencies deal with the compet-
ing interests that are often involved in rulemaking.
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In judging the adequacy of the APA’s due process requirements, we looked
principally at its provisions on notice and the opportunities it provides for sub-
mitting written and oral evidence. The public notice requirements are essen-
tial because in order for affected persons to have an opportunity to participate,
they first must hear about an impending rule. Public notice provisions may be
considered "adequate" if they ensure that potential participants receive timely
notice and are given enough information about the rule to assess its effects.?

When we moved beyond the procedural requirements of the APA, we looked
at how agencies negotiate with the groups and conflicting interests that are
often involved in rulemaking. We also asked people affected by rules for their
opinions about the adequacy of agencies’ rulemaking procedures. Rulemak-
ing is, after all, an extension of the legislative process where "special inter-
ests" must be accommodated while, at the same time, a more general "public
interest" must be protected. This is a particular challenge in rulemaking (as it
is in the legislative process) since people with a special interest are much
more likely to participate, either directly or through an organization that repre-
sents them.

MINNESOTA’S APA COMPARED TO
OTHER STATES AND TO THE MODEL APA

In this section we compare the formal rulemaking requirements contained in
Minnesota’s APA to provisions typically found in other state APAs. As noted
in Chapter 1, the federal government and nearly all of the states have adopted
administrative procedure acts that cover agency rulemaking and adjudication
procedures. At least 28 states have adopted the "Model State Administrative
Procedure Act" (Model APA), all or in pan.3 The 1981 Model APA addresses
four issues: 1) definition of a "rule" and exemptions to rulemaking; 2) public
notice and participation requirements; 3) rule justification; and 4) rules review
and oversight. -

Figure 3.2 compares the public notice and participation requirements in Min-
nesota’s APA to the Model APA# As this figure shows,

e Minnesota’s APA and the Model APA contain some of the same
public participation requirements, but also some that are different.

2 Arthur E. Bonfield, State Administrative Rulemaking (Boston: Little Brown, 1986), 169.

3 "Uniform Law Commissioners’ Model State Administrative Procedure Act of 1981" (Chicago: National
Conference of Commissioners on Uniform State Laws, 1981).

4 Minnesota’s rule definition, rule justification, and rules review and oversight provisions are compared to the
Model APA in Chapter 4.
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Figure 3.2: Comparison of Public Participation Provisions in
Minnesota’s Administrative Procedure Act (APA) to the State "Model

bulletin with a minimum 30-day public comment
period.

+ Agencies must hold a public hearing if

a political subdivision, or the legislative or.
executive rules review authority.

e Agencies are prohibited from making substantial
changes after rule is published as proposed.

e Agencies must maintain a mlémaking docket,
including current status of all rules, and publish

committee is used.

rulemaking record that includes all materials
relevant to a rnule.

Stat. Ch. 14 and Minn. Stat. §§3.842-3.843.

APA"
"Model APA™ Minnesota’s APA
¢ Required notice if agency solicits outside ¢ Required outside solicitation notice and
opinions. publication requirements similar to Model APA.
+ Publication of proposed rule in administrative « Provides for three alternative processes,

-requested by 25 persons, another state agency, .

committee membership lists if a rule-drafting .

e Agencies are required to maintain an official . .
-that includes all written submissions received.

Source: National Conference of Commissioners on Uniform State Laws, "Model State Administrative Procedure Act, 1981"; Minn.

emergency rules, and rules with and without a
public hearing. The last two processes require
a 30-day comment period.

Public hearings are held before an
administrative law judge if requested by 25 or
more persons. The Legislative Commission to
Review Administrative Rules may hold its own
hearing or request that agencies hold one.

"Substantial change” provision similar to
Model APA, but without a definition in statute.

No requirements governing agencies’
informal rulemaking procedures.

Similar official rulemaking record is required

Public Notice Provisions

Both the Model APA and Minnesota’s APA provide for publication of pro-
posed rules in a state administrative bulletin, prior notice if outside opinions
are sought, a mandatory public hearing if requested by 25 persons or more,
and prohibition of substantial changes after a rule has been proposed. The last
provision is intended to protect the public by ensuring that agencies do not
substantially rewrite a rule after it has been officially proposed. The "substan-
tially different" language in the Model APA comes from Minnesota’s APA >
However, the Model APA spells out the criteria to be used in determining if a
change is "substantial," while in Minnesota, these guidelines are contained in
rules adopted by the Attorey General’s Office and Office of Administrative

Hearings.

Some states have included the requirement that proposed rules be published in
major newspapers. The 1961 version of the Model APA, which many states

5 Bonfield, State Administrative Rulemaking, 230.
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used as the basis for their APAs, required "publication in any specified official
medium, such as newspapers of general circulation."® The rationale for chang-
ing the Model APA in 1981 to require publication in a state’s administrative
bulletin was that it is "widely circulated" and the public would eventually
come to depend on it as the single source of agency rulemaking information.
The Model APA also requires that agencies mail copies of proposed rules to
anyone requesting them, as does Minnesota’s APA.

7

Public Comment Provisions

The Model APA specifies a minimum 30-day public comment period afier pro-
posed rules are published, with the possibility of extending the comment pe-
riod if circumstances merit it. Minnesota’s APA does not specify whether the
30-day comment period is a minimum or whether exactly 30 days are re-
quired. As Figure 3.3 shows, state APAs vary in the length of mandated pub-
lic comment periods from a minimum of 10 days (Wisconsin) to 100 days
(Louisiana). Fifteen states, including Minnesota, have adopted the Model
APA’s provision.8 A few states encourage variation in the length of public
comment periods to accommodate different circumstances, but within a speci-
fied range.

The Model APA is based on the assumption that most gublic participation in
rulemaking will be in the form of written submissions.” However, the act also
recognizes that there may be circumstances where "oral proceedings" are de-
sirable. Rather than permitting agencies to decide when a public hearing is
needed, the Model APA establishes the circumstances under which interested
members of the public may request an oral proceeding. However, we found
that:

e Few states provide for public rulemaking hearings before an
administrative law judge, as is done in Minnesota.

Furthermore, we conclude that:

e Minnesota’s APA, with its alternative rulemaking processes and
requirement that hearings be conducted by independent
administrative law judges, might provide more incentives for
agencies to avoid public hearings.

The main differences in public input provisions concern who conducts the
public hearing, the circumstances under which one is required, and the pur-
pose for which it is held. Under the Model APA, the agency presides at "oral

6 1961 Model State Administrative Procedure Act §3(a)X1).
7 Bonfield, State Administrative Rulemaking, 173.

8  The 1961 version of the Model APA specified a minimum 20-day comment period, which may explain its
relative popularity.

9  Bonfield, State Administrative Rulemaking, 191.
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Figure 3.3: Length of Public Comment Periods in State Administrative

States with Shorter than 30-Day Comment Periods

Alaska
Arizona
Connecticut
District of Columbia
Georgia
Hawaii
Minnesota
Mississippi
Nevada

New Jersey
New Mexico
South Carolina
Tennessee
Texas

Utah

States with Longer
than 30-Day
Comment Periods

Arkansas (20)
Colorado (20)
Delaware (20)
Florida (21)

Idaho (20)

Indiana (21)
Massachusetts (21)
Kansas (15)
Nebraska (20)

New Hampshire (20)
North Carolina (20)
South Dakota (20)
Washington (20)
Wisconsin (10)

States with Variable Public Comment Periods

Alabama (35)
California (45)
lllinois (45)
lowa (35)
Kentucky (45)
Louisiana (100)
Maryland (45)
New York (45)
Virginia (60)
Wyoming (45)

Administrative Rulemaking, 86.

Maine (30 days, no hearing; 17-24 days with hearing)

Michigan (not less than 10 days and not more than 60 days before hearing)

Montana (not less.than 30 days, not more than 6 months)

North Carolina (not less than 30 days before hearing and 60 days before
adoption) :

West Virginia (not less than 30 days, not more than 60 days)

Source: Arthur Earl Bonfield, State Administrative Rulemaking (Boston: Little Brown, 1986), 170, and the 1992 Supplement to State

proceedings," which are held to give interested persons an opportunity to pre-
sent arguments directly and in person to the agency.

Under Minnesota’s APA, an independent administrative law judge presides at
rulemaking hearings. About a dozen states have a centralized panel of admin-
istrative law judges like Minnesota’s Office of Administrative Hearings.!!
However, their rulemaking responsibilities and organizational structures are

10 The term "oral proceeding” is used in the Model APA expressly to distinguish it from a "judicial-type," evi-
dentiary hearing, which might "overudicialize the rulemaking process.” Under the Model APA, rulemaking is
modeled upon the legislative lawmaking process (Ibid., 197-201).

11 Minnesota Office of Administrative Hearings, Annual Report 1991, 6.
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not identical to Minnesota’s. For example, in North Carolina, the Office of
Administrative Hearings reports to a rules review commission that is ap-
pointed by the Legislature with the advice and consent of the Lieutenant Gov-
emor.

Executive branch offices, like California’s Office of Administrative Law, typi-
cally review administrative rules after agencies yropose them, but agencies
hold their own hearings to obtain public input.'> Minnesota’s arrangement is
unusual in combining in a single office the rules review function with the con-
duct of public rulemaking hearings and contested case hearings. Of the 11
states with independent administrative hearing offices we were able to con-
tact, only three (Florida, Maryland, and Colorado), in addition to Minnesota,
use administrative law judges to conduct both rulemaking hearings and con-
tested case hearings.

In addition, the Model APA provides for more opportunities to force public
hearings on proposed rules than Minnesota’s APA. Under the Model APA, an-
other state agency, any political subdivision, or the executive branch rules re-
view body can request a hearing, in addition to the joint legislative
commission and the 25-person requirement found in Minnesota’s APA. At
least one state (Ohio) requires public hearings on all proposed rules, as was
the case in Minnesota prior to 1980. In Virginia, where the agency conducts
its own discretionary public hearings to solicit public input, hearings were
held on 66 percent of all proposed rules in 1990-91.13

In contrast, Minnesota’s APA provides for alternative rulemaking processes
that are accompanied by different rules review procedures. These were in-
tended to encourage agencies to negotiate with interested parties before pro-
posing a rule to avoid the time and expense of a public hearing. As noted,
public hearings are currently held on about 19 percent of all rules, which sug-
gests that Minnesota may have successfully minimized public hearings
costs.!* But we do not know what effect this may have had on total rulemak-
ing costs, considering the lengthy negotiation process that often precedes a
public hearing. One consequence of Minnesota’s rulemaking arrangement is
that public hearings may not serve the same purpose as they do under the
Model APA, which is for the agency to leam first-hand about the public’s con-
cems. In Minnesota, the agency has typically had considerable informal inter-
actions with many of the interested parties who attend the hearing, so the
different points of view are often known beforehand.

One final difference between Minnesota’s APA and the Model APA concemns
the procedures agencies use to solicit public input during the rule-drafting
phase. The Model APA encourages agencies to appoint rules advisory

12 In addition to the Office of Administrative Law, California also has an Office of Administrative Hearings.
Its administrative law judges preside at contested case hearings but not at rulemaking hearings, which are held
by agencies with agency staff presiding.

13 Robert B. Rotz and Jim Bonevac, "Staff Briefing to the Joint Legislative Audit and Review Commission
Subcommittee on the Virginia Administrative Process Act (VAPA)," June 8, 1992, 21.

14 In Minnesota, agencies are billed by the Office of Administrative Hearings at the rate of $86 per hour for
costs incurred, and the average public hearing (and associated rule review) cost $3,960 in fiscal year 1992.
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commiittees to help draft rules. However, in order to promote openness in gov-
ermment, the Model APA specifies that agencies should regularly publish the
membership of such committees in the state administrative bulletin. Some
state APAs require that agencies formulate guidelines covering informal pub-
lic participation. In contrast, Minnesota’s APA contains no guidelines cover-
ing informal rulemaking. The Model APA also requires that agencies
maintain an official rulemaking docket that contains all information pertinent
to rules under active consideration by the agency. Its purpose is to provide
early public access to potential rules.!> In Minnesota, agencies must maintain
official records that cover the formal adoption process (also required by the
Model APA), but they are not required to keep standard information on rules
under consideration.

PUBLIC PERCEPTIONS OF AGENCY
RULEMAKING

In this section, we discuss findings about key components of agency rulemak-
ing, based on our survey of affected parties, interviews and observations, and
analysis of rulemaking documents. We assess the adequacy of formal, APA-
mandated provisions that specify how agencies should notify and involve the
public in rulemaking. We also evaluate the informal methods that agencies .
use to involve selected members of the public in the rule-drafting or rule nego-
tiation phase.

The Administrative Procedure Act

We asked affected parties how familiar they were with the rulemaking require-
ments contained in the APA. As shown in Table 3.1, we found that;

e Only a small proportion of the affected public is very familiar with
Administrative Procedure Act requirements, and few find the
rulemaking process easy to follow.

Only 10 percent of our survey respondents said they were very familiar with
APA requirements, while 39 percent were somewhat familiar and half indi-
cated they were not very familiar with them. In addition, only 15 percent of
affected parties believe it is easy to follow rules through the required process,
while 44 percent find it difficult, and 41 percent indicated they did not know
enough about the process to offer an opinion. Also, more affected parties
think the process takes too long (45 percent) than do not think so (33 percent),
and 21 percent were unable to offer an opinion.

A number of respondents provided reasons why they find the rulemaking proc-
ess hard to follow. One reason, mentioned by several people, is that rules tend
to be written in technical language that is difficult for the average person to

15 Ibid., 165.
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Table 3.1: Affected Parties’ Opinions about the
Administrative Procedure Act

Number of Percent of
Opinions Respondents ~ Respondents
How familiar are you with rulemaking
requirements in the Administrative
Procedure Act? (n=335)
Very familiar with APA requirements 34 10%
Somewhat familiar with APA requirements 132 39
Not too familiar with APA requirements 169 50
It is easy to follow rules through the steps
required by the Administrative Procedure
Act. (n=332)
Agree/Strongly agree 51 15%
Disagree/Strongly disagree 145 44
No opinion/Undecided 136 41
The rulemaking process takes too long.
(n=333)
Agree/Strongly agree 151 45%
Disagree/Strongly disagree 111 33
No opinion/Undecided 71 21

Note: Analyses include only those with valid responses. Percentages may not total 100 due to
rounding.

Source: OLA Survey of Affected Parties, 1992.

understand. In the words of one local official, "Sometimes I need to read it
several times to figure out what is being said. Plain language--not legalese--
would be helpful." Another respondent said that "rulemaking has become
complex" and has "generated an overwhelming body of law that the average
practitioner finds difficult or impossible to keep up with." Some respondents
volunteered that they think the Legislature has tumed over too much of its law-
making authority to agency staff who are not accessible or accountable to the
public.

Adequacy of APA Public Notice Provisions

The State Register was created in 1974 to provide a permanent, written record
and central r%pository of all information pertaining to administrative rules and
regulations.1 It was also intended to be the accepted method for conveying

16 In addition to publishing notices of rulemaking hearings, agencies, for the first time, were required to pub-
lish all proposed rules in the State Register (Minn. Laws (1974) Ch. 344).
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official government notices and other information to the public. We leamed
from our survey of affected parties that:

e Few people find out about agency rules from the State Register. Most
learn about rules from the agency or indirectly through professional
associations.

Less than 30 percent of the respondents said they or their organization sub-
scribe to the State Register. Another 15 percent were not sure if their organi-
zation subscribes or not, and a few volunteered that they had not heard of the
State Register. Respondents living in the Twin Cities metropolitan area were
more likely to subscribe (37 percent) than those outside the Twin Cities metro-
politan area (20 percent).

Although affected parties may use multiple channels for staying informed
about rules, only 21 percent of survey respondents said they review the State
Register. As Table 3.2 shows, most people hear about proposed rules through
professional contacts (72 percent) and/or are on agency mailing lists (55 per-
cent). A minority are in direct, personal contact with agency staff or serve on
agency rules advisory committees.

Currently, just under 1,200 individuals and organizations subscribe to the
State Register, and half are businesses and professional organizations, as
shown in Table 3.3. Companies and businesses associated with the environ-
ment, energy, or science comprise the largest single group (9.5 percent).

Table 3.2: How Affected Parties Hear about
Administrative Rules

Number of Percent of
How Respondent Hears About Rules Respondents (n=341)  Respondents’

Informed through professional

networks/newsletters 246 72%
On agency's regular mailing list 188 55
Reviews Stafe Register 73 21
Contacts agency on a regular basis 55 16
Serves on agency rules advisory

committees 52 15
Agency staff call me regularly 48 14
Other methods 41 12

1Exceeds 100% because multiple responses were possible.

Source: OLA Survey of Affected Parties, 1992. ’
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Nearl;' 12 percent of subscribers are businesses or agencies outside of Minne-
sota.!” When non-subscribing survey respondents were asked why they did
not get the State Register, 77 percent said it cost too much or they would not
use it often enough to justify the cost.!® However, as Table 3.3 shows, over
100 public libraries subscribe to the State Register so it is generally accessible
to the public.19

Table 3.3: State Register Subscribers by Organizational
Affiliation, June 1992

, Number Percent
Minnesota Public Agencies
State Govemment 104 8.9%
County, City, Regional Governments 73 6.3
Public Libraries 102 8.7
Educational Institutions 33 2.8
Sub-Total 312 26.8%
Minnesota Companies, Firms, Associations :
Energy, Science, Environment 111 9.5%
Manufacturing Companies 53 46
Trade Associations, Interest Groups 62 53
Communications, Marketing, Advertising 57 49
Law Firms 53 4.6
Banking, Finance, Insurance, Accounting : 52 45
Health, Medical 51 4.4
Architecture, Construction, Design 41 3.5
Computing, Data Management 33 2.8
Retail, Other Services 32 2.7
Community Organizations, Social Services 31 2.7
Sub-Total 576 49.5%
Out-of-State Companies, U. S. Government Agencies 134 11.5%
Affiliation Cannot Be Determined 142 12.2%
Total 1,164 100.0%

Source: OLA analysis of State Register mailing list from the Department of Administration.

In addition to publication in the State Register, the APA also requires that
agencies send rulemaking notices to everyone who has asked to be on their of-
ficial mailing list or on a supplemental list for specific rules. As shown in Ta-
ble 3.2, 55 percent of our respondents said they were on an agency’s regular
mailing list, while the remaining 45 percent were apparently drawn into the
sample because they were on a supplemental list. We drew our sample of af-
fected parties from both lists, and found an average of 328 people were noti-
fied per rule. However, the number of people on these combined lists varied

17 Requests for proposals for state contracts are also published in the State Register, which may be the more
important reason that organizations subscribe to it.

18 An annual subscription to the State Register costs $150 (Mondays only) or $195 (Monday and Thursday edi-
tions).

19 Minn. Stat. §14.46, subd. 4, requires that a free copy of the State Register be provided to a public library in
each county of the state.
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considerably, ranging from five to over 2,700 (the median was 228). About
11 percent of the names on agency rulemaking lists are other state agency
staff, legislators, and legislative staff.

Often, a specific rule may affect only a small segment of the population. How-
ever, in order to get on an agency’s supplemental mailing list to receive infor-
mation about a particular rule, one must first hear about it. This makes the
agency’s own efforts to notify organizations and individuals who might be af-
fected by their rules important, and agencies may be more or less aggressive

in doing so. We think the responsibility for adequate notification about rules

is shared: members of the public affected by rules have a responsibility to

stay informed about rules, and agencies must make a determined effort to iden-
tify and notify organizations or individuals in advance when an impending

rule is likely to affect them.

Agencies must certify that their mailing lists are up to date, and copies of
them are part of the official rulemaking record. Agency compliance with
State Register rule publication requirements is carefully monitored in both the
Attorney General’s and Office of Administrative Hearings’ reviews. We
learned that, in some states, those responsible for external review of proposed
rules question agency staff directly about how they alert members of the pub-
lic who might be affected by their rules. However, the adequacy of agency
mailing lists or of agencies’ own efforts to notify affected parties is not moni-
tored or reviewed under current rules review procedures in Minnesota.

| Adequacy of Formal Public Comment

Requirements
We found that:

o A large majority of affected parties think that their input comes too
late in the process to make a difference.

As Figure 3.4 shows, over two-thirds of all respondents (and 74 percent of
those with an opinion) agreed that by the time they hear about a rule, the
agency has already made up its mind about it.

There are several possible explanations for this. First, people who hear about
rules indirectly may not have enough time to send agencies written comments
within the 30-day official comment period. Over a third of respondents (36
percent) said the 30-day public comment period was too short, with most of
those recommending a 60-day comment period. People who hear about rules
indirectly were more likely to say a longer public comment period is needed.
The director of a small association told us:

20 Our sample of affected parties (795 names) included 3.6 percent with addresses that were no longer forward-
able by the Post Office. We draw no conclusions from this, however, because we looked at rules covering a two-
year period.
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Figure 3.4: Response to Question that
Agencles Declde Before Affected Partles Hear
about Proposed Rules

Disagree/ gL A Agree
S_trogngly Strong{y
Disagree Agree

Note: Analysis included only those with valld responses (n=333).
Source: OLA Survey of Affected Parties, 1992,

"The problem we run into is that we do not get early enough notification
of the process. - We can’t afford the State Register for one rule every two' -
years. [By the time we hear] we only get five days to notify our mem-
bers for comment. Forget the State Register and create a good notifica-
tion process.”

As reported in Chapter 2, we learned from agency staff that:

e The two formal notices provided for in the APA are not timed to elicit
the kind of public comments that an agency. can use in drafting its
rules.

The first official notice--to solicit outside opinions--is supposed to be publish-
ed at the start of rulemaking, before the agency begins drafting, if it intends to
talk with anyone outside the agency. But the one-line description contained in
this'notice may not provide enough information for the public to comment
about, which may be why some agency staff say they rarely get useful com-
ments when they publish it. 2l 1y addition, the notice to solicit outside opin-
ions does not have to be distributed to everyone on the agency’s mailing list.

We also learned that:

e Agencies do not always publish a notice to solicit outside opinions
wheun they should.

21 Several respondents to our affected party survey suggested that the notice to solicit outside opinions should
contain a one-paragraph description of the rule so they would know if it was likely to affect them or not.
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From our analysis of 54 rules, we found some rules where agencies said they
met informally with interested parties, formed a rules advisory committee, or
negotiated the entire rule, but did not publish a notice to solicit outside opin-
ions. We estimate this happened on about 15 to 20 percent of the rules in our
sample.

The second required notice--publishing the proposed rule in the State Register
and mailing it to everyone on the agency’s list--comes at the end of the rule-
drafting process. By providing alternative rulemaking processes with differ-
ent rules review procedures, the current APA encourages agencies to negotiate
with affected parties in drafting a rule. Hence, by the time a rule is proposed,
the agency has consulted informally with organizations and individuals it be-
lieves will be affected. From the agency’s point of view, it has already solic-
ited the necessary public input and made an effort to incorporate it into the
rule. In addition, the fact that rules may not be substantially changed after
they have been proposed inhibits some agency staff from modifying rules in
response to any subsequent comments received. As we saw in Chapter 2,
many agency staff have an inadequate understanding of this provision and
how it will be interpreted by those reviewing agency rules.

‘We conclude that:

e An agency’s informal process of soliciting public input may have a
greater effect on the content of rules than the formal process. This
may contribute to an impression that the formal public participation
requirements are not very meaningful.

The official rulemaking record contains copies of public comments received
in response to the published notice. According to Attorney General’s Office
staff, less than half (44 gercent) of the rules they reviewed in fiscal year 1991
drew public comments. 2 Attorney General staff believe this indicates that
many rules are noncontroversial or of limited public interest. However, based
on our analysis of the 54 sampled rules, half of the rules with no public com-

. ments in response to the official published request were rules that the agency

had negotiated using a rules task force or some other means. Also, most of
the rules where comments were received in response to the official request
(and that did not require a hearing) were called "noncontroversial" rules by the
agency.

The separation of the informal process--where rules are negotiated and written
by the agency in collaboration with some interested parties--from the formal,
APA-mandated process may be part of the reason that many people feel effec-
tively left out of rulemaking. For example, survey respondents told us:

"Once the proposed rule is published, it is never changed. It is too late to
get changes. Agencies that agree to changes--or at least say they agree to
changes--say it’s too expensive to republish.”

22 Letter to Maryanne Hruby, Director of Legislative Commission to Review Administrative Rules, from Joce-
lyn Olson, Assistant Attorney General, February 14, 1992.
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"My perception is that determinations are already set before any hearings
and/or public notice. Those involved at the decision making levels just
go through the motions."

"In my experience, the only real opportunity to have an impact on the
rule is to be involved with the first and second drafts. Once it gets to the
Commissioner for sign-off, it is unlikely that change will occur. Also,
historically special interests (i.e., advocates) have had excessive influ-
ence over rules.”

"By the time the hearing happens, the agency has already made up its
mind as to what it wants to do and opposing opinion is not welcomed.
This makes the process frustrating ... It is more frustrating to be allowed

" to give an opinion only after the opinion no longer matters than it is not
to be asked at all.”

Adequacy of Agencies’ Informal Participation
Procedures

Agency staff told us that if a rule is controversial, they want to know about the

.concems of interested parties during the rule-drafting stage. From our analy-

sis of the 54 sampled rules, we found that:

¢ On most rules, agencies used several different methods to involve
affected parties informally during the rule-drafting phase.

There were only eight rules (15 percent of the sample) where the agency made
no attempt to solicit opinions informally. On average, agencies used two or
three different methods to involve affected parties during the rule-drafting
phase. As Table 3.4 shows, agencies often informally asked for comments
from selected parties (54 percent of the rules) and met with interested parties
(46 percent).

For 39 percent of the sampled rules (and 58 percent of rules that eventually re-
quired a public hearing), the agency formed a rules advisory committee that
met rcgula.rly.23 When advisory committees were used, it took longer to adopt
rules (added an average of 4.3 months) and rulemaking tended to cost more,
primarily because advisory committees were more often used for controversial
rules.

In addition, about half of all rules were adopted by boards. Where agencies
also have boards, such as the Pollution Control Agency and the Department of
Education, board meetings--which are open to the public—provide another ve-
hicle for input. Some boards, particularly smaller ones, became directly in-
volved in rulemaking by forming subcommittees, directly soliciting input, or
helping to write the rules themselves.

23 When a rules advisory committee was used, it had an average of 17 to 18 members and met an average of
7.6 times over a nine- to ten-month period. The agency picked advisory committee members about as often as it
asked interested organizations to select them. On one rule, all interested parties were allowed to participate on
the task force (about 60 people).
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Table 3.4: Methods Agencies Use to Involve Affected
Parties in Rulemaking

Method Percent of Rules

Published notice to solicit outside opinion 63%
Informally asked for comments from selected parties 54
Met with interested parties 46
Formed a rules advisory committee or task force 39
Published rulemaking information in a newsletter 28
Solicited input at regular board meetings 16
Used professional associations to solicit opinions 13
Used mailing list to solicit comments 9
Sent press release to newspapers 7
Agency held a public hearing (not before an

administrative law judge) 2
Used other methods 22

Source: OLA analysis of sample of 54 rules.

We found that:

¢ About as many interested parties are satisfied as are dissatisfied with
the informal procedures agencies use to involve them in rulemaking,

As Table 3.5 shows, survey respondents are evenly divided over whether agen-
cies provide enough opportunities for input and over whether they consult
with a only few people in drafting a rule. A large majority, however, think
there should be more uniform procedures for agencies to follow in involving
interested parties.

Table 3.5: Affected Parties’ Opinions about Agencies’
Rulemaking Participation Procedures

Strongly Strongly
Adequacy of Agency Agree/ Disagree/ No Opinion/
Participation Procedures Adree Disagree Undecided

Agencies provide ample

opportunities for us to provide

input. (n=334) 45% 43% 12%
Agencies only consult with a few

‘favorite’ parties in rule

drafting. (n=333) 37% 36% 27%
Agencies are willing to change

rules when public comments

give good reasons to do so.

(n=334) - 38% 42% 20%
More uniform procedures to

involve people are needed.

(n=333) 65% 18% 17%

Note: Analysis includes only those with valid responses.

Source: OLA Survey of Affected Parties, 1992.
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Table 3.5 also shows that more respondents think agencies are not willing to
change rules in response to public input than think they are. However, we
learned that agencies usually do change rules. As shown in Table 3.6:

e In fiscal years 1991 and 1992, about half of all rules were changed
between the time they were proposed in the State Register and the
time they became effective.

Some types of rules were more likely to be changed than others. Rules gov-
eming agency procedures and those affecting fees charged to the public were
least likely to be changed, while rules that regulate industries or facilities were
most likely to be changed. However, these statistics reveal nothing about the
extent of the changes. In light of agency staff comments about their reluc-
tance to significantly modify a rule after it has been published, we suspect that
many of these changes may have been minor. Also, about two-thirds of the
rules we sampled that became effective with no changes after being published
were, in fact, modified during drafting, according to agency staff. This sug-
gests that changes are more likely to occur during the drafting phase than after
the proposed rule is published in the Stafe Register.

Table 3.6: Modification of Rules by Type of Rule,
FY 1991-92

Percent Percent

Number Adopted as Adopted with

of Rules Proposed (n=129)  Changes (n=128)
Occupational licensing - 43 53.5% 46.5%
Facility regulation 18 333 66.7
Regulation of industries 47 29.8 70.2
Economic regulation 26 26.9 73.1
Fees and fines 25 76.0 240
Benefits and services 68 S54.4 45.6
Procedural rules 25 72.0 28.0
Rule repeals _ 5 1000 0.0
All Rules 257 50.2% 49.8%

Source: OLA analysis of information from Attommey General and Office of Administrative Hearings files. -

One reason why some affected parties are satisfied with agencies’ informal
rulemaking procedures while others are dissatisfied is that:

e Agencies vary in how they involve affected parties during the
rule-drafting process because there are no formal requirements
covering this part of rulemaking.

Under the current APA, agencies have complete discretion in deciding
whether to involve anyone outside the agency in the rule-drafting process, and
if so, who and how to involve them. As one would expect, there is variation
among agencies with respect to how they seek advice and use it in drafting
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rules. Some agency staff are determined to negotiate the contents of rules and
are proud of the fact they are always successful at avoiding a public hearing.
When agencies use a rule advisory committee or meet with interested parties,
rule-drafting often becomes a give-and-take process where rule drafts are cir-
culated, reviewed, and changed many times. Other agencies, however, are
less willing to go beyond the formal requirements in seeking public input.?*

Under current APA requirements, there are strong incentives for agencies to
negotiate with interested parties and avoid a public hearing. Agencies must
pay for hearing costs out of their budgets (while agency staff time is not a di-
rect rulemaking cost). Also, in the opinion of administrative law judges, agen-
cies may want to avoid the confrontation that often occurs at a public hearing,
as well as the more strenuous rules review done by the Office of Administra-
tive I-Iear'mgs.25 As the discussion above suggests, most agencies spend a fair
amount of time and effort negotiating with affected parties before proposing a
rule.

- However, according to some agency staff, negotiation may not always pro-

duce the most desirable results. One problem with agencies having so much
discretion over who is involved in drafting a rule is that they may exclude im-
portant points of view (either deliberately or inadvertently). Those individuals
and organizations that are included in the negotiation process may have spe-
cial influence on the final rule.

A second potential problem is that the agency may become co-opted by the
groups it is supposed to regulate. Several agency staff told us it was easier to .
negotiate rules when the agency is between two or more competing groups,
which ideally are balanced in numbers and resources. Some staff told us that
negotiating when there are not countervailing groups may not always serve
the public interest, especially if the agency is up against a single special inter-
est that opposes the regulation. Unfortunately, as is often true in interest
group politics, an intensely involved special interest group can be well organ-
ized and influential with an agency while the countervailing interests of the
rest of society are not. The director of a small occupational licensing board
told us that on substantive rules she often proceeds directly to a public hearing
with no prior effort to negotiate. To do otherwise, she believed, would be ab-
dicating the board’s responsibility to protect the public.

Adequacy of the Public Hearing Process

The fact that not all parties will be included in the negotiation process places
an additional burden on the formal APA requirements, which must ensure that
those not included in the negotiation process have adequate opportunity to

- 24 'This was substantiated by quite a few respondents to our affected party survey, who volunteered that their

opinions about rulemaking performance depended on the agency involved. We were unable to analyze this sys-
tematically because most survey respondents interact with more than one state agency, and we were unable to at-
tribute their opinions to a single agency.

25 See Chapter 4 for a more complete discussion of the different review processes for rules with and without a
hearing.
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provide comments to an agency. As suggested above, however, the formal
public notice-and-comment periods are not timed to facilitate genuine public
input. In addition, we found that:

e The 2S-signature requirement to force a public hearing is sometimes
used as a bargaining chip in negotiations between an agency and a
few interested parties.

The proportion of rules with a public hearing has declined since the 1980 APA
amendments creating altermative rulemaking and rules review processes.
Rules without a hearing receive limited review by the Attomey General’s Of-
fice (discussed in greater detail in Chapter 4), in part because attorney general
staff believe the assumption built into the APA is that affected members of the
public must be satisfied with the rules or 25 people or more would have re-
quested a hearing.

Thus, the 25-signature requirement is a more important feature in Minnesota’s. :
APA than it is under the Model APA where it simply triggers an agency-held
"oral proceeding." In Minnesota, the 25-signature requirement serves a politi-
cal function by assuring that people who care about the rule are satisfied with

it (assuming that they first received adequate notice).

We learned, however, that the 25-signature requirement can be manipulated

- by both the agency and affected parties. We heard about several rules during

our study where affected parties used the 25-signature requirement to force
concessions from an agency (i.e., a group gets 25 signatures, then offers to
withdraw them if the agency changes the rule). We also heard of a few cases
where the agency received more than the 25 required signatures, then negoti-
ated with some--but not all--of the individuals to get them to withdraw their re-
quests. The Legislative Commission to Review Administrative Rules has
received several complaints about this tactic.

We were also told by agency staff about several instances where a single indi-
vidual or organization got the required 25 signatures, but from people with no
interest in the rule or where the rule was tangential to the real issue (e.g., the
group was hoping to get concessions from the agency on another matter). Un-
der current APA requirements, individuals requesting a hearing are not re-
quired to state their objections or indicate why they are concerned about a rule.

We also found that:
e On average, about 40 people attend a rulemaking hearing.

There is, however, considerable variation in the number attending public hear-
ings, ranging from three to 300 people for the 35 rules about which we have at-
tendance information. Attendance figures by themselves are not an adequate
gauge of interest in a rule because some of those who attend represent organi-
zations with large memberships. Of the 49 rules that required public hearings
during fiscal years 1991 and 1992, seven had hearings in more than one
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location to accommodate individuals or groups outside the Twin Cities area.
However, a second hearing was required on four rules because errors or de-
fects were found that forced the agency to restart the rulemaking process.

Just over a third of our survey respondents (36 percent) said their organization
had been represented at a public hearing. We found that among respondents
with knowledge about the public hearing process:

e A large majority have favorable opinions about the way public
hearings are handled by administrative law judges.

As Table 3.7 shows, a majority of survey respondents whose organization was
represented at a rulemaking hearing found the judge to be fair and impartial,
believed the hearing was worthwhile, that everyone there had an opportunity
to present their views, and that agency staff were attentive.

Table 3.7: Opinions about Public Rulemaking
Hearings
Strongly Strongly

Agree/ Disagree/ No Opinion/
Statements about the Hearing Adree Disagree Undecided

The administrative law judge was
impartial and fair. (n=117) - 76% 13% 11%

The public hearing was a waste of
time. (n=119) 24% 71% 5%

Everyone there had an opportunity to
present their views and opinions.

(n=119) 86% 10% 4%
The administrative law judge sided

with the agency and didn't

adequately consider the public

comments. (n=120) 23% 61% 16%

State agency staff really listened to
the testimony. (n=118) 53% 33% 14%

The agency changed the rule
because of testimony at the
hearing. (n=118) 33% 46% 21%

Note: Data includes only respondents who reported attending a hearing (n=123) and those with valid
responses.

Source: OLA Survey of Affected Parties, 1992.

Some agency staff we spoke with agree that the public hearing process has
value, if only symbolic. It provides an opportunity to air competing view-
points in a public forum, even if the rule is not changed as a result. Others
said the administrative law judge was helpful in forging a compromise on dif-
ficult issues. However, others found the hearing to be a waste of time, with no
new positions presented that the agency had not already considered.
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These opinions support the view that rulemaking hearings in Minnesota are
likely to perform a different function than they do elsewhere. Since the public
hearing occurs at the end of rulemaking, often after lengthy periods of negotia-
tion, from the agency’s point of view the hearing does not necessarily solicit
new information. From the public’s point of view, however, it provides an op-
portunity for them to present their case before a neutral party. Nearly 40 per-
cent of affected party respondents think that public hearings should always be
held on proposed rules.

Table 3.7 also shows that:

e More people who have attended a public hearing say that agencies do
not change rules because of public testimony than say agencies do
change rules.

Although administrative law judges are neutral, they told us that they believe
the APA does not authorize them to substitute their judgment for that of the
agency, which is considered to have superior technical expertise. Administra-
tive law judges do not apply a "preponderance of the evidence" standard in -
judging the reasonableness of rules.® But judges also told us the public testi-
mony received at the hearing is important to their findings, and they think that
most rules are changed as a result of the hearing. Several survey respondents
complained that some administrative law judges are too prone to accept the
agency’s point of view. But we also saw evidence in administrative law judge
reports where the opposite was true.

Explaining Affected Parties’ Satisfaction with
Agency Rulemaking

We identified three factors that help explain why some affected parties are -
more satisfied with agency rulemaking than others: 1) how respondents hear
about rules; 2) how much they participate in rulemaking; and 3) where they
live.2” We found that:

e People who hear about rules from agencies directly, who participate
more extensively, and who live in the Twin Cities metropolitan area
tend to have more favorable opinions about current rulemaking
procedures.

Just over 36 percent of the respondents in our survey hear about rules only in-
directly (from professional contacts or the State Register), and another 34 per-
cent are only on an agency’s mailing list. Meanwhile, 30 percent are in direct,
personal contact with agency staff about rules (they may hear in other ways as

26 The standards applied in rules review are discussed in Chapter 4.

27 We also found some differences in opinion associated with respondents’ organizational affiliation. How-
ever, the results varied with the individual question; no organizational affiliation was consistently associated
with unfavorable opinions about rulemaking. As noted above, there are indications that opinions about rulemak-
ing may vary with the agencies respondents interact with, but we were unable to test this assumption with our
data. Rulemaking opinions were unrelated to the number of agencies a respondent is in contact with about rules.
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Table 3.8: Opinions about Agency Rulemaking by
How Respondent Hears about Rules

Only on
Hears from Agency Hears
Agreement/Strong Agency Mailing Indirectly
Agreement with Statement Directly (n=98) List (n=112) {(n=121)
n Percent n_Percent _n_ Percent

Agencies provide ample

opportunities to give input. 55 62% 50 S50% 42 42%
More uniform procedures to

involve people are needed. 62 71 71 76 80 86
Agencies do a good job of

showing why rules are

needed. 42 46 39 40 24 25
Itis easy to follow rules through

the APA process. 25 37 15 22 1" 19

Note: Each analysis excludes respondents without an opinion and those without valld responses. Per-
cent is of those at each level of how respondent hears about rules.

Source: OLA Survey of Affected Parties, 1992,

-well). As Table 3.8 shows, survey respondents in direct personal contact with

agency staff are more likely to say that agencies provide enough opportunities
for input and do a good job of showing why rules are needed, and are less
likely to say more uniform procedures are needed. They are also more likely
to find it easy to follow rules through the process.

In general, people who participate more extensively in the rulemaking process
tend to be more satisfied with current procedures than those who participate
less often or not at all. Of the various ways that people can participate in rule-
making, we found that:

o People who help an agency draft a rule are more likely to have
favorable opinions about agency rulemaking than those who do not.

Just about one-third of survey respondents (32 percent) belonged to an organi-
zation that participated on a rulemaking task force or advisory committee.
Figure 3.5 illustrates that a higher proportion of respondents represented on a
task force (59 percent) than nonparticipants (43 percent) say there are ample
opportunities for input. Also, they were more likely to find agencies willing
to change rules (53 percent) than nonparticipants (37 percent), and less likely
to think that agencies decide before they hear (66 percent compared to 79 per-
cent for nonparticipants). Finally, participants are less likely to say that more
uniform procedures are needed (67 percent) than nonparticipants (84 percent).

As Figure 3.6 illustrates, affected parties who live in the Twin Cities metro-
politan area are more likely to be satisfied with rulemaking procedures and
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Figure 3.5: Opinions about Agency Rulemaking
Performance by Task Force Participation

Agency decides on rule
before we hear (n=261)

Need more uniform procedures
to involve people (n=236)

There are ample input
opportunities (n=253)

Agencies are willing to
change rules (n=231)

0 20 40 60 80 100
Percent Agree/Strongly Agree

. Organization on Task 7 Organlzation Not on
Force (n=108) 7] Task Fprce (n=176)

Note: Analysis excluded respondents without an opinion.
Source: OLA Survey of Affected Parties, 1992.

Figure 3.6: Opinions about Agency Rulemaking
by Where Respondent Lives

Agency decides on rule
before we hear (n=310)

There are ample input
opportunities (n=295)

Agencies show why rules are
needed (n=291)

Agencies are concerned i
about impact of rules (n=276)

0 20 40 60 80 100
Percent Agree/Strongly Agree

Twin Cities 7] Outside Twin
Area (n=166) // Cities (n=175)

Note: Analysis excludes respondents without an opinion.
Source: OLA Survey of Affected Partles, 1992.
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agency performance than those who live outside the Twin Cities. Twin Cities
area respondents were less likely to say agencies decide on a rule before they
hear about it (66 percent compared to 81 percent for non-Twin Cities area re-
spondents), and were more likely to say there are ample opportunities to pro-
vide input (55 percent compared to 43 percent). Also, Twin Cities area
respondents were more likely to say that agencies do a good job of showing
why rules are needed (46 percent compared to 28 percent), and that agencies
are concerned about the impact of their rules (56 percent compared to 40 per-
cent).

Finally, we learned that these factors are all inter-related. As Figures 3.7 and
3.8 show,

e People who participate more extensively in rulemaking are also much
more likely to hear about rules directly from an agency and to live in
the Twin Cities metro area.

FiEure 3.7: Participation in Rulemaking by How
Respondent Hears about Rules

100%

Indirect|
Indirectly

75% - |Indirectly

7

50% -
o a
25%
J
»
0% -
None Some High
(n=122) (n=151) (n=59)

Level of Participation
Source: OLA Survey of Affected Parties, 1992,

Figure 3.8 illustrates that Twin Cities metropolitan area respondents are both
more likely to participate and to hear about rules directly from agencies than
respondents who live outside the Twin Cities area. Quite a few respondents

28 We asked respondents if they had submitted written comments about a rule, attended a hearing, or served on
a rule advisory committee. Those responding "yes" to all three are defined as having a "high" level of
participation, those responding "yes" to one or two are defined as having "some" participation, and those with no
"yes" responses are defined as "none" on level of participation.
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Figure 3.8: Effects of Residence on Participation
and How Respondents Hear about Rules

100% 100%

None indirectly

75% | None Indirectly|- 759

7 7
50% - _ 4 50%
25% A -25%
_ " / S
0% 0%

Metro Nonmetro Metro Nonmetro
{n=166)  (n=173) (n=162)  (n=170)

Level of Participation = How Respondents Hear

about Rules

Note: Twin Cities area respondents are identified as "Metro"; others are “Nonmetro."
Analysis excludes respondents without an opinlon. -
Source: OLA Survey of Affected Parties, 1992,

.living outside the Twin Cities area commented about their perceived inability

to participate effectively in the rulemaking process, as the following quotes il-
lustrate:

"Many agencies set hearings at times that are most difficult for agricul-
tural people to attend. This has given the impression that agencies do not
want to hear from many of those that will be greatly impacted by the
rules.”

"Most small cities feel left out of the process.”

"Most rulemaking takes place in St. Paul with little effort expended by
the agencies to notify groups or people outside of the Capitol.”

"The problem with the rulemaking process is that it is based in St. Paul,
and is heavily influenced by legislators and/or lobbyists who can devote
time and have connections.”

SUMMARY AND CONCLUSIONS

We began this chapter by presenting criteria for assessing the adequacy of pub-
lic participation requirements: the public should receive adequate and timely
notice of proposed rules, and the process should be open and fair and guaran-
tee meaningful opportunities for the public to participate. If these conditions
are met, we would expect members of the public who are interested in rules to
be satisfied with the rulemaking process, even though they may disagree with
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a particular outcome. Based on these criteria, we conclude that Minnesota’s
APA could be improved. We found that publishing rules in the State Register
is not a very effective method of public notification. People interested in
agency rules are much more likely to hear about rules from the agency. A
large majority of people affected by rules believe their input occurs too late to
make a difference. On balance, more people have unfavorable opinions about
agency rulemaking than favorable opinions.

Under current APA provisions, agencies have an incentive to negotiate with in-
terested parties during rule-drafting, to achieve an acceptable compromise,

and to avoid the time and expense of a public hearing. This increases the im-
portance of the informal negotiation process relative to the APA-mandated
process of public notice and comment. Those who participate in rulemaking
negotiations are generally satisfied with their influence, but those who do not
participate in the negotiation phase feel effectively left out of rulemaking be-
cause they hear about rules too late to provide comments the agency will use.
Unlike the Model APA, which includes requirements to ensure more open pub-
lic access to the informal rulemaking process, Minnesota’s APA contains no
such requirements.

Finally, we outlined two alternative ways to think about administrative rule-
making, as a technical process and as a political process. In many ways, Min-
nesota’s formal APA public input requirements were originally designed to
ensure due process. They provide for public notice, written submissions in re-
sponse to a proposed agency rule, and a public hearing, if requested. The pub-
lic hearing is presided over by a neutral party, but with a presumption in favor
of the agency because of its superior technical expertise. In other ways, how-
ever, rulemaking is a political process: agencies are encouraged to negotiate
with affected parties to achieve a satisfactory compromise solution during rule-
making. This approach has certain advantages. But it is unclear whether all
current due process procedures, such as the 25-signature requirement, remain
adequate. Where such procedures come to be used in the bargaining process,
they may no longer provide an adequate safeguard for all interested members
of the public, in particular for those left out of the negotiation process. We dis-
cuss solutions for this problem in Chapter 5.
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oversight mechanisms that provide a check on agency power and ensure

public accountability of rules. We also evaluate the extent to which these
review and oversight mechanisms ensure that agencies comply with Adminis-
trative Procedure Act (APA) requirements. We focus on the following ques-
tions:

In this chapter we assess the adequacy of Minnesota’s rules review and

e How do the provisions in Minnesota’s APA that are designed to
ensure public accountability for agency rules compare with the
"Model APA" and those in other states?

e What types of agency actions require rulemaking in Minnesota?
Which agencies are exempt from rulemaking requirements?

o ' Do current oversight mechanisms provide for sufficient public
accountability for agency rules? Do they ensure that rules are
consistent with legislative intent and that agencies comply with APA
requirements? To what extent are agency rules successfully
challenged in court?

To answer these questions, we interviewed staff from the offices responsible
for rules review and oversight: the Attorney General’s Office, Office of Ad-
ministrative Hearings, Office of the Revisor of Statutes, and Legislative Com-
mission to Review Administrative Rules. We systematically examined the
Attorney General’s files and administrative law judge reports for rules re-
viewed during fiscal years 1991 and 1992. We also examined the complaint
files of the Legislative Commission to Review Administrative Rules and a
commission study of exemptions to rulemaking, the Revisor’s records of legis-
lation involving agency rules, and court decisions pertaining to agency rule-
making. Finally, we surveyed the national literature, attended a national
conference on rules review and legislative oversight, and compared Minne-
sota’s review and oversight mechanisms to the "State Model A dministrative
Procedure Act" (Model APA) and to those found in other states.

We found that some aspects of rules review and oversight in Minnesota are
less rigorous than those recommended in the Model APA and found in many
other states. Minnesota’s provisions for rules review emphasize compliance
with procedural requirements but may not always ensure that rules are
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acceptable to the Legislature and the public. We found that agencies usually
complied with those rulemaking requirements that are monitored by offices re-
sponsible for rules review, especially the due process requirements, but they
did not always comply with other requirements. In particular, agencies did
not fully comply with special APA requirements or meet legislatively man-
dated deadlines.

MINNESOTA’S APA COMPARED WITH
THE MODEL APA

Figure 4.1 compares the provisions in Minnesota’s APA that help ensure ac-
countability for agency rules with those of the Model APA. As we noted in
earlier chapters, the Model APA or major portions of it has been adopted by a
majority of other states as their administrative procedure act, so it provides a
useful basis for comparison with Minnesota.

Rule Definition

Both the Model APA and Minnesota’s APA are intended to ensure that most
agency policy statements that affect the general public are adopted through a
fair and open process that includes public input. Both provide broad defini-
tions of "rule." Under Minnesota’s APA, a rule is "every agency statement of

- general applicability and future effect; including amendments, suspensions,

and repeals of rules, adopted to make specific the law enforced or adminis-
tered by that agency or to govern its organization or procedurfe,."1 The Model
APA uses similar broad and inclusive language in its definition.2 By calling-
rules statements of "general applicability," both definitions exclude from rule-
making requirements agency rulings and orders made-in: response to specific
individual cases.

"Interpretive rules" clarify the meaning of a statute or an existing rule. Using
their general power to carry out programs and enforce the laws passed by the
Legislature, agencies adopt interpretive rules to set forth their policy and in-
form the public how they will interpret and administer a program. The Model
APA exempts interpretive rules from many of the public notice and hearing re-
quirements of rulemaking.3 Under Minnesota’s APA interpretive rules are not
exempted.

1 Minn. Stat. §14.02, subd. 4.

2 The Model APA defines a rule as "an agency statement of general applicability that implements, interprets,
or prescribes law or policy or the organization, procedure, or practice requirements of an agency.” See Model
State Administrative Procedure Act (1981), §1-102.

3 Model State Administrative Procedure Act (1981), §3-109.
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Stat. Ch. 14.

"Model APA”

Figure 4.1: Comparison of Provisions to Ensure Public Accountability
in Minnesota’s Administrative Procedure Act (APA) to the State "Model

Minnesota’s APA

Defines "rule” broadly as agency
statements of "general” applicability.

Exempts “interpretive rules” from
public participation requirements.

Contains general criteria for
determining when rules should be
exempted.

Statement of rule’s purpose,
statutory authority, and reasons for
adopting the rule is required.

Regulatory analysis (cost/benefit)
required if requested by 300 persons,
another state agency, a political
subdivision, or the legislative or
executive rules review authority.

All rules subject to judicial review
after aggrieved party has exhausted
administrative remedies.

Provides for gubernatorial review of
rules (through administrative rules
counsel). Gives governor power to
rescind or suspend rules.

Provides for a bipartisan legislative
committee to review proposed or
adopted rules and receive public
complaints. Committee may hold
hearings and make nonbinding
recommendations on rules.

Annual agency review of all rules.

Defines "rule” similarly to Model Act.

"Interpretive rules” are subject to all
APA requirements.

No criteria for granting exemptions.

A similar "statement of need and
reasonableness” is required.

Additional rule justification
requirements if agricultural land or
small businesses are affected or if
projected fiscal impact on local
government is likely to exceed
$100,000. '

Similar provision for judicial review of
rules.

Individuals may challenge a proposed
rule in court if it threatens their legal
rights.

No gubernatorial review of rules, but
review of rules by Attorney General's
Office or Office of Administrative
Hearings (Chief Administrative Law
Judge appointed by Governor).

Bipartisan legislative commission
(LCRAR) that has power to suspend a
rule temporarily.

No provisions for regular updating of
agency rules.

Source: National Conference of Commissioners on Uniform State Laws, "Model State Administrative Procedure Act, 1981"; Minn.
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The Model APA specifically exempts specified classes of rules from some pro-
cedural requirements and includes general criteria for exemptions.4 Minne-
sota’s APA does not include criteria for granting exemptions to formal
rulemaking, but bills containing rulemaking exemptions are supposed to be re-
viewed by the House and Senate govermment operations committees.

Rule Justification

Differences exist in the rule justification requirements as well. Both the
Model APA and Minnesota’s APA require agencies to prepare written justifica-
tions for their rules, but they differ in timing and scope. Minnesota requires a
"statement of need and reasonableness" for all permanent rules. The state-
ment must be prepared before the proposed rule is published. In comparison,
the Model APA requires agencies to publish a concise statement of the reasons
for adopting a rule at the time of its adoption. The Model APA also specifies
conditions under which agencies must analyze the costs and benefits of pro-
posed rules. Agencies must prepare a "regulatory analysis" of a proposed rule
if requested by the governor, the administrative rules review committee of the
legislature, a political subdivision, another state agency, or 300 signatures to a
petition.5 In contrast, Minnesota has added several special requirements

- (small business statement, agricultural land impact assessment, and fiscal note

on the local govenment impact) aimed at achieving a similar purpose of assess-
ing a rule’s expected costs.®

Rules Review and Oversight |

Minnesota’s formal rulemaking procedures also differ from the Model APA
with respect to rules review and oversight. Both provide for judicial review of
agency rules and for a bipartisan legislative rules review commission. How-
ever, the Model APA provides for gubernatorial rules review that includes rule
suspension and recission powers. Minnesota’s APA, on the other hand, relies
more heavily on rules review by the Attorney General’s Office and the Office
of Administrative Hearings, which make binding decisions regarding the legal-
ity of rules. Finally, the Model APA requires agencies to keep their rules up to
date, while Minnesota’s APA does not.

4 Agencies are exempt if, for good cause, they find any requirements to be "unnecessary, impracticable, or
contrary to the public interest.” Exempt rules are subjected to additional scrutiny by the legislative and guberna-
torial rules review authority. (Model State Administrative Procedure Act §3-108.)

5 Model State Administrative Procedure Act (1981), §3-105.

6 Minnesota also requires the Pollution Control Agency to consider the impact of its actions on the economy
and business and whether they will result in any tax burdens on municipalities (Minn. Stat. §§115.43, subd. 1
and 116.07, subd. 6) and the Department of Health to prepare a brief statement on the anticipated costs and bene-
fits of proposed rules relating to nursing homes (Minn. Stat. §144A.29, subd. 4). See Minn. Rules §1400.0500,
subpart 1(A).
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DEFINING WHEN A RULE IS NEEDED

As noted in Chapter 2, Minnesota state agencies report considerable difficulty
determining when a rule is needed and when informal guidelines suffice.
They have sometimes tried to circumvent rulemaking requirements by issuing
interpretive guidelines rather than rules. We reviewed Minnesota court deci-
sions relating to administrative rules and found that:

o Most judicial challenges are directed at agency policy guidelines that
were not the result of formal rulemaking.

In reviewing court cases, we found that:

e  Courts have usually held that whenever an agency interprets a
statute by applying criteria through written policy statements or
directives, it must go through the procedures outlined in the APA.7

Thus, unless specifically exempted, agency "guidelines," "policy statements,"
and "information bulletins" must be adopted according to APA procedures if
they are to have the force and effect of law. On the other hand, an agency may
make policy through a series of decisions on individual cases provided that .
the decisions do not generalize beyond the facts presented in the cases.® Fur-
thermore, if an agency issues a policy statement or directive that merely puts
into writing longstanding agency policies or interpretations of an ambiguous
rule or statute, rulemaking may not be rcquircd.9

Exemptions

As noted above, the Model APA allows an agency to forego public notice and
participation requirements in adopting rules if it finds that the requirements
are unnecessary, impractical, or contrary to the public interest. In Minnesota,
agencies do not normally have authority to forego formal rulemaking proce-
dures. But, when the Legislature enacts specific programs, it sometimes ex-
empts them from APA procedural requirements. Under Minnesota’s APA,
rules that are exempt have the force and effect of law, but they are not sub-
Jjected to external review (i.e., consistency with legislative intent, need, and
reasonableness) before they become effective.!”

We found that the Legislature granted 123 rulemaking exemptions for specific
programs between 1985 and 1992, which represents about 12 percent of the

7 SeeMcKee v. Likens, 261 N.W. 2d 566 (Minn. 1977). However, if the statute is unambiguous and the
policy is merely a written explanation of the statute rather than an interpretation of the statute or selection among
possible interpretations, then rulemaking is not required. See Cable Communications Board v. Nor-West Cable,
356 N.W. 2d 658 (Minn. 1984).

8  See Bunge Corp. v. C.L.R.,305 N.W. 2d 779 (Minn. 1981).
9  Seec White Bear Lake Care Center Inc. v. Minnesota Dept. of Public Welfare, 319 N.W. 2d 7 (Minn. 1982).

10 Rules of the House and Senate require their respective Government Operations Committees to approve all
bills granting rule exemptions. Also, the Revisor of Statutes must approve the form of rules adopted by agencies
exempted by Minn. Stat. §14.02, subd. 4.
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bills that dealt with rules. Figure 4.2 shows the number of exemptions granted
each legislative biennium over this time period.

We also found that:

o The APA does not specify the conditions under which exemptions
should be granted.

Figure 4.2: Number of Rulemaking Exemptions
by Biennium, 1985-92

35

1985-86 1987-88 1989-90 1991-92

Source: Revisor of Statutes.

Some agencies are required to go through formal rulemaking while others are
exempted for similar policy actions (e.g., setting fees, establishing funding cri-
teria, and specifying eligibility criteria).

In 1988, the Legislative Commission to Review Administrative Rules identi-
fied 48 agencies with rulemaking exemptions, 16 of them agency-wide. We
updated the commission’s list by adding the exemptions reported by the Revi-
sor of Statutes from 1989 through 1992. As Figure 4.3 shows:

¢ Seventeen agencies now have agency-wide exemptions. Most of these
agencies are boards or commissions with limited responsibilities. An
additional 35 agencies have at least one of their programs exempted
from APA rulemaking requirements.

Exemptions may require or allow an agency to adopt or amend rules without
complying with the provisions of the APA (about 60 percent of the exemp-
tions granted between 1985 and 1992) or they may instruct or allow a depart-
ment to do something without adopting rules at all (40 percent). In 1992, for
example, the Legislature permitted the Commissioner of Public Safety to issue
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Figure 4.3: State Agencies with Rulemaking Exemptions

Agency-Wide Exemptions

Comprehensive Health Association State Board of Vocational Technical Education
Greater Minnesota Corporation State High School League

Health Coverage Reinsurance Association State Insurance Fund

Higher Education Facilities Authority State University Board

Military Affairs University of Minnesota Regents

Rural Finance Authority Workers' Compensation Reinsurance
Sentencing Guidelines Commission Association

State Board for Community Colleges World Trade Center

State Board of Investments Zoological Board

_ Agencies With Specific Exemptions {Number of exemptions in parenthesis)
Administration (6) Health (11)

Agriculture (11) Higher Education Coordinating Board (2)
Arts Board (1) Housing Finance Agency (4)

Attorney General (3) Human Services (27)

Board of Chiropractic Examiners (1) Labor and Industry (7)

Board of Education (6) Natural Resources (14)

Board of Teaching (1) Pollution Control Agency (2)

Board of Medical Examiners (1) Public Safety (5)

Bureau of Criminal Apprehension (1) Public Service (1)

Capitol Area Architecture and Planning Board (1) Revenue (8)

Center for Arts Education (1) Secretary of State (1)

Commerce (12) State Auditor (1)

Corrections (9) State Court Administrator (1)
Education (5) State Planning Agency (1)

Employee Relations (4) Tax Court (2)

Finance (13) Trade and Economic Developmernit (3)
Gaming (1) Transportation (7)

Governor's Office (1) Waste Management Board (6)

Sources: Legislative Commission to Review Administrative Rules and Revisor of Statutes.

restricted commercial drivers’ licenses and prescribe the nature of the restric-
tions, examination requirements, and the term of the license, all without com-
plying with the rulemaking provisions of Chapter 14, In another law, the
Legislature required the Department of Agriculture to establish guidelines for
testing water used to produce Grade A milk and exempted the guidelines from
Chapter 14.12

We found that:

e The main reason that the Legislature exempts agencies from APA
requirements is its desire for quick action.

11 Minn. Laws (1992), Ch. 581, Sec. 14.
12 Minn. Laws (1992), Ch. 544, Sec. 3.
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In 1988, the Legislative Commission to Review Administrative Rules sur-
veyed agencies with rulemaking exemptions and asked about the reasons for
the exemptions. Table 4.1 summarizes their responses. The foremost reason
is that immediate action is necessary, either to respond to marketplace
changes, to get a program underway, to protect the public, or to respond to fed-
eral requirements. Nine of the 16 totally exempt agencies were quasi-state
agencies engaged in business transactions aimed at facilitating economic de-
velopment or serving a particular segment of the business community. They
justified their exemptions on the need to act quickly to respond to marketplace
events. They also claimed that they were not really state agencies and did not
deal directly with individual citizens.!> While these may be important consid-
erations, it makes it more difficult for the state to ensure that the procedures of
these quasi-state agencies are fair and that they do not abuse their power.

Table 4.1: Reasons Agencies Give for Their
Rulemaking Exemptions

Reason . . Number of Exemptions

Immediate action necessary 61
Internal agency matter - does not affect public 17
Statute is specific - no rule needed 16
Federal regulation or other agency involvement provides

sufficient checks and balances 14
Item is not a rule 11
Agency is not a state agency 9
Issue requires case-by-case determinations 8
Flexibility needed to prevent cash flow problems 7
Public sufficiently involved with legisiation 6
Other . 28

Source: 1988 Legislative Commission to Review Administrative Rules survey of agencies with rules
exemptions.

REVIEW OF PROPOSED RULES

All state APAs provide for a review of proposed rules by entities outside the
agency. The main purpose of rules review is to ensure that agencies follow
proper procedures in adopting rules and that the rules they adopt are reason-
able, in the public interest, and consistent with legislative intent (See Figure
4.4). Extemal review also minimizes judicial challenges to agency rules.

As described in Chapter 1, all rules in Minnesota are first reviewed by the Re-
visor’s Office to make sure they are in the proper form. Rules are then re-
viewed by either the Attomey General’s Office (rules without a hearing and
emergency rules) or the Office of Administrative Hearings (rules with a hear-
ing). According to the APA, the purpose of these reviews is to ensure that

13 Four agencies dealt specifically with higher education and had their own governing boards; one claimed to
have advisory powers only; one said it is governed for the most part by federal regulations; and one did not re-
spond.
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Figure 4.4: Purposes of External Review of
Proposed Administrative Rules

e Ensure that the agency followed the appropriate procedural
requirements.

e Ensure that the rule is clear, unambiguous, understandable, and in the
proper form.

s Determine whether agency acted consistent with its statutory authority.
e Assess whether the proposed rule is consistent with legislative intent.

e Determine the meiits of the proposed rule: is it needed, reasonable,
and in the public's interest?

e Assess whether the proposed rule duplicates or is contradictory to
other existing rules.

Source: Council of State Governments National Conference, Administrative Rules Review Meet-
ing, Des Moines, lowa, December 3, 1992.

rules are legally authorized, APA procedures were followed, the agency has
demonstrated the need and reasonableness of the rule, and the adopted rule is
not substantially different from the proposed rule.

We found that:

e Rule reviews by administrative law judges are more thorough than
-those conducted by the Attorney General’s staff, although to some
extent this may be because of differences in complexity and
controversy of the rules they each review.

Based on information provided by the Attorney General’s Office for the 87
rules it reviewed in fiscal year 1992, we determined that reviewers spent an av-
erage of 5.9 hours reviewing each rule, and the Attomey General billed agen-
cies an average of $256 for each rule reviewed. By contrast, the Office of
Administrative Hearings conducted 17 rule hearings in calendar year 1991. It
spent an average of 52.9 hours conducting public hearings and reviewing each
rule and billed agencies an average of $3,960 per rule (including the cost of
traveling to and presiding over hearings and preparing transcripts).

As shown in Figure 4.5, administrative law judges were more likely to find
rule deficiencies than were Attorney General reviewers. Law judges found at
least one error in almost two-thirds of the rules they reviewed in fiscal years
1991 and 1992 and two or more errors in 41 percent of the rules. In contrast,
Attorney General reviewers found at least one error in 19 percent and two or
more errors in only four percent of the rules they reviewed.
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‘|| Source: OLA analysis of Attorney General and Office of Administrative Hearings files.
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Figure 4.5: Comparison of Rule Deficlencles
Found by Reviewing Agencles, FY 1991-92

(n=213) (n=49)
Attorney General Office of Administrative Hearings

[INo Errors F40ne Error Il Two or More Errors

An Attorney General legal assistant completes a "rules review checklist" on
rules. The assistant checks off whether the agency complied with procedural
requirements, such as filing required notices, preparing a statement of need
and reasonableness, and preparing special impact statements when applicable.

- The assistant also notes the agency’s statutory authority to adopt the rule. At-

torneys then review the rule and the agency’s statement of need and reason-
ableness. The reviewers do not prepare a formal written report on the rules
they review.

In contrast, the APA requires that administrative law judges issue formal re-
ports on rules after a public hearing. In addition, hearings are usually contro-
versial, and parties often testify and present evidence in support and

opposition to proposed rules. As a result, these rules are scrutinized more thor-
oughly than rules without a hearing.

Procedural Requirements

We found that:

¢ Both the Office of Administrative Hearings and the Attorney
General’s Office carefully review rules to ensure that agencies
comply with the APA’s due process requirements.

Table 4.2 shows the types of errors found by Attorney General and Office of
Administrative Hearings reviewers. Sixteen percent of rules reviewed by the
Attorney General’s Office had procedural errors, and most of them were
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Table 4.2: Rule Deficiencies by Type of Review,
FY 1991-92

Attorney General Office of Administrative
(n=213) Hearings (n=49)
* Number of Number of
Rules Percent Rules Percent
Procedural Errors with Errors of Rules with Errors pf Rules
Notice and comment 14 7% 1 2%
Special requirerents 4 2 4 8
Filing deadlines, other 20 S 12 24
Total rules with
procedural errors’ 35 16% 17 35%

Substantive Errors

Lack of statutory authority 5 2
"Need and reasonable-

ness" defect 5 2 16 33
"Substantial changes” 0 0

Total rules with substan-
tive deficiencies’ 10 5% .23 47%

Total Rules with Any
Errors 41 19% 32 65%

Totals are not necessarily equal because rules can have multiple deficiencies. -

Source: Attomey General's Office, Office of Administrative Hearings.

missed deadlines. In fact, 5 of the 20 rules withdrawn by agencies or rejected
by the Attorney General’s Office during 1990 and 1991 were for mistakenly
allowing a 29-day public comment period instead of 30 days. Thirty-five per-
cent of the rules reviewed by the Office of Administrative Hearings had proce-
dural errors, mostly related to filing deadlines.

In 1992, the Legislature amended the APA to allow reviewing agencies to ap-
prove rules with "harmless" procedural errors. The first application by the At-
torney General’s Office of this provision was on a Racing Commission rule
regarding fees, where the agency was three months late notifying the House
Appropriations and Senate Finance Committee. The first time the Office of
Administrative Hearings formally applied the harmless error doctrine was on a
Board of Education rule where the board was late filing documents. However,
we found that administrative law judges had been forgiving those kinds of er-
rors even before the law was changed.
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Rule Justification

Agencies are required to justify the need and reasonableness of their proposed
rules in written statements that are part of the rulemaking record. In addition,
agencies must assess the impact of proposed rules on specialized subgroups,
such as small business. We found that:

e The thoroughness and quality of agency "statements of need and
reasonableness" vary considerably because there are no specific
requirements for their contents.

Attorney General rules require that statements explain the evidence and argu-
ments that support both the need for and reasonableness of the proposed rule
and show how the evidence relates to the particular choices made. 4 Office of
Administrative Hearings rules require the statements to be prepared with "suf-
ficient specificity" so that interested persons will be able to fully prepare any
testimony or evidence in favor of or opposed to the proposed rules.!

In the course of our research, we found several statements of need and reason-
ableness that were very cursory and uninformative. For example, one agency -
supported its eligibilty requirements for a grants program by saying "every
grants program should have requirements for determining eligibility" rather
than justifying the specific requirements included in its proposed rule. The At-
torney ‘General reviewer wrote to the agency that its statement was inade-
quate, but did not require the agency to redo it. Attomey General reviewers
told us they sometimes find inadequate statements of need and reasonable-
ness, but they are reluctant to reject a rule on that basis because that would re-
quire the agency to re-start the rulemaking proceeding. Attorney General
reviewers may discuss the rule with the agency and they sometimes require
agencies to make changes, especially when the rule contains overly broad or
ambiguous language. Attorney General reviewers told us that they generally
give deference to agencies and do not reject a rule on the grounds that it is not
needed and reasonable.

Responses to two of the items on our survey of interested parties suggest that
agencies may not be doing all they could to explain and justify their rules.
Only 32 percent of the survey respondents thought that agencies do a good job
showing why rules are needed (55 percent disagreed and 13 percent did not
know) and only 15 percent thought that agencies develop good data about the
cost of their rules (69 percent disagreed and 16 percent did not know).

The APA requires agencies to consider the impact of proposed rules on small
business, agricultural land, and local govemments and, where applicable, to
provide a statement that shows how they considered altematives to reduce any
adverse impacts. These statements are supposed to be included in agency
statements of need and reasonableness.

14 Minn. Rule §2010.0700.
15 Minn. Rule §1400.0500.
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‘We found that:

e Agencies somctimes provided special impact statements but the
statements were often cursory and uninformative, and reviewing
agencies normally did not reject a rule on this basis.

For example, with regard to the impact of the rule on small business, we found
that 49 percent of the rules reviewed by the Attorney General’s Office in fiscal
years 1991 and 1992 had a statement. For 51 percent of the rules, the agency
said that no statement was necessary because the rule had no impact on small
business. We found no instances where the Attorney General reviewers re-
jected a rule for failing to include a statement or because the statement was in-
adequate

Similarly, 25 of the 49 rules (51 percent) reviewed by administrative law
judges had a small business impact statement. However, 17 of the 25 said that
while they considered the rule’s impact on small business, they made no
changes because there were no alternatives that would fulfill statutory require-
ments. In three cases, rules were explicitly changed to reduce their small busi-
ness impact, and in four additional cases, minor changes were made. One
proposed rule was rejected by an administrative law judge because it did not
have a small impact statement and one was rejected because its small business
impact statement was deficient.!” On the other hand, we found one case
where an administrative law judge explicitly stated that he did not find that an
agency violated the small business requirement because "such a conclusion
would mean the department could not adopt the rule and it would have to start
over with another lengthy, expensive rulemaking proceedmg

Agencies provided fiscal notes on the impact of their proposed rules on local
governments (required if it is expected to exceed $100,000) in 38 of the 262
rules we reviewed (15 percent) and an agricultural land impact statement was
provided for only four (two percent) of the rules. We conclude that:

¢ While agencies usually fulfill the letter of the law by providing
statements, the extent to which they seriously consider a rule’s impact
on small business, agricultural land, and local governments is mainly
left to agencies’ discretion and is usually not challenged by rule
reviewers.

16 Attomey General reviewers told us that they have rejected rules because of an inadequate small business
statement, most recently in 1986.

17 The rule without a small business statement was an Environmental Quality Board rule on release of geneti-
cally engineered organisms. The board terminated the proceeding and issued a second notice of hearing. See Of-
fice of Administrative Hearings, Docket #3-2901-5759-1, 5-6. The second rejected rule was a Commerce De-
pariment rule requiring check cashers to post their rates for all their services. The judge found that the posting
requirements were too detailed and onerous, and found no evidence that the department considered alternatives
to reduce their impact on small business. The depariment deleted the objectionable parts of the rule. Office of
Administrative Hearings, Docket # 69-1000-4615-1, 9.

18 This was a Health Department rule relating to licensing of trailer parks and campgrounds. Instead of reject-
ing the rule, the judge told the department to limit the fee increase it wished to impose on trailer parks and camp-
grounds with fewer than 50 sites. Office of Administrative Hearings, Docket # 5-0900-4796-1, 5, 7.
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Review of Rules for Need and Reasonableness

The APA requires both the Office of Administrative Hearings (rules with a
hearing) and the Attorney General’s Office (rules without a hearing) to review
the need and reasonableness of proposed rules. In addition to reviewing the
agency’s statement of need and reasonableness, reviewers consider the
agency’s statutory authority to adopt the rule, the rule’s consistency with the
statute, public comments filed with the agency, and in the case of rules with a
hearing, public testimony and evidence presented at the hearing. Agencies do
not have to show that a proposed rule is the best of all possible rules or that it
is superior to all the altematives suggested in public testimony or comment.
Rather, the agency must only demonstrate a rational basis for the rule it
chooses to adopt.

The results of this review for fiscal years 1991 and 1992 were shown in Table
4.2 above, Only five percent of the 213 rules reviewed by.the Attorney Gen-
eral’s Office had substantive errors. Half of these were a finding that the -
agency lacked statutory authority to adopt the rule, (for example, the agency
allowed itself more discretion than the statute allowed) and the other half were
rejected because of deficiencies in the rule’s need and reasonableness.

In contrast, about one-third of the 49 rules reviewed by the Office of Adminis-
trative Hearings were found to lack statutory authority and one-third had pro-
visions that were not shown to be needed and reasonable. Normally, when an
administrative law judge finds a provision in a proposed rule to be outside the
agency’s jurisdiction, contrary to the statute, or unreasonable, the agency
makc§ S$hc: changes recommended by the judge and the process moves for-
ward.

Administrative law judges we spoke with told us that determining a rule’s rea-
sonableness and consistency with legislative intent is difficult. In determining

. legislative intent, judges rely on statutory langua,ge.20 Judges stressed that it

is not their role to judge policy, only to determine that the agency has pre-
sented a "reasoned analysis" that its rule is consistent with the statute and
other laws. The emphasis of their review is on legal compliance. We found
considerable variation among judges, however, on how they approached need
and reasonableness. Some judges deferred to agency judgment on most sub-
stantive matters, while others were more willing to consider public comment
and recommend that agencies make changes.

19 If an administrative law judge finds that an agency did not demonstrate the need and reasonableness of a
proposed rule, the agency could submit the issue to the Legislative Commission to Review Administrative Rules
for non-binding comment and adopt the rule anyway. However, agencies have only done this three times since
1975. This is not an option if the Attorney General rejects a rule because the agency did not demonstrate its
need and reasonableness.

20 Sometimes, individual legislators submit comments or testify at rule hearings, but law judges do not con-
strue their opinions to represent legislative intent. Administrative law judges told us that they would like the
Legislature to put statements of intent into laws that establish programs and authorize agencies to adopt rules.
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Complaints about Rules

We reviewed complaints about rules filed with the Legislative Commission to
Review Administrative Rules between fiscal years 1977 and 1992. There
were 445 complaints about 371 different rules, or about one complaint for
every five rules adopted during that period. Rules adopted by the Department
of Human Services received the most complaints (74), but complaints were
made about rules adopted by all types of agencies. About 47 percent of the
complaints came from legislators, but many of these were on behalf of con-
stituents. Thirty percent of the complaints came directly from citizens, fifteen
percent from interest groups, and eight percent from other govermnment agen-
cies.

We found that:

¢ Most of the complaints were directed towards the contents of the rule
rather than the process of adopting it.

Table 4.3 shows the types of complaints filed with the Legislative Commis-
sion to Review Administrative Rules. Almost half of the complaints said a
rule was unreasonable, and 14 percent said the rule was inconsistent with leg-
islative intent. Fewer people complained that an agency adopted a policy that
should have gone through rulemaking, that an agency did not follow appropri-
ate rulemaking procedures in adopting a rule, or that an agency failed to adopt
a legislatively mandated rule. While these complaints suggest some legisla-
tive and public dissatisfaction with agency rules, we are unable to say whether
this is a normal outcome of policy implementation (i.e., you cannot please
everyone) or an indication that the rulemaking process is not responsive to leg-
islative and public concerms.

Table 4.3: Types of Complaints Received by LCRAR,
1977 to 1992

Number Percent

of of

Complaints Total

Rule was unreasonable 208 46.4%
Rule was inconsistent with legislative intent 64 144

Agency made policy that should have gone through

rulemaking 29 6.8
Agency did not follow appropriate procedures 28 6.3
Agency did not adopt a legislatively mandated rule 25 5.6
Other complaints 91 20.4

Total 445 100.0%

Source: OLA analysis of Legislative Commission to Review Administrative Rules complaint files.
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Timely Adoption of Rules

Finally, we examined the APA’s requirement that agencies publish a proposed
rule within 180 days of a law requiring rules or inform the Legislative Com-
mission to Review Administrative Rules, the Govemor, and the appropriate
policy committees why the requirement was not met. Table 4.4 shows that be-
tween 1987 and 1991,

e Oaly1in 8 rules that should have been published within 180 days
met the required deadline.

Table 4.4: Agency Compliance with 180-Day
Requirement for New Rules, 1987-1991

Number Published Complied by
Rulemaking Rule Within Notifying Total Not in
XYear  _Grants 180 Days __LCRAR . _Compliance

# _ % # % # %

1987 93 10 10.8% 10 10.8% 73  78.5%
1988 49 6 122 31 632 12~ 245
1989 67 13 194 35 522 19 284
1990 49 10 204 18 36.7 21 428
1991 93 0 0.0 _34 641 19 358
Total 3N 39 125% 128 46.1% 144 46.3%

Source: OLA analysis of data provided by the Legislative Commission to Review Administrative Rules.

In 1988, the Legislative Commission to Review Administrative Rules began
notifying agencies before the 180 days expired that action was required, and
since then, many agencies have complied with the statute by notifying the
commission that the deadline would not be met. However, in 1991, none of
the agencies met the 180-day deadline and only 64 percent notified the com-
mission.

Table 4.5 shows that 59 percent of the agencies that notified the commission
that the deadline would be missed said they were working on the rule. But 28
percent disputed the commission’s contention that rules were required. This is
consistent with the finding in Chapter 2 that agencies are unclear about when
rulemaking is required.

On occasion, legislation has included specific deadlines for adopting a rule.
Twelve of the new rules (excluding amendments to existing rules) reviewed in
fiscal years 1991 and 1992 had specific deadlines in their authorizing legisla-
tion. While only one of those rules met the deadline, they did on average take
less time from the notice to solicit outside opinion until the rule was adopted
than rules without a deadline. On the other hand, reviewers found more errors
in rules with a deadline than those without one.
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Table 4.5: Reasons Agencies Do Not Publish Rules
Within 180 Days

Percent of Cases in Which Agency:

Number Is Working Says Rules Is Seeking

of Rules on or Has Are Not Legislative
Year Affected Adopted Rules  Necessary Changes Other
1988 33 39.4% 54.5% 0.0% 6.1%
1989 57 66.7 19.3 1.8 12.3
1990 46 717 23.9 22 22
1991 _49 51.0 224 16.3 10.2
Total 185 58.9% 27.6% 5.4% 8.1%

Source: OLA analysis of data from the Legislative Commission to Review Administrative Rules.

Staff to the Legislative Commission to Review Administrative Rules question
whether an agency’s statutory authority to adopt a rule expires if it fails to
meet a statutory deadline. However, the administrative law judges and the At-
torney General’s Office have taken the position that the Legislature clearly in-
tended that the agency adopt a rule and have, therefore, approved rules that
missed their deadlines !

JUDICIAL REVIEW

. Minnesota citizens can petition the Minnesota Court of Appeals for a declara-
tory judgment invalidating an agency rule if the rule threatens to impair their
legal rights or privileges, or they can challenge an agency action that imple-
ments a rule on grounds that the underlying rule is invalid. The grounds for
granting a declaratory judgment is limited to a determination that a rule vio-
lates constitutional provisions, exceeds the agency’s statutory authority, or
was adopted without compliance with statutory rulemaking procedures. A
rule can be challenged in the courts as unreasonable after it is applied and con-
sidered in a contested case hearing.22

In our review of court cases pertaining to rulemaking, we found that:

e Challenges to rulemaking typically claim that an agency issued a
policy statement when it should have gone through the formal
rulemaking process, or that a rule is unreasonable or outside the
agency’s statutory authority.

21 An exception is emergency rulemaking authority, which automatically expires 180 days after the effective
date of its statutory authority (Minn Stat. §14.29, subd. 2).

22 See McKee v. Likins, 261 N.W. 2d 566 (Minn. 1977), Minnesota-Dakotas Retail Hardware Association v.
State, 279 N.W. 2d 360 (Minn. 1979); and Minnesota Chamber of Commerce v. Minnesota Pollution Control
Agency, 469 N.W. 2d 100 (Minn. Ct. App. 1991), review denied July 24, 1991.
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Few legal challenges were brought against adopted rules on the grounds that
due process requirements were not followed.

We also found that:

e Courts have generally upheld rules when the agency had the
statutory authority to adopt the rule and complied with APA
procedural requirements, and when the rule was consistent with the
statute.

Courts have declared rules invalid if the agency had neither the general nor
specific authority to adopt a rule (e.g., the rule was out51de the agency’s juris-
diction) or if the rule directly conflicted with a statute.3 In addition, the Su-
preme Court has declared that a rule is mvahd if it is not rationally related to
the legislative ends sought to be achieved.??

If the agency has rulemaking authority and follows APA procedures, and the
rule does not contradict the statute courts usually defer to agency expertise in
judging a rule’s reasonableness.”> However, 1f the agency’s action involves a
legal interpretation, it receives closer scrutmy Although courts have not
been entirely consistent, they have usually found that a rule is valid unless the
resulting agency action is "arbitrary and capricious." In defining arbitrary and
capricious, courts have looked for a rational basis for the rule, i.e., the agency
must explain on what ev1dence it is relying and how the evidence connects ra-
tionally to the rule involved.?’

A few legal challenges have been raised with the courts seeking to invalidate
an adopted rule that differed from the proposed rule originally published in the
State Register. Appellants.claimed that the agency should have provided fora
new notice and hearing. The courts, however, have found that rule changes
are permissible if they do not introduce new subject matter that would have af-
fected parties not receiving the original rulemaking notice.?® Court interpreta-
tions of the APA’s substantial change provision appear closer to the Attomey

23 See Wallace v. Commissioner of Taxation, 184 N.W. 2d 588 (Minn. 1971); Wangen v. Commissioner of
Public Safety, 437 N.W. 2d 120 (Minn. Ct. App. 1989);, Weber v. City of Inver Grove Heights, 461 N.W. 2d 918
(Minn. 1990); Stasny v. Dept. of Commerce, 474 N.W. 2d 195 (Minn. Ct. App. 1991); and Scalf v. LaSalle Con-
valescent Home/Beverly Enterprises, 481 N.W, 2d 364 (Minn. 1992).

24 Mammenga v. State Dept. of Human Services, 492 N.W. 2d 786 (Minn. 1989).

25 See City of Morton v. Minnesota Pollution Control Agency, 437 N.W. 2d 741 (Minn. Ct. App. 1989) and
Ross v. State Dept. of Human Services, 469 N.W. 2d 739 (Minn. Ct. App. 1991), review denied July 24, 1991.

26 See Matter of Hibbing Taconite Co., 431 N.W. 2d 885 (Minn. Ct. App. 1988); Ebencezer Society v. Minne-
sota Dept. of Human Services, 433 N.W_2d 436 (Minn. Ct. App. 1988); and Matter of Kantrud, 465 N.W. 2d
291 (Minn. Ct. App. 1991).

27 For an explicit statement of this policy, see Manufactured Housing Institute v. Pettersen, 347 N.W. 2d 238
(Minn. 1984) and Minnesota Chamber of Commerce v. Minnesota Pollution Control Agency, 469 N.W. 2d 100
(Minn. Ct. App. 1991), review denied July 24, 1991.

28 See Minnesota Association for Homes for the Aging v. Dept. of Human Services, 385 N.W. 2d 65 (Minn. C.
App. 1986), City of Morton v. Minnesota Pollution Control Agency, 437 N.W. 2d 741 (Minn. Ct. App. 1989),
and Minnesota Chamber of Commerce v. Minnesota Pollution Control Agency, 469 N.W. 2d 100 (Minn. Ct.
App. 1991), review denied July 24, 1991.
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General’s definition than the more inclusive definition in the Office of Admin-
istrative Hearings rules.?®

LEGISLATIVE REVIEW

Individuals may also file a formal complaint about a rule with the Legislative
Commission to Review Administrative Rules. The commission may hold pub-
lic hearings on the rule, or if the rule was adopted without a hearing, it may re-
quest that the Office of Administrative Hearings hold one.30 Similar
commissions exist in many other states and, as shown earlier in Figure 4.1, are
prescribed by the Model APA 3! As shown in Table 4.6, 10 states (and the
Model APA) have both executive and legislative review of rules, 31 states
have legislative review only, six states have executive branch review only, and
three states have no formal review of administrative rules.

Table 4.6: States’ Administrative Rules Review by
Type

Type of Rules Review Number of States Percent
States with Executive Branch Review only 6 12%
States with Legislative Review only1 31 62
States with Both Executive and Legislative

Review 10 20
States with No Formal Review of Rules 3 _ B
Total 50 100%

IMinnesota was included in this category.

Source: National Conference of State Legislatures, Legislative Review of Administrative Rules and
Regulations (Denver, 1990).

Figure 4.6 shows that there is considerable variation in how states structure
the legislative rules review function. Although review may occur both before
and after rules are adopted, most legislatures provide for systematic review of
proposed rules. Rules review may be conducted by a bipartisan commission,
like Minnesota’s Legislative Commission to Review Administrative Rules, by
appropriate standing committees of the legislature, or by both. Minnesota is
one of four states whose commissions can temporarily suspend a rule.

Giving legislative commissions or committees, as opposed to the full legisla-
ture, authority to suspend rules raises certain constitutional issues. On the fed-
eral level, the United States Supreme Court has ruled that the legislative veto,
whereby either chamber of Congress can pass a resolution overturning an

29 We discussed the effects of the APA’s substantial change provision in Chapter 2.
30 Minn. Stat. §3.842, subd. 3.
31 Model State Administrative Procedure Act §3-203.
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executive action, violates the separation of powers clause of the Constitu-
tion.3? Since most states have similar separation of powers clauses in their
constitutions, the Supreme Court’s ruling has raised serious concems about
provisions in state administrative procedure acts that give joint legislative
rules review commissions or standing legislative committees the formal power
to suspend or veto an agency rule. On the other hand, the Wisconsin Supreme

Figure 4.6:

Type of Legislative Review

Rules Review Powers of State Legislatures

Bipartisan Commission

Standing Policy Committees

Reviews Reviews
Reviews Reviews Both Proposed Reviews Adopted
Formal Powers Proposed Rules  Adopted Rules and Adopted  Proposed Rules or Both
Amend or Alabama Georgia
Disapprove Connecticut West \flrginia2
Michigan
West Virginia2
Rules Automat- Kentucky2 Colorado Utah Kentucky2
ically Expire Tennessee
Amend or Ohio Kansas ldaho
Disapprove Pennsylvania1 2 Louisiana
with Concur- Massachusetts®
rent or Joint Pennsylvania1 2
Resolutions South Carolina
Temporarily Sus- North Carolina Minnesota Wiscorisin? Wisconsin?
pend or Delay South Dakota’
Effective Date
File or Publish Florida Indiana lowa New Hampshire2 Vermont®
Formal Objec- lllinois Montana Virginia
tions Maryland Vermon
Nevada Washington
New Hampshire2 Wyoming
North Dakota
Advisory Only Alaska Oklahoma? Missouri* Maine Oklahoma?
Arkansas New York Texas
Oregon

1Legislative veto provided in state constitutions. Veto authority granted only during interim in Michigan and South Dakota.

2Provides for review by both bipartisan commission and standing commiftees. Pennsylvania’'s commission is an independent board
appointed by govemnor and presiding officers of the general assembly.

3Review is limited to capitol facilities rules only.

“Formal powers vary depending on authority written into each statute.

Source: OLA analysis of information in National Conference of State Legislatures, Legis/ative Review of Administrative Rules and
Regulations, (Denver, 1990).

32 Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983).
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Court recently upheld the constitutionality of its joint legislative commission’s
rule suspension clause.3> Minnesota’s commission has used its rule suspen-
sion authority only three times in its history, most recently in 1985. The con-
stitutionality of this APA provision has not been challenged.

States have reacted to the constitutional separation of powers issue in several
ways. Four states have passed constitutional amendments granting legislative
commissions authority to veto proposed rules. Other states have rule sunset
provisions that require legislative re-authorization of rules. In West Virginia,
all proposed rules are subject to legislative approval, which occurs in the form
of an omnibus bill.

Compared to other states, we found that:

e Minnesota places a greater emphasis on reviewing the legality of
rules and compliance with administrative procedures than on the
political acceptability of rules and their responsiveness to the
concerns of the Legislature.

Minnesota relies primarily on the Attorney General’s Office and the Office of
Administrative Hearings to review rules. As we found, however, those review-
ers focus primarily on the legal requirements of Minnesota’s APA and are less
assertive in questioning whether rules are politically acceptable or responsive
to concems of the Legislature. Rules are not nommally reviewed by standing
committees of the Legislature and the Legislative Commission to Review Ad-
ministrative Rules has rarely used its authority to suspend a rule. In recent
years, the commission has become more proactive and has required agency
representatives to testify about proposed rules that raise legislative concems.
For example, the commission was instrumental in convincing the Department
of Public Safety to modify its proposed rule on flammability protection stand-
ards for furmniture. In our opinion, however, legislative oversight of agency
rules in Minnesota is less prominent than in many other states.

SUMMARY

Agencies usually complied with those rulemaking requirements that are moni-
tored by offices responsible for rules review, especially the due process re-
quirements, but they did not always comply with special APA requirements or
meet legislatively mandated deadlines. Rule reviews by administrative law
judges are more thorough than those conducted by the Attorney General’s
staff, although this may be because of differences in complexity and contro-
versy of the rules they each review.

33 Martinez v. Department of Industry, Labor and Human Relations, 478 N.W. 2d 582 (Wis. 1992).
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Minnesota’s APA places primary emphasis on ensuring that agencies comply
with the legal and procedural requirements rather than on the content of rules.
The APA requires agencies to demonstrate the need and reasonableness of
rules, and the review process ensures that agencies have authority to adopt
their rules and that the rules are consistent with state law. However, Minne-
sota’s review procedures focus much less on whether rules are in the public in-
terest or consistent with legislative intent. Courts have generally deferred to
agency expertise, and have only overturned rules when they exceeded agency
authority or were inconsistent with the law.
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n this chapter, we summarize our conclusions about administrative rule-
Imaking and present our recommendations. Our discussion focuses on the
following questions:
e Does Minnesota’s Administrative Procedure Act (APA) need to be
modified, and if so, in what ways?

e What additional changes are needed to improve agency rulemaking?

We conclude that Minnesota’s rulemaking requirements are generally flexible.
However, the rulemaking process does not always offer adequate opportuni-
ties for public participation.

Minnesota’s APA is based on the assumption that rulemaking is primarily a
technical and legal process. When the current APA is evaluated recognizing
that fulemaking is also a political process, it has some weaknesses. We found
that a majority of people affected by rules say their input comes too late to
make a difference, mainly because the formal part of the process is not well
timed to receive meaningful public input. For several reasons, important deci-
sions affecting the content of rules are often made outside the formal part of
the rulemaking process. We recommend changing the Administrative Proce-
dure Act so that the informal and formal processes both ensure fair and equal
opportunities for public participation. We also recommend changes aimed at
making agency rulemaking more efficient and less cumbersome.

We recognize that an administrative procedure act must balance competing
goals. It must be flexible enough to accommodate different agencies and
rules, yet provide a uniform process to be used throughout state government.
The act must ensure a fair, open, and publicly accountable rulemaking proc-
ess, yet provide for efficiency and ensure that regulations are put into effect
quickly.
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RULEMAKING TIME AND COSTS

We think that:

e By allowing most rules to be adopted without a public hearing,
Minnesota’s APA has produced some efficiencies.

The large majority of rules (about 80 percent) are adopted without a public
hearing, and these rules take an average of 14 months to adopt from the time
drafting begins until the rule takes effect. Most of that time (almost 70 per-
cent) is spent drafting the rule, not meeting APA requirements. We estimate
that for the approximately 125 to 130 rules adopted each year, the rulemaking
process costs about $3.4 million annually.

We also found that:

e The requirements contained in the APA are not a major source of
rulemaking delays. '

However,

e There are a small number of rules that take an unusually long time to
adopt; and

e The time and costs of rulemaking could be reduced if fewer
procedural and substantive errors were made.

Rules that require a public hearing (19 percent) cost more and take an average
of 26.6 months to adopt, nearly twice as long as rules without a hearing, be-
cause they deal with very controversial issues. Furthemmore, there are no time
limits on the drafting and negotiation phase of agency rulemaking. Conflicts
left unresolved by the Legislature when it enacts a law often must be resolved
during the rulemaking process, and agencies are encouraged to negotiate with
affected parties to reach a compromise and avoid a public hearing. A few of
the rules that eventually required a public hearing have taken as long as 13
years to adopt, but these are the extreme and quite rare. Nonetheless, rules
adopted that long after the Legislature authorized them may not reflect current
legislative intentions or be politically acceptable.

We found that 28 percent of all proposed rules contain procedural or substan-
tive errors, which results in delays and higher costs. For instance, when errors
are made, the formal adoption process, which begins with publishing the pro-
posed rule, takes nearly three months longer than when there are no errors.
Furthermore, we found misperceptions and inaccurate interpretations of APA
provisions and requirements among a fair number of agency staff, which may
be due to inadequate legal advice, the failure to seek legal counsel, or inade-
quate staff training.
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We suggest two alternatives to reduce the time and costs of adopting rules and
to provide for greater accountability:

o The Legislature should consider amending the APA to require
reauthorization of rules not adopted within 18 months of their
authorizing legislation.

e The Legislature should also consider using specific authorizing
statutes to require that agencies report back by specified dates on
rules dealing with controversial issues.

Minnesota’s current APA requires that new rules be proposed within 180 days
of their authorizing legislation, but permits agencies to notify the Legislative
Commission to Review Administrative Rules, the Governor, and appropriate
policy committees if they fail to meet the deadline. We found that none of the
rules authorized in 1991 met the 180-day deadline, most likely because it
takes longer than six months to draft a new rule. Although this provision sets
an unrealistic deadline, some type of accountability is necessary. We think a
more workable approach may be to require regular reporting to the Legislature
on those rulemaking actions that agencies cannot resolve within a reasonable
length of time.! By requiring agencies to report back on difficult and contro-
versial rules, the Legislature could either enact a more precise statute (making
a rule unnecessary), provide agencies with better guidance and authorize them
to continue rulemaking, or terminate the rulemaking effort.

We also recommend that:

e The Department of Employee Relations should establish and
coordinate a training and technical assistance program for
administrative and legal staff involved in rule writing.

Currently, the Revisor’s Office provides informal help with rulemaking and
distributes rulemaking guidebooks, upon request, and the Attorney General’s
Office puts on occasional continuing legal education seminars and informally
provides assistance. But there are no formal, regularly scheduled training pro-
grams that cover all aspects of rulemaking. Further, some staff may not be
aware of the assistance that is currently available from the Revisor’s Office
and Attorney General’s Office. Training is especially important for new staff
and those who write rules infrequently.

We think the training program should cover the technical and legal aspects of
rule-writing, as well as its political aspects (negotiation, mediation, effective
methods for obtaining input, etc.). We think the Department of Employee Re-
lations should consult with the Revisor’s Office, Attorney General’s Office,
and Office of Administrative Hearings in establishing the program and coordi-
nate or incorporate existing training services and extemal expertise where

1 About 30 of the rules reviewed in fiscal year 1992 would not have met an 18-month deadline, and approxi-
mately 22 rules would not have met a 24-month deadline.
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appropriate. In our opinion, training and technical assistance that is ade-
quately publicized and accessible should minimize the number of errors, re-
duce rulemaking time, and be cost-effective in the long run.

PUBLIC PARTICIPATION

We found that there is a great deal of public input into rulemaking, and many
agencies do a good job of securing broad-based public participation. How-
ever:

¢ Encouraging agencies to negotiate rules before formally proposing
them has made the public notice-and-comment process mandated by
the APA less meaningful;

o In the absence of guidelines or standards governing the negotiation
process, many people are effectively left out of the process while those
selected to participate have an unfair advantage;

e The formal public notice mechanisms may be inadequate to ensure
timely notice and meaningful participation in rulemaking; and

e The prohibition of "substantial changes" after rules have been
proposed is often misunderstood by agencies and may inhibit them
from adopting suggestions contained in public comments made
through official mechanisms.

"Negotiated" rulemaking is now commonplace. Sometimes agencies even ne-
gotiate to get people to withdraw their requests for a public hearing. Negotiat-
ing what will be in a rule with interested parties may be efficient and may lead
to satisfaction on the part of those who are included in the negotiations, but
there are also unintended consequences. Since the content of rules is largely
decided in the negotiation process, the formal, APA-mandated public participa-
tion process has become less important. Also, the negotiation process is not
part of the official rulemaking record nor subject to legal or statutory controls
guaranteeing equal access. Therefore, it can easily be dominated by those
groups and organizations with more resources.

Most people do not hear about rules from the State Register, which makes
agencies’ own notification efforts even more important.. As a result, by the
time a rule is formally proposed and published in the State Register, an infor-
mal agreement between an agency and those parties included in the negotia-
tions may have been reached. Those groups and individuals not consulted
often feel left out. Nearly 70 percent of the affected parties we surveyed said
they hear about rules too late for their input to make a difference.

Furthermore, the initial public notice (to solicit outside opinions) is not uni-
formly used and usually does not elicit useful comments because it does not
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contain enough information about the rule. Finally, many agency staff are re-
luctant to change a rule after it has been formally published in the State Regis-
ter, in part because they misunderstand the APA provision prohibiting
"substantial changes." In combination, these factors limit the usefulness of
public input that comes through official channels.

We considered a number of alternatives for addressing these problems, includ-
ing replacing the public participation provisions of Minnesota’s APA with
those contained in the Model APA, requiring more extensive public notice of
proposed rules (such as publication in major newspapers), eliminating the
"substantial change" provision, lengthening the public comment period on pro-
posed rules to 45 or 60 days, or adding requirements to govern agencies’ infor-
mal rulemaking (such as mandating rules advisory committees or specifying
membership criteria). However, we believe that these alternatives—-while they
might be appropriate for some rules--would add either unnecessary costs or
time to other rules without commensurate benefits.

Therefore, we make the following suggestions for improving administrative
rulemaking, which are designed to: 1) ensure fairer and broader public access
to agencies early in the rule-drafting phase when comments can reasonably be
considered; 2) ensure minimum due process, recognizing the political nature
of rulemaking; and also 3) minimize the requirements that may be appropriate
for only a few rules.

First, we recommend that:
e The Legislature should consider amending the APA to require an
initial "notice of regulatory action" for all rules, which would replace
the "notice to solicit outside opinion," and to specify the contents of

this notice, timeframes for publication, and methods of distribution.

The current "notice to solicit outside opinion" is already published for over 60

_percent of all rules, and our findings suggest that, if agencies were in full com-

pliance with current APA requirements, it should be published for about 15 to
20 percent more. So replacing it with a mandatory "notice of regulatory ac-
tion" should not represent an undue burden on agencies. We found that agen-
cies do not have to send the current notice to people potentially affected by a
rule, and it rarely elicits comments an agency can use because it does not con-
tain sufficient information.

We think the new "notice of regulatory action" should include a short sum-
mary of the impending rule’s purpose and motivation, the types of groups and
individuals likely to be affected, the methods by which the agency intends to
solicit informal public input, and how people may receive regular information
about the rule during the drafting phase, including copies of preliminary
drafts. If the agency intends to use a rules advisory committee, the notice
should contain sufficient information about how members will be selected and
how interested individuals can request to be included or, if not included, how
they can send comments to the committee. Agencies should be required to
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publish such a notice in the State Register and to send it to everyone on their
regular agency mailing list. In addition, agencies should be required to make
a reasonable effort to identify others potentially affected by the rule and send
it to them as well. For new rules, agencies should be required to publish this
notice within a specified number of days after the enabling law takes effect.

In addition, we recommend that:

e The Legislature should consider amending the APA to require that
agencies maintain a "rulemaking docket" that contains an up-to-date
listing of the status of existing rules and impending rulemaking
actions.

The rulemaking docket should be submitted annually to the Legislative Com-
mission to Review Administrative Rules and appropriate legislative policy
committees at the beginning of the fiscal year and should be available to the
public upon request.

A rulemaking docket is intended to enable the public to determine easily and
in one place all potential rules the agency may be working on. The Model
APA recommends that agencies be required to maintain a "public rulemaking
docket," which contains the "entire current rulemaking agenda of an agency
and all pertinent information related thereto" and specifies its contents.> We
think that such a requirement added to Minnesota’s APA would "level the
playing field" somewhat. It would also help the Legislature monitor rulemak-
ing and provide better oversight.

We also recommend that:

o The Legislature should consider amending the APA to establish a
single definition of "substantial change."

The prohibition of "substantial changes" between publication of a proposed
rule and adoption is confusing enough without having two different defini-
tions in the rules of the Office of Administrative Hearings and Attorney Gen-
eral’s Office. In fact, a strong case could be made for eliminating this
provision because it appears to conflict with the goal of seeking and using pub-
lic input. However, there is a valid rationale for keeping it: to protect the pub-
lic against agencies proposing one rule and then adopting something
completely different. Therefore, we recommend that there be a single defini-
tion, which should be added to the APA. In addition, greater effort should be
made by both the Attorney General’s Office and the Office of Administrative
Hearings to explain this concept to agencies, and the training program we rec-
ommended above should address the substantial change issue in depth.

2 Model State Administrative Procedure Act (1981), §6.2.1.
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We also recommend that:

o The Legislature should consider amending the APA to require that
individuals requesting a public hearing on a rule provide their
address and phone number, that everyone who has requested a
hearing be notified when agencies negotiate to secure withdrawal of
hearing requests, and that agreements made in negotiations be made
a matter of public record and included in the official rulemaking
record.

Currently, the APA requires that requests for a public hearing be in writing,
but it does not specify what the request should contain. Agency stafftold us
they sometimes receive hearing requests without sufficient information to en-
able them to contact people. We think it is reasonable to require the collection
of minimal information. However, we also think that if an agency intends to
negotiate with anyone to withdraw a request, everyone who has requested a
hearing should be invited to participate in the negotiations. Furthermore,
since this is an important stage in the official rulemaking process, it should be
a required part of the public record and subject to external review to ensure
compliance (see below).

In addition, we recommend that:

e The Legislature should write into authorizing legislation additional
requirements when it wants an agency to seek broader public input on
a particular rule.

There may be some rules where the Legislature thinks an agency needs to go -
beyond the minimum requirements contained in the APA to solicit public opin-
ions. By writing any additional rulemaking requirements into the authorizing
legislation, the Legislature can ensure these provisions will be monitored dur-
ing the external rules review process.

We also recommend that:

e Agencies should make a greater effort to educate the public about
how to receive direct information about their rulemaking actions.

¢ In addition, agencies should make greater use of agency-held public
hearings or widely publicized public meetings early in the rulemaking
process. They should include wider circulation of early rule drafts
among all parties affected by rules, by issuing press releases and
publishing notices in agency and association newsletters.
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e Also, agencies should terminate the negotiation process when it fails
to make progress toward resolving issues and either proceed more
quickly to an official public hearing before an administrative law
judge, to a professional negotiator or mediator, or return to the
Legislature for guidance.

The purpose of these recommendations is to shorten the informal process,
while broadening public input in the early stages of rulemaking and making
rules more responsive to the Legislature. Agencies have the authority to write
rules within the APA’s due process requirements, and sometimes agencies
may try too hard or too long to negotiate rules and accommodate interests.
The use of rules advisory committees on controversial rules has become fairly
common, but these committees are not necessarily the best approach for seek-
ing broad-based public input. Also, where agencies have a history of conten-
tious relationships with regulated parties, an outside mediator brought into the
process early might help resolve conflicts more quickly.

DEFINING WHEN RULEMAKING IS

NECESSARY

We found that:

¢ The definition of agency statements that must go through rulemaking
is so broad and inclusive that agencies have difficulty complying.

We could not determine the extent to which agencies may be avoiding formal
rulemaking by issuing improper policy "guidelines" or "bulletins," applying
general standards (which should be rules) in case-by-case decisions, or allow-
ing seriously outdated rules to remain in effect instead of formally amending
them. Agency staff and respondents to our survey of people affected by rules
told us that these things occur, but we do not know how often. Our examina-
tion of court cases suggests that the issue of agencies not going through for-
mal rulemaking when they should generates many legal challenges.

We also found that Minnesota’s rule definition, which has evolved through
court interpretations of the APA, is more inclusive than the one recommended
by the Model State APA. It requires that "interpretive rules," which clarify the
meaning of statutory language, also have the force and effect of law and must
be adopted through formal rulemaking, while the Model APA exempts "inter-
pretive rules” from some requirements.
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However, we conclude that:

e Neither forcing agencies to comply fully with the current definition
nor changing the definition to permit greater agency discretion are
practical solutions that simultaneously meet the goals of the
Administrative Procedure Act.

We considered a number of alternatives for addressing the problem that agen-
cies may not be going through formal rulemaking as often as they should, in-
cluding strengthening oversight to increase agency compliance and revising
the APA to exempt interpretive rules. While we do recommend stronger over-
sight (see below), that step by itself is unlikely to ensure compliance because
agencies say they do not have enough resources to engage in all the rulemak-
ing they should. This suggests that either the APA’s definition of a rule needs
to be changed or rulemaking actions need to be prioritized.

A number of agency staff told us they need greater flexibility in carrying out
their business than the current APA permits. Specifically, they would like to
issue "interpretive guidelines," without the force and effect of law, which
could be changed as needed without going through formal rulemaking. In our
view, the agency perspective on this issue has some merit. However, itis diffi- -
cult to see how the practical effects of "guidelines" would be different from
.those of rules. If agencies expect regulated parties to follow their guidelines;
that would make them equivalent to rules so they should be adopted following
.appropriate procedures. On the other hand, if agencies do not expect their
guidelines to be followed, it is not clear what purpose they would serve. In
our opinion, efforts to permit agencies to make enforceable policies without
appropriate legislative delegation or proper procedures and oversight raise se-
rious legal questions.

But there are some related issues--exemptions to rulemaking, fee rules, setting
rulemaking priorities--for which the Legislature could provide agencies with
more specific guidance. Therefore, to help clarify when rulemaking is re-
quired for some rules and to provide for some additional flexibility, we make
the following recommendations.

e The Legislature should consider establishing a policy and criteria for
granting exemptions from rulemaking and specifying the conditions
under which emergency rulemaking or some other expedited process
should apply.

¢ The Legislature should also consider revising the APA to provide for
external review of exempt rules that have the force and effect of law
for form and legality.

Exempting programs from formal rulemaking and permitting some rules to go
through an abbreviated rulemaking process are strategies for minimizing rule-
making costs and putting regulations into effect quickly. We think that the
Legislature should consider establishing policies governing their use and



110

There is
confusion
over which
fees should

be set in rules.

ADMINISTRATIVE RULEMAKING

subjecting them to some extemal scrutiny, rather than proceeding on a case-by-
case basis. Currently, bills containing these types of rulemaking actions are
supposed to be reviewed by the House and Senate Governmental Operations
Committees, but it is unclear whether this occurs consistently. Establishing a
general policy might help to ensure that similar cases are treated uniformly.
Also, the Legislature may wish to consider establishing an expedited process,
similar to emergency rules but without expiration dates, for certain types of
rules (e.g., repeals, verbatim adoption of federal requirements, and minor
wording changes).

Finally, we recommend that:

e The Legislature should consider revising Minn. Stat. §16A.128 (fee
rules) to clarify the conditions under which formal rulemaking should
be required, which fees should be exempt from rulemaking, and
which fees the Legislature may want to specify allocation formulas for
in statute.

The establishment of fees to offset program costs has become a common
method for funding some services. We found that there is sufficient confusion
and disagreement at present about which fees should be established by rules
that legislative clarification is needed. We think there are some types of fees,
such as those which offset administrative costs or where the allocation for-
mula remains unchanged, that the Department of Finance could approve on its
own.

JUSTIFYING THE NEED AND
REASONABLENESS OF RULES

The Legislature wants agencies to adopt technically sound rules that are also
sensitive to the costs that rules impose on people affected by them. It has tried
to accomplish these goals by enacting procedural requirements for agencies to
follow. We found that:

® Agency statements that justify the need and reasonableness of rules
are useful, but could be improved and should receive wider
distribution; and

e The additional requirements placed on agencies by the APA--small
business and agricultural land impact statements and fiscal notes for
effects on local governments--have not had their desired effects.

Agency staff told us that the required "statements of need and reasonableness"
help them to write better rules. However, there is some misunderstanding
among staff about how these statements must be written, and they do not nec-
essarily receive wide public distribution. The results of our survey suggest
that the majority of affected parties think agencies do not adequately justify
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their rules. Also, the requirements that have been added to the APA to force
agencies to consider or assess the impacts of their rules on some subgroups
(agricultural land, small business owners, local governments) have had limited
effects. Agencies are not required to change rules based on these assessments,
and we found that few modify rules to make them less stringent for small busi-
nesses. Also, there are no clear guidelines for what the special requirements
pertaining to agricultural land and fiscal impacts on local governments should
contain.

We considered several possible solutions, including stronger monitoring of
rule justification requirements for rules without a public hearing, tougher rule
justification requirements overall, and better training and technical assistance
for rule-writing staff. After careful consideration, however, we conclude that
the solution does not lie in trying to force agencies to comply with require-
ments that are both costly and unlikely to be effective. Therefore, we recom-
mend that:

o The Legislature should consider eliminating the APA’s special rule
justification requirements relating to agricultural land, small
business, and fiscal impacts on local governments, and requiring
instead a "regulatory analysis” under certain circumstan ces, similar
to the Model APA’s provision.

Or, alternatively:

e The Legislature should eliminate the special requirements that apply
to all rules and use specific authorizing legislation to require that
regulatory analyses be done as part of the rule-drafting process for
rules that are likely to have significant fiscal impacts.

Under the Model APA, a regulatory analysis is not required for all rules, but is
required if requested by the govemnor, the legislative rules review committee, a
political subdivision, another state agency, or 300 persons. The Model APA
also requires that requests for an agency regulatory analysis must be made
within 20 days after a rule is proposed. We think the period for requests
should come earlier in the rulemaking process, such as following the initial no-
tice of regulatory action. Alternatively, the Legislature could impose this re-
quirement for those rules it deems likely to have large fiscal impacts (not
limited to those affected parties currently specified in the APA, but impacts on
others as well, including the state). The Model APA also specifies what such
an analysis should contain.> Whichever approach is selected, compliance
with any regulatory analysis provisions should be carefully monitored by of-
fices responsible for the external review of proposed rules.

3 Model State Administrative Procedure Act (1981), §6.5.3.
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In addition, we recommend:

e Agencies should more widely distribute their statements of need and
reasonableness (or abbreviated versions of them) to affected parties,
along with rule drafts, earlier in the rulemaking process.

RULE REVIEW, OVERSIGHT, AND
ACCOUNTABILITY

Our analysis has shown that:

¢ Rules without a public hearing, which constitute over three-fourths of
proposed rules, are not as thoroughly scrutinized as rules with a
hearing;

¢ Rules review in Minnesota emphasizes legal compliance with
procedural requirements; and

¢ Current procedures may not always ensure that rules are acceptable
to the Legislature and the public.

All states with APAs have procedures for reviewing agency rules, both before
and after they become effective, as a check on administrative power. Typi-
cally, rules are reviewed before adoption to ensure that they are legally author-
ized, unambiguous, needed, reasonable, and consistent with legislative intent,
and that the proper procedures were followed. Minnesota has an unusual
structure for rules review. The review of rules before they become effective is
vested in judicial or quasi-judicial offices, which emphasize legal review.

The Attorney General’s Office reviews about 80 percent of the rules. It
checks to make sure that agencies have complied with due process require-
ments and filed the appropriate documents, and have the statutory authority to
adopt the rule. In addition, this office examines the statement of need and rea-
sonableness, but is reluctant to reject a rule for an inadequate statement be-
cause the agency would have to start the formal process over again. The
Attormey General’s Office found inadequate statements of need and reason-
ableness for 2 percent of the rules it reviewed in fiscal years 1991 and 1992,
compared to 35 percent of the rules reviewed by the Office of Administrative
Hearings. The Attomey General’s Office does not examine rules for consis-
tency with legislative intent and does not prepare written reports on the rules it
reviews.

The rationale for not subjecting these rules to a more stringent review is that
they are acceptable to those affected by them, or there would have been 25 or
more requests for a hearing. We leamed, however, that many people affected
by rules say they do not receive adequate and timely notice and, therefore,
may not hear about rules in time to submit a written request for a hearing.



CONCLUSIONS AND RECOMMENDATIONS 113

We recommend
consolidating
rule review
.within the
Office of
Administrative
Hearings.

Also, agencies sometimes negotiate selectively to secure withdrawals of hear-
ing requests.

The Office of Administrative Hearings reviews rules (with public hearings)
more thoroughly and writes a detailed report. However, on issues related to
policy--need and reasonableness and consistency with legislative intent--there
is a presumption in favor of the agency so long as it presents a reasoned case.
In determining legislative intent, administrative law judges told us they rely
on statutory language.

The Legislative Commission to Review Administrative Rules investigates
rule-related complaints, but only recently has it begun to look critically at
rules before they are adopted. In many states, the Legislature more formally
and more actively monitors the adequacy of rulemaking procedures or reviews
proposed rules, particularly with respect to issues of statutory authority and
consistency with legislative intent. In some states, the Legislature reviews
and formally authorizes all rules, mandates that rules expire unless they are
legislatively reauthorized, or requires that rules be updated on a regular basis.
Other states have created a stronger role for the governor to coordinate rule-
making. These mechanisms are all designed to ensure greater accountability
forunelected agency staff and the rules they adopt.

Several of the recommendations we have made should contribute to greater
oversight and accountability for agency rules, including that: 1) rulemaking
actions taking longer than 18 months should require legislative reauthoriza-
tion; 2) agencies should be required to make available to the Legislature and

. the public a rulemaking docket that includes the status of all rules; and 3) the

Legislature should consider placing additional procedural requirements on
rules likely to be controversial.

Beyond these, we considered other ways to improve the monitoring of agency
rules, including requiring a more thorough review of proposed rules by the At-
torney General’s Office and creating an oversight role for the Governor. How-
ever, we recommend that:

o The Legislature should consider amending the APA to consolidate
legal review by transferring rules review duties currently handled by
the Attorney General’s Office to the Office of Administrative
Hearings.

The dual role played by the Attorney General’s Office--providing legal advice
to agencies during rulemaking and subsequently reviewing rules without a
public hearing--is confusing to many agency staff. It also has the appearance
of a conflict of interest since staff responsible for reviewing rules also provide
legal advice during rulemaking (although not for the same agencies). In addi-
tion, the Attorney General’s Office and Office of Administrative Hearings
have different rules governing their procedures and do not always apply the
same standards, criteria, and definitions in reviewing rules. Given that the At-
torney General’s primary role is acting as agencies’ legal counsel, we think it
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is more appropriate for the Office of Administrative Hearings to function in
the rules review capacity for all rules. The majority of affected parties we sur-
veyed said staff of this office were fair and impartial in carrying out their rule-
related responsibilities.

We do not think that the Office of Administrative Hearings should subject
rules without a hearing to the level of scrutiny it currently gives to rules with a
hearing. However, similar standards should apply and rules without a hearing
should be more closely monitored than at present.

In addition, we recommend that:

e The APA should be amended to require that the Office of
Administrative Hearings (and Attorney General’s Office if separate
rules review is maintained) critically examine agency efforts to notify
all people affected by impending rules, and give close scrutiny to
agency negotiations to secure withdrawal of public hearing requests.

We think the rules review process should focus on how people affected by

rules actually hear about them. We considered various alternatives for improv- -
ing public notice, but in the end, we concluded that the responsibility for ade-
quate public notice rests with the agency. Therefore, we think that the office
responsible for external review of proposed rules should question agency staff
directly about how they identify and notify additional groups and individuals
who might be affected. :

Also, given the way the 25-signature requirement can be manipulated, we
think changes are in order. We considered amending the APA to prohibit with-
drawals of hearing requests, but we found cases where withdrawals were ap-
propriate because they involved misunderstandings. Therefore, we
recommend that the Office of Administrative Hearings (and Attomey Gen-
eral’s Office, if appropriate) closely scrutinize negotiations pertaining to with-
drawals of hearing requests to ensure that minimum due process standards are
met. ‘

Finally, we considered additional ways the Legislature could monitor rulemak-
ing more closely, if it wants to, and ensure that its directives are faithfully car-
ried out. First, the Legislature could enact more specific, detailed laws,
thereby limiting agency discretion and minimizing the need for administrative
rules. The Legislature can help agencies by putting statements of intent into
laws that establish programs and by being more specific in granting rulemak-
ing authority. However, the extent to which very specific legislation can sub-
stitute for administrative rules is limited. Legislators do not have the technical
expertise nor the time to write specific, detailed legislation on all the highly
technical issues about which they make decisions. Developing the details of
legislation in rules is an appropriate job for administrative agencies and
trained technical staff.
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agency rules.

Alternatively, the Legislature could limit the time that rules will be effective,
requiring agencies to return to the Legislature to renew them. Or the Legisla-
ture could put more procedural requirements into the APA and rely on existing
review bodies to monitor and enforce them. But these alternatives would
place a significant burden either on the Legislature or on agencies that is un-
likely to be justified for most rules. As noted above, we think a more reason-
able approach, if the Legislature wants to ensure greater accountability, is to
place additional specific requirements, where needed, in each substantive
piece of legislation.

Should the Legislature want more oversight, we recommend that:

e The Legislature should consider strengthening the formal rule review
and oversight powers of the Legislative Commission to Review
Administrative Rules, Governmental Operations Committees, or
standing policy committees.

There are many other states to which the Legislature could look for guidance
if it wants to pursue one or more of these alternatives.* A number of states
have developed procedures whereby regular review of proposed rules is con-
ducted by a joint legislative committee, like the Legislative Commission to
Review Administrative Rules, in combination with standing committees. The
commission already has the power to suspend a rule temporarily, after it has
consulted with the appropriate policy committees. But that power has been

- used infrequently and its constitutionality is still in question.

In addition, the Legislature may want to consider giving the commission, leg-
islative standing committees, or both the power to review proposed rules. A
more regularized review of proposed rules by the Legislature would not neces-
sarily add more time to the rulemaking process if the review were to coincide
with other external review and occur within specified time limits.

Also, the statutory authority of the Legislative Commission to Review Admin-
istrative Rules could be made more explicit to provide standards or criteria for
suspensions and to specify its responsibility for investigating cases of out-
dated rules and agencies improperly issuing "policy guidelines." The results
of its investigations could be brought back to the full Legislature, through the
appropriate standing committees, for action.

We also recommend that:
¢ The Legislature should consider restricting the use of agencies’ broad
rulemaking authority on a case-by-case basis and requiring that

agencies seek specific authority to adopt rules.

The requirement for agencies to maintain rulemaking dockets and regularly
submit them to the Legislature should help to keep the Legislature informed

4  See National Conference of State Legislatures, Legislative Review of Administrative Rules and Regulations
(Denver, 1990).
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of agencies’ rulemaking actions. But in addition, we think that agencies
should seck legislative guidance on their rule priorities. This is especially im-
portant for agencies with broad rulemaking authority, which are not required
to seek specific legislative authority for all rules. There may be instances
where agencies need to adopt a rule quickly, and having broad rulemaking
authority enables them to do so. However, in order to ensure adequate public
accountability, we think it might be more appropriate if agencies received spe-
cific legislative authority, where possible, for the rules they adopt.
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APPENDIX A

or our study, we identified 262 rules reviewed by the Attorney General’s
Fofﬁce or the Office of Administrative Hearings during the fiscal years

1991 and 1992. The following sections describe the study population,
selection of the rule sample, and the agency survey.

STUDY POPULATION AND SELECTION OF
THE RULES SAMPLE

- 'The 262 rules reviewed during fiscal years 1991 and 1992 were stratified by
type of APA rules review (with or without hearing) and agency type. For rules
without a hearing, we stratified by whether or not the agency received public
comments. We drew a sample of 54 rules, representing a random drawing of
20 percent of the rules within each combination of agency and review status,
with the additional requirement that at least one rule be taken from each com-
bination. Table A.1 compares the population of rules with the sample, and
shows that the sample is reasonably representative of the population of 262
rules. Table A.2 lists the rules included in the sample.

AGENCY SURVEY

For each rule included in the sample of 54 rules, we sent a questionnaire to the
agency staff member who was active in developing the rule. If that person
was not available, we asked a staff member most familiar with the rule to re-
spond. The questionnaire sought information on the reasons for adopting the
rule, agency involvement of the public in developing the rule, the level and na-
ture of controversy surrounding the rule, and costs of adopting the rule. A
copy of the questionnaire is located at the end of this appendix. We then used
the same form to interview the person over the telephone. We were able to in-
terview an agency staff person for all 54 rules. In total, we interviewed 46
staff members from 31 different agencies. Each interview took an average of
42 minutes.
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Table A.1 Comparison of All Rules from FY 1991 and
FY 1992 and the Selected Sample of Rules

All Rules Sample of Rules
(n = 262) (n = 54)
on_ % on_ %
RULE REVIEW STATUS
Office of Administrative Hearings Review 49 19% 12 22%
Attorney General Review
Public Comments Received 94 36 17 31
No Public Comments Received 119 45 25 46
RULE AGENCY TYPE
Human Services 30 11 6 11
Health 27 10 5 9
Other Health, Safety 29 11 7 13
Pollution Control Agency ’ 30 11 6 11
Other Agriculture, Environment 24 9 5 9
Education 25 10 5 9
Business, Labor 46 18 9 17
Occupational Boards 3 = 13 7 13
State Administration and 16 6 4 7
Constitutional Officers
AGENCY HAS ABOARD
Yes ; 131 50 28 52
No : 131 50 26 48
AGENCY REQUESTED OUTSIDE OPINION
Yes 163 62 34 63
No g9 38 20 37
RULE STATUS
New 81 31 20 37
Amended 176 67 33 61
Repealed 5 2 1 2
TYPE OF RULE
Occupations 43 16 9 17
Facilities 19 7 4 7
Industries 48 18 10 19
Economic 27 10 5 9
Fees 25 10 4 7
Benefits 69 26 17 31
Procedures 26 10 4 7

Repeal : 5 2 1 2
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Table A.2: Rules Selected for Interview

Agency

Board of Animal Health

Board of Chiropractic
Examiners

Board of Education
Board of Electricity

Board of Medical Examiners
Board of Nursing

Board of Podiatric Medicine
Board of Psychology

Board of Teaching

Bureau of Mediation Services
Department of Administration
Department of Agriculture

Department of Employee
Relations

Department of Health

Department of Human
Services

Department of Jobs
and Training

Department of Labory
and Industry

Department of Public Safety

Department of Public Service

Department of Revenue
Department of Transportation
Environmental Quality Board

Higher Education Coordinating
Board

Rule Reference

Poultry Diseases
Graduate Preceptorship

Elementary School Prep Time

Change in Minimum Experience Required for
Licensure and Approval of Electrical Equipment

Physical Therapy

Prescribing Authority, Fees

Training and Licensing

One-Time Special Fee Rule

Teacher Licenses

Public Employee Labor Relations.
Small Business Procurement
Agricultural Chemical Response Board
Local Government Pay Equity

lonizing Radiation

Lab Certification - Volatile Organic Compounds

Licensing of Home Care Providers, Fees

Qualifications for Licensure to Seal Wells

Patients’ Rights

Chemical Dependency Care for Public Assistance
Clients

Community Health Clinic Services for Medical
Assistance

Medical Care Surcharge; Special Payment

Professional Home-Based Mental Health Services

Repeal - County Assistance for People with
Mental liiness

Update General Assistance Rules

Rehabilitation Services for Visually Handicapped

Elevator Pemuits and Fees
Rules of Practice; Review Boards

Pipeline Inspection Funding
Pipeline Safety Model Setback
Wheelchair Standards

Thermal Insulation National Standards
State Building Code

Withholding for Small Employers
Bridge Inspection
High Voltage Lines, Power Plants

Child Care Grants
Public Safety Grants and Pre-nursing Program
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Table A.2: Rules Selected for Interview, continued

Agency Rule Reference
Housing Finance Agency Mortgage Revenue Bonds for Hew Housing

Publicly Owned Transitional Housing
Receivership Revolving Loan Fund

MinnesotaVeterans Resident Rights and Responsibilities
Home Board '

Office of Waste Management  Grant for Litter Separation
Solid Waste Reduction Grant and Loan Program

Pollution Control Agency - - Household Hazardous Waste Collection
. Management of Hazardous Waste Using Toxicity
Characteristics :
Open Burning
Organic Air Emissions _
Solid Waste Management Facility Permit Fees
Wastewater Treatment Grant Administration

Public Utilities Commission Conservation Improvement Program Appeals
Racing Commission Permanent Rules Re Pari-mutuel Horse Racing
Secretary of State Absentee Ballot Application

State Board of Technical Extension Instructor Licenses

Colleges Technical College Counselor
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Why did your agency decide to adopt or amend this rule? (Check all that apply.)

[] The Legislature directed us to make a rule. If yes, when did the Legislature do so?
Did the legislation specify a date by which the rule must be adopted?
If yes, by what date?

[] The Legislature enacted or modified a program; as-part of implementing it, we believed a rule was
needed. If yes, when did the Legislature take action?

[] 1t was in response to a change in federal requirements or guidelines.
Is the rule identical to the federal requirements?
If not, how is it different?

[] The existing rule was out-of-date and needed to be revised or repealed.
If yes, who or what was the motivator?

[L] We decided a rule was needed and relied on our general rulemaking authority.
If yes, why?

[] Other. Please explain:

2.  When (month and year) did the agency begin work on this rule action?

3. How would you describe the controversy and outcome of this rule?
[] Not at all controversial; no need to negotiate.

Minor areas of controversy, which were successfully negotiated with interested parties during rule
drafting.

]

[] Major areas of controversy, which were successfully negotiated with interested parties during rule
drafting.

[] Negotiation over controversial issues was partially successful; hearing before an administrative law
judge needed on unresolved issues.

]

No effort to negotiate was made; agency proceeded via controversial rulemaking process and hear-
ing was held.
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If the rule was controversial, what was the controversy about?

Did the agency use any of the following methods to involve interested parties in the rule-drafting process, be-
yond the formal notification requirements of the Administrative Procedure Act (APA)? (Check all that ap-

ply.)
[] Formal task force with regular meetings.
[J Agency-initiated public hearings (do not include those before an administrative law judge).
[] Meetings with interested parties.
[J Requests for comments.

[] Other (please specify).

[J No comments beyond APA requirements were solicited.

For each of the methods identified above that were used to involve interested parties, please provide the fol-
lowing information:

a. How were people notified or selected to participate?

b. How many people participated?

c.  Which types of groups or interests were represented?

d. How many meetings were held and over what period of time?

e. How was this input used in the rule-drafting process (e.g., general discussions only? review of drafts?
were votes taken?)?

Office of the Legislative Auditor
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f.  Please describe any significant changes to the rule that were made as a consequence of public participa-
tion. If changes were not made, please tell us why not.

7. Please describe any other mechanisms you use to inform the public about agency rules or rulemaking (e.g.,
newsletters).

8. a. Who drafted this rule?
L] Rule-writing staff
d Program staff

[ Rule-writing and program staff
[ Other (please specify)

b. What outside assistance did the agency use? (Check all that apply.)
[ Attorney General’s Office.
[] Revisor’s Office.
[ Professional negotiator or facilitator.
[] Technical consultants. If yes, what did the consultants do?

[J Others. If yes, who were they and what did they do? -

9. How much did it cost to adopt this rule? (Please indicate whether number is an estimate or reflects docu-
mented expenses.)

Estimate (E) or
Actual (A)
Number of staff-person hours -
3 Total staff salaries and fringe benefit costs -
$ Amount billed by Attorney General’s Office -
$ Amount billed by outside consultants -—
s Amount billed by Office of Administrative Hearings -
s Amount spent for task force or public hearings -
3 Publication costs -
$ Other costs (please identify) -

10. a. Please describe any delays in the rule-drafting process and what caused them.

b. What were the effects of delays on the agency and its work? What were the effects on interested parties?

Office of the Legislative Auditor
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11. If a hearing before an administrative law judge was held, please provide the following information:

a. Why was there a hearing? Did the agency want it or try to avoid it?

b. Did anyone testify at the hearing who had not previously made comments to the agency? If so, who and
what was the result?

c. What changes were made to the rule as a result of the hearing process? Were these changes suggested
by those testifying or by the administrative law judge?

12. What would you do differently if you could start this rulemaking over?

13. Inwhat ways was the process you used to draft this particular rule similar or different from other rules writ-
ten by your agency?

14. a. How do you interpret the provision that a proposed rule may not be "substantially changed" afteritis
published?

b. How does this provision affect your ability to change rules in response to public comments received?

15. Is there anything about the issues your division or your agency deals with that makes rulemaking difficult?

16. a. Which requirements in the Administrative Procedure Act (APA) do you think are worthwhile or effective?

b.  Which do you see as unnecessary or ineffective?

17. Do you have any suggestions for improving the APA?

Office of the Legislative Auditor




Survey of Affected Parties

APPENDIX B

his appendix includes information and data pertinent to our survey of
people affected by agency rules. We have also included a copy of the
questionnaire with the raw data.

STUDY POPULATION

We asked agencies for their regular and rule-specific affected party mailing
lists for each of the 54 rules in our sample. The combined lists for each rule
ranged in size from 5 to 2,739 affected parties.

We drew a five percent sample, with the requirement that at least one name be
taken from each combined agency list. Using a random starting point, we then
selected every 20th name on the list, replacing any duplicates or any name that
was obviously inadequate for mailing purposes with the next name on the list.
This procedure resulted in a sample of 795 affected parties, about 4.5 percent
of the 17,724 names on the combined agency lists. We mailed surveys to
these 795 names during mid-October, 1992.

SURVEY RESPONSE

Of the original 795 surveys mailed, the Post Office returned a total of 29 sur-
veys as undeliverable. In addition, we identified four duplicate sets of surveys
(only one of each set was used). Thus, of the survey forms sent, 762 surveys
were deliverable or nonduplicates. Of this 762, 353 (46 percent) were re-
turned and 341questionnaires were used in the analysis. Twelve surveys were
unusable: two were received late; one was returned without the mailing label
and had been completed by someone not in the sample; one was a duplicate
mistakenly remailed; seven were returned blank with notes that the respondent:
did not feel they knew enough to respond, and one was retuned with a note
that the respondent had already responded.

Table B.1 compares survey respondents to the sample originally drawn and to
the population of affected parties for the 54 rules. Both the total sample and
group of survey respondents appear to be representative of the population on
the basis of rule agency type and review status. There was a difference
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Table B.1: Comparison of Survey Respondents to the
Original Sample and Population of Affected Parties

Survey
Total Sample  Respondents Population
(n=795) {n=341) (n=17,724)
N % n_ % N %
METROPOLITAN STATUS®
Twin Cities Metro Area 410 52% 166 -+ 49%
Non-Metro (Outside Twin Cities) 385 48 175 51
RULE AGENCY TYPE
Human Services 79 10 49 14 1,846 10%
Health 81 10 33 10 2,317 13
Other Health, Safety 34 4 13 4 747 4
Pollution Control Agency 156 20 61 18 3,702 21
Other Agriculture, Environment 43 5 18 5 880 5
Education 182 23 75 22 3,675 21
Business, Labor 110 14 43 13 2,338 13
Occupational Boards 94 12 41 12 1,940 M
State Administration and 16 2 8 2 279 2
Constitutional Officers
RULE REVIEW STATUS
Office of Administrative 333 42 137 40 7,018 40
Hearings Review
Attorney General Review 342 43 155 45 7,801 44
Public Comments Received
No Public Comments Received 120 15 49 14 2905 16
AFFILIATION®
Citizen, Nonprofit Group 73 10 40 12
Private Business 115 16 46 13
Trade Group 45 6 29 9
Lawyer or Lobbyist 28 4 10 3
City, County Government 164 23 88 26
State Government 77 11 37 11
Education 215 30 91 27

Note: Some percentages do not total 100 due to rounding.
Source: Office of the Legislative Auditor Survey of Affected Parties, 1992,
®We defined metro status as any zip codes beginning 550## through 554##.

bWe were unable to code 78 of the original 795 persons surveyed.

between respondents and the original sample of 795 with respect to organiza-
tional affiliation. The sample over-represented local government and trade
groups and under-represented private business and education. However, we
could not code affiliation for 78 of the nonrespondents. Moreover, the educa-
tion group in the original sample was large, due to inclusion of a rule with an
extremely long mailing list (2,739).
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SURVEY ON STATE RULEMAKING

Please describe your organization, correct the mailing label (if necessary), and identify yourself as the person re-
sponding to our survey. If you do not want your completed questionnaire to be included in our work papers, and
hence available for public inspection, please check the box marked "confidential” below.

We are interested in learning about the rulemaking activities of all state agencies, boards, and commissions. We
use the term "agency" to refer to all state government units whether they are called a "department,” "agency,"”
"board,” or "commission." If you have any questions about our study, you may contact Marlys McPherson at
612/296-8501. Please return this questionnaire in the enclosed return envelope by October 20, 1992. Thank you
for your assistance and participation.

A. Which category best describes your organizational affiliation?
S
2 [ @) ndividual citizen
13 [] (2) Private business or corporation
9 [ (3) Professional or trade association
10 [] (4) Nonprofit service or public interest group
3 [ (5) Lawyer orlobbyist
26 D (6) Local or county government
1 [ (7) State government
27 ] (8) Other (please specify)

B. Who does your organization represent? (Please check all that apply.)

28 [ ] (1) Service providers
27 [ (2) Regulated or licensed parties
29 [] (3) Consumers or clients
13 D (4) Employee interests
48 [] (5) The general public
2 [] (6) Governmental unit(s)
12 ] (7) Other (please specify)

[Place mailing label here]

Respondent’s Signature: Telephone Number:
Position: Date:
Check box if you want this questionnaire kept confidential: |:| 122 36

Check box if you would like a copy of our final report: |:| 238 70
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Please indicate the state agencies whose rulemaking activities are of greatest interest to your organization.
(Check as many boxes as appropriate.)

# %
] (1) Department of Agriculture ] (7) Department of Natural Resources 97 28
[] (2) Department/Board of Education [] (8) Department of Public Safety 93 27
] (3) Department of Health ] (9) Pollution Control Agency 137 40
(4 Housing Finance Agency ] (10) Public Utilities Commission 35 10
H (5) Department of Human Services ] (11) Department of Revenue 93 27
(6) Department of Labor and Industry [] (12) Department of Transportation 87 26

] (13) Other state agencies, boards, or commissions (please identify):

In general, how do you become informed about a state agency’s rulemaking activity? (Check as many
boxes as appropriate.)

[] (1) 1 review the State Register for announcements.

(2) Icontact the agency on a regular basis.
[] (3) Agency staff call me directly.

(4) 1am on the agency’s regular mailing list.

(5) Iserve on agency rules advisory committees.

(6) Iam informed through professional networks/newsletters.
] (7) Other (please specify)

Has your organization submitted written comments to a state agency about a proposed state

rule or an amendment to an existing rule? # No response
a5 % %

[] ©0) No(SkiptoQ. 4, page2) L1 (1) Yes — 47 14 [] (9) Don’t Know (Skip to Q. 4) 1

ot

IF YES, please answer the following:

3(a) Please indicate when your organization most recently submitted written comments to an agency
about a proposed rule:

# #
[1 (1) During19910r1992 136 No response 171
[] 2) During19890r1990 20
[] (3) Before 1989 14

3(b) Please identify the state agency and rule involved with your organization’s most recent submittal
of written comments about a proposed rule:

Agency:

Rule:
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4. Has anyone from your organization attended a public hearing held before an administrative law
judge concerning a proposed rule or rule amen:dgerlgz_ (Please check the appropriate box.) No response
# % 1 # % %
141 41 [] (0) No(SkiptoQ.5,page3) L1 (1) Yes ui 70 21 [] (9) Don’tKnow (SkiptoQ.5) 7 2

IF YES, please answer the following:

NQ_-&ED-QE ﬁ(a) Please indicate when your organization most recently participated in a public rulemaking hearing:

i

218 1 (1) During19910r1992 71
[] 2 During19890r1990 16

[] (3) Before 1989 36

4(b) Please identify the state agency and rule involved with your organization’s most recent participa-
tion at a public rulemaking hearing:

Agency:

Rule:

o resporlsg!(¢) Did you or other members of your organization testify at this rulemaking hearing?

218 O N % O@w Yes o [0 ) Don'tknow ~ig
No respor iét(d) Did your organization submit written comments to the administrative law judge?
#_ #_ # #_
219 ] @ No 22 L1 qa) Yes o3 [] (9 Don’tKnow ~ 7
4(e) Regardless of whether you supported or opposed the rule itself, to what extent do you agree or .
disagree with the following statements about the rulemaking hearing you attended:
Strongly ) Strongly ~ No Opinion
‘ Agree  Agree Disagree  Disagree  /Undecided
_#_
224 (A)  The administrative law judge i O7 On O« L] 13
was impartial and fair.
222 ®) The public hearing was a waste HE 1 19 1 s1 1 33 [1s
of time.
222 © Everyone there had an opportu- HPX 1 7 17 [1s [1s

nity to present their views
and opinions.

221 (D)  The administrative law judge [1]s [] 23 [] s1 1 22 1 19
sided with the agency and

did not give adequate

consideration to the public

comments.

223 (E)  State agency staff really On Os2 2o [Oio ] 16
listened to the testimony.

223 (F)  Theagency changed the rule s Oz O4 O [ 25

because of testimony at
the hearing.
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5. Has your organization helped an agency write a rule by serving on a rulemaking task force or

advisory committee? % No response

# % e t % # %

176 52 [] (0) No (Skip to Q. 6) L1 ) Yes —] 51 15 [] (9) Don’t Know (SkiptoQ.6) 6 2
)

IF YES, please answer the following:

5(a) Please indicate when your organization most recently participated on an agency’s rulemaking task
force or advisory committee:

_# #
[] (1) During19910r1992 83 Don'tknow 1
(2) During 1989 or 1990 13

No response 234
[] (3) Before 1989 10

5(b) Please identify the state agency and rule involved with your organization’s mest recent participa-
tion on a rulemaking task force or advisory committee:

Agency:

Rule:

6. Have there been any state rules that negatively affected your organization, but which you did

t t on during th lemaki ?
& % not comment on during the rulemaking process_gez %L . | NgLLe__s#_p_o_njsz_i
133 39 [] (0) No (SkiptoQ.7) L] ) Yes - 118 35 [] (9) Don’tKnow (SkiptoQ.7) 15 4
State Agency | IF YES, please answer the following:
#_ % . ‘
1 <1 | 6(a) Please identify the state agency, the rule involved, and the approximate date that the rule was effec-
tive.
Agency:
! Rule:
Effective Date:
6(b) Why didn’t your organization comment during the rulemaking process? (Please check as many
boxes as appropriate.)
#_
6 [] (1) Rule adopted was an emergency regulation.
3 [] (2) Rule was exempt from the Minnesota Administrative Procedure Act.
27 [] (3) Did not realize the rule was being proposed.
17 L] (4) Notenough time to comment.
4 L] (5) Issue was not important enough.
37 L] (6) Other (please specify)

7. How familiar are you with the rulemaking requirements contained in Minnesota’s A dministrative Proce-

dure Act (APA)?
£+ %
34 10 [] (3) 1am very familiar with the APA requirements. Noresponse 6 2
132 39 |___| (2) Iam somewhat familiar with the APA requirements.
169 50 [ ] (1) I am not too familiar with the APA requirements.
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8. Based on your own personal experience, to what extent do you agree or disagree with the following state-
ments? (For each statement, please check the appropriate box.)

IMPORTANT NOTE: Ifyour organization is affected by the rules and regulations of several agencies, please
check the box that best summarizes your overall perspective. You may wish to note the agencies that are
exceplions to your overall rating in the space for comments at the end of this section.

Strongly _ Strongly  No Opinion
Agree  Disagree i {Undecided
# % # % # % # % # %
(A) By the time we hear about a proposed rule, 74 22 155 45 80 23 1 <1 23 7
the agency has already made up its mind :
what it wants to do.
(B) There should be more uniform procedures 67 20 150 44 59 17 2 1 55 16
that agencies must follow to involve inter-
ested parties in rulemaking,
(C) Agencies provide ample opportunities for 9 3 142 42 113 33 A 9 39 11
interested parties to provide input into the
content of their rules.
(D) Agencies do a good job of showing why 5 1 102 30 125 37 59 17 43 13
their rules are needed and reasonable.
(E) Agencies only consult with a few "favorite" 31 9 92 27 108 32 13 4 89 26
interested parties in drafting a rule.
(F) Agencies develop good information about 2 1 49 14 129 38 103 30 52 15
the costs and economic effects of their
rules.
(G) Agencies are willing to change their pro- 5 1 122 36 116 34 25 7 66 19
posed rules when the public comment
' process produces sound reasons for
change.
(H) Itis easy to follow rules through the steps 6 2 45 13 108 32 37 11 136 40
required by Minnesota’s Administrative
Procedure Act.
() The rulemaking process takes too long. 29 9 122 36 94 28 17 5§ 7 21
(J) State agencies are concerned about the im- 10 3 121 35 95 28 50 15 58 17
pact of their rules upon regulated parties.
(K) Agencies do a good job of keeping their 3 1 79 23 126 37 35 10 92 27
rules up to date.
(L) Agencies often issue informal policy 33 10 128 38 56 16 5 1 112 33

"guidelines" that should have been
adopted through the formal rulemaking
process.

ADDITIONAL COMMENTS:
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9. Does your organization subscribe to the State Register?

# % # % # % No resgonsg

189 55 [ (0) No _l 94 28 [] (1) Yes(SkiptoQ.10) 52 15 [] (9) Don’t Know (SkiptoQ.10) 6 2

IF NO, please answer the following;

9a Why doesn’t your organization subscribe to the State Register? (Check as many boxes as appropri-

ate.)
#_
[] (1) It costs too much. 41
(2) Copies are accessible from other sources. 32
(3) Do not use it often enough to justify the cost. 103
[] (@ Other (please specify) 33

9b  To what extent are you able to stay informed about agency rulemaking even though you don’t
subscribe to the State Register?

#_ #_

D (1) Most of the time 61 No response 181
(2) Sometimes 87
[ (3) Notatall 12

10. Which of the following statements best describes the usefulness of the Stafe Register for learning about
agency rules?
# %

177 52 [ (1) 1almost never learn about agency rules from the State Register.
68 20 [ ] (2) Occasionally I learn about agency rules from the State Register.
49 14 [] (3) I usually lean about agency rules from the State Register.

9 3 [] 4) Ialwaysleam aboutagency rules from the State Register.

# %
Don't know 1 <1
No response 37 1

11. How would you characterize the opportunities for public participation in the rulemaking process?
H %
141 41 D (I) There are not enough opportunities for public participation. No response 17 5
179 52 [ ] (2) There are adequate opportunities for public participation.

4 1 [ (3) There are too many opportunities for public participation.

12. Which of the following statements best describes your view on the need for public
hearings on proposed rules versus the sufficiency of written comments?

# % # %
125 37 [] (1) I think public hearings should always be held on proposed rules. Don'’t know S 1

170 50 [] (2) Ithink that public hearings should not be held unless the agency receives at least Noresponse 14 4

25 requests for a hearing, as is now the case.

27 8 [] (3) [ think that state agencies should rely primarily on the written comments they
receive and hold a hearing only if the agency thinks one is needed.

13. Under current law, people who ask for a hearing on a proposed rule do not have to state their
reasons for making the request. Do you think the Administrative Procedure Act should be
changed to require that individuals who want a hearing state their reasons for doing so? No response
E % B % #_ % # %
105 31 [ (0) No 186 55 [ (1) Yes 36 11 [ (9) Don’t Know 14 4
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14. The Minnesota Administrative Procedure Act (APA) requires that state agencies allow at least 30 days for
- public comment from the time that a regulation is published in proposed form. Which of the following
statements best indicates your view as to the appropriateness of the 30-day time frame?

# % 2 %
i?g g; [] (2) Thirty days is appropriate. No response 9 3

(1) Thirty days is not enough time. ==

5 1 ] (3) Thirty days is too much time. —l

v

14a Ifyou indicated that 30 days is too little or too much time, please specify how many days you think
are appropriate in the blank below.

Number of days:

15. Please use the space below to provide any additional comments you would like to make about administra-
tive rulemaking in Minnesota.
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