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To : Citizens interested in the Workers' Compensation Project
From: Michael D. Markman, Commissioner of Insurance }K
Re : Progress of the Workers' Compensation Project

Enclosed are preliminary drafts of the first three sections of the
analysis of Minnesota Workers' Compensation being conducted by the
Minnesota Department of Commerce, Insurance Division. Included
are: 1) General Overview, 2) Problem Definition, and 3) A Process
Description.

The overview provides a review and brief discussion of the basics
of workers' compensation insurance. This section includes a
discussion of the historical perspective and the theoretical
approaches to workers' compensation. These are important both for
evaluating the current system and for the consideration of policy
alternatives..

The second section discusses and defines why workers' compensation
is a problem in Minnesota. The section presents data on costs. and’
other factors which are symptomatic of the Minnesota workers'
compensation issue. Minnesota is also compared with other states,
so that Minnesota's concerns about workers' compensation may be
seen in the context of a country-wide problem.

The third section describes the process for handling claims in
Minnesota from injury to final disposition. The discussion only
includes activities directly related to claims management and does
not include other aspects of the system, such as rate-making. The
process is discussed from the perspective of each major participant
in the process. Then critical points in the claims process are
identified and analyzed for their impact on both participants'
behavior and system cost.

These preliminary drafts are not meant to be final policy
recommendations or decisions by the Insurance Division. Your
comments, criticisms and suggestions are invited so that they may
be considered for subsequent drafts of the report. We would like
written comments within two weeks. Thank you for your interest and
assistance in the Workers' Compensation Prciect.




CHAPTER 1
OVERVIEW

I. INTRODUCTION

wOrke;55‘CQmpénsétionilaws define the righté_of
employees'and the ré§ponsibi1i£ies of employers when an
employee is affected by. a work-related injury.v ThéseAlaws
establish the structure and level of compensétioh benefits
to. be paid to the'injured worker and reQuiré employérs‘ﬁo‘
proviée workers' compénsation benefits for their emp1§yees}
Employers must‘either pay insurance premiums or pay benefits
directly, if given approval by the stéte to'seif~inSUfé,
Workers' éompenéation laws are in effect in all 59 states
and the Distrigt df Célumbia. In addition,itﬁere arevtwo,
federal laws, the Federal Employees Compenéétion Act and the

Longshoremen's and Harbor Workers' Compensation Act which

_establish coverage for certain classes of workers.

Provisions vary from state to state, however, for the .
coverage of employees and work-related injuries, the amount
of benefits paid, insurance requirements, and administrative

procedures.

In 1979, there were approximately 12@,706 cases of
work-related injury or illness reported in the state of

Minnesotal. Work-related injury and illness can result in
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: significant:economic'loss for both workers and their
‘employérs.A The wofkérs sufferfbodily injury, possibly
permanent disability and loss of income. If an injufy
results in death, the worker is often survivéd by a spouse
and dépendeﬁt‘children who face the permanent loss of all
wages earned by the employee, in addition to éxpensés such
asibu;iallcpéts,‘probate énd lawyers'vfees.. Of tﬁe;work~
related injuries which occurred in 1979, 57,873 &éreii
reported to the Minnesota Department of Labor and.I&dust:y
aé claiﬁs for céverage under the state workers; comﬁehsétion
statutel;;‘A»totalef $317,197,000 in workers' compéﬁsation
benefitS'wéfe incurred in 1979 to éover'medical expénSes dnd
alleviate the economic loss due to these,work;related

injuries. This figure was almost $35¢ million in 1986.2
II. HISTORICAL PERSPECTIVE

» Pri§r td‘the passage of workers' compensation laws in
the ear1y~to.mid—1960's, employees assumed‘the riSk‘pf 
injury and disability almost excluéively. Beforg 1910,
almost all states had 1awsAdetermining empioYer_. | -
responsibility which dated back to the pre—ihduéﬁrial period
'in Eng1and_énd theiﬁnited States. The on1y fécourse for
injured employees was through the courts under comménAlaw
rulesrofllﬁability.‘ Under common law, the court attempts to
determiﬁe who is at fauit. If the employer précticéd

reasonable safety and provided a "safe environment", the'
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employer could not be held liabile.
Employers were provided additional protections under

three common law defenses:

1. ‘Contributory negligence-if the employee's own,négligenée
in any way contributed to thévinjury, the'empldYee

cound not file damages.

2. Common employment or fellow servant doctrine-if ﬁhe'
~injury occurred due to the negligence of another

emp1oyee}_the employee could not collect damagesf_ o

3. Assumption'of risk doctrine—when.an emplbyee takes a
job, he/she enters into an implied tontract in whiéh the
employee assumes certain risks, which are reflected in
the'pay for that job. If the injury was_due to thé'
ordinary hazards of this job, the employée could_qotf

. collect,daméges,3

" The burden of proof uﬁder the common law was placed almost
exclusively on theiemployee, who often experienced long
delays and incurred high costs in order to receive

compensation, which was often inadequate.

With the'unprécedented economic and industrial activity

of‘the late 1800°'s and early 1908's came increased. incidence
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of job-related disability and death. There was increasing

pressure to remove some of the limitations on the employee's

-right to recover damages. Employer liability statutes were

passed in the,early'lQGQ'é which modified the common law

“defenses. The bdrden remaihed with the worker, however;>to
'prové»iiability. Liability could only be proven through

'iitigation;‘ Thus;:the application of the law and the

amount .of recovery were still uncertain. Employers also had

to pay high legal fees in addition to paying élaims{

scéntinuing‘dissatisfaction with this system of
employers{,liébility led to alternative concepts of

compensating workers for job-related injuries. More and %

- more responsiblity was delegated to the employer} for whom

e

benefit payments for occupational injury and disease were
Seen as a cost bf doing business. Modern workers'
Compénsation reptesented a fundamental compfomise of
'trade~9£f between employers and employees. Each gained énd
lost some£hing with the,replacement of-employers' Iiabiliﬁy:
laws. with wofkers' compensation. Injured employees‘wéfé~to
receiQe proﬁpt ahd certain benefits, assisted ih‘maintaining
their.standard of living, and provided an incentive to
return‘£o work, Emplo?ers were made responsible for all
occupational injuries regardless of fault, but their
liability would be limited to medical care andiloss of
wagés. In exchange for these certain benefits, workers'

compensation became the exclusive remedy for employees and
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injured employees lost the right to seek higher liability

| .
awards than the compensation bénefits provided.

III. THE BASICS OF WORKERS' COMPENSATION

‘The characteristics defining the scope of workers'
compenéation are:
1. Benefits to injured workers.
2. Covered employment. .
3. 'Covered injuries and diseases.
These general characteristics are summarized below. Specific

discussion of the characteristics of the Minnesota system

will occur in later sections of this report.
A. BENEFITS

Generally, workers' compensation insurance
provides three types of benefits: 1income
‘replacement, medical benefits, and rehabilitation
benéfits.b Income replacement benefits are usually
based.upon a percentage of the injured
.emplpyee's‘weekly wage. Although the percentage
varies from state to state, it is moét commonly set
at 66 2/3 percent of gross earnings. In éddition,
states often set maximum benefit amounts.both for

the time period that will be covered. and dollars.
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Virtually all workers' compensaéion laws

”

establish four types of income replacement

benefits, including three types of disability

benefits plus death benefits. Most workers'

compensation cases involve workers who are unable

_.to wbrk while recovering from an injury, but are
:expected to fully recover. These wofkers.receive
fﬁemporary total disability benefits. While most
' statés prqvide benefits for the duration of the
» disébilify, a few states limit the number of weeks

“or total dollar amount of payment. -

Benefits for permanent total disability are

Apaid when the injury is determined to be permanent

and ﬁotai and the employee is not expected to
return to régular employment in any segment of the
job market. The Qage replacehent benefit is |

QSually similar to temporary total disability_and
most jurisdictions allow permanent disability

benefits for life.

Payment for a permanent injury which is less
than toﬁally disabling, a permanent partial
‘disability, is somewhat more complex. Pefmanent
partial injuries are usually divided into two

further types: scheduled and non—-scheduled.




'Scheduled injuries generally refer to the losé Qf_
loss of_usebof an exté?mity} eyésight; or hearing.
The compensation schedule'éives the nhmbépvofvweeks
of éompensation payable for each specific injury;'
‘There is great varia;ion between state laws in theA
nﬁmber of weeks of compeﬁsapion érovided-for_ahy
pafticular injuﬁy}' ‘

The pufpose of death behefits‘is to proQide-
'inéome replacement for families and othér'
-dependeﬁts. The amount of‘benefits and length of
'time'fhey will be paid vary‘considerably<f;om state
to étate. _Some states provide bénéfifs fdf'life or
until remarriage for a spouse, and fqrvdependent-
children until they are 18, whilé others limit the
time period during which benefits are payabléf

and/or the total amount of benefits.

Every state law requires the emplbyé;'ﬁo
provide medical and hospitalizatign benéfits to the
injﬁred worker, qually without any limité.;.:
Virtuélly'all workers' compensation‘casés receive
médicé} bénefits. In recent years theré has been
increasing emphasis on the éomplete restéraﬁion of
injured workers so they may return to productive
.employment. Prompt and quality medicallcare and
medical and vocational rehabilitatidn'are'

particularly important to the accomplishment of the
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. goals of the workers' qpmpensation sYstem.'

Rehébilitation benefits are included in 47
jﬁrisdictions and the gwo federal acts. ATHese
benefits include ﬁraining, education, and testing
to-assist the employee in returnihg tkoork, |
ﬁehabilitéidn is also:évailable through'phei
provisioﬁs of the Federal Vocationai'RehabiLitatibp
Aét, which requires rehabilitation p:égraﬁégin .

b

every state and Washington D.C.4

All states require private seétof émpldyers
and most public employersvto deménstrate,tﬁey'are
" able to pay benefits under the workers' o
coﬁpensatjon laws. Employers may meet their
requireﬁent to provide workers' compensation
payments through insurance carriers, or they méy
self-insure. - Self-insurers must demonstrétéAa -.
‘ souﬁd financial'position and may‘be fequigeq to
" make depdsits with a state.agency to assureJthat
claims can be paid.  State insurance may be
either competitive or monopolistic, depending Qpén
whether insurance may be purchésed from séurqeé

other than the state.



B. 'CoVéred Employment

Most state workers' compensation laws cover
private and public employment, but. none cover all
employees. Coverage under the laws may be

compulsory or elective for the employer. Howevér,

if coverage is elective and-an employer chooses not

" to cover, the common law liability remains with

that employer in the case .of a claim. Fifty-one of

“the 54 workers' compensation laws in the United

States are compulsory for most employers; only

three are still elective.b

Théré continue to be gaps in wofkers'
éompensation coverage for certain emploYees; Five
states.still only cover "hazardous"” emplofﬁeﬁt and
one quartef of the states exempt emploYers’hgving
fewer than a specified number of empioyees.G‘ The

most commonly exempted employees are agficuitural,.

“domestic and casual employments. Others exempted

include employees of charitable or religious.

-institutions. Because ofAdifferences in state law,

the percentage of employees covered by'wbrkefs’
compensation varies from state to‘staﬁe,‘but
current Statg and federal pfograms presently‘covéf
about 88% of workers in the United States.? |

Exparided coverage of employment has occurred in



Covered Injuries and Diseases
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recent years. More Iaw% have been made compulsory,
numerical limitations have been eliminated,  and

protection has been granted to previously exemptéd

groups.,'

!
i -
i
; |

To be eligible for workers' compehsatiqn~

"benefits in most jurisdictions, an employee must

have suffered a personal injury as a result of an

‘accident "arising out of and in the course of

employment". This key phrase is the standard by

which most laws determine compensability for

-illnesses and injuries. This requirement is open

to interpretation, however, and there has been
continuing broadening of the "arising out of and in
the course of" requirements. There are no hard and

fast rules and the requirement tends to be

;libérally_constrUed in favor of thé'claimanﬁ.“'

Geherally, injury refers to any physicai
bodily injury and includes disease as well as
.mentél illnes. The accidental requirement squesﬁs
that the event must be upanticipated, sudden- and
refer to some definite moment in time. But there
has been increasing sentiment that usual éﬁertionv

or gradual strain leading to a problem should also
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qﬁalify for compensation. Thus a back injury'or
heart attack may be cévered when it is the result
of exceésive strain in performing:the work.
Minnesota has completely removed the reference to
accident from the statutory definitibh of personal
iﬁjury.

1
'

.Eariy statutes did not cover wqufrélat%d
diéease'but only work-related accidental peréonal
iﬁjnry. 'Alfﬁough all states now extend coVe%age to
work—related disease, there are often more |
restrictions than with other covered injuries.
Occupational diseases‘were first iﬁéiuded in
workers' compensation laws only for specificaily
'1is£ed diseases. The number ofAdiseéses éovered
gradually was extended until any or all
work-related diseases were covered. Usually,
however,>there are exposure rules and restricti?e
definitions which are not applied to other kinds of
injuries. Some states have lower indemnity ;

coverage for disability from disease and in a few

states there is no indemnity coverage at all.

Recent changes in interpretation of workers'
compensation laws affirm the coverage of
psychological injuries.8 Employees may be

‘compensated for mental and emotional conditions
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resulting from a phySiq%l injury arising out of and

in the course of employment. Nor is it necesséry

to show physical cause for an injury to be

.. compensated. Although the strain should be greater

than one experiences in everyday life, the courts

have affirmed awards for the physical results (such

'
i

as heart attacks) of occupational stress. |
Compensation has also been recently awarded Ifor
mental disability resultihg from mental or

emotional stress related to work.9

In summary, workers' compensation benefits are
paid for wages lost due to work-related injury; for
anybpermanent, disabling injury; for the support of
dependent spouses and children'in case of death;
and for ail medical care, including medical and
vocational rehabilitation. Although some
employment groups are still exempt from coverage
under workers' compensation, most employées;argAnow
covered by the statutes and there is a treﬁd toward
universal coverage. The standard for:determining
work—rélatedness has been broadly interpreted and
ﬁhe scope of coverage for injury and disease haé

Abeen ekpanded to include both the physical and

mental results of work-related injuries and stress.




met in an effective and cost efficient manner.
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Iv. OBJECTIVES Of WORKERS' CQMPENSATiON
T

Regardless of the approach used to design a éolicy for
workers' compensation benefits, most workers' compensation
laws are designed to accomplish certain objectiVes£ broad
coverage ofAemployment and injuries, income feplacément, |
medica} care and rehabilitation; and improved safety;
incentives. It is eipected that these objectiveé wo$1d be

: .

TheiNationalléommission on State Workmen's Compénsation
Laws presented five objectives for a modern wﬁrkers'
compensation program in its 1972 report. The report listed
four basic objectives and a fifth supporting objecﬁivé. “The

four basic objectives are:

1. Broad coverage of employees and work-related injuries

and diseases.

Coverage shoﬁld be extended to as manyvemployeé; as
_pdséible and .to all work-related injuries and diéease.“
Although coverage has broadened over the yearé{ there>

.are s£i11 exempted employees, especilally in farming,
césuai and domestic employment. Covérage 6f.disease and
injuries has been extended both in terms of type_of'
injuries covered and more liberal interpretation of work

relatedness. Requirements may still be more restrictive



for occupational disease.
2. Substantial pfotection against interruption of income.

Workers compensation benefits should replace a high
proportion‘of'the injured workers' lost wages. Income
replacemeht should be high ehough to prevent the yorker
from expériencing significant 1os$, but low eﬁoug# to
encouragénthe>w0rker to return to work. A 66 2/3
replacement of gfdss wages 1is generaily accépted %s an
adequate level of benefits, and this standara has been

used.-by an increasing number of states.

3. Provision of sufficient medical care and rehabilitation

services.

- ' Uﬁlimiﬁed‘quality medical care and medical-and

E”f” . Vécatidnai rehabilitation should be.providedvtb return
éﬁéf | the worker to hiS/ﬁer former earﬁing capacity. Most
532: | , statésiprovide medical care without limits‘and i

increasing émphasis has been placed on early

rehabilitation.
4. Encouragement of Safety

Economic incentives in the workers' compensation system

should reduce the number of work-related accidents and
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injuries., Good safety prac?ices should be‘rewarded by'

" lower pricing, while more dangerous operatlons would be
penalized by higher prices. Employees should be
encouraged to develop safe work practices'by sharing in
the losses due to work—related injury and should have »
strong incentives for returning to work. Although
increased safety was an important objective when‘
workers' compensatlon laws were flrst written, ?me have
questloned the effectiveness of pricing and employee
1ncent1yes.a5:means for reducing work~related ac01dents
and'injufies, Insurance compaﬁies appear to be £aking a
more active‘rolé in working with employers to increase

safety practices and reduce accidents and injuries.

- The fifth major objective of workers' cOmpensation

discussed by the National Commission was considered to be

necessary for the achievement of the preceding four

objectivess:

5. An effective system for delivery of the benefitﬁ and'

services.

“The agency responsible for the administration of
workersg! compenéation should meet the four basic
objectives in a comprehensive and efficient manner. The
administration of workers' compensation requires

substantial costs involving employers, insurance



16

carriers, workers, attornef$, and governmental agencies.
These cdsts muét'be weighed against the beﬁefitS'
~received by the injufedeorker and the othervobje¢t1§és
of workers' compensation. Pronmpt, active, and objective
ehforcement of the law is key to the efficient operation

of the system.

Most, if n§t all, state workers' compensation laws haVe
béen'iﬁtéhdeg to meet these five fuhdamental‘objebtiveéé
"There may be éonsiderable variation, however, in'the:§enefit
structure and levels of workers compensation systems which
meet these basic objectives. That is, while these
objectiveslmay define workers' compensation at a general
leﬁel,’there,are still decisions to be made concerning the
underlying pdrpose of workers' compensation benefits.
Coverage of employment, injuries and disease, and the-
structure and level of benefits are espeéially dependent on
theseidecisions'about the purpose of workers"' compehsatién.

Workers"compenéation coverage of employment and-

work-related injury and disease will be discussed in more
detail'later in this report. The following two sections
discuss theories and evaluation of workers' compensation

benefits.
V. THEORIES OF WORKERS' COMPENSATION

Workers' compensation laws may provide benefits for
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various qonseqhences of a workjrelated'injury or disease.
First; they may provide compensgtioh for iﬁpairmént, which
is defined as "any anatomic or functional abnormality or’
loss after maximum medical rehabilitation has been
achieved". (AMA Guide, 1971, p.iii). Loss of a limb or a
broken bone are examples of an impairment. An impairment
may result in a functional limitation such as limited
ability to walk, sﬁoop} or 1lift heavy objecﬁs. “'Functional
limitation may, in‘turn, cause a person to have a -
disability, an inability or limitation ih performing social -
rolls o? actiyities7in relation to work, family, or other
social rbles. Oniy those disabilities which result in'lossr‘

of earning capacity or actual loss of earnings are defined

as work disabilities.

An injured worker who suffers én impairment may not
experience functional limitations. An injured worker with
functional limitatiohs will not necessarily have a
disability. And an injured worker With a disability‘doés
not necessarily experience a work disability. The possible
consequences.of’a'work'rélatedvinjury, therefore,_includé

impairments, functional limitations and work and nonwork

. disabilities. Policy makers must decide, based on the

underlying. purpose of workers' compensation, which of these

consedquences of work-related injury should be compensable.
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There are two generally accebted approaches to the
payment of workers' compensation benefits. Undei the

economic or wage—loss theory, an injured worker is

. compensated for medical expenses, rehabilitation, and:either

. lost earning capacity or for actual lost wages.

Compensation payments are based on lost wages or earning
capacity regardless‘of the actual degree of physical

impairment or functional limitation. Under this apprbach,

.an injured worker is COmpensated'only to the degree that the

Ainjury results in a work disability.

‘A second schooliof thought holds that an injured worker
should be paid for both economic and non-economic loss.
Under tﬁe so—caiied "whole-man" theory, an injured’workerj
should be pald not only for loss of earning capa01ty but
also for any 1mpa1rment, functional limitation, or
disability resultlng from a work-related injury.
Compensatlon is pald for the degree to which the employée is
less than a whole person. A COmpllcatlng factor in thls
approach is the fact that impairments may be used as a proxy
for the functhnal limitations and dlsablllty which result
ffom the impairmént; The degree of impairment hay be used
as a cohveniént estimate of the actual work disability. It
may be unclear whether the'impairment pef se is deeméd to be

compensable.
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The,theoretioai aporoach or underiying peréose.used‘to.
explain obligations of a workers‘ compensation system to the
ihjured worker is important er two reasons.‘:First, the-
approech gives direction to the development of the system
itself, particulérly concerning definitions of |
compensabilihy, type ahd size of benefits. Without an.
explioit approach or purpose, implicit decisions afe
reflected in the statute, regulationslend pracsicesvof the
system. The result is usually confllctlng and confus1ng.
Almost all state workers compensation systems, although
based'on a wage4ioss approach, also proyidehcompensétionrfor

impairment and nonwork disabilities.

Second, the underlying purpose provides the basis for
definihgycriteria against which compensation benefits are

evaluated. A workers' compensation system designed from a

wage—loss approach might be judged totally inadequate from'u

the perspective of those who support payment for impairment.

= : , A _
%:g Conversely, those who support payment for work disability
f::j >on1y may believe that a compensation system which pays for

1mpa1rment makes adequate and equltable payments more

difficult for those who suffer actual loss of earnlngs,’
VI, EVALUATION OF WORKERS' COMPENSATION BENEFITS

Previous sections have discussed the overall objectives

of workers' compensation and the basis on which judgments
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are made about which consequencp of work-related injury and

~disease should be covered. Next, judgments must be made

about the extent and structure of benefits. The workers'

compensation'laws of the early 1900's stressed that benefits

should be adequate, equitable, prompt, and certain. " These

still are appropriate criteria for evaluating workers'

compensation benefits.

Adcquacy

-Adequacy is concerned with the average
replécemeht'of wages for injured workers. The

National Commission was clear in its report that

‘workers' compensation should replace a substantial

"portion of lost incaome. The report indicated that

workers' compensation is a soclilal insurance
program, not a welfare program, and benefits should
be based on lost income, not economic need. ‘The
Comﬁission also reasoned that a.substantial portibn
of. income should be replaced bécause of the basic
cémpromiseyin workers' compensation, in which
workers gave up the right to sue for additional
damages. The entire lost wage should not be.
replaced, however, so that workers will be
encouraged to return to their jobs as soon.as

possible.
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The two-thirds replécement ratid-which'is used
in most states 1is genérélly considered to be-
acceptable. 1In a system which includes paYménﬁ for
impairment regardless'of actual wage lqss, thé
adequacylcriterion may belmore 1eﬁi¢5t in‘ordépAto
maintain reasonable cost in the system. "~ In such é
system it mayibeVmore‘appropriéte to establish a.

lower percent of wage replacement as a test of

adequacy. !

Measures of adequacy may also take into
account other factors, such as personal -

characteristics of the worker, certain aspects of

-the benefit structure, and other benefits. These

factors might include the effects of waiting
periods; retroactive periods; minimum and maximum
benefits; the age, education, and earning potential

of the worker; the tax structure; and social

" security payments.

Equity

The second criterion for the evaluation of

‘"workers' compensation benefits is equity. The

National Commission defined equity in its report as

"deliQefing benefits and services fairly as jﬁdged

by the program's consistency in providing equal
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benefits or services toﬁworkers in ideﬁticali
circumstances and its rationality in providing
benefits and services iﬁ proportion to the
impairment.ot disability with different degrges of
loss" (p. 137).
The appllcatlon of this criterion may dmffer

i

dependlng on which consequences of work- rela%ed

“injury are covered by the workers' compensatlon~

system. The Commission's definition of equity
incorporates two dimenisions of equity.’ Firét,
workers in similar circumstances with equal iosses
should receive equal benefits (horizontal équity).

Sécond, workersAwith different ldssesAshould

receive benefits which are proportional to their

losses (verticai‘equity). In a system which pays
only for work disability, equitable treatment
requires that workers with equal wage loss receive

equal benefits and those with different wage{loss

. | v T |
-should receive benefits proportional to the lost

wages. Workers with the same injury may not

“receive the same proportion of their wages if the

injury does not result in an equal work disability.

When compensation is paid for impairment or
functional limitations, equity requires equal
benefits for the same injury regardléssvof the
resulting work disability or wage loss. Workers

with different losses in earning capacity may not
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recieve pfoportional qenefits; Thus, équity‘
defined by a compensaggon system which pays for
iméairment or functional limitations is inequitable
in a system which compensates work disability.

A strict definition of vertical»equity
requires Ehat workers with different losées éhould
receive strictly proportionél benefits. A more
général definition, however, only réQuirés that»
benefits are consistent across different;groups of 
workefs. A‘Qorkers' compensation sys;em'may, for.
example, berstructured to pay a higher proportion
of losses for injured workers with low wages. This
general definition is also consisteﬁt with minumum
and maximum benefits, since it does not requife.the
relationship between benefits and losses to be
linear. The benefits should, nevertheless)
consisten#ly.increase or decrease as losses

increase and the proportion of losses compensated

‘should not be subject to abrupt change.

Certainty.

Workers' compensation was supported as an approach.
which would bring certainty to the calcula#idn and
ﬁayment of benefits to injured;workers, in
comparison to the common law.. Under workers'

compensation laws the outcome of a work-related
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injury is undeniably ﬂore certain than under

negligence laws. Uncertainty remains, however, and

can result in lengthy and costly litigation. There

islStill'uncertainty about whether an injury or

disease arose out of and in the course of"
employment. The extent of disability, functional
limitation, or impairment is still a large and

important grey area and a source of much workers'

.compensation litigation.

‘Promptness

Workers' Compensation benefits should be paid
promptly following a workfrelatéd injury‘to
minimize the impact of lost wages. The léngthy
delayS'caUSed by court proceedings under negligence
laws were to be eliminated by workers'
compensation. Promptness of payment is dependent
on wéitiﬁg periods and statutory definitions of
maximum time periods within which payments mus£
begin. Litigation can cause extended~de1ays in the
payment of benefits. Administrative procedures are
crucial in énsuring prompt payment of workers' -
compénsatign benéfits, not only by effective and
efficient administration of the law,.but also
through the provision of early and effective

service to the injured worker.



-

VII. SUMMARY

The evaluation of e workers' COmpensation,systemvié a:
compiex‘task. Although the fundamental objectives of .
workers' eompehstionvmey‘be easily identified, jud@mehts.
must eEillAbe‘made»abogt which=consequences of work;ﬁelated_
injury and disease (impairments, functional'liﬁitetijns,i
work and nonwork disabilities) should be compensatedI The
level of benefits and the benefit structure must alqo ‘be
analyzed. The criteria for evaluatlon of benefits and theij
measurement will depend to some extent on judgmenﬁs ebeut
the perpose of workers' compensation. Then.these critefia
mest be balanced with one another and asseseed.oeAthe'basis’
of empirical and operational realities. ‘Given ﬁhe
achievement of tbe fundamental objectives, workers'
compensation should be designed to achieve the most
efficient‘syetem which is adequate, equitable,.certain,vand
prompt. There will necessarily be trade-offs between these

criteria. aE

The anelysis'is further complicated by historical ae‘weli
as current inconsistencies. Historicaily, for example}
workers' compensation laws were written from a wage-loss
perspective. The laws were written to ensure prompt and

certain benefits to injured workers to protect against loss

of wages. However, in Minnesota and most other states the
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laws were written to provide behefits which were so low chav
were, in fact, inconsistent with the stated intent to

replace lost wages. Current law, which provides = stantial

payment Eor'impairment in the form of permanent partial

awards, is also inconsistent with a wage—loss approach. But
the diverSién’frém'the briginal intent to replace 1§st wages
méy be éXplained by‘the historically inadeqﬁate income
teplacément'benefits. One may reasonably conélude,that’aﬁf
expensive system-hasvevolved from a system in which bengfits
were too low. :Consequently, it is important to undersfand

both the intent or theoretical approach to workers'

~compensatioh and the approach which is reflected in its

operation.

Finélly, the workers' compensation system.muét be
evaluated in 1igh£ of cost constraints. Clearly;’all the
objectives. of wérkers' compensation and the criterié for
benefité'déScribed.above could be easily achieved if cost .
were irrelevant.‘ Cost restraints require consideration of -
théldistribution of the limited money ayailable for
administration of the‘SYStem and for benefits; Cost-
considérétioné stress the importance of efficient
admiﬁistration of tﬁe system and complicate evaluationroﬁ
the benefit strﬁcture and levels. Maximum benefit levels .
are,'fér example, almost exclusively the result of .cost
Constraints._ Cost. limitations alsns place special importance
on the purposé or -inte: of work- © sompensation, since it

will provide the basis for allocating limits’ vesources
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among injured workers.

Although there is no clear statement of intent in the
Minnesota Workers' Compensation Statute, it is clear that

the present system pays for both wage loss .and for

impairment. It is clear that choices must be made as to

whether Minnesota will continue under this dual approach or
]
j ‘
Through the course of ﬂhis

1
n will

whether it will be modified.
repdrt, the Minneosta system of workers' compensatio
be evaluated for adequacy, equity, promptness, and cértainty

from each perspective. Policy options and recommendations

will be preSented. Ultimately, through the‘political
process, decisions must be made in Minnesota about what
workers" compensation is, what itvis supposed to do and for
whom, and how it is to be done.  The purpose.of this report

is to enrich the information context within which those

decisions will be made.




CHAPTER 2
INTRODUCTION

Workers' compensation is an;issue toda§ because
employers in Minnesota are pthicly insistihg thet the costs
of the,system}:as reflected by the prehiums'they nust pay,
are‘excessiQe.énd unreasonable. Five to ten yearsnago, -
WOtke;s' compensation.was'an isshe because reptesehtativeS'
of employees were persistent in publicly insistingétbat.the-
benefits coming from the system were inadequate aho |
unreasonable. | |

'Obviously, workers' compensation costs ahd
benefitS‘are‘oloSely related. This relatithhip, however,

is easily neglected during the policy making process when

pettinent information may be incomplete, distorted, or even

"ignoted;ilA consequence of this neglect is the tendency to

address only one side of the relationship without fully
understanding the potential impect of changes on the other
side. P o h . - ‘*i |
-Wofkers' oompensation is made even more,i
problematlc w1th the understanding that cost is not a
consequence‘ofibeneflts alone. Costs are also affected by
the systems~in place to Pprocess claims and deliver.benefits

to injured workers. The efflclency and 1ntegr1ty of these

systems have a major impact on the cost of, workers'

_ compensation, and, therefore, must also‘be addressed)falong

with benefits and costs, as part of the workers'

compensation problem.



The purpose of this %ection,is to present’

“information descriptive of the current state of affairs

regarding various aspects of workers' compensation in

Minnesota. Although the emphasis throughout this section is
on Costs,Vmaﬁy‘other~factors related to costs are also ’
examined. 1In the second part of the section, the cost of

workers' compensation in Minnesota is compared with other

‘states, currently and during the recent past. Major

participants in the workers' compensation policy debate are
Ldentifiédi'and theif concerns regarding the_iésue of costs
are discdsséd. In the third part of this secﬁion; factors
related'tb the costs of‘workers' compénsatibn are discussed.
These factors are benefits, injuries, énd‘processing
systems. The Ffinal part of this section includes a
discussién of how the information presented here will define
the remaining tasks of this report.

WORKERS' COMPENSATION COSTS

. - IN MINNESOTA
Introductggg :

In 1986, Minnesota emplqyeré~paid an average of
$269 in workers' compensation premiums for every employee in
the staté., As table 1 shows, total premiums equaled $481
million. Total losses for 1988 were estimated td‘équa1.$346

million, with over 60 percent of this figure being paid

during the 1988 calendar year.




These figures are the %atest in a series that, for
the past ten yéars, has reflecteé a - rather alarmiﬁg trend.
The cost of workers' compensation insurance forﬁMinnesota
employers:has increased substantially during the last few
years. This inCrease iﬁ éosts, hoﬁe&ér, is not uﬁique to
Minnesota. As table'2.shows, premiﬁms'paid by Minnesbté
employers increased by an inflation-adjusted 4ﬂ_percent,
between 1976 and 1984. (Premiums are defined hefe as éirect
premium§ written'1ess any dividends paid to policyholders.)
Premiums paid by_employers throughout the United States
increased by a similaf'broportion. In féct, prémiums paid
by Minnesota emplbyers,vas a percentage of total U.S;: |
premiums, didvnotvéhange significantly over the fourAQear
period. Thése'observations support the assertiohvthat-what
is happehingiin Minnesota, with respect. to Changing workers'
compensation costs,_i$ not significantly different from what -
is‘happening throuqhout.the country.

' Differences'do arise, however, Qhen the
perspective is moved from a national level to a-
statééby—statg level. Table 2 also shows the experiences of
thosé states,neighboring Minnesota.: Premiumé.pafd by |
employers in Wisc0nsin and Iowa increased by rates:tﬁat.wéfe
higher, but not substaﬁtially higher than>the rate bf
increaseiin Minnesota. South Dakota and North Dakota,
however, experienced mdderate and negative increases in

premiums respectively, between 1976 and 1980.
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There 1s little evidence to suggest that the trend

~described above will not continue at least into the near
ﬁuture. Some recent changes in the laws governing‘workeES’
compenéationihave‘been aimed at reducing costs. No -
wgll—féunded predic£iqns have been offered, however,
suggestive éf agsignificant dollar impact of any,of,thesé
changes. In‘addition; none of the recent changes héQe been
aiméd,ét redirecting the fundamental course of(workers'
compensation in.terms of its purpose and fole.
Thése“dbservations support the asserﬁion'thaf
éignificanf'éoét reductions are not likely to resuit:ermA
‘the reéent changés..They also underline the impartance of

two necessary ingredients to any effective cost-reducing

“reform of workers' compensation. First, any effective

éhgnges must be foqnded on a comprehensive undefstandinq of
how the workersf compensation system works and why it
fprqducésithe chts thét itvdoes. Without such an
understan@ing; great'efforts will fall far éhdft of
prbdugiﬁg desired results. The next few sections of this
report are intended to contribute to this understanding.

| A second necessary ingredient to substangiél énd
effectivevreform is the willingness to-confront the |
difficﬁlt issues related to the purpose of workérs'
compensation. As was described in the first section ofAthis
report, workers' compensation systems can be based on

severalldifferent theoretical perspectives. These

" theoretical perspectives define the purpose of workers'



compensation,~whethef it be t? replaéé lost wages or to
compensate fof pain and,suffe%ing, and so on. M;nnesoﬁa's
workers' compensatign system, as will be more fully
discussedilater, contains elements of several different
theoretical_approacheé. As a result, tﬁeré is ‘much ovérlap,
conflict, and inéoﬁsistency inherent to ouf system. In
addition, and>p§rhapsvmore imporﬁahtly, it is‘very expensive
to maintain a systeﬁ that is trying to échie?e sevéral.
differenf goalé at one time. |

The.laté sixties and early sévehties‘were f
expansionafy yeafs for workers' compensation. ~Thevapparé‘nt
‘feeling theh Qas that more needed to be done to éompensate
the injufed‘ﬁorkér. Because cost was less of é cdnstfaint
to actibn, there'was little discussion or debate‘regardidg
“the deéirabié‘and appropriate théoretical app;baéh to
workefs' compénéation. Benefit increases were made along
all frqﬁts because the money was there to do it. Recently,
hoWevef, cost has. become a very important concern.

If.one intends to contaih'costs,'there are 1imits
"to Wﬁat workers' compensation caﬁ do. The;realiZation that .-
workérs' compensation cénnot do everything'demahdsrthat some
attention be directed EOward establishing priorities fér
workers'.éompensation. Efforts to reduce or control costs,
therefofe, must include the establishment or restructuring
of current priorities regarding the purpose of workers'
compensation. Not only will this approach pfoyide a basis

- for immediate-cost4reducing changes, but it will also
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provide a framework for contemélating further Cﬁanges in the
vears to come, The final sections of this repert wiil deal
with this issue.

Recent ehénges in the laws governing workers'
compensetion have lacked both of the above ingrediente; The
changes}heve not been based on a comprehensive understanding
of the system and have, therefore, produced unintended and
'undesireble'effects. In addition, recent efforts to reduce

costs have failed to include any examination or review of

. the system's fundamental purpose.

Major Participants in the Policy Debate

Five groups of individuals and orgahizatiegs are
identified here'as having major interests in the substance
of Minnesota's policies regarding workers' compensation;
These are employefs, workers, insurers, the governmeﬁtal and
legal bureaucracy, and the general public. Iﬁ the following
pageé, these groups are briefly described and information-is
presented te.estabiish the context within which workers®
compensation issues are considered.

Employers
i'Virtuélly all employers in Minnesota muet‘either
purchase workers' compensation insurance or self—insdre
their businesses for workers' compensation liability. The
cost of workers' compensation to employers, therefore, is
reflected by the premiums paid to insurers and the number of
dollars paid out ih benefits by self-insurers. The concern.

of employers is, undefstandably, to keep their costs to an




optimaliy minimal level. Tha& is, employers must seek the
Jowest cost system that is consistent with the provision of
fair and adequate workers compensation benefits. 1In recent

years, employers have sought to reduce or at least slow the

growﬁh of the cost of workers' compenéétion.‘ Théir'eﬁforts
have beeﬁ initiated'independently‘as well és coilectively
through~many-organizatith including trade'asséciations,_
political action groups, and ad hoc committees:formed
because of their'common concern Qith workers"compensation
costs. .

" Two méasures will be used here to describe fhe

cost dimensions of workers' compensation for Minnesota

enployers: premiums as a percentage of total payroll-and

premiums as a percentage of net corporate income. .As table

?ﬁ 3 shows, premiums as a percentage of total payroll increased
o from 1.43 percent in 1974 to approximately 2.28 percent in
ooy o

. 1979. ‘Premiums have also increased in relation to total net
corporate income. In 1973, premiums paid by employers
equaled about one-third of one percent of total net-

corporaté income. By 1979, this proportion had increased to

over‘half'of one percent. These data suggesg that the
bdrdén of workers' Cbmpensation premiums on Minnesota
employers has indeed grown during the past few years.

| A final dimension of workers' compenéation Eqr
employeré is its differential cost ihpéct,‘ The impact,of
rising costs is not the same for all employers. Several

hundred occupational classifications exist for the purpose
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of determining workers' compensation manual rates. Manual

rates are individually calculated for each classification,
and these rates vary significantly. For example, in 1980
employers paid 23 cents per $100 payroll to ‘insure

clerical office employees.but $14.31 per $10¢ payroll to

insure carpenters. Some employers, therefore, are much more

seriously affectedvby rising workers' compeﬁSation Costé
than are ‘others.
Insurers
"Iﬁsurers coliect premiums from employers and pay
éut benefitsAto injured workers. The concern of an insurer
is not so much with the absolute level of either premiﬁms or
benefits but with the disparity between the two. ThiS"

dispafity;represents the carrier's potential for profits.

“Over 200 carriers seek to maintain the disparity between

benefits and premiums. through the representation of a
collectively supported organization, the Workers' .

Compensation Insurers Rating Association of Minnesota.

Traditionally, the collective effort of insurers has been to

seek higher rates rather than lower benefits. This is QOt.to
say; however,‘that'individual insufers are not concerned
about what may be happening with benefit levels and the
benefit étructure. When benefit levels and structure are
constantly changing, insurers must attempt to anticipate
the consequences of such changes and incorporate their
predictions into requests for changes in rates. This 'is a

difficult and speculative task. An insurer, therefore,



must adapt to a fluid and con%tantly shifting body. of

claims. In addition it must also deal with a total benefit ;
level that is growing, often times faster than are pfemiums.
IWhile'the collective efforts of insurers are aimed at
obtaining rate-increases, the individdalAefforts §f insurers
areltg'Séek stability and predictabiliﬁy in benefits and to.
get an éageAbn'thé éverall trend of incréaSing'benéfiﬁs by -
adopﬁingAmore selective underwriting'policiés éhd by, |
chéliéngiﬁg the compensability of more marginai c1aimé;

A‘commonly.uséd measure of the dispérity'betwéeﬁ'
premiums>ahd'1osses is the loss ratio (the perééntage of
losses in relation to premiums). As table 4‘shows, the loss
ratio £0r.MinnesoEa insurers increased steadily from 1975,
until 1979, when the ratio actually decreased from .91 to
.80, Téble 4'also shows how annual changeé'in préhium§
failed £§ match changes in losses as a percentage of tota1..
payroll,l The annual percentage change for 1os§és éxceeded
the peréeﬁta§é change for premiums for every year'thfough
1978. 1In other words, relative to total payroll, loéses
increésed‘at a greater rate than did premiums.' Thef
increasing loss fatio reflects this fact.

4Theiloss ratio is cbmmonly used in the insurance
industry to indicate the profitability from underwriting a
particular line of insurance. All other things being equal
(and they rarely are),uthe lower the ratio the éreater'the
potential for profit.} The data in table 4 suggestithat

workers' compensation has become a less profitable line of



'ihsurancé sinée 1974; ‘Tﬁis fq%t hés.importaﬁt impiications
in that the availability of inéurance will largely'aepend on
tﬁe incen?ivgs (potential for profit) presenﬁ to- encourage

_.iﬁsurers to write workers' comﬁenéation poiicies. As
workers' compensation becomes a relatively less profitable
line of.insufance, insurers will become more conseyvétive in
their'dnderwriting behavior aha more likely tOiStO% writing
workers' cdmpensaﬁion policies altogether. The resglt is
tﬁat many employers will find itAmQre and more difficﬁit to
obtain insUrancg ih thé voluntary market. | ‘ |

Another aspeét of workers' éompensation hés' 
important implications for insurers: .the‘difficulty in
esﬁiméting dﬁtsténding losses. (Almost 40 percéht of total
~Minnesota workers' compénsation losses incurred by insurers
in 198@ are to be paid in subsequent years.) These
outstanding losses must be estimated for rate-making -
purposes. Such estimates are very difficult to méke and,
traditiénally,_have been lower than total ultimatezlosses.
The unprédictability aésociated'with ouﬁstanding lgsses
péses.é'seriéus”prOBlém for insurers.. It increases.the
unqertainty.in a major area of buéiness. As a result, the
availébility of workers! compensafion insurance suffers.

- Workers

A very high percentage of all employees in

Minnésota'is éévered under workers' compensation law.

Workers are concerned primarily that compensation benefits
¥ ’ ’ N

be adequate, certain, and timely. As was described in the

19




previous section, no ¢1ear adequacy standard exists. At a
minimum, however, adequate benefits would prevent major °
financial disruption from occurring as a result of-an

injury. Workers want to be certain that, if injured, they

~will coentinue to receive income. Benefits are timely if

there is little or no interruption of income to the injured
worker. 1In other Words, benefit payments are as tqmely as
possible when the transition from wage income to’bénéfit.

income 'is immediate. The collective interests of workers in

Minnesota have been represented for the most part by

‘organized labor, most visibly the AFL-CIO.

Process—-Oriented Groups
While some groups have an outcome-oriented
interest in workers' compensation policies, other groups

have interests that are more process-oriented. For example,

~injured workers are interested in benefits and employers are

interested in costs. Costs‘and benefits are results or
outcémes of the entire workers' compensation system.
Attorneys,~on'the other hand, are more interested ih~the'
proéesséé\that‘deliver benefits and résult in QoSts} “In |
short, attorneys éfe»interested in preserving their role in
thelworkers' cbmpensation system. By preserving their role,
attorneys can éontinue promoting the rights of the injdred
workers aﬁd receiving fees for services.“Although‘attorneys
may certainly be concerned with the overall outcomes of the
workers' compensation‘system, their legitimate area of

interest and influence is in representing the injured worker

11
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during the process for determ%ning benefits. Similarly, the
gdvérnmental bureaucracy is pfimarily interested in'anything
that would affect its ability to administer workers'

'cohpénsatién policy. The bureaucracy will be concerned

' about any poésiblevchanges that might make its task more

difficult. 1In addition, the bureaucracy will seek to-
pfesere the scopé of its activities aﬁd its control over
its own wdrkload. The point to be made heré is that the
intereéts'of’prdéess—oriented groups are important,
Separéte from, and potentially inconsistent with the
interests of outCOme—orieﬁted groups.
General Public

The state as a whole shares many of the interests
described above. 'Because most of the costs ofvwérkers3
coméenéation are ultimateiy paid by Consumers,'it is iﬁ the
publig‘intérest'that costs be kept under control. .It is
also important‘to the general public that injured wdfkers Be

protected from economic ruin due to an injury. Initheory)

.adequate compensation prevents injured workers from becoming

a permanent burden on society and promotes the efficient
allocation of resources by more accurately assigning the

full costs of production to employers. The public also is

concerned about a more practical issue related to cost:

maintaining or improving the attractiveness of Minnesota,
relative to other states, as a place to do business and

employ workers.:

12
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Minnesota's attract?veness as a place for‘doiné
business is a function of man§ factors. The cost of
workers' compensation is only one of those factors.
Comparing‘the cost of wquerS' compensation with other
publicly determinéd'business costs, hbwéver, cah prOVide.
some édditionalvpérspective. In tabie 5, wofkérs; |
compehsation pfemiums afe compared. with corporate ihddmé tax
'collecﬁions and»commercial property tax récéipts. Since’A

1976, Minnesota employers have paid more iﬁ.premiums‘fOr
workers"compensation insurance than they have in gorporate
income taxeé. Although commercial property tax reéeipts
cdntiﬁue to éxceed workers' cohpensation premiums, the gap
betweén-the two has narrowed substantially since 1974.. If.
current trends continue, compensation premiums can be
expected to overtake property tax receipts within the next
few years.’

In assessing how workers' compensation-cbsts
impéct~upon Minnesota's business ciimate, it is hecessaryvto
compare Mihnes&té with other states. Comparing workers'
compensation coéts is a difficult task. To ény.given
potentiél employer; and with all other.faétbrs 5éing equal,
the desirablility of locating in one state ésvoéposed to’

" locating in Minnesota will depend on rates for relevantv
classifications and not the average mahual'rate: ,In.aAstgdyA
sponsored by the Nafional Science Fogndation, John Burton
devised a way for making meaningful rate cdmpariSons across

states. Burton developed a sample of 45 hypothetical -

13



employers. These employers wéré selected and then weighted

in such a way that, together, they were a represehtétive
cross-section of the nation's industrial mix. Burton then
compared allvéf thé states in terms of the éverage premium
rates for this representative group of employers.' The
results of this approaéh can be seen in table 6. In 1978,

Minnesota had the eighth highest rate with apprdxim%tely

$1.82 in premiums for every $104 in payroll. 1In 1972,
MinneSGﬁé ranked thirteenth with about 85 cents in Preﬁium
for every $100 in payroll.

| As stated earliér, workers' compensatién éésts are
only one of many factors that an employer Qill consider when
deciding whefe‘to locaté. Table 7 compafes workers'

compensation COéts, and other public policy related costs,

- in Minnesota and in other states. (It should be noted that

some COsts, such as property taxes, can also be v;ewed as
indirect indicators of a state's economic infrastructure,
proviaing transportation, communication, and educational
support to Buéiness. Potential employers, thefefofL, may
also perceive'higher costs, such as property téxes,'as |
benefits,whén making a decision regarding location.)  AS
table 7 shows,vMinnesota ranks high on two factors:
corporate income taxes and workers' compensafioﬁ cosfs. ~On
the other hand, this state appeafs to be céﬁpetitive.with
other states with'regard to property taxes and saleé taxes.

In fact, Minnesota's rank is lower than three of four

neighboring states for each of the two factors.

14



Tﬁese dbservations‘s%ggest that workers'
cohpensation':ates are of limiﬁed ihportance to an'employér
deciding whether to locate in this state. Only in a very
few sitdations would workers' éompensation/faﬁés be tﬁe
deciding factor; For»empioyers already located ih"
Minnesota, theylikeliﬁood that a move to séme.Othe; state
would be justified on‘thé;basis of workers' compen%atiqn
rates aiéqe is éven more unlikely because the:cost?of
physically relocéting a business must also be‘cqns%dered.
Summary -

g The féllowingvmajor points have been made thus far:
| (1) Relative to many dfher stafes, theAEOSt of
workers' éompensation in Minnesota is high. | |

»(2) Thé cost of erkers"compenéation in
‘Mihnesoﬁa has fisen substantia11y>during the iaé£ fgw years.,

(3) There are no strong indiqations that tﬁe
‘trend Wili end in the near future. |

(4) 'Minnesota's'riSing costs are paff'oﬁ~é
natioﬁal.tréﬁd. | L

(S) Relative to neighboring states,}Minnesgta's
workers' cqmpensatipn premium rates are highér.

{(6) - The ioss ;atios for iﬁsurers have growh over
the'past.several years.

'(7) Several groups have a direct or ihdifect

interest in how the problem of rising costs is resolved.

15



(8)"“Business climéte“ is a function of many

different factors, including workers' compensation costs.
Minnesota's attractiveness to potential employers,

therefore, cannot be judged on the basis of workers'

‘compensation costs alone.

- {(9) . Rising workers' compensation costs affect
some ‘business sectors much more significantly than others.

The impaét is greatest in sectors where costs are already

high.
COSTS AS AN OUTCOME OF
‘THE WORKERS' COMPENSATION .
SYSTEM
‘Introduction

High workers' compensation rates result from’ﬁhg
interéction of many different factors and forces. These_.
eleménts,band the circumstances in which they interéct, éré 
what cpnstituté the workers' compensation system} Costs are
a product; or ouﬁcome, of the system. Another outcéﬁe’of

the system are benefits received by injured workers. Many

'otherAtypeé of outcomes exist. Benefits received“by‘injured

workers and costs, however, are of greatest concern.

Benefits received by workers and costs are clearly

" related. The relationship between the two phenomena,

however, is not so much a causal relationship as it is a
relationship based on a common origin. A causal

relationship is based on the premise that one phenomenon

16



~ relates to the remainder of this report.

predetermines, and occurs prior| to, another phenomenon.
Benefits and costs, however, oééur simultaneously. One
doeé not cause‘the other. Both phenomena are quﬁéomes of
the séme workerS'.cbmpehsation Eystem and céﬁ be considered
to be caused by the system,

The remainder of this section will be devoted to:
(1) identifying the eleﬁents fﬁat constitute thé Qo&kers‘
cohpensation system; (2) discussing recent changeg iﬁ.SOme'
of thése elements and (3)‘discu$sing how this iﬁfoﬁmatidn'

Figure 1 is a conceptual reprgsentétidnlgf the
workers' compensatidn.system as it:relates'to outcomes.
Fourveleménts are shown to be interacting to produce
benefits fér injufed workers and costs{ Thése categories
are‘glaims, benefit levels, ﬁhe benefit structﬁre, énd the
processing‘andAdelivery sub-systems (hereinafter referred‘to
simply'as the,procéssing system) . |

Claims Resulting From Injuries

Two aspects of injuries are important: 'éféqdency.
and sévérity.v Table 8 shows the number of first injury
feports received by the‘MinneSOta Department of Lébor'and‘
Industry and tﬁe acéideht and illness rate'fofAMinnesota and
seven other states, fbr the years 1975 ﬁhrough 1979, This
state has-experiéﬁced a steady increase in the number of
‘work~rélated injuries since 1975. Similarly, the number of
iﬁcidents per 199 full time workers per year has inéréased

since 1977. Minnesota is not unusual in this respect.
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Almost all of the other states:anmined have also

experienced increases in their accident and illness rates.
More importantly, however, is the fact that Minnesota's
1njury frequency rates are not 51gn1f1cantly different from
othep states rates,

Tabled9 shows Minnesota‘s employment mix in 1979
compared w1th the employment mix throughout the 'U. Sr This
information is a good indicator, not only of how Mlnnesota s
accident rate compares with the entire natlon, but also of
whether the types (severity) of injuries occurring in the
state are iikely to be different from the types of injuries
occurrlng throughout the nation. The assumption is that
employees engaged in similar occupations are exposed to
similar injury and illness risks. As_table 9 shows,
Minnesota's employment mix is very similar to the nation's
as a whole. It is uhlikely, therefore, that workers ih‘thjs
state experience injuries of a substantially different

nature than do. workers throughout the U.S.

Benefit Leggls

Benefit levels and benefit structure are two
distinct and. separate aspects of the workers' compensation
system} Benefit level refers to the monetary compensation
associated with particuiar benefit types. Although the
purpose in thisvsection is not to undertake a comptehensive
review of benefit levels, it will be helpful to describe
some recent changes in various benefit levels.' Table 19

shows the maximum weekly compensation for total disability,

18




both temporary and permanent. The maximum,benefit ambunt‘is
also COmpared with the state&ide average weekly wage. iAs
table 19 indicates, thé maximum weekly benefit for ﬁotal
disability}'relative to the average wage, wasvvéry 1low in
the early seventies. Throughout the deéadé,,hbwever;-
adjustments were ﬁade to bring the maximum benefit closer to
theAétatewide average ‘weekly wage. |

Benefit Structure

Benefit structure refers to the assorﬁmentAof
1aws; rules, and judicial standards used in detefminjng who
gets.what benefité, for how long, and under. what
circumstances, These rules, laws, and étandardS~are’
discussed mé:e fuliy in later parts of this report. It
should be noted, however, that benefit structure(will vary
considerably from state to state; For example, th statés‘
could conceivably have identical benefit levels but have
very different behefit structufes. Any compafiSqns amdng
states éﬁould reflect this fact.

The Processing System

A fourth category‘of phenomena affeéting the
outcomes of the workers' compensation system'includes the
various'aaministrative and legal systems in place to process
and evaluate claims and deliver benefits to injured wéfkers.
Together, these systems have two primary functions. The
first functién in dealing with a compensable claim is to
determine what the appropriate benefits are for that claim.

The second function is to provide those benefits to the

19



injured worker. The individualT and organizations involved

in the processing system are provided with, or create, laws

and rules to guide them in the performance of these

functions. These laws and rules represent the framework for

 the system. Amcng;othef things, this framework: (1)

describes the decisions that must be made; (2) determines

who will make the decisions; (3) controls the information

i

available to deciéion makers; (4) provides max1mum gllowable

time for maklng certaln decisions or performlng certaln

tasks; (5) describes the specific tasks that must be

performed; and (6) determines who will perform these tasks.

The function of deciding what benefits are to be
awarded for a particular claim requires the- evaluatlon of

the clalm in llght of benefit levels and the beneflt

structure and the injury 1tse1f. Benefit levels-are'

generally clear, unambiguous, and seldom difficult to apply.

The 1aws, rules, and judicial standards relating to benefit

structure, however, are often very difficult to apply. ~This

dlfflculty arises out of the fact that the benefit structure

does not ‘and cannot effectlvely dlfferentlate among every
conceivable‘type'of claim. Thousands of claims are handled
every year. Many of these include some unique aspect thati
the existing benefit étructure is unable to recognize. The
crganizations and- individuals participating in the'.

processing system, therefore, devote great amounts of time

and eontt interpreting these laws, rules, and standards.

In fact, a substantial portion of the framework of the

20




system establishes the process for resolving diqutes
involying conflicting interprét@tions of theubenefit
structure.'_The precessing system helps deEine the benefit
structure by reconciling ectual:claims with ambiéuoes and
uncleer laws and rules. The reiationship‘between'the |
processing system ana the benefit struetuie,‘therefore; ie a
two-way street. 1In other words, theisyetem awaids“?enefits
according to the benefit structure but it also dssi%ts in'
the definition of the benefit structure tﬁrough eheJ
resolution of disputed claime.v 3

The point in discuésing'the pfocessing syetem is
to establish that the operation of the system is a |

major factor in the production of the outcomes of the entire

workers' compehsation system, particularly with respect to

benefits'received by injured workers and costs. The system

does not simply pfbcess claims and churn oet behefits and
costs accqrding to some neat formula. If it did, then the:
relationShip between costs and benefits (leveie aﬁd
structure) wouldibe pure and complete. Changes in ﬁosts
could be predicted with a fair degree Qf accurecy.ngen any
changes in benefit levels and structure. The éctuai
situation, however, is ene where costs’andvbenefits awarded
to injured workers change even with claims, benefits levels,

and the benefit structure held constant.
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SUMMARY

This section has two brimary objectives: (1) to

~illustrate how the cost of workers' compensation in

Minﬁesota ﬁas_iﬁcreased substantially over.the last few
yéars; and (2) to underline thevimportahce of Eaking a
comprehehsive approachAto the problem. 1In the second part
of the section; four groups'éfJfactors and»forces wére

!

described as being major determinants of the outcomFs of the

wbrkers compensation system. These are claims,‘benéfit

. i
levels, the benefit structure, and the processing sYstem.
Tﬁe néﬁt section of-this report is a descripfion and
discussion»df the‘processing system. ﬁollowing thaf, the
benefif leﬁels’and benefit structure are analyzed. The

final sections of the report explore the interrelationships

of outcomes and the factors discussed earlier, and offers

‘policy alternatives with costs and objectives in mind.
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Calendar

Year

1976
1977
1978
1979

198¢

Source: Minnesota Insurance Division

Standard
Earned

‘Premium

*

$217,835

277,082

385,826

456,976

481,641

TABLE 1: Minnesota Workers'

~ Compensation .Experience: 1976 —-1980 :
*(300's omitted) '
Cost .

_Losses Losses Total Per

Paid Outstanding Losses Worker

* * *“‘» ’
$ 99,791 $ 61,650 $152,441  $139
113,924 102,120 216,044 169
146,286 175,835 321,321 223
179,283 193,938 317,197 257
221,900 125,000 346,000 269

Number of
"Covered
Workers

1,571,000
1,637,000
1,730,000
1,780,000

1,793,000
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TABLE 2:. Workers' Compensation Insurance Premiums
for Five States and the United States: 1976 — 198¢
(999's omitted)

: : : ) MN as a
Calendar ' , , . percentage
Year ~ Minnesota  Wisconsin ~~  Iowa N, Dak. S. Dak. ._U.s. of U.S.
1976 $ 198,636 $ 123,136 $ 85,307 $ 297 $ 13,735 V$ 7,461,351 2.7%
1977 251,664" 156,431 108,202 456 14,316 . l@,@5@,229 2.5
1978 363,217 195,572 127,178 215 18,537 12,218,536 3.0
1979 494,506 4 229,927 166,952 322 22,635 14,300,721 2.8
. 1989 492,314 261,669 187,64¢ 25 . 21,366 15,475,685 2.6
1976-1989 : : ' ‘
bercent change
absolute 193% - 113% 120% ~14% 563 1073
dollars ‘
ranstant 49% 47% 52% -40% 7% T 43%
- .lars ‘

e e ot - i B Tt o o IR ka8 B - e e e i e B A ok B B kS W bt ottt ot

Source: National Association of Insurance Commissioners. Premiums are defined as direct
written premiums less dividends. : :

L_Sm



TABLE 3: Premiums Compa&ed with Payroll
and Corporate Income: 1973 - 1980
‘ *(000's omitted)

Premium as a .. Total Net
Net Covered Percent of Corporate Premiums as a
Premiuml Payroll2 Payroll . Income3 Percent- of Incote
* * ] %
1973 $ 110,869 - (5) | (5) $ 33,862,357 S .33%
A | | o | 1| N e

1974 138,092 $ 9,688,673 1.43% (5) (s)

1975 162,616 19,639,736 | 1.53 (5) (5)

1976 204,064 11,877,442 172 : 43,512,988 | Yy

1977 254,316 13,257,061 . 1.92 (5) (5)

1978 352,454 14,893,413 2.37 , (5)'A (5)

1979 499,696 17,600,000% 2.8 76,294,426 .53

 _J80 429,684 19,,@@9,@@@4 2.21 (5 L (5) j

lsource: Mlnnesota Insurance Division

' Premium defined as premiums paid net of d1v1dends, discounts,
experlence ratings, and retrospectlve ratings. : :

250urce: Workers' Compensatlon Insurers Rating Assoc1atlon of Minhesota. Data are for

. policy years. ‘

3source: The Minnesota State Corporatlon Income Tax, Minnesota Department of Revenue,
as published in Fiscal Facts For Minnesotans 1981 (St. Paul Minnesota
Taxpayers Association, 1981). S

ﬁtmgstlmated

,:ﬂziéata not avallable.

=




TABLE 4: Workers' Compensation Premiums

and Incurred Losses:

1974 - 1989

PREMIUMS . "INCURRED LOSSES
As. a A | As a _ :

. Percentage Annual Cumulative’ Percentage Annual Cumulative
Calendar of Total Percentage Percentage of Total Percentage percentage Loss
Year Payroll Increase Increase . Payroll Increase increase Ratio
1974 1.43% .87% {' .61

N . . ° ‘
1975 1.53 . 6.9% 6.9% .94 8.0% 8.0% .61
1976 1.72 12.4 - 20.3 1.28 36.2 47.1 .74
1977 1.92 11.6 34.3 1.63 27.3 87.4 .85
1978 2.37  23.4 65.7 2.16 32.5 148.9 91
1979 2.28 -3.8 = 59.4 1.82 -15.7 199.2 .80
1989 2.21 -3.1 54.5 1.82 0.0 109.2 .82

sources: Minnesota Insurance Division, Workers' Compensation Insurers Rati

Minnesota.

ng Association of



Publicly Determlned Bu51ness
Costs: 1974 - 1979
(00@3's omitted)

TABLE 5:

eee .. _Annual . " Net u‘ Annual Commercial Annual

‘ Net Percentage Corporate Percentage Property Tax ‘Percentage
Year?! Premlums%_*__lncgease Income Taxes3 Increase Recegpts%__ Increase
1974 $138,092 | 174,729 263,000
1975: 162,616 17.8% ‘15@,482 3.3% 281,000 6.8%
;976 204,064 25.5 | 176,202 -2.4 312,009' 11.0
1977 254,316 24.6 237,511 34.7 334,000 7.1
1978 352,454 38.6 268,973 13.2 ‘ 39@,@9@ 16.8

) 1979 __w_égﬂ,é96 _13.6 324,126 __._.28.5 413,000 5.9

lpremium and Commercial Property Tax data from calendar years.
Income tax data are from fiscal years.

250urce: Minnesota Insurance Division

35ource: Mlnnesota Department of Revenue, as published in Fiscal
Facts For Minnesotans 1981 (St. Paul: Minnesota Taxpayers
'Assoclation, 1981). ‘ ‘ ‘ :

4dcommercial propefty.tax collection estimates are based .on the
assumption that 31 percent of all property tax collections
are associated with commercial properties.




AR

Averadge Premium

for a Sample of 4

TABLE 6:
éRates Per $186 Payro
5 Hypothetical Employers:’
15 Most Expensive Jurisdictions and States
Neighboring Minnesota

11

1972 Rate

- 1978 Rate - 1975 Rate ‘ % Change
Jursidiction (rank)’ (rank) ‘ (rank) 1972 - 1978
District of 3.502 1.404 737 375.2%

Columbia (1) (6) - (19)
oregon’ 2.918 2.074 1.491 95.7%
' (2) (2) Y S
Florida | 2.641 n.a. 'n.aa n.a.
| (3) .
Arizona 2.505 2.178 1.385 80.9%
(4) (1) (2) |
California 2.135 1.466 1.102 93.7%
o (5) (5) (2)
Hawaii 2.057 1.335 .960 114.3%
(6) (7) (6) ,.
Michigan 1.890 1.238 .715 117.5%
- (7) (19) (9)
Minnesota 1.821 1.2490 .854 113.2%
(8) (9) (13) -
New York 1.776 - .973 .864 104.6%
» ’ - (9) (21) (12) ‘
Alaska 1.762 1.721 .832 111.8%
| (1) (3) (14) |
Texas- 1.753 n.a. n.a. n.a.
' (11)
New Jersey 1.687 1.233 1.224 37.8%
‘ (12) (11) (3)
Ohio 1.550 1.109 .885 75.1%
(13) (13) (10)
Louisiana 1.512 n.a. n.a. n.a.
(14)
Oklahoma 1.446 1.652 n.a. n.a.
o (15) (16)



1972 Rate

% Change

1978 Rate 1875 Rate
Jursidiction (rank) (rank) -{rank) = .1972 - 1978
Iowa 1.084 .662 451 n.a
(31) (34) (37)
North Dakota n.a. n.a. n.a. n.a.
South Dakota .842 .635 .511 n.a.
(49) (36) (32)
Wisconsin - .752 .581 .505. n.a.
S (42) (40) . (33)

Source: John F. Burton, Jr., "Workers' Compensation Costs for
.- Employers," Appendix 6A of The Final Report on a Research
Project on Permanent Partial Disability Benefits (Ithaca,

 'NY: Cornell University, 1989).



TABLE 7:
Public Policy Related Costs to Employers:
' Twenty States.

1979 . 1979 Corp. 1979 | 1978

~ Property Tax U.S. Income Tax_ U.S. Sales Tax—_ U.S. Average W.C. Rate u.s.

STATE Per Capital Rank Per Capita2 Rank Per Capita2 Rank = (45 Typ1cal Employers) Rank
Arkansas . 125.35 - 49 38.35 31 158.69 © 33 ©1.292 26
California . - 226.30 28 194.64 3 249.38 8 ' 2.135 5
Colorado 326.37 21 : 40.51 30 185.85 17 1.210 28
Florida , ‘ 246.93 31 35.49 35 219.75 = 12 2.641 3
Georgia . 209.42 37 44.19 24 174.63 21 1.077 32
Illinois : 349.54 17 - 43.56 27 195.52 15 1.382 298
Indiana 246.85 32 23.54 44 - 242.65 19 .480 47
Iowa ‘ 338.92 .20 44,82 23 139.78 39 1.084 31
B Kentucky 138.53 48 46.32 20 169.92 24 1.382 21
' Louisiana 141.53 50 53.28 16 168.49 27 -~ 1.512 14
Michigan 375.86 11 187.70 ) 184.93 18 1.899 7
Minnesota 311.14° 23 87.87 4 .149.75 35 1.821 8
Missouri . 205.22 38 26.790 49 . 164.85 31 .749 43
Nebraska 388.94 19 31.76 39 160.46 ‘32 : .710 44
North Carolina 162.64 41 45.45 22 115.64 42. - 532 46
North Dakota 257.089 30 - 43.94 25 165.89 28 ' n.a. : n.a.
Oregon , 365.50 12 . 65.70 12 S 0.09 50 2.918 2
South Dakota 342.68 ' 19 4,22 46 189.46 16 .842 49
Texas 273.74 27 . 0.06 - 48 ~163.31 . 29 1.753 11
. Wisconsin .~ 345.96 18 : 69 37 10 ‘173 66 . 22 .752 42

lsource: Minnesota. Department of Revenue, as puleshed in F15ca1 Facts For Mlnnesotans 1981 (St. Paul:
» ‘ Minnesota Taxpayers Association, 1981) N .

250urce: A ate Government Flnances in 1979, U.S. Department of Commerce, as publ1shed Ln Fiscal Facts
A For Mlnnesotans 1981 (St. Paul' Minnesota Taxpayers Association, 1981).

3source: John F. Burton, Jr., "Workers" Compensation Costs for Employers."




" FIGURE 1: Conceptual Overview

of the wOrkeré‘ Compensation System as it Relates to Outcomes
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TABLE 8: Minnesota Injury Reports and Injury and
Illness Rates for Eight States: 1975 - 1979

Minnesota - Occupational Injury_and‘IllneSs Incidénce Rates?
First Injury. ... . ' I o
Year?! _Reports MN Wl IA ND ' SD ‘MI____ID _ CA
1975 40,608 8.4 - 11.6 10.6 8.1 7.8 9.6 9.6 9.7
1976 45,849 9.3 ;11.2 S 18.2 0 7.6 7,8 9.2 9.8 16.1
1977 . 50,009 9.1  1l1.4 106.9 3) 7.8 . 8.8 9.9 10.3
1978 55,536 9.5 11.8 1¢.4 3) 8.8 9.5 9.9 18.5
1979 60,3504 1g.1 (3 16.6 (3 8.6 __10.1 _ 9.5 _16.6

— o e - — -

lrirst injufy reports are for fiscal years. Injury rates are for calendar
years., . ' ' '

2Number of injuries and illnesses per 100 full-time workers.
Source: Bureau of Labor Statistics.

3pata not available.

drstimated.




TABLE 9
Minnesota and the U.s.

(ﬂﬂ@is omitted)

Employment Mix:

s

“Source: Bond Prospectus, Minnesota Department of Finance,

as published in Fiscal Facts For Minnesotans 1981,

_(St. Paul: Minnesota Taxpayers Association,

1981) .

: Minnesoﬁa U;S.
Industrial Number Number :
Category Employed % Employed %
Manufacturing Durable. - 234.3 12.7% 12,772 13.7%
Manufacturing Non— 148.2 7.8 8,299 8.9
Durable
Minlng 17.2 8.9 960 1.0
~ Construction 84.2 4.4 4,483 4.8
Trans. & Pub. Utilities 166.3 5.3 5,141 5.5
Trade 444.4 23.4 24, 269 21.8
FinanceyInsurance, 91.8 4.8 4 974 5.3
"Real Estate
Services 355.8 18.8 17 ﬂ78 18.3
jovernment - 294.4 15.5 15 920 17.1
Agriculture 124.5 6.7 3,297 3.5
TOTAL 1,895.1 160.0% 93,184 160.6%



_ TABLE 1¢: Maximum Weekly Compenéation for Total
- Disability and the Statewide Average Wage: 1970 - 1979

. » "Compensation/
Talendar . Weighted Maximum Statewide Average Average Wage
_Year Weekly Compensation?! Weekly Wage 2 ‘Ratio

1970 B S 70 $ 138 - .51
1971 N - 147 s
972 R Y’ | 151 | .53
1973 . 85 159 - .53
1974 o 109 169 .59
1975 | 115 183 . .63
1976 - 135 197 g .69

1977 o ‘_ 151 209 72
1978 | 200 | 226 . .88
1979 o 213 204 g7

lMaximum rates computed. according to the following example. For Jan.
Sept. 1977 the maximum was $135. For Oct. - Dec. 1977 the
maximum was $197. The annual maximum equals .75 (135) + .25
(197) or $154.5.

)

,ESource: Minnesota Department of Economic Security.
.ﬁ"ﬂ : .




CHAPTER 3
INTROD CTION

4.In the preceeding section; it was concluded that the
system for proce551ng claims and dellverlng beneflts is a
major factor in determlnlng the outcomes of the entlre"

workers' compensation system. : The purpose of‘this’sectionA

'is to more closely examlne the current dellvery syFtem.

There are two objectlves in this. sectlon, ‘the flrst of whlch

is to 1dent1fy specific aspects of the.current system that
tend tb encourage departures from the normal claims -
manégement process. The second objective is to offer a

variety of policy optidns for improving the ability of the

delivery system to perform its necessary functiohsAwithout

contributing excessively to the total cost of workers'

compensation.

THE BASIC PROCESS
In a study sponsored by The National Science
Foundation, MOnroe Befkowitz identified fi?e primary
functions of any claims management process. These

functions are-

(1) opening,
" (2) validation,

(3) paYment of.benefits,




, : oo

{4y formal of resolution of controversy, and

'

{(5) nlosing.

-y

This framework of basic functions will be used to describe

by

the claims management process in Minnesotaa

A majority of all claims are processed through the
workers' compensation system‘with relative ease an% in a
timely manneyr, Most ciaims, in fact,rwill not érgduce any

fourth function listed above. The other functions, however,

sre rvelevanit to the processing of all claims.

D

When an injury occurs, the injured worker will raceivs

immadiate wmedical attention. The worker, if necessszry, will

inform the emplover that an injury has cocurred. The

unction, therefore, is simply a process for informing all

relevanc parties that an lnjury nas occurred,

Validation

With most claims, the next task is for the insuref to
confirm the compensability of the injury. 1In addition, the

insurer will gather the information necessary to calculate




apprepriate benefits to be paid |[the injured worker or

surviving dependents.

payment of Benefits

‘The third baeic function is payment of workers"
compensatlon benefits to the 1njured worker or surv1v1ng
dependents. = 1f there is total disability, beneflts %re paid
by the insurer,on a periodic basis. 1If the 1njury resulted
in deatﬁ, payment to the surviving dependents may be in
periodic'amounts or as a‘51ngle lump sum. Total dlsablllty

benefits continue until the injured worker returns to work,

‘The injured worker may also receive a lump sum benefitvfor

permanent partial disability after returning to work or if
the total disability is also permanent. Any medical,
rehabilitation, and retraining costs are also paid by the

insurer. -
Closing

After an injufed worker has returned to work the

insurer will begin the process of closing a ciaim.} The

worker is notified that disability benefits- are to be
diScontinued. In addition, the Department of Labor ehd
Industry is notified that benefit payments are ending. Any
remaining>benefits for permanent partial disabilit&‘are paid

and the claim is closed. TIf total disability is also
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permanent, then periodic paymeﬂLs continue indefinitely and
the claim remains open. If a surviving spouse is feéeiving
'periodib benefits, the claim will be closed after ten years

of benefits have been received.

CONTROVERSY AND LITIGATION

i

IN THE WORKERS' COMPENSATION SYSTEM
' |
. The simple process described above applieé to ﬁost
Qorkers' compensation claims in Minnesota. For a
significant minority of claims, however, there are
substantial departupes from this simple précess. Departures
resulting in litigation are particularly iﬁportant because

they contribute greatly to the cost of workers'

=y compensation. Petitions requesting hearings were filed for

: approximately 14 percent of all new claims in 1980. The
- next few paragraphs include a discussion of the current

€§§3 process for resolving disputes - the fourth claims

) management function described above. Of particulariinterest
E‘gm. are the problems and events preceeding the initiation of the
<t | |
=:f; ‘litigation process.

£::: ‘Controversy develops when an insurer (or employer)

fails or refuses to meet the expectations of an injured
worker. If the insurer continues to perform in a manner
that.vaunsatisfactory to the injured‘workér, and if the

worker's expectations are not altered to resolve the



Controversy, then it is likely that the controversy will
result in litigation. ;
Controversy is usually related to one, or both( of two

issues: compensability and disability. Controveresy
regarding the compensability of an injury means that the
1nsurer-refnses to pay benefits because it.believes~that the
injury Was'not'yorKFrelated and, therefore, not covered
under MinnesOtafs Qorkers"compensation laws. fWhen the
issue-is disability, two different questions may be presentf

'First, the insurer may question whether a work disability
actually -exists. Second the insurer may question the
degree of.a.perhanentipartial disability. Controyersy;;
therefore, mayideyelob because: (1) an insurer refuses to

pay benefits for an injury it believes was not WOrk—related;

(2) an insurer refuses to pay benefits because it believes

&
?% there~is no disability; and/or (3) an insurer may disagree
€ as to .the degree of a permanent disability and pay less in

P
)

Ll

.benefits than is expected by an injured worker. This is notg

r

an inclusive list of all types of controversy. It does,

Al

<

however, include a large majority of those controversies

resulting in litigation. During 1988, approximately.94
percent of all- petitions for hearings received by the
Department of Labor and Industry were aSSOCiated.Wlth claims.f

for benefits or the discontinuance of benefits.



. . : i
_Controversy Regarding_gggpensébglity

' After-the employer becomes aware of an injury, no more
.than 14 deysemay elapse before compensat&on benefit‘payments
,begie;. The employer must,'therefore,»inform>the insurer of

the inﬁury»iﬁ'enoughAtime to allow the inserer to evaluate‘
the>claim aﬁd feach a decision regarding its compeﬁsability.
If the 1nsurer determlnes that the 1njury was not
compensable before the 14 day time limit explres, then 1t
flles a den1a1 of liability report with the Department of
Labor and Industry, and‘no compensation benefits a;e paid.
if the.insure; does not deny the claim, then benefit.
‘paymentsibegin Qithin 14 days of the employer's notice.

- With some cases, however, 14 days is insufficient time in_

which to investigate and evaluate the claim. Although the’

:;m. insurer must still begin benefit payments within 14_days of
oy T
ﬁ: the employer's notice, it is also allowed an additional 36

days during which time it may submit a denial of liability.

Extensicns of the additional 3@ days may also be graﬁted.

P

e s

. -During theftime after benefit payments have begun, the

i
i
Y g
|
%

insurer may decide either to continue benefit payments or

discontirue benefits and file a denial of 1iability‘with
'Labqf ana Industry. An injured worker, therefore, may
-receive benefits for a short period of time, up to 74 days
after the date of injury, and then have those benefits
diséentinued if therinsuref decides to challenge the

cbmpensabilityeof the injury.



The process just describeg applies only to claims for

total disability benefits; Wi£h death claims, there is no
maximum allowable timé before benefit paymepts must begin. .
The Department of'Labér and Industry, however, appears';o
operate under thg.preéuﬁption that death benefit payments
must begin within 30 days of the death. Insurers may also
reqdest extehsions in time for the purposé of'deterhining
compenéability. Death benefits, therefore;vﬁay also be
discontinued soon aftér they begin.

It shoulé be noted that state law requires an employeg
to notify Lab&r and Industy within 15 déys of any injury
resulting in fouf'days or more of work disability. Injufies
résulﬁing in deatﬁ or: that are life threatening must be
reported within 48 hoﬁrs. The vast hajority of injﬁries,
howevef,,fall under.the 15 day notice peribd,’ The
importanée of thisbfact is discussed latér in this section.

antroversy deveiops when an injuréd worker expecfs_to'
regeivé‘workers; cbmpénsation benefits but does’not; or when
compenséfion benefitsjare being received butrafé'termiﬁateg
soon aftér»they bégin; Controversy initiatésvthe 1i£igation‘
process whenvthe worker, or their legal representatiye,
files a petition with the Department of Labor and Industry
challenging the insurér's decision to deny liability. The
petition is a statement claiming that the ihjury or. death
was, ‘in fact, compensable, and that the injﬁred wo;ker is
rightfully due bénefits under the statefs WOrkers'H

compensation laws.
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Within 10 days after a petétion claiming benefits is
filed by a_worker, the Department of Labor and Industy will
assign tne‘matter‘to a settiement judge. The settlement
5udge will rhen schedule a conference between the insurer
and the‘inﬁurediWOrker to be held withinVGﬂ days. The
purpose of the settlement conference is to encourage the
insurer and ‘the worker to reach an informal agreement
regardlng the.clalm. If this does not happen, then the
matter is referred to a compensatlon judge. The

compensation judge will also bring the parties toqeﬁher at a

"pretrial hearing to encourage informal agreement. If

agreement is not reached, then the compensation judge will
hold a formal hearing where evidence is submitted and

arguments regarding compensability are presented. After

‘examining all of the testimony, the comoensation judge will

render a deCision‘regarding the compensability of the
¢laim. The adverse party to the decision, if it so desires,
may then file for an appeal of the decision, within 23 to 69

days, before the Workers' Compensation Court of Appfals,

~The Court of Appeals will then review the decision and

either affirm ; modify, or reverse the decision sr remand
the petition back to a compensation judge for a rzhezaring.
Within 38 days of receiving the decision of the Cour: of
Appeals, the edverse party may file a writ of czrtiocrari for
a review of the decision before the Minnesota Suprems Court
The Supreme Court, if it agrees to review thes mztter, =may

RIS S S5

reverse, sustain, or modify the decision, or rzzzng
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petitibn‘back to the compensqﬁion judge o:Aﬁhe_Céuft'of
Appeals for a réheafing or régiew. |
Throughbut ﬁhis formal process of hearings énd éppeéls,‘
thé parties'to.a dispgte may also bevmeeting infbrmailf to
try to produce én agréement. The forhal pfécess,'théréfore;
may b¢ disc6ﬁtinued éé any time. For example, ap?ro#imaﬁely
13 percent of all feqﬁested hearings neQer éctually oécur,
preéuﬁably becadse a largé proportion are resolved |
infprmally.before the scheduled hearing date5 The potential

for informal agreement continues until the formal litigation

process produces a final resolution of its own.

" Controversy ReggggngJCdntinued Disébilitx

According to Minnesota's workers' compensation laws, a

totally disabled worker will receive compensation benefits

 for the entire duration of the total disability. There are

no limits with respect to the number of weeks of Benefits or
A;he-total_dollars of benefits paid. Total aiéability,‘
benéfits~fdk.compensab1e injuries end under one of three
cdﬁditions:

(1) tﬁé injured worker voluntarily retufns‘to Q§rk;

" (2) - the worker dies; or

(3) the ihsﬁrer or employer determines that total

disaﬂility no lohger exists ahd initiates

administrative procedures for discontinhing benefit.

payments.
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For most claims, return to work is the reason for
,terminéﬁionhqf benefit payments."A growing propo;tionqu
Aclaimé, howeVér,’is falling under the ﬁhird category.
Admipistrativé termihation of total disability benefit
~payments”has'increésed as a.result of two factqrs?j

(1) élimination of the automatic terminéfién‘of

benefits as described above; and |

(2) a reduced incentive for injured Worker; to fétqrn

to wéfk.

Under eafiier stape law, payments for temporary total
disabilify were terminated after 350 weeks of benefits had |
‘been paid. Every claim reaching that poin£ now must .either .
‘be paia until the worker's death or be administrativel§ |
terminaﬁedvby the insurer. ~(The probability that a'Qorker
,wili eVep'feﬁﬁrﬁ tdAwopk éfter being disabled forv35ﬂ weeké
is very sligﬂt.)' Aséuming that all df these claims are not
paid‘until'death,‘it can bé concludediﬁhat the(use:of':w'
",administrativé termiﬁation has increased. |

As was shown earlier in this repo;t, the maiimumiwéékly
‘compensation for total disability has increased |
substéntialiy since 1971. In that year, the maximum
‘compensation equalled only 58 percent of the.sta£ewide .
‘average weekly wage. In 1979} however, the maximum
compensation equalled 87“percent of the statewide-wage.

This suggests.that a greater proportion of lost wagés is

being replaced by”workers' compensation:benefits.‘
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Censequentiy, the financial incentive for an injuted worker
to voiunterily return to work Has decreased and.thei’
necessity of administrative termination has increased;'.

zUhfortunately; reliable date documenting the frequency
of edministrative termination is not avaiiable.'_One
indication‘that the administrative termination_ef'benefit
payments has inereased, however, is the signifieant;increase'
~in the- number of'petitions filed by workers with'th%
Department of Lebor and Industry objecting to the !
discontinuauce of ‘benefit payments. In 1975; ibﬂ such
pet;tiohs; or less than 3 percent qf all petitions,YWefe
fileu Witﬁ'Lebor and Industry. In 1980, the‘number?of
petitiens'pbﬁecting te the discontinuance'ef payments
reached- 84@, ot 15 percent of all petitions. It is
.reasonable to ~assume that most of thls 1ncrease 1n
litigation regarding the discontinuance of beeefit‘payments
is a Qirect result of an increased use oandminiStratiue'
,termlnatlon procedures |

If an 1nsurer suspects that total dlsablllty no longer
ex1sts, 1t may request a current medical report fro& the ‘
1njuredQWOrker. The 1nsurer may also request'that-the
worker submit to an‘examination by a physician.of its
choice. On tue basistbf this information, - the insufer Qill"
decide either to continue payments or discontinue paYments;'
if it decides to terminate payments, the insurer must |

notify the worker and Labor and Industry of its intention to
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do so. It.muét also proviae an}explanaﬁion of its decision.
APaymehts'may then be terminated?immediately,

Controversy will be present if the injured Qorker
feels that to£al disability benéfits should éontinue. vThé.
workef.mqy file a petitionlobjecting to the discontinuanéé
of bénefits with Labor and Industy, thus initiatihg_ﬁhe
litigation process described eérlier; The basisifo;?filing'
a petition is either that total diability still exis%s or

that'the worker is unable to secure employment. The

‘argument that disability still exists is likely to be used

if that is the conclusion of the worker's physician. 'The

litigation process must then resolve the issue of which

physician is correct - the worker's or the insurer's. The

argumeht that the worker has been unable to find employment

'jmay‘also be used if there is ‘any evidence documenting'the

worker's efforts to do so.

An injured wofker may be eligible to receive-

‘compensation for permanent partial disability if he or she

has returned to work or is classified as permanently totally

, disabled. (Workers may also be eligible under other less

common circumétances.) When the worker meets one'of‘these.
conditions, he or she must obtain a medical report from
their physician describing any existing disability. The

medical‘report is then forwarded to the insurer ahdvthe
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Department of habor and Industry. The report will include a
1description‘of all permanent consequences of the worker’s
~injury, usually.expressed in terms‘of the percentage
disability to specific parts of .the body.» For example,la
permanent ‘back 1njury may be expressed as a."30 percent
dlsablllty to the back

Upon receiving the first medical report, the insurer
has'3ﬂ days ‘to ‘honor the claim or request additionalstime
Afrom Labor and Industry,to more closely evaluate the!claim;’
Theiinsurer may require'the worker to submit to an‘,f

examination by a physician of the insurer' s ch01ce. If the

1nsurer does not questlon the accuracy of the flrst report

no examlnatlon may be necessary. For example, complete'

amputation of a limb is clearly a 180 percent disability to
that iimb In such a case, the insurer. w111 pay the beneflt
prescrlbed by law and the matter will be closed. ;f-a
second - examlnatlon is requested and the f1nd1ngs are s1m11ar

or 1dentlca1 to the flndlngs of the flrst report, then.the

;1nsurer<w111'also pay the relevant beneflt amount

. 1

Controversy may develop if the results of the two
medlcal examlnatlons are substantlally dlfferent, 1.e,,.if
the rating from the second examination is lower than-the
rating from the first examination. The insurery at this
point, has three options. The»first is to pay permanent
partial benefits based on the higher rating - the first
report. fhis course of action is not 1ike1y to result in

controyersy but will cost the insurer more. The second
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‘option is to‘pay«benefits based! on the lower rating - the

second report. This course of action will initially cost

the insurer less. . However, because it may not satisfy the

~expectations of the injured worker, the potential for

controversy, and thus litigation, is greater. The final

cost to the insurer, therefore, may eventually equal or

surpass the cost of taking the flrst optlon. . |

i

A thlrd option is to pay benefits based on some

comprOmise of the two conflicting.ratings. For example,

'rather than honor the first rating of 30 percent_disability

or the second . rating of 18 percent disability, the insurer

would pay beneflts somewhere inbetween, say 20 percent.
This course of’ actlon, although initially more expensive to
the 1nsurer than the second option, is less‘expensive than

the first- and reduces the liklihood that the worker w111

"seek greater‘beneflts based on the higher rating. - The

Department of Labor and Industry allows this behavior on:thé
part of 1nsurers as a means toward reduc1ng confllct.
When the injured worker receives the 1ump sum payment

for permanent partial disability, he or she will compare the

“amount to what.was'expected based upon the first physician's

‘medical report. If the amount received is less than what

was expected, the worker may file a petition claiming
additional benefits with Labor and Industry, thus initiating

the»litigation process. " The task during litigation is to

resolve the“dispute as to the proper disability rating.

‘Because the early stages of the process are informal (the
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seﬁtlement:conference and thewpretrial hearing béfore thé
compénsation judge), it is poésible that SOmghcpmpromise
between the conflictiné ratings will be reached. 'if the
dispute is not resolved informally, then a formal.hearing;"
will be held before a compensation judge. The compeﬁSAEiQn
judge mayArequire a'tﬁird examination by an impartial
physician. The apparent purpose in doing this isAtoA
substahtiate one of theioriginal two ratings. The
compensation ﬁuagé; after reviewing ali testimony, wili;
prdvide’a;decisioh:regardihg the disability gating;A The
process for'apéealing the decisionvbf the cémpenéétiohA

judge'isvthe same as with total disability.

PARTICIPANTS IN THE CLAIMS

'MANAGEMENT PROCESS

The normal four-function process for mahaging a Ciaim)_
is very sihp19:¢>tn this normal process, there_ié-n5>
contfoveféy,and all pérticipants perform as expéééed.j;Théy
p:oéess 1§sesvit-simplici;y, however, when -one or more qf
’théApartiCipahEs~éngageé in behavior that is uﬁexpééted oﬁ
unacceptable tb>othér‘pafticipants. To undefsﬁand why.somé'
clainms do noﬁ follow the normal process, one must undérétand

that the path a claim takes is largely dependent on.the

" behavior of individual participants in thepprodess. The -

behavior of individuals can be understood in terms of three
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factors: (1) responsibilities, ¢2) interests, and (3)
influence and control. In the next few pages, each major
participant is reviewed with these factors in mind.

Nine individuals, groups, and organizations can be

~identified as important participants in the claims

managemént process. These are: (1) the state legiSIature;

(2) the Dépattment of Labor and Industry; (3) the 1njured

i
. worker or_surviVor;’(4) legal counsel for the 1n3ur%d worker

or Suﬁvivo:; fS)'the employer; (6) the prlvate 1nsufer, (7)

membérS'of‘the judiciary; (8) medical personnel; anq (9):

Minnesota State Legislature

Responsibilities |

TheAmost impoftant responsibility oflthe state”
leglslature is to formulate and establlsh this state s
spe01f1c pollCles regardlng the purpose and scope of
:workersf compensatlon. ‘In addition, the 1eglslatu2e must

proVide'the Department of Labor and Industry ‘and members of

the judiciary a mandate for acting effectively and

“aggressively to implement state policy regarding workers'

compensation.
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I&terest

The-primary’ihterest of the legislature is to develop a
workers' éompensation policy that provides acceptable
outcomes .in terms of benefits and cosﬁs.v.The legislature is
interested that benefits received by injured workers érel
adequate and equitabie, and that the systems for delivering

benefits are efficiently administered.
Influence and Control

The legislature could conceivably control evéry detail
of the workers' compensation system. As it is,*the
‘legislature has chosen to vary its apprdach to exercising
'control over the system. In some areas, the laws governing
workefs' compensation include great detail,‘e.g.,
différéntiating between a surviving spouse with éne child
and a surviving spouse with two children. 1In. other areas,
the 1éws formally grant other parties discretion in
.developing‘theldetaiislof»how state policy will be
implemented.  Fo: exémple, Labor and Industry is reéponsible
for‘the promulgation of rules regarding rehabilitation. And
in. still other areas, ﬁhe laws regarding workers'
compensation include neither detail nor grants of authority.
For example, the phrase "arising out of and in the éoursévof
employment"” is the standard for determining the scope of

workers' compensation. However, decades of interpretation,
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and a rise in the recognition that many diseases are

sometimes Work—related, have rendered £he phrase practically
useless as an effective boundary between the work~réiated
and the non-work-related. It is in areas such as this that
other parties in the system will move to fill the policy |
vacuum. Other parties will act because they muét méke
decisions concernihg épeéific claims. The point to bé made
here is that the influence.and control of the 1egiélaturé is
found throughout the Systém, and in someAvery'impdrtant
areas the'legisiatqreihas failed to exercise its control or

grant authority and discretion to others.

The Department of Labor and Industry

Responsibilities

It is the geﬁeral responsibility of the Department of
Labor and Industry to implement state workers; compensatioh
policies. 1In a mofe operational sense; Labor -and Indﬁsﬁfy
is responsible for: (1) administering the workers'
compénsation law so that the basic objéctives'df the 1aw.
are meﬁ; (2) reviewing the performance of £he program and
keeping procedures up-to-date; (3) advising all parties in
the delivery system of their obligations and rights; (4)
‘assisting in the voluntary and informal resolution of

issues; and (5) providing an adjudicative forum.




Interests
The primary ihterest‘of'the Department of Labor and
Industry is to effectively implementbpoiicyﬂde&éloped by the
state'legislature.‘ALabor and Industry is also interested in
efficient"administfation of the workers' compensation system
in Minnesota. .Finally, as with any buréaucraéy; ce%tain

. . o .

interests with respect to self preservation are{lnh?rent.
' 4
'.Influence and Control :

Labor and Indqs£fy can influence or control various
aspects of the élaims process. It can influence the types
and quality of information possessed by various,participénts
inxﬁhe proceséy: The department, through its actions, will
influéncé,ﬁhe speed at which a claim is settled aﬁd,
thefefbre, the likelihood of litigation. As is, Labor and

Industry can influence the substance of rehabilitation plans

and, therefdre,vﬁhe speed at which an injured worker returns

|

to work. ; ' : o

Injured Worker or Survivor

Responsibilities

It is the responsibility of the injured worker to

inform the employer that an injury has occurred. The worker
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must élsoAcomply with all othef'procedural fequiréments
regardiﬁg the processinngf their c;aim. Finally, it is the
responsibility of the injured wgrkér tdiméké a reasonable
effort ﬁo‘partidibate in a rehabilitation plén and return to
work as’'soon as their physical condition so éllows.l
Interests

|

The-injured worker is primarily inﬁeresﬁed in income
sécurity and, in many cases, Jjob security. It can also be
afguedvthat the injured worker seeks té obtain the ﬁékimum
dollar benefit possible ﬁrom the workefs' compensation

system.
Influence and Control

In éné sense, the~iﬁjured worker can influence or
conﬁrolvthe behavioerf Virtua}ly every pafticipéﬁtgin the
'claiﬁs manégemenﬁ process. It is the worker who degides
whether to pursue a claim or file a petiﬁion té begin'the
1itigation”process. Many of the decisions facéd 5y other
participants‘in ﬁhe process are largely determined.by the -
decisions made by the injured workef.. The discreﬁionnof ﬁhe
injured workér, however, is not always so very great or

meaningful. This is because the number of reasonable

alternatives open to the injured worker may be limited due
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to the decisions or actions o% other participahts in the

. i
process.

Legal Counsel for the'Iniured Worker
"Responsibilities

The 1égal couhsel.for an injured worker is responsible
fOr‘represenﬁing the interests of his or her client.. This
responsiblity éntaiis at least threé distiﬁdt'tésks.‘ First,
the attorney must perfdrm any procedural taskg associated
with the pursuit.of the worker's personal interests, such
as, but‘n§t iimited‘to, preparing aﬁd‘submitting a.pétition
and arguing thé'wbrker's case before any judicial
proceeding. A second task for the attorney is to kéép,the
‘worker. informed of. the status of their claim. Third, tﬁe
'attorney.ﬁusi info;m the client of all'possible'and
’reaSOnéble thions regarding pursuit of the worker's'i
.interésts,'inéluding possible outcomes as well aé.

‘probabilities associated with those outcomes.
Interests

The interest of the worker's attorney is to see that
his or her client receives the maximum benefits possible

under Minnesota's workers compensation laws. The attorney
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is also interested in attracting future clients seeking

-representation in matters related to workers' compensation.
‘Influence and Control

The 1n3ured worker's attorney has great 1ntluenoe over
the behav1or of the injured worker he or she represerts,,
although the formal relatlonshlp wrth the worker is only an
advisory one. . The attorney COntrols thetinformation;
available toAthe injured worker regarding the proceseing oﬁ
a c1a1m and the options open to the worker in pursulng a .
claim., How and whether this information is presented to-the
worker will have great influence on the decisions the
" injured worker hakes regarding a claim, .In‘addition,
'because ofltoe attorney's familiarity aad involvement with
 the mechanics of the claims process, he or she can influence

or control the speed at which a claim is finally resolved.

The Employer
Responsibilities

': It is the responsibility of the employer to pay
compenaation benefits to injured workers as‘required by
state laa. It is also the employer's respon51b111ty to
inform any 1njured w0rker or surviving spouse of the

availability and scope of workers' compensation. The
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employer must‘qomply with'allﬁprocedural reQui?emehts
concerning the progessing of a claim. Anothéf
4respon§ibi1ity of tﬁe employer is to initiate the )
developmeht of a rebabi;itation plan for the_injdred worker.
This'includes; but is not limited to, providihg employméntv
for ;he injured wOrker and encouraging tﬁe wofker'to returﬁ
t0‘work.as.300n as medical cénditions so alloﬁ. A final'
responsibility of £hevemp16yer is to také aii reasonable
stepsAtQ improve the safety of their workplace.

1

Interests -

The émployéffis interested iﬁ maximizing the
.productivity of labor by controlling work-related lost—tiﬁe,
by‘insu;ing that'employees are reasonably coﬁtent, and by
controlling the costs of labor. Included in.this third

category is the desire to control or contain the cost of

workers' compensation.
Influence and Control

Tﬁe ihfluencé of the employer begins before'the injury
ever occurs Qith its emphasis on'preventing accidents.
However, -once an injury occurs, the employer ma& éxért a
profound influence on the injured worker by.providiné or not
providing the Worker with important information regarding

potential compensation benefits. The employer will also
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. I
influence the behavior of the insurer by provjding important

claim related information. These actions will partly

determine the speed of settlement and the possibility of

litigation. The employer will also influence the substance

of rehabilitation plans and, therefore, the speed of réturn

"to work. Finally, the employer, through contact with the

employee, can influence the attitude of the employee in an

~ important way, and thereby encourage early return to work.

The Insurer
Responsibilities

"The private insurance carrier enters into a contractual

agreement with an employer to assume many of the

responsibiiities techhically relegated to the emplQYér.
Among the responsibilities assumed by the insurer are (1)

the péyment of bénefits to injured workers; (2) compliance

with many of .the procedural requirements associated with the

processing of a claim; and (3) participation in the
development of a rehabilitation plan. 1In aadition,_the
insurer is responsible for evaluating the safety of the

employer's work place and recommending changes designed to

reduce the incidence of work-related injuries and illnesses..

It should be noted that one fundamental reason why an
employer obtains the service of one private insurance

carrier as oppqsed to another is to benefit from the



carrier's superior knowledge re%ardihg the worker's 1éga1

obiigations and expertise in the area of industrial safety{ ‘
It_shpuld also be noted that, while~an insurerAmay possess
superior knowledge and expertisé in some areas, iﬁ"may not.
be well suited to assure all of the respohsibiliﬁies of the
employer. The ihpotﬁanée'of'this fact will be more. .

thoroughly discussed later in this section.

Interests

The,primary.interest of an insurer is fq minimize
workers' compensation benefit payments and.adﬁiniStrétive
costs relative to revenues - premium and inveétment ihgome.
The insufer_is also interested in controlliné its)(inaﬁcial
berforhance experiencekﬁy improving“its‘ability‘to predict

futdre lbssgs.
Influence and Control

: "Acting as agents of employers, insurers have
significant influence over the course of the claims process.
Insurers can affect the speed of settlement} as well as the’

rate of litigation, by challenging or not challenging

‘claims. - Insurers influence the rehabilitation process by

providing qualified rehabilitation consultants as well as by
participating in the development of rehabilitation plans. A

final, and very important, manner in which the insurer
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inflﬁences'the claims process is by controlling the injured
worker's.infofmétion during the period soon . after injury.
It is during that time that the worker's need for
information concerning income and job security is greatest.

However, the most logical source for information in, the
, . =00 | ‘

_ o : K
provide accurate information due to unfamiliarity with the

law or éaution'in implying or promising soﬁething tﬂat.later
imay nét agree with the insutér's assessment. Only the '
insurer wiil be able to provide specific.informatioﬁ to the
injured worker regarding benefits. The information that the
insurer doés or dées not provide soon after injgry,
therefore, will have a strong influence on'ﬁhe behavior of

the worker.

.The Judiciary

The judiciary, as used here, includés-settlemeﬁt

judges, compensation judges, judges of the Workers'

Compensation Court of Appeals, and members of the Minnesota

Sup:emé Court.
Responsibilities
The responsibity of the judiciary is to objectively

settle disputes'between injured workers and employers. Most

often, this will involve two distinct tasks: (1)
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determining the facts associaéed with a particularAdispute,
and (2) interpretihg the facts in light of the laws

regarding workers' compensation.
Interests

The primary intetest of the judiciary is to insure that’
the intentions of the legislature, as expressed in the laws

governing workers' compensation, are carried out.
Influence and Control

Most ébyiousiy, the judiciary will control, or at least
strongly iﬁfluence, the outcome of individual claims brought
before»i; and the speed of litigation. 1In addition,"the
judiciéry’will assume_avproactive rolé in the formulation of
workers' combehsation policy when the 1egisiature has failéd'
to do éo and wﬁen the exigencies of current dispﬁtés so
req@iré. finally, the judiciary influences future 6utéomes‘

by establishiﬁg important precedents.

Medical Personnel

Responsibilities

The primary responsiblity of all medical personﬁel~is

to provide those services necessary to return an injured
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worker as nearly and as quickly as possible.io their
pre~injdry medical condition. Additional responsibiiities
inclﬁde prompt reporting of mediéal conditiéns and
cooperation in the developmeht of a rehébi;itation plan for

the injured worker.
Interests

Hospitéls, clinics, and medical personnel, including:
physicians, dhiropréctors, and physical therapists, are
'inte;éstéd in providing professional services to their-

"~ patients. In‘addition} they are interested in collecting

fees for their services and in attracting future patients,
Influence and Control

,The.physician can have an important influencé on the.
speea of settlement due to the fact that the é}aims ﬁrocess
cannot'procéed withoutlinformation provided by the.A
physiciaﬁ.. Decisions made by a physicianiwillAstfongly
influencé subsequent decisions by other participanté, and -

particularly the injured worker and the insurer.
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Rehabilitation Professionals

'

Responsibilities

Quallfled rehapilitation consultants.(QRC) are‘
respon51ble for plannlng for the injured worker's prompt
return to productlve employment. Several tasks. are}
associated with thlS respon31b111ty. The rehabllltitlon
profe351onal must become familiar w1th the worker sf'
temporary and permanent medlcal llmltatlons, their ;‘
employable skllls, and thelr aptitude for 1earn1ng ;ew
SKlllS.' In addltlon, the rehabllltatxon professional must
become familiar with current and future laboremarket‘

conditions. -
Interests

eThe'primary intefest of the QRC is.to see that‘tﬁé
injufed wOfker.returns to work as soon as med1ca1 condltlons':
so:allow{ The QRC is also interested in attracting: Eutufe
refeprels‘from.lnsurers and employers, and,ln dev151ng
fehaoilitation,plans £hat satisfy the needs and expeotetionsb

of injured workers.
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Influence and Centrol

Depending on how soon a QRC begins work with an injured
‘worker, he or she may have an important influence on the
subsequeht’attitude and behavior of the worker. The QRC,

therefdre,VWill directly influence the speéd of seﬁtlement,
_ , | ,

substanee of the rehabilitation plan.

CRITICAL AREAS IN THE CLAIMS

MANAGEMENT PROCESS

There are times durlng the life of a elalm when
1mportant dec151ons must be made, or 1mportant actions must
be taken,‘that w1ll affect the final outcome of the clalm.~
Some.of these decisions and actions may affect flnal
outcomés-by way of increasing or decreasing the potential .
for the ese of litigation precedures. The interestihere‘is

not so much with what happens to any particular clafm, bht

'with what happens to ciaims in generai. Understandlng why

one partlcular claim resulted in litigation is of llttle
value 1n attemptlng to reduce the frequency of 11tlgat10n.

However, the identification of common c1rcumstances

,'sufrounding claims that involve litigation may be very

helpful. The purpose here is to identify particular

decisions and events that are crucial in determining the

" final outcomes of a claim. Of particular interest are
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. deelslons and events that seem|to affect the 11ke11hood that,
a cla1m w1ll involve 11tlgat10n.

| Three periods during the processing of a claim are
particuiarly important in determining the final:entcome‘
of the claim, and in affecting the’likelihood tnat'an~
1n]ured worker will seek the services of an attorney and
file a petltlon clalmlng beneflts, thus 1n;t1at1ng theﬂ%
11t1gat;on process; Tne critical periods are:'(l)
nimmediately after‘an injury occurs; (2) during the
assessment of permanent dlsablllty, and (3) when ending

beneflt payments.

‘Immediately After an Injury Occurs

Analysis

After an injnry, the insurer and the injnfedeorket
bqtnnseek informatien. The insurer seeks the information it
needs te determine whether an injury is compensableg .It
also seeks informatien necessary to begin beneﬁit payments.
The injured worker seeks information regarding his or'her
physical condition? information regarding job statns} and'
infofmation regarding the amount and.timing of tossibie'
benefit payments.b'The interest of the insurer is to avoid
paying benefits that it does not have to pay. While the
primary interest of the injured worker is to reduce the

uncertainty regarding future income.
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Two important decisions are being made at this point.

The insdrer must decide what to do with the claim. It may“

hohor,the.élaim, dény‘liability, or delay making the
decision by éeeking aﬁ extension in time from Labor aqu
industryf .The injured worker will‘decide whether fo Seek:
the'ge:Qice of aﬁ attorney as a means toward réducing'”
unce?tainﬁy.'>(fhe worker may also seek. an attorneyitq
;epresépt him or her in actions seeking benefits. .This

situation is addressed later in this section.)

- It is assumed here that seeking the services of an

"attorney as a means toward reducing uncertainty when éfhe£
means are ayailable is undesirable and should be . |
discou;aged. It is undesirable for two:reasqns, .Eirst, in
most cases it is unnecessary. There are other, less |

expénsivé ways to reduce uncertainty. Secondly, obtaiﬁing

“the services of an attorney may prematurely establishes an

adversarial atmosphere that increases the likelihood that.

‘controversy will~developvand that formal litigation

procedures will be initiated.

The intent here ié not to suggest ﬁhat under no'
circumstance should an injured worker consult With'ap, 
attofney; There'are times when genuine cbntro§ersy doés
éxist, At these  times ;he interests of the‘injufea worke;
are best sérvéd by obtaining legal counsel. Access to an.
attorney,’therefdré, should not be obstructed. “The

presumption here is that, in a large number of cases, a

worker will seek the services of an attorney as a means
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toward reduc1ng uncertalnty Uncertainty, haweVef,Arésults
from poor communlcatlons amoné participants 1n the workers'
compensatlon system and from in cons1stency in the,laws‘»
goverhihg workers' compensation. The emphasi3~here~is in
corréctiné these defidiencies so that the services of an
attornéy'are necessary only when genuine contrdversy~exists
and not when the worker simply wonders what is happeping-tov
his or her claim. i

Whether the 1njured worker de01des to seek 1nformat10n

‘through an attorney w111 depend, in part on what the

insurer de01des to do with the claim. The 11@Q1hood that' .
the WOrker will seek an attorney s services is 1ess 1f the
insurer reaches a decision soon after becomlng aware of the

injhry and if the worker is promptly informed of the

“decision. Two factors, therfore, are important: prompt

decision making and prompt communication with the injured

worker.
| There are é number of ways an injured worker ﬁayAséek
Eo;reduce uncertainty. The most likely source of
information is the employer. The'employef,‘howévef, may. be
unable or un@illiﬁg t§ provide much Qseful information. The
émployef méy be unfamiliar with the laws regarding~£hé.
amount and timing of benefits and may also be héSitant to
give information thét might conflict with the decision of
the insurer. | | |

A second sourée of information-is thebinsurer. fhe )

injured worker, however, is not familiar with the insurer.



-

34

| 1
F S
He or she does not. know whom to contact regarding their

‘questions. 1In addition, the insurer will not provide the

worker with substantive information if any questions remain

~regarding the compensability of the claim. The insurer,:
~thereforé, is not prépared'to reduce‘thé injured worker's

) ,uncertalntles.

A thlrd potential source of information is the'

Department of Labor and Industry. Labor 'and Industry is

‘required by law to mail_to every injured worker an

informational brochure explaining the basic rightS'and

' obligations .of the injured worker. ‘The process for mailing

“this brochure, however, does not begin until Labor and

Industry receives notice of the injury. Employers are not

: requi:ednto report injuries before 15 days have elansed. Tt

is not unusnal, therefore, for two or more weeks to pass
befere an injured worker receives the brochure. 1In
addltlon, the brbchure will not relieve all uncertainty. ‘In
fact, it may generate more uncertalnty than 1t relleves |
because of its empha51s on due process rlghts and 11tlgatlon
Vprocedures.‘ The impression may be that one mnst jump |
throngh hoops to receive lawful benefits.

"The feurth and final potential source of infdrmetionAis‘
the private attorney., The attorney, however, is no more
equipped to tell the injured worker whether and when benefit
pa?ments wiil begin'tnan.is any other participant in the
precesS; Unlike the other participanté, however, the

attorney is willingtto speculate on such matters and
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otherw1se affect'the expectatlons of the 1njured worker.
Even though the attorney is unable to tell the worker when,
or whether, benefit payments will begln, he or she 1s‘
willing to talk with the injured worker and answer other:
questlons regardlng workers' compensatlon.

In summary, it should not be surprising that a
substantiel‘number of injured workers fimd it necessary*to
obtain-the services of an attorney soon after an injury
occurs. wOrkers are generally subject to an information
4“black out“ untll the insurer has made a decision regardlng
the compensablllty of the claim. Nelther the employer,
insurer, nor the. Department of Labor and Industry is w1lilng

or able to prov1de any assurances to the worker. Any

communlcatlon with the worker, with the exceptlon'of Labor

and Industry'smorochure, is at the worker's own initiative.
The‘worker may contact someone or some organizetion me or:
she is totally unfamiliar with, and find helpful information
very difficult ‘to obtain.

Until the insurer actually makes a deeisionvregardiné
the compensabiiity of a claim, there will be unpertainty.—
For most cleims,lhowever, there will be no qeestionlas toy
compensebility. :It is understandable that en insurer
will examine questionable claims more closely'and take

longer in reaching a decision than with claims that are

clearly compensable. For routine claims, decisions to

commence benefit payments are made quickly. The worker

experiencing uncertainty, however, will not know this until
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he or she begins receiving béﬁéfit payments. Thevdelivery'
system is inefficient if workers in this catééory feel:
compelled to turn to an attorney because of growing

uncertainty when, in fact, the insurer may have already

decided to begin payments.

For the twelve month period begining in July 1979, the

- Department of Labor and Industry received 5)792'denidls of

liability. This represents'roughly 14 percent of all-
claims. An even larger proportion can be assumed to have

been examined more closely by insurers than is normal for

‘most claims. Clearly, a large number of questionable”claims

are entering the system. This can be attributed to several
factors including: (1) the erosion of the boundary between
work-related and non-work-related injuries and illnesses;

(2) a lack of disabilityvinsurance for non-work-related

‘injuries and illnesses; (3) higher benefit 1evels;»and'(4)

an apparent or perceived predisposition by judiciél decision
makers in favor of workers. A higher number-of questionable
claims means that more workers will be subject to o
uncertainty for a lcngér period of time.because decisions
éannot be‘méde'as guickly regarding these claims. fhe
number 6f workers turning to an aﬁtorney because of
undertéinty-will clearly be related to the number of

questionable claims entering the system.




Policy,Oﬁtions

The policy objective here is to enhance the

self-administering aspects of the workers' compensation

system and, therefore, reduce the frequencyAwith which

injured workers consult an attorney because of uncertainty

regardlng their claim. It has been explained that 1njured

workers will turn to an attorney because they are unable to

: |
Aobtain information from other participants in the process.

The Department of Labor and Industry and the empioyer cannot

provide information they do not have. The insurer does not

~provide the information because no deciaion has‘beenamade or
because they simply are not prepared to comnunicate directly
with the worker'regarding the compensability of»ayclaim.

Finaily,‘the attorney, like the employer and Labor and

Industry, also cannot provide information he or she does not

have. - Theyfollowing policy options could serye to lessen

the frequency with which workers turn to attorneys for

information.

' E
. 1. The Department of Labor and Industry could take a

more aggress1ve _approach' to reducing the 1n]ured worker S

uncertalnty; A necessary ingredient to this approach would

e

to Labor and Industry much sooner after the injury occurs.
(Employers in Wisconsin are required to report disabling

injuries within four days of their occurrence.) Direct

telephone contact could be made by Labor;and Industry with
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the injured worker. This should occur within two or three
days of Labor and Industry receiving notice of the injury.

Labor and Industry could explain to the qg;ker“what is

happening to their claim and explain that there is Qg‘géason

to consult with an attorney until the insurer has made a

Agggi.ggg regarding the claim. The worker could also be

encouraged to contact Labor and Industfy before seekihg the.
services of an atﬁornéy.

Given the current freqhency Qf claims, contacting every
injufed worker by télephone would require a full-time staff
complemént of between five and ten persons. Thié number,
however, could be reduced with little adverse effect by not
contacting less seriously injured workers. ‘

2. The insurer, or self-insuring employer, cqgid'mégg<

direct telephone contact with the injure@_@é;ker, They
sﬁould explain that the worker's claim is Being evaluated so
that a-decision can be made regarding its compensability.
The wprker could also be contacted by the insurer as SOOﬁ_aS
the compensability of the claim is affirmed. If the
decision of the insurer is to'deny liability, then Labor and
Induétfy éhouid be.immédiately informed of the fact so that

the informétion can then be relayed immediately to the

worker. Contact by the insurer should not only reduce the

worker's uncertainty. It should also serve to discourage
the prematute development of an adversarial ‘attitude by the

injured worker.
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3. The state leglslature could attempt to clarlfy the

T i
gistinction between wogk—related_and‘ggQ—WOrk—related

injuries and‘illnesses and grant the Department of Labor and

Inddsggx'the authority to develop criteria and standards for

eliminating claims that clearly do not fall within the

1egislature's definition of work-related. Clarification

should serve to decrease the number of clalms where
compensab111ty is an issue and fac111tate evaluatlon by'the
insurer. The current statutory and case 'law related tod
cbmpenéability is ambiguous and difficult to inﬁefpfet.;A;
How the boundary between work- related and |
non- WOrk -related injuries is defined is a very 1mportant
policy issue and is dealt with elsewhere in thls report,
The impdrtance noted here is that the distinction be as o
clear as pdssfble.

'4. The Department of Labor and Industry should take

an actlve_g_rt in implementing the legislature' s 1ntent10ns

with respect to the scope of @ggkers' qomgensatlgg.' To do

otherwise isvto invite claims that do not fallAundef the .
purview of w0rkers"cthensation and claims‘ﬁhatAwiil almost
Certéinly be dehiéd byvinsurérs. Action taken by Léboriand
Industry wouid be more timely and forceful, thérefored
reducing the number or workers experiencing uncertainty.

Due pfoqes avenues, however, should allow‘for the review of
any decision made by Labor and Industry.

5. Employers could be encouraged to report injuries

Eg;;nsure£§¢yighout delay. The londger an em?loyer takes to
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inform an insurer of an }njuty;‘then the lohger it will be
before an insurer can reach a decision regarding the
compensability of the claim. A reasonable Qoligy would be

. .M . .
to require an-employer to reimburse the insurer for any -

-indemnity benefits incurred while the insurer was unaware of

the injury. The magnitude of the penalty should be |~
) . . .; i.A
increased for each subsequent week that the insurer |is not

informed of the injury. For example, if an employeﬂ were to

inform- the insurer of an injury three weeks after it

occurfed, and the weekly incurred ihdemnity amount équalled
$2®¢,'thén tﬁe emplopyer should be requiredvto pay ﬂhe.'
insurer $200 for:the first week, $400 for ﬁhé second week,
and.$6@Q for the third week, or a total of $1,208. Such

penalties should be in addition to normal prémiums, rate

adjustments or experience ratings.

6. Physicians could be encoufqged to provide'medical

reports to;insurers without delay. A major reason why an

‘insurer must delay making a decision regarding a claim is

I

that the initial medical report from the attendingAﬁhysician

has'not‘been received., A reasonable policy might'be to

" excuse the.insurer from payment of all, or -a portioh, of the

physiéians's fee if the report has not been received within

one week of the initial request by the insurer.
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Assessing Permanent Partial Disapility

3

Analysis

As was desCribedjearlier, a major opportunity'fOr
controversy is when a determination of permanent paﬁtial’
disability ‘is made. The concern here is not that.bedefits

paid for permanent partial disability are either too highvbr

too low. This issue is related to the fundamental question

of ‘what the underlying purpose of permanent partial |

{

disability benefits is, which is addressed elsewhere in this.

" report. Ihstead, the immediate concern is that the

procedure for asSessing permanent partial disability is

inefficient because of the costly controversy and

‘litigation it produces.

The manner in which controversy develops has beéen .

discussed earlier in this section. Basically, the worker's

pﬁysician produces'an assessment of disability that is
higher.than the éssessment produéed by the insufe;‘s»
physician. _The amoun£ of benefits at stak¢ in such éases
cén be quite large. ' For example, the‘differenée between- a
20 percent disability and a 40 percent diéability'to the
back, for a worker with a wage equal to the statewide:
avérage Weekly Qage, is over $11,0008. The great poténtial
for controversy; therefore, is understandable. V

In assessing permanent partial disability, the

physician is attempting to determine the degree of permanent
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bodily_iﬁpairment present as a result of the work—reiated
injufy'or illness.-'The possibility that ﬁwo different

physiciaﬁs may reach different éonclusions‘when eValuating
the éame disabili;y can be traced to two conditions; First,
physicians are not entirely immune from the,effeét.éf

financial incentives. = Some physicians are noted fori their.

. ) ' ) . - i .
" tendency to produce high disability ratings. In a%dition,
\ ' ‘ \

these thsicians may éﬁtradt future referrals frpm,@orkers
or attornéyé sééking generous ratings. Physicians gelected
by the insufér may be operaﬁing under . similar incénﬁives.
If an insufer requests a second rating, it will sén& the
injured Qorker to a physician who tends to provide more.

consérvative ratings. A conservative rating will place the

insurer in a more strategic position if there is future

_negotiation or litigation. The physician will also be more

likely to attract future referrals from insurers. The fact
that physiciansftend to produce ratings that favor the
participant requesting ‘the rating is well known by_thgge

. . SR (U
involved in the system. It is not unusual for compensation

judges to reqhést a third rating‘from an independent

physician.

A second reason why two physicians may produce

"different ratings is that physicians are not required or

encouraged to follow standardized procedures or methods in
evaluating disabilities. It is very possible that two
physiciéns; both immune to any financial incentives, could

produce very different disability ratings. This happens
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_because two phyéiciéns may approach the problem from

-~ different perspectives uéing 3ifferent techniques and.

criteria. _

When two differeﬁt disability ratings.are'produced,‘the
two‘pafties are encouraged to reach a”cémpromise.séttlement.
The process'for reaching a compromise begins.when the

insurer pays benefits based on the lower rating or somewhere

'~between.the two ratings. The injured worker may then file a

petition claiming additional benefits. The partiesAane next
bfouqht together in an informal setting where it ié hoped
that'éomé compfomise settlement will be reached; It is
during this éompromise process that it becomés clear'that -
the iﬁitiél.rqtingg are'very important inAaffécting fhe
final outcome of negotiations and that a pérticipant will be
better. off by starting the process with a low or high
<rating. ‘For example, assuming that'theicorrect'rating is 25
pérqeht and:thé ratihg from the insurer's physician is 29
percentrAthe injured worker is likély to cdmé out of the
process with a‘higher award if he or she begins Qith an‘
iﬁitiél‘rating of 49 percent rather than 30 perceht. Th@
same principles also apply té the ‘insurer. va isfiikelyxfg
pay a lower benefit if it enters the qompromise‘prodéss with
a low initial rating. | | | |

These observations support two conclusions.:‘Fifst,
present incentives do not encourage both partieé to producé

similar ratings. This situation, not surpfisingly,rwill

~encouradge ‘litigation because a compromise settlement will be
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much more difficult to reach. | Secondly, the scientific

precision associated with disability ratings is often only
illusory. The direct and indirect effect of financial
1ncent1ves on phy5101ans and the importance of compromlse

and negotlatlon in the process for resolving controversy may

overshadow any association with medlcal 801ence that may

i
|
i

N
Policy Options 7

In summary, controvefsy is very likely to develop
.during the determlnatlon of permanent part1al dlsablllty
Controversy develops because the injured worker and the
insurer are enCOUraged and able to obtain medical
evaluatlons that best prepare them for the process of
negotlation and compromlse that usually follows. As a
result, compromlse is difficult to reach and the
éonttoversy often developfs into litigation. The foliowing.
policy options are~0ffefed in the interest of impreving the

efficiency of the process for assessing permanent!partial
disability.

1. . Prevent compromise and negotiation unless two

ratings are very similar. Under this option, the Department

of Labor and Industry would not accept as lawful any’
agreement that represented a compromise between two
substantially different medical evaluations. Small.

differences, however, could be subject to compromise., (A
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reasonable assumptlon mlght be #hat disability ratlngs

differing by flve percent or less could be resolved. through

negotiation.) A necessary ingredient to this option would .

be the>understanding that any lftigation involVing two

widely dissimiliar ratings could only result in the

acceptance of one rating and the rejection of the other.

Compromlse and negotlat1on should be allowed up to the point
]

where each party must submit its own medical report to Laborl

Mier Labor and rh«lurl-‘r 1

and IndustryJLs called upon to resolve the dlspute, however,

. l
no substantive compromlse should be allowed.

:By preventing compromise through negotiation orl
litigation, much of the incentive for producing'unreasonably
low or high disahility ratings is avoided.

The‘underlying assnmption is that'the'probability that
a disability rating will prevail decreases as the‘disparity
between the rating and the true disability lncreases; The
incentive is for both parties to produce disability ratings

that’ are closer to the true d1sab111ty. As a reéult, the

frequency of lltlgatlon should decrease. - |
R i
2. Whenever the possibility of permanant partial

l§,b litx_exiéts,’aAphysician could be assigned, by the

Degartment of Labor and Industry, to perform the

exaluatlon. The agency would maintain a listing, by area, of

physicians willing to cooperate with this policy. The cost
of the examination would be borne by the insurer. The
injured worker and the insurer would be free to obtain an

independent assessment. However, the presumption would rest
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with the original -independent evaluation. The effectiveness

.of this policy would.depend on the strength of the

presumption favdring the original evaluation. In'othér_
words, this policy is not likely to be véry successful in

reducing litigation if the original evaluation is subjeét to

frequent compromise. Deviations should be allowed only when

-supported by strong medical evidence.

This option is not entirely original. Evaluations by

' independent physicians may now be ordered by'compensatiqn'

judges: when there is little progress in reconciling two

widely disparate ratings. This policy, however, is of no

“help in preventing controversy or litigation from

dccurring. The policy proposed here should serve to reduce
the‘freqﬁency of both coﬁﬁroversy and litigation.:

This option is similar in concept to £he piloﬁ:projéct
now béihg implementéd in three Minnesota counties. In this
-pilo£ project, a panel of medical professiohals is
established whenever the degree of disability is an
important issue in a litigated claim. This‘alternativérié
different(from the above éption in that it becomes effective
only after the forhal litigation process has commenced and
each péfty has aliéady produced a medical report.

3. Adopt standardized methods and criteria for

assessing permanent partial disabilities. As was explained
earlier, a fundamental reason why controversy is possible at
1

all is because two physicians are able to produce

substantially different medical reports after evaluating‘the




E:mﬁm

£

Exoichmms

47

same injured worker. The adoétion of standardized methods .
, : b o . ,

and criteria should reduce the liklihood of this occurring.-

Several states have taken positive sﬁeps in thiS»diréction.

In Wisconsin, for example, extensive schedules have been-

developed. 1In Floridé, GuidggAEQ_the'Evaluation of

gg;mahent Impairment, published by the American Medical

Association, has been adopted as the appropriate standard
’foriassessing permanent bartial disabilitieé.

If this policy were pursued, it would be:imporﬁant.to '
requiré all physicians to follow whatever standards éte
chosen. 'Médical reports that do not ihcofporate the
accepted methods or criteria should be rejectéd asv
admissible'evidence or testimony. This'pélicy Qou1d require
agg;éésive'administration by the Department of Labor aﬁd.

Industry..

Ending Benefit Payments
Analysis

Ideally, an injured worker will return tOZWOrkfas spoﬁ
as their meaiéal condition so allows. It is‘very important,v
however, to ask why a workef returns to work aftér
reéoveriné from an injury. It may be true that the
intriﬁéic value of productive employment is an importnat>>
consideratibn.‘ Many workers return to work because they:

like to work. Most would agree, however, that the primary
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_reason that people work at all:is to earn a livelihoogd, -

 i.e;; to‘obtain income. The assumption here is that an

injured worker is more likely to delay réturning to work as

the proportion of lost income replaced by workers'

~compensation -benefits increases.

It was explained earlier‘that benefit payments}for,

.total disability may end under one of three cirCuméfanceS:~
| :

(1) vqluntary return to work; (2) death; or‘(3)~ ~
édminiétrative termination. It was also explainedbfhat the
fréquency oﬁ»vdluntary return to work has probably
decfeased while the administrative termination ofvbénéfips
has increased. The desirable situation is.the'VOluntéry
return td:work by the injured worker. Administraﬁive A

termination is undesirable because it is much more likely to

involve costly controversy and litigation.
Policy Options

Two pblicy‘objectives emerge, First, efforts éhou1d be

~directed at. increasing the incentives present for_injured”

workéré td voluntarily return to work . Secondly, efforts‘
shoqid be made'to decrease the probability that '
administrative termination will involve 1itigatipn. The
following policy‘options are offered with these objéctiQes
in mind.‘ The'first four options are aimed to increasing the

attractiveness of voluntarily returning to work.
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1. Encourage the early esEqblishment of a target date

by which time the injured worker will return to work. A

reasonable policydwould be to encourage ‘the establiShment of

such a date for all 1njur1es involving two weeks of lost

work tlme. "The Department of Labor and Industry would be
reSponsible for insurlng that.this task is performed.
All relevant parﬂtes would part1c1pate in this task.,

A,target date ‘could only be viewed as‘tentatlv% and.
i

should always be represented as such. The purpose 1s not to

establish a contractual agreement. Instead the purpose in
establlshlng a target date is to inform the worker that he
or she is expected to return to work once medlcal condltlons

so allow. A target date would serve as a constantpremlpder'

" of this fact.

Under current law, injured workers are‘referred to
rehabilitation cdnsultants within 3¢ days after it‘has been
determined that the‘injury or disease will preVentdthe

worker from returning:to their original job. Most injured d

workers do not fall into this category. Returning the

worker to employment, however, is a major objective Eor all .

- workers and should be communicated as such.

2. Workers suffering major injuries could be screened

gxdpersons'trained in physical therapy within a few days of

the injury. Early screening is very important in restoring

the worker to their original physical condition.
Appropriate physical therapy programs should begin

immediately after the injury.
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The identification of wozkers to be screened andtthe
development of phy51ca1 therapy programs for 1ndlv1dua1
workers should be the respon51b111ty of insurers. The cost'
of screenelng ‘all workers would be prohlbltlve. The insurer
is 1n the best p051t10n to decide whether screenlng and

phy51ca1 therapy are approprlate.

Incentives can be prov1ded to ensure that 1nsurers are

in fact prov1d1ng physical therapy screening when necessary.

A reaSOnable»pollcy would be. to requ1re an employer Geprorrre

- to make a substantlal payment to the spe01al compensatlon

A.fund whenever ‘a worker is tota%y disabled and no phy51ca1

therapy screening was conducted during the first two or
three weeks of disability.

p3; Weekly benefits could be based on wages net of

‘state and federal taxes and social security deductlons.

—

The object of concern is 1neome and not wages. Incent;ves;
as perceived hy policy makers, are diatorted when éross
wages,arerenpioyed ‘Injured'workers, however, consider"
income as the only relevant financial incentive. Currently,
more than l@ﬂ oeroenL of after tax wages may be: replaced by
Qorkers"compensatlon beneflts. This is partlcularly true
for:those whose benefits approach the minimum amount. (This
subject is discussed at length later in this. report.)

5. The proportion of'mgggé_replaced by benefits could

be reconsidered after converting to an after tax basis.

Wage—replacement policy should insure that a worker s income

will be greater if he or she is working. Current policy



does not do so.

1

The following policy opti&ns are aimed at decreasing
the liklihood that the administrative termination of
benefits will involve litigation.

1. Benefit recipients could be informed 2-4 weeks

prior to the discontinuance of payments. Currently, injured

- workers may be informed that payments are being dis%ontinued

!
. s |
at the same time that the discontinuance becomes efﬁective.

Such'suddeﬁness is likely to increase the 1ikelihbod of
qonﬁrové?Sy ané 1itigation.. A period of 2—4'weeks %ouid
provide thé worker with theé opportunity to brepare for the
énding of payments and, hopefully, afrange,for retugniﬁg to
work.

2. The Department of Labor and Industry could assume

an active role in the administrative termination of

—in -

beﬁefits. Responsibility for administering this state's
wofkers' compehsation policies has two complementary
aspects: (1) to insure that injured workers receive
rightful éoﬁpensatioﬁ under the law, and (2) to insure that
workers do n§t‘réceive benefits that ‘are not prescribedl

under the law. Labor and Industry's activities have been

directed almost exclusively to the first aspect.

" Responsibility for discontinuing benefits has been relegated

to .the insurer and the self-insuring employer. This
situation serves to enforce the perceptidn of workers'
compensation as an adversarial process featuring the injured

worker and the insurer, with the‘Depértment of Labor and
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Industry simply providing the arena for conflict.

One possible step that could be taken would be to

perlodlcally rev1ew total dlsablllty cases to 1dent1fy

clalms where contlnued disability appears to be in doubt.

Labor and Industry could request relevant medical reports
and other information regarding continued disabilit%. If
) ' i

"appropriate, the agency could then order the discon&inuance
o

of payments or suggest to the insurer that paymentsibe

discontinued. The due process rights of the worker .to
N ) i

object to the discontinuance of payments would not_be

affected. The opinion of the agency, however, would be

considered'during any Jjudicial proeeedings.”

A policy such as this would appear to represent a
tranefer of part ef the normal claims management function
from the insurer £o the state. It is unlikely, however,
that insurers will discontinue their own activiﬁies in this
area.. Furthermore, the approval or support ef Labor and
Industry should not be a pferequisite to any insurer taking

| .
action to discontinue benefits. Because of the larde number

of claims involved, it should be expected that Labor and

industry would have to be somewhaf selective in its
activities in this area.

. A final area of concern is whether tﬁeADebartﬁent of
Labor and';ndustry has- the experfise to perform this task.
It sﬁohld be noted that, as thevclaims management agent for
the State of Minnesota, Labor and Industry has performed

this task for several years.



CHAPTER 4

WORKERS' COMPENSATION BENEFITS IN MINNESOTA
As discussed in Chapter 1 of this report, workers'
compensation arose out of a basic compromise. On one hand,
workers were guaranteed protection against economic loss
resulting from work-related injuries and illnesses. On the
other hand, employers were relieved of any liability other
than workers' compensation liability for basic economic loss
resulting from work-related injuries and illnesses. This

compromise made workers' compensation possible.

Compensation benefits may be characterized as being primary
or secondary. Primary benefits are those provided to
compensate for economic loss. This definition would
include, at present, temporary total, temporary partial,
permanent total, medical, rehabilitation, and death
benefits. Secondary benefits are those provided to
compensate for noneconomic loss. This would include
permanent partial benefits. This distinction between types
of benefits is important when considering what changing cost
constraints mean in light of the fundamental compromise of

workers' compensation.

The primary responsibility of any workers' compensation
system is to provide protection against economic loss.
Broad compensation for noneconomic loss, however, is

inconsistent with the original compromise. Therefore, a



proper balance between primary and secondary benefits must
be maintained in order to properly focus the system on

replacement of economic loss.

In other words, it is important that the respoﬁsibility to
provide primary benefits be fulfilled before any secondary
benefits are provided. If the primary responsibility is
fulfilled, and if additional resources are still available,
then the possibility of providing secondary benefits can be
considered. This also means, however, that when cost
constraints increase, and when substantial secondary
benefits are being provided, then any adjustment in benefits

should first take place in the realm of secondary benefits.

Primary benefits, that are neither excessive nor
inequitable, should not be reduced as long as substantial
secondary benefits are still being provided. By taking this
approach to primary and secondary benefits, policy makers
can be responsive to cost constraints and, at the same time,
be certain that the basic responsibility of workers'

compensation is being fulfilled.

If it can be assumed that somé secondary benefits will be
provided, then the essential problem faced by policy makers
is to seek a proper balance between primary and secondary
benefits. This balance should recognize current cost

constraints and, at the same time, prove consistent with the



fundamental compromise of workers' compensation.

The following sections of this chapter discuss each of the
benefit provisions of Minnesota's workers' compensation
system. The primary benefits (medical, rehabilitation,
total and partial disability, and death) are considered
first, followed by secondary benefits (permanent partial).
Each benefit is discussd in terms of several important

criteria: adequacy, equity, efficiency, and certainty.






MEDICAL BENEFITS

Providing necessary medical care to workers experiencing
work-related injuries and illnesses is part of the primary
responsibility of workers' compensation. That the employer
should bear the direct cost of medical care is unquestioned.

There is, however, serious concern regarding the rising cost
of medical care. 1In 1980, total incurred medical costs for
Minnesota employers were $85,936,371 - a 99 percent increase

from the 1976 cost of $43,277,348.

Medical benefits may be associated with claims for which
indemnity benefits are or are not also paid. The latter are
known as medical only claims and represent a very large
proportion of all workers' compensation claims.

MEDICAL ONLY CLAIMS

In policy year 1978, the latest year for which data are
available, there were 102,690 medical only claims reported
by private providers of workers' compensation insurance.
This number represents 74 percent of all claims from that
policy year. The total incurred medical cost for medical
only claims during that policy year was $6;950,147. The
average medical cost per medical only claim was about $68.

UTHER CLAIMS

In policy year 1978, the total incurred medical cost for
claims also including indemnity benefits was $45,347,837.
The average cost per claim was about $1,265.

UBIQUITUUS ASPECTS



Rising medical costs is not limited to the context of
workers' compensétion alone. According to the U.S.
Department of Labor Bureau of Labor Statistics, medical
costs since 1976 have risen about 41 percent in the Twin
Cities metropolitan area.

Contributing to the overall problem of rising medical costs
is an increase in the utilization of services. Although no
data are readily available to document this phenomenon, the
overutilization of services has been described as a major
factor contributing to rising medical costs. This trend is
particularly relevant to workers' compensation because of
the numerous requirements and incentives present to
encourage the overutilization of services. Three of these
factors are discussed below.

UNIQUE ASPECTS

An injured worker is free to change physicians if he or she
so desires. To some extent, this will result in the
duplication of examination and diagnostic services as a
second or subsequent physician becomes familiar with a new
patient. The duplication of services, of course,
contributes to the problem of rising medical costs.

A second important factor is the group of incentives working
to encourage physicians to provide services that would not
normally be provided. I[If a physician fears being challenged
as to his or her diagnosis of a worker, then the physician
will more likely perform tests or examinations, to fully
substantiate his or her conclusions, that would not normally
be performed. Similarly, a physician who wishes to be known
as being particularly sensitive to the needs of workers or
insurers will perform whatever tests or examination are
needed to support his or her case.



A

A third factor is that some services provided to injured
workers are not routinely provided to patients whose
injuries are not related to workers' compensation. Ffor
example, a rating of impairment is not likely to be
performed if the injury is not work-related. Similarly, the
reporting requirements associated with workers' compensation
injuries are probably more extensive and demanding than with
other patients. Testifying during judicial proceedings may

be more common with workers' compensation injuries than with
other patients. All of these requirements tend to increase

the charges for workers' compensation patients relative to
other patients.

Finally, the workers' compensation law expressly condones
the duplication of services in some cases. For example,
when no agreement can be reached regarding the determination
of impairment, a compensation judge is authorized to order
an examination and evaluation by a third physician.
Similarly, when non-emergency surgery has been proposed by a
worker's physician, a second opinion from another physician
must also be obtained before the employer can be held liable
for the cost of the surgery. Even if the second physician
does not recommend surgery, the worker may choose to have
the surgery anyway - at the employer's expense.

CONCLUSIONS AND FUTURE PROSPECTS

The problem of rising medical costs is complex and
With respect to workers' compensation, various

widespread. |
e the overutilization of

incentives and requirements encourag
Some services and tasks are unique to

medical services. :
in higher costs.

workers' compensation and naturally result

to a great extent, closely related
of workers and
in which

Higher medical costs. are,
to concerns for the due process rights

employers. Costs are also influenced by the manner



controversy is resolved in the workers' compensation system.

Efforts to contain medical costs may have important
implications throughout the workers' compensation system.
The 1981 amendments to the workers' compensation law
represent an attempt to address this problem. While it is
too early to evaluate the ultimate success of these
amendments, further efforts in this area are almost a
~foregone conclusion because of the relatively narrow focus
of the 1981 amendments. However, it is beyond the scope of
this report to further address the ubiquitous problem of
rising health care costs. Recommendations presented in
other sections of this report, however, should serve to
reduce medical costs. Of particular impact will be those
recommendation regarding the reduction of controversy and
litigation and the evaluation of impairment.

NOTES

1 Minnesota Insurance Division, I-57 reports.

2 Workers' Compensation Insurers Rating Association of
Minnesota, unit statistical plan data

3 U.S. Department of Labor, Bureau of Labor Statistics,
Medical Care Index.



TOTAL DISABILITY BENEFITS

I. INTRODUCTION

Workers' Compensation pays total disability benefits when-
ever an employee is incapable of working at any occupation
as a result of a work-related injury or disease. The
Minnesota workers' compensation statute provides benefits
for both temporary total and permanent total disabilities. E
Permanent total disabilities are defined in the statute as -”,i
the loss of certain body parts, such as loss of sight in
both eyes, both arms at the shoulder, or both legs, complete
paralysis or loss of mental faculties. The definition in-
cludes any other injury which totally incapacitates the
employee and prevents him or her from earning a wage. Losses

defined by statute constitute permanent total disabilities

while all other total disabilities are classified as tem-

porary total unless adjudicated as permanent.

Although benefits in the statute are defined separately for
permanent and temporary total disabilities, the benefit
levels and structures are identical. Temporary total dis-
ability used to be subject to a 350 week healing period
after which temporary total benefits were discontinued un-
less the employee could show why they should be continued.
This healing period was removed from the statute in 1975. As

a result, almost all cases of total disability, except for



those explicitly defined by statute, are classified as
temporary total; and all total disability cases are subject
to the same benefit level and structure. For this reason,
temporary total and permanent total benefits are analyzed
together in this section of the report under the general

heading of total disability.
II. BASIC PROVISIONS

When an employee suffers a work-related injury and is unable
to return to work for a period of more than 3 days, workers'
compehsation will pay total disability benefits tovthe in-
jured worker., If the disability continués for more than

10 days, compensation benefits are paid from the first day

of disability.

Generally, total disability payments are equal to 66 2/3
percent of the worker's daily wage at the time of the in-
jury. The benefit is subject to minimum and maximum pay-
ments, however, so a worker may actually receive more or
less than this benefit rate under certain circumstances.
Beginning on October 1, 1977, the maximum benefit payable
for total disability is the statewide average weekly wage as
computed annually. The minimum benefit level is somewhat
more complex. Total disability benefits are subject to a
minimum benefit of 50% of'the statewide average weekly wage.
[f, however, the worker's actual weekly wage is less than

50% of the statewide average, the worker receives his or her
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actual wage in benefits. But in no case can total dis-
ability payments fall below 20 percent of the statewide
weekly average regardless of the worker's wage. Under these
provisions, an injured worker may be eligible for more than

his or her weekly wage in benefits.

Total disability payments are paid during the entire period
of disability subject only to the waiting period described
above. Payments will be discontinued only when the ehployee
returns to work or refuses a job offer which is within the

medical limitations of the employee. If the employee is

unable to return to work at a comparable economic status due
to medical limitations a portion of the income loss will be

paid by temporary partial disability benefits.

Benefits must begin within 14 days of receipt of notice of
~injury or knowledge of the injury by the emp]oygr. The

- insurer or employer has 30 additional days from the date the
first payment is due to determine the compensability of an
injury or file a denial of the claim. The insurer or
employer may reqinsurer or

employer may request an extension of this period up to an

additional 30 days.

IIT. SPECIAL PROVISIONS

Total disability payments in Minnesota are subject to ad-

ditional special provisions which affect the overall benefit



to the injured worker. These three special provisions are:
the yearly adjustment of benefits; the offset of disability
benefits being paid by any other government disability bene-

fits program; and supplementary benefits.
A. Adjustment of Benefits

Since 1975, Minnesota workers' Eompensation 1aw has required
benefits to be adjusted to compensate for increases in
living costs for those dependent on total disability pay-
ments. The current statute provides that for those injured
after October 1, 1975, and beginning on October 1, 1981 and
thereafter on each anniversary date of the employee's in-
jury, the total benefits due the employee will be adjusted.

The adjustment is the percent increase of the statewide

averagdge weekly wage over the two most recent years for which "

it is calculated, subject to a 6 percent maximum. The bene- (o7 g
. ) 55

fit maximum does not apply to these annual adjustments. i

Therefore, benefits may exceed the statewide average weekly

wage effective on the date of injury. Previously, benefits

were adjusted on October 1 of each year regardiess of the

date of injury. Starting on October 1, 1981, an injured

employee's total disability benefits will be adjusted on the
anniversary date of the injury. The uniform October 1 bene-

fit adjustment drew complaints that some workers received an

increase in benefits shortly after their injury while others {

waited close to a year for the adjustment.



B. Social Security Offset

Workers' Compensation beneficiaries who are also eligible
for other government disability programs (usually social
security) will have their benefits reduced, either by the
government program or by workers' compensation. In
Minnesota, the Social Security Administration will reduce
benefits paid by whatever amount the combined total of
workers' compensation and social security benefits exceed
80% of the employees average current earnings. This is
generally comparable to the average weekly wage figure

utilized by workers' compensation.

After $25,000 in workers' compensation indemnity benefits
have been paid to the disabled worker, the Minnesota
workers' compensation payments begin to be offset for any
disability payments received by the claimant. The amount of
weekly compensation paid to the employee is reduced by the
amount of any disability payment paid under any government
disability program, if these benefits are being paid for the

same injury. This offset also applies to any old age and

survivors insurance benefit.

C. Supplementary Benefits

An employee who suffers a compensable injury and is totally
disabled for more than 104 weeks is eligible to receive

supplementary benefits. A worker who is totally disabled




from a work-related injury at any time at least four years
from the date of injury is also eligible for supplementary
benefits regardless of whether he or she has been totally
disabled for a continuous period of 104 weeks. The sup-
plementary benefit is equal to the difference between the
total disability benefit received by the employee and 65
percent of the statewide average weekly wage. Thus, all
injured workers receivfng total disability benefits for more
than 104 weeks are raised to a benefit equal to 65 percent
of the statewide average, regardless of their weekly wage at
the time of the injury. A new minimum benefit is, in

effect, created for this group of beneficiaries.

Employees who are receiving reduced or no workers' compen-
sation because of credits or offsets are still eligible for
supplementary benefits. If, for exampie, a worker's benefit
has been reduced because of eligibility for social security
to less than 65% of the statewide average weekly wage,
supplementary benefits will be paid to raise the total
benefit to 65% of the statewide average. When an employee
is receiving reduced benefits due to third party liability
or damages, the reduction in benefits will be computed based
on the actual benefit or'65 percent of the statewide
average, whichever is greater. In other words, the worker's
total benefit from workers' compensation and the third party
damages cannot be less than 65% of the statewide average
weekly wage. In effect, any employee eligible for workers'

compensation payments of less than 65 percent of the state-
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wide average will have those payments raised to that level.
Any claimant receiving reduced or no compensation because of
prior 1imits on maximum total benefits paid or because of
reductions due to old age or disability benefits is also
eligible for supplementary benefits. An injured worker will
not become eligible for supplementary benefits if he or she
is receiving reduced benefits because of an agreement made

as part of a settlement of a claim.

For an employee simultaneously receiving benefits from a
government disability program such as social security and
workers' compensation, the amount of supplementary benefits
are reduced by 5%. This small offset allows the employee to
continue receiving both the supplementary benefit and the

full social security benefit.

- Although it is the responsibility of the employer or insurer
to pay the supplementary benefits described in the statute,
these additional benefits are fully reimbursed from the

special compensation fund.

IV. ANALYSIS

A. The Conceptual Basis for Total Disability Payments

An earlier section of this report discussed the importance

of understanding the conceptual basis for determining ob-

ligations to injured employees under workers' compensation.




The underlying purpose of workers compensation benefits is
important because of its impact on benefit levels and
structure and on thé way in which benefits will be eval-
uated. Two approaches to payment of benefits were discussed
depending upon which consequences of work-related injury and
disease are compensated: work and nonwork disabi]ities,.
functional limitations, or impairments. Total disability
benefits are, both in intent and operation, designed to
provide payment‘for work disability, that is, the Toss of
earning capacity or actual lost wages. "Liability on the
part of an employer or his insurer for disability of a
temporary total ... and permanent total nature shall be
considered as a continuing product in part of the employee's
inability to earn ... due to injury or occupational disease
and shall be payable accordingly." (Minn. Stat. 176.021,
Subd. 3). Thus it is clearly stated that the purpose of
total disability payments is to compensate the injured

worker for lost wages or earning capacity.

The level and the structure of total disability benefits in
Minnesoté raise additional issues about the purpose of
workers' compensation benefits. Although the benefits are
clearly dependent on the current earnings of the injured
worker, at least two other factors appear to play an im-
portant role in the way total disability benefits have been

structured in Minnesota.

The first factor is cost constraints. This is certainly the



main reason for setting a maximum benefit level in an effort
to put a cap on the cost of individual claims. Other
features of the total disability benefit (minimum benefits,
supplementary benefits, the yearly adjustment, and social
security offset) all suggest that, in Minnesota, total dis-
ability benefits are also determined by economic need. A
system based on wage loss or loss of earning capacity, but
also based on economic need and confronted with increasing

pressure to reduce costs will undoubtedly create conflict. Po—

A system designed to replace a certain portion of 1ostk

earnings should theoretically have a maximum which affects

few workers and replaces approximately the same percent of §§§§
wages for all. Economic need, on the other hand, dictates gi:g
that a higher percent of wages should be replaced for lower :::5
income workers, since they probably require a higher percent g:ég
of wages to provide for their basic needs. Higher minimums, EEE;

however, are likely to require lower maximum benefits af-
fecting more workers so that the program remains affordable.
Supplementary benefits, by creating, in effect, a new
minimum benefit for those disabled longer than two years,
are totally based on a perceived economic need and gives the
Minnesota workers' compensation system a very strong social
welfare component. Although the yearly adjustment benefit
may be viewed as a way of compensating workers for expected
increases in wages, it is more likely based on the belief
that the increase is needed to maintain the workers'

economic status due to the effects of inflation. Minnesota



is one of only a few states which provide for adjustment of

workers' compensation benefits.

The offset of workers' compensation when an injured worker
is also eligible for social security may be justified from
both a wage loss and cost constraint perspective. Offsets
can reduce the cost of the system by allowing the social
security program to pay as much as possible of the worker's
earnings loss. Were it not for the offset, the injured
worker would receive benefits for the same injury from two
different sources and receive more than his or her wage loss

in benefits.

The Minnesota benefit strﬁcture and benefit level for total
disability are, therefore, trying to satisfy competing and
conflicting objectives. There is a strong belief in the
approach which pays compensation for lost earning capacity
as stated in the statute itself. The benefit level (66 2/3
percent of the statewide average weekly wage) is consistent
with that approach. Minimum benefit levels and supplemen-
tary benefits appear to be based, however, on the belief
that the workers' compensation system should also be based
on economic need and provide proportionately more benefits
for those with Tow wages. Maximum benefit levels seem to be
controlled by cost considerations. Workers' compensation
offsets for social security tend to reduce costs and are
consistent with a wage-loss approach, although these

effects are greatly diminished by the provisions for sup-
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plementary benefits. Yearly adjustment of benefits could be

viewed as consistent with both the need to replace lost

earnings and economic need. The evaluation of total dis-

ability benefits requires consideration of these conflicts

and their impact on the adequacy, equity, promptness, and

certainty of benefits. The quality of benefits as evaluated

by these criteria is, in turn, an important factor in the

efficient administration of workers' compensation.

B. Evaluation of Total Disability Benefits

1. Adequacy
By

As mentioned previously in this report, adeqUacy is measured =
€50

by the percent of wages replaced by workers' compensation i |

benefits. [t has been stated that, generally, 66 2/3 per- ”
cent is considered to be an adequate replacement level for C&E;
benefits and is used by an increasing number of states.

Although the Minnesota system uses the 66 2/3 percent re-

placement rate, many injured workers in Minnesota receive

more or less than this percentage of their wage in benefits.
Table 1 shows how the percent of wages which an injured
worker may have replaced varies under Minnesota workers'
compensafion law. Using the 1981 statewide average weekly

wage of $267, the table shows the actual benefit and percent

of wages replaced for each of five wage categories.

11



Table 1
Minnesota Total Disability Benefits

Statewide Average Weekly Wage: $267.00

Weekly ‘ A % of MN Indemnity
Wage & _SAWW __Benefit _ % of wWage ___Claims' _
greater than 400 greater than 150 267.00 less than 66 2/3% 15%
200 - 400 75 - 150 134.00-267.00 66 2/3% 54%
134 - 199 50 - 75 134.00 66 2/3 - 100% 20%
53 - 133 20 - 50 53.00-133.00 100% 10%
less than 53 less than 20 53.00 ' more than 100% 1%
"Wacisnal Council on Compensation tnsupmncs, Dot iled Claim Call.




A distribution of the weekly wages of injured workers in
relation to the statewide average was taken from indemnity
claims submitted to the NCCI during a one year period. This
distribution was used to estimate the percent of injured
Minnesota workers who would be eligible for each level of
benefits. The table shows that although Minnesota workers'
compensation is intended to replace 66 2/3 percent of lost
wages, many workers receive more or less than that amount.
In fact, according to thé NCCI data, only 54 percent of
Minnesota workers injured on the job would be eligible for
66 2/3 percent of their wages in total disability bene-

fits. Fifteen percent would receive less than 66 2/3 per-

cent, another 20 percent are eligible for more than 66 2/3 ggﬁé
percent but less than 100 percent of their wages, 10 percent g%gg
wpu]d receive their exact weekly wage in benefits, and 1 gtﬁi
percent of Minnesota injured workers are eligible for more EEES

than their weekly wage in total disability benefits. Fewer
workers (15%) are affected by the maximum than the minimum
benefit (31%), which is consistent with the belief that
economic need should be an important factor in determining
workers' compensation benefits, while it compromises the
wage-loss approach and strongly impacts upon the relative

desirability of returning to work.

Adequacy of workers' compensation may take into account
otner factors such as age and education of the worker,

number of dependents, the tax structure and availability of

12



other benefits, especially social security, and other
aspects of the benefit structure. Three factors, the tax
structure, supplementary benefits, and social security
benefits are discussed in this report. A discussion of the
impact of the tax structure is included because benefits are
tax free and because Minnésota has one of the most pro-
gressive state income taxes in the country. The progressive
nature of federal income taxes also contributes to sig-
nificant changes in the relationship between gross and after
tax earnings. Supplementary benefits have a signigicant
impact on long-term disability benefits, especially when the
worker is simultaneously eligible for social security.
Social security benefits are important because of their
impact on the overall size of the benefit received and their

interrelationship with supplementary benefits.
a. Minnesota State and Federal Tax Structure

An individual worker judging the adequacy of his or her
workers' compensation benefit is unlikely to be con-
cerned with the percent replacement of his or'her gross
wage. Rather, a worker is more Tikely to compare the
benefit with "take home pay", the amount the worker has
to spend after state and federal taxes and social
security are deducted. The higher and progressive state
income tax in Minnesota means that the 66 2/3 replace-
ment standard replaces more spendable earnings than it

does in most other states. These spendable earnings vary

13




depending on marital status and number of dependents and
other tax deductions. Table 2 shows the effect of taxe§
on the gross weekly wage of a Minnesota worker and how
the workers' compensation benefits, as a percent of take
home pay, vary both within and across wage levels.

There is no general standard, such as the 66 2/3 percent
of weekly wage, for the replacement of take home pay.
Iowa, however, has recently passed legislation providing
~a workers' compensation benefit of 80 percent of spend-
able earnings, which was recommended by the National
Commission on State Workmen's Compensation Laws in their

1974 report.
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s

Single

Weekly Wage

Deductions
Federal Tax
FICA (6.65%)
State Tax

Total Deductions

Take Home Pay

Workers' Comp-

ensation Benefit

$ of Take Home
Married
Weekly Wage

Deductions
Federal Tax
FICA
State Tax

Total Deductions

Take Home Pay

Workers' Comp-

ensation Benefit

% of Take Home

170 (8840/yr)

1 2
22.80 18.80
11.31 11.31

6.90 6.00
41.01 36.11

128.99 133.89

134.00" 134,001

104 100

170 (8840/yr)

2 4
13.80 7.80
11.31 11.31

6.40 4.50
31.51 23.61

138.49 146.39

134.001 134,00

97 92

Table 2

Percentage of Take Home Pay
Provided by Minnesota Total Disability Benefits

Statewide Average Weekly Wage:

267 (13,884/yr)

1 2
44.20 39.20
17.76 17.76
13.50 12.70
75.46 69.66

191.54 197.34

178.09 178.09

93 90

267 (13,884/yr)

2 4
30.60 23.10
17.76 17.76
13.60 11.90
61.96 52.76

205.04 214.24

178.09 178.09

87 83

1 - Qualifies for 50% SAWW Minimum
2 - Reached 100% SaWW maximum
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350 (18,200/yr)

1 2
70.30 64.30
23.28 23.28
20.50 20.00

114.08 107.58
235.92 242.42

233.45 233.45

99 96

350 (18,200/yr)

2 4
50.30 41.40
23.28  23.28
21.60 21.10
95.18 85.78

254.82 264 .22

233.45 233.45

92 88

267.00

450 (23,400/yr)

1 2
104.40 97.70
29.93 29.93
28.20 27.80
162.53 155.43
287.47 294.57

267.002 267.002

93 91

450 (23,400/yr)

2 4
76 .20 65.40
29.93 29.93
30.50 29.40
136.63 124.73
313.37 325.27

267.002 267.002

85 82

2%



The examples in table 2 show that workers' compensation
benefits in Minnesota can replace anywhere from 82 to
104 percent of take home pay. Because married workers
and workers with dependents pay fewer taxes, the bene-
fits tend to favor single workers and workers with no
dependents. Because of the progressive nature of both
state and federal taxes, workers with higher salaries
tend to benefit until they reach the maximum benefit
level. Then the percent of take home pay covered by the
benefit will begin to fall. According to the NCCI wage
distribution, approximately 20 percent of injured
workers have wages below those in the table and will be
eligible for relatively higher benefits as a percent of
both gross and take home wages. About 9 percent have
higher wages than shown in the table and will be
¢1igib1e for relatively less benefits due to the effect

of the maximum benefit.

In summary, most injured workers in Minnesota are
eligible for well over 80 percent of their take home pay
in total disability benefits. The state and federal tax
structure results in the most favorable replacement
ratio for single workers with few dependants. Minimum
benefit levels can result in a worker being eligible for
more than take home pay in benefits, while benefit
maximums will cause higher paid workers to be eligible

for less than the 66 2/3 percent replacement ratio de-
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fined in the statute.

Workers' compensation indemnity benefits should replace
a substantial portion of lost income but not so much
that there is no economic incentive to return to work.

Many workers in Minnesota are eligible for benefits

which are very comparable to, or in some cases even more

than, the income they received from working. Con-
sequently, the financial incentive to return to pro-
ductive employment is removed and a major tenet of
workers' compensation is violated. A major objective
of the workers' compensation system is to return the
injured worker to productive employment, and benefit
structure and levels should be designed to achieve that
objective. But many workers under the Minnesota
workers' compensation law are encouraged to make the
rantional and economically sound decision to continue

their disability.
Supplementary Benefits

The percentage of lost wage replaced by Minnesota total
disability benefits is also affected by a unique pro-
vision in the Minnesota statute - supplementary bene-
fits. Minnesota, Tike many other states, historically
paid very low workers' compensation benefits relative to
lost wages. From 1957 to 1967 the maximum weekly rate

was only $45 and there was no cost of 1iving adjustment.
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Benefits were increased regularly after 1967, until, in
1977, the maximum benefit became equal to the statewide
average weekly wage as computed each year. Beginning in
1976, regular workers' compensation benefits were ad-
justed on a yearly basis. But there were still workers
whose injuries occurred during the period when benefits

were low and not subject to adjustments.

Supplementary benefits were instituted in 1972, pre-
sumably to provide adequate benefits for these workers

injured during the time when benefits were low.

e

Originally, the maximum benefit was set at $60. It was e
raised to $70 in 1973, and beginning in 1975 was made 55

' ATy,

contingent on the statewide average weekly wage. Current e

law provides for supplementary benefits to make up the T

difference between the worker's benefit and 65 percent T

of the statewide average weekly wage as computed an- ol

=

nually.

Although supplementary benefits are presumed to have
been written to compensate workers for historically low
benefits, the original legislation did not apply only to
those injuries occuring prior to a certain date. Rather,
the legislation clearly has always applied to all
workers who are totally disabled for more than 104
weeks. A new minimum benefit is created for this group
of recipients, significantly higher than the minimum

benefit for shorter term total disability. According to
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the NCCI wage distribution, approximately 51% of
Minnesota injured workers would be eligible for sup-
plementary benefits if they experienced total dis-
abilities of more than 104 weeks. The Minnesota
Department of Labor and Industry estimates that between
6,250 and 7,000 workers are currently receiving sup-

plementary benefits and the number is increasing.

Table 3 shows the impact that the supplementary benefit
has on total workers' compensation benefits in terms of
wage replacement. For a worker earning $170 per week,

supplementary benefits raise the total workers' compen-

sation to 102 percent of the worker's gross wage and 119

percent or more of the take home wage. For the sake of
simplicity, benefits were not adjusted in this example.
But both the yearly escalation adjustment and the in-

crease in the statewide average wage would increase the

actual benefit.
Table 3
SUPPLEMENTARY BENEFITS
No Social Security Eligibility

Statewide Average Weeky ‘Wage: 267.00
65% SAWW : 174.00
Eligible wage ' 261.00f
Range of Supplementary Benefit 0 - 120.60
Example
(without yearly adjustment)
~veekly wage 173.2C
65% SAWW . B . %Z%.ig
Norkers' Compensation Benefit (533 3aww) ~ 139400
Supplementary Benefit 10.20
Total 3enefit: Workers' chpensatﬁqn 134.20
Supplementary 3enetfit 40.00
174.00

[
(@]
[

Percenc cf Jross wage:
Percent of Take Home wagje:
single, 1 exemption:

married, 4 exemptions: 119
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The combination of the adjustment in regular workers'
compenation benefits and the yearly increase in the
statewide average weekly wage has an important and
possibly unexpected effect on long-term disability
benefits in Minnesota. Those receiving supplementary
benefits receive two types of yearly adjustment in their
workers' compensation benefit. The regular workers'
compensation benefit is now subject to a maximum yearly
adjustment of 6 percent. The supplementary benefit is
directly tied to the increase in the statewide average
weekly wage and is not subject to a maximum increase. In
the past few years, the statewide average weekly wage
has increased faster than the 6 percent maximum increase
in workers' compensation benefits. As a result, the
regular workers' compensation benefits may increase by
only 6 percent, but supplementary benefits automatically
make up the difference between the regular benefit and
65 percent of the statewide average weekly wage. \Under
current law, as long as the statewide average is rising
faster than 6 percent, the worker's total benefit will
increase by the same percent as the statewide average
weekly wage and the supplementary benefit will increase
at a faster rate thaﬁ the statewide proportion of the
worker's total benefit over time. It also means that
workers who receive long-term disability benefits but
who are not eligible for supplementary ovenefits receive

a smaller yearly adjustment in their benefits.
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Example 1 illustrates this problem. The worker in this
example has been totally disabled for more than 104
weeks and is currently eligible for $130 per week in
regular workers' compensation benefits. The worker is
also eligible for $44 per week in supplementary bene-
fits, whiéh raises the total benefit to $174 per week or

65% of the Statewide Average Weekly Wage.
Example 1
Year 1

Statewide Average Weekly Wage (SAWW) 267.00

Maximum Supplementary Benefit (65% SAWW) 174.00

Regular Workers' Compensation Benefit 130.00

Supplementary Benefit 44,00
Total Benefit 174,00
Year 2
Increase in Statewide Average Weekly Wage 8%
Increase in Workers' Compensation Benefit 6%
{
New Statewide Average Weekly Wage 288.00

Maximum Supplementary Benefit (65% SAWW) 187.00

20



New Workers' Compensation Benefit 138.00

New Supplementary Benefit 49.00
Total Benefit 187.00
Increase in Workers' Compensation Benefit 6%
Increase in Supplementary Benefit 11.4%
Increase in Total Benefit 8%

Supplementary Benefits increased from 25% to 26.2% of

the total benefit.

The next year the Statewide Average Weekly Wage in-
creases by 8%. Under the escalation clause in
Minnesota's law, the worker is eligible for a 6% in-
crease in the regular total disability benefit, raising
this benefit to 138.00. The workers' benefit is still
lower than 65% of the new Statewide Average Weekly Wage.
Therefore, the worker is also eligible for supplementary
benefits equal to the difference between the reguilar
benefit ($§138) and 65% of the Statewide Average Weekly
Wage ($187). This new supplementary benefit is $49 per

week,

A comparison of these new benefits with the benefits
received in the previous year, shows that the worker's
total benefit increased by 8% (the same as the SAWW),

the benefit for total disability increased by 6%, while
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the supplementary benefit increased by 11.4%. Supple-
mentary benefits also increased as a proportion of the

total workers'rcompensation benefit from 25% to 26.2%.

This differential in yearly benefit adjustment is re-
sponsible for another important phenomenon. As long as
the statewide average weekly wage increases faster than
the yearly adjustment in workers' compensation benefits,
the worker's benefit will decrease in value relative to
the statewide average. Thus, under these conditions, a
worker's benefit will eventually fall below 65 percent
of the statewide average weekly wage and the worker will
become eligible for supplementary benefits. Again, as
long as the statewide average weekly wage increases
faster than the yearly adjustment in regular benefits,
the number of workers eligible for supp]ementary bene-
fits will increase and supplementary benefits will
account for an increasing proportion of total workers'
compensation benefits. Since insurers are paying a
smaller portion of the total workers' compensation
benefit, they have less incentive to evaluate these

long-term cases.

Since supplementary benefits paid by insurers and
employers are reimbursed out of the special compensation
fund, it is not surprising that this fund has grown
dramatically in recent years. Payments from the special

compensation fund have grown from about $282,000 in 1972
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to over $18,000,000 in 1980. The Department of Labor
and Industry estimates that about 2/3 of the fund are
for reimbursement of supplementary benefit payments.

Probably an even more dramatic measure of the cost of
supplementary benefits is the unfunded or outstanding
liability of the special fund, the amount of which is

unknown,

Although historically low benefits may have provided the
impetus for supplementary benefits, the legislation has
always provided supplementary benefits for any worker
experiencing a long-term (more than 104 weeks) dis-
ability. The benefit creates a new minimum benefit for
a large group of injured workers, generally those who
make less than the statewide average weekly wage. Con-
sequently, the total workers' compensation benefit for
this group is no longer a function of the worker's wage.
Only the supplementary benefit is dependent on the
worker's wage, since the lower the wage, the higher the
supplementary benefit must be to raise the total benefit
to 65 percent of the statewide average weekly wage.
Because the statewide average weekly wage has increased
faster than the yearly adjustment in workers' compen-
sation benefits, supplementary benefits have accounted
for an increasing proportion of total benefits and an
increasing numbgr of workers' compensation beneficiaries
are eligible Tor the benefit. This has resulted in

unexpected, large increases in the special compensation
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fund, from which these benefits must be paid.
c. Social Security Offset

The percentage of wage replaced by workers' compensation
is also affected by each worker's eligibility for other
governmental disability programs, especially social
security. Specifically, the benefit is affected by an
offset épp]ied by Social Security during the first
$25,000 in workers' compensation benefits ,’by an offset
applied by workers' compensation after the $25,000 limit
is reached, and by eligibility for supplementary bene-
fits. The following three examples show how these

factors affect benefits for different wage levels.

The examples show the impact of social security benefits
"on wages below, equal to, and above the current state-
wide average weekly wage. No yearly adjustment in
workers' compensation or social security, nor changes in
the statewide average weekly wage are taken into account
in these examples. It should also be noted that esti-
mates of social security benefits are very difficult to
compute and depend upon many personal characteristics of
the worker, including work history. These must be
taken, therefore, as gross estimates of social security
payments, which will in reality vary considerably be-
tween individual workers. Nonetheless, the examples do

accurately reflect the relationship between workers'
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compensation benefits and social security and the impact

of supplementary benefits.

25



Example 2
Effect of Social Security Benefits
on Workers' Compensation

Weekly Wage: 170.00
Statewide Average Weekly Wage: 267.00

1. Before $25,000 limit

Workers' Compensation Benefit (50% SAWW) 134.00
Estimated Social Security + 90.00
224.00
80% of Weekly Wage -136.00
Social Security Offset 88.00
Estimated Social Security 90.00
Social Security Offset - 88.00
Adjusted Social Security 2.00
Total Benefit: wWorkers' Compensation 134.00
Adjusted Social Security 2.00
136.00
Percent of Gross Wage: 80
Percent of Take Home Wage
single, 1 exemption: 105
married, 4 exemptions: 93

2. 3efore $25,000 limit, with Supplementary Benefits

55% of SAWW 174.00
Norkers' Compensation - 134.00
Supplementary Benefit 40.00
Total Benefit: wWorkers' Compensation 134.00
Supplementary Benefit 40.00
174.00
Percent of Gross Wage: 102
Percent of Take Home Wage
single, 1 exemption: .135
married, 4 exemptions: 119

Note: Workers' Compensation is paying more than 80% of the
worker's weekly wage. Therefore, the entire social
security benefit is offset.

3. After $25,000 limit, with Supplementary Benefits

Workers' Compensation Benefit '134.00
Estimated Social Security . - 90.00
Adjusted Workers' Compensation 44.00
65% SAWW ‘ 174.00
Adjusted Workers' Compensation - 44.00
Supplementary Benefit 130.00
‘5% offset - 7.00
Adjusted Supplementary Benefit 123.00
Total Benefit: Adjusted Workers' Compensation 44.00
Adjusted Supplementary Benefit 123.00
Social Security 90.00
257.00
percent of Gross Wage: 151
percent of Take Home Wage
single, 1 exemption: 199

married, 4 exemptions: 176



Example 3
Effect of Social Security Benefits
on Workers' Compensation

Weekly Wage: 267.00
Statewide Average Weekly Wage: 267.00

1. Before $25,000 limit

Workers' Compensation Benefit

(66 2/3% weekly wage) 178.00
Estimated Social Security + 115.00
293.00
80% of Weekly Wage - 214.00
Social Security Offset 79.00
Estimated Social Security 115.00
Social Security Offset - 79.00
Adjusted Social Security 36.00
Total Benefit: Workers' Compensation 178.00
Adjusted Social Security 36.00
214.00
Percent of Gross Wage: 80
Percent of Take Home Wwage
single, 1 exemption: 112
married, 4 exemptions: 100
1
2. After $25,000 limit, with Supplementary 2enefits
Workers' Compensation Benefit 178.00
Estimated Social Security -115.00
Adjusted Workers' Compensation 63.00
65% SAWW 174.00
Adijusted Workers' Compensation -63.00
Supplementary Benefit 111.00
5% offset - 6.00
Adjusted Supplementary Benefit 105.00
Total Benefit: Adjusted workers' Compensation 63.00
Adjusted Supplementary Benefit 105.00
Social Security 115.00
283.00
Percent of Gross Wage: 106
Percent of Take Home Wage
single, 1 exemption: 148
married, 4 exemptions 132

1 This worker will not be eligible for supplementary benefits until
the Social Security benefit is offset.




Example 4
Effect of Social Security Benefits
on Workers' Compensation

Weekly Wage: 350.00
Statewide Average Weekly Wage: 267.00

1. Before $25,000 limit

Wworkers' Compensation Benefit

(66 2/3% weekly wage) 233.00
Estimated Social Security 150.00
. 383.00
80% Weekly Wage - 280.00
Social Security Offset ) 103.00
Estimated Social Security 150.00
Social Security Offset - 103.00
Adjusted Social Security 47.00
Total Benefit: wWorkers' Compensation 233.00
Adjusted Social Security 47 .00
280.00
Percent of Gross Wage:. 80
Percent of Take Home Wage
single, 1 exemption: 119
married, 4 exemptions: 106
1
2, After $25,000 limit, with Supplementary Benefits
Workers' Compensation Benefit 233.00
Estimated Social Security - 150.00
Adjusted Workers' Compensation 83.00
55% SAWW 174.00
Adjusted Workers' Compensation -83.00
Supplementary Benefit 91.00
5% offset - 5.00
Adjusted Supplementary Benefit 86.00
Total Benefit: Adjusted Workers' Compensation 83.00
Adjusted Supplementary Benefit 86.00
Social Security 150.00
319.00
Percent of Gross Wage: 91
Percent of Take Home Wage
single, 1 exemption: 135
married, 4 exemptions: 121

1 This worker will not be eligible for supplementary benefits until
the Social Security benefit is offset.
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While social security benefits are being offset by
workers' compensation (before $25,000 in workers'
compensation is paid) all workers in the three examples
would receive the same percentage of their gross weekly
wage in benefits. This is because they are equally
subject to the maximum benefit set by social security,
which allows the combination of workers' compensation
and social security to equal 80 percent of average

current earnings.

Those whose workers' compensation benefit is below 65
percent of the statewide average weekly wage will become

eligible for the supplementary benefit in 104 weeks, as

shown in example 2. The workers' benefit is increased to ‘ gl
65 percent of the Statewide Average Weekly Wage. Because gégg
this benefit is higher than 80 percent of the worker's gijg
weekly wage, social security benefits are entirely EE%;

offset by workers' compensation. In this case, the
worker receives over 100 percent of his or her gross

wage and 119 percent or more of take home wages.

After $25,000 in workers' compensation benefits are paid
(not including any supplementary benefits), workers
eligible for social security will experience a dollar
for dollar reduction in their workers' compensation
benefits. However, workers whose benefits have been

reduced because of simultaneous receipt of social
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security benefits are also eligible for supplementary
benefits up to 65 percent of the statewide average
weekly wage. Thus, a substantial portion of the re-
duction in workers' compensation is replaced by sup-

plementary benefits.

If a state workers' compensation law has a provision for
reducing workers' compensation benefits to offset for
social security benefits, this state provision takes
precedence over the offset applied by social security.
Supplementary bene1t§ are, therefore, reduced by a token
5 percent, making the worker eligible for full social
security benefits. This interaction between the
workers' compensation offset and supplementary benefits

has two important results.

First, it creates a progressive system of benefits for
workers eligible for both workers' compensation and
social security. That is, those with lower wages re-
ceive a greater percentage of their wages in benefits.
This results from the fact that supplementary benefits
are most beneficial to those with lower wages whose
benefit wod]d otherwise be less than 65 percent of the
statewide average. It is not as important to those
whose benefit would be at that level anyway, except to
the extent that it replaces some of the reduction in
workers' compensation. Second, the workers eligible for

social security receive close to full benefits from both
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disability programs. Those workers eligible for social
security thus receive significantly higher benefits for
their disability. Many workers are eligible for more
than their gross wage, and many workers will receive
significantly more than their take home wage in bene-
fits. In example 2, the worker is eligible for 151
percent of his or her weekly wage in total benefits,
while the worker in example 4, with a higher wage, is

eligible for 91 percent of weekly wages.

The interaction of social security and supplementary
benefits also results in a change in how total workers'
compensation benefité are paid. Before the $25,000
limit is reached, only a small proportion of workers'
compensation benefits are paid in the form of supple-
mentary benefits, reimbursed through the special compen-
sation fund. When workers' compensation is offset by
social security, supplementary benefits replace most of
the offset and pay a major portion of the total workers'
compensation benefit. 1In examples 2, 3, and 4, supple-
mentary benefits account for 74, 63, and 51 percent ,
respectively, of the total workers' compensation benefit

after workers' compensation offsets for social security.

This proportion becomes even higher when benefits are
escalated each year. The effect of benefit escalation
on the proportion of workers' compensation benefits paid

by supplementary benefits is shown for example 4. The
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Effect of Benefit Escalation e
on the Percent of Workers' Compensation
Benefits. Paid by Supplementary Benefits

From Example 4:

Total Benefit: Adjusted Workers Compensation 83.00
Adjusted Supplementary Benefit 86.00

Social Security 150.00

319.00

Supplementary Benefit of $86.00 is 51 percent of the total
workers compensation benefit.

I£f the following escalation factors applied:

1) Workers' compensation is adjusted 6%;
2) Social security increases with the cost of living
by 12%; and
3) The statewide average weekly wage increases by 93%. Eﬁﬂﬂ“

Total benefits would change as follows:

Workers compensation benefit 247.00
Estimated Social Security 168.00
Adjusted Workers' Compensation 79.00
65% SAWW (new SAWW = 291) 189.00
Adjusted Workers' Compensation - 79.00
Supplementary Benefit 110.00
5% offset - 6,00
Adjusted Supplementary Benefit 104.00
New Total Benefit )
Adjusted Workers' Compensation 79.00 “#ﬂgg
Adjusted Supplementary Benefit 104.00 G
Social Security 168.00 5
351.00 D
|- 2 s sur]
Supplementary Benefit of $104.00 is now 57 percent of the gﬁiﬁé

total workers' compensation benefit. Supplementary benefits
are raised from $86 to $104, a 20.9% increase.



workers' compensation benefit is increased by 6 percent.
The social security cost of living increase is 12 per-
cent, and the statewide average weekly wage increases by
9 percent., Due to the higher increase in social
security, regu]ar‘workers' compensation benefits are
reduced more than they were in the previous year, and
supplementary benefits must pay a higher amount to keep
total workers' compensation benefits equal to 65 percent
of the statewide average weekly wage. In this case the
proportion of workers' compensation benefits paid by

supplementary benefits increased from 51 to 57 percent.

Unfortunately, information is not available on the
number of workers' compensation claimants receiving
social security nor on the size of their benefits. The
Department of Labor and Industry estimates that 6250 to
7000 claimants currently receive supplementary benefits
and that 25% of these also receive social security
benefits. If 1,562 claiments (25% of 6,250) were to
receive, on the average, the same benefit as in example
2 for one year, supplementary benefits would total 8.5
million dollars. This would account for a substantial
portion of the current yearly special compensation fund

costs.
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Since social security disability benefits and workers'
compensation can provide payment for the same dis-
ability, both the federal government and some states
have written offset provisions in their laws to prevent
dual benefits for the same disability. Under the
federal provisions, total benefits are prevented from
exceeding 80 percent of average current earnings.
Although a claimant may receive somewhat higher bene-
fits because of eligiblity for social security, all are

subject to the same maximum replacement of gross wages.

In Minnesota, the offset of workers' compensation by
social security combines with supplementary benefits to
produce a very different effect. It further strengthens
the role of economic circumstances in determining
benefits by creating a progressive system of benefits in
which low wage earners receive a relatively higher

benefit. The potential savings due to the offset for

social security is effectively eliminated by sup-
plementary benefits for lower wage earners and greatly
diminished for those with higher wages. The system
allows significant dual benefits which can amount to
well over 100 percent of gross wages and more than 150
percent of take home wages. These benefits are also
subject to yearly increases: the workers' compensation
benefits will increase at the same rate as the statewide i
average weekly wage (because of supplementary benefits);

and social security will rise yearly with the cost of
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1iving index. After workers' compensation is offset by
social security , a large proportion of workers'
compensation will be paid by supplementary benefits and
the proportion will increase over time as social
security benefits increase and the size of the offset

also increases.
2. Equity

The second criterion for evaluating workers' com-
pensation benefits is equity. There are two tests of
equity: horizontal equity requires that those workers
with equal losses receive equal benefits; vertical
equity requires that workers with different losses
receive benefits proportional to their losses.
Generally, total disability benefits in the Minnesota
workers' compensation system meet the test of horizontal
equity. Those with equal loss of wages have the same
percent of wages replaced. Total disability benéfits do
not, however, meet the strict definition of vertical
equity. Workers with different losses do not receive
strictly proportional benefits. Minnesota workers'
compensation policy clearly provides a larger portion of
lost wages tollow wage earners and a smaller portion to
high wage earners. Minimum and maximum benefits in
Minnesota are consistent with this policy. Benefits do
consistently increase in proportion to wages as the

amount of wage loss decreases and there are no drastic
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changes in the proportion of wages replaced. Therefore,
the general test of vertical equity may be judged to

have been meet,

Equity, like adequacy, may be judged differently if one
takes into account effects of the tax structure, supple-

mentary benefits, and eligiblity for social security.
a. State and Federal Tax Structure

Evaluation of the equity of the Minnesota workers'
compensation system is definitely altered by con-
sideration of the Minnesota state and federal tax
structure. Neither the test for horizontal nor for
vertical equity are satisfied when the tax structure

is considered.

Taxes for any given wage level are primarily deter-

mined by marital status and number of dependents.
Thus, by providing equal wage replacement for a
certain level of gross wages, there is unequal re-
placement of the injured worker's actual spendable
earnings. Table 2 in this report shows that re-
placement of spendable earnings varies considerably
for any given level of gross wage. Alternately, one
may assume those with equal spendable earnings would
not receive equal wage replacement (except when

marital status and number of dependents are also
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equal).

The test of vertical equity is also violated when
tax structure is considered. It has already been
mentioned that for any single gross wage, the com-
pensation system favors single workers and workers
with fewer dependents. That is, they receive a
higher proportion of spendable earnings in benefits.
Although this may be argued to be equitable in the
sense that the benefit is consistent (the higher the
take home pay the higher the replacement rate), it
is doubtful that this was the intention of workers'

compensation policy makers.

In addition, vertical equity is certainly violated
across wage levels. Vertical equity is violated
under both the strict and general interpretations.
Totally disabled workers with different levels of
spendable earnings do not receive the same propor-
tion of their earnings in benefits. Nor does the
benefit consistently increase or decrease as
earnings increase or decrease. The proportion of
gross wages replaced by total disability benefits
increases as wages decrease. The progressive state
and federal tax structures dramatically alter this
pattern. Replacement ratios for spendable earnings
are inconsistent, and the highest benefits go to

those with above average wages. Workers with the
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highest wages and average or slightly below average
wages receive relatively lower benefits, while those
at the lowest wage level receive relatively higher

benefits due to the effect of benefit minimums.

Supplementary Benefits

Supplementary benefits provide a substantial minimum
benefit for any worker totally disabled for more
than 2 years. The benefit has no effect on the test
for horizontal equity but may have some effect on
the vertical equity test. It could be argued that,
for at least half the injured workers, benefits are
no longer in proportion to wage loss but are equal
for all, in violation of both the strict and general

tests of vertical equity.

Social Security Offsets

In combination with social security, supplementary
benefits more clearly violate the horizontal test of
equity. Those workers eligible for social security
initially receive higher benefits than others with
the same wage level because of the moré liberal
maximum benefit (80% of earnings). The combination
of eligibility for both social security and supple-
mentary benefits further increases this discrepancy.

A low wage earner eligible for both programs may
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receive almost twice the benefit of a worker earning
the same wage but who is not eligible for social

security.

In summary,the equity criterion is violated by the
Minnesota workers' compensation system under both
the vertical and horizontal tests. Although
generally the horizontal test is met, it is violated
when supplementary and social security benefits are
considered since workers with equal wages may re-
ceive significantly different total benefits.

Workers with equal spendable earnings may also

receive different benefits because of the effects of i%fﬁ
the state and federal tax structure. The strict
definition of vertical equity is clearly violated by
total disability benefits, since workers with dif-
ferent wages receive differing proportions of their

wages in benefits. 1In Minnesota, low wage earners

receive a higher proportion of their lost earnings
than high wage earners. Even the more general
definition of vertical equity is violated if bene-
fits are evaluated in relationship to spendable
earnings. Benefits are neither proportional nor

consistent from this perspective.

3. Certainty

The third criterion for evaluation of workers' compensation
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benefits is certainty. The fundamental compromise of
workers' compensation law was the guarantee of certain
benefits in exchange for the abrogation of the right to sue
the employer for additional awards. Workers should know
clearly when they are entitled to benefits and how much the
benefits will be. Lack of information about eligiblity and
amount of benefits is likely to result in uncertainty and
increased likelihood of legal involvement, pdssib]y delayed

benefits, and increased administrative costs. For the vast

majority of cases, total disability eligiblity does not —
appear to be a problem. Most workers will be out of work iﬁ%g
for a relatively short period of time and will return to o
full employment. Although the minimum and maximum benefits el
complicate the calculation of benefits somewhat, the deter- §§§%
mination of benefits is fairly straightforward. For long- g%:g
term disability, the calculation of benefits becomes much :Eé@
more complex, especially for those also eligible for social gﬁﬁg

security. ‘The worker may receive reduced social security
benefits, then supplementary benefits may change the size of
the workers' compensation benefit after 104 weeks, then
workers' compensation may be reduced to offset for social
security. The result is confusing at best. But since these
benefit changes generally result in increased benefits for
the worker they may be less likely to question these

changes.

4, Promptness



Prompt payment of tofal disability benefits is important so
that the injured worker experiences minimal delay between
income loss and the commencement of benefits. As with
certainty, prompt payments reduce the anxiety of the injured
worker and the likelihood that thé worker will believe it is
necessary to contact an attorney in order to receive bene-
fits. Current law requires that payment of benefits must
begin within 14 days of notice or knowledge on the part of
the employer that a work-related injury has occurred. This
payment may be delayed only if the insurer files a denial of
liability. Since the time for commencement of payment has
recently been reduced from 30 to 14 days it is assumed that
the transition between wages and benefits will improve, but
it is too early to evaluate the impact on litigation rates

in Minnesota.
C. Efficient Administration

Efficiency has to do with the cost of administration of
the workers' compensation system, including costs
incurred by employers, insurance carriers, attorneys,
workers, and government administrative agencies.
Efficient administration of the system does not simply
mean the cheapest possible delivery system. Costs of
administration must be considered relative to the
quality of benefits provided by that system. Evaluation
of efficiency must also consider the degree to which the

system operates to support the achievement of the basic
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goals of workers' compensation.

For most cases of short-term total disability, admin-
istration appears fairly straightforward and therefore
efficient. Efficiency relative to the quality of
benefits provided may result in a different conclusion,
however. Total disability benefits are certainly
adequate, but are so high that they pay more than many
beneficiaries were able to earn from full time work.

- The benefit thus encourages behavior which is in direct
contradiction to the goals of workers' compensation and
contributes to inefficiency in the system. The high
level of benefits also increases overall cost to the
system and causes further 1nefficiency.v Previous
analysis also showed that benefit levels for total
disability are inequitable. Although administration of
total disability benefits may appear efficient on the
surface, the quality of benefits delivered for a certain
level of cost, must lead to the conclusion that current
total disability benefits are not efficiently delivered.

It is very likely that total disability benefits which

are adequate, equitable and achieve the basic objectives

of workers' compensation could be delivered at compar-

able or even less cost than the current system.

Cases of long-term total disability are delivered in an
even more inefficient manner. The calculation of off-

sets, supplementary benefits and escalations are so
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complex that they must increase the administrative costs
of delivering these benefits. .The benefits provided in
these cases are even more contradictary to the goals of
workers' compensation, since benefits are extremely
generous and sorely inequitable. Provisions designed to
reduce costs (the reductions in workers' compensation
benefits for receipt of social security benefits) are
rendered useless by other provisions (supplementary
benefits). The costs of administration are thus in-
creased to provide lesser quality benefits which con-

flict with the goals of workers' compensation.
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TEMPORARY PARTIAL DISABILITY BENEFITS

Most workers suffering work-related injuries will receive
medical attention and experience no loss or minihal loss of
work time. Of those who lose more than three days of work
and qualify for temporary total disability benefits, most
will fully recover and return to their jobs at the same
wage. Because of physical limitations, a few workers will
only have the capability, at least temporarily, to return to
their old job on a part time basis, or will be limited to
full time employment at work which pays a lower wage than
the pre-injury job. These worker% are eligible for
temporary partial disability benefits.

I. BASIC PROVISIONS

When an injured worker is partially disabled and able to
earn only a portion of his or her pre-injury wage, temporary
partial disability benefits will pay for 66 2/3 percent of
the difference between the daily wage at the time of the
injury and the wage the worker is able to earn. The benefit
is subject only to a maximum payment equal to the statewide
average weekly wage. There is no minimum benefit for
temporary partial disability. Thus workers may never
receive more than their gross pre-injury wages in combined
wages and benefits. The benefits are subject to the same
annual adjustment discussed under total disability benefits.

Temporary partial disability benefits are paid during the
entire period of partial disability. If the former employer
does not provide a job which the worker can do in his or her
partially disabled condition and the worker cannot find work
after a reasonably diligent effort, the employer is required
to pay full compensation to the worker at the rate for
temporary total disability.




Tempdrary partial disability benefits are subject to the
same three day waiting period as total disability benefits,
and if the disability continues for more than 10 days,

compensation will be paid from the first day of disability.

Benefits will be discontinued when the worker's current wage
eqda]s or exceeds the pre-injury wage or when the worker
refuses to accept a job which is within his or her medical
limitations.

IT. ANALYSIS

\ -
A. Conceptual Approach »

Other sections of this report have discussed the importance
of the conceptual approach or fundamental purpose of
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worker;' compensation benefits. This fundamental purpose
determines the way benefits are structured and benefit
levels calculated. It affects how benefits are evaluated,

and is especially important to the evaluation of the
adequacy and equity of benefits. Temporary partial
disability benefits, perhaps more than any other workers'
compensation benefits, are based on an almost pure wage-10sSs

DISCUSSH

approach. There is no minimum benefit and the maximum
benefit affects very few injured workers. (A worker with
50% wage loss would need a yearly wage of $41,600 to reach
the current maximum benefit.) There is no modification of
the benefit based on economic need and only a minimal cost

constraint factor (the benefit maximum).

Although this wage-loss approach seems clear, there appears
to be some confusion about temporary partial wage loss
because of its relationship to the conceptually confusing
permanent partial disability benefits. Until 1974, permanent
partial disability benefits were paid to a disabled worker
for presumed permanent loss of wages due to a permanent



partial disability. The benefit schedule was constructed
with this purpose in mind. In 1974, however, the leg-
islature changed the workers' compensation statute so that
permanent partial disability was payment for loss of use of
body parts or functional impairment and was to be considered
separate and distinct from other benefits which pay for lost
wages.

This change in the statute has left a curious gap in the
Minnesota workers' compensation system. Although there is
payment for partial loss of wages which is temporary in
nature, permanent partial wage loss is no longer com-
pensated. According to a literal interpretation of the law,
a worker who suffers temporary partial wage loss receives
2/3 of lost wages in benefits, while an injured worker with
" a permanent equal‘loss of wages will receive none. It could
be (and is) argued that the worker-with permanent loss
should be considered to be compensated by the permanent
partial disability payment even though the statute says it
is not a Qage loss benefit.

Although the Supreme Court has set forth criteria for the
determination of temporary partial disability which include
the requirement that the disability must be permanent in
nature (Dorn vs. A.J. Chromy Construction Co., 245 N.W. (2d)
451, 29 W.C.D. 86) the Workers' Compensation Court of
Appeals has approved payment for ongoing partial wage loss
along with payment for permanent partial disability (Eugene
Larson vs. Century Mercury Freight, file no. 477-42-2120).

A dissenting opinion cites the Dorn case and states that
Minnesota law does not provide for compensation of permanent

)
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partial wage loss.

A strict reading of the statute, then, leaves an apparant
gap in coverage which the courts seem to have filled but not

without confusion and disagreement about the appropriate

(3



provision of temporary partial disability benefits.,
B. Evaluation of Benefits

1. Adequacy

Adequacy is measured by the percent of lost wages replaced
by the bénefit. Temporary partial disability benefits
replace 66 2/3 percent of lost wages for almost all workers
except those few workers at the high end of the wage scale
who suffer rather Targe loss of wages. In this respect, the
benefit seems to be adequate. It is not known how many of
ail workers experiencing actual partial wage loss receive
temperary p&rtiaT bemefits. The confusion over its
application and the iery small numbe5‘of recipients of
- temporary partial benefits sdggest ;haf many'do not.
The adequacy of temporary partial benefits, like total
disability benefits, are strongly affected by the state and
federal tax structure. If after tax wages are considered,
workers receiving temporary partial disability get much more
than 66 2/3 percent of their actual wage loss (in terms of
spendable earnings). Example 1 compares the take home pay,
total disability benefit, and partial disability benefit for
a married worker with 2 dependents and with a 50% partial
disability benefit. In each case, the worker is eligible
for benefits which are almost equal to or greater than his
or her after tax earnings from full time work. In all
cases, the partial disability benefit results in higher
total income than from total disability benefits. The -
partial disability benefit pays a higher percent of
pre-injury take home wages for those with larger wages.

The temporary partial disability benefit is clearly adequate
and, in fact, can be very generous, providing more income
than the worker received from full time work. Usually, the
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Example 1

Temporary Partial Disability

Average Weekly Wage: $267.00

Weekly Wage
Take Home Pay (Married 2 dependents)
Total Disability Benefit ¥
Temporary Partial at 50% Wage Loss

Temporary Partial Benefit
Take Home Pay

TOTAL INCOME

Weekly Wage:

Take Home Pay (Married with 2 dependents )

Total Disability Benefit
Temporary Partial at 50% Wage Loss

Temporary Partial Benefit
Take Home Pay

TOTAL INCOME

¥ Minimum Benefit

Weekly Wage:

Take Home Pay (Married 2 dependents)

Total Disability Benefit
Temporary Partial at 50% Wage Loss

Temporary Partial Benefit
Take Home Pay

TOTAL INCOME

Weekly Wage:

Take Home Pay (Married with 2 dependents)

Total Disability Benefit¥
Temporary Partial at 50% Wage Loss

Temporary Partial Benefit
Take Home Pay

TOTAL INCOME

* Maximum Benefit

170.00
138.49
133.50

56.69

78.85

135.54

250.00

192.07
166.75

83.38
107.29

190.67

350.00

254.82
233.45

116.73

143.16

259.89

450.00

313.37
267.00

150.08

176.94

327.02
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temporary partial benefit combined with the worker's wages
is greater than the benefit for total disability though
sometimes the difference is very small. There is some in-
centive, therefore, for the worker to return to his or her
job, at Teast on a part time basis, or to another job. Once
the worker receives temporary partial benefits there is no
incentive, forAthe short term anyway, for the worker to go
back to work full time or to a better paying job, since the
worker is getting as much or more income than from his or
her pre-injury wége. [f temporary partial benefits continue
for more than a year, this disincentive begins to disappear
because of the way temporary partial benefits are computed
and esca]&tedu

Temporary partial disability benefits are always based on
vthe worker's wage_at the time of inmjury. If a worker
receives a pay increase six months after the injury the ’
benefit will be based on the differénce between the new wage
and the wage at the time of injury. The benefit is always
computed in thisvway and no account is made of the fact that
the value of the original wage has decreased in the

intervening years.

Example 2 shows how the benefits are adjusted‘for a worker
with a pre-injury wage of $320/week and a 25% wage loss.
Number 1 shows the initial benefit is $53.36 which equals 66
2/3 percent-of the difference between the pre-injury wage
and the new wage. A year later this benefit is subject to
the 6 pecent benefit adjustment, increasing the temporary
partial benefit to $56.52. This calculation assumes no
change in the worker's current salary. If, six months
later, the worker receives a salary increase of 10‘perceht,
the wage differential between the new wage and the pre-
injury wage must be recalculated. ‘This new benefit level is
then increased by the 6 percent adjustment factor. The new
benefit is $39.59. With every wage increase the benefit is
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TEMPORARY PARTIAL DISABILITY BENEFITS
ADJUSTMENT OF BENEFITS

Weekly Wage

at time of injury $ 320.00
Temporary Total Disability _ 213.44
1) Weekly Wage at New Job _ 240.00
Temporary Partial Disability 53.36
TOTAL GROSS INCOME 293.36
2) 6% Adjustment one year from injury,
assuming no increase in salary
Weekly Wage: 240.00
Ad justed Benefit: : 56.52
TOTAL GROSS INCOME : 296.52

IRAFT

3) Worker receives 10% pay increase
6 months later

New weekly wage: 264,00 -

T

-

: [
New Temporary Partial Benefit: - 39.59 E::E;
TOTAL GROSS INCOME 303.59 (T
v

Cmmad

&2

[ ]

- Benefit ends when weekly wage reaches $ 320.00.




recalculated and the benefit adjustment(s) applied. This
continues until the worker's wage is equal to or greater

than the pre-injury wage at which time the temporary partial
benefit is discontinued. This example does not show the '
effect of state and federal taxes. However, with each
increase in fhe workér’s‘wage, the size of the workers'
compensation benefit decreases and the worker's wage pro-
vides a greater share of the worker's income. Thus the,
untaxed portion becomes smaller while the taxed portion is
larger. The net result is that the worker is likely to
experience no real increase in spendable earnings and may
even have an overa]]/]ass, |
Example- 3 shows the effect of a 10 percent wage increase on
the total income of a worker with an original wage of $350
per week and a 50 percent partial disability. In this case,
the worker's total income does not fncrease even though the
worker's wage increases by 10 percent. If the worker were
e]igtb]e for the 6 percent benefit adjustment, his or her
total income would increase by only $6.

This analysis suggests why temporary partial benefits are
rarely used in Minnesota (less than .2 percent of cases in
the NCCI claims call study). The initial benefit is very
generous relative to the pre-injury wage, providing as much
or more spendable earnings as before the injury. This is
likely to make the benefit unpopular with insurers who would
rather get the worker back to work at the same job or a job
with comparable pay. Although the temporary partial benefit
may look appealing to the injured worker initially, it will
soon become apparant that the benefit for any ongoing wage
loss results in either stable or loss of total income. As
the wage loss continues, benefits become more inadequate.

DISCUSSION DRAFT
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Example 3
Effect of Wage Increase on Temporary Partial Benefits
Preinjury Wage 350.00
Preinjury Take Home Pay , 254,82

(married, 2 dependents)

a) Temporary Partial at 50% Wage Loss:

New Wage 175.00
Temporary Partial Benefit 116.73
Take Home Pay : 143.16
TOTAL INCOME : : 259.89 fic

-

Lf;{b) Temporary Partial After 10% Wage Increase:

, New Wage 192.50
,.fNew Temporary Partial Benefit 105,05 ‘ E:E;
~.."New Take Home Pay 154,40 <
- 'TOTAL INCOME 259.45 o
E | €
&I
L]
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Temporary partial disability benefits generally meet both
the horizontal and vertical tests of equity. Workers with .
equal loss of gross wages will receive equal benefits and
workers with different wage loss receive benefﬁts which are
strictly proportional to their wage (except for those few
workers who qualify for maximum benefits). Thus the benefit
even,méets the striét definition of vertical equity, that
is, all workers receive exactly the same proportion of lost

gross wages in benefits.

As with total disability benefits, judgments about the
equity of temporary partial benefits may be altered if
equity is judged relative to after tax earnings.'ASincé
'taxe$ vary by marital status. and number of dependents,
workers. with equal loss of spendable earnings will not have
the same level of earnings replaced unless they are of equal
marital status and have the same number of dependents. The
test of horizontal equity is therefore violated. k

Temporary partial disability benefits will favor sihg]e
workers-and workers with no dependents whose spendable.
earnings are lower relative to gross earnings. These
workers receive a higher proportion of their spendable
earnings in benefits. As was the case with total
disability, higher wage earners receive a higher proportion
of their spendable earnings in benefits because of the
progressive tax structure. This violates the strict
definition of vertical equity, and it is doubtful

that the legislature intended higher Wage earners to receive
a higher proportion of their wages than lower wage earners.

The confusion over the application of temporary partial
benefits when the partial wage loss is expected to go on for
an indeterminate length of time has great potential for
equity problems. If the courts were to hold to the strict
interpretation of the current statute and to the criterion
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established in the Dorn case, no temporary partial benefits
could be paid to an injured worker with permanent wage loss.
Thus, of two workers with the same wage loss, one whose wage
loss is expected to be permanent may receive no benefits
while the worker whose loss is expected to be temporary
would be eligible for benefits. Such an interpretation
would result in serious inequities. Currently the

courts apparantly do not make this distinction (see Eugene
Larson vs. Century Mercury Freight, Workers' Compensaton
Court of Appeals, file no. 477-42-2120).

3. Certaiqty

Workers “should know when they are eligible for benefits and
how much they will be. The calcuTation of temporary partial
benefits is fairly simple and straightforward. VThe ap-
plication of the benefit adjustment may cause some un-
certainty and ongoing payment of temporary partial benefits
is bound to cause uncertainty if benefit adjustments result
in actual loss of income. There seems to be confusion about
when an injured worker is eligible for temporary partial
benefits. The change in the statute in 1974 defining the
purpose of permanent partial benefits seems to have con-
tributed to uncertainty about the purpoée of and eligibility
for temporary partial benefits, which continues to be
debated by the court.

4. Promptness

Unlike most other indemnity benefits in the workers'
compensation system, temporary partial disability benefits
usually begin many weeks after the initial injury and after
the worker has already received temporary total disability
benefits. It is unusual for an injured worker to initially
receive temporary partial benefits after an injury.
Although temporary partial benefits are subject to the same
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waiting period as total disability benefits, the waiting
period is rarely applicable since the worker has already
been réceiving'total disability benefits and temporary
partial benefits would not then be subject to any waiting
perﬁod,-'There should be a smooth trénsition, therefore,
between total disability and temporary partial disability
benefits with no interruption of income. Benefits may be
postponed, however, while the insurer tries to establish the
worker's new wage and thus the actual size of the wage loss.
The determination-of actual wage loss is particularly
difficult for jobé in which the wage is subject to large
fluctuations (sales people who'work on commiséion, for

“example).
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REHABILITATION

I. INTRODUCTION

Prompt and quality medical care and physical and vocational
rehabilitation are particularly important to the accomplisn-
ment of the goals of the workers' compensation system.
Renabilitation may ease the discomfort of an injury and help
restore lost income by hastening return to work and by
improving the worker's productivity. Perhaps most impor-
tant, quality medical care and specialized rehabilitation
services can play an important role in 1imiting the dis-
abling effects of work-related injuries and disease.

A. Definition

Although there is increasing agreement that rehabilitation

is important to the achievement of workers' compensation g§§§
goals, there is still not agreement on what the term means. R
A worker injured on the job may receive a variety of ser- gﬁgg
vices or benefits through workers' compensation. Part of :;;3
the worker's lost income will be replaced, and all medical earmaed
expenses are paid. There may also be a need for physical Eﬁi%
rehabilitation, including the use of a prosthesis, physical =

therapy, and training in order to return to his or her prior
job. The worker may also require retraining and preparation
for a new line of work. A1l of these activities could be
considered to be rehabilitation of the injured worker. On
the other hand, some define rehabilitation to mean only
vocational rehabilitation or the retraining of a permanently
disabled worker for a new occupation.

Sometimes distinctions are made between medical care and
physical and vocational rehabilitation. Medical care

usually refers to the treatment of a short-term, acute in-



jury, while physical rehabilitation is used for long-term or
chronic injuries or disease. This distinction can be an
artificial one, however, and one could successfully argue
that rehabilitation, in fact, begins with the first medical
treatment of the injury. When medical treatment and
physical rehabilitation fail to restore an injured worker so
that the worker can perform his or her former job, vo-
cational rehabilitation may be needed to prepare the worker
for a new occupation or a modification of the old one.
Although these services undoubtedly overlap, workers' com-

pensation agencies may record them separately, especially
vocational rehabilitation. ‘

In 1972, the report of the National Commission on State
Workmens' Compensation Laws contained 12 recommendations
concerning medical care and rehabilitation objectives of
workers' compensation. Medical care and rehabiliation
included:

1. Comprehensive medical care

2. Vocational counseling

3. Job retraining

4. Return of the injured worker to gainful employment, to
the same job if possible

Generally, in this report, rehabilitation refers to physical
and vocational rehabilitation, excluding only the short-
term, acute medical care given to a worker immediately
following an injury. The definition does include medical
evaluation, physical therapy, work evaluation and coun-
seling, job modification, job placement, on the job train-
ing, and retraining.

B. Basic Provisions

In 1979, Minnesota's workers' compensation law was sub-
stantially altered in its approach to rehabilitation of




ihjured workers. Prior to 1979, rehabilitation, according
to the statute, was synonymous with retraining. An injured
worker was eligible for retraining if a permanent disability
prevented the employee from performing his or her usual work
activities or if the disability was expected to continue for
more than 26 weeks. If an evaluation by a "properly ac-
credited agency" determined that retraining would reduce or
remove the lack of employability, the worker could be
certified for retraining by the Division of Vocational
Rehabilitation. The commissioner of Labor and Industry, a
compensation judge, or a court of appeals could then order
workers' compensation to pay up to 156 weeks of benefits
equivalent to temporary total disability benefits and any
other reasonable expenses.

Apparently, five main issues were behind the desire to re-
vise the pre-1979 rehabilitation portion of the workers'
compensation statute. First, was a desire to provide for
earlier intervention by the employer and insurer. Under the
prior retraining law, injured workers were rarely referred
to rehabilitation until at least 6 months from the date of
injury. The worker was eligible for retraining if a per-
manent injury prevented employment, but final determination
of permanent injuries may take many months or even years. In
addition, litigation may cause even further delays. Delayed
rehabilitation also meant delayed return to work. Automatic
referral for retraining services with no other intermediate
options also tended to result in extended rehabilitation and
longer periods between injury and return to work. A second
major issue then was to facilitate earlier return to work
for the injured worker.

The synonymous use of retraining and rehabilitation also
contributed to high litigation rates. Retraining is the
most costly and lengthy form of rehabilitation service, and

insurance companies and employers were reluctant to pay for
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these services. At the same time, no other options were
provided. Therefore, retraining as the sole option tended
to lead to controversy and resistance by insurers and high
litigation rates. A third issue behind the revisions of the
rehabilitation section of the law was therefore the desire
to reduce the high rate of litigation.

Delayed rehabilitation, the lack of a broader range of
services, and insurance companies' reluctance to pay for
retraining meant the need for other types of rehabilitation
services was ignored. A fourth reason to revise the statute
was to extend benefits to those injured workers who needed
rehabilitation benefits other than retraining.

Finally, there was the issue of cost. As previously men-
tioned, retraining is the most costly type of rehabilitation
service. In addition, the retraining section of the statute
indicated that "additional" benefits were to be paid to the
injured worker during rehabilitation according to the
schedule for total disability. This was interpreted to mean
that workers were e]igib1é for both their reguliar temporary
total benefits plus retraining benefits, resulting in so-
called "double dipping". Retraining was, therefore, a
costly option, both in terms of the cost of the retraining
itself and the indemnity benefit. An important reason for
revision of the retraining section was to reduce these
costs.

Effective October 1, 1979, the retraining section of the
Minnesota workers' compénsation statute was repealed and a
new section on rehabilitation benefits was added. The
intent of the new section is to provide services to return
the employee to a job related to his or her former employ-
ment or to another job which provides a similar economic
status. The worker may be trained for a position which
produces a higher economic status if it can be shown that

________



‘this is necessary to improve the possibility of reemploy-
ment.

Under current law, rehabilitation is mandatory for both

employers/insurers and injured workers when certain con-

ditions are met. The employer is required to provide re-

habilitation consultation within 30 days of receiving
medical information that an employee will be unable to
return to his or her previous job. Although insurance
companies typically provide their own rehabilitation con-
sultants, the injured worker is given the final decision on
which rehabilitation agency will be used.

If the rehabilitation consultant determines that rehab-

ilitation would increase employability, a rehabilitation | o
plan must be submitted to the commissioner of Labor and ::EE
Industry. If the insurer does not provide rehabilitation oo
consultation within the specified time, the commissioner e |
notifies the employer that the Division of Vocational —
Rehabilitation will provide the consultation if the employer [ i
does not comply within 15 days. An employee who refuses to E;:;
submit to a reasonable examination or evaluation of the need (g

for rehabilitation may have his or her compensation payment

reduced or suspended by order of the workers' compensation
division or appeals court.

Rehabilitation plans must be approved by the Department of
Labor and Industry. A decision may be appealed to a rehab-
ilitation review panel within 30 days of the decision. This
panel may formulate its own rehabilitation plan if it re-
jects the decision of the department. Review panel de-

cisions may be appealed to the workers' compensation court
of appeals.

Rehabilitation plans may be modified by request of thne
employer, insurer or employee to the Department of Labor and



Industry. The Department's decision may be appealed to the
rehabilitation review panel within 15 days.

Injured workers participating in a rehabilitation plan are
eligible for up to 156 weeks of compensation equal to 125%
of the rate for temporary total disability, which is in lieu
of payment for temporary total, temporary partial, or per-
manent total disability benefits. This compensation is
considered the equivalent of temporary total benefits for
purposes of supplementary benefits. Currently this benefit
is paid only while a worker is participating in an approved
retraining program. While participating in other aspects of
a rehabilitation plan the worker receives compensation
according to the regular schedule for temporary total dis-
ability. An appeal of this interpretation is now before the
Minnesota Supreme Court.

Workers participating in on the job training programs re-
ceive different benefits from those in other types of re-
habilitation plans. While participating in on the job
training, the employee receives the same after-tax wages as
at the time of the injury. This benefit is paid in whole or
part by the insurer. The difference between the amount paid
by the insurer and the after-tax wage is to be paid by the
on the job employer, but in no case shall the on the job
employer be required to pay more than the prevailing wage _
for the job. The statute directs the rehabi1itation plan to
contain incentives for the employer to provide on the job
training. It suggests reducing the wages paid by the
employer to below the prevailing wage for the job. Total
compensation must not, however, fall below the after-tax
wage of the employee at the time of injury. Payments for on
the job training are in lieu of payments for temporary total
and rehabilitation compensation benefits. The weeks during
which on the job training benefits are paid are counted as
part of the 156 weeks of rehabilitation benefits.




Employers or insurers are also responsible for all other
reasonable rehabilitation expenses, including rehabilitation
diagnosis and development of the plan, the cost of rehab-
ilitation services and supplies, and the cost of tuition and
books in the case of retraining. Where the rehabilitation
plan requires residence away from the usual residence of the
worker, the cost of travel, board and lodging will a]sp be
paid.

The new section on rehabilitation also creates more direct
state involvement in the development and monitoring of re-
habilitation plans. The statute creates the position of
Director of Rehabilitation within the Department of Labor
and Industry and creates a Rehabilitation Review Panel.
Members of the review panel are appointed by the governor
for four year terms. The review panel reviews and makes
determinations on appeals of rehabilitation plans and holds
hearings on the revocation of certification of rehabili-
tation consultants. The panel is also directed to study
rehabilitation and recommend rehabilitation rules to the
commissioner., The review panel includes two representatives
each from labor, employers, insurers, rehabilitation
specialists, physicians, and one chiropractor. )
The statute also provides for state approval of rehabili-
tation consultants. Rehabilitation consultants must satisfy
. rules promuligated by the commissioner for the qualification
of rehabilitation consultants. Then they may propose and
implement rehabilitation plans. The commissioner is also
given authority to promulgate rules necessary to implement
the rehabilitaation section of the statute.

IT. ANALYSIS

With the increasing emphasis and value placed on rehabili-
tation in the workers' compensation system, new questions




have been raised about its place in the entire workers'

compensation process, Concerns are expressed about (1) Its

purpose: What services does rehabilitation include and what .
are its goals?; (2) About roles: Who has responsibility for {
rehabilitation? What should be the role of employers,

insurers, emp]byees and the workers' compensation admin-

istrative agency?; (3) About incentives: What incentives

operate in the current system? How do they affect par-

ticipationvin rehabilitation? How could these incentives be

improved? These questions must be addressed in addition to

the criterion of adequacy, equity, promptness and cer-

tainity. All of these questions are discussed and con-

sidered in this section of the report.

A, The Purpose of Rehabilitation =

Rehabilitation was defined in this paper by the services it g
includes. But much discussion still centers around the
purpose of rehabilitation: When is it appropriate, when
should it begin, what services should be provided and what

are its goals? The answers to these questions appear to be
EELER TRy
changing. SRS

‘Traditionally, rehabilitation tended to be equated with
vocational rehabilitation or even more narrowly, retraining

a disabled worker for a new vocation or occupation. A
construction worker who loses the use of his legs in an
industrial accident may, for example, be trained to do
drafting work. Usually, this training occured after the
worker recovered fully from the injury and was diagnosed as
permanently disabled. Formal schooling is usually necessary
for this type of rehabilitation and costs tend to be high.
As mentioned earlier, the Minnesota workers' compensation
statute equated rehabilitation with retraining until 1979.

Recently, rehabilitation of injured workers has developed a



.néw and broader perspective. Claims representatives and
rehabilitation specialists apparently have long held that
the shortest and least expensive forms of rehabilitation are
the most effective for work-related injuries. There are
five important differences in this broader approach: (1)
time of intervention; (2) types of services included; (3)
range of options for returning to work; (4) length of
services provided; (5) cost of services. Outcomes are, of
course, also important in terms of time between the injury
and return to work, wage after return to work, and whether
the worker returns to the former employer.

Perhaps the most crucial factor in the brbader perspective
of rehabilitation is when services should begin. Under the
more narrow perspective, rehabilitation was viewed as a
service to be provided after the worker had attained maximum
medical recovery and the inability to return to former
employment because of a permanent disability was con-
clusively diagnosed. This resulted in delayed treatment and
lengthy loss of work time. The injured worker who has been
away from work for an extended period of time and is re-
ceiving weekly disability may not be easily persuaded to
learn a new skill and return to a new job.

More and more emphasis is now being placed on the need for
early intervention and the belief that appropriate rehab-
ilitation serVices must begin as soon as an injured worker
experiences substantial loss of work time. Rather than wait
until a permanent disability is definitely established,
there is a belief that rehabilitation can and should begin
early so that the disabling effects of the injury may be
reduced, if not eliminated. Prompt and appropriate rehab-
ilitation services may return an injured worker to his or
her same job at the same salary, while delayed services
could result in a diagnosis of permanent disability and a
need for retraining or continued benefits. To encourage




\
early intervention, Minnesota law requires employers to

refer an injured worker for a rehabilitation evaluation
within 30 days of receiving medical information that an
employee may not be able to return to his or her former job.

Obviously, the number and type of services provided under
this broader definition of rehabilitation have increased.
They would include at least the services mentioned earlier
in this paper; medical evaluation, physical rehabilitation,
work evaluation and counseling, job modification, job place-
ment, on the job training, and retraining. These services
are designed to restore the worker as fully as possible in a

physical sense and also to restore to the highest degree the
skills used on the previous job or skills applicable to a Bn
modified or new job. Formal training for new work is only ==
one of many possible options. Although the reference to owienm
retrainig has been removed in the current law, rehabili- focad
. . . S5 o
tation sevices are not specifically defined. They are ;g;;
defined, however, in the rules promulgated by the Department ;@Ei

of Labor and Industry.

The broader perspective of the role of rehabilitation also
provides injured workers with a greater range of options
when they cannot return to their old jobs. In addition to
formal training, the worker may return to a modified job

with the same employer, to a different job with the same
emplioyer, to a modified or different job with a new
employer, the worker may participate in an on the job
training program, or the worker may be trained for a new
occupation. Providing options with the same employer are
particularly important for those workers who are concerned
about maintaining seniority,pension, sick leave and vacation

benefits.

Except for on the job training, the statute does not define
options for returning to work. Department of Labor and
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"Industry rules to implement the rehabilitation section do
present these options. Priority is given to plans which
return the employee to a job with the former employer,
either by job modification or utilization of the employee's
existing skills. If this is not possible, the worker may be
placed with a new employer in a similar field which utilizes
existing skills. Training for work in a new field should be
considered when the above options are not feasible.

Since services begin early and options other than formal
training are provided, the duration of services and time
between injury and return to work should also be reduced. A
reduction of the duration of services and less use of formal
schooling, which is the most expensive form of rehabili-
tation, would also be expected to reduce costs.

Rehabilitation professionals have argued that the most
effective rehabilitation services as measured by rate of
completion of plans and return to work are the least ex-
pensive ones. A recent study conducted by the California
Workers' Compensation Institute appears to confirm this
view. Although formal schooling is still the most popular
and expensive type of rehabilitation in California, the use
of formal schooling is declining. More emphasis is being
placed on job modifications or finding new jobs which
utilize existing skills of the worker. The study showed
that the most expensive and most Tengthy plans had the
lowest completion rates. The costs of modified or alter-
native work plans averaged about one-third of the cost of
other plans, and these plans were completed 85% of the time
and in an average of 14 weeks. Formal schooling plans not
only cost about three times as much, but were completed only
38% of the time and took an average of 226 weeks to com-
plete.

The revision of Minnesota's workers' compensation law was an
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attempt to incorporate this changing perspective on the
rehabilitation of injured workers. The intention was to
provide earlier and more successful interventions at less
cost while providing more rehabilitation options for the
injured worker.

B. Responsibilities for Rehabilitation

Rehabilitation services are now mandatory in Minnesota for
both employees and employers. The increased emphasis on the
provision of rehabilitation services for injured workers has
raised new controversy about the responsibilities for re-

habilitation. Who decides when rehabilitation is approp- s
riate? What services should be provided? By whom? Who 22%2
approves rehabi]itati?n plans and monitors them? There are o et
at least 6 major actors involved in the provision of rehab- :
ilitation services. These are: (1) injured employees; (2) =_=
insurers; (3) employers; (4) Department of Labor and [ s
Industry; (5) rehabilitation consulitants; (6) medical E;gg
personnel. Each of these actors has certain responsibil- mg?%

ities and control over the rehabilitation services and BT
process as defined in the current statute.

1. Employees

The responsibility of an employee is participation in
necessary medical examinations or evaluations to determine
need for rehabilitation, participation in an approved re-
habilitation plan, and acceptance of a reasonable offer of
employment following completion of the plan.

Although the original offer of a rehabilitation agency or
consultant is likely to be made by the insurer, workers do
have the final decision as to who shall provide the rehab-
ilitation services. Employees may request a change in the
plan if they feel it is ill-suited to their interest or

12



abilities. Decisions of the commissioner or rehabilitation
review panel may be appealed to the workers' compensation
court of appeals or to the supreme court if the worker
disagrees with the decision. Workers risk loss of workers'
compensation benefits if they refuse to participate in
rehabilitation consultation and evaluation.

There is still controversy over the responsibilities of
employees with regard to cooperation with rehabilitation
plans and acceptance of a job offer. There is no penalty in
the current statute for nonparticipation in a rehabilitation
plan, although the employee may lose benefits for refusal to
be evaluated for possible rehabilitation services. There-
fore, the responsibilities for participation in and com-
pletion of a rehabilitation plan are not enforced by the
current statute.

Another issue is the type of job the employee is required to
accept after completion of a rehabilitation plan. May the
employee refuse an offer of a lower paying position without
losing benefits? Can the employee be required to accept
such an offer as long as the employment is related to the
former job, is consistent with the worker's skills and
abilities, and the wage loss is made up by partial dis-
ability benefits? The statute states that rehabilitation
should train an employee for work which produces an economic
status as close as possible to that he or she would have

enjoyed without the disability. Responsibility for ac-
ceptance of a job are, however, not clarified.

2. Insurers

The new rehabilitation law in Minnesota requires employers
to provide rehabilitation consultation services for the
injured worker as soon as information is received that a
worker will be unable to return to his or her former job due

S

S



to a work-related injury. Rehabilitation services must be
provided if it is determined that such services would in-
crease employability. Within 90 days of the date of the
injury, a report must be filed if the employee has not
returned to work and likelihood of return to work is un-
determined. This report must indicate what is being done to
determine the employee's qualification for rehabilitation
services. A similar report is to be submitted every 60 days
until the employee's status is ascertained.

In practice, the insurer is in the strongest position to
influence the choice of rehabilitation consultation ser-
vices. Many insurance companies have rehabilitation
specialists on their staff to provide services to the
injured worker. If not part of the company's staff, the
insurer is still 1ikely to control selection of the rehab-
ilitation services by directing the worker to a private
rehabilitation specialist. Although insurers generally
provide or choose the provider of rehabilitation services to
an injured worker, plans must be approved and monitored by
the Department of Labor and Industry. Some insurance
companies may perceive this as loss of control and might be
more reluctant to participate as a result. Some argue, on
the other hand, that insurance companies who employ rehab-
ilitation consultants have more control over the rehabili-
tation process than is in the interest of the injured
worker. These people suggest that the insurer and worker may
have different interests in rehabilitation and the provision
of rehabilitation services by the insurer involves an in-
herent conflict of interest.

3. Employers
The responsibility of the employer, other than those which

are self-insured, is less well defined, at least by statute.
On the job training is encouraged but no particular incen-
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"tive is created for the former employer to provide this
training. Employers are required by statute to provide
rehabilitation services. If not self-insured, this respons-
iblity is passed on to the insurance company and the
employer may or may not become involved in the process. In
many ways the former employer has great potential control
over the outcome of rehabilitation by virtue of their level
of involvement and willingness to reemploy the injured
worker either in a modified or new position. VYet these
responsibilities are neither mandated nor encouraged by law.

4., Department of Labor and Industry

Administrative agencies may be totally unaware and unin- Fomesron
volved with rehabilitation activities with responsibility B

: oy
and control left to the employer or insurer. Or the agency e

e
e 88

may only notify the worker and insurer when rehabilitation

is worth considering. Others may be closely involved in =
rehabilitation and the monitoring and evaluation of ser- :

vices. Workers' compensation administrative agencies have iy
not traditionally been very involved in rehabilitation in 2;;%
the past.The immediate objectives of the administrative e
agency are income maintainence and settlement of claims o ad
while rehabilitation and return to work are longer range Eﬁi%
objectives. A separate state and federal vocational e

rehabilitation system has been in operation since World War
IT. This system tended to operate independently of com-
pensation laws and programs.The provision of rehabilitation
services for injured workers was dependent on interagency
communication. Contracts would have to be negotiated
between the two agencies and the relationship between agency
administrators was an important factor in the degree of
cooperation exhibited between the agencies.

The Minnesota Department of Labor and Industry now has
considerable control and responsibility for rehabilitation

15



services under the 1979 revision of the law. The department
has a Director of Rehabilitation Services who is responsible
for monitoring and evaluating all rehabilitation services.
Rehabilitation specialists provide consulitation and can make
decisions on disputed plans. The rehabilitation review
panel hears appeals of disputed plans, can approve or change
plans and is charged with studying rehabilitation. A1l
rehabilitation plans must be approved by the department. The
department also has the authority to approve rehabilitation
consultants. Only those consultants approved by the depart-
ment are considered qualified to deliver rehabilitation
services in the workers' compensation system. The re-
sponsibility and control exercised by the Department of
Labor and Industry is therefore related to the type and
quality of services provided and the settiement of disputes.
Other actors in the system decide when the worker will not
be able to return to work and is in need of rehabilitation
consultation.

The Department of Labor and Industry has been given a
greatly increased role in the rehabilitation process by the
new statute. Continuing evaluation of this more active role
is necessary to ensure the most effective provision of

rehabilitation services. Does the state approval of
Qualified Rehabilitation Consultants, for example, improve
the quality of services provided by these professionals? Is
approval of every rehabilitation plan by the Department
necessary? Should more resources in the Department be
directed to public education with insurers and employers?
Should the department have more authority with respect to
the initiation of services?

5. Rehabilitation Consultants

Rehabilitation consultants may be insurance company
employees, other individuals or agencies in the private
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‘séctor, or public agencies. Under current law, rehabili-
tation consultants must be approved by the Department of
Labor and Industry to provide rehabilitation services.

The state and federal Division of Vocational Rehabilitation
has had major responsibility in the past for the provision
of rehabilitation for workers' compensation cases. This
program was initiated in 1920 and its primary purpose was
and continues to be the rehabilitation and gainful employ-
ment of the severely disabled. To be eligibile for rehab-
ilitation services with the Division of Vocational Rehab-
ilitation, a worker must provide proof of disability. The
emphasis is on job training for those unable to return to
their previous line of work. Under the old Minnesota
retraining law, the Division of Vocational Rehabilitation
was the only agency which could certify for retraining and,
therefore, maintained considerable control over rehabili-
tation,

The current rehabilitation section of Minnesota's workers'
compensation law has deemphasized retraining and given more
emphasis to the use of other rehabilitation services. By
the licensing of rehabilitation consultants, the role of
private rehabilitation professionals was increased. All
rehabilitation consultants are responsible for determining
whether rehabilitation will increase the employability of
the injured worker and, if so, the development of a rehab-
ilitation plan and its implementation, including job place-

ment. The plan must be approved by the Department of Labor

and Industry and progress reports must be submitted to the
rehabilitation director every 30 days. Thus, although the
rehabilitation consultant has considerable control over the
content, quality, and implementation of rehabilitation

services, the consultant has no final approval of rehab-
ilitation plans.
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6. Medical Personnel

According to current law, medical personnel are a crucial
1ink between the injured worker and the provision of rehab-
ilitation services. Rehabilitation consultation is man-
datory only when the insurer or employer receives medical
information that the injured worker will not be able to
return to his or her former job. Medical personnel, there-
fore, may have significant control over whether rehabili-
tation is ever initiated. A worker or insurer may, of
course, request rehabilitation services whenever they feel
it is warranted and a medical referral is not required to
receive services. The law, nonetheless, places considerable
control with the medical professionals, who may or may not
have the information about the worker and his or her former
job with which to make this judgment.

C. Incentives

In Minnesota, insurers are required under certain circum-
“stances to refer injured workers for rehabilitation con-
sultation. Injured workers are required to submit to an
evaluation and participate in a rehabilitation plan when it
is determined that such rehabilitation would improve the
employability of the injured worker. Failure to participate
in rehabilitation consultation can result in the reduction
or loss of all workers' compensation benefits. Although
these statutory requirements are important to the provision
of timely and effective rehabilitation services, other
incentives operative in the workers' compensation system may
work against or in concert with these requirements and, as a
result, may either reduce or inhance the amount and effec-
tiveness of rehabilitation services provided. These incen-
tives may have important impacts on insurers, employees, |
employers ,and the Department of Labor and Industry and
their willingness to initiate, provide, or participate in or
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k'encourage rehabjlitation services.
1. Employees

Many provisions of the Minnesota workers' compensation law
encourage disability. Generous cash benefits reduce the
incentive for rehabilitation on the part of the injured
worker. Earlier analysis of total disability benefits in
this paper show that under the Minnesota workers' compen-
sation system, many workers receive a very substantial
portion of their spendable earnings in compensation bene-
fits, certainly a disincentive to participation in rehab-
ilitation and return to work. This is especially true for
workers with poor work histories and/or low wages who pro-
bably receive more money from workers' compensation benefits
than they did by working.

Until last year, the payment of large, lump sum benefits in
the form of permanent partial awards was also a significant
disincentive to return to work and discouraged participation
in rehabilitation plans. These benefits must now be paid
after return to work. This delay in payment of permanent
partial awards and the withholding of workers' compensation
benefits if a worker refuses to participate in rehabili-
tation consultation will undoubtedly increase incentives to
participate. On the other hand, the payment of large, lump
sums for permanent disability still encourages disability
and the lack of a statutory penalty for refusal to paf-
ticipate in and complete a plan are continuing disin-
centives.

Minnesota's law also seeks to provide incentive to the
injured worker by increasing indemnity benefits while
participating in an approved rehabilitation plan. The
statute provides for a weekly benefit of 125% of the
benefits for temporary total disability during rehabili-
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tation. This increased benefit has been interpreted by the
Workers' Compensation Court of Appeals to apply only during
participation in formal retraining. Therefore, the worker
is given incentive to participate in the most expensive and
lengthy form of rehabilitation while no such incentive is
provided for participation in medical evaluation, coun-
seling, physical therapy, job modification, job placement or
any of the other possible rehabilitation services.

Rehabilitation plans are encouraged by the workers' com-
pensation statute to include plans for on the job training.
As an incentive to participate in on the job training pro-
grams, workers' will be paid the same as their after-tax
wages at the time of injury while participating in such a
program. Presumbly this benefit was written to encourage

training with the former or new employer rather than formal o
classroom training away from the work site. If one looks at o

the effect of the tax structure on spendable earnings as was gg%g
done in the analysis of total disability, however, it must 2;;5
be concluded that the purely economic incentive is not to &7
participate in on the job training at all, but to par- ;§;§
ticipate in formal retraining. Table 1 shows why this is Eiﬁg
the case. The table compares the 125% benefit with Ru—
speédable earnings and shows that this benefit is higher {rwceme)

than spendable earnings in every case. Although there is
incentive to participate in on the job training rather than
not participate at all, the strongest incentive is still to

participate in retraining programs.

The insurer also plays a significant role in the degree to
which workers are provided incentives to participate in
rehabilitation programs. An insurance company may emphasize
cash settlement and downplay rehabilitation. On the other
hand, the insurer may inform the injured worker of the
potential benefits of participation in a rehabilitation
program and provide incentives for the worker to partici-
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Table

Comparison of Three Possbile Rehabilitation Benefits
Under Minnesota's Workers' Compensation Law

Statewide Average Weekly Wage: 267.00

Single ‘
Weekly Wage 170 (8,840/yrY 267 (13,884/yr) 450 (23,400/yr)
Exemptions 1 2 1 2 1 2
Rehabilitation Benefit
1) Temporary Total 133.50 133.50 178.09 178.09 267.00 267.00
2) 125% Temporary Total 166.88 166.88 222.61 222.61 333.75 333.75
3) Spendable Earnings 128.99 133.89 191.55 197.35 287.47 294.57

{on-the-job training)
Married
Weekly Wage 170 (8,840/yr) 267 (13,884/yr) 450 (23,400/yr)
Exemptions 2 4 2 4 2 4
Rehabilitation Benefit
1) Temporary Total 133.50 133.50 178.09 178.09 267.00 267.00
2) 125% Temporary Total 166.88 166.88 222.61 222.61 333.75 333.75
3) Spendable Earnings 138.49 146.39 205.95 214.95 313.37 325.27

(on-the~job training)
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pate.

The willingness of an injured worker to participate in a
rehabilitation plan is strongly affected by litigation.
While a case is being litigated a worker is not motivated to
reduce or eliminate a disability or to return to work. A
claimant is going to be interested in maximizing the final
settlement in a litigated case. One way to do this is to
ignore rehabilitation which might reduce the disability at
the time of settlement. Minnesota's high rates of 1iti-
gation are a major disincentive for early and effective
rehabilitation.

2. Insurers

Insurers play a crucial role in the rehabilitation services

provided to injured workers. Their level of motivation and —
belief in the effectiveness of rehabilitation is probably 5255
the single most important factor in whether rehabilitation Py
is provided at all. Rehabilitation is required when medical gﬁ;g
information is received indicating that the worker cannot E§:§
return to his or her former employement. By the time such a Cormad
medical diagnosis is provided, however, the disabling pro- @kf@
cess of the system may already have begun, the worker may be VE§§§

comfortable with the disability and receipt of a weekly
check, or 1itigation may already be in process. Therefore,
the motivation and interest of the insurer may determine
when and if rehabilitation services are provided.

Insurers are influenced by two major considerations. First
is their obligation to relieve the immediate physical stress
and lost wages due to the work injury. Second, is the fact
that rehabilitation may save the insurer more than the
actual expense of the rehabilitation if it reduces the need
to replace lost income or to provide medical care. Whether
an insurer believes rehabilitation can uitimately reduce
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.costs depends upon a number of other factors.

Litigation and lump sum payments such as permanent partial
awards both discourage insurance companies from providing
rehabilitation services. If insurers know they will be
liable to pay large, lump sum awards regardless of the
outcome of rehabilitation, there will be little incentive to
pay for these services. If insurers believe that litigation
will result in large cash settlements which they cannot
reduce there will be less incentive to provide rehabili-
tation.

Other incentives in the workers' compensation system still
emphasize and encourage workers to participate in retraining
programs which are the most costly and may be the least
effective in returning the worker to productive employment.
Insurers are reluctant to pay for such expensive plans and
may resist payment. Insurers may also lack awareness of the
potential benefits of rehabilitation services. The economic
interest of the insurer is to reduce expenditures. There-
fore, insurers will be motivated on strictly economic
grounds to provide rehabilitation only when they believe
expenditures for rehabilitation in the short run can reduce
indemnity payments in the long run. Increased knowledge and
evidence of the potential benefits of rehabilitation or
successful experience with the provision of rehabilitation
services will increase insurers incentive to provide rehab-
ilitation services.

3. Employers

The motivation of employers and incentives for participating
in the rehabilitation of injured workers is also important
to the effective provision of rehabi]ifation services.
Employers can influence the insurer by their level of
interest in the employee and their willingness to make
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efforts to find work for their injured employees.

Few incentives exist in the current law to motivate
employers to take an active role and interest in the rehab-
ilitation of their injured workers. Again, the incentive
which does exist is primarily a financial one, since the
employer believes expensive cases will affect the
employer's experience rating and increase the cost of
workers' compensation premiums. If employers believe that
rehabilitation can reduce the ultimate cost of indemnity
benefits, they will be more likely to encourage rehabili-
tation.

The developement of second injury funds was intended to
provide incentives for employers to hire workers with im-
pairments or disabilities from work-related injuries and
illnesses. To be eligible for reimbursement from the second
injury fund, however, the employee with the physical impair-
ment must be registered with the Department of Labor and
Industry. But a rehabilitation plan may include return to
work before a permanent rating of impairment or disability
occurs and thus before the employee can be registered.
Therefore, sdme of the incentive for the employer to re-
employ the injured worker is removed. Former employers may
be somewhat less affected by this problem because they are
already paying benefits to the injured worker. New
employers may be less willing to hire injured workers who
are not registered and may not be covered by the second
injury fund.

Employers are also eligible for federal tax credits for
employing persons with physical impairments or disabilities.
This could be an important incentive for employers to hire
workers involved in rehabilitation programs. Only the
Division of Vocational Rehabilitation can certify that an
employer has hired a worker who would qualify the employer
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for this tax credit. This restriction probably deters the
‘use of this incentive since most insurance companies refer
injured workers to their own rehabilitation staff or private
consultants for rehabilitation services.

The on the job training portion of the workers' compensation
statute also encourages employers to provide jobs for
workers participating in a rehabilitation plan. The statute
encourages, but does not require, the payment of indemnity
benefits such that the on the job employer pays less than
the prevailing wage for the job being performed by the
worker. The employer cannot be required to pay more than
the prevailing wage for the job. Thus the employer may be
given an incentive to provide on the job training depending
on the amount of compensation being paid by the insurer.

4. Department of Labor and Industry

The Department of Labor and Industry is responsible for the
efficient administration and implementation of workers'
compensation policy. The immediate objective of income
mainteinance and the settlement of claims may tend to defer
emphasis on longer range objectives of rehabilitation and
return to work. As an interpreter of legislatively man-
dated policy, Labor and Industry is primarily motivated by
what the state legislature says the department must do.
Because of legislative mandate , the Department is actively
involved with the development and monitoring of rehab-
ilitation plans. Labor and Industry involvement is also
certainly motivated by increasing evidence that expenditures
for rehabilitation in the short run can reduce indemnity
payments in the long run. Rehabilitation, therefore, has the
potential to improve the efficiency of the workers' com-
pensation system by reducing overall costs to the system
and increasing the self-sufficency of the worker.
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D. Evaluation of Rehabilitation Benefits

The rehabilitation services provided under workers' com-
pensation have been dramatically altered in the past 18
months. Rehabilitation consultation must be provided under
certain conditions . The Department of Labor and Industry
is actively involved in the development and monitoring of ‘
rehabilitation plans, and emphasis has been placed on early
intervention and the broadening of rehabilitation plans to
include options other than retraining. These changes are
too recent to allow a thorough evaluation of their impact on
the effectiveness of rehabilitation in Minnesota's workers'
compensation system. There are some preliminary figures
which give an indication of what is happening to rehabili-
tation services, and analysis of the provisions of the law
allow some evaluation of the adequacy, equity, promptness,
and certainty of rehabilitation benefits in Minnesota.

1. Adequacy

Adequacy of rehabilitation benefits may be measured in
several ways. First, rehabilitation benefits may be
evaluated in the same way as other benefits in this report.
Indemnity benefits paid during rehabilitation can be eval-
uated relative to the percent of pre-injury wages replaced
by the benefit. Second, the adequacy of rehabilitation
benefits can be measured by the percent of injured workers
needing rehabilitation who receive services. A third way of
measuring the adequacy of rehabilitation is to measure the
effectiveness of services. Are workers who receive rehab-
ilitation services returning to work? How quickly do they
return to work, and at what cost? How do wages compare to
pre-injury wages? How many cases require administrative
involvement or litigation?

Evaluation of the correspondence between injured workers
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‘“needing rehabilitation services and the number who receive
them is nearly impossible because of poor data. It is
difficult to estimate the need and to quantify the services
provided. The severity of injuries is not recorded nor the
distribution of lost work time. The broad classifications
of temporary or permanent total and temporary or permanent
partial do not aid in determining the need for rehabili-
tation. As the monitoring of rehabilitation by the Depart-
ment of Labor and Industry continues, better information
should be available to evaluate the adequacy of services.

The adequacy of indemnity benefits paid during rehabili-
tation can be evaluated relative to the percent of wages
replaced. Workers can receive one of three benefit levels
while participating in a rehabilitation plan. During most
phases of a rehabilitation plan, including evaluation,
counseling, physical therapy, job modification or placement,
the worker receives indemnity benefits equal to the benefit
for temporary total disability. While attending a formal
retraining program the worker receives a benefit equal to
125% of the rate for temporary total disability. During on
the job training, workers receive benefits equal to the
after-tax wages received on their pre-injury job.

The adequacy of total disability benefits was discussed
elsewhere in this report. Analysis of the effects of the
state and federal tax structure on benefit levels showed
that total disability benefits in Minnesota are very
generous, in many cases providing workers with more spen-
dable income than they received while working. Workers may
be eligible for two other benefits while participating in a
rehabiliation plan which provide even higher benefits than
total disability rates. It was already noted that the
incentive to participate in on the job training is not as
great as it might be because of the effects of state and
federal taxes. Table 1 shows the relationship between the
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three types of rehabilitation benefits. For most workers,
benefits for on the job training are higher than benefits
for total disability. For low wage earners it is possible
for on the job training to provide lower benefits. This
happens for workers who qualify for minimum benefits and are
eligible for more than their spendable earnings in total
disability benefits. Except for the highest paid workers,
the benefit paid during retraining is by far the most
generous, paying more than spendable income from the pre-
injury wage. Rehabilitation benefits are structured then to
encourage the most lengthy and costly form of rehabilitation
services. Ironically, the system pays these high benefits
to encourage participation in rehabilitation, but the
benefits are so high that there is no incentive to return to
work since workers are receiving more income than they did
from their pre-injury job.

Rehabilitation indemnity benefits, then, suffer from the
same disincentives found in total disability benefits, while
encouraging retraining over on the job training, apparently
just the opposite of what the legislature intended.

Definitive answers to the questions of effectiveness require
continued monitoring and data from the new rehabilitation
program. A comparison of data collected by the Wausau
Insurance Companies on rehabilitation services provided both
before and after the changes in the rehabilitation law show
significant improvement in services. The length of time
from injury to completion of rehabilitation services im-
proved from 23.95 months to only 7.74 months under the new
statute. The percent of workers participating in rehabili-
tation programs who returned to work also increased from 43%
to 86%; and 89% returned to a job with their original
employer. Almost 90% returned to jobs at equal or greater
wages than their previous employment. Litigation appears to
be significantly decreased from 48% requiring administrative
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“involvement under the previous rehabilitation system, while
only 7% required administrative involvement under the new
system.

Data from the Department of Labor and Industry also suggest
the change in the rehabilitation law has been effective. Of
workers completing rehabilitation plans in the past year,
85% returned to work; and 75% of these workers returned to
their former employers. Of six thousand cases referred in
the past year, about 400 required administrative conferences
and most of these (83%) agreed to a plan during this con-
ference. Eighteen decisions were appealed to the rehabili-
tation review panel, three to the workers' compensation
court of appeals, and one case was appealed to the supreme
court. This data suggests that rehabilitation plans have
been effective both in terms of returning injured workers to
the job and reducing lost work time, often with the same
employer and with little need for litigation.

2. Equity

Except for indemnity benefits, the equity of rehabilitation
benefits is nearly impossible to evaluate. There is cur-
rently no way to determine whether rehabilitation differs
for similiar cases or whether workers with different needs
receive services in proportion to their needs. The pro-
vision of rehabilitation services is dependent on the
motivation and interest of the employer or insurer and on
the rehabilitation consultants who develop rehabilitation
plans.

Those rehabilitation indemnity benefits which are equal to
or a percentage of total disability benefits will be subject
to the same equity problems discussed elsewhere in this
report. The on the job training benefit alleviates these

inequity problems because it is based on the worker's take
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home pay, eliminating the inequities created by the state
and federal tax structure. Since on the job training bene--
fits are not subject to minimum or maximum benefits, they
also are strictly proportional (everyone receives 100% of
their after tax wage) and therefore satisfy even the strict
definition of vertical equity.

3. Certainty

Under the current statute, there is no certainty that an
injured worker in need of rehabilitation will receive
services. It is uncertain under what conditions medical
personnel would send information to the employer or insurer
that an injured worker will not be able to return to his or
her pre-injury job. Therefore, it is probably the par-
ticular policy of the insurance company or the assertiveness
of the employer or possibly the injured worker which de-
termines whether needed rehabilitation services are pro-
vided.

Certainty of rehabilitation is significantly affected by
litigation. While there is controversy about the compen-
sablity of a case, or about a rehabilitation plan, or the
extent of a disability, no rehabilitation will be provided.
The worker has no interest in rehabilitation since he or she
is probably trying to prove the existence or extent of a
work-related illness or injury, and the insurance company
will not pay any additional benefits for rehabilitation as
long as of the outcome of the case is in doubt. High liti-
gation rates in Minnesota probably contribute to the un-
certainity of rehabilitation benefits.

4. Promptness

The prompt delivery of rehabilitation services is also very
affected by litigation. The process of conferences and
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"hearings can go on for months during which rehabilitation
will be ignored and valuable time lost as the disabling
effects of the workers' compensation system begin to
operate.

How soon rehabilitation referral and service begin is pri-
marily dependent on the insurance company and employer and
how aware they are of the potential benefits of the rehab-
ilitation services. Those workers in need of rehabilitation
services who are not covered by such companies may be missed
for referral, and services may be delayed or never received
at all. There are no formal incentives or penalties for
providing the necessary medical information requiring
referral for rehabilitation.







DEATH BENEFIT POLICY IN MINNESOTA

BASIC PROVISIONS

Persons wholly or partially dependent on the financial
support provided by a deceased worker at the time of death
are eligible to receive workers' compensation benefits. The
surviving spouse and any children of the deceased worker
under 18 years of age are presumed to be wholly dependent on
the income of the worker. Other relatives may also be
judged wholly or partially dependent and be eligible to
receive benefits.

While the law provides that payment of benefits for
total disability must begin within 14 days of gaining
knowledge of the injury, no deadline for the commencement of
payment of death benefits is statutorily defined. Prior to

1981, a 30 day time limit was defined.

Benefits received by surviving dependents are based on
four factors: (1) the weekly wage of the deceased worker;
(2) the number of dependents; (3) the eligibility of the
family, as a result of the death, for social security
benefits; and (4) the future marital status of the spouse.

Benefits are calculated as a percentage of the weekly
wage of the worker at the time of death. 1In no case can the
weekly benefit rate exceed the statewide average weekly

wage. For a surviving spouse without children, the weekly



benefit rate is 50 percent of the workers's weekly wage at
the time of death. For a spouse with one dependent child,
the rate is 60 percent of the weekly wage, and for a spouse
with two or more children, the rate is 66 2/3 percent of the
weekly wage.

A surviving spouse without children has the option of
receiving either periodic benefits at the 50 percent rate
for 10 years with annual escalations based on changes in the
statewide average weekly wage (subject to a 6 percent
maximum), or receiving a lump sum payment equal to ten
years' worth of benefits calculated without escalation. If
the spouse elects to receive periodic beneifts, but
remarries before ten years have elapsed, then the spouse
will receive either a lump sum amount equal to 50 percent of
the weekly wage for two years or the remaining periodic
benefits, whichever is less.

A surviving spouse with one or more children is -
eligible to receive 60 percent (with one dependent child) or
66 2/3 percent (with two or more children) of the weekly
wage until the youngest child is no longer dependent. When
all children are no longer dependent, then the spouse must
choose to receive either a lump sum payment equal to ten
years of compensation at a rate that is 1/6 less (with one
child) or 25 percent less (with two or more children) than
the rate last received and before any offsetting adjustments
are made, or periodic benefits for ten years at the same

rate, but with annual adjustments for inflation. If the
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surviving spouse remarries with one or more children still
dependent, then the spouse will receive periodic benefits
for the support of the dependent children until they are no
longer dependent. The amount of these support benefits is
determined in a judicial hearing. 1In addition, the spouse
will receive a lump sum amount equal to two years of
benefits at a rate that equals the original weekly rate less
the allocations made for the support of any dependent
children.

It should be noted that, although a surviving spouse
with no dependent children is allowed to choose between
periodic payments and a lump sum payment, there is no common
reason why any spouse would choose periodic payments. This
is true even though the lump sum amount is not based on
annual adjustments. The ultimate value of a lump sum amount
is substantially higher than periodic payments if the sum is
prudently invested and spent at the same rate as periodic
payments would be received. There is little reason to
expect, therefore, that any surviving spouse would choose
periodic payments over a lump sum amount.

Rehabilitation services are also available to a
surviving spouse. Such services include consultation,
retraining, and job placement. No additional monetary
compensation, however, is included with rehabilitation
services.

The death benefits described above may be reduced if

the surviving spouse is eligible to receive benefits from
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"any government survivor program". This phrase has been
interpreted as meaning the federal survivor's insurance
program administered by the Social Security Administration.
If applicable, workers' compensation benefits are reduced by
an amount such that the combined total of weekly benefits
(workers' compensation and éocial security) does not exceed
100 percent of the deceased worker's weekly wage. If total
benefits do not exceed 100 percent of the weekly wage, then
workers' compensation benefits are not reduced. If total
benefits exceed 100 percent of the weekly wage by only $1,
then workers' compensation benefits are reduced by $1. If
total benefits would exceed the weekly wage by an amount
equal to or greater than the workers' compensation benefit,
then no workers' compensation benefit is paid.

The offset described above differs significantly from
the social security offset for permanent total disability.
For total *‘disability, workers' compensation benefits are
reduced by one dollar for every dollar received under socilal

security. The social security offset for death benefits

does not affect survivors of high wage earners. This is due

to the progressive nature of social security benefits
whereby the proportion of lost wages replaced by social
security decreases as the former wage of the deceased worker
increases, and because of the maximum workers' compensation
benefits (the statewide average weekly wage). For survivors
of high wage earners, the maximum workers' compensation

benefit plus the normal social security benefit will be less




than the deceased worker's weekly wage, and there will be
no offset. Survivors of lower wage earners are much more
likely to be affected by the offset because the social
security benefit is proportionately larger and the workers'
compensation benefit is less than the statewide average
weekly wage. It is more likely, therefore, that combined
benefits will exceed the former wage of the deceased worker.
Not all death claims involve a surviving spouse and

dependent children. In some cases there are surviving

dependent children but no spouse. Under current law, one  —
orphaned child is eligible to receive 55 percent of the LﬁEE
worker's wage until he or she reaches age 18 or age 25 as a i
s

full time student. Payments may only be paid periodically.
—
The parents of the deceased worker may also be eligible Cnnd)

for compensation benefits if they can demonstrate that they
were wholly or partially dependent on the income of the
worker and if there is no surviving spouse or child

eligible to receive benefits. Two dependent parents may

receive up to 45 percent of the worker's weekly wage. One
parent may receive up to 35 percent. In no case can the
weekly benefit amount exceed the actual support provided by
the worker to the parents before death.

Other relatives, including grandparents, grandchildren,
siblings, father-in-law, and mother-in-law, may also receive
benefits if they can demonstrate total or partial dependency
and if there is no spouse, child, or parent eligible to

receive benefits. Benefits may equal as much as 30 percent



of the worker's weekly wage for one such dependent and 35
percent for two or more. Again, in no case can the weekly
benefit amount exceed the actual support provided by the
worker to the dependents before death.

It is important t§ note that recent changes in
Minnesota's law designed to limit periodic benefits to ten
years after all children are no longer dependent, do not
affect benefits paid to orphaned children or remote
dependents. For example, whereas a dependent spouse without
children cannot receive benefits for more than ten years, a
surviving dependent parent may receive periodic benefits
indefinitely. It should also be noted that the current law
is unclear as to the form of benefit payments provided to
remote dependents, that is, whether they are to be periodic
or lump sum. Unlike the more common situation involving a
surviving spouse, the remote dependent is not offered the
opportunity to choose between periodic or lump-sum benefits.
However, the law also does not indicate whether benefits
are to be paid periodically or in a lump-sum amount.

A final aspect of death benefit policy, is the
requirement that employers must contribute to the special
compensation fund in amounts dependent on the special
circumstances associated with each death claim. In every
case of death where no dependents are entitled to receive
compensation, the insurer must pay $5,000 to the special
compensation fund. Whenever the benefits payable to

surviving dependents total less than $5,808, then the




insurer must pay to the special compensation fund an amount
equal to the difference between $5,000 and the amount
payable to surviving dependents. In no case can this amount
be less than $1,800. For example, if all dependents are
eligible for $4,500 in aggregate death benefits, then the
insurer must pay $1,000 to the special compensation fund.

If dependents are eligible to receive $3,500, then $1,500

must be paid to the special compensation fund.

UNIQUE ASPECTS

Minnesota's death benefit policy differs significantly
from that of most other states. Minnesota's policy is
unusual with respect to five major provisions. PFirst, the
percentage of the deceased worker's weekly wage used to
determine the weekly benefit amount is much lower in
Minnesota than in most states. Second, Minnesota is one of
the few states that provides additional benefits for
dependent children. Third, Minnesota is one of the few
states that reduces workers' compensation benefits when the
recipient is also eligbile to receive social security
benefits. Fourth, most other states do not provide for the
adjustment of benefits to reflect inflation. And finally,
Minnesota is one of the few states to allow the surviving
spouse to choose freely between a lump sum benefit or
periodic benefits. Table 1 compares Minnesota's policy with

the policy in several selected states.




TABLE I

Benefit Ratel Maximum Maximum Additional Social Lump
(percentage of Weeks of Weekly D?Ilar Benefits Security Inflationary Sum
State weekly wage) Compensation1 Amount ] for Children Offset Adjustment Option
M1chigan7 8042 500 sAwWw4 none no yes no
lowa 80%2 none 200% SAWW none no no no w
South Dakota 66 2/3% none SAWN $50 each no no yess
child
Florida 50% none3d SAWW 16 2/3% no no yesS
New York 66 2/3% none $215 30% yes no no
Wisconsin 70% 1,000 SAWW none no no no
Minnesota 50% 520 SAWW 10% yes yes yesb
first child
6 2/13%

second child

For a spouse with no dependent children,

Based on spendable earnings.

Florida does, however, provide for maximum total benefits of $50,000.
Approximate. (SAWW = Statewide Average Weekly Wage)

Provided to all recepients but only with special approval.

Limited only to the spouse with no dependent children.

Effective January 1, 1982,
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chart (Table 1)
CONCEPTUAL FOUNDATIONS

The effective purpose of benefit policy may be
difficult to determine. In addition, once identified, the
effective purpose may vary considerably from the stated or
perceived purpose. Nowhere is this more true than in the
case of death benefit policy. The perceived, and sometimes
stated, purpose of benefit policy is to replace lost wages.
This is true in every state workers' compensation system.
With death benefit policy, however, the effective purpose
includes many elements that are entirely unrelated to any
wage-replacement principles.

The elements unrelated to wage replacement and that are
present in most death benefit policies, can be traced to an
effort to provide benefits consistent with the needs of
individual recipients. A fundamentally different and
compeﬁing purpose of death benefit policy thus emerges; that
is, to provide benefits based on need. Providing benefits
consistent with the needs of recipients has not generally
been the stated or even the perceived purpose of benefit
policy. That factors related to need are so important in
the actual allocation of benefits, however, suggests that
the effective purpose of benefit policy is at best,

multi-directional. In other words, the effective purpose of




death benefit policy may be to replace lost wages and to
provide benefits consistent with the needs of recipients.

In the following paragraphs, the alternative policies of
providing death benefits based on wage replacement and
providing benefits consistent with the recipient's needs are
discussed. Particular attention is devoted to three
criteria described earlier in this report: adequacy,
equity, and efficiency. A closer examination of Minnesota's

death benefit policy is then made in light of this

discussion.

Benefits Provided to Replace Lost Wages

Adequacy

If the purpose in providing death benefits is to
compensate surviving dependents for lost wages, then it is
unclear what would be adequate benefits. For example, there
is no reason, other than containing costs, why 100 percent
of all lost wages should not be replaced. In addition,
benefits could be paid for the entire period of time that
the worker would have worked had there been no injury
resulting in death. Practical concerns for containing
costs, however, could be expected to limit benefits in terms
of the proportion of lost wages replaced and/or the period
of time during which benefits are paid. Cost containment

concerns might also require limiting benefits to some
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maximum period or total amount. Most state workers'
compensation laws do include one or more of the above cost
containment measures. For example, in Minnesota only 50
percent of the deceased worker's pre-injury wage 1is provided
to the surviving spouse, and then for no more than 10 years,
if there are no dependent children.

Most states replace two-thirds or more of the
pre-injury wage. However, most states do not recognize
that an individual's wage usually increases over time.
Assuming that a two-thirds replacement rate is adequate,
therefore, most states provide adequate benefits for only a o
short period of time if benefits are not periodically
adjusted to reflect the wage inflation that the deceased

worker would have otherwise.

Equity

A wage-replacement benefit policy is highly equitable

if benefits are defined as a proportion of lost wages.
Benefits would vary directly with wage loss. Cost
containment measures such as maximum benefit amounts or
maximum benefit periods, however, inevitably cause some
inequities to result. This is unavoidable in any approach

where cost constraints are recognized.
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Efficiency

Death benefit policy providing benefits based on wage
loss does include an unavoidable efficiency-related problem,
In addition, efforts to address this efficiency-related
problem Will adversely affect the equity of benefits.,
Essentially, the problem is in determining what the actual
wage loss is for any individual claim. Most states,
including Minnesota, estimate wage loss simply on the basis
of the pre-injury wage of the deceased worker. Pre-injury
wage, by itself, is an unreliable measure of future wage
loss. Pre-injury wage is universally uéed because of the

ease in application and because of its ready availability.

The result, however, is the likelihood that major inequities .

will occur. Some benefit recipients will receive much less e
&7

in benefits than actual wage loss would merit. Others will e

receive much more. There is little assurance that those

experiencing the same wage loss will receive the same

benefits.

More accurately estimating actual wage loss would
demand that other factors, in addition to pre-injury wage,
be considered. Other factors that might be important
include the age, occupation, and educational level of the
deceased worker. Considering these other factors, however,
would demand that greater attention be devoted to assessing
each individual claim. In addition, considering other

factors would probably increase the likelihood that
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controversy and costly litigation would occur. This is
especially important as the relevant factors to consider are-
of a more ill defined and subjective nature. 1In short,
expanding the relevant factors to consider in estimating
wage loss so that benefits are more equitable would have an
adverse effect on the efficiency of the processing and
delivery system. The more restrictive a system is in terms
of the factors considered in estimating wage loss, the more

efficient and less equitable will be that system.
Benefits Provided on the Basis of Need

The above discussion considered benefits designed
solely to replace lost wages. Factors unrelated to
wage-replacement principles, such as number of dependents or
marital status, were excluded from the discussion. 1In the
following few paragraphs, the focus is on death benefits

designed solely on the basis of the needs of the recipient.

Factors unrelated to the concept of need are excluded from

the discussion.

Adequacy

If death benefits are to be provided on the basis of
need, then choosing an adequate benefit level is a very
important task. The first step in doing this is to define

what is and is not adequate. For example, are benefits

12



adequate if they satisfy only the minimum needs of the
recipient, or mﬁst benefits allow the recipient to maintain
his or her current standard of 1living? Because no state
system currently provides benefits solely on the basis of
need, no adequacy standard exists. Nevertheless, concern
that a surviving dependent should not experience economic
disaster attests to the fact that adequacy is an important,

if ill-defined, issue.
Equity

Equitable benefit policy requires that surviving
dependents experiencing the same needs, arising out of the
death of a wage earner, are compensated equally. Similarly,
benefits should vary only as the need of the recipient
varies. For example, with all other things being equal, a
surviving spouse with two dependent children should receive
more in benefits that a surviving spouse with no children..
This would also be true even if the wage of the deceased
worker in the second case were several times the wage of the
deceased worker in the first case. Factors relevant to the
needs of any particular surviving dependent might include
other income, physical and financial assets, marketable
skills of household members, the number of dependents, and

marital status.
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Efficiency

The efficiency of a death benefit policy providing
benefits based on need is likely to be much lower than if
benefits were based on wage loss. Accurately assessing the
needs of an individual dependent requires that considerable
time and effort be allocated to evaluating each case.
Routine procedures are not likely to be available or very
helpful. In addition, given the variety of possible factors
to consider and the subjective nature of the entire process,
the potential for controversy and litigation is quite high.
Efforts to enhance efficiency, however, are likely to
adversely affect equity. For example, limiting
consideration to the number of dependent children and the
marital status of the surviving spouse may substantially
improve the efficiency of the system but may also result in

significant inequities.
AN ASSESSMENT OF DEATH BENEFIT POLICY IN MINNESOTA
Wage Replacement or Need?
Two very different approaches to death benefit policy
have been discussed. Each approach was discussed from an
ideal perspective. 1In other words, it was assumed that when

death benefits are based on wage loss the issues related to

the needs of recipients are not to be considered. This
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method was used to simplify the discussion and to underline
a very important point. The point is that the concepts of
adequacy, equity, and efficiency have very different
meanings depending on the assumed purpose of benefit policy.
In discussing issues related to the adequacy and equity of
death benefits, or any other workers' compensation benefits,
there should be no confusion as to the assumed purpose of
benefit policy. Similarly, because of the unavoidable
interrelationship between efficiency in providing benefits
and the equity of those benefits, the same understanding is
necesséry when discussing efficiency-related issues.

The above discussion of ideal types does not accurately
reflect any current workers' compensation system. In other
words, in no state is the effective purpose of death benefit
policy to provide benefits based exclusively on wage loss or
to provide benefits consistent only with the needs of the
recipient. Instead, a close examination of death benefit
policy will reveal a dual purpose. Certain elemehts of
benefit policy are clearly related to wage-replacement
principles and other elements are clearly related to the
needs of recipients.

Minnesota, and every other state, provides a surviving
spouse with a base benefit defined as a proportion of the
pre—injury wage of the deceased worker. This association
with the pre-injury wage of the deceased worker clearly
represents a strong attachment to wage—replacement.

principles. Several other elements of Minnesota's death
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benefit policy, however, indicate a strong attachment to the
idea of providing benefits consistent with needs of
recipients. First, a surviving spouse will receive higher
benefits if he or she also has any dependent children.
Second, benefits are ended earlier if the surviving spouse
remarries. A third element related to the recipient's needs
is the reduction of benefits to account for benefits
received under programs administered by the Social Security
Administration. Finally, that weekly benefits cannot exceed
the statewide average weekly wage indicates a concern that
only the reasonable needs of a recipient should be satisfied
through workers' compensation.

In every state, death benefit policy provides a balance
between wage-replacement principles and concerns related
to compensation consistent with needs. This balance,
however, 1is not the same in every state. In some states,
compensation based on need is given very little weight:.while
in other states, such as Minnesota, need is given

Substantial weight., To reiterate, in no state is death

benefit policy based entirely on wage-replacement principles

or entirely on the concept of compensating for needs.

Adequacy, Equity, and Efficiency
Because of the dual purpose nature of Minnesota's death

benefit policy, issues of adequacy, equity, and efficiency

are difficult to address. What is adequate from a needs
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perspective may be inadequate from a wage-replacement
perspective.r Similarly, what appears to be equitable ffom a
wage—-replacement perspective may be very inequitable from a
needs perspective. In addition, measures to enhance the
efficiency of processing and delivery systems may adversely
affect the equity of benefits from a wage-replacement
perspective.

From a waée-replacement perspective, benefits in
Minnesota appear to be adequate, or at least comparable with
benefits in other states, and somewhat inequitable due to
the effect of need-related factors. From a needs
perspective, benefits are inadequate for some and more than
adequate for others, and somewhat inequitable due to the

considerable weight given to the pre-injury wage of the

. deceased worker and because so few need-related factors are [ ——

&)

considered.
Current death benefit policy is relatively efficient in
that all of the factors used to determine appropriate

" benefits are objectively examined and all relevant

information is readily available. Every claim ié assessed
in the same manner using the same procedures. Current
policy is inefficient, however, in that benefits are not
necessarily prompt or certain. Benefits may not be prompt
in that, under current state law,'payments are not required
to begin before 30 days after the death. Benefits are no
more certain than are any other type of benefit. Surviving

dependents must deal with very poor and very sparse
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information immediately after the death.

POLICY OPTIONS

Five broad policy options emerge from this discussion:
(1) establish wage-replacement as the sole effective purpose
of death benefit policy; (2) establish compensation based on
need as the sole effective purpose of death benefit policy;
(3) retain both elements but change the balance between
them; (4) retain both elements and preserve the present
balance but enhance the differentiating ability of the

delivery system; and (5) do nothing.

To establish wage replacement as the sole purpose of

death benefit policy, all need-related elements would be o

i
abandoned. A surviving spouse would receive benefits based Conns
on a set proportion of lost wages. No adjustments would be E;;Z

made for children, other income, marital status, or benefits
received under any other program. The proportion of lost
wages replaced by benefits would be limited only in the
interest of containing costs. Similarly, whether other
relatives could receive benefits and the amounts they could
receive, and whether benefits should be limited in terms of
weeks or total amount, would also be considered in the
interest of containing costs. There would be no reason for
including any minimum benefit provision. Finally, whether

benefits are paid periodically or in a lump sum amount is
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not as important as is the need to provide all benefit
recipients with the same options.

This policy option is desirable for at least two
reasons. First, it would make the effective purpose of
death benefit policy at least superficially consistent with
the commonly perceived and stated purpose. Second, with
this option there is a potential for benefits to be provided
with equitable results. This assumés, however, that
reasonable limits on benefit periods or}total benefit
amounts will be established. It also assumes that attempts
to control administrative costs will not be so great as to
prevent the accurate determination of actual wage loss.

There are also significant reasons why this policy

option is not desirable. First, it rejects completely an

important and effective, but largely unspoken, sentiment
that the needs of benefit recipients should be considered in €72
providing benefits. Second, it is doubtful that the

administrative cost and resulting inefficiency inherent in

an equitable wage-replacement policy would be acceptable.
The consequence would be that measures designed to enhance
efficiency would be taken at the expense of providing
inequitable benefits. One likely example is that benefits
would be determined on the basis of pre—-injury wage alone,

To establish compensation based on need as the sole
effective purpose of death benefit policy, the pre-injury
wage of the deceased worker would have no bearing in

determining benefits. No person would be presumed dependent
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or not dependent on the income provided by the deceased
worker. Dependency, its presence and degree, would be
demonstrated by the potential benefit recipient.

It is difficult to imagine why this policy option would
be desirable. On the other hand, there are several
undesirable aspects. First, it is not entirely clear what
the insurable risk would be under such a policy. The life
of the worker? The worker's wage? The income of the
worker's family? A certain standard of living? The lack
of a definite insurable risk could seriously reduce the
willingness of private carriers to engage in the business of
providing workers' compensation insurance to employers
without higher expected returns.

A second undesirable aspect of this policy option is
its inherent inefficiency. Determining the needs of
individual recipients would require an in-depth examination
of the circumstances surrounding each case.

A third undesirable aspect is the likelihood that the
benefits actually provided would not be equitable from a
need-related perspective. Practical concerns with
efficiency and administrative costs would most likely result
in severe limits being placed on the range of relevant
factors and circumstances that could be considered in
dete;mining the actual needs of benefit recipients.

Under the third broad option, it may be decided that
both wage loss and need are important and legitimate

concerns, but that one should have greater relative weight
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than it does under current death benefit policy. The number
of ways in which this could be accomplished is virtually
unlimited, regardless of the direction of the change. The
advantages and disadvantages of this option would depend on
the nature of any specific changes being considered.

One important point should be made here regarding the
desirability of shifting the balance between wage
replacement and need. Despite popular misperceptions, there
is little reason to believe that placing greater weight in a
wage-replacement approach would necessarily result in less
being paid out in total benefits. Neither a
wage-replacement policy nor a need-based policy is
inherently less or more expensive. For example, a benefit
policy designed to meet 58 percent of a survivor's minimum
financial needs may be much less expensive than a
wage-replacement policy designed to replace 100 percent of a
deceased worker's lost wages.

To enhance the differentiating ability of the delivery
system, the fourth policy option, several things are
possible. Rather than calculate benefits on the basis of
the deceased worker's wage, benefits should be based on the
deceased worker's spendable earnings (wages less federal and
state income taxes and any social security deductions). In
adjusting benefits to reflect the needs of benefit
recipients, other need-related factors could be considered.
Examples include: (1) the earned income of the surviving

dependent (benefits might be adjusted to reflect the
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deceased worker's pre-injury contribution to total household
income); (2) unearned income from sources such as pensions
or financial holdings; (3) financial assets of significant
value; and (4) medical needs (benefit recipients above a
certain age might receive higher benefits in recognition of
greater medical needs).

The primary advantage to this policy option is that it
would provide more equitable benefits from all perspectives
without forcing controversial debate regarding the
appropriate purpose in proﬁiding death benefits. Two
disadvantages are apparent. First, considerable inequity
will remain from the perspective of any person of the
opinion that benefits should be based solely on wage
replacement or solely on need. A second problem is that
efficiency will suffer, but only marginally. Considering
more factors when determining appropriate benefits would
entail greater administrative costs, primarily to be borne
by the employer and the public. The extent of this increase
in administrative costs, however, would depend on the number
of factors being considered and the objective nature of
those factors. In any cése, the inefficiency occurring
would be far less than if a policy based entirely on need
were adopted.

To do nothing, the fifth option, the present balance
between wage replacement and need would remain the same, and
the factors related to each would also remain unchanged. The

advantage here would be in avoiding the controversy and
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debate associated with any of the substantive changes
described above. The primary disadvantages would be in
preserving any present inequities that might exist and in
leaving the cost of death benefits unchanged.

Pursuing any one of the policy options presented above
will not necessarily result in minimal total benefits being
paid. None of the above options is, by definition, more or
less expensive, in terms of total costs, than any other
option. Within the context of any benefit policy, there
exists a range of measures that can be taken to control or
contain costs without seriously violating the basic purpose

in providing benefits.
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PERMANENT PARTIAL BENEFIT POLICY IN MINNESOTA

INTRODUCTION

Every state workers' compensation system in this
country provides for compensation during periods of
disability. Although each state may be somewhat unique in
terms of benefit level or benefit structure, the fundamental
purpose is the same - to replace the wages lost by the in-
jured worker during the period of disability. No such
common purpose can be found with respect to compensation for

permanent partial disability.

Most original workers' compensation laws, including
Minnesota's, strictly adhered to the notion that the purpose
of providing benefits was to replace lost wages. This pre-
sumption was equally relevant to permanent partial and total
disabilities. Under the early laws, it was presumed that
the permanent consequences of some injuries were so severe
as to result in an actual and continuing loss of earnings
even after the worker had recovered to the maximum extent
possible and had returned to work. This presumption, how-
ever, was reserved only for highly visible and traumatic
injuries such as the amputation of limbs or the total loss

of sight.



Several developments through the years have served to
alter the early and close association of permanent partial
benefits to the concept of replacing lost wages. Among these

developments are: (1) the inclusion of many permanent in-

juries and illnesses in the schedule of compensable in-

juries; (2) the equal standing granted to the "loss of the

use of" a part of the body as with "the loss of" the part;

and (3) the subsequent use of ratings - the percentage loss

of the use of a part of the body.

The expansion of permanent partial benefit policy
beyond the replacement of lost wages has very important

implications for the final outcomes of the workers' com-

pensation system.
PERMANENT PARTIAL BENEFIT POLICY IN MINNESOTA

Workers providing medical evidence documenting the

existence of permanent, but not total, impairments resulting

from a work-related injury or illness are eligible to

receive permanent partial benefits. Benefits may be

provided: (1) upon return to work; (2) after temporary total

benefits have ended; or (3) after completing a rehabilita-

tion plan. Payments are made by lump sum unless the worker

has not returned to work, did not complete a rehabilitation

plan, and has not retired from the work force. In these
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cases, benefits are paid in periodic amounts.

The amount of benefits paid depends on three factors:
(1) the part of the body permanently impaired; (2) the ex-
tent of the impairment; and (3) the wage of the worker at

the time of the injury.

Minnesota's workers' compensation law includes an ex-
tensive list, or schedule, of parts of the body for which
permanent partial benefits are payable. Associated with
each body part is a fixed number of weeks during which
benefits are paid or which provide the basis for calculating
lump sum benefit amounts. Eligible workers' weekly benefits
equal 66 2/3 percent of their weekly wage, subject to a

maximum of the statewide average weekly wage. There is no

minimum weekly benefit amount.

If the worker has experienced total loss or total loss
of the use of a body part, then he or she will receive a
permanent partial benefit equal to 66 2/3% of the worker's
wage multipliedhby the number of weeks given for the body
part in the permanent partial schedule contained in the
workers' compensation law. In most cases the worker receives
a lump sum benefit although the award can come in the form
of weekly benefit payments. For example, a worker who has

permanently lost the entire use of an arm, and whose weekly



wage was $200, would receive a weekly benefit of $133 for

270 weeks or a lump sum benefit of $36,000.

Most permanent partial claims, however, do not involve
total loss or even total loss of the use of a part of the
body. More often than not, a permanent partial claim will

be for the partial loss of the use of a part of the body. In

such cases, weekly benefit amounts are paid for only a
fraction of the same number of weeks. The fraction of the

number of weeks represents the proportion of total use of

i the body part permanently lost as a result of the injury or
sk illness. For example, if a worker with a weekly wage of
%g%a $200 has permanently lost 50 percent of the use of an arm,
g then he or she would receive $133 for 135 weeks or a lump

o) sum benefit of $18,000.
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to the entire body. Benefits resulting from injuries to the
head or to internal organs are calculated on this basis. The
maximum number of weeks of benefits for these injuries is

500. Again, most benefits will be based on a proportion of

the maximum number of weeks.
Permanent partial benefits are not limited to the

schedule of specific body parts found in Minnesota's



workers' compensation law. A provision in the law also
provides for payment of benefits for "all cases of permanent
partial disability not enumerated in this schedule." These
claims are commonly referred to as "non-scheduled" permanent
partials. As with many other "scheduled" permanent partial
injuries, benefits are based on a proportion of a specific
benefit period. Unlike scheduled permanent partials, how-
ever, benefits for non-scheduled injuries are based on the
effect of the impairment on the injured worker's wage
earning abilities. Benefits equal 66 2/3 percent of the
difference between the worker's pre-injury wage and the wage
he or she is able to earn upon returning to work. The
significance of this unique aspect of non-scheduled per-

manent partial benefits is discussed later in this section.

Another significant aspect of permanent partial benefit
policy is the ability to receive compensation for more than
one permanent partial impairment resulting from the same

injury, commonly referred to as the stacking of benefits.

This applies to the total or partial loss of or the
total or partial loss of the use of any body part. For
example, a worker with a 50 percent impairment to the back
and a 30 percent impairment to a leg, and with a weekly wage
of $300, would receive the following benefits: $35,000 for
the back (.6667 x 300 x 350 x .50); and $11,700 for the leg

(.6667 x 308 x 195 x .30) Another provision in the law
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requires that all multiple permanent partial benefits be
increased by 15 percent. Total benefits for the above
example would then be $53,705. The significance of stacking

benefits is more fully discussed later in this section.

Finally, permanent partial disability benefits are paid

independently of and in addition to compensation for total

disabilities. Although concurrent payment may not be
allowed in some instances, the amount of benefits an injured
worker is eligible to receive for impairment is not affected

in any way by benefits received on any other basis.

The process for evaluating impairment and resolving
disputes regarding benefits has been discussed in an earlier

section of this report.

CONCEPTUAL FOUNDATIONS

Analysis of Minnesota's permanent partial benefit
policy requires a conceptual understanding of the objective
in the payment of benefits. Benefit policy may have more
than one objective and, therefore, may be based on several
different concepts. It will be shown later that Minnesota's
policy does, in fact, embrace at least two distinct ob-
jectives and-at leaét as many underlying concepts. In the
next few paragraphs, the possible objectives of permanent

partial benefit policy, and the concepts underlying each,



are discussed. It should be noted that much of this dis-

cussion is based on the work of John F. Burton, Jr., a

leading scholar in the workers' compensation field.l
Permanent Consequences of Work Injuries and Illnesses
Burton has identified three levels of permanent con-

sequences resulting from work-related injuries and ill-

nesses. These are: (l) impairments; (2) functional limita-

tions; and (3) work and non-work disabilities. Impairment

is defined by the American Medical Association as "any
anatomic or functional abnormality or loss after maximal
medical rehabilitation has been achieved."2 Examples of
impairments are amputated limbs and scarring resulting from

burns.

Functional limitations may be of a disaggregated or

aggregated nature. Disaggregated functional limitations are

specific limitations associated with an impairment. For
example, limited motion in the back is a disaggregated func-
tional limitation associated with compressed vertebra, an

impairment. An aggregated functional limitation is a more

general consequence of impairment. For example, the ina-
bility to lift heavy weight is an aggregated functional

limitation resulting from the compressed vertebra.
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Permanent impairment may also result in work or nonwork

disabilities. Nonwork disabilities result when functional

limitations prevent the injured worker from performing tasks

or fulfilling roles not associated with employment.3 Not

being able to ride a bicycle, for example, is a nonwork

disability. A work disability, on the other hand, results

when functional limitations prevent or inhibit the injured

worker from performing work-related tasks, and the limita-

tion results in an actual loss of earnings or a reduction in

the earning capacity of the worker.4

Whether a functional limitation gives rise to a work

disability will depend on several factors including: (1) the

occupation of the worker; (2) the worker's education and

experience; (3) the age of the worker; and (4) general
economic and labor conditions.5 For example, loss of the
ability to run probably would not be a work disability to a
college professor but would be for a professional athlete.
Similarly, loss of the ability to lift heavy objects may
result in a work disability for a worker in an area where
there is a surplus of available manual labor but not in an

area where there is a severe shortage of manual labor.

It should be noted that there is a progression from

impairment, to functional limitation, and then to dis-

In addition, all injuries do not necessarily
That

ability.

involve each, if any, type of permanent consequence.



is, not all impairments result in functional limitations,
and not all functional limitations result in work or nonwork

disabilities.

As was stated at the beginning of this section, the
original purpose of workers' compensation was to replace

lost wages. Through the years, however, a variety of other
objectives have competed with the wage-replacement concept

for the role as the dominant purpose of workers' compensa-

tion. This commingling of objectives is most ap-

parent in the area of permanent partial disability.

The objectives of éermanent partial benefits can be
related to the typology of permanent consequences described
above. That is, benefits can be based on impairment, func-
tional limitation, and/or disability. The purpose of per-
manent partial benefit policy may then be to compensate for
impairment, functional limitation, and/or disability. Each
of these possible objectives is discussed below in terms of
three important evaluative criteria: (1) adequacy, (2)

equity, and (3) efficiency.
Compensation for Impairment
Permanent partial benefit policy based on compensation

for impairment is potentially very efficient. Identifica-

tion of anatomical abnormality can be a relatively straight-



forward task. Examples include documentation of lost
vision, an enervated muscle, or scarred tissue. Standard-
ized procedures and criteria are available to facilitate the
evaluation of impairment. The amount of benefits due is
determined by referring to a schedule associating dollar
amounts with each level of impairment. The ultimate
efficiency of a policy based on impairment would depend on
whether standardized procedures for evaluating impairmen;s
are adopted, on the inclusiveness of the schedule, and on

the degree of adherence to the schedule.

Interest in efficiency is related to the cost of
administering benefit policy. Efficiency, according to
Burton, can be of a panoramic or myopic nature.® Panoramic
efficiency is related to the administrative cost of the
benefit policy given a certain quality of benefits. In
other words, an increase in panoramic efficiency would pro-
vide the same benefits to the same recipients at the same
time but with lower administrative costs. The administra-
tive cost per case 1s reduced and the total cost of admin-
istration is reduced. An example of a move toward increased
panoramic efficiency would be the adoption of standardized
procedures for evaluating impairments thereby reducing the
frequency of litigation. Myopic efficiency is related
solely to total administrative costs. The quality of bene-
fits is not given and may be manipulated to reduce admini-

strative costs. The administrative cost per case may remain

10



the same or may even increase. Total administrative costs
are reduced by reducing the quality of benefits. An example
of a move toward increased myopic efficiency would be to
restrict compensation to actual loss of a body part rather
than to loss of use of the body part. It will be shown that
concerns for equity will restrict the acceptable range of

options for promoting efficiency.

Equity requires that injured workers with the same
impairment receive the same benefits. (This concept is often
referred to as horizontal equity.) Any impairment-based
benefit policy incorporating standardized procedures for
evaluating impairments and limiting benefits to scheduled
disabilities should fare well under this aspect of equity.
Equity, however, also requires proportionality in benefits
relative to differences in degrees of impairment. (This
concept is referred to as vertical equity.) It is in this
area that impairment-based policies may suffer. 1In par-
ticular, the difficulty lies in explaining the differences
in benefits for different impairments. For example, to what
degree should total loss of an arm be distinguished from
total loss of a leg or total loss of vision? Standards and
procedures, such as the American Medical Association's

Guides to the Evaluation of Permanent Impairments, are

available to deal with this problem.”7 These standards and
guides allow all impairments to be expressed as proportional

impairments to the entire body, thus providing a means to

11
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relate all types of impairments to each other. As a result,

different benefits provided for different impairments can be

understood.

Equity becomes a greater problem when compensation is

limited to a few specific circumstances of impairment. For

example, compensation may be limited to impairment of

specified parts of the body or only to instances of total
impairment. Such choices clearly represent a sacrifice of
equity in the interest of reducing administrative costs.

The result is to deny compensation to certain individuals

where impairment exists.

What is adequate compensation for permanent impairment

is not definable accoridng to any absolute standard.

However, if impairment, in itself, is being compensated,

for workers experiencing

then benefits should be the same

the same impairment. Reference cannot be made to the

worker's wage, or any other unique characteristics, to de-

termine what is adequate. Compensation is essentially for

the disruption to the everyday lives of those suffering the
impairment. That compensation for impairment is unrelated
to the financial or economic consequences of injury is very

important in determining what is adequate compensation for

impairment.

As described earlier in this report, the primary

12
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responsibility of a workers' compensation system is to
protect against the substantial interruption of income
experienced by workers as a result of injury or illness.
Impairment benefits have no role in the fulfillment of this
responsibility. However, insofar as the money available for
all of workers' compensation is limited and because benefits
provided to replace lost income take precedence over any
other compensation, then the money available to compensate
for impairment will be limited and constrained by the need
to fulfill the primary responsibility of workers'compensa-
tion through the provision of benefits for medical care,
total and partial disability, and death. In other words,
defining what is adequate impairment benefits requires the
consideration of how much it will cost to first provide

adequate medical, disability, and death benefits.

Compensation for Functional Limitation
Permanent partial benefit policy based on functional
limitation is not significantly different from policy based
on impairment. Consideration is still limited to anatomical

abnormality, but at a more generalized level.

Efficiency becomes somewhat more problematic for
policies based on functional limitations. Standardized
procedures and criteria are available for evaluating dis-

aggregated functional limitations. Evaluating aggregated

13



functional limitations, however, is a much more speculative
and difficult task. For example, limitation in motion in a
leg, a disaggregated functional limitation, can be
objectively determined using established standards.
Limitation in the ability to walk up stairs, an aggregated
functional limitation, is not as open to objective
measurement because factors unrelated to the original injury
may also be involved. Separating the influence of
injdry-related factors from the influence of non-injury
factors is largely a subjective task. Efficiency is likely
to suffer because of the increased opportunity for
controversy and litigation. One area where this problem is
most apparent is when trying to assess aggregated functional
limitations associated with occupational diseases.

Isolating the effect of employment from other contributing
factors is exceedingly difficult. For example, how does one
determine the functional limitation resulting from
asbestosis to a worker who has also smoked heavily for

decades?

The problem described in the preceeding paragraph is
commonly referred to as apportionment. Another context in
which apportionment is an important issue is when more than
one employer is involved. For example, how does one ap-
portion a functional limitation between two employers both
of which contributed to the same occupational disease. The

apportionment problem is dealt with elsewhere in this re-

14
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port. It is sufficient to say here that the problem is
particularly relevant when benefits are based on aggregated
functional limitations, but it is also relevant to

compensation provided for impairment and disability.
Compensation for Work Disability

It was explained earlier that disabilities can be of a
work or non-work nature. It is assumed here that a benefit
policy based on disability will include only work-related
types of disabilities. Non-work disablities, therefore, are

not considered.

Work—related disabilities reduce the earning capacity
of injured workers or the actual earnings of those workers.
By definition, injured workers with work disabilities ex-
perience real or potential wage loss. The distinction be-
tween potential and actual wage loss is very important. Most
permanent partial benefit policies based on work disability
actually compensate for potential rather than actual wage

loss.

Compensation for work disability poses severe
efficiency problems. This is particularly true when actual
wage loss is considered. Compensating for actual wage loss
requires that claims be actively monitored well after the

medical condition of the injured worker has stabilized. The

15



wage of the worker must be compared with what the worker's
wage would have been had no injury occurred. The worker is

then compensated for all or a portion of the difference.

Two efficiency-related factors are important: main-
taining and monitoring open cases for extended periods of

time and determining what the worker's wage would have been

had there been no injury. Monitoring open cases can be a
costly enterprise. 1In this situation, the wages of the
worker must be monitored and compensation payments provided
on a periodic basis. Because wage loss may not occur im-
mediately after returning to work, because wage loss may be
sporadic, and because wade loss may continue indefinitely,
the administrative cost per claim is likely to be relatively
high. 1In addition, determining what wages the worker would
have earned had there been no injury can be a very difficult
task. Pactors unrelated to the injury, such as the worker's
age, education, and occupation, must.be considered. Unless
standardized procedures and criteria are employed, the pro-
cess of estimating wages had there been no injury entails a

high probability that controversy and litigation will occur,.

There are few options that can be taken to énhance
efficiency when compensation is based on actual wage loss.
Those options that are available are limited to improving
myépic efficiency. One option is to limit wage-replacement

benefits to specific classes of injuries. Examples would

16



include paying wage-replacement benefits only in cases in-
volving major amputations or only when lost wages exceed
some arbitrary dollar threshold. Another myopic option
would be to limit wage-replacement benefits to an arbitrary
period of time after the injury occurs. A final option
would be to limit the factors that could be considered in
estimating the worker's wage had there been no injury. For
example, only a very few objectively determined factors

might be considered. Other factors might have no standing in

the matter.

As with benefits based on impairment, efforts to im-
prove the efficiency of a policy based on actual wage loss
will be constrained by equity concerns. All of the myopic
options described above will have the effect of limiting or

denying benefits to workers experiencing actual wage loss.

The issue of adequacy regarding compensation for actual
wage loss is limited to the proportion of lost wages re-
placed by permanent partial benefits. Ideally, one would
expect that all lost wages shoﬁld be replaced. Total re-
placement, however, poses a practical problem in that all
financial incentive for the worker to earn wages as close to
what he or she would earn had there been no injury is ab-
sent. Total replacement of lost wages is also likely to

result in exaggerated estimates of lost wages and, as a

17
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result, inflated total benefits. Adequate benefits, there-

fore, must be somewhat less than total lost wages.

As was stated earlier, permanent partial benefits based
on disability are likely to be related to potential wage
loss rather than actual wage loss. Compensating potential
wage loss allows for the payment of benefits soon after the

medical condition of the worker has stabilized, thereby
avoiding some of the high administrative costs associated
with actual wage replacement policies. An additional
efficiency-related problem is present, however: estimating
the impact of the disability on the wage-earning capacity of
the injured worker. In determining the specific compensa-
tion for any disability, there are two tasks. First, the
future wages of the worker, had there been no injury; must
be estimated. This is no different than with compensation
based on actual wage loss. A second task is to estimate
what will be the worker's actual wages. In other words, the
effect of the disability on the wage earning capacity of the
worker must be determined and the consequences, in terms of
actual wage loss, must be estimated. This task requires
that a variety of factors, in addition to those affecting
the wage of the worker had there been no injury, be con-
sidered. According to Burton, efforts to predict wage loss
are largely unsuccessful and not very amendable to.
improvement.8 Efficiency, therefore, will be an even

greater problem with permanent partial benefit policies

18



based on potential wage loss. Determining appropriate
benefits is more difficult and more likely to produce

controversy and litigation.

The tendency in this situation, as with policies based
on actual wage loss, will be to take measures to enhance

efficiency, that is, to reduce or control administrative
costs. Such measures are generally myopic in nature.
Examples include limiting compensation to specific classes
of disabilities and limiting the factors that can be
considered when determining appropriate benefits. The con-
sequences of such measures are to limit or deny benefits to
certain workers suffering from disabilities and to
over-compensate others. Equity, therefore, is likely to be

a serious problem with policies based on potential wage

loss.

AN ASSESSMENT OF PERMANENT PARTIAL BENEFIT POLICY IN
MINNESOTA

Impairment or Wage—-Replacement?
The task here is to describe Minnesota's permanent

partial benefit policy in terms of impairment, functional

limitation, and wage loss (work disability).

19



Minnesota's permanent partial benefit policy is not
exclusively based on>any of the concepts, although it
contains elements of each. The law states that permanent
partial benefits are "payable for functional loss of use or
impairment of function." Elements of wage-replacement,
however, are scattered throughout the law. Three of these

departures from impairment and functional limitation are

discussed below.

1. Benefits for scheduled injuries are tied directly to

the wage of the injured worker. Specifically, a worker

receives 66 2/3 percent of their preinjury wage for a deter-
mined number of weeks. When compensating for impairment,
the preinjury wage of the worker should have no bearing on

the benefit received by the worker.

2. Compensation for disfigurement and scarring is allowed

only when the injury will affect "the emplovyability, or

advancement opportunity" of the worker. Again, this

element is clearly related to the concept of wage-replace-
ment. The implication is that only those workers ex-
periencing these impairments and limitations, and who are

likely to experience wage loss, should receive compensation

benefits. Again, this is a clear departure from a policy

~based on impairment or functional limitation.

20
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3. Compensation for impairment "not enumerated in this

schedule,"” unscheduled permanent partials, is explicitly

tied to resulting wage loss. Specifically, compensation

equals 66 2/3 percent of the difference between the worker's
actual wage and the wage he or she would have earned had
there been no injury. This, of course, is in clear con-
tradiction with the stated purpose of permanent partial

benefit policy.

Minnesota is not unique among the states in that there
appears to be no single direction or purpose in permanent
partial benefit policy. Even states frequently referred to
as having model systems, such as Wisconsin and Florida, are
far from being conceptually pure in their approach to per-
manent partial benefits. It is very unusual to find a state
where permanent partial policy development was ever framed
as a choice between compensation for impairment, functional
limitation, or wage-replacement. This is because, in the
early development of workers' compensation, there was no
question but that the purpose of all benefits was to

compensate the injured worker for lost wages.

Two additional factors have contributed to the current
problem. First, probably in recognition of the administra-
tive problems associated with compensating for actual wage
loss, early policy was to employ impairment as a proxy for

wage loss. In other words, the intent was to compensate for

21



wage loss although impairment, in conjunction with the
worker's pre-injury wage, was viewed as an indirect measure
of wage loss. Benefits were limited to‘a very few highly
visible and serious impairments, such as total loss of
vision or amputation. The purpose in providing benefits,
however, was to compensate for lost wages, and not for the

impairment per se. There was a presumption that wage loss

would follow such severe impairments.

A second important development was the steady growth in
the types of impairments for which benefits were payable. In
general, less and less severe impairments were included. As
a.result, the presumption that wage loss followed impairment
became more and more tenuous. Eventually, the presumption
was abandoned altogether, and what was once a benefit policy
based on wage loss became an impairment-based policy.
Minnesota is an excellent example of this phenomenon. The
1974 amendment to Minnesota's law asserting that permanent
partial benefits were "payable for functional loss of use or
impairment of function" seems to have completed the policy
transformation from wage-replacement to impairment. As has

been shown, however, artifacts of wage-replacement remain.
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Adequacy, Efficiency, and Equity

in Minnesota

The present questions are whether permanent partial
disability benefits provided in Minnesota are adequate and
equitable, and whether benefits are provided efficiently,

that is with minimal adminstrative costs.

Along an adequacy continuum, benefits may be
inadequate, adequate, or excessive. It is clear that
permanent partial benefits in Minnesota are excessive., This
conclusion is made in consideration of the fact that, in a
system where the replacement of lost income is the primary
responsibility, a very large proportion of all benefit
dollars are associated with permanent partial claims.9
Although aggregate data describing this situation are not
available, there are numerous examples where injured workers
receive more compensation for impairment than they receive
in compensation for lost wages. This is excessive when the

primary responsibility of a workers' compensation system is

to replace lost wages.

Several factors contribute to the excessive nature of
permanent partial benefits. First, benefit levels for
individual impairments are high. If one compares the number
of weeks worth of benefits provided for an impairment with

the likely period of time during which an injured worker
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would actually be disabled due to the injury causing
impairment, it is apparent that impairment benefits will
often times exceed disability benefits. For example, 40
weeks worth of impairment benefits are provided for the loss
of a thumb; almost 4 months for the loss of a lesser toe;
over 4 years for the loss of a ﬁand; over 3 years for the
loss of an eye; and over one and a half years for the loss
of hearing in one ear. It is beyond reason to believe that
these injuries by themselves could, but in exceptional
cases, result in total disabilities for these periods of
time. And yet, permanent partial benefits are paid on this
basis. It is no wonder that impairment benefits often

exceed total disability benefits for individual workers.

A second féctor contributing to excessive permanent
partial benefits is the stacking of awards for multiple
impairments. An example will help illustrate the problem.
In 1974, a workér was rendered quadraplegic due to a severe
spinal injury suffered in an automobile accident. In
addition to the compensation for wage loss that he will
receive for the remainder of his life, the injured worker
was awarded permanent partial benefits for impairment to his
spine, each arm, and each leg. Total impairment benefits
for this worker, at the current maximum rate, would exceed

$450,000.10
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Benefit stacking represents an even more extreme form
of the problem described earlier. Insofar as the period of
disability experienced by a worker with two or more
impairments arising out of the same injury is not additive,
then stacking benefits will provide even more, and more
extreme, examples where impairment benefi;s exceed
disability benefits. For example, a worker experiencing the
loss of a thumb and the loss of an eye from the same injury
is not likely to be disabled for 225 weeks (65 weeks for the
thumb plus 160 weeks for the eye). The stacking of
permanent partial benefits, therefore, contributes
significantly to the problem of excessive benefits. When
benefits are stacked, it is even more likely that impairment

benefits will exceed compensation for disability.

A third factor contributing to excessive permanent
partial benefits is the provision in the law requiring that
benefits be increased by 15 percent whenever there are
multiple impairments. Not only are benefits stacked; they
are also increased by 15 percent. This of course, adds to
the likelihood tha;, for individual workers, permanent
partial impairment benefits will exceed any benefits
received for disability. This provision is also interesting
in that it, and stacking in general, is in direct conflict
with the recommendations regarding the evaluation of
multiple impairments published by the American Medical

Association.1ll According to the AMA, two individual
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impairments, when considered together, represent less than
the sum of what each individual impairment would represent.
For example, a 60 percent impairment to the whole body
caused by the loss of an arm and a 10 percent impairment to
the whole body caused by the partial loss of hearing would
not together beva 70 percent impairment and certainly not an
81 percent impairment as the current law provides.

According to the AMA, these multiple impairments would

represent a 64 percent impairment to the whole body.

Permanent partial benefits are also highly inequitable.
They are inequitable when considered alone, and they cause
great inequities throughout the entire workers'

compensation system.

There is neither vertical nor horizontal equity in
current permanent partial benefits. Two workers with the
same impairment have no assurance that they will receive the
same benefit. This is true for several reasons. First, the
pre-injury wage of the worker has a final role in
determining the benefits received. Two workers with the
same impairment rating do not receive the same benefits
unless they also had the same pre-injury wage.. Is this to
mean that the pain and inconvenience experienced by a high
wage earner is worth more than the pain and inconvenience
experienced by a low wage earner? Current law makes this

outlandish suggestion official public policy. Impairment
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benefits represent financial compenstion for the
non-financial aspects of permanent impairment. The
pre-injury wage of the worker has no relationship with the
non-financial aspects of an impairment and should not have

any role in the determination of benefits.

A second reason why permanent partial benefits are
inequitable is because injured workers cannot be certain
that their physical condition will be accurately assessed.
Physicians evaluating the same worker often times produce
widely differing impairment ratings. There is no assurance
that two workers with the same impairment will receive the
same rating. Physicians are not encouraged or required to
use the same methods or techniques in evaluating impairment.
In addition, once an assessment is made, it may be amended
or compromised as the claim becomes the subject of
controversy and litigation. There should be little surprise

that such a system produces inequitable results.

Permanent partial benefits also create serious
inequities throughout the entire workers' compensation
system. Again, this is due primarily to high benefit levels
and the stacking of benefits. For example, two workers may
both receive injuries that will eventually result in death.
If one worker dies instantly, surviving dependents will
receive the ususal death benefits. If the other worker

lives for a short period of time, that worker may be awarded
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permanent partial benefits along with the death benefits
provided to dependents after death occurs. The permanent
partial beneﬁits, in such a situation, may easily exceed any
death benefits provided. The fact that a worker did not

die instantly does not justify such compensation.

The hypothetical situation just described has, in fact,
occurred and can be expected to arise in the future. 1In
1975, permanent partial benefits were awarded to ﬁhe parents
of an employee in another state who lived between 17 and 24
minutes after the fatal accident occurred._l2 There is no
logical reason to presume that such an outcome in Minnesota
should not be expected. When carried to its logical end,
there is no reason not to expect the provision of permanent
partial benefits, along with death benefits, to become a

routine practice in all cases of death.

Permanent partial benefits may also result in
inequitable results when viewed in conjunction with total
disability benefits. Greater permanent partial benfits may
be provided to persons who are not presumed to be totally
disabled than are provided to persons presumed to be totally
disabled. For example, a worker experiencing total loss of
vision is presumed, under the workers' compenSation law, to
be permanently and totally disabled. 1In other words, that
person is not expected to be productively employed for the

rest of his or her life, Total disability benefits and 350
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weeks worth of permanent partial benefits would be paid to
the worker. Another person may suffer the loss of an eye
and a leg as well as 50 percent of the use of the back. It
is not presumed that this person is totally disabled.
However, he or she would receive 650 weeks worth of
permanent partial benefits. At the current maximum benefit
rate, the first worker, presumed to be permanently totally
disabled, would receive $93,450 ($267 x 350) in permanent
partial benefits. The second worker presumed to be
temporarily disabled, would receive $199,583 ($267 x 650 x

1.15) in permanent partial benefits.

Finally, it is clearly evident that the process for
providing permanent parital benefits is highly inefficient.
The specific nature of this process has been described
elsewhere in this report and will not be elaborated on here.
The single most inefficient aspect of the process is the
determination of impairment. However, the fundamental
reason why the process is SO_inefficient is because the size
of the awards at issue are so large. One of the objectives
of a workers' compensatién system is certainty. Certainty
requires that routinized standards and procedures be
present to determine and deliver benefits. A drawback of
having routinized procedures, however, is that there will
always be some amount of error. In other words, some
workers may receive more benefits than they really should

and some workers will receive less benefits than they really
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should. Nevertheless, it is presumed that the value of

having routinized procedures, that is, certainty in

benefits, exceeds the cost of error.

With an individual
claim this means that it is better for all parties involved

if routine procedures are followed rather than take the risk

of challenging the benefits provided.

The situation now with permanent partial benefits is

often one where the risk is preferrable to certainty. In

other words, it is more rational in many cases, to abandon

routine procedures and try to force the system to err in

your favor. The larger the possible gain, and the greater

the potential for error, the more likely, and rational, it

is that routine procedures will be abandoned. Certainty

becomes relatively less important.

The potential cost or gain resulting from error can be

termendous with current benefit levels. For a person at

the maximum benefit level, the difference between a 20

percent and a 40 pércent impairment to the back is $18,690

in benefits. This problem is exacerbating when one

considers that, for some workers, the total disability

benefits approach the worker's pre-injury disposable income.
Also, one would reasonably expect that a return to normal

employment would reduce the potential claim to permanent

disability. Therefore, every incentive exists to encourage

extended total disability. This is not to suggest
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dishonesty or malingering. Rather, it is to suggest that in
a system where such things as the time when one may safely
return to work and the discomfort one may wish to endure in
so doing are extremely subjective in nature, the system
yirtually guaranteeé that the rational individual will act

S0 as to maximize the cost to the system, to the economy,

and to society as a whole.

A final point should be made regarding the direction of
error in the current system. Probably with few exceptions,
any error in determining permanent partial benefits has
resulted in larger, rather than smaller, benefits. A quick
review of past decisions shows that any doubt regarding
impairment has usually been resolved in favor of the

workers.

That the error is unidirectional has important
implications. Those who benefit most from the current
situation have an important and ratiﬁnal interest in
preserving, not only high benefit levels, but also the
opportunity to force error from the system. High benefit
levels are important even if there is no system error. But
high benefits also provide the reason for attempting to
force error because the potential gain is so great. What
this means is that high benefit levels are a very important
reason why the system is so inefficient. If benefit levels

were reduced, a likely consequence would be a reduction in
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the controversy and litigation associated with permanent

partial claims.
POLICY RECOMMENDATIONS

The fundamental problem facing Minnesota policy makers
is establishing a basis for compensation that effectively
resolves the dilemma of providing adequate and equitable
benefits in a reasonably efficient manner and at an

acceptable total cost to employeré and the public.

It has been concluded that permanent partial benefits
are excessive, inequitable, and inefficiently delivered.
Permanent partial benefits are excessive in that, for many
workers; benefits provided for impairment exceed benefits
provided for disability. Because of high benefit levels and
the stacking of benefits, very large awards are provided
that bear no relationship whatsoever to the economic loss
experienced by the injured worker. For these workers, the
primary purpose of the workers' compensation system is not
to compensate for their wage loss, but instead, it is to
provide a large financial windfall. This situation should
be corrected by reducing overall benefit levels and by not
allowing the stacking impairment of benefits. These actions
are necessary 1if protection against the substantial
interruption of income is to remain the primary

responsibility of workers' compensation.
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Permanent partial benefits are inequitable in that low
wage earners are unfairly compensated, relative to high wage
earners. Impairment ratings are subjective, problematic and
inconsistent, and workers with greater disability may
receive less in total benefits than workers with less
disability} Only the development and adoption of standard
procedures and methods for evaluating impairment, and close
adherence to those procedures, can add certainty and
consistency to the evaluation of impairment. Reducing
benefit levels and requiring multiple injury impairments to
be rationally combined rather than added and then increased

by 15% will also reduce the inequity caused by permanent

partial benefits.

The inefficiency of the workers' compensation system is
closely tied to large permanent partial awards. By reducing
permanent partial benefit levels, the desirability of
litigation will decrease and the efficiency of the system
will thus improve. The adoption of, and close adherence to,
standard procedures for evaluating impairment will also

enhance the efficiency of the system.

The most important recommendation presented here is
that compensation for impairment be substantially reduced.
Although it may be desirable to retain some compensation for

impairment, it should be recognized that such benefits are
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secondary in relation to benefits provided to replace lost
income. The size of impairment benefits provided to

injured workers should reflect this fact,

Reducing impairment benefits, however, should not
detract from the importance of compensating injured workers
for income lost as a result of permanent partial impairment.
This, in fact, is part of the primary responsibility of any
workers' compensation system. Such compensation, however,
should be provided as wage loss occurs--not on the basis of
any prior prediction. Experience has shown that accurately
predicting the future wage loss resulting from partial
disability is virtually impossible.l3 The primary
difficulty is in understanding how permanent impairment
interacts with other factors, such as the age, occupation,
and skills of the injured worker, to produce wage loss. The
inequities resulting from an ex ante system probably
exceed whatever advantages there might be in such a system.
To prevent great inequities from occurring, and to insure
that every injured worker experiencing actual wage loss
receives adequate compensation, partial disability benefits

should only be provided as partial wage loss occurs.

Specific recommendations regarding partial disability
benefits are presented in a separate section of this report.
The only recommendations presented here are that partial

disability benefits be viewed as primary to, and independent
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of, any compensation for impairment, and that partial
disability benefits be provided only as wage loss actually

occurs.

i d
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CONCLUSIONS

As has been explained earlier, workers' compensation
originated through a basic compromise whereby workers were
guaranted protection against economic loss and employers
were freed from the perilous and expensive tort liability
system, The desirability of this compromise continues to be
the primary reason for maintaining a workers' compensation
system. Serious doubts have been raised in this chapter
regarding the responsiveness of Minnesota's workers com-
pensation system to this basic compromise. On one hand,
benefits are sometimes inadequate, usually inequitable, and
often times uncertain. On the other hand, employers must
often pay benefits far in excess of the economic loss
resulting from an injury or illness, and the litigation
associated with workers' compensation claims can easily
match or surpass tort liability in its complexity and
uncertainty of outcome. To a large extent, therefore, the
basic compromise which lends legitimacy to workers' com-
pensation does not exist in that neither workers nor
employers are realizing the professed advantages of a
workers' compensation system. This is not true for all, or
even most, claims. It is prevalent enough, however, to make

workers' compensation a major public policy issue.

In this chapter, individual benefit types were examined in
light of several important criteria. It was demonstrated
that benefits provided to injured workers may be uncertain,
inadequate, excessive, inequitable, and/or inefficiently
delivered. Although the earlier analysis was presented at
the level of the individual benefit type, the evaluative
criteria used may also be helpful when thinking in terms of
the composite benefit structure. This perspective is taken
in the following discussion.




Adequacy

If one assumes that an across-the-board wage-replacement
rate is desirable, then about 15% of workers and survivors
receive inadequate benefits. These, however, are high wage
earners and their survivors who receive maximum benefits,
albeit at a lower replacement rate. More workers receive
benefits that are somewhere between adequate and excessive.
Whether a particular worker falls in the adequate area or
at the excessive end of the scale appears, to a great
extent, to be a matter of chance. For example, if death
does not happen to be instantaneous, then a survivor may
become a relatively wealthy person. If a worker's permanent
impairment does not impact on future earning capacity, then

that person may receive a substantial windfall even though fommcn
there is very little wage loss a inj Fone e
y g s a result of the injury or =T

illness. Once again, benefits for most workers are neither R
inadequate nor alarmingly excessive. The probability is (i |
much greater, however, that a person will receive relatively o
excessive rather than inadequate benefits. This often *ﬁEE
creates fundamental disincentives to return to work in a S
timely manner. ol go |
Equity E

]

|

Workers' compensation benefits are often inequitable in that
earnings loss is of limited importance in determining what
benefits any particular injured worker or survivor will
receive. As a result, workers with the same earnings loss
often do not recejve the same bendfits, and benefits provided
to workers with different wage loss vary by inordinate
degrees. The most important factor contributing to the
probiem of inequitable benefits is the lack of proper
balance between primary and secondary benefits.

Efficiency




ffhe Minnesota workers' compensation system is reasonably
efficient with respect to primary benefits, The process for
providing secondary benefits, however, is inefficient

due, in part, to the strong incentives enéouraging workers
and employers to become engaged in controversy and
litigation.

General Conclusions

Adequacy, equity, and efficiency are important concepts for
evaluating any public enterprise. With respect to workers
compensation, these criteria are particularly useful as
indicators of the continued validity of the basic compromise
of workers' compensation. In other words, a system that
provides excessive and 1nequitab1é benefits in an inef-
ficient manner is, by definition, falling short of sat-
isfying the basic terms of the compromise. First, benefits
are excessive when the value of secondary benefits exceeds
the value of primary benefits. Originally, employers were
to be free of liability for losses unrelated to medical care
or wage loss. The relative importance of secondary benefits
clearly reflects a sizable responsibility for non-economic
loss. Second, workers are unfairly treated when benefits
are inequitable. And third, substituting the inefficiancy
of workers' compensation for the inefficiency of tort
liability is hardly an improvement. In short, the basic
compromise of workers' compensation is, to a great extent,
an invalid justification for maintaining the status quo.

Recommendation

It is recommended that an entirely new benefit structure be
enacted to replace the current benefit structure provided in
Chapter 176 of the Minnesota Statutes. The new benefit
structure should be responsive to the problems identified




within the preceding sections of this chapter.
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