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TO THE SENATE OF THE STATE OF MINNESOTA:

The Advisory Task Force on Minnesota Corporation Law was
formed in May, 1979, as a cooperative effort of the Minnesota
Senate, the Secretary of State of Minnesota, and the
Corporation, Banking, and Business Law Section of the Minnesota
State Bar Assoclation.. Pursuant to written agreements with the
Rules and Administration Committee of the Minnesota Senate, the
Task Force committed to carry on a systematic analysis of
Minnesota's business corporation laws (principally sections
301.01 to 301.67 of the Minnesota Statutes and related statutory
provisions) and to develop and submit to the Minnesota Senate by
December 31, 1980, a proposal for revising and modernizing
Minnesota's business corporation laws to meet the legitimate and
contemporary business needs of local businesses, large and
small, whose corporate affairs are governed by those laws.

The Task Force is pleased to submit this Report and the
accompanying proposed bill to enact a new Minnesota Business
Corporation Act in fulfillment of its undertaking. We urge that
the Minnesota Legislature enact the proposed new Minnesota
Business Corporation Act during the 1981 Session.

The substance of this Report follows these prefatory
comments. First, we describe the problems posed by our present
business corporation laws, point out contemporary approaches to
corporate law revision undertaken elsewhere, detail the approach
adopted and followed by the Task Force as it developed the
proposed new Minnesota Business Corporation Act, and highlight
the most significant provisions of the proposed new act.
Second, our Reporter's section-by-section analysis of the
proposed new act follows that discussion and details for each
section the derivation of the section, the present Minnesota
statutory counterpart, any change from present law, and an
explanation of the section. Finally, we set forth the text of
the proposed act.

The members of the Task Force and its Committees are
lawyers. They devoted countless hours to this project in the
process of reading voluminous research materials and researching
numerous substantive and policy questions on their own,
attending many meetings, debating, deliberating, and, finally,
developing the proposed new Minnesota Business Corporation Act.
The Task Force and its Committees met a total of 60 times for a
total of 205 hours.

Thirteen persons served on the Task Force: Robert W. Boyd,
Richard J. FitzGerald, Avron L. Gordon (Chairman, Ligquidations
and Dissolutions Committee), Williams J. Hay, John S. Hibbs
(Chairman), Paul A. Magnuson, Robert A. Minish, Lawrence
Perlman, Robert J. Sefkow, Ralph Strangis (Chairman, Fundmental
Changes Committee), Burt E. Swanson, Tom Togas, and Robert B.
Whitlock (Chairman, Shareholder Rights Committee). Twenty-six
additional persons served on active Committees of the Task
Force: William F. Archerd, Thomas M. Brown, Earl F. Colborn,
Jr. (Chairman, Close Corporations Committee), Patrick J.
Delaney, Charlton Dietz, William T. Dolan, Thomas D. Feinberg,
George P. Flannery, Gerald T. Flom, James T. Hale, Robert J.
Johnson, D. William Kaufman, Glenn R. Kessel, Logan Langworth,
Richard G. Lareau (Chairman, Directors and Officers Committee),
James B. Lund, Gerald E. Magnuson, Professor Joseph E. Olson,
Michael Prichard, Jerry F. Rotman, Henry J. Savelkoul, Paul J.
Scheerer, Neil I. Sell, Archibald C. Spencer, Paul M. Torgerson,
and Sherman Winthrop. The differing perspectives of the members
of the Task Force and the Committees produced particularly
lively debate and finely-honed provisions in the proposed new
act, reflecting a negotiated and reasonable adjustment of those
differences.



We gratefully acknowledge the work of our Reporter, Bert
Black, whose exceptional scholarship, administrative talents,
and substantial contributions to the development of the proposed
new business corporation act cannot be overstated. He
coordinated all activities of the Task Force and each of its
Committees, somehow kept the project on schedule, helped the
Task Force develop and then adhere to its approach, assured that
members of the Task Force and the Committees analyzed both sides
of all policy issues ‘and were aware of the differing policies
reflected in the laws of other states, produced detailed
research on a multitude of issues on short notice, drafted
countless versions of proposed sections cof the act and much of
the final proposed act itself, and prepared the
section-by-section analysis of the proposed act included in this
Report.

We are also indebted to six Liaison Representatives to the
Task Force from the legislative and executive branches of
government of the State of Minnesota: Peter S. Wattson,
Minnesota Senate Counsel, whose considerable expertise, complete
ocbjectivity, superior drafting skills, and long hours devoted to
this project were invaluable to the Task Force; Sue Halverson,
Special Assistant Attorney General in the Consumer Protection
Division of the Office of the Minnesota Attorney General; Mark
Winkler, Deputy Secretary of State at the time the Task Force
was formed; Randy Sayers, Director of the Corporations Division
of the Office of the Secretary of State of Minnesota; Tracy
Godfrey, representing the Minnesota Department of Economic
Development; and Daniel W. Hardy, Assistant to the Commissioner
of the Securities Division of the Minnesota Department of
Commerce. Our Lialson Representatives participated actively in
meetings of the Task Force, helped us focus on problems, policy
considerations, and solutions from the perspective of agencies
of government and the public generally, suggested wvarious
provisions that appear in the proposed act, and otherwise
contributed importantly to the development of the proposed new
business corporation act.

The early work of the Task Force was aided significantly by
Amy A. Anderson, Paul C. Dorn, Philip Finkelstein, and Karmen
Nelson, who served as our research assistants while students at
the University of Minnesota Law School. Numerous other students
at the University of Minnesota Law School and the Hamline
University School of Law also rendered valuable legal research
assistance to the Task Force and its Committees.

We benefited considerably from the thoughtful comments and
suggestions submitted to us by many lawyers, law professors, and
organizations in response to our exposure draft of the proposed
new business corporation act. Of particular assistance to the
Task Force as it developed the final version of the proposal
were the extensive critiques of the exposure draft submitted by
Professor Richard M. Buxbaum of the School of Law at the
University of California, Berkeley; Professor Andrew W. Haines
of William Mitchell College of Law; Professor Harry J.
Haynsworth of the University of South Carolina School of Law;
Raymond B. Ondov of Austin, Minnesota; Paul Marinac of the
Office of the Minnesota Revisor of Statutes; Bernard Rosenberg
of Minneapolis; Professor W. Edward Sell of the University of
Pittsburgh School of Law; Professor Stanley Siegel of the School
of Law at the University of California, Los Angeles; Archibald
C. Spencer of Minneapolis; Michael J. Welsh of St. Paul; the
Corporate Counsel Association of Minnesota; and members of the
Committee on Corporate Laws of the Corporation, Banking, and
Business Law Section of the American Bar Association.

Finally, we acknowlege our debt to the University of
Minnesota Law School and the Office of Senate Counsel of the
State of Minnesota for invaluable technical and support services
furnished to the Task Force throughout this project.




Background

The Minnesota Supreme Court, in National New Haven Bank v.
Northwestern Guaranty Loan Co., 61 Minn. 375, 386, 63 N.W. 1079,
1082 (1895), made the following observation about Minnesota's
business corporation laws of the 1890's:

Every case adds new proof to what has been so often

remarked--that the statutes of this state regulating
corporations are crude, inconsistent and in conflict
with each other, and it is often difficult to spell

out of them the real intent of the legislature.

This observation would be essentially accurate if made today.

The Advisory Task Force on Minnesota Corporation Law was
formed because of mounting concern that the corporation laws
governing Minnesota business corporations are technically and
substantively deficient, out of date, and a source of confusion
and frustration in the modern business world for shareholders,
directors, officers, creditors, governmental agencies, lawyers,
and the courts.

Minnesota has the second oldest business corporation laws
in the nation. Our present "business corporation act" is found
in sections 301.01 to 301.67 of the Minnesota Statutes and was
enacted in 1933, partially on the basis of chapter 300 and
partially on the basis of the old "Uniform Business Corporation
Act" which was relatively contemporary in 1933. It applies to
all Minnesota business corporations formed after its enactment
other than banks, savings banks, building and loan associations,
trust companies and insurance companies, and to pre-1933 general
business corporations that did not timely exercise their right
to reject it. Our business corporation act has been amended
from time to time and in piecemeal fashion since 1933, but it is
still basically 1933 legislation in terms of language, style,
and underlying philosophy.

The corporation laws governing most Minnesota business
corporations are not confined to the business corporation act
contained in sections 301.01 to 301.67, although this lack of
exclusivity is somewhat obscured by deficient
cross-referencing. Business corporations formed or coming under
those sections are also governed by substantive provisions of
corporation law contained in chapter 300 (e.g., sections 300.03,
300.04, 300.081, 300.10, 300.11, 2300.25, 300.36, 300.49, 300.59,
300.61, 300.63, 300.66, and 300.67) and in chapter 316 (e.qg.,
sections 316.02, 316.03, 316.04, 316.05, 316.06, and 316.10).

Chapter 300 is Minnesota's former general business
corporation law. Allowing for sporadic and piecemeal
legislative interruptions, portions of chapter 300 find their
historical statutory basis in the Minnesota Laws of 1858 (the
year Minnesota was granted statehood) and, as to some
provisions, in our Territorial Laws of 1851. Today, chapter 300
is the principal body of business corporation law applicable to
banks, savings banks, building and loan associations, trust
companies, insurance companies, and public service corporations,
as well as a few general business corporations formed before
1933.

Chapter 316 contains rules governing certain actions
against corporations. The legislative antecedents of most of
the provisions of chapter 316 also date back to the 1850's.

The Corporations Division of the Office of the Secretary of
State informed the Task Force that 6,000 to 7,000 new Minnesota
business corporations are incorporated annually. A sampling of
new incorporations undertaken by the Corporation Division and
the Reporter of the Task Force indicates that in excess of 90
percent of the Minnesota business corporations formed each year
are closely-held and that a substantial number of them are



formed without legal assistance.

Needlessly structured formality pervades our business
corporation laws. Few opportunities exist for closely-held
corporations or publicly-owned corporations to use the more
informal and flexible procedures that are available to business
corporations in most other states. Our business corporation
laws not only fail to reflect these developments elsewhere, but
effectively mandate outdated practices and prohibit shareholders
and corporate managers from adopting contemporary practices; in
other respects, our laws simply fail to provide necessary
authorization for the adoption of other contemporary practices.

A specific recitation of each deficiency in our business
corporation laws would serve no particularly useful purpose here.
However, a general description of some of the more serious
deficiencies is illustrative. Our Minnesota business
corporation laws:

(1) Impede the ability of shareholders to obtain wvarious
information, both economic and noneconomic, relevant to their
investment in a corporation;

(2) Fail to reflect the marked changes in recent years in
methods of accounting for business transactions and remain
wedded, in varying degrees, to such outmoded concepts as "par
value", "stated capital”, "earned surplus", "paid-in surplus",
and "net earnings", which were originally devised to protect the
rights of shareholders and creditors, but which no longer serve
that purpose; o

(3) Do not adequately take into account the needs and
practices of closely~held corporations, which, as indicated,
comprise more than 90 percent of all Minnesota business
corporations;

(4) Require, for no compellingly useful purpose, that new
business corporations publish a notice of incorporation and
record amendments of articles of incorporation, among other
documents, with county recorders, producing essentially needless
paper work and expense;

(5) Force reference to provisions of chapter 300 for the
authority of a corporation governed by sections 301.01 to 301.67
to make charitable contributions or to furnish, wholly or
partially at its own expense, pensions and medical,
hospitalization, accident, and disability insurance;

(6) Fail to recognize the contemporary fact that, in many
instances, directors, particularly those who are not officers or
employees of a corporation, must rely on information or advice
furnished to them by officers, employees, or experts in reaching
decisions;

(7) Do not expressly recognize the contemporary practice in
other states permitting corporate directors substantial
flexibility in the decision-making process, including delegating
authority (but not responsibility) to committees of the board in
addition to an executive committee;

(8) Compel shareholders and our courts to refer to obscure,
outdated, and unnecessarily narrow provisions of chapters 300
and 316 for authority to seek, and to grant, equitable relief
under various circumstances;

(9) Contain cumbersome rules with respect to fundamental
corporate actions, including corporate mergers, exchanges of
shares, and dissoclutions;

(10) Provide for involuntary dissolution, apparently as an
intended means of providing a remedy for certain abuses not
otherwise curable, but condition entitlement to that remedy on
such stringent and unrealistic standards that involuntary




dissolution is almost never available as a remedy for those
abuses;

(11) Frustrate current notions of participatory corporate
democracy by permitting holders of voting shares to block
proposed corporate actions favored by a substantial majority of
shareholders simply by absenting themselves from the
decision-making process; and

(12) Essentially ignore the evolution of rules relating to
disclosure and accountability provided for in federal and state
securities laws.

These deficiencies are curable, and most states long ago
set about to update their business corporation laws, often after
long study and debate, on the basis of then-prevailing needs and
practices, and largely without regard to outmoded provisions
already on the books. This pace accelerated after the first
version of the Model Business Corporation Act was published in
1946. The Committee on Corporate Laws of the Corporation,
Banking, and Business Law Section ¢of the American Bar
Association has since then regularly reviewed and periodically
updated the Model Act, most recently in 1980.

The current trend in business corporation laws 1is
illustrated by the Model Act, by the Delaware business
corporation laws and by new business corporation laws adopted in
the 1970's in Arizona, California, Florida, Michigan, and New
Jersey, among other states. Portions of the Model Business
Corporation Act have been adopted in almogst all states,
including in a few, quite limited respects, Minnesota. It is
significant that the Model Act was long ago used as the basis
for revised business corporation statutes in our neighboring
states of Wisconsn (1951), North Dakota (1957), Iowa (1959), and
South Dakota (1965).

The current trend reflected in modern business corporation
laws is toward flexible and enabling legislation and away from
predominantly restrictive and regulatory legislation. It
reflects recognition of the fact that since the modern business
corporation may be national or even international in scope, the
state of its incorporation may be largely incidental and be
selected primarily on the basis of which state's business
corporation law offers the greatest degree of flexibility and
the most clear-cut recognition of contemporary business needs
and practices.

The current trend offers the flexibility needed by business
corporations today and takes account of evolving federal and
state securities laws. In addition, most modern business
corporation laws reflect recent changes in methods of accounting
for business transactions, and they generally simplify, clarify,
and modernize the body of law governing business corporations.
In short, the current trend is to provide for a general
statutory format for the contemporary conduct of corporate
business, with sufficient flexibility to enable the parties to
alter the format as necessary to meet their legitimate needs.

Approach

The Task Force began its work in June, 1979. It initially
sorted out in broad, structural terms the issues confronting
it. The first questions related to the basic scope of statutory
focus. The Task Force determined that chapters 300 and 316 of
the Minnesota Statutes were completely out of date, a
circumstance that ordinarily would warrant repeal or, at the
least, extensive revision. However, the Task Force determined
that it would be inappropriate to repeal or completely revise
chapter 300 or chapter 316, or even the portions of those
statutory provisions that also apply to corporations formed or



coming under sections 301.01 to 301.67, because serious
disruptions could occur in long-standing, legitimate practices
of corporations that are not permitted to incorporate under or
that rejected the opportunity to come under sections 301.01 to
301.67. Similarly, the Task Force considered, but subsequently
rejected, undertaking parallel amendments in the Minnesota
securities laws.

Accordingly, the Task Force concluded that it should focus
primarily on sections 301.01 to 301.67 and only secondarily on
the sections of chapters 300 and 316 applicable to most
Minnesota business corporations. After reviewing the business
corporation laws embodied 1n those provisions, the Task Force
further concluded that although some of the policy
considerations reflected in sections 301.01 to 301.67 and in
those sections of chapters 300 and 316 continue to have
validity, the corporation laws governing most Minnesota business
corporations are generally beyond further piecemeal revision and
should be replaced by a clearly written, self-contained, and
contemporary new business corporation act.

Finally, the Task Force concluded that after a suitable
transition period, all Minnesota business corporations
previously formed or coming under sections 301.01 to 301.67
should become subject to the new business corporation act,
sections 301.01 to 301.67 should be repealed (the right of
repeal is reserved in section 301.59), and all pre-1933 business
corporations that rejected sections 301.01 to 301.67 should have
an opportunity to elect to come under the new act.

The Task Force than focused on broad policy questions with
respect to what functions a sound business corporation law
should and should not serve. It was realized at the outset that
a sound business corporation law must clearly reflect the
still-valid historical notion that corporation law, as such, is
fundamentally a collection of rules for internal governance of
the rights, powers, duties, liabilities, and responsibilities of
shareholders, directors, and officers. Ideally, these rules
should balance the interests of each group with care and with an
appreciation of the legitimate needs and reasonable expectations
of each group in the contemporary business world.

A law that permitted the establishment and continuance of
autocratic, unaccountable management would be wholly untenable.
On the other hand, a law that placed management in a
straitjacket and subjected corporate directors and officers to
attack for every act or failure to act would be equally
untenable, would seriously disrupt operations of all
corporations, large or small, and would certainly result in an
early flight of many Minnesota corporations to other states and
encourage future organizers of corporations to form their
corporations elsewhere. Moreover, although a sound business
corporation law should recognize the legitimate interests of
creditors, it should balance those interests against the equally
strong need for certainty in certain corporate transactions.

The fundamental functions of a sound business corporation
law are:

(1) To provide a modern, flexible, and certain framework
for governing private rights, which can readily be adapted to
the legitimate needs of all corporations, whether publicly-owned
or closely-held;

(2) To provide, as rules, all of the provisions that would
normally be expected to result from associative bargaining if
all parties were represented by counsel, coupled with the
expressed flexibility to vary those rules whenever necessary to
reflect the actual associative bargain;

(3) To be so comprehensive, straightforward, and clear that
transaction costs can be substantially reduced for anyone
wishing to form or to be involved in Minnesota corporations;




(4) To eliminate any straitjacket on the development or
implementation of programs and policies of honest management;

(S) To permit corporate directors substantial flexibility
in the decision-making process, without permitting abdication of
their functions and responsibilities;

(6) To reflect the fact that although shareholders bear the
risk of changes in the value of their shares (through changes in
corporate net worth) and contract with others to manage the
assets of the corporation, the interests of shareholders and
managers of publicly-owned corporations are not inherently
inconsistent, but are usually made consistent by basic market
incentives;

(7) To increase the accountability of management and the
.flow of information to shareholders by providing expanded
protection for the rights of shareholders, particularly those
holding minority interests;

(8) To recognize the legitimate interests of creditors,
while at the same time providing certainty to shareholders,
directors, and officers with respect to those interests in
certain corporate transactions;

(9) To offer those drafting corporate documents an
increased opportunity for creative corporate planning by
permitting them to provide precisely the corporate structure
that most nearly fulfills the needs of the client; and

(10) To permit recourse to the courts to remedy any
possible abuses resulting from substantially increased
managerial flexibility. :

In essence, then, a sound business corporation law should
embody substantial flexibility and informality in matters of
procedure, together with substantial disclosure of and
accountability for the corporate actions resulting from those
procedures.

After formulating its perception in broad ocutline of the
functions to be served by a sound business corporation law, the
Task Force focused on the means of implementing each of those
functions. Our Reporter developed a comprehensive list of
hundreds of specific policy questions, formulated on the basis
of provisions in the Model Business Corporation Act and in the
corporation laws of Delaware, California, Maryland, and
Virginia. Whatever the answer to a policy question, a
legislative response was contained in one of those sources or in
current Minnesota law.

The Task Force organized Committees, including members of
the Task Force and many other experienced lawyers, to study
special topics and to develop recommendations for consideration
by the Task Force. Separate Committees were organized to study
issues pertaining to closely-held corporations; directors and
officers; dissolutions; shareholder rights; and corporate
mergers, exchanges, and sales of assets. The Task Force itself
studied all other relevant topics.

With the aid of sets of policy questions for each topic,
members of the Task Force and its Committees were able to focus
on, debate, and tentatively decide policy questions related to a
particular topic, and then turn to the matching legislative
response to each tentative policy decision. After research and
further debate, either a peolicy decision or the matching
legislative response was revised in order to reach the desired
result. Then, as proposed provisions covering all of the
separate topics were combined in the form of a draft statute,
substantial additional changes were made to close gaps and to
eliminate duplication and internal inconsistencies in language
and, in some cases, policy. On Augqust 5, 1980, the Task Force
completed an exposure draft of a proposed new business



corporation act and distributed more than 400 copies of the

draft to lawyers, law professors, and organizations in Minnesota

and throughout the nation. Numerous helpful comments and

suggestions were received. On October 1, 1980, the Task Force

resumed its meetings and, on its own and on the basis of

comments and suggestions submitted to it, developed the final

draft of the proposed new Minnesota Business Corporation Act.

The proposed new act was unanimously approved at a meeting of

the Task Force on December 17, 1980. -

Highlights of the Proposal

As is indicated in considerable detail in our Reporter's
section-by-section analysis of the proposed act, portions of the
proposed new Minnesota Business Corporation Act were derived
from provisions in sections 301.01 to 301.67 and chapters 300
and 316 of the Minnesota Statutes. Most of those provisions
were rewritten in whole or in part for clarity and consistency
with other provisions in the proposed act. Other portions of
the proposed new business corporation act were similarly derived
from the Model Business Corporation Act and the business:
corporation laws of California, Connecticut, Delaware, Georgia,
Illinois, Maryland, Michigan, New Jersey, and New York.

However, other provisions in the proposed new act have no
counterpart elsewhere and represent innovations in business
corporation law.

For example, the Task Force knew that the corporation laws
of various states had been amended or supplemented recently to
include special provisions applicable only to closely-held
corporations, and that a proposed "Close Corporation Supplement"
to the Model Business Corporation Act, also applicable only to
closely-held corporations, has been in the drafting stage for
the past few years. These special provisions are characterized
by extraordinary flexibility and informality and by greatly
enhanced shareholder protection, but these provisions also are
highly complex, easy to breach, applicable, as indicated, only
to closely-held corporations and, then, only to a limited
category of closely-held corporations. Because the Task Force
estimated that more than 90 percent of all Minnesota business
corporations are closely held, its Committee on Close
Corporations developed a proposed set of statutory provisions to
apply only to closely-held corporations, which went beyond
similar laws enacted in other states and did so without the
complexity and risks inherent in those laws. The Task Force
considered, but ultimately rejected, the concept of separate
provisions applicable only to closely-held corporations--not
because of a belief that closely-~held corporations did not need
substantially more flexibility and informality than are
available under present law or that the shareholders of those
corporations were not entitled to greater protection than is
afforded by present law, but because of a perception that the
contemporary needs and expectations of shareholders, directors,
and officers of a business corporation do not depend solely on
whether or not the corporation is closely-held.

Accordingly, in what represents the most innovative e
development anywhere in the nation, the proposed Minnesota
business corporation act embodies the notion that all business
corporations, whether closely-held or publicly-owned, should be
permitted to operate with substantial flexibility and
informality (to the extent consistent with applicable securities
and other laws), and that the shareholders of all business
corporations are entitled to enhanced protection in terms of
disclosure and management accountability. This conclusion
affirmed the perception of the Task Force of the functions to be
served by a sound business corporation law and set the tone for
the proposed new act: substantial flexibility and informality
in matters of procedure, together with substantial disclosure of
and accountability for the corporate actions resulting from




those procedures.

It is not feasible to summarize here all of the provisions
of the proposed new business corporation act, as each section of
the proposal is analyzed in our Reporter's section-by-section
analysis. However, some provisions represent significant
changes in or additions to present law and warrant brief
discussion here.

Section 1 - Definitions

The proposed act defines thirty-six words or phrases,
whereas the current law defines only twelve. Some of the added
terms are defined with reference to definitions already used in
other statutes. For example, the definition of "security" in
section 1, subdivision 26, uses the definition set forth in
Minnesota Statutes, Section 80A.14(g), and the definition of
"transaction statement” in section 1, subdivision 33, uses the
definition set forth in section 336.8-408(4). Other terms are
defined so that repetition of a lengthy list throughout the
statute may be avoided. One example is the definition of '"legal
representative" in section 1, subdivision 16. The remainder of
the defined terms have been defined in order to remove
uncertainties about the procedures to be followed in certain
situations. For example, the definition of "written action" in
section 1, subdivision 36, includes duplicate copies of the
written action as parts of one instrument, consistent with
current practice. Similarly, the definition of "filed with the
secretary of state" in section 1, subdivision 11, treats a
document as filed when a valid document is delivered to the
secretary of state, thus eliminating questions about whether a
document is or is not filed if the official stamp does not
appear on the document and removing any possibility of risk
resulting from an inadvertent delay in affixing the official
stamp. :

Sections 2 to 4 - Application

Assuming that the proposed new act is enacted during the
1981 session, the act will take effect on July 1, 1981. However,
corporations are not required to come under the act until
January 1, 1983. This gives the shareholders, directors, and
officers of each corporation 18 months to analyze the new law
and consider and adopt any necessary amendments in the articles
of incorporation or bylaws. During this grace period, new
corporations may be formed under either sections 301.01 to
301.67 or the new act. Existing corporations may elect to come
under the new act at any time between July 1, 1981 and December
31, 1982.

The proposed act also exempts certain corporations from its
application. Chapter 300 contains no reservation of power to
amend or repeal the chapter. The absence of that reservation may
mean that corporations originally incorporated under chapter 300
and not now subject to sections 301.01 to 301.67 cannot be
forced to come under another chapter. Those corporations may,
if they choose, elect to come under the proposed act. However,
many of these corporations cannot so elect because other
chapters of the Minnesota Statutes require them to form under
and remain governed by chapter 300.

After the grace period expires, sections 301.01 to 301.67
are repealed, all existing business corporations formed or
coming under those provisions will automatically come under the
new act, and all new business corporations must form under this
act.

It should be noted that certain chapters and sections of
chapters that currently apply to business corporations will not
apply to corporations governed by the new act. We have taken
this approach for two reasons: First, the existence of these



rather out-of-the-way sections creates numerous traps for even
the most experienced corporate counsel. By incorporating in the
new act substantially all of the substantive law relating to
Minnesota business corporations, we hope to reduce that danger.
Obviously, some relevant substantive provisions, including the
securities and tax laws, do not appear in the new act. However,
with these and a few other exceptions, matters affecting the
internal affairs of the corporation may be determined by
reference to one chapter which may be reproduced and
disseminated as a unit more easily than the former hodge-podge
of applicable laws. Second, we have examined the policies
underlying the sections appearing in those other chapters, and
have included in the new act only those policies that appear
consistent with contemporary business needs and practices,
making reference to other chapters wholly unnecessary with a few
minor exceptions applicable only to public service corporations.

Section 3 merely validates any transactions that are
commenced prior to the time a corporation comes under the new
act, but which are continued or completed after that time.

Section 4 reserves to the Legislature the absolute right to
compel corporations incorporated under the new act to abide by
all changes in the act that future Legislatures may impose.

Section 5 - Purposes

This section is broadly worded so that prohibitions in
other statutes are the only obstacles to incorporation of a
forprofit corporation under the new act. Nonprofit corporations
remain governed entirely by other chapters, principally chapter
317. The reason for this broad wording is the desire to permit
changes in other chapters to control the purposes section. All
of the organizations formerly prohibited from incorporating
under sections 301.01 to 301.67 must, by the terms of other
laws, incorporate under specific chapters, chiefly chapter 300.
There 1s no reason to add a prohibition to that specific
directive.

Section 7 - Formation

This section requires much less detail in the articles of
incorporation. In fact, only four basic items are required:
the corporate name, the address of registered office, the number
of authorized shares, and the names and addresses of each
incorporator. Thus, "postcard incorporation" will be a reality
for persons wishing to avail themselves of the statutory rules
without modification.

The remainder of section 7 is devoted largely to the rules
that will apply to a corporation choosing to file only a short
form (subdivisions 2 and 3) or that will not apply to a
corporation filing that form (subdivision 4). The "laundry
list" quality of this section is designed to bring the wvarious
choices of basic corporate structure to the attention of anyone
considering incorporation. This heightened awareness of
corporate options at the time of incorporation will avoid
problems at later stages in the life of the corporation.

The items included in the list fall into three categories:
rules that may be altered only in the articles; rules that may
be altered in either the articles or the bylaws, if any, of the
corporation; and other rules that may be adopted in the articles
or, in all but two cases, the bylaws, but which will not apply
unless specifically adopted.

Section 8 - Corporate Name

We have added the word "limited" to the list of words
indicating the corporate nature of the organization, primarily
because many professional corporations are authorized by chapter
319A to use, and actually use, that word. This section empowers
the secretary of state to decide whether a name is or is not
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"deceptively similar" to a name in use. The section also warns
holders of corporate names of the existence of numerous other
laws restricting the use of names.

Section 9 - Reserved Name
Names permitted under Section 8 may be reserved for
continuous periods under this section

Sections 12 to 17 = Amendment of Articles

The most important change in the amendment process from
present law is the provision in section 14 which permits the
articles to be amended by a majority of the shares represented
at a meeting. Other important changes permit the incorporators
to amend the articles before shares are issued without having to
file completely new articles, as under present law, and require
class voting on amendments that would impair in certain ways the
rights of shareholders under their "investment contract"”, that
is, the terms of their shares. Generally, the number of
occasions requiring class voting has been greatly expanded.

Sections 19 and 20 - Effective Dates; Presumption of

The most notable change from present law is that articles
and amendments to the articles are effective when filed;
effectiveness will no longer depend on the issuance of a
certificate. Another change contained in section 20 is the end
of de facto corporations. The simplified mode of incorporation
under section 7 makes it unnecessary to recognize any
corporation which has not complied with the fundamentally simple
requirements of that section.

Sections 21 - Powers

Corporations are entities that have limited powers. Section
21 specifically grants many powers to corporations that the
current law leaves unstated, in addition to the powers expressly
granted in sections 301.01 to 301.67 and in chapter 300. While
these powers are too numerous to catalogue here, some of them
include the powers to deal in securities, to act as pledgor, to
pay pensions and establish profit-sharing plans, to purchase
life insurance for persons connected with the corporation, and
to advance or loan money to certain persons.

Section 22 - Corporate Seal

This section makes it clear that a corporation may, but
need not, have a corporate seal and describes in detail what
kinds of seals will be wvalid if the corporation uses one.

Section 24 - Organization

This new section grants incorporators certain specific
powers in organizing the corporate entity. These powers are not
explicitly stated in the current statute, but can be vital to
successful organization.

Section 25 =~ Bylaws

This section makes it clear that the corporation may, but
need not, have bylaws. It also provides a specific procedure
for amending the bylaws.

Sections 26 to 45 - Directors

Section 26 provides new language recognizing the
contemporary fact that the board does not necessarily personally
manage the corporation. It also gives the shareholders the
right to govern the affairs of the corporation directly, either
by a unanimous vote or pursuant to a unamimous shareholder
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control agreement (see section 76). This right should be
particularly useful to the small, closely-held corporations
which comprise more than 90 percent of Minnesota business
corporations.

Under section 27, a board need consist of only one
director, irrespective of the number of shareholders, unlike our
present law which requires three directors, or a number of
directors equalling the number of shareholders, whichever is
smaller.

Section 28 governs the terms of board members, who will
serve either for indefinite terms or for fixed terms of five
years or less, unless they die, resign, or are removed or
disgqualified. Those serving indefinite terms must stand for
election at regular meetings (see section 65). Directors may
also hold over, as under present law, until their successors are
qualified.

Section 32 specifically validates classification of
directors. Current law has no equivalent provision. The
classification may be either by staggered terms of office or by
'representation of particular classes of shares.

Section 33 changes present law with respect to cumulative
voting, both by clarifying how shares are voted cumulatively
and, more importantly, by eliminating the former requirement of
24 hours' advance notice of a shareholder's intention to
cumulate votes.

Our current law does not'specifically provide for
resignations by directors. Section 34 governs the method and
effective time of a resignation. )

Section 37 is consistent with our current law on board
meetings, but it contains a change and several new provisions.
It requires meetings to be held at the principal executive
office, not at the registered office, if no place is fixed for
the meetings. It recognizes meetings held entirely by
electronic means as valid meetings, if held on proper notice.
Finally, it establishes specific rules for waiver of notice of
meetings by attendance at the meeting.

Section 38 is entirely new. It permits absent directors to
vote directly for or against specific proposals by a written
document.

Under section 39, the quorum for directors has now been
made the same as the quorum for shareholders (see section 70),
that is, a majority, unless the articles or bylaws provide for a
larger or smaller number.

Section 40 reflects current law governing the majority
required for board approval, but adds a provision that permits
the articles to require a larger proportion than the new act may
require for a particular action.

Current law requires unanimity for board action without a
meeting. Section 41 permits less than unanimous action for
routine matters not requiring a vote of the shareholders if the
articles permit it.

Section 42 is almost totally without equivalent in the
current law. It expressly validates the creation of any number
of committees; permits committees to fulfill any function the
board assigns; permits any person, whether or not a director, to
be a committee member; permits the board to delegate total
control of a particular area to a committee, but requires the
board to retain full responsibility for all actions of all
committees; requires committees to follow the same basic
procedures that directors must follow; and requires non-director
committee members to conform to the same standard of conduct
that directors must meet, but extends to them the same
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opportunity for indemnification and advances of expenses
available to directors.

Section 43 is totally new. It provides for the
establishment of an independent committee of disinterested
persons to consider the merits of derivative suits. That
committee is independent of the board and may dismiss derivative
suits if it finds it in the best interests of the corporation to
do so. This validates a practice already permitted by federal
case law, and it has been included to avoid any uncertainty with
respect to the power of a Minnesota corporation to use this
mechanism to terminate the patent abuses of strike suits.

The standard of conduct to which directors will be held
under section 44 is the same as under the present statute.
However, this section does add two items with respect to the
conduct of directors. It permits a director to rely on
information provided by certain persons whom a director might
assume are in a position to speak with authority. It also
places the burden of proving that a director disagrees with the
action of the board on that director, and sets forth ways in
which that dissent must be expressed.

Section 45 is new. It is intended to cover only the
situation where there is self-dealing; other matters, such as
those covered by the corporate opportunity doctrine, have been
adequately developed in the case law. This section requires a
director of a corporation who has a material financial interest,
or whose immediate family has a material financial interest, in
an organization dealing with the corporation to meet certain
standards of fairness or to receive, after full disclosure, the
approval of a disinterested majority of the board or the
shareholders. Note here that neither an interested director nor
the shares owned by that director will be counted in calculating
a guorum.

Sections 46 to 54 - Officers

Section 46 eliminates the requirement that there be a
president, secretary and treasurer. Instead, the only
requirement is that some person act as chief executive officer
and some person act as chief financial officer. Both positions
may be filled by the same person.

Section 47 outlines the powers and duties of these two
required officers. A corporation may prescribe different powers
and duties if it wishes.

Section 49 reflects current law in making it clear that one
person may hold any number of positions; it also permits that
person to execute documents that must be signed by him in two or
more official capacities, by one signature and an indication of
the capacities in which the documents are signed.

Section 50 is a new provision. If a corporation has failed
to choose officers, the persons exercising the powers of the two
required officers are deemed to be those officers.

Section 51 restates current law, while making clear the
ability of the board to enter into long-term employment
contracts with officers.

Section 52 on resignation of officers parallels section 34
on resignation of directors. The resignation provision is not
expressly dealt with in the current statute; nor is the vacancy
provision.

Section 53 makes it clear that an officer may delegate
powers, but may not delegate responsibilities.

The standard of care imposed by section 54 is the same

standard imposed by current law. The section requires that
certain persons in addition to those chosen directly by the
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board conform to that standard. The section does not
specifically permit an officer to satisfy that standard by
reliance on experts.

Sections 55 to 78 - Shares and Shareholders

Section 55 permits the board to establish classes of shares
without amending the articles. For corporations whose shares
have no par value, the section sets a par value for limited
purposes.

Section 56 simplifies the current law with respect to
subscriptions for shares. It extends the period of
irrevocability to six months. It also retains the corporate
option of enforcing the agreement as a contractual debt, selling
the shares for the account of the shareholder, or rescinding the
transaction, but the method has been greatly simplified.

Under section 57, future consideration is still wvalid, but
only if it is promised to the corporation in an enforceable
written agreement. This gives the corporation an action for
damages due to breach of the agreement if that consideration is
not transferred to the corporation at the proper time. Receipt
of the agreement also constitutes consideration sufficient to
permit the corporation to issue shares immediately; under
current law, shares may not be issued until the underlying
consideration is actually in the hands of the corporation. The
section alsc makes it clear that no consideration is required
for shares issued in splits, dividends, or conversions, and
provides clearer rules governing liability for deficient
consideration, imposing an absolute liability on the shareholder
to pay the total consideration agreed to, and imposing
conditional liabilities on other persons. )

Preemptive rights are covered in detail by section 59,
which is totally new and which provides the first specific rules
in the history of Minnesota corporate law defining what those
rights are, when those rights arise, and how they are to be
exercised.

Section 60 permits Minnesota corporations to have
uncertificated shares, a concept already part of Article 8 of
the Minnesota U.C.C. This section also requires only one
signature on each share certificate, and it deems the signature
of a former official or agent valid if that person was an
officer or agent at the time the certificate was signed.
Finally, this section states a more specific rule regarding
share certificates as evidence of ownership.

Section 61 merely permits the replacement of lost share
certificates suggested by section 336.8-405.

Section 62 is new. It permits corporations to issue
fractional shares or to provide alternative methods of
transferring value in lieu of fractional shares.

Section 64 is without equivalent in the current statute and
expressly validates restrictions on transfers of securities
under certain conditions.

Section 65 recognizes that many Minnesota corporations have
no need to hold shareholder meetings on an annual basis. It
permits the corporation to hold meetings on any less frequent
basis it chooses, but it protects shareholders by permitting
them to call a meeting under certain easily-met conditions, at
the expense of the corporation. At each meeting, each director
serving for an indefinite term must stand for election.

Section 66 reflects current law with respect to special
meetings, but makes it clear that only those items set forth in
the notice may be considered at a special meeting.

Notice is covered in section 67, which is consistent with,
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but more detailed than, present law. It also permits waiver of
notice orally and by attendance at the meeting in question.
Both forms of waiver are new to Minnesota statutory law.

Section 68 states the majority vote needed to approve an
action at a shareholder meeting. This presumption replaces the
scattered and varying statements of required majorities present
in the current law. It also makes it clear that larger voting
regquirements will be valid if set forth in the articles.
Subdivision 2 of this section requires that any class voting on
a matter must approve the matter by at least the same percentage
as regquired for all shares voting on the matter.

Section 70 establishes the quorum for meetings of
shareholders as a majority, unless the articles or bylaws
provide for a larger or smaller number.

Section 71 makes one change and adds three new principles
to voting rights. It removes the reference to "closing the
corporate books" prior to shareholder meetings which is an
outmoded practice. It also permits the corporation to treat
beneficial owners as record owners for certain purposes such as
forwarding corporate information or voting. It makes it clear
that shares owned by joint owners may be voted by any one of
them, absent receipt by the corporation of written notice from
one of the other joint owners denying authority of a joint owner
to vote the shares. Lastly, it establishes the presumption that
any shareholder who merely votes, votes all shares in the manner
indicated.

Most of the provisions of section 72 are new. Subdivision
1l of this section adds legal representatives to the list of
persons who may vote shares of a corporation held by an
unrelated corporation. Subdivision 3 prohibits the voting of
shares of the corporation held by the corporation (or a
subsidiary) in a fiduciary capacity except in strict accordance
with the instructions of the beneficial owner. Subdivisions 4
to 7 clarify the voting rights of various classes of
fiduciaries, pledgees, or representatives of non-corporate
entities.

Section 73 largely reflects current law with respect to
proxies. The section permits one joint owner of shares to sign
a proxy appointment, unless one of the joint owners either gives
written notice to the corporation denying the authority of a
joint owner to appoint a proxy, or signs a different proxy
appointment. The section also relieves the corporation of
liability for accepting votes cast by valid proxies.

Section 74 covers voting trusts, and the only change with
regard to them is a provision that permits voting by two or more
trustees only if they all agree.

Section 75 is new to the statutes, but simply wvalidates
shareholder voting agreements, which have been upheld by the
courts.

Section 76 is also totally new to Minnesota statutory
corporation law. It permits the shareholders to agree
unanimously to bind each other and the corporation upon any
matter, even a matter that is traditionally reserved to the
board of directors.

Section 77 covers inspection of books and records. The
main change here permits shareholders to examine and copy
certain categories of corporate documents as a matter of
absolute right, without any showing of proper purpose. Other
records may be available upon a showing of a "proper purpose",
which is defined with the Delaware case law in mind.

Section 78 essentially reflects current law on financial

statements except that instead of furnishing the statements on
request, the corporation is required to send those statements to
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every shareholder, every year.

Section 79 is new in format, and replaces sections in
current law applicable to Minnesota business corporations which
permit various forms of equitable relief. The new wording
leaves the choice of relief to the court.

Sections 80 and 81 - Dissenters' Rights and Appraisal

These sections provide entirely new procedures for
asserting dissenters' rights by shareholders. The events upon
which dissenters' rights accrue have been greatly expanded from
present law to include as a basis for dissent almost every
fundamental change, as well as certain amendments to the
articles. The appraisal procedure requires shareholders to
submit notice of intent to demand payment, to refrain from
voting for the proposal, to demand payment and, if they feel the
amount paid to be insufficient, to demand supplemental payment.
The appraisal section is much more detailed in its procedures
than current law which is vague at best.

Sections 82 and 83 - Loans and Obligations

Sections 82 and 83 establish procedures for authorizing
loans and advances to persons for both corporate and
non-corporate purposes, and for authorizing guarantees for loans
to other persons.

Section 84 - Indemnification

Section 84 covers indemnification. While the current law
is based on the old Model Act provision, this section is
relatively new. Subject to any prohibition or limitation in the

articles or bylaws, it mandates indemnification of and advances
of expenses to corporate directors, officers, employees, and
agents who meet a specific standard of conduct, but prohibits
indemnification or advances under any other circumstances.
Advances of expenses will not be required for, but will be
available to, persons who are witnesses in a proceeding, but
have not been made or threatened to be made parties to it. This
section expends the use of insurance and regquires disclosure to
shareholders when indemnification is granted, or advances are
made, in derivative actions.

Sections 85 to 88 - Distributions

Most of the philosophy of current law with respect to
dividends and when dividends will be permitted is discarded by
the proposed act. The old test depended upon the existence of a
"surplus" of available assets over the sum of par value, stated
value, and liabilities. The new standard requires only that the
corporation be able to pay its debts in the ordinary course of
business immediately after the distribution. The determination
of whether it will be able to pay its debts in the ordinary
course of business is left to the discretion of the board, with
absolute liability in the board under section 88 if the
corporation is unable to pay its debts in the ordinary course of
business and if the directors authorized the distributions
without conforming to the standard of conduct prescribed in

section 44. Similar restrictions are placed on the ability of .
the corporation to reacquire its own shares by section 86 which
also abolishes "treasury shares". Shareholders are absolutely

liable for amounts received in violation of the standard for
payment of distributions, but only to the extent that the amount
they actually received exceeded the amount they would have been
entitled to receive if the standard set forth in section 85 had
been met.

Sections 89 to 97 = Fundamental Changes

The existing procedures relating fundamental changes have
been rewritten so that they are easier to read; moreover, one
procedure has been eliminated while a new one has been
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introduced. Section 89 generally authorizes mergers, exchanges
of shares, and sales of assets. Consolidation, a little-used
method of fundamental change, has been eliminated, while an
exchange of shares, a newer concept that maintains the existence
of the two corporate entities throughout the transaction has
been added.

The vote reguired by section 91 to approve a merger or
exchange is a majority of all voting shares, as opposed to the
two-thirds vote required by current law. The section also
permits the surviving corporation to forego a vote of its own
shareholders if the merger or exchange will result in minimal or
no dilution of shareholder voting power.

Short-form mergers are permitted under section 93. Instead
of the 100 percent ownership required by current law, this
section permits short-form mergers if 90 percent or more of the
shares of the subsidiary are owned by the parent. However,
minority shareholders must be notified of the merger.

Section 94 authorizes the abandonment of a plan adopting a
fundamental change and is without equivalent in the current law.

The earliest effective date of a merger is changed by
section 95 to the date on which the articles of merger are
filed, rather than the date on which a certificate of merger is
issued as provided in present law. The opportunity to specify a
later effective date is preserved.

Section 97 reflects current law with respect to sales of
assets except that subdivisions 3 and 4 are new. They permit
the cure of defects in the transfer of assets and the
restriction of successor liability to liabilities imposed by the
agreement of transfer by other state statutes, such as Article 6
of the U.C.C.

Sections 98 to 119 - Dissolution

These sections authorize three methods of dissolution, all
of which are currently authorized by sections 301.01 to 301.67:
voluntary dissolution, supervised voluntary dissolution, and
involuntary dissolution. There are two sets of procedures, one
for voluntary dissolution and another for supervised voluntary
and involuntary dissolution. The procedures differ from the
current law for each method.

Section 98 generally authorizes these three methods of
dissolution and merely rephrases current law. However, there is
an additional clause generally authorizing voluntary dissolution
by the incorporators of a corporation. Under current law, in
order to dissolve, one must apparently issue shares and then
have the shareholders approve the dissolution. Section 99 is
totally new and further details the procedure to be used by
incorporators. Compliance with the procedures set forth in the
section will satisfy all requirements for dissolution by the
incorporators.

Sections 100 to 107 cover the procedure in voluntary
dissolution by the shareholders. Much of the procedure is new.

Section 100 reflects current law for shareholder-approved
dissolutions, except that the required shareholder approval has
been reduced from at least two-thirds of the voting shares to a
majority of the voting shares.

Section 101 introduces a new procedure. After the
dissolution is approved by the shareholders, the corporation
must file a notice of intent to dissolve with the secretary of
state. At the time of that filing, the corporation may start
winding up its affairs. However, corporate existence continues,
and unlike current law, the authority of directors and officers
continues.
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Section 102 reflects current law with respect to the
collection of assets and payment of debts, but the duty of
executing the requirements of the section is left with the
directors and officers. Trustees in voluntary dissolution have
been eliminated.

Under section 103, the corporation may give creditors
notice that it intends to dissolwve. The corporation may also
give notice to the public by a published notice. This notice is
required so that creditors may file claims for debts owed them
by the corporation. This is a new concept in Minnesota law. If
notice is given under this section, the corporation will be able
to wind up its affairs up with more certainty that claims will
be barred by section 117.

If the corporation does give notice, section 104, also
totally new, requires creditors to file claims within a fixed
period of time. Claims not filed during that time are barred by
section 117. The virtue of this procedure is that it provides a
relatively clear picture of the corporation's liabilities and
can be used to wind up the affairs of the corporation as quickly
as possible.

Section 105 permits the shareholders of a corporation to
revoke a dissolution in the same manner in which they approved
the dissolution.

Section 106, governing the articles of dissolution, is
consistent with section 301.56, but it is more detailed. It
also sets new conditions that must be met in order for the
corporation to file the articles of dissolution.

Section 107 merely clarifies which persons have a right to
convert voluntary dissolution proceedings into a supervised
voluntary dissolution.

Involuntary dissolution is governed by sections 108 to 115.
Section 108 sets forth the grounds for involuntary dissolution
or alternative equitable relief. Although the grounds are
similar to those required by current law, there are

differences. Director deadlock is added as a ground; 1t need
not be accompanied by a situation where the corporation is
earning no profit. (This matter is also addressed in

subdivision 2.) Fraudulent or illegal acts continue to be a
ground, but dissolution should be granted more frequently to
minor shareholders who have been treated inequitably by
management. Subdivision 2 is intended to encourage the courts
to grant dissolution more frequently by eliminating the
financial condition of the corporation as a factor relevant to
that decision. Under this section, the court may award
attorneys' fees, both to reimburse expenses and to deter
harassment.

Sections 109 and 110 list the powers, duties, and
qualifications of receivers. Most of the details are consistent
with current law. However, title to the assets does not vest in
the receiver.

Sections 111 to 115 detail the proceedings in involuntary
dissolution and are consistent with current law, except that
dissolution takes place when the decree of dissolution is -
entered, not when it is filed with the secretary of state.

Section 116 is new. It requires deposit with the State
Treasurer of funds otherwise distributable to a shareholder
where the shareholder cannot be found.

Section 117 bars claims not filed with the corporation in
accordance with the new act. This promotes certainty and
clarity in defining the end of exposure to liability. There is
a limited exception for after-arising liabilities or situations
where the claimant establishes good cause for a tardy filing.
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Sections 118 and 119 authorize certain acts of
representation or transfer even after the corporation no longer
exists.

Sections 120 and 121 -~ Extension of Period of Duration
These sections merely permit corporations with limited
periods of duration provided for in the articles to extend their

own existence. .

Section 122 - Annual Report

This.new section requires each Minnesota corporation to
£ill out and return to the Secretary of State a simple form
supplied and distributed by the Secretary of State. The report
will serve as a continuing active status report.

Sections 123 to 125 - Actions Against Corporations

Section 123 is consistent with current law on service as
well as the Rules of Civil Procedure. Section 124 is currently
applicable to business corporations.

Need for Continuing Review

New ideas for inclusion in business corporation laws have
developed rapidly, especially in states that are working
aggressively to improve their attractiveness as places of
incorporation, and this process will continue in Minnesota and
elsewhere. Therefore, while we believe that enactment of the
accompanying proposed new Minnesota Businéss Corporation Act
will place Minnesota ahead of all other jurisdictions, we also
believe that this new status can be maintained only if our
business corporation act continues to receiye regqular,
analytical review, on the basis of changing needs and practices
and new ideas generated in Minnesota and elsewhere to
accommodate those changes.

December 22, 1980

Respectfully submitted,

ADVISORY TASK FORCE ON
MINMESOTA CORPORATION LAW

By..
J S. Hibbs, Chairman
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Reporter's Notes

The format of these Notes has been inspired by and owes a
great deal to the Commentary to the Minnesota U.C.C. which was
prepared under the supervision of Professors Robert McClure and
Stanley V. Kinyon.

Each Note is divided into four parts. The first part,
labeled "SOURCE", identifies the statutory provision or
provisions, if any, from which the basic concept of the section
has been drawn. In few cases has the language of the section
cited been adopted verbatim. In the process of conforming the
source provisions to one drafting style, the language of the
source provisions has been changed, so that they may have little
apparent resemblance to the original.

The second part, labeled "FORMER MINNESOTA PROVISION",
cites the sections of Minnesota Statutes, 1980 that have the
same or similar effect, or that address the same issue. Some
sections of this act have no counterpart in prior law. Some of
the sections cited deal with only a small part of the subject of
the proposed section.

The third part of each Note, "CHANGE FROM FORMER LAW", is a
brief description of the changes this section makes from former
law, and, in the case of certain sections, from case law. This
part describes all of the major changes contained in each
section, but does not detail minor changes.

Part four, labeled "GENERAL COMMENT", contains a discussion
of the operation of the section, where the section is not
self-explanatory; a discussion of the effect of the section in
relation to the other sections of this act; a brief analysis of
the impact of the act, occasionally with reference to the
interaction with other state or federal laws; and a statement of
the general policies behind the section.

Each Note reflects the views of the Reporter and is
intended to be a fairly accurate guide to the meaning, intent,
and effect of each section, but is not intended to exhaust the
possibilities for analysis.

Throughout these Notes, "effective date" has been used;
that phrase represents July 1, 1981. The "mandatory effective
date" is January 1, 1983.

I would like to acknowledge the invaluable aid of Mr. John
S. Hibbs, Chairman of the Advisory Task Force and Mr. Peter S.
Wattson, Office of Senate Counsel, for reading and
constructively criticizing these Notes. Without their
attention, each Note would be less effective in explaining the
act; any mistakes or inaccuracies remaining in these Notes are
entirely my responsibility. ’

I would also like to acknowledge the help of Paul Dorn and
Philip Finkelstein, who served as my research assistants while I
was writing the first draft of each Note. Finally, none of this
work could have been done without the secretarial assistance of
Laurel Carlson, Lois DelLong and Sheila Higby of the Office of
Senate Counsel. My thanks are inadequate to repay the debt I
owe these kind and gracious helpers.

Bert Black, Reporter
Advisory Task Force on
Minnesota Corporation Law
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Section 1

SOURCE: The sources for the definitions appearing in this
section include the Model Business Corporation Act (MBCA), the
Uniform Commercial Code (UCC), the California Corporation Code,
and the Minnesota Statutes. Slightly less than half of the
definitions are newly drafted definitions not drawn from any
other source. The source for each definition is cited as part
of the brief description, below, of each definition contained in
this section.

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.02

CHANGE FROM FORMER LAW: The following terms are no longer
defined in this law: "incorporator", "subscriber", "certificate
of shares", "allotment", "stated capital", and "acknowledged".
These terms are not defined in this section because they are
defined in the sections where the terms are used, are not used
in this act, or are generally understood.

All of the defined terms except "articles", "corporation",
"shares", and "shareholder" are new to the statute. The terms
are defined for several reasons: to refer specifically to other
statutes which define a term used in this statute; to avoid
repetition of lengthy phrases; or to clarify the usage of
certain phrases which would otherwise have little inherent
meaning.

GENERAL COMMENT:

Subdivision 2 (Acquiring Corporation). This definition is
based on MBCA Section 72-A(a). The term is used to identify the
corporation that acquires ownership of the shares of another
corporation in an exchange of shares. In the typical share
exchange, the shares of the acquiring corporation are ultimately
distributed to the former shareholders of the acquired
corporation and the acquired corporation becomes a subsidiary of
the acquiring corporation.

Subdivision 3 (Address). This definition is new. The
address of the corporation is its mailing address, except when
the term "address" is used with respect to the registered office
or principal executive office, in which case the address is the
office address, for example, see section 7, subdivision 1. A
post office box does not qualify as an address, because the
registered office or principal place of business is a place, not
a post office box; because that address is the public record of
the location of the corporation; a person using that public
record to find the registered office or principal place of
business (e.g., under section 123 (service of process)) is
entitled to the address of the office, not a post cffice box.

Subdivision 4 (Articles). This definition is derived
primarily from Minnesota Statutes, Section 301.02(3), although
some of the documents listed in this definition did not appear
in that section. The listed documents have been included in the
definition so that it is clear that when a shareholder asks the
corporation for the "articles", or when a member of the public
asks the office of the secretary of state for the "articles",
the requesting person will receive the listed documents, all of
which are important in determining the relationships among the
corporation, its shareholders, and the public.

The effect of subdivision 1 on this subdivision is
important. In most contexts, when the word "articles" is used
in "Unless the articles provide . . ." or other similar phrases
it should not be interpreted to include all of the listed
documents; instead, a narrower definition of articles which
includes only the articles of incorporation, amendments to the
articles (however approved), and statements establishing or
fixing the rights and preferences of a class or series of shares
pursuant to section 55 is appropriate.
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Subdivision 5 (Board). The source of this definition is
Cal. Corp. Code Section 155 (West). In this statute, the word
"board" is used to refer either to the institution of the board
or to the board as a whole. "Director" or "directors" is used
when the act discusses the individuals serving on the board
either singly or in the aggregate.

Subdivision 6 (Class). This definition is new. Almost any
difference will serve to differentiate between two classes (see
section 55).

Subdivision 7 (Constituent Corporation). Cal. Corp. Code
Section 161 (West) is the source of this definition. The
"surviving corporation" (subdivision 33) is also a constituent
corporation.

Subdivision 8 (Corporation). This definition is a
synthesis of MBCA Section 81 (a)(2), MBCA Section 2(a), and
Minnesota Statutes, Section 301.02(2). After the mandatory
effective date all domestic business corporations except those
incorporated under Chapter 300, are deemed to be within this
definition.

Subdivision 9 (Director). The definition is new. A
director may also hold other positions, but when used in this
statute with regard to such a person, it refers only to the acts
of the person holding the office of director in the position of
director. See the comment to section 1, subdivision 5.

Subdivision 10 (Distribution). This definition is derived
from the new MBCA definition of distribution (MBCA Section
2(i)). The definition is an integral part of the new financial
provisions included in sections 85 to 88. The comment to the
MBCA section is very useful, and is reproduced below:

"distribution" is broadly defined to include all

' transfers of money or other property made by a
corporation to any shareholder in respect of the
corporation's shares, except mere changes in the unit
of interest such as stock dividends and stock splits.
Thus, the definition encompasses dividends, purchases
by a corporation of its own shares, and distributions
in liquidation, including partial or complete and
voluntary or inveoluntary liquidation. Where a
corporation incurs indebtedness in a distribution (as
in the case of a distribution of a debt instrument or
an installment purchase of shares), the creation or
incurrence of the indebtedness 1s the event which
constitutes the distribution rather than the
subsequent payment of the debt by the corporation, and
the tests of [section 85] must be met at that time.
The inclusion of the term "indirect" in the definition
is intended to embrace such transactions as the
repurchase of parent company stock by a subsidiary
whose actions are controlled by the parent, and makes
the definition apply to any other transaction in which
the substance is clearly the same as a typical
dividend or stock repurchase.

34 Bus. Law 1867, at 1878 o

Subdivision 11. (Filed with the Secretary of State). This
definition is new. It fixes the time of filing at the time the
document in question is delivered, either personally or by mail,
to the office of the secretary of state, if the document meets
all applicable requirements of the new act and is accompanied by
the required filing fee. If two or more documents are filed at
one time, each document must be accompanied by a separate filing
fee. In addition to meeting the requirements imposed by the act
upon the particular document, each document must be signed by an
authorized person as provided in subdivision 30 and acknowledged
under the Uniform Recognition of Acknowledgements Act, Sections
358.32 to 358.40. Failure to meet any of these requirements
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results in an incomplete filing and each document filed in that
manner is not effective.

The second sentence of the definition is directed to the
evidence of filing to be stamped on the document by the office
of the secretary of state. Although the effectiveness of the
document is not dependent upon the appearance of the stamp, it
may be difficult to prove filing of a document not stamped in
this manner.

Subdivision 12 (Foreign Corporation). This definition is
derived from MBCA Section 2(b). For the purposes of this act, a
foreign corporation is a business corporation formed under the
laws of another state that is not engaged in banking or

insurance. Attention must be paid, however, to the provisions
of Chapter 303; that chapter has a much broader definition of
"foreign corporation”, see Minnesota Statutes, Section 303.02,

Subdivision 4.

Subdivision 13 (Good Faith). The source of this definition
is Minnesota Statutes, Section 336.1-201(19) (Minnesota
U.C.C.). The Minnesota Code Comment by Professor Stanley Kinyon
to that U.C.C. section, is reproduced below:

Subsection 1-201(19) "Good Faith", Minn. Stat. Sec.
512.76(2) (1961) (Sec. 76(2) of the Uniform Sales Act)
provided "A thing is done 'in good faith' within the
meaning of this chapter when it is in fact done
honestly, whether it be done negligently or not."
Substantially identicl provisions were in the Uniform
Warehouse Receipts Bills of Lading & Stock Transfer
Acts, Minn. Stat. Sec. 227.58, subd. 2, 228.54, subd.
2 and 302.21, subd. 14 (1961). The definition for the
whole U.C.C. in this Subsection (19) is a condensation
of these prior definitions and appears to be intended
to mean the same thing, namely, "subjective" rather
than "objective" good faith.

Sudivision 14 (Intentionally). This definition is derived
from Minnesota Statutes, Section 609.02, Subdivision 9, clauses
(3) and (5). This definition is consistent with the definition

of good faith and does not penalize acts or failures to act
which are merely negligent. A purpose to cause or a belief that
the act will cause the prohibited result is required in order
for the act or failure to act to fall under this definition.

The second sentence merely makes it clear that ignorance of the
law is no defense.

Subdivision 15 (Know; Knowledge). This definition is
derived from Minnesota Statutes, Section 336.1-201(25). The
first sentence of the definition is the same as the definition
of "know" or "knowledge" in that section. The second sentence
differs, however, by excluding those situations where the person
may have "reason to know" of a fact. This is not necessarily

inconsistent with the U.C.C. definition, but it is more explicit.

Subdivision 16 (Legal Representative). The definition is
new. It is defined in order to avoid repetition of the listed
categories as well as unlisted categories which fit into the
category of those "empowered to act for another person'", for
example, an attorney-in-fact or a person authorized by a court
to act on behalf of a person but who does not fall into one of
the listed categories. This definition should be construed
liberally, and the doctrine of ejusdem generis cught to be
applied to this subdivision rarely, if at all.

Subdivision 17 (Notice). New. Although it may seem
inconsistent to use the U.C.C. definition for "know" but not for
"notice", it is not inconsistent because of the different use of
"notice" in the context of this act. The term "notice" is
defined in this subdivision with respect to the formal notice of
meetings required by sections 37 and 67 and other sections
throughout the statute. The definition of notice is applicable
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to the delivery to a corporation or to another person of other
documents or information. The definition also makes it clear
that oral notice is wvalid (if proved).

Subdivision 18 (Officer). The definition is new. For the
purposes of the new act, subordinate executive employees
appointed by officers who are themselves board appointees are
not "officers" but are merely employees with only the rights of
employees except as provided in section 54.

Suudivision 19 (Organization). The definition is new.
Organization includes any entity other than a natural person.
This is consistent with the definition of person (subdivision
22). The term is also used in this statute to mean the process
of organizing the corporation, but this definition does not
apply to the word when used in that context.

Subdivision 20 (Outstanding Shares). The definition is new.
The reaquisition referred to is discussed in section 86.

Subdivision 21 (Parent). The source of the definition is
Cal. Corp. Code, Section 175. It is true that a numerical test
is somewhat arbitrary in this situation and it is wvirtually
certain that there are some Minnesota corporations which own
less than 50 percent of the voting shares of another company,
but have effective control of and act in the role of "parent" of
the subsidiary company. However, the alternative of formulating
a definition based upon "control of the subsidiary" which would
be, at best, vague 1is unacceptable. Certainty is more desirable
than inclusiveness here, especially when the prime reason for
defining parent is to simplify the definition of "related
corporation", subdivision 24, a term used in a permissive sense.

Subdivision 22 (Person). The definition is new and is
self-explanatory.

Subdivision 23 (Principal executive office). The
definition is new. It is frequently the case that neither the
registered office nor the principal place of business (if that
place can be determined with any certainty) is the location of
the corporate headquarters. However, i1t is usually true that
the offices of the chief executive officer are at the
headquarters. We have therefore defined the headguarters as the
place at which the chief executive officer has his or her
office. 1If the board of the corporation has not designated a
person as the chief executive officer, the registered office
will serve as the principal executive office because the
location of that office is certain.

Subdivision 24 (Registered Office). The definition is new,
and is self-explanatory.

Subdivision 25 (Related Corporation). The definition is
new. It is defined so that all corporations forming part of a
single economic unit are considered "related". It includes

affiliates ("brother-sister corporations") as well as parent or
subsidiary corporations.

For example, in the illustration below, all of the pictured
corporations are "related" to X corporation: -
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Parent #2
]
Parent #1
Affiliate X Affiliate Related
#1 #2 #1
Related Subsidiary Related
#2 #1 #3
Subsidiary
#2
Subdivision 27 (Series). The definition is derived from
Cal. Corp. Code, Section 183. As in the case of the definition
of "class", almost any difference will serve to distinguish two

series from each other. Moreover, the distinction between a
class and a series has been made largely irrelevant. For those
cases where the distinction is relevant, a type of share which
has different rights and preferences from all other shares (that
is, a share that has at least one characteristic different from
with another share), is of a different class in spite of any
labeling to the contrary. A share which differs in up to all
but one right may be either of a different series or class,
depending upon how the articles, the bylaws or the board
characterize the share.

Subdivision 28 (Share). The definition comes from MBCA
Section 2(d), and is self-explanatory. The word stock is not
used in this act.

Subdivision 29 (Shareholder). The definition comes from
MBCA Section 2(f).

Subdivision 30 (Signed). The definition is new, except to
the extent it refers to Minnesota Statutes, Section 645.44,
Subdivision 14. That section controls the form of the signature
with the exception listed in clause (b) of this subdivision.
The signature must be the actual signature of an authorized
person if the document is to be filed with the secretary of
state. If the document is not to be filed with the secretary of
state, a facsimile signature may be used.

Subdivision 31 (Subsidiary). The definition comes from Cal.
Corp. Code, Section 189. The comment to subdivision 21 with
respect to the definition of "parent" applies here as well.

Subdivision 32 (Surviving corporation). The definition
comes from MBCA Section 71(a). It is self-explanatory.
Subdivision 33 (Transaction statement). The definition is

itself a reference to Minnesota Statutes, Section 336.8-408.

Subdivision 34 (Vote). The source of this definition is
Cal. Corp. Code, Section 194. A written consent by an
individual is his or her "vote"; an action taken by written

action has been "voted" upon.

Subdivision 35 (Voting Shares). The definition is new. Of
course, not all outstanding shares may be entitled to vote.

Subdivision 36 (Written action). This definition is also

new, and it clarifies the status of the counterparts of such an
action as parts of the same action.
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Section 2

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.60, 301.62 and 301.63

CHANGE FROM FORMER LAW: Unlike the application provisions of
Chapter 301, this section does not permit corporations to reject
the proposed law. However, existing corporations may elect to
come under the new law before they are required to come under
that law (subdivision 7), by a vote of the holders of a majority
of the shares present at a shareholders meeting. Also, unlike
the transition provisions of Chapter 301, this act permits
corporations to form under either Chapter 301 or the new act
during the transition period.

This section deems all existing corporations to be governed
by this law on the mandatory effective date as of which time
Chapter 301 is be repealed. After the mandatory effective date
all business corporations must be formed under this law.

Subdivision 9 renders certain chapters inapplicable to
business corporations governed by this chapter. Minnesota
Statutes, Section 301.61 did not render all of these sections
inapplicable to business corporations.

GENERAL COMMENT:

This section automatically subjects almost all existing
Minnesota business corporations to the provisions of this
chapter. The only exceptions to this general rule are those
business corporations that were formed under Chapter 300 before
1933 and that rejected Chapter 301. The dual nature of Minnesota
corporation law should not be continued, and, therefore, this
chapter will completely supplant Chapter 301 in all respects and
will apply to as many Minnesota business corporations as
possible.

Subdivision 1 permits certain Chapter 300 corporations to
elect to be governed by this act pursuant to subdivision 3. It
is possible that no Chapter 300 corporation can be forced to
accept this chapter, because of the absence from Chapter 300 of
a reservation of power section similar to Minnesota Statutes,
Section 301.59 or section 4 of this act.

The only Chapter 300 corporations that may elect to be
governed by the new act are those corporations formed to
transact businesses which are not expressly required by other
statutes to form under Chapter 300; all banking and most
insurance companies must, by the terms of Minnesota Statutes,
Sections 47.12 and 60A.07, form under Chapter 300. Chapter 317
corporations cannot incorporate under this law because they do
not have a business purpose as reguired by section 5. If future
legislatures permit banks and insurance companies to form under
this law by changing the provisions cited above, no change in
this section will be necessary to effect that result.

Subdivision 2 provides that eligible business and
professional corporations may choose to be governed by this act,
or in the case of professional corporations, this act and
Chapter 319A, by electing, at any time after the effective date
of this act, to come under the act. Existing corporations
should not hastily elect to come under this chapter; any time
spent examining the new act and reshaping the articles to take
advantage of the new flexibility provided for by the new act
will almost certainly be time well spent, and this section
provides a transition period for just that purpose. Early
election may in some cases help the corporation avoid any
last-minute confusion due to adjustment to the new law.
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Subdivision 3 requires that electing coporations must
conform their articles to the provisions of this chapter. The
conforming amendments are to be approved under the law governing
the corporation prior to election, most likely Minnesota
Statutes, Section 301.37. It is unlikely that many amendments
will be necessary, however, because the new law is less
restrictive, requires less information in the articles, and
permits a broader range of corporate arrangements than Chapter
301.

Subdivision 4 sets forth the procedure to be followed in an
election under this section. The decision to elect early is a
change in the basic "investment contract™ of the shareholders.
They originally invested in a corporation governed by one set of
rules; now, the rules are being voluntarily changed before the
corporation is legally required to change. The election is,
therefore, a matter for the approval of the shareholders. If
the election is approved by a majority of the shares represented
at a meeting of the shareholders or any larger number reguired
by the articles, the election shall be effective when a copy of
the approved resolution, together with a filing fee, is filed
with the secretary of state (see section 1, subdivision 11).
From that point on, that corporation will be governed by
sections 1 to 125 of this act.

Subdivision 6 permits a corporation formed during the
transition period to incorporate under either Chapter 301 or the
new act, if the corporation formed for purposes permitted by
section 5. Nonetheless, a corporation incorporated under
Chapter 301 during this period is deemed to¢ come under the new
act on the mandatory effective date.

Subdivision 7 is the chief operative part of this section.
It brings all business corporations in the state except those
incorporated under Chapter 300, automatically under the new act
at 12:01 a.m. on the mandatory effective date, whether or not an
election has been filed. The articles and bylaws (see
subdivision 5) of the corporation are automatically effective
under the new law except for those provisions that are
inconsistent with this new act which become null and void, and
provisions that were inconsistent with the old law but which are
permitted by the new act which become effective, at that time.

After the mandatory effective date, only Chapter 302A may
be used for incorporating business corporations, and Chapter 301
is repealed (see section 134).

Corporations governed by this chapter are not subject to
certain other chapters and sections of the Minnesota Statutes.
The relevant portions of these chapters or sections have been
duplicated or rewritten in the new act, or have been omitted
because they were outdated or inapplicable. Sections 222.19 and
222.23 relating to railroads never applied to Chapter 301
corporations and do not apply to business corporations formed or
coming under this chapter. All of the relevant provisions of
Chapter 300 have been integrated into the new act. The
remainder of Chapter 300, with the exception of Sections 300.03,
300.04, 300.05, 300.10, and 300.11, which affect utilities will
not apply. This act replaces and repeals Chapter 310, effective
on the mandatory effective date, so that chapter is clearly not
applicable. Those parts of Chapter 316 that are relevant to
modern business corporations and that were applicable to Chapter
301 corporations under Minnesota Statutes, Section 301.61 have
been included in this chapter or have been omitted as
unnecessary. Chapter 317, of course, does not apply to business
corporations.

This chapter is a self-contained business corporation law,
but reference to other laws such as the tax or securities laws
is necessary because of the obvious inability of a corporation
law to include such toics within its scope.
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Section 3

SOURCE: Ga. Code Ann. Section 22-103(e)(1l)
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No Minnesota statute addressed this
issue. -

GENERAL COMMENT:

Under this section, transactions entered into by a
corporation before the effective date of an election under
section 2, subdivision 4, or before the mandatory effective date
if no election has been made, are governed until their
completion or during their continuation, by the law in effect at
the time when the corporation entered into the transactions, if
the transaction originally complied with the then applicable law.
However, transactions which were entered into prior to election
or prior to the mandatory effective date which did not comply
with the applicable former law are not validated by this section
or any other section of this act; and the wvalidity of those
transactions will be governed by the prior law.

Section 4

SOURCE: Minnesota Statutes, Section 301.59

FORMER MINNESOTA PROVISION" Minnesota Statutes, Section 301.59
CHANGE FROM FORMER LAW: None

GENERAL COMMENT :

The effect of this section is to make any changes made in
this act by future Legislatures binding upon all corporations
governed by this act. Chapter 300 contains no comparable
provision: that absence has made it unclear whether that law may
be altered in any fundamental way.

Section 5

SOURCE: N. J. Stat. Ann., Section 14A:2-1
FORMER MINNESOTA PRCVISION: Minnesota Statutes, Section 301.03

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.03,
specifically listed the types of business purposes for which
corporations could not be formed under Chapter 301, in addition
to prohibiting formation where other chapters required formation
under a different corporation law. This section eliminates the
specific listing because all of the types of corporations listed
in Section 301.03 must, by the terms of other statutes, e.g., P
Section 47.12, be formed under other chapters. The presumption
that the corporation has general purposes unless otherwise
stated is also new. Section 301.03 required the purposes to be
stated.

GENERAL COMMENT:

This section is worded so that as many Minnesota business
corporations as possible may form under the new law. The
section excludes non-profit corporations, which must be formed
under Chapter 317; banks, trust companies, building, loan and
savings associations, and savings banks, which under Section
47.12 must form under Chapter 300, and insurance companies,
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which under Sections 60A.07(1), 62C.04, and 62G.07 must form
under Chapter 300 or Chapter 317. If these sections are changed
this section does not bar formation under this chapter.

Minnesota Statutes, Section 301.03, permitted a corporation
to have general business purposes; the new law presumes that it
has such purposes. The modifier "lawful"” which appeared in
Section 301.03 has been eliminated because the determination of
what is or is not lawful belongs in section 111, which deals
with dissolution by the attorney general. The term "business
purpose"”, means any purpose which is intended to benefit the
shareholders of the corporation. Thus a corporation may not
operate at a profit, and yet still have a "business purpose".

Section 6

SOURCE: MBCA Section 53

FORMER MINNESOTA PROVISION: Minnesoté Statutes, Section 301.03
CHANGE FROM FORMER LAW: None

GENERAL COMMENT:

The only notable aspect of this provision is the fact that
corporations may not themselves act as incorporators.
Consistency with section 24, requires incorporators to be
individuals.

Section 7

SOURCE: New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.04

CHANGE FROM FORMER LAW: The philosophy behind this section is
totally different from the philosophy of Minnesota Statutes,
Section 301.04. The new section reguires only four basic pieces
of information, where Section 301.04 required nine items. The
new section also serves more as a checklist than a list of
required information.

The new section requires only the name of the corporation,
the address of its registered office, the number of shares it is
authorized to issue, and the name and address of each
incorporator. The old requirements that the articles list the
purpose, duration, terms of the shares, minimum stated capital,
and the names of the first directors, of the corporation have
been eliminated.

GENERAL COMMENT:

The drafting and filing of the original articles of a
corporation affords the shareholder, subscriber or incorporator
the greatest opportunity to influence the future of the
corporation. However, because of a lack of knowledge of the
available options or the presumptions that will prevail unless
changed in the articles, most shareholders do not tailor the
contents of the articles of incorporation. Instead, they
frequently use a commercial form for the articles of
incorporation.

The purpose of this section is to list applicable rules and
available options that can be altered or adopted in the articles
or the bylaws. There are rules that are not included in this
list; they are not listed because they cannot be altered by any
corporate governance document.
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The descriptions of the rules or options contained in
subdivisions 2, 3, and 4 are cryptic, incomplete expositions of
the applicable rules or options, and do not control the language
of the sections referred to after the description. The
descriptions merely convey the basic effect of the governing
sections described, but the incorporators should read and
understand the basic governing sections before taking action.

Under this section, 1t is theoretically possible to
incorporate, by filing the information required by subdivision
l, and the filing fee, on a single sheet of paper or even on a
postcard. The incorporators should not file this extremely
"short-form" of incorporation unless or until they make a full
survey of the provisions referred to in subdivisions 2, 3, and 4.

Subdivision 2 lists all of the provisions of this act which
may be altered only in the articles; in the absence of any
alteration, the presumption set forth in each of those
provisions will govern.

Subdivision 3 lists more presumptions that may be changed.
These presumptions may be altered in either the articles or the
bylaws of the corporation.

Finally, subdivision 4 lists presumptions that will not
apply to the corporation unless they are specifically adopted in
the articles or, with two exceptions, in the bylaws.

Subdivision 5 provides that the articles may contain any
other language or provisions not specifically mentioned in this
section, but provisions inconsistent with this act are null and
void.

Secticn 8

SOURCE: MBCA Section 8; Minnesota Statutes, Section 301.05; New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.05

CHANGE FROM FORMER LAW: This section permits a business
corporation to use "limited" in its corporate name. The
secretary of state is given explicit authority to determine what
is or is not a "deceptively similar" name under this section.
Section 301.05 was silent on that subject. Someone wishing to
use a name which is the same as, or deceptively similar to, the
name of another corporation now has three ways in which to
obtain the use of that name. Under Section 301.05, that use
could only occur with the consent of the corporation holding the
similar name. Finally, the successor by merger, sale, or other
transaction to a corporation may use the name of the original
corporation in certain circumstances.

GENERAL COMMENT:

The section ensures that corporations are not mistaken by
the public for non-corporations or for other corporations.

Subdivision 1 continues the requirement contained in
Minnesota Statutes, Section 301.05, Subdivision 6, that all
names be in English characters. This greatly simplifies the
task of locating records of the corporation. Subdivision 1 also
continues the requirement that the name signify that the entity
is a corporation by containing one of the traditional corporate
terms ("incorporated", "corporation"). The word "limited" has
been added to that group.

The name cannot contain any word which might indicate that
the corporation is formed for a prchibited purpose, such as
banking. The effect of this clause is that no corporate name
may use words which would indicate that it is a bank, trust
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company, building and loan association, savings bank, insurance
company, cooperative, or non-profit corporation.

The name must be sufficiently unique so that the
corporation will not be confused with any other entity having a
right to use a particular name in this state. However, there
are situations in which the use of a name that is similar to an
existing name will be permitted: first, where the corporation
holding the existing name gives explicit written consent to the
subsequent use of the name; second, where the corporation
seeking the "subsequent" use of that name demonstrates to the
satisfaction of a court that it actually had a prior right to
the use of that name; and finally, if the corporation seeking
the subsequent use demonstrates, as set forth in subdivision
1(d)(3), that the entity or person with the prior right to a
name is inactive. ’

Under subdivision 2, the determination of what names are or
are not deceptively similar is left to the discretion of the
office of the secretary of state. The secretary of state also
has the power to make such a determination under section 9.

Subdivision 3 has been included to make it clear that a
name may not be used without liability under other laws merely
because a name complies with this section. Those other laws may
restrict or prohibit the use of that name and should be checked
before proceeding to transact business under that name.

Subdivision 4 permits corporations which acquire another
corporation or the business of another corporation to continue
the use of the name formerly used by the acquired corporation.
This permits the acquiring corporation to fully exploit the
goodwill purchased along with the assets. ’

Subdivision 4 is Minnesota Statutes, Section 301.05,
Subdivision 8, without change. It provides a remedy for
vioclations of this section.

Section 9

SOURCE : MBCA Section 9; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.05,
Subdivisions 3 and 4

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.05, was
relatively vague and restrictive, offering the right to reserve
names only to those who intended to incorporate in this state
under that name within twelve months. The new provision extends
the right to reserve a name for an unlimited number of 1l2-month
periods to a broad range of natural persons and corporations.

GENERAL COMMENT:

This section greatly expands the right to reserve names for
future use. The practice of reserving a name is only partially
validated by our current law. This practice is useful to
corporations which are about to change their corporate names,
entities which are about to enter this state, and companies
which do business in other states who wish to protect their
national or regional goodwill from damage from the use of that
name in this state by other corporations. In the first two
cases, the reservation of a name assures that the name will be
available for the exclusive use of the reserving corporation; in
the third case, reservation furthers the policy of section 8 by
preventing confusion among business entities.

Subdivision 1 of this section sets forth those eligible to
reserve names. Those eligible include:
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(1) any natural person or other legal or commercial entity
engaged in business in this state under the reserved name or any
similar name, whether or not that person or entity has qualified
to do business under Chapter 303 or filed an assumed name under
Chapter 333. Those doing business in a non-corporate capacity
may thus reserve names to protect their goodwill;

(2) any person about to form a corporation. This assures
that the desired name will be available when the corporation is
formed;

(3) any domestic or foreign corporation about to change its
name, for the reason stated in (2);

(4) a foreign corporation about to qualify under Chapter
303, for the reason stated in (2);

(5) any person about to incorporate in another state and
subsequently qualify to do business in this state under Chapter
303, for the reason stated in (2); and

(6) any other foreign corporation, in order to protect
goodwill in this state, even though that corporation may not
intend to qualify in this state.

Subdivision 2 provides that the reservation be made by a
simple filing with the secretary of state. The reservation is
applicable for 12 months and may be renewed for an unlimited
number of consecutive 12-month periods by filing a renewal.
This extended period during which a name may be reserved makes
unnecessary the practice of creating name-holder corporations.

The right to use these reserved names may be transferred
from one person to another under subdivision 3 by a simple
notice of transfer filed with the secretary of state. Transfer
of the name may prove useful in situations where the original
applicant becomes a party to a fundamental corporate transaction
or licenses the use of its name.

Section 10

SOURCE: MBCA Section 12

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.33,
Subdivision 1

CHANGE FROM FORMER LAW: The corporation may, but need not,
appoint a registered agent who must maintain an office at the
registered office of the corporation. Minnesota Statutes,
Section 301.33 was silent on this issue.

GENERAL COMMENT:

Each corporation must maintain a registered office in this
state. The first registered office of the corporation must be
listed in the articles, see section 7, subdivision 1.

The corporation may also appoint a registered agent upon
whom service of process may be made under section 123. The

registered agent is required to have an office at the registered
office in order that process may be served.

Section 11

SOURCE: MBCA Section 13

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.33,
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Subdivisions 2, 3, and 4

CHANGE FROM FORMER LAW: This section provides rules governing
the resignation of and the change of business address of the
registered agent. Minnesota Statutes, Section 301.33, was
silent on this subject. The requirement that duplicate articles
be filed with anycne other than the secretary of state when a
registered office 1s moved from one county to another has been
eliminated, as has the penalty for failure to file.

GENERAL COMMENT:

Subdivision 1 sets forth the procedure for changing the
location of the registered office or the identity of the
registered agent. The statement required by this subdivision
need not be approved in the same manner that amendments to the
articles require, but the statement is regarded as part of the
articles after it becomes effective. The statement must contain
a slightly more detailed explanation of certain items of
information than was required under Section 301.33.

Subdivision 2 makes the resignation of the agent a very
simple process. Only the simplest form of written notice to the
corporation and the secretary of state is required. The
registered office will, however, continue to be the office of
the registered agent until the corporation files a new statement
of registered office, if the agent is also providing the
registered office, in which case the agent may continue to
charge the corporation for providing the office until the
corporation designates a new registered office. The resignation
is effective 30 days after it is filed with the secretary of
state. This ensures that all service of process served on the
agent before the corporation has a chance to change its agent or
office will be forwarded to the corporation.

Subdivision 3 permits the agent who changes business
addresses to change the registered office of each corporation
represented by that agent without the need for board action by
each of those corporations under subdivision 1.

Section 12

SOURCE: MBCA Section 58

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.37,
Subdivision 1

CHANGE FROM FORMER LAW: None
GENERAL COMMENT:

A flexible mechanism for the amendment of articles is
necessary in order to permit the corporation to adapt to
changing business or economic conditions. :

No list of possible amendments is given; this is a general
grant to the corporation of the power to amend. The general
grant of power is to ensure that no individual shareholder has
"vested rights" in one or more listed items merely because of
the possible effect by negative implication of a list of
possible amendments. :

Section 13

SOURCE: MBCA Section 59

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.37,
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Subdivision 2

CHANGE FROM FORMER LAW: Under this section the board may now
file amendments to the articles under the authority of section
24 instead of filing new articles which supersede prior
articles, avoiding the needless paperwork of that refiling.

GENERAL COMMENT:

There is no reason for continuing to prohibit the
correction of errors or oversights in a simple manner. This
section provides the corporation with the ability to correct
those errors.

Section 14

SOURCE: MBCA Section 59

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.37,
Subdivision 3

CHANGE FROM FORMER LAW: The major change created by this is the
reduction of the majority required for approval of amendments to
the articles from two-thirds of all of the voting shares to a
majority of the shares present at a duly held meeting. The
class voting provisions formerly in Section 301.37 have been
moved to section 15. Individual shareholders or groups of
shareholders holding one percent or more of the voting shares
may propose amendments under this section. No such requirement
was present in Section 301.37. No proposed amendment must be
presented to the shareholders if it was considered during the
last 15 months.

GENERAL COMMENT:

This section sets forth the procedure for amending the
articles after shares have been issued. Amendments may also be
made as part of a plan of merger, but plans of merger must be
approved by the majority required under section 91, which may
differ from the usual majority.

The amendment may be presented to a shareholder meeting
either by the board or by an individual shareholder or several
shareholders holding one percent or more of all voting shares,
but this section does not require that a shareholder-proposed
amendment to be presented to that meeting if the proposal was
considered at any meeting held within the last 15 months. This
avoids the possibility of continuing harassment and repeated
conflict which might surround certain shareholder proposals.
However, for publicly held corporations, this section is subject
to the provisions of Rule 14-a-7 promulgated under the
Securities Exchange Act of 1934, where applicable. The
amendment will be presented to the next redgular or special
shareholder meeting if the required ten days' notice can be
given before the meeting. There is no limit on the number or
types of amendments that may be proposed and considered at any
one meeting.

Restated articles that synthesize all prior changes in the
articles into a new document are required to be approved by the
shareholders before filing. This restatement may also include
any amendment making a substantive change in the articles. The
restatement must in any case be approved by the holders of a
majority of the shares present at the shareholder meeting.

The notice required by subdivision 3 must be given at least
ten and no more than sixty days before the meeting, and all
holders of voting shares must be given the time, date, and place
of the meeting (section 67).
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The majority required for approval of article amendments is
a majority of the shares present, except that if the amendment
would adopt a larger majority, or if it would reduce an
applicable larger majority, for approving shareholder action,
the amendment must receive the larger of the majority required
for passage prior to, or which would be required after, the
proposed enactment of the amendment.

Section 15

SOURCE: MBCA Section 60

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.37,
Subdivision 3(3)

CHANGE FROM FORMER LAW: This section specifies those instances
in which class or series voting is required. The old provision
made vague reference to granting class voting in cases where
amendments "adversely affect" the rights of shareholders.
Series are now also given separate voting rights under this
section.

GENERAL COMMENT: Certain amendments are so vital to the terms
of the "investment contract" between the shareholder and the
corporation that they should be approved by the particular
shareholders affected by them, even if those shareholders do not
normally have the right to vote at all on the matter. This
section lists those amendments. This list is in sharp contrast
to the relatively vague admonition of Minnesota Statutes,
Section 301.37, Subdivision 3, Clause (3), which required class
voting when the rights of the shareholders would be adversely
affected by the amendment. Not all of the effects of the listed
amendments would be "adverse", but all of the amendments do
alter the investment contract. However, the vote of a class
cannot by itself approve an amendment. That approval is merely
one of the requirements. Other items may also merit class or
series voting by the terms of the articles, bylaws, or the terms
of the shares under section 68, subdivision 2.

Section 16

SOURCE: MBCA Section 61
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: Minnesota statutory law has not
addressed this issue.

GENERAL COMMENT: This section outlines a detailed procedure for
documenting the approval of amendments to the articles. Persons
unfamiliar with the usual procedure for filing amendments may
safely comply with the statutory policy of full disclosure
merely by following the directives of the statute. The section
also mandates the inclusion of certain information in the
document filed with the secretary of state. The information
required in clause (c) may be useful in determining that the
vote conformed to section 14. Clause (d) requires information
on the manner in which an amendment will be effected, and clause
(e) requires that restated articles be marked as such.

Section 17

SOURCE: MBCA Section 63
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FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No provisions of Minnesota Statutes has
addressed this issue.

GENERAL COMMENT:

The amendment 1s usually effective upon filing with the
secretary of state (section 19). This section provides explicit
protection for the rights of non-shareholders in the event of
amendments. It ensures that amendments will not affect
litigation; if a corporation could amend its way out of
litigation, the abuse of the amendment process would be obvious.
Similarly, amendments approved after a cause of action arises
are not relevant.

Section 18

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.06
CHANGE FROM FORMER LAW: None

GENERAL COMMENT:

For an explanation of "filed with the 'secretary of state",
see section 1, subdivision 11. No filing with the county
recorder is required, contrary to Minnesota Statutes, Section
301.07. )

Section 19

SOURCE: New; MBCA Sections 53 and 54

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.06,
Subdivision 2

CHANGE FROM FORMER LAW: No Minnesota statute has addressed the
issue of effective dates of amendments, although several cases
touch upon the subject. This section states a clear rule for
the effective date: wupon filing; or, for articles of amendment,
at such later time, within thirty days of filing, stated in the
amendment. Corporate existence under this section commences
upon filing the articles, not upon issuance of a certificate, as
under Section 301.06.

GENERAL COMMENT: The corporate existence begins when the office
of the secretary of state accepts a valid set of articles for
filing; that is, when a document containing at least the four
items required by section 7, subdivision 1, signed by the
incorporators pursuant to section 1, subdivision 29, and
accompanied by a $10 filing fee, is delivered, either personally
or by mail, to the corporations division of the office of the
secretary of state. ©No further act is required.

Corporate existence is not dependent upon the issuance of
shares, Moe v. Harris, 142 Minn. 442, 172 N.W. 494 (1919).
Publication of notice of incorporation is unnecessary under this
section. Interpretations of prior law indicate that publication
may have been a requirement for incorporation, see Rodgers v.
National Citizens Bank, 40 F.2d 554 (D. Minn. 1930), even though
the statutory language of Section 301.06 makes no such specific
requirement.

No alternate effective date for the articles of
incorporation is permitted, for two reasons: one, alternative
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dates are not necessary because the incorporators have a clear
alternative---to delay filing the articles to the time they wish
corporate existence to begin. Second, delay in the effective
date would cause unnecessary confusion in the administration of
the office of the secretary of state and may mislead third
parties during the period between filing and the effective date.

Moreover, the effective date should coincide with filing so
that there can be no doubt that all subsequent corporate acts
are the acts of a de jure corporation. This is important
because the doctrine of de facto corporations is inapplicable in
this state after the enactment of this act. The simplicity of
the procedure set forth for incorporation makes the continuation
of this doctrine inappropriate; no publication or other filing
with any other official is necessary under this act, only the
barest notice, by filing with the secretary of state, is
required, and failure to comply with this requirement is
inadequate to meet the standard of compliance formerly required
under that doctrine. The defense of estoppel, however, has
nothing to do with the efficacy of an attempted incorporation,
and may apply even where no documents have been filed with the
secretary of state.

Although it was formerly the rule that filing with the
secretary of state would begin the corporate existence,
amendments were never given a specific effective date in the
statute. The new provision offers a simple procedure for
establishing that effective date. For a discussion of amendment
procedure under prior law, see Henry v. Markesan State Bank, 68
F.2d 554, 556-58 (8th Cir. 1934). S

The effective date of articles of amendment may be delayed
up to thirty days because that delay is unlikely to cause
confusion about the existence of the corporate entity; in fact,
a delay may well be useful in synchronizing the effective date
of an amendment with the date of a particular corporate action,
whereas no action can be taken prior to the commencement of
corporate existence.

Section 20

SOURCE: MBCA Section 56

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.06, Subdivisions 2 and 3, and 301.13

CHANGE FROM FORMER LAW: No conditions other than the valid
filing of valid articles must be met by the incorporating

corporation. No amounts need be paid into the corporation, and
no other filing is required. Business may be commenced
immediately.

GENERAL COMMENT:

This section makes it clear that the filing creates an
irrefutable presumption, except as against the attorney general
under section 111, that the corporation is and has been
incorporated in this state. This section also requires the
office of the secretary of state to issue a certificate of
incorporation, more for evidentiary purposes than for any other
reason. See the comment to section 19 for a discussion of
defacto corporations and the doctrine of estoppel.

Section 21

SOURCE: Minnesota Statutes, Sections 301.09, 300.66, and 300.67;
MBCA Section 4; N.J. Stat. Ann. 14A:3-1; New
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FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.09, 300.66, and 300.67

CHANGE FROM FORMER LAW: This section is a fairly comprehensive,
but not necessarily exclusive, list of corporate powers. It
greatly expands the powers specifically given to a corporation
in order to validate present business practices. No powers
granted by Sections 300.081, 300.66, 300.67, or 301.09 have been
deleted or limited. :

GENERAL COMMENT:

The powers listed in this section are inherent and need not
be referred to in the articles, section 7, subdivision 6.

Some of the powers are described in greater detail in other
sections of this act (see sections 22, 39, 40, 43 to 51, 52 to
60, 80 to 83) or other chapters of Minnesota Statutes (see
Chapter 333). The powers set forth in this section are limited
and expanded by the other sections of this chapter and by other
statutes of Minnesota and the United States.

The articles may limit any of these powers, as stated in
subdivision 1.

Subdivisions 2, 3, 4, 10, 14, 23, and 24 are direct
counterparts of powers cited in Minnesota Statutes, Section
301.09, Subdivision 11 is the counterpart of Minnesota Statutes,
Sections 300.66 and 300.67. The other powers were only implied
under Minnesota Statutes, Section 301.09(6&6).

Subdivision 2 presumes perpetual duration. Corporations of
limited duration are rarely encountered today; moreover, they
may be a trap for anyone who does not know of the imminent
expiration of that duration.

The power to sue and be sued set forth in subdivision 3
continues, to some extent, even after the dissolution of the
corporation (section 118).

Subdivision 4 is limited by statutes which limit the
ownership of agricultural lands by corporations other than
authorized farm corporations and family farm corporations. See
Minnesota Statutes, Sections 500.221 and 500.24, as well as
similar statutes of other states, where applicable. This act
places no limit on the ability of a corporation to own or deal
in property, even if there is no relation between that ownership
and the other business of the corporation or, in certain cases,
the limited purposes of the corporation.

Subdivision 5 is a necessary corollary to subdivision 4.
Although section 97 governs certain sales or transfers, other
transfers may be covered by U.C.C. Article 6, Minnesota
Statutes, Sections 336.6~101 to 336.6-111 (Bulk Transfers).

Subdivision 6 grants a broad power to deal in securities of
all kinds. Shares of a corporation which are reacquired by that
corporation are governed by the provisions of section 86.

Subdivision 7 grants a broad power to incur debts and
obligations. That power 1is consistent with modern general
corporate purposes.

The power granted in subdivision 8 is not limited to
investments consistent with corporate purposes. For example, a
corporation formed for the purpose of dealing in real estate may
also invest in securities.

Subdivision 11 tracks substantially with Internal Revenue
Code Section 501(c¢c)(3) (definition of a form of tax-exempt
organization). The early requirement of corporate benefit was
assumed in Minnesota Statutes, Secticns 300.67 and 300.68, and
is not a factor in legitimizing corporate donations under this
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section, either.

Subdivision 13 expands Section 300.081 and grants
corporations the power to establish and fund incentive and
benefit plans, and adds to that power the associated power to
indemnify and insure persons entrusted with the care of these
plans.

Subdivision 15 permits the corporation to purchase
"key-person" insurance on crucial employees, and insurance on
shareholders to finance share repurchases at death as part of a
buy-sell agreement. The former cushions the blow of the loss to
the corporation, especially the small and medium size
corporation, of the services of trusted principals, while the
latter permits the corporation and the surviving shareholders to
exXercise some control over the ownership of the shares and the
maintenance of corporate stability while delivering the value of
the shares to the decedent's heirs or legatees, without draining
the corporation of all liquid assets or violating section 85.
However, see section 86 for the result of a repurchase.

Subdivisions 16 through 23 merely mention other powers
explained in detail elsewhere in the statute and the reader
should see the comments for those sections.

Subdivision 24 continues the power to operate under an
assumed name.

Subdivision 25 is a general power clause giving the
corporation the power to do anything lawful to advance its
business. This catch=-all provides the corporation with the
flexibility it needs to adjust to changing business practices
without violating the law. :

Section 22

SOURCE: Colo. Rev. Stat. Sec. 7-3-101(c); Nev. Rev. Stat. Sec.
78.065(2); New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.09
(3)

CHANGE FROM FORMER LAW: Under this section, it is clear that a
corporation need not have a seal and, even if the corporation
has a seal, need not use it on any or every document. This
section also sets forth specific guidelines for the contents and
imprinting of the seal; Minnesota Statutes, Section 301.09 was
silent on this matter.

GENERAL COMMENT:

Although corporate seals are not required by this act, and
are not required by the corporation statutes of many
jurisdictions, some private parties to business agreements with
corporations, other laws or regulations, or certain
circumstances require that the seal of the corporation be placed
on the document.

In order to reduce the cost of owning or using a seal, the
section sets forth guidelines that permit drastic reductions in
that cost, such as the use of rubber stamps or other, cheaper
methods of reproducing and affixing the seal emblem.

In fact, this section permits the use of a standard seal
usable by all corporations. A seal meeting the minimum
requirement of the second sentence of subdivision 2, that is,
one stating merely "Seal" or one stating the name of the
corporation and either "A Minnesota Corporation", or "Corporate
Seal" may be used by any corporation. A registered agent for
several corporations, or counsel for several corporations, need
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purchase only one such seal, stating "Seal", which can then be
used for each corporation represented.

Morris v. Keil, 20 Minn. 531 (1874) is not overruled by
this change in statutory language. That case held that where
the signatures on the document are valid and binding, the
presence of the seal will be prima facie evidence that the seal
was properly affixed; of course, the absence of the seal does
not invalidate any document. In either case, the criteria are
whether the document is authorized and the signatures are valid
under this chapter (e.g., sections 44, 47 and 56).

Section 23

SOURCE: Mich. Corp. Laws Ann., Section 480.1271; MBCA Section
7, (modified); Minn. Stat., Section 301.12.

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.12

CHANGE FROM FORMER LAW: The admonition found in Minnesota
Statutes, Section 301.12 that corporations must confine their
acts to those authorized in the articles has been removed. The
focus of section 301.12 was the assertion of the ultra vires
doctrine in court. The focus of this section is a presumption
that an act, contract, or transaction is lawful and wvalid, as
far as this act is concerned, regardless of stated power, with
three exceptions: First, in a suit by a shareholder for
injunctive relief; second, in a suit against officers or
directors; and third, in a suit by the attorney general. These
exceptions are essentially unchanged from prior law, except that
the right of the attorney general to attack the transaction is
new. In each of these cases there are certain conditions that
must be met; these are also essentially unchanged from prior law.

GENERAL COMMENT:

The purpose of this section is to bring clarity and
certainty to the subject of ultra vires, hence the presumption
of validity. The three exceptions exist to protect the
shareholders and the public from abuses by those alleging to act
in the name of the corporation, while protecting any innocent
third parties from bearing the burden of the invalidated
transaction.

Paragraph (a) provides that the court may award an amount
which it may determine equitable, if the court decides that the
award is necessary to make whole any innocent party to the
contract, including the corporation. Paragraph (b) permits the
court to find the actions of corporate personnel who have
exceeded their authority invalid. Those persons may therefore
be personally liable. Paragraph (b) also allows the court to
find the acts of those with knowledge of the lack of power
invalid, in which case the transaction may be rescinded.

By the use of the word "representative" in this paragraph
we refer to suits brought either as class actions, or by
committees of shareholders on behalf of their members.

Paragraph (c) parallels the attorney general's right to
wind up and dissolve a corporation under section 111.

Section 24

SOURCE: Ill. Ann. Stat. Ch. 32 Section 157.51 (Smith-Hurd)

FORMER MINNESOTA PROVISION: Ncone
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CHANGE FROM FORMER LAW: No Minnesota statute has addressed this
issue.

General Comment:

In those cases where the articles do not name the
directors, subdivision 1 gives the incorporators the option of
either electing the first board of directors or acting as the
directors, with all of the rights, duties and liabilities of
directors, until one of the three events listed in subdivision 1
occurs. Until that time the incorporators may take any action
this act permits the directors to take.

The events listed in subdivision 1 result in the creation
of a self-sustaining corporate governance system, except for the
completion of "the organization of the corporation". This vague
statement permits the incorporators to take action required in
organizing without any risk that the acts will be voided for
lack of authority. That phrase should be read to validate as
many acts of the incorporators as is possible.

Examples of acts that are organizational in nature are
contained in the nonexclusive list in subdivision 2, which also
serves as a partial checklist for the inexperienced
incorporator. Subdivision 2 also requires that the governing
body complete the organization of the corporation at some point
in time. No specific penalty is imposed for failure to complete
the organization but failure to do so is against the public
policy of this statute, which is to encourage the existence of
functioning corporate entities, and may be evidence of
abandonment, which is a ground for action under section 111 in
certain cases.

Section 25

SOURCE: MBCA Section 27; Minnesota Statutes, Section 301.24;
New

FORMER MINNESOTA PROVISIONS: Minnesota Statutes, Section 301.24

CHANGE FROM FORMER LAW: The presumption of Section 301.24 that
the power to make bylaws is vested in the shareholders, and not
in the board, is reversed in this section. The section adds to
the list of bylaws that cannot be made or altered by the board
after adoption of the initial bylaws the subjects of fixing a
shareholder quorum, or prescribing procedures for the removal or
replacement of directors. The new provision also provides a
detailed procedure for the adoption, amendment, or repeal of
bylaws by the shareholders.

GENERAL COMMENT:

Subdivision 1 validates the inclusion in the bylaws of any
provision that is not inconsistent with superior law (articles,
statutes, state or federal constitution). The corporation is
not regquired to have bylaws, and, in fact, the determination of
the roles of the officers, a major reason for having bylaws, has
been removed as a reason (see section 47). Any provision
permitted in the bylaws may appear in the articles, see section
7, subdivision 5.

Subdivisions 2 and 3 set forth the method to be used in
adopting bylaws. Unless the articles explicitly reserve the
power to adopt bylaws to the shareholders, the directors or the
incorporators may adopt the bylaws. The shareholders always
have the power to override actions of the directors or
incorporators, in adopting, amending, or repealing bylaws, and
it is intended that any action taken by the shareholders may not
be changed except by the shareholders. After the initial bylaws
have been adopted, only the shareholders may adept or change
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provisions fixing the quorum for shareholder meetings pursuant
to section 70, prescribing procedures for removing directors or
filling board vacancies pursuant to sections 35 and 36, or
fixing the qualifications, terms of office, and classifications
of directors, or decrease the number of directors.

Subdivision 3 permits any shareholder holding one percent
or more of the voting shares to propose a bylaws resolution,
subject to the once-every-fifteen-months limitation applied to
article amendments proposed by shareholders. If a shareholder
or shareholders makes a bylaw proposal, the bylaw shall be
adopted in the same manner that amendments are adopted.

Section 26

SOURCE: Del. Code Title 8 Section 141(a), Section 351; New

FORMER MINNESOTA PROVISION: Sections 301.28, Subdivision 1 and
301.04, Subdivision 7

CHANGE FROM FORMER LAW: Section 301.28 required the business of
the corporation be managed directly by the board. This section
permits great flexibility in the managerial arrangements and
permits the board to delegate the management of the corporation
to others, requiring only that the board retain the ultimate
responsibility for actions taken pursuant to those

arrangements. This section also permits the shareholders to
bypass the board of directors on specific matters. Section
301.04, Subdivision 7 required that the names of the first board
of directors be listed in the articles of incorporation. This
section eliminates that requirement. The first board need not
be named at all, but may be elected by the incorporators or the
shareholders.

GENERAL COMMENT:

The board of directors continues to be entrusted with the
management of the corporation, with few exceptions. First, the
corporation may be managed and operated by the incorporators
under section 24 until the organization of the corporation has
been completed, if the articles fail to name directors, or if
the incorporators do not elect directors prior to the completion
of the organization. Second, the corporation may be managed by
a person appointed by a court to run the corporation, either
under sections 79 or 108 of this chapter, or under the
Bankruptcy Act or some other statute of this state or the United
States. Third, the corporation may be managed by a person or
persons designated by the board to manage the corporation. This
designation may be made by the board as a matter of inherent
power, even though the articles, bylaws or other corporate
governance documents may not explicitly refer to this power.

The directors remain subject to the standard of conduct set
forth in section 44, however, for the actions of those
designated persons. Fourth, the shareholders of the corporation
may decide certain matters, formerly considered within the sole
authority of the board, by unaminous agreement. This agreement
may take the form of a unaminous shareholder control agreement
described in section 76, or it may take the form cof a unaminous
vote as described in subdivision 2. In either case, the result
is the same; the directors will be not liable for any act
approved in that manner, and the shareholders alone will assume
that liability.

The third and fourth exceptions are approaches to corporate
management new to Minnesota statutory corporate law. Under the
third exception, the board is expressly empowered to delegate
the management of the corporation among several persons or
committees. The duty of oversight and the liability for the
actions of those persons or committees remains, however, with
the board, which must comply with section 44 standard of
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conduct. (For further comment on the use of committees, see the
comment to sections 42 and 43.) This power of delegation is
consistent with the common law power suggested in Social
Security Board v. Warren, 142 F 2d 974, 977, 8th Cir. 1944
(dicta) (no statutory authority required to permit delegation to
committee or individuals of the power to make both routine and
discretionary decisions) in that it permits complete delegation,
and goes beyond the power granted by Del. Code Ann. Sec. 141l(a)
and referred to in Lehrman v. Cohen, 43 Del. Ch. 222 , 222 A 2d
800, (Sup. Ct. 1966) (delegation of management duties by
directors not permitted under the then exsting Delaware Statute)
in that it may be exercised without the necessity of a prior
explicit authorization.

The fourth exception has been applied in several states to
small, closely-held corporations. However, these states have
restricted the application of this "bypass" provision to those
corporations governed by the special close-corporation statutes
which have been drafted for use by what is generally a very
narrow class of closely-held corporations. This statute is the
first to apply it to corporations generally.

It is apparent that it may not be practical or wise for
every corporation to take advantage of this fourth option.
Obvious logistical problems make it almost impossible (and
imprudent) for the publicly held corporation to use this
provision. Those corporations required to comply with Section
12(g) of the Securities Exchange Act of 1934 will probably not
wish to use this method because it would entail excessively
frequent compliance with Regulation 14A promulgated under that
act. Each corporation operates under a unigque set of facts
which should be carefully analyzed by those who wish to bypass
the board. )

If the shareholders do govern the corporation either by
unanimous vote or by a shareholder control agreement under
section 76, the rights, liabilities, and duties of the board are
transferred to the shareholders with regard to the acts taken by
the shareholders. In addition, the shareholders will also have
all the normal rights, duties, powers and liabilities of a
shareholder. This dual liability presents a problem only under
sections 87 and 88, where liability will be controlled by
whichever of the two provisions has the wider scope in the
situation. In all other cases, the liability would be the
combination of director and shareholder liability. Any
unanimous vote of the shareholders approving an act or
transaction that must be approved by both the board and the
shareholders under the new act is considered to comply with the
requirements of the new act.

Bypassing the board will also affect the shareholders by
subjecting them to the standard of conduct imposed on directors
for any action approved in that manner. In effect, this imposes
a fiduciary duty upon each shareholder towards the corporation
(and therefore, to other shareholders).

The shareholder will have the right to rely upon the
reports of others as provided in section 44.

Minnesota case law contains one case regarding the
authority of the board to manage the business, Mair v. Southern
Minnesota Broadcasting Corporation, 226 Minn. 137, 32 N.W. 2d
177, (1948) (order to general manager of radio station to take
orders from assistant manager held reasonable and discharge of
general manager upheld) in which the court stated that "The
board of directors has the right to manage the corporation, and
when it gives an order the general manager must obey if it is a
reasonable order." Section 25 reflects the assumption that the
board has the right to fully control the management of the
business whether its orders are reasonable or unreasonable. The
remedy available against "unreasonable" orders lies in contract
law, which is where the Mair case more truly belongs, or in a
suit for damages or eguitable relief against the director or
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directors involved in giving the unreasonable orders.

The former requirement that the names of the initial
directors be listed in the articles of incorporation may have
been intended to ease service of process on those directors, to
identify them for purposes of imposing certain liabilities, and
to provide some documentary proof of their authority to act for
the corporation. These reasons are no longer applicable since
the act provides for service of process on a registered agent or
on the secretary of state in section 123. Directors can be
readily identified through corporate records, section 74.
Finally, the powers of incorporators have been spelled out in
detail in section 21.

The practice of including the names of directors is also
inconsistent with the provisions on annual reports, which do not
require that directors be listed. Moreover, lists of directors
are not required in amended articles or restated articles. For
these reasons, there is no need to continue this requirement.

Section 27

SOURCE: Del. Code Title 8, Section 141(a); MBCA Section 36,
Paragraph 1

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivisions 1 and 3

CHANGE FROM FORMER LAW: This section requires only one
director, regardless of the number of shareholders. Minnesota
Statutes, Section 301.28 required at least three directors if
there were three or more shareholders, or, if there were fewer
than three shareholders, at least as many directors as there
were shareholders. Both the new and the old provisions permit
the number of directors to be prescribed in the bylaws, but this
section explicitly permits the articles or bylaws to provide
procedures under which the number of directors can be fixed or
changed without amending the articles or bylaws.

GENERAL COMMENT:

There 1s no particular reason to reguire any number of
directors greater than one for the corporation. The old minimum
0of three had the virtues of being an odd number, thus providing
an alternative to possible deadlock, and being greater than one,
thus increasing the possibility that the corporation would have
a more representative board, especially under cumulative
voting. However, although the virtues of an odd number are
readily apparent, they may well be something the incorporators
wish to ignore. 1If the incorporators wish to have only one
director, and if the subscribers impliedly agree to that by
purchasing their shares, there is no apparent interest to be
served by mandating any particular minimum number by statute.

Section 28

SOURCE: New

FORMER MINNESORA PROVISION: Minnesota Statutes, Section 301.28,
Subdivisions 1 and 3

CHANGE FROM FORMER LAW: This section explicitly permits the
articles or bylaws to set forth procedures under which the
qualifications may be fixed or varied without amending those
documents.

GENERAL COMMENT:
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The subject of director qualifications is a matter to be
determined by internal corporate governance procedures. Even
Chapter 301 recognized that the state had no interest in
regulating this matter, except for prohibiting non-natural
persons from being directors in order to assure that some
natural person will ultimately be accountable for the actions of
the corporation. Directors need not be shareholders of the
corporation, and need not have any other qualifications.

Section 29

SOURCE: Del. Code Title 8, Section 141(b); New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivisions 1, 3 and 4(1l).

CHANGE EFROM FORMER LAW: This section changes the presumption
regarding the length of the term from a one-year term to an
indefinite term.

GENERAL COMMENT:.

The old presumption of a one-year term in Section 301.28,
subdivision 4(1), was supplemented by the statement in
subdivision 1 of that section that a director serves "until his
successor 1is elected and has qualified". While this
supplemental statement would seem to cure any problem that might
be caused by the expiration of the presumptive one-year term
when no election for a replacement has been held, other
interpretations are possible. This ambiguity, combined with a
change in the shareholder meeting requirements to eliminate the
"annual" meeting unless such a meeting is called by the
shareholders, has led to the end of the one-year presumption.
Since, under the old law, the director served until the
successor was chosen, that event was made the new standard.
Removal, resignation, death, or disqualification are covered by
sections 32 and 33 and provide the only exceptions to this
standard. A director may be elected to an unlimited number of
consecutive or non-consecutive terms.

Section 30

SOURCE: New
FORMER MINNESOTA PROVISION: DNone

CHANGE FROM FORMER LAW: No Minnesota statute has previously
dealt with this issue.

GENERAL COMMENT:

This section has several purposes. First, it validates the
acts of directors whose terms have expired, but who are still
serving. This section applies to both individual directors and
entire boards and insulates all acts taken by the board for the
corporation and all acts of the officers in implementing those
board actions from attacks on the grounds that the authority of
the board had expired, that a director whose term had expired
had illegally participated in the meeting or voted for the act,
or that without such an "illegal" vote the act would not have
been approved, and that, therefore, the act itself is illegal.
Secondly, this section also expressly validates the acts of the
directers in making long-term commitments of any kind which, by
their terms, extend beyond the term for which the directors were
elected. This includes the appointment of officers for long
terms (see sections 48 and 49 for comments dealing with the
contract rights of officers and the right to remove cfficers),
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as well as any other long-term commitment such as a lease or any
other business contract, obligation or commitment. The section
also validates the acts of those officers appointed by the
directors where the directors' terms expire before the officers'
terms expire.

Section 31

SOURCE: Minnesota Statutes, Section 301.28, Subdivision 4,
Clause (a)

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section‘30l.28,
Subdivision 4, Clause (a)

CHANGE FROM FORMER LAW: No change
GENERAL COMMENT:

Compensation of directors is an area where the state has no
regulatory interest. The remedy for unreasonable directors' fees
is an action for equitable relief under section 79, since an
excessive fee may be a violation of sections 44 or 45.

Section 32

SOURCE: New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: This provision explicitly wvalidates the
practice of electing classes of directors on either staggered or
uniform terms, which was implicitly validated by provisions of
Section 301.28 which permitted the articles or bylaws to set the
terms and qualifications of directors.

GENERAL COMMENT:

This section was adopted after consideration and rejection
of the adoption of MBCA Section 37, which allows only a
restricted type of classification under that section; the
corporation must have nine or more directors, and there may be
only either two or three classes. These limitations are too
restrictive. Moreover, the Official Comment to MBCA Section 37
gives no reason for limiting the use of this device so severely.

Classified directors are subject to the other sections
governing directors to the same extent that non-classified
directors would be governed by those sections, and those
sections may be varied in the articles or bylaws to the same
extent that they could otherwise be varied.

Section 33

SOURCE: Minnesota Statutes, Section 301.26, Subdivision 3,
modified

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.26,
Subdivision 3

CHANGE FROM FORMER LAW: The only changes in the rules of
cumulative voting are in the wording of this section, in the
replacement of the 24-hour notice rule with a rule that merely
requires notice before the election, and in the mandatory tone
of the new language. Notice may now be given to any officer,
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not just to the president or the secretary; this is consistent
with the flexibility now provided in the officer section.

GENERAL COMMENT:

The statutory presumption in favor of cumulative voting has
been retained; the 24-hour notice requirement has been replaced
with a requirement of notice before the election. The
presumption in favor of cumulative voting was retained because
the shareholders of a close corporation would probably bargain
for the inclusion of such a provision in the articles of
incorporation.

If proper notice of cumulative voting has been given, the
mandatory tone of clause (b) does not render any vote void if
not cumulated, but the effect of this clause in combination with
section 71, subdivision 6, is to automatically cumulate any
unspecified vote for the candidate voted for if the shareholder
votes for only one candidate. If the shareholder has voted for
more than one candidate, the total of the cumulated votes will
be divided equally among those candidates. This mandatory
language appears in order to ensure that any shareholder who may
not be aware of the right to cumulate, or who does not
understand that right, will not be deprived of the influence his
or her proportional ownership of the corporation would otherwise
have.

The formula for cumulative voting to be used under this
section is helpful in determining the exact number of votes
required for election under this statute. 'The number sufficient
to elect a director varies with the number of outstanding
shares. It also varies with the number of directors to be
elected. In order to compute the number, the following formula
should be applied:

S x (D)
A is greater than -===-=---
D+ 1 ,
where S = number of shares voted in the election of directors,
D = number of directors to be elected, and
A = number of votes required to elect a director.

Section 34

SOURCE: Conn. Gen. Stat. Ann. Section 33-317(d) (West); New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: Minnesota law has not previously
covered this subject.

GENERAL COMMENT':

This provision is intended to make resignations effective
at a definite time. The resignation is effective upon delivery
because the time of delivery can be readily ascertained in most
cases, especially if certified or registered mail is used.
Delivery need be made only "to the corporation", because a
requirement that delivery be made to particular persons could
raise needless questions about the effect of a resignation
delivered to the wrong person. "Delivery to the corporation'
means mailing or personally delivering to the corporation (see
section 1, subdivision 17). A resignation may be effective at
any time subsequent to its delivery if such a time is explicitly
stated in the letter of resignation, but no resignation may be
effective prior to the time of delivery to the corporation.
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Section 35

SOURCE: Minnesota Statutes, Section 301.29; New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.29

CHANGE FROM FORMER LAW: This section, governing removal of
directors, addresses two issues not addressed in Minnesota
Statutes, Section 301.29: the power of the directors to remove
a director elected by the directors to fill a vacancy under
section 33; and the removal of directors by those entitled to
elect them in a corporation having a classified board. The new
provision also permits the articles or bylaws to vary the
procedures set forth in this section.

GENERAL COMMENT:

A corporation may wish to establish its own procedures for
the removal of directors, but in the absence of such provisions,
a few basic rules apply.

Any director elected by the other members of the board and
not by the shareholders is subject to removal by the board, for
any reason, if a majority of those other directors vote to
remove that director. 1If the director proposed to be removed
has not subsequently been elected by the shareholders, then his
authority as a director flows directly from the other directors,
and those other directors have the power to end that authority.

Under Chapter 301, classified boards were unknown, and the
removal provision, Section 301.29, reflected that lack by
providing that "a majority of the shares entitled to vote at an
election of directors" could remove a director. However, if a
director represents a particular class of shares, the question
of removal ought to be decided solely by those shareholders who
hold that class. Therefore, subdivision 3 of this section
limits the power of removal to the persons who were eligible to
elect the director, subject to subdivision 4. Normally, the
proportion sufficient to elect and therefore to remove the
director will be a majority. There are two exceptions to this:
when the articles or bylaws required a greater proportion or
number at the time of the election; and when cumulative voting
was used to elect that director. If cumulative voting was used,
or if cumulative voting has been adopted or re-adopted since the
election of the director in guestion, subdivision 4 applies.
That subdivision provides that if shares sufficient to elect the
director under cumulative voting if the full board were elected
at that time are cast against the removal, the director shall
not be removed, even though a majcrity might be in favor of
removal.

In order to calculate the number of votes that must be cast
against the removal of the director in order for the prevention
of that removal, the following formula is used:

S1 x (D)
A is greater than ----=----
D+ 1 ,
where S1 = number of shares voted on the gquestion of removal,
D = the total number of directors of the corporation
authorized at the time of the attempted removal
pursuant to section 27, and
A = number of votes required to avoid removal.

This formula works very well where the shareholders
cumulate their votes in the removal process, but where the vote
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is taken on a straight, one vote per share basis, the formula
must be carried one step further; A must be translated into a
number of shares. This is relatively simple, though, if we use
the formula:

A
S2 is greater than ~----
D .
where S2 = the number of shares that must be cast against

the removal of the director,

D = the total number of directors of the corporation
authorized at the time of the attempted removal
pursuant to section 27, and

A = the number of votes required to avoid the removal.

An example which illustrates the use of these formulas
might involve a corporation with five authorized directors.
There are 500 voting shares of the corporation outstanding, and
all are voted at the meeting where the removal is attempted. At
the time of the removal, only four directors hold office; one
directorship is vacant. Using the first formula, above,

S1 x (D)
A 1s greater than -------=- or, 1n this case
D + 1 :
500 x (5)
A is greater than --===--a-- that is,
5 + 1
2500
A is greater than ------
6 ,

we find that A is greater than 416.667 votes. Now we apply the
second formula,

A
S2 is greater than --- , or
D

416.667
S2 is greater than --=-=-=---- , or 1is greater than 83.334 shares

Therefore, in this example, if more than 83.334 shares are
cast against the removal of the director, that director will not
be removed.

Subdivision 5 permits all of the members of one board to be
removed, by one vote, without the application of subdivision 4;
otherwise removal of the board would reguire an unreasonably
high majority. This removal does not eliminate the institution
of the board as a corporate governance mechanism.

If directors are removed at a particular meeting, the
shareholders may elect replacements during the same meeting.
Notice that cumulative voting will be used must be given prior
to the commencement of balloting for the replacement.

Section 36(a) gives the board the power to replace removed
directors, but it is intended to apply only to those directors
removed under subdivision 2. (For further comments see the
general comment to section 36.)

This section governs only removal by means of internal

governance. Removal of directors by outside powers, such as a
court, is covered by section 79. Similarly, the right to
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cumulative voting should not be unreasonably impeded; there is
little excuse for unpreparedness for cumulative voting at a
regular meeting, and no excuse where removal is announced as a
purpose of a specal meeting.

Section 36

SOURCE: Minnesota Statutes, Section 301.28, Subdivision 4,
Clause (2); New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivision 4, Clause (2)

CHANGE FROM FORMER LAW: This section clarifies the majority of
the board required to fill wvacancies, reduces the proportion
required to fill new directorships from two-thirds to a
majority, and clarifies the length of the term of a director
elected under this section.

GENERAL COMMENT:

This section contains provisions that may be altered in the
articles or bylaws. Clause (a)(l) permits the directors to £fill
vacancies in already existing directorships caused by the death
or resignation of a director, the disqualification of a new
director, the failure to meet or to continue to meet the
qualifications imposed under section 28, or by the removal by
the board of directors, under section 35, subdivision 2, of a
director elected to his current directorship by other
directors. An appointment to f£ill such a vacancy will be wvalid
if a majority of the directors still in office approve the
replacement. Even if the number of remaining directors is less
than the number previously required for a guorum, by reason of
resignation, deaths, removals or any of the other reasons
mentioned above, a majority of the remaining directors is

sufficient to approve the replacement. Similarly, a majority of
the directors in ocffice prior to the establishment of new
directorships may fill those new posts. In either case, the

term of the new director shall be an indefinite term which
extends until a replacement is elected by the shareholders, or
until the director dies, resigns, is disqualified, or is removed
by the board. An election for that directorship shall be held
at the next regular or special shareholder meeting subject to
section 66, subdivision 4, and the newly elected director shall
immediately replace any person appointed under clause (a) or (b)
of this section.

Section 35

SOQURCE: Minnesota Statutes, Sections 301.28, Subdivision 4,
Clause (3), 301.28, Subdivision 4, Clause (5); MBCA, Section
144, Section 43, paragraph 2; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivision 4, Clause (3), 301.28, Subdivision 4, Clause (5)

CHANGE FROM FORMER LAW: This section presumes that board
meetings will be held at the principal executive offices of the
corporation unless the board selects another location,
eliminates the notice requirement for meetings already scheduled
by the articles or bylaws or by the board, and permits a
director to preserve his objection to a meeting called without
proper notice even if the director attends the meeting, provided
the director attends that meeting solely for the purpose of
objecting. It also expands the permissable use of participation
by electronic means of directors in board meetings.
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GENERAL COMMENT:

The board may meet at any time prescribed by the articles
or bylaws or at any time determined by the board under a
procedure set forth in the articles or bylaws, and that meeting
may be held at any place the board selects. In the absence of
selection of a different place by the board, the meetings shall
be held at the principal executive office, or at another place
fixed in the articles or bylaws, if any. The principal
executive office is the most likely site for board meetings due
to its proximity to the managerial personnel and the likely
availability of corporate information required at board meetings.

This section also permits directors to conduct meetindgx“
either partially or totally by electronic means. If notice
conforming to subdivision 3 is given to the board members, the
directors may hold a conference call meeting completely by ;
electronic means; as long as a quorum is present at the meetingl
and all participants may hear each other, the meeting and all \
action taken at the meeting will be wvalid. An individual K
director may also attend a meeting that is taking place at a ,
physical location, by telephone or other electronic means, as
long as all other participants, whether present in person or by
electronic means, can hear and speak to all other participanii;j

Any director may call a board meeting at any time, upon ten
days notice. Notice is given when mailed (see section 1,
subdivision 18). Notice of the date, time, and place of all
board meetings is required unless the meeting is specifically
exempted from notice under this section. ' The exemptions are
listed in subdivision 4. The three listed situations meeting
time set by the articles, the bylaws or by the board at a
previous meeting have been exempted because the date, time and
place are already known to, or should be known to, the directors.

It should be noted that under the last sentence of
subdivision 4, a meeting may be announced, and the notice
requirement may be avoided, even at a meeting where no quorum
exists. That is, if a meeting is lawfully called for a
particular day at a particular time, and less than a quorum
appears, in person or by telephone, for the meeting, then, even
though the meeting could not be lawfully covened and even though
no lawful business could be considered at that meeting, the
time, date and location of another, later meeting may be
announced at that meeting, even in the absence of a guorum.
This provision flows from the presumption that every director
has a duty to appear at board meetings; a director's failure to
appear at a meeting should not be permitted to prevent all
corporate actions. Of course, the later meeting must have a
gquorum at sometime if any action is to be taken legally. For a
similar view with respect to the departure of a gquorum, see the
comment to section 40.

Meetings may also be held on less than ten days notice if
all directors waive notice. It may be important to have an
emergency meeting of the board for one reason or another. In
order to provide flexibility, this section contains liberal
waiver of notice requirements. However, corporations relying on
oral waivers should recognize that failure to obtain a written
waiver may involve a risk in proving that the waiver was given.
The oral waiver is a stopgap measure which should be placed in
writing as soon as possible.

Attendance at the meeting in guestion is not a waiver of
notice if the director attends solely for the purpose of
objecting to the convening of the meeting. The director may
remain present for the rest of the meeting without being
considered a participant, but the director may not otherwise
speak or vote at that meeting.

Section 38



SOURCE: New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: This section permits a director to give
advance written consent or objection to a proposal; the concept
is new to Minnesota law.

GENERAL COMMENT:

This section permits the following method of counting the
votes of absent directors who cannot or do not attend in person
or by telephone. A director who wishes to make known his or her
views on a relatively concrete proposal may consent or object to
that proposal in writing, in advance of the meeting, if the
articles or bylaws provide. That consent or objection will
count as a vote in favor of or against the proposal or in favor
of or against any proposal which, although differing in language
from the specific propcsal consented or objected to, is
"substantially the same or has substantially the same effect".
This last phrase means that the two proposals must be so similar
in language or in their ultimate results that the actual
differences are trivial in comparison with the similarities.

The consent or objection does not permit that director to be
counted as part of a quorum due to the very limited scope of
this provision. The consenting or objecting director should pay
careful attention to the risks inherent in this flexibility.

The chief concern lies in how much variation from the proposal
consented or objected to the consenting or objecting director
will accept. If he or she will tolerate little deviation from
the language or details of the proposal, any limitations he or
she wishes to impose on the consent or objection should be
clearly defined in the writing, or the consenting or objecting
director should not employ this procedure. If language or detail
mean less to the consenting or objecting director than the
overall point of the proposal, this subdivision may achieve more
flexibility at little or no cost to the parties to the decision.

Section 39

SOURCE: Minnesota Statutes, Section 301.25, Subdivision 7,
modified:

PRIOR MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivision 4(6).

CHANGE FROM FORMER LAW: This section permits the articles or
bylaws to set at any proportion or number a quorum, whereas
Section 301.28 required at least one-third of the total number
of directors. This section also permits directors present at a
meeting at which a quorum was present to continue transacting
business after the quorum is no longer present. Section 301.28
had no such provision.

GENERAL COMMENT:

Minnesota Statutes, Section 301.28 set a minimum of
one-third on the range of acceptable quorums. This section
eliminates that requirement. It would be wise, however, for a
corporation to fix a moderate proportion in the articles or
bylaws in order to avoid internal dissension over corporate acts
approved in the absence of more than two-thirds of the directors.

The words "majority . . . of the directors currently
holding office" make it clear that vacant (but authorized)
directorships are not to be included in determining the number
necessary for the presence of a quorum. For example, a
corporation with nine authorized directors, but three vacancies,
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will have a quorum of four, not five.

Directors present at a meeting at which a quorum is present
when the meeting is convened may transact whatever business is
brought before it, even if a number of directors sufficient to
constitute a quorum leave the meeting. One of the duties of
being a director is attending meetings until the completion of
all business. Those directors who leave early should not be
able to prevent the consideration of the remaining business but
should instead forfeit their right to debate that business.

Section 40

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivision 4(6)

CHANGE FROM FORMER LAW: This section is slightly more flexible
than Minnesota Statutes, Section 301.28 in allowing (and in some
cases requiring) higher majorities, but is otherwise quite
similar to the last line of Section 301.28, which stated that
the act of a majority of the directors present was the act of
the board.

GENERAL COMMENT:

This section changes the former language which referred to
"acts of . . . directors present at a meeting at which a quorum
is present ." This phrase seemed somewhat vague; one
could be present at a meeting at which a quorum had been
present, but did that quorum validate all of the business
transacted at the meeting? That question has been partially
answered "Yes" by section 36; to be consistent, the word
"quorum" has been removed from this section, and it is
sufficient to state that the required majority is "a majority of
directors present at a duly held meeting". Again, those who
leave a meeting that has been duly called and that has had a
guorum in attendance at its convening risk missing the
transaction of business by leaving. An intentional attempt to
undermine a quorum ought to be ignored and other departures
should not be allowed to have the effect of interfering with the
business at hand.

Section 41

SOURCE: Minnesota Statutes, Section 301.28, Subdivision 4(7);
New '

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivision 4(7)

CHANGE FROM FORMER LAW: The major change which this section
makes i1s that written actions will be effective even though all
the directors do not agree to the action, if the articles
explicitly permit less than unanimity and if the action does not
require shareholder approval, as long as the number of directors
signing the action is equal to or greater than the number
required for passage at a meeting at which all directors were
present. The section also requires that in such cases all
directors are to be sent a copy of the text of the approved
action, in order to provide them with prompt notice of actions
taken in their absence. Under Section 301.28 no such separate
notice was required because unanimity, and thus implied notice
to all directors, was required.

GENERAL COMMENT:
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Three states permit less than unanimous written action by
directors under certain circumstances (Arkansas, North Carolina
and South Carolina), but no state has a provision giving a
corporation an unconditional power to take less than unanimous
action without a meeting. However, the lost opportunity for
debate among the directors of the action to be taken does not
justify withholding the flexibility possible under this
provision. It is not always possible to contact all of the
directors of the corporaticn. Sometimes the need for prompt
action exceeds the capability to send and have returned a copy
of the action and sometimes directors are not sent copies of the
consent or themselves forget to return the consent.

Directors should not sign a written action unless they
agree with the text of the proposed action as stated in the
document presented for the signature of the director because the
effect of any signature is to approve that action. Limiting or
restricting language following a signature should have no effect
and should not be considered; any change in the text of any
action or counterpart nullifies the signatures appearing on that
counterpart and results in no consent by the directors signing
that document. In any case, only that language appearing above
the signature of the director is consented to by that signature.

Directors should also be aware of Rev. Rul. 80-29 1980-5
I.R.B. at 5, 1980-1 C.B. 93 which holds that only unanimous
written actions will be effective as a substitute for action at
a meeting for shareholder approval of qualified stock options
under Internal Revenue Code Section 422(b)(1). The rationale of
the Revenue Ruling is that, although unanimous written action is
acceptable if permitted by state law, because there are
obviously no objections to a unanimous decision, the lack of an
opportunity for potential objectors to persuade their fellow
shareholders at a meeting makes less than unanimous written
consent unacceptable. This rationale might also be applicable
to written consent by directors, thus directors should try to
obtain unanimous written consent for approval of stock options,
at least until a relevant case or administrative determination
arises to guide directors. Similarly, the fact that less than
unanimous consent is legal under this act does not insulate the
action taken from the effects of other statutes that may require
approval by a larger majority.

A written action is effective at any time stated in the
text of the action, or, if no such time is explicitly stated, at
the time when actions are signed by that number of directors
equal to or larger than the number required for passage at a
board meeting under section 37 1if all directors were in

attendance. Counterparts of a written action, each signed by
one or more directors, are to be considered as one written
action, see section 1, subdivision 36. Counterparts are viewed

as equivalent because the directors are agreeing to a text, not
to a particular copy of the text.

Any director who has not consented to the action, as well
as each consenting director, is to be sent the text and the
effective date of the action as soon as actions signed by a
sufficient number of directors have been received. This is
necessary in order to notify the directors of the approval of
the action, and especially to notify those who were not
contacted or who were opposed to the action that the action was
approved, so that those persons may discuss the action at the
next board meeting or may call a board meeting at which that
topic may be discussed.

A written action is to be treated exactly the same as a
motion approved at a meeting; to reconsider it, a member of the
prevailing side must move reconsideration. Any written action
resulting in or authorizing obligations to other persons or
entities may be difficult to rescind without breaching the
rights of a third party under such obligations.

The remedy for failure to receive notice is not the
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invalidation of the action, but, is an equitable action under
section 79 for an order that notice be transmitted in the future
or for any other equitable relief, or an acticn under sections
108 or 111.

A written action need not be explicitly designated as such
in order to be subject to this provision. Any agreement or
proposal submitted to and agreed to in writing by the directors
will be considered a written action of the corporation. ~See
Lohman v. Edgewater Holding Co., 227 Minn. 40, 33 N.W.2d 842
(1948) (agreement to sell real property signed by all of the
directors held a corporate act under Section 301.28, Subdivision
4, clause 1). To treat such agreements otherwise would be to
encourage directors to avoid the consequences of written actions
or agreements that bind the corporation. Personal agreements
ought to explicitly state that they are personal and not
undertaken in the name of the corporation.

This section has no effect on the law of ratification or
estoppel.

Section 42

SOURCE: Minnesota Statutes, Section 301.28, Subdivision 4,
Clause 8 ; MBCA Section 42; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.28,
Subdivision 4(8)

CHANGE FROM FORMER LAW: This section explicitly wvalidates the
formation of any number of committees for any purpose or
purposes, establishes the quorum and procedures for committees,
and fixes the methods of establishment and oversight. It
greatly expands the narrow authority of Minnesota Statutes,
Section 301.28 which expressly permitted the board to appoint
only an executive committee.

GENERAL COMMENT:

Minnesota Statutes, Section 301.28, expressly authorize the
board to establish committees other than the executive committee.
The authority of the executive committee itself was less than
complete, because the statute limited the power of that
committee to actions taken between board meetings. This section
clarifies and greatly expands the role of committees in
Minnesota corporation.

Subdivision 1 expressly permits the corporation to form an
unlimited number of committees, each of which may have any or
all of the authority of the board. Committees may even have
overlapping authority if the board decides to grant authority
over a particular matter to two or more committees. This is not
necessarily a desirable situation, however, and directors should
be cautious in defining the authority of committees.

The power of the board to delegate the management of the
business and affairs of the corporation to other persons under
section 26 is a power that is the sole responsibility of, and
under the sole control of, the board subject to the provisions
of sections 26 and 76. Under Minnesota Statutes, Section
301.28, no explicit statement of this power existed except in
relation to the executive committee, and the power of committees
was vague. Under this section, the board may parcel out the
management of the corporation to one or more committees which
have the responsibilities listed in the resolutions establishing
the committees. The particular language of each resolution is
very important, because committees have limited jurisdiction.
The absence cf explicit authorization to act in a certain area
will prevent the committee from exercising jurisdiction unless
general language is skillfully used.
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The authority of each committee flows directly from the
board, which has the power to reverse, modify, or limit the acts
of these committees, as well as the liability for a failure to
do so, when the best interests of the corporation reguire such
action. The board also has the responsibility to oversee the
operations of these committees consistent with section 41.

The activities that may be delegated to committees is
unlimited. Although other statutes provide that certain
important functions may not be delegated to committees, it is
possible to prevent potential abuses by making clear the
continuous duty of the board to supervise and correct the
actions of the committees, and by making certain remedies
available to prevent oppressive committee action. Committees are
no more susceptible to use as an oppressive tool by a grasping
majority faction than is the board itself. Moreover, members of
committees are themselves appointed by a majority vote of the
board. The proper remedy for oppressive or unfair committee
acts are actions under sections 79 or 108 for violations of
sections 44 or 108.

Any natural person, whether a director or a non-director,
may serve as a full, voting member of any committee if that
person is appointed by the board. This provision permits the
corporation to make full use of the talents of non-directors
with special expertise, or of directors or officers of related
or non-related corporations by appointing them to full
membership on committees. The traditional objections to
non-directors on committees are that those persons are not
necessarily subject to the traditional standards of conduct
towards the corporation, and that the tasks delegated to them
are tasks that the board should control. This section answers
these objections by subjecting committee members to the director
standard of conduct, and by making the board responsible in
subdivisions 1 and 6 for the oversight and the acts of the
committees. The board should take these duties and
responsibilities into account before deciding to place
non-directors on committees.

Subdivisions 3 and 4 set forth the basic procedures to be
used by each committee. The quorum 1is set by the same
procedures used to set board quorums, while the procedures under
which the board operates in regard to meetings, absent
directors, written actions and valid acts are also applicable to
the committee. This section applies board procedures because
committees are merely extensions of the board, and should be
treated as the board would be treated in the same situation.

Subdivision 5 requires that minutes of committee meetings
be made available to directors and members of that committee on
request. The minutes are available to directors to enable them
to perform their oversight duties, and to inform them of
committee actions they may wish to revise, modify or rescind.
Members of the committee have access to the minutes for their
own reference, of course.

Section 43

SOURCE: New
FORMER MINNESOTA PROVISION: None
CHANGE FROM FORMER LAW: Neither Minnesota Statutes nor recent
Minnesota case law contain any reference to the subject covered
by this section, which is a developing area of law.
GENERAL COMMENT:

This section explicitly permits the formation of and

validates the results reached by committees composed of
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disinterested persons formed to determine whether the interests
of the corporation will be served by a particular suit on its
behalf. ,

The power of the board to consider whether derivative
claims brought on behalf of the corporation should or should not
be voluntarily dismissed by the corporation has been gquestioned
recently in the Delaware case, Maldonado v. Flynn, 413 A. 2d
1251 (Del.Ch. 1980), rev'd on other grounds, 417 A.2d 378
(Del.Ch. 1980) (the power to control the management of the board
did not include the power to control the course of a derivative
suit in a situation where an independent committee of the board,
not specifically authorized by any provision of Delaware law,
had duly considered the dismissal of and had reached a good
faith decision to dismiss, an action on behalf of the
corporation against other members of the board for their
acceleration of the date on which particular stock options were
to be exercised). In Maldonado, the cocurt held that the power
to dismiss such an action where the corporation refused to
pursue a breach of fiduciary duty claim was not included in the
powers of the board to manage the corporation generally.

The control of a suit instituted on behalf of the
corporation is part and parcel of the management of the
corporation, absent fraud. The continuation of such a suit may
not be in the best interests of the corporation and may even
have an extremely negative effect upon the business of the
corporation and its shareholders.

The rule, suggested by Maldonado, that any sharehoclder may
supersede the board in the conduct of litigation in the name of
the corporation is explicitly rejected by this section.

Instead, decisions to dismiss such an action, made in good faith
by an independent, objective committee, are final and binding on
shareholders, directors and officers of the corporation and upon
the corporation itself. Abbey v. Control Data Corporation, 460
F.Supp. 1242, 1243-44, 1245-46 (D.Minn. 1978), affirmed, 603
F.2d 724, (8th Cir. 1979), cert. denied, 100 U.S. 670

(1980) (situation similar to Maldonado involving illegal foreign
payments instead of advance of exercise of options).

No derivative suit should be dismissed solely because it
names directors, officers, or persons involved in the management
of the corporation, on the ground that the suit therefore would
not be in the best interests of the corporation due to its
presumed disruptive or nuisance impact. Committees dismissing
suits should be expected to set forth specific, business-related
reasons why the suit is not in the best interests of the
corporation. Once a decision is reached in good faith, and the
reasons are stated, however, that decision is final and binding
upon all parties, unless a court finds that the decision was
made by a committee that was not independent and objective. If
such a finding is made, the court should order the resumption of
the suit, and any resumption ought to relate back to the time of
filing if the original statute of limitations has expired.

It should be noted that Barrett v. Shanbean, 187 Minn. 430
245 N.W. 830 (1932) is distinguishable from Maldonado. In
Barrett, a settlement by the corporation was approved by the
court. The plaintiff had a right only to his proportionate
share of the corporation (then in ligquidation), and had no
individual right to redress. However, the court states, in
dicta, that "If the directors refuse to sue for secret profits,
then relief can be obtained in the appropriate stockholders'
action." Id. at 432, 245 N.W. at 831. 1If all of the
requirements of section 43 are complied with, no "stockholders'
action" will be allowed and, to that extent, Barrett is
overruled.
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SOURCE: MBCA Section 35
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.31

CHANGE FROM FORMER LAW: This provision retains the basic
standard of conduct set forth in Section 301.31, but adds two
new concepts to statutory corporation law in Minnesota.
Subdivision 2 sets forth the right of a director to rely upon
information presented and vouched for by other directors,
officers, or employees of the corporation or by persons expert
in the area to which the information is relevant in certain
situations while remaining within the standard set forth in
subdivision 1. Subdivision 3 establishes a presumption that a
director present at a meeting assents to board actions taken at
that meeting unless he or she dissents from the action or
objects to the meeting itself and does not participate in it.

‘GENERAL COMMENT:

Directors have great powers over the corporation, and few
restrictions. The most important restriction on their power is
the duty to comply with the standard of conduct set forth in
this section.

Although the language of subdivision 1 differs slightly
from Minnesota Statutes, Section 301.31, it continues the
previously established standard of conduct. While an extensive
review of that standard is beyond the scope of this commentary,
a few words summarizing subdivision 1 are in order.

Subdivision 1 deals only with directors. The conduct of
officers is treated in section 51.

Subdivision 1 continues to protect a director from personal
liability if the director, in good faith and with reasonable
care in making a decision, makes a business judgment which turns
out to be disadvantageous to the corporation. Retention of this
protection is essential as an incentive to directors to take
corporate risks that may lead to corporate profits and success.
This "business judgment" rule, as it is referred to, is made a
three-part rule by the addition of the words "in a manner the
director reasonably believes to be in the best interests of the
corporation." An act must not only meet the first two criteria
(good faith and reasonable care) but also the third (best
interests). The "best interests" clause simply requires the
director to assess the interests of corporation. (Conflicts of
interest are dealt with in section 42.)

The last clause of subdivision 1 ("with such care as an
ordinarily prudent person . . .") is retained from the former
law because it applies a flexible standard to each unigque set of
corporate facts. The word "diligence" which appeared in Section
301.31 has been eliminated because that concept 1s subsumed
within the word "care".

If a director acts in reliance on the types of information
set forth in subdivision 2(a), and that reliance is warranted,
then if the decision reached by the director would have
conformed to the standard of conduct set forth in subdivision 1
had the information relied on been accurate, the director is
considered to be conforming with this section. Accordingly, the
director will not be liable, even if the information relied on
is incorrect or misinterpreted. However, since the director
must actually rely the information in making the decision, no
director who is unaware of the information will be permitted to
use the safe harbor of subdivision 2.

This right to rely appears in the new act because a
director of most modern corporations cannot personally ascertain
all of the facts necessary for proper management. In addition,
primary responsibility for certain areas of the operation of the
corporation may have been delegated to a committee under section
42. Experts may be needed to analyze a certain set of
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circumstances. "Expert" is not limited to any class of licensed
or unlicensed persons, but should be construed broadly to mean
any person who could reasonably be expected to have special or
superior knowledge. An expert's information must be within his
or her field of "competence" in order for the director to rely
on the information; in contrast, a director need only have
confidence in the ability of the committee that presents
information under clause (c) to rely upon the report of the
committee.

Subdivision 3 provides directors with an incentive to
critically debate and decide management questions. Active
involvement in the management of the corporation, where
appropriate, is part of a director's obligation to the
corporation under subdivision 1. The position of director
liability on a director who does not expressly dissent will
discourage directors from silently acgquiescing in corporate
mismanagement because those directors will be accountable for
that mismanagement.

Special Comment:

Although this section does not mention the standard of
conduct for officers or shareholders, a few words on the subject
of conduct generally might be useful.

The conduct of directors and officers with respect to the
corporation has been part of the Minnesota Statutes for almost
fifty years. The shareholders also have a right to a certain
standard of conduct. Young v. Blandin, 215 Minn. 111, 116-17, 9
N.w. 2d 313, 316 (1943), Chicago Stadium v. Scallen, 530 F.2d
204, 207 8th Cir. (1976), Honigman v. Green Giant Co., 208 F.
Supp. 754, 758 (D. Minn. 1961). Promoters (and perhaps
incorporators) must meet a similar standard. Earle R. Hanson &
Associates v. Farmers Co-op Creamery Co., 403 F.2d 65, 70 (8th
Cir. 1968). Majority shareholders may also be required to
conduct themselves in certain ways with respect to other
shareholders, Rockler & Co. v. Minneapolis Shareholders Co.,
425 F. Supp 145 at 149 (D. Minn. 1977). These standards are not
specifically defined in this statute, because the courts must be
free to continue to make determinations of the applicable duty
on the basis of the facts in each case.

Section 45

SOURCE: Cal. Corp. Code Section 310 (West)
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No prior Minnesota statute has dealt
with the validity of transactions between corporations and
certain interested persons. There is Minnesota case law on the
subject of corporate opportunity, but this section does not deal

with that issue.
GENERAL COMMENT:

This section does not replace the existing case law in this
state with regard to corporate opportunity. See Miller wv.
Miller, 301 Minn. 207, 222 N.W. 2d 71 (1974); A. C. Petters
Co. v. St. Cloud Enterprises, Inc., 301 Minn. 261, 222 N.W. 2d
83 (1974); Diederick v. Helm, 214 Minn. 483, 14 N.W. 2d 913
(1944). Instead, 1it deals solely with apparent or actual
conflicts of interest inherent in transactions between the
corporation and the director or any other organization in which
the director participates as a director, officer, or other
representative or has a material financial interest.
Transactions of this sort will not be void or voidable if the
director establishes that the transaction 1is fair or if certain
disclosures are made and certain consents are received. This
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section states explicit standards for meeting those
requirements. This does not mean that all transactions that do
not comply with this section are automatically void or voidable,
and, the courts are free to deal with those transactions con a
case-by=-case basis.

This section provides three methods of validating the
transaction because one of these methods may be more convenient
than either of the other two. In each case, the end result is
the same; there 1s some assurance that after all of the facts
have been disclosed, the shareholders or directors have (or in
the case of (a), reasonable shareholders or directors would
have) approved the transaction.

The standard in subdivision (a) reflects the decision in
Fountain v. Oreck's, 245 Minn. 202, 207, 71 N.W. 24 646, 649
(1955), that the transaction will be upheld if the director has
dealt fairly with the corporation and if the terms of the
transaction are fair and reasonable; Swenson v. G. O. Miller
Telephone Company, 200 Minn. 354, 359, 274 N.W. 222, 225
(1937). However, it may be necessary to bring the matter to
court in order to obtain a definitive answer to questions of
fairness and reasonableness. In such a case the other two
methods provided by this section may be much more conventient
for all parties.

Paragraph (b) permits the shareholders to wvalidate the
transaction by informed consent. The majority required for
validation is a majority of the outstanding shares, but the
shares of an involved director shall not be voted. Thus, a
director owning a majority of the outstanding shares cannot use
this method, since a majority of the outstanding shares would be
prohibited from voting. This procedure is consistent with and
provides for a more specific safe-harbor than the procedure
approved in Lake Park Development Co. v. Paul Steenberg
Construction Co., 301 Minn. 396, 276 N.W. 651 (1937)
(shareholder acquiescence in conflict of interest transaction
held approval by shareholders). Full disclosure of all of the
material facts is required, and the failure to disclose any
material fact will prevent the director from using this
subdivision to obtain approval.

Paragraph (c) permits the board, or a committee appointed
by the board, to approve the transaction, after full disclosure.
The board or the committee members must comply with section 44
in approving the transction. If the standards set forth in
section 44 and in this paragraph are met, the fairness of any
transaction so approved is conclusively presumed. If those
standards are not met, the transaction may be attacked as wvoid
or voidable, and the approving directors may be liable for
approving the transactions.

Subdivision 2 permits the board to set its own compensation
without further approval under this section. These transactions
are not considered to involve a conflict of interest and need
not be ratified under subdivision 1. ‘

Subdivision 2(k) attributes the financial interests of the
immediate relatives of the director to that director.
Transactions with corporations in which these relatives have a
material financial interest are likely to benefit the economic o
unit from which the director derives or appears to derive some
benefit. Thus, in order to avoid even the appearance of a
conflict of interest, transactions involving these persons or
organizations in which they have a material financial interest
are subject to this section.

This section prohibits the inclusion of an interested
director or shares owned by that director for purposes of
determining the presence of a quorum and approving the
transaction. Prior case law is inconsistent; Fountain v.
Oreck's, 245 Minn. 202, 71 N.W. 2d 646 (1955) (director counted
for a quorum at meetings where he was paid a bonus for his
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duties as general manager) permits interested directors to be
part of the quorum, while Goldie wv. Cox, 130 F. 2d 695 (8th Cir.
1942), and In re Fergus Falls Woolen Mills Co., 41 F. Supp. 355
(D. Minn. 1941), hold that such participation is impermissible
at least in bankruptcy situations. This statutory provision
settles the inconsistency.

Section 46

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.30,
Subdivision 1

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.30
required a president, secretary and treasurer, although any two
of these (or any other) offices could be held by one person.
This section does away with these requirements and requires only
that some person exercise the powers and fulfill the duties
listed in section 47. One person may exercise all of those
powers.

GENERAL COMMENT:

Many modern corporations no longer have persons holding the
title of president, secretary, or treasurer. Instead, many
corporations now have chief executive officers, chief operating
officers, chief financial officers, and other "chiefs." Some
corporations have arrangements where there is a chairman of the
board and a management group of operating officers. Other
corporations have different structures. In any case, the former
provision was too restrictive. The new proposal is very
flexible, but it insures that the essential functions of
corporate executive and operating offices shall be carried out.
This flexibility is possible in great part due to the more
concrete duties laid out in section 47 and in the rules
governing elections set forth in section 50.

Section 47

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.30,
Subdivision 2

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.30 left
the determination of the duties of officers tc the bylaws or to
the board. That law imposed no duties. This section provides
some duties but gives the board the ability to change those
presumptions in the articles, or bylaws.

GENERAL COMMENT:

This section sets forth these duties of officers with the
informal, closely held corporation in mind. There is frequently
no explicit assignment of duties in a small corporation. There
may not have been an election of officers (for a discussion of
that situation see the General Comment to section 50). In the
absence of such an assignment, this section lists the duties and
responsibilities of those occupying or performing the principal
functions of the offices of chief executive officer (CEO) and
chief financial officer (CFO). This list may be relied upon by
the officers themselves, shareholders, and third parties. This
list is, of course, only a very limited statement of the
responsibilities of the officers, and this section does not
limit the powers or responsibilities as determined by agency law
or as varied from this section in the articles or bylaws, or by

61



the board, pursuant to subdivision 1, but it will suffice as a
partial guide to the small corporation.

Subdivision 2 sets forth some of the duties of the CEO. The
CEQO has the power to generally manage the business. The CEO may
run the ordinary, day-to-day affairs of the corporation and bind
the corporation in the ordinary course of business. The CEO
may, unless prohibited pursuant to section 53, delegate this
power to another person acting as general manager pursuant to
that section, but the CEO remains ultimately responsible for the
actions of that person. Whether the delegate has the inherent
power to bind the corporation by virtue of the delegation
depends upon the scope of the delegation. The courts may expand
the inherent authority of the CEO to bind the corporation in the
ordinary course of business where they deem such expansion
appropriate. This section does not limit any authority derived
from other sources.

The CEO also generally presides at board meetings, a duty
generally inherent in the position.

The CEO, as part of the management of the business, must
also see that board actions are translated into effective
corporate actions. The specific duty is stated in clause (c),
in order to make it clear that board actions cannot be ignored.

Clause (d) gives the CEO the authority to execute
instruments and incur obligations. This authority is part of
the management authority; the instruments or obligations
referred to are those which have to do with the ordinary course
of business. This clause does not limit the authority of the
CEO in other situations, where courts find that the CEO has the
inherent authority due to board or shareholder acquiescence or
custom, see Lewin v. Proehl, 211 Minn. 256, 261, 300 N.W. 814,
817 (1941); Schlick v. Berg, 205 Minn. 465, 286 N.W. 356 (1939),
or through a judicial expansion of inherent authority.

Corporations frequently deal with organizations that
require certification of proceedings or resolutions, most
commonly banks. Section 77 requires corporations to maintain
certain records. In order to fix the responsibility for these
record-keeping procedures, the duty of maintaining and
certifying board and shareholder records is assigned to the CEO,
while the CFO is assigned responsibility for financial records
generally. The CEO may delegate this duty under section 53,
subject to prohibition under that section, but the CEO remains
responsible for the performance of those functions. Where the
bylaws provide for and explicitly assign this duty to a
corporate secretary or another officer, the CEO is relieved of
this duty.

Naturally, the board may add duties to those listed here as
it sees fit. Each corporation operates under a unique set of
facts which may require different duties.

The duties of the CEFO are set forth in Subdivison 3. These
are all fairly traditional duties.

Both the CEQC and the CFO may also appoint persons to
subordinate offices and delegate some or all of these duties to -
those persons under section 53.

The provisions of subdivisions 2 or 3 relate to the express
authority of the officers. The real authority of an officer
almost always exceeds his express authority. This real
authority may be (a) actual (express or implied), or (b)
apparent, or (c) derived from ratification.

Express authority stems from statutes, the articles, or,
most frequently, the bylaws and resolutions of the board of
directors.

Implied authority is often called "inherent" or
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"presumptive" authority or authority "by virtue of office". It
may result from general custom or from the practice of the
particular corporation, or it may be incidental to express
authority. See, e.g. Alimonetto v. Rapid Gas, Inc., 80 S.D. 453,
126 N.W. 2d 116 (1964) (power to write check incidental to power
to purchase). Early cases tended to hold that the president had
no authority by virtue of his office to bind the corporation,
but later cases recognize the authority of the president to act
by virtue of his office for the corporation in its ordinary
business transactions. When the president acts as general
manager, he enjoys the implied authority inhering in the
manager. Lewin v. Proehl, 211 Minn. 256, 251, 500 N.W. 814, 817
(1941).

A general manager has implied authority to make any
contract or to do any other act appropriate in the ordinary
business of the corporation. Foley v. Wabasha-Nelson Bridge
Co., 207 Minn. 399, 401, 402, 291 N.W. 903, 905 (1940) 1
Restatement, Second, Agency, Section 73 (1958), 2 Fletcher,
Corporations Section 667 (Perm. Ed.). No formal appointment is
necessary; the fact that a person acts as the general manager is
sufficient to clothe him with this authority. This principle
partly explains the modern cases broadening the implied
authority of chief executive officers and the occasional case
recognizing unusual implied authority in other officers.

Apparent authority, sometimes called ostensible authority,
may or may not involve principles of estoppel. Where a
corporation clothes an officer or agent with apparent authority,
which is reasonably relied upon in good faith by third persons,
the corporation is estopped from denying such authority. Where
there is apparent authority, the absence of actual authority,
whether express or implied, is immaterial. BSee, e.g. Temple,
Brissman & Co. v. Greater St. Paul Corp., 189 Minn. 236, 248
N.W. 819 (1933) (by authorizing president to pay for two prior
audits, board authorized subsequent payments for audits ordered
by president.)

Unauthorized acts of officers which could have been
authorized in advance by the board of directors may also be
ratified later by the board. Ratification relates back to the
time of the act. It is equivalent to a prior authority, subject
to possible intervening rights of third persons. Ratification
may be either express, such as resolution by of the board of
directors, or implied. An implied ratification usually results
from acceptance of benefits with knowledge of the facts. The
circumstances under which the knowledge of a director or officer
should be imputed to the corporation are not always clear.

Section 48

SOURCE: MBCA Section 50

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.30,
Subdivision 1

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.30
speaks of appointing the additional officers, which implies only
one method of choosing officers. This section refers to
electing or appointing officials; actually, any sort of board
action naming officials will be valid. The section also
explicitly allows the board to set the terms of the officers.

GENERAL COMMENT:

This section is intended to be read as broadly as
possible. The board is the best judge of how the corporate
executive structure should be arranged, and this section allows
it to take almost any action with regard to establishing that
structure. Officers chosen under this section may delegate
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their duties to persons functioning in subordinate offices under
section 53, in the absence of a prohibition under that section.

Section 49

SOURCE: MBCA Séection 50

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.30,
Subdivision 1

CHANGE FROM FORMER LAW: This section gives the person holding
more than one office the express authority to sign documents in
both capacities, where required, by one signature if the
document indicates each of the capacities in which that person
signs the document.

GENERAL COMMENT:

This provision reiterates the ability of the board to shape
the scope of responsibilities of the CEO, the CFO, and all other
officers. Any person may hold or perform the functions of any
number of offices. This section also validates the signing of
documents by officers in more than one official capacity. Any
document that must be signed by more than one particular officer
will be valid and binding if the officer signing the document
holds all of those positions, and if that officer indicates in
the document that he or she is signing the document in more than
one capacity by clear reference to those capacities.

Section 50

SOURCE: New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: Minnesota law has not previously
addressed this subject. '

GENERAL COMMENT:

Boards of some corporations fail to elect or appoint
officers to to principal offices, i.e. chief executive officer
(CEO) and chief financial officer (CFO). In other cases, an
emergency may occur and some other person may have to assume the
duties of the CEO or CFO. In either situation, there is no
reason for a corporation, especially a small corporation, to be
without either of these two officers. The functions of these
two offices are sufficiently important to corporate management
to warrant treatment of the persons exercising those functions
as officers. This section allows such a person to exercise all
of the powers inherent in that office, and subjects that person
to the duties and liabilities of that position.

The application of this section is limited to the CEO and
the CFO because they are the only officers that this statute
requires a corporation to have, and because many small
corporations can be managed, at least for some period of time,
without any other officers.

The registered office, rather than the principal executive
office, will be the key office of the corporation for all
purposes in such cases, because the shareholders cannot be
expected to know that a certain person has been functioning as
the CEO, to know the location of that person's office, or to
depend upon that location as the site of any shareholder meeting
or as an address which notice may be sent. See section 1,
subdivision 17, and sections 65 to 67. A shareholder calling a
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meeting has the right to know that that meeting will be held at
a known place, such as the registered office, and not at some
location determined by the functions performed by officers not
chosen by the board.

Section 51

SOURCE: MBCA Section 51; New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No Minnesota statute has explicitly
addressed this issue.

GENERAL COMMENT:

This section concerns itself with the creation and validity
of the contract rights if any, of the officers of a
corporation. It specifies that an election or appointment to an
office for a fixed or indefinite term is not an employment
contract for that term. In order to secure contract rights, a
separate employment contract must exist. The contract is wvalid
if the board decides that the contract is in the best interests
of the corporation. This does not mean that a contract will be
void or voidable if it is later found not to be in the best
interests of the corporation; if the board decided that the
contract was in the best interests of the corporation at the
time the contract was approved, it will be valid and
enforceable. The last sentence merely makes explicit the
authority of the board to bind the corporation to an employment
contract for a period longer than the terms of the current board
members.

Section 52

SOURCE: MBCA Section 51; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.30,
Subdivision 3

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.30 did
not deal with resignation or vacancies, but governed only
removal. It made no provision for the effects of shareholder
control agreements. The new provision expands the scope of the
statute to cover resignation and vacancies, and expressly
validates provisions of shareholder agreements containing
special rules in the areas covered by this section.

GENERAL COMMENT: Subdivision 1 provides specific rules for the
resignation of an officer and the effective date of that
resignation.

Officers may resign by giving written notice of their
resignation to the corporation. "To the corporation", means
personal delivery to an officer, agent or director of the
corporation, personal delivery or mailing to either the
principal executive office or to the registered office, or
personal delivery or mailing to the registered agent of the
corporation. A resignation is effective immediately upon
delivery of that notice to any of these persons or places,
unless a later time or contingent circumstance from which a time
can be calculated (e.g., "Two weeks after a qualified successor
is elected to replace me.") is stated in the text of the
resignation. -

The resignation, when effective, immediately relieves the
officer of liability for acts occurring after the effective date.
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Delivery is the key event due to its easily provable nature
(registered mail, affidavits of service, etc.). However, if the
chief executive officer (CE0C) or the chief financial officer
(CFO) gives written notice of resignation, but continues to
perform the functions of the office, the written notice of
resignation is effective for the officer's position as an
elected or appointed officer, but the person still will be
deemed an officer under section 50, and all of the liabilities
of that officer continue to apply despite the attempted
resignation.

Subdivision 2 permits the board to remove an officer with
or without cause by a simple majority, in recognition of the
fact that an officer has no fixed right to his position as an
officer. Although the officer may have an action for damages
under a valid employment contract with the corporation for
removal without cause prior to the expiration of the contract,
such a contract must be established independently of the
election or appointment to the office.

Of course, the board may not have the power to remove an
officer if a shareholder control agreement under section 76 has
mandated that a certain person shall hold a certain office.
Unless the shareholder agreement is modified, the board has no
power to remove that person from office.

Subdivision 3 merely states that vacancies may be filled in
a variety of ways, including by implication, pursuant to section
47.

Any office filled under this subdivision is filled for the
remainder of the term, if any, for which the original officer
was elected. If the term was indefinite, or if no term was
specified, the vacancy shall be filled without reference to the
term.

Section 53

SOURCE: New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: Prior Minnesota law did not address
this issue.

GENERAL COMMENT: This section explicitly gives the elected or
appointed officers the power to assign duties to persons filling
subordinate positions, without board approval. The officer
remains liable for damages to the corporation for the actions of
those persons if the officer has violated the standard of
conduct set forth in section 51 in the course of delegating
duties to, or failing to supervise, those persons. However, the
articles or bylaws, or a resolution of the board may prohibit
the officers from delegating some or all of their duties.

Section 54

SOURCE: MBCA Section 35; Minnesota Statutes, Section 301.31
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.31
CHANGE FROM FORMER LAW: None
GENERAL COMMENT:

Officers are subject to much the same standard of conduct

as are directors, with few differences. The standard is not
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automatically met, as in the case of directors, by reason of
reliance upon information provided by others, unless it is
subsumed under the circumstances within the phrase "ordinarily
prudent person in a like position under similar circumstances".
An officer clearly has no right simply to rely on information
provided by another person if the matter relied on is within
that officer's own area of direct responsibility. On the other
hand, that officer may have a right to rely on others if the
matter is outside the scope of the relying officer's
responsibility. Because the scope of an officer's
responsibility can vary greatly depending upon his or her
position and the corporate executive structure, it is preferable
to permit flexible measurement of an officer's compliance with
the standard of conduct by reference to the particular
circumstance.

Section 55

SOURCE: Minnesota Statutes, Section 301.14, Subdivision 5; MBCA
Section 15, Paragraph 2; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.04, Subdivision 5 and 301.14, Subdivisions 1 to 5

CHANGE FROM FORMER LAW: This section explicitly grants the
board the power to authorize the issuance of shares and to fix
the rights and privileges attached to those shares. The new
provision also presumes, in the absence of different provisions
in the articles, that all shares are of one class and series and
that all shares have a fixed one cent par value for tax purposes.
Otherwise, the section leaves current law unchanged.

GENERAL COMMENT:

This section maintains the broad flexibility in the area of
fixing the rights of shares currently granted to the board by
Chapter 301. In fact, it somewhat broadens the power to fix
those rights. In Section 301.14, the board could fix the rights
and privileges of shares by resolution only if authorized to do
so by the articles. The board automatically has that power
under subdivision 2(b) unless the articles deny or limit that
power or have already fixed those rights.

Subdivision 1 gives the board the power to authorize the
issuance of shares, securities, and rights to purchase. The
only restrictions on that power are those set forth in
subdivision 2, the restrictions on issuance imposed by the
articles, and the maximum number of shares authorized by the
articles. Within those limits, the board has an absolute right
to proceed to authorize and issue shares as and when it sees
fit. The decision to bring new capital into the corporation is
an integral part of the management of the corporation and,
except for the limtations noted, ought to be completely
controlled by the board.

Subdivision 2 creates statutory presumptions in three
areas: classes and series; rights and preferences; and par
value for tax purposes.

Subdivision 2(a) makes all shares of a corporation part of
one class and series unless the articles provide otherwise.
This section reflects an effort to lessen the differences
between classes and series. The unitary class requirement
assures that small corporations, which are likely to have simple
articles, will not accidentally run afoul of the Internal
Revenue Code Subchapter S requirement that an electing
corporation have no more than one class of shares. Internal
Revenue Code Section 1371(a)(4). It also gives minority
shareholders of those corporations a certain amount of
protection, because in the absence of a provision in the
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articles, thelr preemptive right under section 58 cannot be
circumvented by the issuance of another class of shares unless
the articles are amended to authorize, or empower the board to
authorize, an additional class. Of course, any corporation can
circumvent the safeguards offered by these provisions by
ensuring that the original articles authorize the board to
create any number of classes or series in the hope that
investors will invest in the corporation despite the greater
difficulty in maintaining their propcrtional investment in the
corporation that such a provision might create.

Subdivision 2(b) gives the board the full power to set the
rights and preferences of all shares of any particular class or
series. All shares within the same class or same series should
have equal rights and preferences; if there are differences in
rights and preferences, the shares may actually be of two
different classes or series, even if designated as shares of the
same classes or series. However, the board cannot override
those provisions in the articles, if any, fixing those rights
and preferences. If the articles are silent with respect to one
or more particular rights or preferences, the board may fix
those rights and preferences. In the absence of all such
provisions in the articles or any board action fixing the rights
and preferences, all shares will have equal rights and
preferences, and all shares will be voting shares each having
one vote, see section 71, subdivision 3. Again, the capital
structure is ordinarily a matter within the discretion of  the
board, since it may from time to time be necessary to issue
shares with various rights without excessive statutory
restrictions by this act.

Subdivision 2(c) fixes the par value of shares at one cent
per share for tax purposes in the absence of any provision in
the articles or in the terms of already outstanding shares
setting a different par value. This provision is included to
satisfy the foreign corporation franchise tax requirements of
some states which are often based upon the number or par value
of the outstanding shares. This statute has eliminated the
former, outmoded concepts of par value, capital surplus, paid-in
surplus, earned surplus, and stated capital as operative
concepts, although a corporation may retain these standards
under this statute if it so wishes. However, the franchise
taxes imposed by some states are based solely on par value or
upon some combination of one or more of these former concepts.
Thus, for those corporations whose shares have no par value, the
statute provides a statutory presumption of a par value of one
cent, so that other states can determine the franchise taxes of
those corporations. This subdivision also permits the board to
set any par value it deems necessary for purposes of any other
statute or regulation.

Subdivision 3 describes the manner in which the board may
exercise the powers granted by subdivision 2. Actually, the
board need only approve a resolution fixing the numbers or types
of classes or series, the rights or preferences (including
voting rights) of those shares, or the par value of those
shares. After the resolution is approved, a copy of it and a
statement or affidavit certifying its adoption must be filed
with the office of the secretary of state, see section 1,
subdivision 11. The shares affected by the resolution may then
be issued; they may not be issued until that filing.

Once the board has adopted a resolution under subdivision 2
to fix the number of classes and series, rights and preferences
of shares, or the par value of shares, that resolution is part
of the investment contract. Even though it is not technically
an amendment to the articles, it is to be treated as if it were
for purposes of inspection under section 77. The terms of the
resolution may not be altered except in the manner set forth for
amendment of the articles in sections 14 to 19. This promotes
certainty and permits the shareholders to rely upon the
resolution and may stimulate necessary consideration of the
designations, rights and preferences, or par value of shares.
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The more permanent the decision is, the more serious the
consideration of that decision will be.

Subdivision 4 is merely a nonexclusive guide to the types
of rights and preferences that a share may be given. Section
301.04(5) restricted the ability to fix or alter rights and
preferences to six categories listed in the last clause of that
section, but this section does not limit the types of rights and
preferences that may be determined under this section.

Section 56

SOURCE: N.Y. Bus. Corp. Law Section 503; MBCA Section 17; New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.17

CHANGE FROM FORMER LAW: This section provides for a six month
period during which every subscription is irrevocable,
regardless of whether the corporation has been incorporated or
is still in the pre-incorporation period. Minnesota Statutes,
Section 301.17 provided two different periods, depending upon
whether the subscription agreement was entered into before or
after the issuance of the certificate of incorporation. This
section does not require formal acceptance of the subscription
by the board or by the shareholders and does not eguate
acceptance with an issuance or "allotment" of shares. The new
payment provisions reguire that payment for all shares of the
same class or series, if not governed by the subscription
agreement, must be requested at one time and in the same
proportion, unlike the old provision which permitted the board
to demand payment from individual investors,. inferentially at
different times and in different proportions. The investor
still has 20 days after the request within which to pay the
amount due. The new section eliminates the old lien provisions
and streamlines the collection procedures by referring those
problems generally to the laws of contract and secured
transactions. The new collection procedures provide that after
the forfeiture of the shares for for failure to pay the amount
due, the corporation may attempt to sell the shares governed by
the subscription, in which case the subscriber would receive the
proceeds in excess of the sum of the amount remaining to be paid
under the subscription agreement due and the expenses of the
sale, or, if no purchaser is found, the corporation may rescind
the subscription, in which case the corporation shall refund the
amount actually paid for the shares. In either case the
corporation may retain ten percent of the subscription price.

GENERAL COMMENT:

The old subscription section was far too detailed. Those
details duplicated the operations of many areas of law which,
though important to a subscription, have no other direct
relevance to corporate law. The new provision leaves the
consequences of non-payment largely to areas of the law
governing contracts, secured transactions, or bankruptcy, or to
the common-law. This dependence on other areas notable is
because the other parts of this act emphasize detail and full
discussion of the applicable procedures. Only rarely did the
old law provide the detail required by the old subscription
section.

Subdivision 1 provides that no subscription agreement is
enforceable unless signed and in writing. The signature
requirement is new and was adopted in order to ensure that oral
subscriptions, always hard to prove, are no longer used. The
signature requirement adds certainty to the subscription
document.

Subdivision 2 makes all valid subscriptions irrevocable for
six months from the day the subscription agreement is signed
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unless the terms of the subscription agreement permit, or all
the subscribers or shareholders consent to, an earlier
revocation. Under this section, no acceptance is necessary in
contrast to the old statute. "Formative'" or pre-incorporation
subscriptions are included in this rule and are treated as any
other subscription would be treated. Subscribers may be
released from the agreement by the terms of the agreement for
obvious reasons or by unanimous consent because the contract is
a contract among shareholders and subscribers, and unanimous
consent acts as a total release from any obligation under the
contract.

Subdivision 3 allows the subscription to set the payment
timetable. An agreement which provides only that the
subscription is payable upon any one date or at a particular
time, e.g. "Two weeks after the incorporation is filed", 1is
payable in full on that date or at that time.

If the agreement is totally silent as to the payment date
this section allows the board to fix the payment time or times.
The board is in the best position to know when additional
capital is required. However, in order to assure that this
device is not used to force particular subscribers to pay at
times not required of other subscribers each payment must fall
in equal proportions upon all subscribers to shares of the same
class or series.

Subdivision 4 provides for a simpler procedure for handling
forfeitures. The corporation still has the option of proceeding
either to collect the debt by all available legal or equitable
remedies, or to declare the subscribed-for shares forfeited.
However, the corporation cannot declare the shares forfeit until
the twenty-first day after written notice of a demand for
payment has been given (see section 1, subdiwvision 17). If
payment has not been tendered to the corporation by that day,
the corporation may declare the forfeiture without any
additional notice to the 'subscriber.

At this point the corporation may choose between either of
two courses of action: it may return to the subscriber that
portion of the purchase price paid prior to the forfeiture in
excess of ten percent of the entire price agreed upon in the
subscription agreement, or it may attempt to sell the shares to
a third party and retain ten percent of the original purchase
price.

If the corporation chooses to sell the shares, it must sell
them for no less than the unpaid amount plus the expenses
created by the sale. Any amount received for the shares in
excess of the sum of the unpaid amount, and the expenses of the
sale is to be paid to the subscriber, but the subscriber cannot
receive more than the amount actually paid to the corporation
for those shares. No delinguent subscriber should profit by
that delinquency, even if the market value of the shares has
increased before the declaration of the forfeiture. If the
corporation cannot find a willing buyer at this minimum price,
it may either proceed to collect the debt under other laws or
return the amounts received, if any, from the subscriber (less
ten percent of the purchase price), and cancel the
subscription. If it cancels the subscription, the shares become
authorized but unissued shares. The corporation is permitted to
retain ten percent for two reasons: first the loss of part of
the purchase price as a penalty for non-payment will deter
investors from reckless entrance into or disregard of
subscription agreements; and second the retention of this amount
by the corporation will partially compensate the corporation for
the opportunity costs of and additional expenses incurred in
finding a new owner for those shares.

Section 57




SOURCE: MBCA, Section 18, Paragraphs 1 and 2; Section 19,
Paragraph 3; Section 25, Paragraphs 2, 3 and 4; Minnesota
Statutes, Section 301.16, Subdivision 2; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections 301.15
and 301.16

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.15
required certain types of consideration for shares. Under this
section, almost any type of consideration is valid, although
consideration transferred in the future must be tendered to the
corporation in an enforceable written agreement. No
consideration at all is required for the issuance of shares in
exchange for or in conversion of other shares of the
corporation. Valuations of non-monetary consideration will be
presumed to comply with the standard of conduct provided in
section 44 if made in accordance with accounting principles, or
methods of valuation, reasonable in the circumstances. The.
corporation may issue shares and share certificates only upon
receipt of the consideration or an enforceable written agreement
to transfer the consideration at some future date to the
corporation. Liability for wrongful valuation is set forth in
detail in this section and has been expanded slightly. The
statute of limitations has been reduced to one year.

GENERAL COMMENT:

This section governs the type and guantity of consideration
that may be accepted by the corporation in exchange for its
shares.

Subdivision 1 retains and expands the already flexible
definition contained in existing Minnesota law (Section 301.15,
subdivision 1) of valid consideration. Almost any consideration
is acceptable as long as it is approved by the board or the
shareholders, and as long as all consideration other than money
is given a dollar value. Services to be rendered have been
retained as valid type of consideration, in order to protect the
investment of those persons who have nothing but their labor to
contribute to the capital of the corporation. Elimination of
this group is an unacceptable barrier to small business capital
formation and would not add materially to the stability of the
capital structure of a corporation. In fact, any consideration
of value, actual or promised, may be accepted, if the resolution
authorizes its acceptance either specifically or generally.

The directors or shareholders need not list the price of
every share issued. Instead, they may establish a minimum price
or a general formula from which the price of the shares may be
computed without any further need for board or shareholder

action. If the resolution establishes such a minimum price, the
board may authorize the sale of those shares at any higher
price. 1If the resclution establishes a formula, the board may

authorize the sale of shares at a price computed by that formula.

No consideration is required for shares issued in the
course of exchanges, conversions, share splits, reverse share
splits, or share dividends, if the issuance is authorized by a
resolution of the board or the shareholders. However, only
shares of the class or series to be exchanged or converted, or
in respect of which the split or dividend has been declared, may
be issued unless the articles permit the issuance of a different
class or series in the course of that transaction, or unless an
absolute majority of the holders of the class or series to be
issued in the transaction approve the issuance. This class
approval is required because the issuance is as much a
modification of the investment contract as the types of
amendment which require class voting under section 15.

Subdivision 2 establishes the presumption that the
valuation of consideration, or the approval of the terms of
payment of the consideration is in compliance with the standard
of conduct provided in section 44 if made on the basis of
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accounting or valuation methods reasonable in the

circumstances. This standard of reasonableness recurs
throughout the statute and is discussed in detail in the General
Comment to section 85. Once the presumption is established, the
directors or shareholders are protected from liability by
section 44 unless it is proven that they willfully or
negligently voted for, or were present and failed to vote
against, the issuance of shares for unfair or overvalued
consideration. In that case the directors or shareholders
(whichever is appropriate) are jointly and severally liable to
the corporation for the amount of the damages suffered by
shareholders who are not so liable. See Section 301.16,
subdivision 2. Each director or shareholder found liable,
except those found liable of knowing, deliberate fraud, may sue
any or all other persons found liable under this section for
contribution.

Under subdivision 3, a corporation may issue share
certificates, or in the case of uncertificated shares may
register the shares to a new owner, only when those shares are
nonassessable, that is, when the consideration due has been
received by the corporation, or when all of the shareholders
consent to the issue. In order for the consideration to have
been "received by the corporation" in the case of future
consideration, it is required only that the corporation have
received an enforceable written agreement to transfer property
or render services in the future. The requirement that no
shares issue until the full consideration was paid or rendered
to the corporation (Section 301.18, subdivisions 1, 2 and 3) has
been eliminated, because the action on the written agremenet
provies ample protection to the corporation, while permitting
the shareholder to vote the shares, receive distributions in
respect of the shares, transfer or pledge the shares, and
otherwise act as a shareholder. :

Directors should be aware that the standard of conduct
provided in section 44 applies to acts of the board under this
and all other sections. In certain circumstances the issuance
of shares for certain types of consideration, especially for
future consideration, may be a violation of that standard of
conduct for which directors will be personally liable.

Failure to comply with this section would result in
liability for the difference between the amount agreed upon and
the amount received. Those liable are the persons who approved
the issuance of shares, if they Kknew of the violation at the
time the issuance was approved, the persons who originally
received the shares and any transferees of or successors to the
interest of that person if they acquired the shares knowing of
the violation. The liability of the original shareholder is
absolute because subscribers and shareholders have a duty to pay
the full price of their shares, see section 63. However, those
directors or shareholders who approved the issuance of shares
without full knowledge of the actual value of the consideration,
should not be liable for the difference between the full price
and the actual value if they have not violated the provisions of
subdivision 2, or section 44. Those who acquire shares from an
original shareholder without knowledge of such a deficiency
should not be required to pay to the corporation what they may
have already paid to the original shareholder.

This section limits the liability of pledgees and other
similar persons to the assets held in their roles as such. If
the delinquent shares are surrendered to the corporation, the
pledgees will not be liable for the deficiency, even if they
tocok the shares with knowledge of the unpaid amount. Pledgees
or legal representatives are not guarantors of payment; once the
underpaid shares have been returned to the corporation, there is
no reason for the corporation to require further payment.

All persons liable under this section may seek contribution
from all others liazble as a result of the same transaction.
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Section 58

SOURCE: New

FORMER MINNESOTA PROVISICN: Minnesota Statutes, Section 301.14,
Subdivisions 6, 7 and 8

CHANGE FROM FORMER LAW: This section governs "rights to
purchase," a term which includes the right to purchase,
exchange, or convert securities into shares. This section
differs only in form from section 301.14, subdivision 6, which
contains the general grant of authority to issue such rights.
Subdivision 3 of the new provision is taken directly from
subdivision 6. Subdivision 4 requires that a number of
authorized, unissued shares sufficient to satisfy all
outstanding rights to purchase must be reserved at all times;
this is not a change in the law. However, under this section,
the board has the inherent power to issue and fix all the terms
of these rights, even in the absence of specific authorization
to do so in the articles or in a resolution of the
shareholders. This authorization was required under section
301.14, subdivision 7. An actual certificate for these rights
remains optional, but in the absence of such a certificate, a
statement of the terms of the right to purchase is still
required.

GENERAL COMMENT:

Section 55, subdivision 1, and subdivision 2 of this
section give the corporation the power to issue rights to
purchase. The phrase "right to purchase" has been defined to
include all warrants, options, convertible debentures, and
similar rights. This definition is to be construed as broadly
as possible. What these securities have in common is the right
they bestow on their holders, namely, the right to acquire
shares of the corporation either directly or indirectly by
conversion or exchange. Because the rules governing these rights
should be uniform and because of the ease of reference the
phrase "right to purchase" produces, all of these rights are
referred to as one category.

These rights may take any form the board desires to give
them. Any combination of rights or terms is permitted. In order
to provide the board with the greatest possible discretion,
subdivisions 3 and 4 grant the board the power to fix virtually
all of the terms of the rights to purchase, with little or no
need to conform to any document except the articles. The
articles may restrict the right to issue these rights to
purchase, or may limit or restrict the power of the board to fix
the terms of the rights to purchase. 1If the articles do not
contain explicit provisions dealing with this matter, the board
has a free hand.

In the event that rights to purchase are issued, those
persons who purchase or otherwise receive those rights are also
entitled to receive a statement, or a document incorporating by
reference and indicating how the person may obtain a statement,
of all of the terms, provisions, and conditions of the rights to

purchase. If the rights to purchase are evidenced by a special
document or certificate, this list or reference to a list must
appear on the document. If the right is not evidenced by a

certificate, a transaction statement (see Minnesota Statutes,
Section 336.8-408) must be delivered to those persons and must
contain a list or reference to a list of the terms, provisions
and conditions of those rights. The definition of "right to
purchase" includes a contractual agreement, and any such
agreement may comply with subdivision 5 by listing the terms,
provisions, and conditions of the right to purchae in the
contract.
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Section 59

SOURCE: N.J. Stat. Ann. Section 14A:5-29(3); New
FORMER MINNESOTA PROVISION: Section 301.04(9)

CHANGE FROM FORMER LAW: Prior Minnesota law on this subject was
largely decisional. Cases such as Jones v. Morrison, 31 Minn.
140, 16 N.W. 854 (1883) (power to increase capital shares of a
corporation; additional shares to be held in trust for existing
shareholders according to their proportional ownership), Van
Slyke v. Norris, 159 Minn. 63, 198 N.W. 409 (1924) (shareholder
having preference right to shares may not recover damages based
on that right after failing to exercise the right) and Falk v.
Dirigold, 174 Minn. 219, 219 N.W. 82 (1928) (plaintiff entitled
to same proportion of present shares that he held of the
original shares, and may enforce that right) upheld preemptive
rights and the right to enforce those rights. However,
Minnesota Statutes, Section 301.04(9) barely hints at the
existence of those rights by providing only that the articles
may limit or deny preemptive rights. This section defines
preemptive rights, states when those rights accrue to the
shareholder, defines the exceptions to those rights, defines
what those rights entitle the shareholder to purchase and how
the shareholder is to be notified of that purchase, and defines
the result of failure to exercise of those rights.

GENERAL CCMMENT:

This section provides a definition of preemptive rights and
a detailed procedure for their exercise. However, the
definition and procedure are only statutory presumptions which
may be denied or limited in the articles or, in regard to a
specific class or series, in a resolution of the board fixing
the rights and preferences of that class or series, if the board
is authorized to do so by the articles. (See section 52.)

The detailed procedure 1is based primarily on the New Jersey
provision, N.J. Stat. Ann. Section 14A:5-2(3), which itself is
based upon New York Business Corporation Law, Section 622.

Subdivision 2 defines preemptive rights. It does not
define when those rights may be exercised (see subdivision 3) or
what the "certain fraction" that the shareholder may acquire is
(see subdivision 5), but it does state the basic rule that the
shareholder has a right to contribute more capital to the
corporation, and to receive more shares, securities, or rights
to purchase shares or securities for that contribution, before
the corporation may issue shares, securities, or rights to
purchase shares or securities tc others. This gives the
original investors the opportunity to preserve the original
degree of control they had over the corporation.

However, not every shareholder has a preemptive right in
all instances where shares, securities, or rights to purchase
shares or securities are issued. The shareholder has a right to
maintain proportional ownership of only the particular class or
series of shares he or she owns. Therefore, when a corporation
proposes to issue shares of that class or series, or securities
convertible into or exchangeable for shares of that class or
series, or rights to purchase shares of that class or series,
see section 58, the shareholder has a preemptive right to
purchase some of those shares, securities, or rights to purchase
shares. A shareholder does not have a preemptive right to
purchase shares of or convertible only into another class or
series, rights to purchase shares of or shares convertible only
into another class or series, securities that are not
convertible into the class or series of shares owned by the
shareholder, or rights to purchase securities that are not
convertible intoc the class or series of shares owned by a
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shareholder.

The preemptive right is further limited by subdivision 4,
which exempts shares, securities or rights to purchase shares or
securities issued in connection with certain transactions from
the exercise of preemptive rights, including:

a) Shares issued for nonmonetary consideration. The
consideration may well be unique; it may be the services of a
particular person, land, plant, or an entire business. In this

situation, the original shareholders have nothing comparable to
offer, unlike the usual case where the corporation seeks only
cash. It may also be impossible to act quickly under the
articles to issue a new class or series of shares to be
exchanged for that consideration to take advantage of
opportunities.

b) Shares issued pursuant to a plan of merger or exchange.
Shareholders must approve these major corporate transactions,
and therefore consent to the issuance of shares under the plan,
except in those cases where no material dilution would result
from a merger, see section 91, subdivision 3. Moreover, the
holders of a class or series involved in an exchange vote on the
exchange as a class or series, section 91, subdivision 2. In a
merger, the class or series votes if the merger would modify a
right of that class listed in section 16, section 91,
subdivision 2.

Shareholders who wish to maintain their proportional
ownership may signal their disagreement with the purpose of the
merger or exchange by voting against approval or by dissenting
under sections 80 and 81. Mergers and exchange are usually
entered into for reasons antithetic to the concept of preemptive
rights. .

c) Shares issued pursuant to employee or incentive benefit
plans. These plans set aside a certain number of shares for
purchase by corporate executives and employees. If preemptive
rights were to be allowed with respect to these shares, the
number of shares available for this purpose would always be
uncertain and, if preemptive rights were fully exercised, no
shares would be available. Moreover, many of these plans must
be approved by the shareholders, in order to comply with other
laws, for example Internal Revenue Code Sections 422(b) and
423(b)(1).

d) Shares issued as a result of the prior sale of rights to
purchase shares or securities. These rights to purchase have
already been subject to preemptive rights once and need not be
subject to those rights a second time.

e) Shares issued in a public offering. Shareholders can
maintain their proportionate ownership by purchasing shares on
the open market after the issuance of the shares.

f) Shares issued under a court-ordered reorganization. The
power of the court will protect the rights, if any, of the
existing shareholders.

Subdivision 5 expresses in verbal form the mathematical
formula for computing the number of shares a shareholdgr is
entitled to purchase in the exercise of a preemptive right.
That formula is:

X = Y =---

Where X = The number of shares of the class or series
proposed to be issued, or rights to purchase,.that
the individual shareholder in gquestion is entitled
to purchase.
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Y = the sum of the number of shares of that
class or series proposed to be issued, the
number of shares of that class or series
into which the securities proposed to be
issued are convertible, the number of shares
that may be purchased with the rights to
purchase shares proposed to be issued and the
number of shares into which the securities
that may be purchased with the rights to
purchase securitiies proposed to be issued
may be converted.

A = The sum of the number of shares of that
class or series owned by the shareholder
in question prior to the proposed issuance,
the number of shares of that class
or series into which securities owned by
that shareholder prior to the proposed
issuance could be converted, and the
number of shares of that class or series
into which securities which could be
purchased under rights to purchase owned
by that shareholder prior to the proposed
issuance could be converted.

B = The sum of the number of shares of that
class or series outstanding before the issuance,
the number of shares of that class or series
into which all securities outstanding before
the issuance could be converted, and the
number of shares of that class or series
into which securities which could be purchased
under all outstanding rights to purchase
could be converted.

Shareholders may waive their preemptive rights to a
proposed issuance in writing. Oral waivers are not binding. A
written waiver regquires no consideration to be effective. In
any case, a walver of preemptive rights is effective only for
one proposed issuance which must be described specifically in
the waiver, unless the waiver clearly states that it is for more
than one proposed issuance and states what issuance it does
include. A waiver may include all future issuances 1f it
explicitly states such a blanket waiver in its text.

Each corporation that proposes to issue shares, securities
or rights to purchase shares or securities must give all
shareholders who have preemptive rights under subdivision 3
written notice stating the number of newly issued shares,
securities, or rights to purchase to which each shareholder is
entitled, the price, terms, and conditions on which the
preemptive right may be exercised, and the manner in which the
shareholders must exercise the right. This notice must be given
at least ten days prior to the expiration of that right and must
conform to section 1, subdivision 18.

Any shares, securities, or rights to purchase shares or
securities which shareholders do not purchase in the exercise of
their preemptive rights may be sold to any person, shareholder
or otherwise, for one year following the date listed pursuant to
subdivision 7 (c). Those shares may be issued at any price
equal to or larger than, and/or on any condition equally or less
favorable than, that offered to the shareholders. The price
must be no less than the price to the shareholders under
preemptive rights. This will avoid possible abuse of the
preemptive right mechanism by preventing a corporation from
offering the shares to the shareholders at a prohibitively high
price followed by an offer to outside investors at a more
attractive price, with the intended (and ultimate) result of
sidestepping preemptive rights altogether while complying with
the letter of the law.
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absent a provision in the articles reguiring the signatures of
different officers both the secretary and the president of the
corporation to sign each certificate. However, corporations are
no longer required to have a secretary, and any one person may
hold all the corporate offices. A multiple signature
requirement would be burdensome and would not necessarily
provide any more protection against fraudulently-signed
certificates than this subdivision provides. The officer who is
to sign the certificates, or whose facsimile signature is to be
placed upon the certificates, may be listed in the articles or
bylaws; that is, the articles or bylaws may authorize the holder
-0of a particular office or agency to sign certificates.

In the absence of a specific authorization in the articles
or bylaws, any officer appointed or elected by the board under
sections 47 or 48 or qualified under section 50 may sign share
certificates. This section broadens the inherent authority of
officers to permit any officer to sign share certificate in the
absence of a provision in the articles or bylaws because
cfficers have a standard of conduct to which they must adhere.
Breaches of that standard may result in officer liability. The
standard and the threat of liability is sufficient to protect
the corporation from the fraudulent or false signing of share
certificates.

The signatures on any share certificate may be facsimiles
placed on the share certificate in any manner. There is no
statutorily required manner of signature; there is no
requirement that each certificate bear the actual signature of
an authorized person. Indeed, this could Become physically
impossible if the corporation has many shares outstanding. The
replacement of the actual signature with a facsimile does not in
itself expose the corporation to a greater risk of the illegal
issue or signature of share certificates.

If the signatures on share certificates are valid at the
time the signature is placed on the certificate, then the fact
that the signer is no longer authorized under subdivision 2 to
sign certificates at the time of issue does not render those
certificates invalid. It is impractical to expect that each new
authorized officer or agent must sign, or that with the advent
of each new authorized officer the corporation must order, new
share certificates.

Each share certificate must have certain information or
references to that information printed on its surface. Four
items of information must appear on the face or front of the
certificate: the name of the corporation, so that the shares
may be easily ildentified as shares issued by that corporation;
the state of incorporation (Minnesota), so that the holder will
know the law by which rights associated with the shares are to
be governed; the name of the person to whom the shares have been
issued (or to whom the shares are registered) in the records of
the corporation, so that ownership may be easily established and
so that only the record owner may transfer the share; and the
number of shares and the class or series of the shares,
represented by the certificate. These four items must appear on
the face because of their basic importance. Other items that
must be stated or referred to on the certificate, but which may
be located on either side of the certificate, include other
details of the investment contract such as the rights,
preferences, limitations, and designations of all previously.
authorized classes and series (so that the holder can determine
his position relative to the other outstanding shares), and the
right of the board under section 52, subdivision 2(b) to
authorize, issue and fix the preferences of shares to be issued
after the issuance of the shares in question, so that the holder
may determine those areas in which the rights granted him under
the investment contract may be changed. Other restrictions that
must appear or be referred to on the certificate (or the
transaction statement) include any transfer restrictions under
section 64 and shareholder control agreements under section 76.
Any or all of this information may be made available in a
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separate document if the certificate bears a legend briefly
describing the information and where it is available.

Possession of the certificate is not the only way in which
ownership of the underlying shares may be established, see
Minnesota Statutes, Section 336.8-313, but it does create a
presumption that such ownership exists, even though a transfer
of ownership may not yet have been entered into the share
register of the corporation, see In re Bush's Trust, 249 Minn.
36, 81 N.W. 2d 615 (1957) (title normally follows certificate,
despite failure to record transfer) and cases cited. Of course,
this presumption may be overcome in several ways, including a
showing that there was no intent to transfer ownership at the
time of the transfer of possession.

Subdivision 7 reiterates the point made in subdivision 1
that any portion or all of the shares of one or more classes or
series may be uncertificated if the board approves a resolution
to that effect, unless the articles or bylaws state a different
or more restrictive rule. Certificated shares may be converted
into uncertificated shares after passage of a resolution
explicitly declaring those shares eligible for conversion, but
the actual conversion is effectively at the option of the
shareholder through the shareholder's decision whether or not to
surrender the share certificates, because this conversion is an
impairment of the original investment contract.

The corporation must send a statement bearing the
information required by subdivisions 4 and 5 to appear upon
certificates to each new holder of uncertificated shares.
Compliance with Article 8 of the U.C.C., Minnesota Statutes,
Section 336.8-408, will satisfy this requirement, and that
compliance is a "safe harbor" under this statute.

The last sentence refers to the different rights granted
under Article 8, of the U.C.C., Minnesota Statutes, Section
336.8-101 to 8-408 to certificated and uncertificated shares.
Except for the differences set forth in those sections, the
rights of these two types of shares are identical.

Section 61

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 300.56
(repealed in 1965)

CHANGE FROM FORMER LAW: Minnesota corporate law has not had a
provision dealing with lost share certificates since 1965, when
Minnesota Statutes, Section 300.56 was repealed, presumably
because of the inconsistency between it and Minnesota Statutes,
Section 336.8-405. The new provision makes it clear that a
corporation has the power to issue replacement certificates
consistent with 336.8-405.

GENERAL COMMENT:

Corporations are creatures of limited powers. Despite the
fact that the U.C.C. permits the replacement of lost share
certificates under certain circumstances, no section in the
statutes governing corporations explicitly empowers corporations
to issue replacement certificates or even refers to the relevant
U.C.C. provision. This section grants the corporation the power
to issue replacements, refers the reader to 336.8-405 for all
details regarding the issuance of those replacements, and
provides that replacement certificates will not be considered an
overissue in excess of the number of shares authorized in the
articles.
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Section 62

O

SOURCE: Cal. Corp. Code Section 407 {(West)

FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: Minnesota law did not previously

address this issue. This section explicitly permits
corporations to issue fractional shares or scrip or warrants
representing a right to purchase fractional shares. It also

limits that issuance in certain ways.
GENERAL COMMENT :

This section permits, but does not require, a corporation
to issue fractional shares to a shareholder, either at the time
of issue or at the time of a subsequent transfer or exchange.
Fractional shares may be useful in situations where a
shareholder's contribution to capital does not entitle him or
her to a round number of shares, or where the shares have an
extremely high price, or where shares have been issued in a
merger or exchange in a ratio that does not readily convert the
shares of the other constituent corporations into whole numbers
of shares of the surviving or acquiring corporation.

If a corporation chooses not to issue fractional shares, it
is required to take one of the following three actions:

a) Devise a plan, agreed to by the holders of the
fractional interests, that gives those holders consideration in
addition to, in combination with, or other than, money for their
fractional interest, e.g., offering the holders of fractional
interests shares of a different class or series with a different
value that convert more readily into whole shares, or arranging
a sale of the fractional -interests to a third party, or
exchanging the fractional interests for other securities (bonds,
debentures) equivalent to the worth of the fractional share; or

b) Pay the fair wvalue of the fractional interest, measured
at the effective time of the transaction which entitled the
holder to the fractional interest (the effective date of the
merger or exchange), or, in those cases where a shareholder
purchases a fractional interest which cannot be reduced to whole
shares, at the time the shares purchased were rendered
nonassessable, transfer the full consideration, or, if the full
consideration has not been transferred, at the time the other
shareholders consented under section 54, subdivision 3(a) to the
issue of shares; or

c) Give the holders of the fractional interests scrip or
warrants which may be exchanged for whole shares upon the
surrender of a fixed number or amount of these scrip or warrant
documents. These scrip or warrant documents may be
transferable, and may be in either registered or bearer form.

A provision in the California law, Cal. Corp. Code Section
407 (West), permits a corporation to disregard fractional
interests or to round off those interests to the nearest share
in connection with shares issued in mergers or exchanges where
the fractional interest is less than one-half of one percent of
the interest of that holder. Although inclusion of this
provision would simplify matters for a corporation and would not
create any risk of substantial dilution of the shareholder's
interest, it is just as simple to pay that holder the wvalue of
his or her fractional interest under subdivision 1l(b) and may be
more equitable in certan cases. The California provision has
not been included.

However, this section permits the cash-~out of fractional
shares in those cases where that cash out would cancel shares
equal to or less than one-fifth of the shares of a particular
class. This prohibition protects shareholders against excessive
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abuse of the power granted by subdivision 1(b) in cases where

many or most of the shares are fractional interests due to an

unusual ratio of exchange, or where the price of one share is

unusually high or where controlling interests have issued only
fractional shares.

This section also discusses in detail the rights of
fractional shares, scrip and warrants. A certificate for a
fractional share entitles the holder to exercise voting rights,
to receive dividends and to participate in any distribution of
the assets of the corporation in the event of ligquidation, in
short, to exercise all the rights of a full share of that class
on a proportional scale. However, scrip or warrants do not have
these rights unless the terms of the scrip or warrants provide
otherwise. Moreover, scrip or warrants may be issued by the
board subject to any conditions which the board may impose. For
example, there may be a condition that scrip or warrants become
void if not exchanged for certificates representing full shares
before a specified date, or a condition that shares for which
scrip or warrants are exchangeable may be sold by the
corporation and the proceeds distributed to the holders of the
scrip or warrants.

Section 63

SOURCE: New; derived from MBCA Section 25, Paragraph 1
FORMER MINNESOTA PROVISION: Section 301;19

CHANGE FROM FORMER LAW: The effect of this section is to ensure
that the only liability a shareholder has with respect to his
shares is the liability to pay the full, agreed upon
consideration to the corporation. This wording removes the
ambiguity in former law caused by the reference in Section
301.19 to Section 301.15. We have omitted the second paragraph
of Section 301.19 because it introduces an exemption from
liability caused by a failure to act which is not attributable
solely to shareholder status. The liability discussed in that
paragraph is governed by and discussed in section 54,
subdivision 3, the effect of which is the same as the Section
301.19 provision omitted here.

GENERAL COMMENT:

The notion that, absent special facts, the liability of a
shareholder is limited to the contribution to capital in the
event that the shares are fully paid, "developed as a sort of
afterthought," H. Henn, Handbook of the Law of Corporations, 14
(2d. Ed., 1970). In Minnesota it was more than an afterthought;
it was positively tardy. Prior to 1930, Article X, Section 3 of
the Constitution of 1857 provided for personal liability of such
shareholders for the upaid debts of the corporation proportional
to the shareholder's interest. (We were not alone. A similar
provision persisted in California until the same year.) However,
in 1930 the electorate approved a constitutional amendment
permitting the legislature to limit by statute the liability of
shareholders, which it did the following year (Laws 1931, Ch.
210). That concept was carried over as Section 301.19.

This provision continues and reasserts with even stronger
force the proposition that a shareholder is not personally
liable to or on behalf of the corporation for the mere ownership
of shares in that corporation, Ahlm v. Rooney, 274 Minn. 259,
263, 264, 143 N.W. 2d 65, 68 (1966) (sole shareholders in
two-man corporation not personally liable absent reason to
disregard corporate entity). The sharehclder may be either a
natural or artificial person, and still possess the right of
limited liability, Lober v. Canadian Pacific Ry. Co., 151 F. 2d
758, at 762 (8th Cir. 1945) cert. den., 66 S. Ct. 490 (1946).
The fact that there are few shareholders, or only one, is
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irrelevant, Ahlm v. Rooney, supra at 264, 143 N.W. 2d at 69.
Under this section a shareholder is simply not liable beyond his
investment, without more.

What constitutes "more"? Liability for acts committed in a
role other than shareholder (i.e., officer, director, agent, or
some other role) is not governed or limited by this section.
Certain acts or failures to act, even if no other role is
assumed, will also lead to personal liability in varying
degrees, for various claims, for various acts. For example, if
the corporate entity is defective, or if that entity is
disregarded, personal liability may result (for a further
discussion of that subject, see the Comment to section 20.); 1if
the shareholder has failed to comply fully with his or her
subscription agreement, or with section 57, subdivision 3, he or
she is liable for the difference between the agreed
consideration and the paid-in consideration (see sections 56 and
57): if the shareholder has received a distribution which
violates section 85 by rendering the corporation unable to pay
its debts in the ordinary course of business, he or she is
liable under section 87, but only for the amount actually
received that exceeds the amount that could have been received
legally; if the shareholder receives a distribution in
dissolution, he or she is liable under section 117, for any
claims arising after the corporation is dissolved. Further
discussion of all of these circumstances can be found in the
Comments to the sections mentioned above.

Section 64

SOURCE: Del. Code, Title 8, Section 202; New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: This section explicitly permits several
kinds of transfer and registration restrictions in a way which
had only been hinted at in the prior law. See Minnesota
Statutes 301.04(5), 301.14, Subd. 1; cf. Hart v. Bell, 222 Minn.
69, 23 N.W. 2d 375 (1946) (voting agreements lawful absent an
intent to defraud or profit at the expense of other
shareholders); Minn. Stat. 336.8-204, cf. Warren Swazy Co. V.
Ristenholz, 41 F. Supp. 498, 504 (D. Minn. 1941). This section
replaces vague and uncertain language with a clear rule.

GENERAL COMMENT:

UCC 8-204 (Minnesota Statutes, Section 336.8-204) requires
transfer and registration restrictions to appear on the
certificate or transaction statement. Unfortunately, 8-204 only
mentions "restrictions . . . otherwise lawful . . . ."; one must
look elsewhere for authority to impose such restrictions.
Minnesota Statutes, Section 301.04(5) speaks of the
"restrictions" applicable to a class or series that may be
imposed by the articles, but this part of Chapter 301 has never
been interpreted but see Blien v. Rand, 77 Minn. 110, 79 N.W.
606 (1899) (limitation of shareownership to Norwegians upheld)
allowing transfer restrictions) and Model Clothing House v.
Dickinson, 146 Minn. 367, 371-72, 178 N.W. 957, 959 (1926). "A
corporation, as a matter of business prudence, may legitimately
desire to keep its stock in the hands of those who are congenial
and will work together for the success of the enterprise, and to
that end may protect itself, in proper ways, against the
acquisition of its stock by disturbers, rivals in business, or
other outsiders who might not be congenial and might purchase
the stock to acquire information which might be used to the
disadvantage of the company." The common law has been the
principal source of authority for transfer restrictions in other
jurisdictions, but few Minnesota cases have considered the
issue. Those that have considered the issue seem to have
validated such restrictions in a way which is relatively
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restrictive when compared with the liberal attitude of some
other jurisdictions.

This section provides a comprehensive rule covering the
entire field of transfer and registration restrictions. This
section is in derogation of the common law policy against
enforcing restraints on alienation if the restraint in question
is in compliance with this section. Subdivision 1 describes the
manner in which a restriction may be imposed, while subdivision
2 defines enforceable restrictions.

The language of this provision has been borrowed, almost
word for word, from the text of Delaware Corporation Law,
Section 202, paragraphs (a) and (b). The text of paragraphs
(c), (d), and (e) of section 202 has been omitted, because the
use of a list of restrictions might be construed to limit the
sort of restriction considered reasonable in the circumstances
under subdivision 2. However, the restrictions contained in the
omitted text are deemed to be in full compliance with this
section, and any transfer restriction which complies with the
text of paragraphs (c), (d), or (e), is valid and enforceable.
The list is absent only to ensure that subdivision 2 is
construed liberally.

Subdivision 1 provides that restrictions may be imposed in
three documents: the articles, the bylaws, and agreements to
which the individual shareholder in gquestion is a party. An
agreement need not comply with the requirements of section 76 in
order to contain a valid transfer restriction for purposes of
this section. That agreement is binding only on those holders
of shares or securities who sign it, even if less than all of
the holders of shares or securities are parties. The agreement
may be structured as an agreement among holders of shares or
securities or an agreement among holders of shares or securities
and the corporation thus binding the corporation not to record
any transfers in violation of the agreement. In any case, no
agreement may be applied retroactively to shares issued prior to
the adoption of the restriction unless the owners of those
shares consent to the restriction by voting for the article or
bylaw provision or signing the agreement imposing the
restriction.

Subdivision 2 validates and permits the enforcement of any
restriction on transfer or registration of shares or securities
as long as that restriction is not manifestly unreasonable in
the circumstances and is noted conspicuously on a certificate or
transaction statement.

"Not manifestly unreasonable", includes restriction which
operates with equal force upon all holders of shares or
securities who have agreed to or who are subject to a
restriction on a particular class of shares or securities, and
that does not operate as both an absolute and a permanent bar to
voluntary transfer under all circumstances.

Transfer restrictions which are either absolute without
being permanent (e.g., "No shares or securities may be
transferred for 15 years after their issue), or permanent
without being absolute (e.g., "No shares may be sold to
residents of states other than Minnesota.") are permitted under
this section, but a transfer restriction may not be both
absolute and permanent (e.g., "No shares of this corporation may
ever be transferred to any person or to the corporation.") and
remain valid under this section.

The following restrictions are always deemed "not
manifestly unreasonable": first, any restriction which requires
the holder to give the corporation, the other shareholders, or
any combination of either or both, a right of first refusal or
an option, to purchase the shares; second, any restriction which
obligates any person (including non-natural persons) to purchase
the shares or securities that are so restricted, (i.e., buy-sell
agreements); third, any restriction which requires the consent
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of the corporation or of any or all of the holders of any or all
classes of shares or securities; and fourth, any restriction
which is imposed for the purpose of, and which is actually
effective in, for example, maintaining the status of the
corporation as a Subchapter S corporation. Other restrictions
contemplated by other laws (Internal Revenue Code) are also "not
manifestly unreasonable."”

Each transfer restriction must be noted conspicuously on
the certificate or transaction statement. This language also
appears in U.C.C. 8-204, and any restriction noted in a way
which satisfies the requirements of U.C.C. 8-204 complies with
this section in that respect. However, while the application of
U.C.C. 8-204 is limited to restrictions imposed by the issuer,
presumably through the articles or bylaws, this section also
refers to restrictions imposed pursuant to shareholder
agreements. These restrictions must also be noted in the manner
required by U.C.C. 8-204. Restrictions not noted conspicuously
will not be effective against persons without knowledge of the
restriction but persons who are aware of the restrictions are
subject to those restrictions whether the shares or securities
they hold are properly legended or not.

Section 65

SOURCE: New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.25

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.25
required a shareholder meeting at least once a year and required
the election of directors to be considered at each such

meeting. This section permits shareholder meetings to be held
at any desirable interval not more frequently than once every
year. DMoreover, it even makes that meeting optional unless the
articles or bylaws require the meeting, or unless holders of one
percent of all of the voting shares desire a meeting. When a
meeting is held, an election of directors may not be required if
the structure of the board is such that no director's term will
expire before or within six months after that.

GENERAL COMMENT:

The regular meeting set forth in this section replaces the
annual meeting. There is no reason for the shareholders of the
corporation to be required by state law to meet once each year,
especially because this statute now provides that the
presumptive term of directors i1s indefinite and is no longer one
year, and because of the general policy of this statute
streamlining the corporate entity and reducing unnecessary
formalities. The logical result of these policites is to
provide that shareholder meetings may be held at any regular
interval set by the bocard or by the articles or bylaws or at the
call of the shareholders.

In order to ensure shareholder control, this section
permits a small group of shareholders to demand a regular
meeting under certain circumstances. There is, however, no
penalty for failing to hold a regular meeting if a regular
meeting is not specifically demanded by a sharehoclder on the
baslis of provisions in the articles or bylaws requiring such
meetings or on the basis of a valid demand by the holders of one
percent of the shares under subdivision 2 of this section.

Under this section, a corporation coculd conceivably exist for
years without calling an official shareholders meeting. This is
closer to actual practice in many of the small corporations that
comprise substantially all Minnesota corporations.

Any group of shareholders of voting shares may by demand
call a regular meeting 1if:
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a) A regular meeting has not been held in the 15 months
prior to the filing of the demand;

b) The holders of one percent or more of the voting shares
sign the demand; and

c¢) The demand is given to the chief executive officer (CEO)
or the chief financial officer (CFO) of the corporation.

The demand need not state the date, time or place of the
proposed meeting; it need only state that the undersigned demand
a regular meeting under this section. The fact that a special
meeting may have been held at some time during that 15 months
period does not prevent the shareholders from demanding a
regular meeting. The signatures of the shareholders making the
demand need not appear on the same page, and signatures
appearing on different demands shall be considered as part of
the demand (cf. section 1, subdivision 38) if the demands are
timely given to the corporation officer. A system under which
shareholders could make the demand over an extended period was
rejected as excessively cumbersome.

Upon delivery of a valid demand to either the CEO or CFO,
the shareholders have a right to meet within 90 days after that
delivery. The board may cause the specific day or date and time
of the meeting to be set only if they cause the meeting to be
called and notice sent (see section 67) to the shareholders
within 30 days after delivery of the demand. There is no
penalty for failing to call the meeting within that time
(although the shareholders may bring an action under section 79
for an order requiring the board to call the meeting), but any
shareholder who signed the demand may call the meeting and set
the day, date, and time of the meeting if the board does not
cause the meeting to be called within that 30 days. 1In either
case, the shareholder meeting will be held in the county where
the principal executive office of the corporation is located
because that is likely to be the most convenient meeting
location in terms of access to corporate records, and because
that location is unlikely to change frequently, thus providing
certainty as to where the meeting will be held (but see section
1, subdivision 25).

If the regular meeting is being held without demand, the
day, date, time and place of the meeting may be fixed by the
articles or bylaws, or the articles or bylaws may give the board
the power to fix these details.

Subdivision 4 requires that successors to the following
directors must be elected at a regular meeting:

1) All directors elected to an indefinite term;

2) All directors elected to fixed terms whose terms have
expired since the last reqular meeting; and

3) All directors elected to fixed terms, whose terms will
expire within six months after the date of this regular meeting.

These elections must take place at the regular meeting before if
may legally adjourn. By requiring the election, shareholder
control of the corporation is reinforced at the option of the
holders of one percent of the shares, and abdication of this
control can be easily countered by that very small minority.

Any matter in which the shareholders have a legitimate
interest may be discussed and acted upon at a regular meeting.

Unlike the special meeting, the agenda is not limited to
items set forth in the notice (see section 67, subdivision 4).
Indeed, no item is required to be set forth in the notice under
this section. However, notice of a particular action may be
required by other sections, for example, section 91, subdivision
1, which requires 14 days notice of consideration of a plan of
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merger or exchange. Any subject is a proper item of new or old
business at a regular meeting.

Section 66

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.25,
Subdivisions 3 and 5

CHANGE FROM FORMER LAW: Under this section, the chief executive
officer and the chief financial officer, not the president, are
authorized to call special meetings. The officers have 30 days,
not seven, to fix the date and time of the meeting, and, the
meeting may be held 90 days not 60 days, after the receipt of
the demand. The new provision also explains in more detail
which matters may be transacted at a special meeting.

GENERAL COCMMENT:

Special meetings may be called at any time, for any
purpose. There is no limit on the number of special meetings
that may be called or held within any particular time period.
Special meetings are not required at any time unless one of the
five persons or groups of persons calls a special meeting.

These persons or groups are listed in subdivision 1; the
"identity" of these persons or groups are unchanged from current
law, except that consistent with the general replacement of the
term "president" in this statute, the term '"chief executive
officer" (CEO), is used, and the "chief financial officer" (CFO)
(see section 47) has been added to the list of persons who may
call meetings. The first four persons or groups listed may call
meetings by right; in the case of the CEO, the CFO, or an
authorized person (subdivisions 1l(a), (b), and (d)), the CEO,
the CFO, or the person may fix the date, time, and place of the
meeting. In the case of groups of directors, they shall inform
the CEQO that they are causing the calling of a meeting, and the
CEO shall schedule and call the meeting.

Shareholders must go through a slightly different procedure
under subdivision 2. That procedure is very similar to the
procedure for calling regular meetings set forth in section 65,
subdivision 2, except that the shareholders demanding the
meeting must hold ten percent, not merely one percent, of the
voting shares. Otherwise, the procedure is the same, and
reference is made to the Comment to section 65. Any meeting
called under this procedure is to be held at some place within
the county in which the principal executive office is located.
Again, see the Comment to section 65.

Special meetings may consider any item of business,
including the election of directors. However, notice of the
business to be transacted must, under subdivision 4, be part of
notice of the the meeting. An item of business not specifically
mentioned in that notice cannot be validly transacted at that
meeting unless all shareholders waive notice under section 67,
subdivision 4, and any action taken without notice or waiver of
notice may be voidable in any subsequent suit by the corporation
or in any derivative suit on its behalf. The former law made
only a rather vague reference to the voidable nature of such
action; this section, makes that status clear.

Secticon 67

SOURCE: MBCA Section 29; Minnesota Statutes, Section 301.25(b);
New ‘
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FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.25,
Subdivisions 4, 5 and 6

CHANGE FROM FORMER LAW: The new section requires that notice be
given to the shareholders at least ten days prior to the
meeting, unless the articles or bylaws provided a different
minimum notice period. It also expands the number of ways in
which notice may be waived. In all other respects, however, the
section is substantially the same as Minnesota Statutes, Section
301.25, which provided no fixed minimum notice period, which
limited waiver to written wavier, and which required notice of
the time, place, and purpose for special meetings, the purpose
of the meeting.

GENERAL COMMENT :

This section governs the notice to be distributed to
shareholders prior to shareholder meetings.

Subdivision 1 requires that notice of all shareholder
meetings, both regular and special, be given (see section 1,
subdiivision 17) to all of the holders of voting shares.

Those persons who have been certified as beneficial owners
to be treated as shareholders under section 71, subdivision 2
are to be given notice directly if they have been certified for
the purpose of voting their shares. This direct notice will
give them the option of exercising their right, if any, to
participate meaningfully in the meeting.

There is one exception to the notice requirement: notice
need not be given if the meeting has been adjourned to a
particular time and place, if proper notice was given of the
meeting which was adjourned, and if the date, time, and place of
the reconvened meeting were announced to those present at the
time of adjournment. This practice has been retained for the
convenience of those shareholders who may wish to adjourn a
meeting for less than the ten days required for new notice and
for the convenience of the corporation so that the cost of a new
notice will be unnecessary. In essence, shareholders who forego
the right to attend the initial meeting alsoc waive their right
to further notice of adjournments of that meeting. This is
perfectly consistent with the provisions of Section 301.25,
subdivisions 4 and 7. Read together, those subdivisions permit
meetings to be adjourned from time to time in the absence of a
quorum, without any new notice of the time or place at which the
meeting will continue, other than by an announcement at the
meeting.

This provision has been inserted for the convenience of the
corporation and the shareholders, in order to permit easy
rescheduling of meetings at which quorums cannot be obtained
without having to wait for new notice to be sent and for the
pre-meeting notice period required by section 67, subdivision 2,
to expire. However, under certain circumstances, repeated and
unnecessary adjournments which do not have the convenience of
the shareholders as the reason for the adjournment may well be,
in the context of certain fact situaticns, an abuse of this
mechanism which may be remedied by action for notice under
section 79 of this act. A meeting that has been adjourned five
or six times would require new notice if the original notice has
become stale.

Under subdivision 2, notice must be given, that is,
deposited in the mail (see section 1, subdivision 17), ten days
or more before the day the meeting is to convene, unless the
articles or bylaws provide for a shorter time for notice. This
shorter time must be specifically fixed in the articles or
bylaws, and authority to fix that time may not be delegated to
the board by the articles or bylaws.

The notice may be very short. In the normal course of
events, only the date, time, and place of the meeting are
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regquired by subdivision 3 to appear in the notice. Special
information is required for certain items (e.g. approval of a
prlan of merger under section 91), and in the case of a special
meeting, the purposes of the meeting must be explicitly set
forth in the notice, see section 66, subdivision 4. If the
person demanding the special meeting has stated the purpose in
the demand, the exact language stating the demand should be used
in desdribing the purpose. Finally, other information may be
included in thé notice, including information required by the
articles or bylaws, information inserted by the board,
information inserted by the person calling the meeting, or
information required by other federal and state laws. Under
sections 65, subdivision 2 and section 66, subdivision 2, the
board has 30 days to call the meeting, after which the demanding
shareholders may call the meeting. If the board calls the
meeting, only the board will have the right under this section
to insert material in the notice. The shareholders will have no
right under this section to insert material until the 30 days
allotted to the board have elapsed. This gives the board an
incentive to respond swiftly to shareholder demands for
meetings, and gives the board the initial option to decide on
most of the content of the notice. Of course, applicable
federal and state securities laws may require the distribution
of certain shareholder material (see Rule 14-a-8; promulgated
under the Securities and Exchange Act of 1934) or other
additional information (see the Proxy Rules promulgated under
the Securities ahd Exchange Act of 19340, but that subject is
beyond the scope of this analysis, and the reader should consult
the Securities and Exchange Act of 1934 and Minnesota Statutes,
Chapter 80A.

A shareholder may waive notice in several ways under
subdivision 4. Written waiver was permitted under the prior law
and has been retained. Oral waiver is now a permissable method
of waiver, but may be very hard to prove. We have added oral
waiver because the form of the waiver is irrelevant to the
effect a walver should have. Waivers may be given at any time,
and are effective immediately, if given before the meeting, or
are effective retroactive to the time the meeting convened, if
given at or after the meeting. The waiver indicates a desire to
forego notice; that desire ought to be given effect no matter
when it is expressed. A shareholder may also waive notice by
attending the meeting either in person or by particular proxy,
unless the shareholder attends solely to object to the meeting,
or to consideration of an item in certain ways discussed below.
The primary function of notice is to inform shareholders of a
meeting so that they may attend and participate, whether in
person or by proxy. That function is served if the shareholder
attends and participates in the meeting; invalidating the action
taken at the meeting serves no purpose. However, even if a
shareholder is present at a meeting, he or she has a right to
object to the meeting or to consideration of an item not
mentioned in the notice at a special meeting, because the
defective notice has deprived the shareholder of the opportunity
to prepareé for the meeting, also an important function of
notice. Thus, a shareholder may attend a meeting, not waive the
right to notice, and retain the right to attack the action in
question as invalid if he or she objects to the meeting just
after it has been opened, raises a general objection to the
manner in which the meeting was called (after which he or she
may remain and participate in the meeting), or objects to
consideration of a particular item (e.g., an item not mentioned
in the notice for a special meeting) gquestion if he or she
explicitly objects prior to the consideration of that item and
does not participate in the consideration of that item, although
the shareholder may remain present to listen to that
consideration. :

Section 68
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SOURCE: New
PRIOR MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: Minnesota law formerly referred to the
proportion required for shareholder action in many places
throughout Chapter 301, see Sections 301.36; 301.37, subdivision
3, clauses 2, 3, and 4; 301.39, subdivision 2; and 301.42,
subdivision 2, however, there was no single standard for the
required proportion. But see Martin v. Chute, 34 Minn. 135, 24
N.W. 353 (1885) (majority of votes cast sufficient to take
corporate action if the articles or bylaws are silent on the
matter, even if the votes cast are a minority of those present).
This section sets forth a clear presumption that the holders of
a majority of the shares present can take action, absent special
circumstances or requirements in other sections of this statute
or in the articles.

GENERAL COMMENT:

This section sets forth in subdivision 1 a presumption that
any action approved by the holders of a majority of the voting
shares present, in person or by proxy, at a meeting held with
proper notice under section 67 and where a guorum is present
under section 67, is legal and binding. The majority may be
more than a simple majority of those present if either this act
or the articles require a greater majority, but if both the act
or the articles are silent, the presumptive majority shall apply.
A majority of voting shares present and voting is sufficient for
most ordinary shareholder actions. This act requires certain
extraordinary actions and fundamental changes to be approved by
a majority of all voting shares, see, e.g., sections 91 and 97.

It also mandates in subdivision 2 that where class voting
is required either by section 15 or other sections, the class
must approve the action by the same proportion by which all
shares must approve the action. Thus, an exchange proposal
would require both a majority of all voting shares and a
majority of the shares of the particular class or classes
involved in the exchange.

Section 69

SOCURCE: MBCA Section 145

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.26,
Subdivision 11.

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.26 and
this section are substantially similar. Section 301.26 required
the signatures of all shareholders entitled to notice while this
section requires all shareholders entitled to vote on the action
to sign. This section also drops the requirement that in cases
where a document approved in this manner must be filed with the
secretary of state, the officers signing the filing must
indicate that the action was approved without a meeting.

GENERAL COMMENT :

There is no reason that shareholders should be prohibited
from taking any action that may take at a shareholder meeting
without a meeting if all of the shareholders eligible to vote on
the matter at such a meeting agree on the action. Unanimous
agreement is necessary in order to assure that the failure to
meet does not deprive a shareholder of the chance to persuade
his fellow investors; if all of the shareholders agree, no such
deprivation occurs. Unanimity is also required under other
laws, for example, the Internal Revenue Code (see Rev. Rul.
80-29, 1980-5 I.R.B. at 5, 1980-1 C.B. 93, and the General
Comment to section 41 of this act). By requiring unanimity in
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this act, this section will prevent shareholders from taking
action in a way that violates the requirement of these other
laws.

As soon as all of the shareholders have agreed to the
action by signing it, the action is effective and binding, and
is a legal act of the shareholders under section 65, unless the
text of the action itself provides that it is effective at any
other time in which case the action will be considered effective
at that time when all shareholders have signed the action.

Section 70

SOURCE: MBCA Section 32; Minnesota Statutes, Section 301.25,
Subbdivision 7; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.25,
Subdivision 7

CHANGE FROM FORMER LAW: This section changes the presumptive
guorum from a majority of the shares entitled to vote at the
meeting to one-third of those shares. Otherwise, it is

substantially the same as Minnesota Statutes, Section 301.25.

GENERAL COMMENT:

Although every corporation is entitled to set its own
gquorum for shareholders meetings, there is usually a section in
the corporate statutes of every jurisdiction setting the quorum
in the absence of any different gquorum reguirement in the

articles or, on occasion, the bylaws. These sections generally
presume that a majority of the shares entitled to vote is a
guorum. Sixteen states permit the corporate documents to set

the gquorum as low as one-~third, Louisiana permits a minimum of
one-fourth of the voting shares. There are two states which
permit the shareholders present at the meeting to constitute a
quorum, no matter how many or how few. This approach was
endorsed by the Minnesota courts in Morrill v. Little Falls Mfg.
Co., 53 Minn. 371, 55 N.W. 547 (1893) (those shareholders who
attend a meeting are a quorum unless the articles or bylaws
provide otherwise). This concept is too flexible to assure that
abuse by one or two sharehoclders will not take place. Instead,
one-third has been adopted as a reasonable presumptive quorum
which shall permit shareholders to carry on business with the
most protection and flexibility. All shareholders eligible to
be counted towards a quorum must be given relatively ample
notice (ten days) under section 67. If the shareholders choose
not to attend, the absent shareholders should not be allowed to
impose their will on the other shareholders by preventing a
quorum from attending, as long as a significant portion of the
shareholders participate. One-third is such a significant
portion. ‘Moreover, fundamental corporate changes are, in
general, reguired by this statute to be approved by a majority
of all voting shares, a proportion which would be a guorum under
the statutes of almost every state. Lastly, because the size of
the guorum may be varied in the articles or bylaws, the gquorum
is a matter to be negotiated between the parties involved in
forming the corporation and writing the initial articles or to
be changed in an amendment of the articles (section 14).

There 1s no restriction on the maximum possible gquorum. If
the shareholders wish to set the quorum at "all shareholders" or
at the holders of aal voting shares", that is their
prerogative. That high a quorum may lead to deadlock, but the
power to set the quorum at that level should nonetheless be
granted.

This section retains the practice of permitting business to

continue at a meeting if a guorum was present at the convening
of the meeting, even if a number of shareholders sufficient to
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create the absence of a gquorum leave the meeting. A shareholder
who is able to attend the beginning of a meeting should not be
able to prevent the consideration of additional items of
business merely by leaving the meeting. The usual expectation
of shareholders is that they will be able to conclude their
business before adjournment, and that expectation ought to be
fulfilled.

The provision in Section 301.25 permitting adjournment from
time to time has been omitted, because the shareholders may take
that action as part of the business they may transact even in
the absence of a quorum.

Section 71

SOURCE: MBCA Sections 2(f£f), 33; Minnesota Statutes, Section
301.26 (2); (12); New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.26,
Subdivisions 1, 2, and 12

CHANGE FROM FORMER LAW: This section permits the number of
votes per share to be varied in the articles or the bylaws or in
the terms of the- shares. Minnesota Statutes, Section 301.26
permitted such variance only in the articles. This section also
establishes a new procedure for treating beneficial owners as
shareholders, states a new rule regarding the voting of
jointly~held shares, and establishes a new presumption that when
a shareholder votes without signifying how many shares he or she
is voting, he is voting all of his or her shares.

GENERAL COMMENT:

Generally, every holder of voting shares has the right to
vote one vote per share in whichever way he or she chooses on
any issue brought to the shareholders.

There are, however, some restrictions and presumptions that
slightly vary the application of this rule. In order to prepare
an accurate list of shareholders, the corporation is empowered
in subdivision 1 to set a date on or before which must have
persons purchased or otherwise acguired shares in order to vote
their shares and be entitled to receive notice. This date may
not be more than fifty days prior to the meeting; fifty days is
sufficient for the preparation of such a list, especially if the
share register is a computer-stored list.

All references to the practice of "closing the books" of
the corporation have been eliminated. This practice is no
longer justified (or used) ncw that the maintenance of share
registers has progressed from written entries to computer
processing. Of course, for those corporations small enough to
use manually updated share registers efficiently, "closing the
books" has never really been necessary.

Many persons acquiring sharss through a broker-dealer or
maintaining agency accounts with banks and trust companies only
a beneficial interest. The shares themselves may be registered
in "street" name, that is, in the name of a brokerage house, a
bank or its nominee. Some of the problems that stem from this
division of beneficial versus record ownership include both the
delay of notice to the beneficial owner when the notice goes
first to the record owner and then to the beneficial owner (see
Rule 14b-1, promulgated under the Securities Exchange Act of
1934), and the need for 3 beneficial owner to obtain a proxy
from the record holder in order to vote his or her shares.
These problems can be avoided by treating the beneficial owner
as the record holder for any or all purposes. Subdivision 2
permits the board to establish procedures to permit a broker,
voting trustee or other record holder holding shares for other
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persons, to give the corporation a listing of those beneficial
owners for the purpose of treating those beneficial owners as
record holders for any or all purposes the board may determine.
For those purposes, the persons listed by the broker, dealer,
bank, nominee voting trustee or other person are the record
holders.

Subdivision 3 permits the usual one vote per share rule to
be varied so that different classes may have different voting
power. E.g., class A shares may have three-quarters of a vote
per share, while class B shares may have two votes per share (or
no votes per share).

Subdivision 4 permits the articles to specify that
creditors or others have a right to vote. Certain creditors or
bondholders may insist on an amendment to the articles
permitting them to vote under certain circumstances as a
condition to financing, refinancing, or reorganizing the
corporation. Any provision validly added to or originally part
of the articles permitting these persons to vote is enforceable
in the courts of this state unless it violates some other
section of this act.

_ Subdivision 5 sets forth a new rule for owners of
jointly~-held shares. Any of the persons owning shares jointly
may vote those shares unless another joint owner has given the
corporation written notice denying the authority of the first
owner. There are two reasons for adopting this rule. First, it
removes the uncertainty on the part of the corporation as to the
validity of the vote by putting the burden on the joint owners;
the corporation may avoid liability for possible invalidity of
the action in question by accepting a vote without notice of
denial. This prevents the corporation from becoming entangled
in what is basically a squabble betwen joint owners. Secondly,
joint owners have an interest in all the shares they jointly
own. To permit one joint owner to vote all the shares in the
face of a written denial of authority to vote those shares
permits him or her to override the desires of other joint
owners; to break up the ownership proportionally for voting
purposes may involve the corporation in the dispute between
joint tenant. Both are undesirable; on the other hand, a clear,
enforceable rule which permits the voting of these shares while
it secures both the rights of the joint owners and the right of
the corporation to certainty, cannot fit all the possible

cases. In this context considered Del. Code. Ann. Tit. 8, Sec.
217(b) was considered and found to be inadequate, because it
splits up the voting power among joint owners. Of course, if

joint owners agree to disagree, they may always cast their votes
in proportions that reflect that disagreement, as long as they
all agree to the vote, e.g., 40 votes in favor, 40 votes against.

Subdivision 6 provides a presumption that any shareholder
who votes simply "yes" or "no" is deemed to be voting all of his
or her shares in that manner. This is intended to protect the
corporation from possible attack for accepting such votes and
reflects no more than the reasonable expectation of the
corporation; any shareholder who votes without indicating a
desire to vote less than all of his shares has no right to
maintain that a partial vote was intended.

Section 72

SOURCE: Cal. Corp. Code, Section 703; MBCA Section 33,
Paragraphs 6 to 8

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.26,
Subdivisions &6, 8, 9 and 10

CHANGE FROM FORMER LAW: Under this section, shares of the
issuer held by a non-related corporation may be voted by its CEO
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or other legal representative. Under Section 301.26, only the
president, the president's proxy, or a person appointed by the
board could vote those shares. Under this section, shares of
the issuer held by subsidiaries may not be voted; Section 301.26
was silent on this issue. Shares held by the issuer or its
subsidiaries for others in a fiduciary capacity may be voted if
the beneficial owner authorizes the subsidiary or issuer to vote
in a particular way. Legal representatives may vote shares held
by them for others under this section, except that a trustee of
a trust may not vote shares unless they are registered in his or
her name. Section 301.26 gave fiduciaries a broad right to vote
shares held in those capacities. Pledgors may vote their shares
until the pledgee becomes the record holder. Section 301.26 was
silent on this issue.

GENERAL COMMENT:

This section provides clear guidelines for the voting of
shares by particular types of legal representatives. It also
expands the rather sketchy grant of power to "fiduciaries" in
Section 301.26, subdivision 6.

Subdivisions 1, 2 and 3 all serve the same purpose. They
regulate the voting of shares owned by corporations.
Subdivision 1 regulates the voting of shares owned by
non-related corporations. Those shares may be voted only by the
chief executive officer or other legal representative (section
1, subdivision 1lb) of the shareholder. The CEO or other legal
representative may alsoc comply with this provision by signing
the proxy card, if any, sclicited for the meeting or by
otherwise appointing a proxy.

Subdivision 2 prohibits the voting of shares held or owned
by subsidiaries of the issuer except for shares held in a
fiduciary capacity (see subdivision 3). Minnesota Statutes,
Section 301.26, Subdivision 10, prohibited the voting of shares
of the issuer owned by it as treasury shares. Under section 86
of this act, any shares acquired by the corporation become
authorized but unissued shares which are, by definition,
non-voting. However, there is no reason why a "subsidiary",
that is, a more than 50 percent owned corporation (see section
1, subdivision 32) should be available as a means to avoid the
prohibition against giving the management voting power based on
shares purchased with resources belonging to the corporation
(and, therefore, to the shareholders). Therefore, the voting of
an issuer's shares by a subsidiary is also prohibited.

Subdivision 3 serves the same purpose. The shares held by
a corporation on behalf of others in a fiduciary capacity are
shares which are actually held for the convenience of the
beneficial owner; voting the shares in any way other than at the
regquest of those beneficial owners is an abuse of the
corporation's duty to those beneficial owners.

Subdivisions 4, 5 and 6 govern natural persons acting as
representatives for other persons or for corporations.
Subdivisions 4 and 5 are taken from the Model Act, and the
commentary to those subdivisions which appears below owes a
great deal to the commentary appearing at 1 Model Business
Corporation Act Annotated 712 (ALI-~ABA, 1969, Philadelphia).

Generally, only record holders have the right to vote.
This general rule does not take into account the rights at
common law of certain fiduciaries (personal representatives,
administrators, executors, guardians ad litem, conservators, or
attorneys in fact) to vote these shares. There are several
qualities which all of these fiduciaries share: they are
appointed by courts; they are appointed to fulfill certain
relatively narrow and discrete responsibilities, and the court
appointment usually contains a clear statement of their
authority; the relatiocnship between the fiduciary and the
shareholder is not a continuing relationship but is relatively
short-lived; and the duties of these positions frequently
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include voting the shares. These controls make it unnecessary
to restrict these particular fiduciaries in voting the shares.
Trustees of a trust (as opposed to trustees in bankruptcy) and
custodians often do not possess the four listed gqualities.
Receivers and trustees in bankruptcy lie somewhere between the
two groups, and their authority is a matter for the appeointing
court to decide.

As to pledgees, it seems fair to require that the
shareholder vote the shares until the corporation is made aware
of the actual change of registration of ownership. If the
pledgee wishes to vote the shares, he or she may require a proxy
as part of the pledge (see section 70, subdivisions 1, 2). The
corporation has no way of knowing who may vote the shares, other
than the share register and the proxy mechanism, and special
arrangements for pledgees are matters for the parties to the
pledge and should not be included in the statute.

Section 73

SOURCE: Minnesota Statutes, Section 301.26, Subdivisions 4 and
5; New

FORMER MINNESOTA. PROVISION: Minnesota Statutes, Section 301.26,
Subdivisions 4, 5 and 7.

CHANGE FROM FORMER LAW: The only substantive changes from
Section 301.26 which appear in this section allow several joint
owners to appoint a proxy unless another of the joint owners
either notifies the corporation that the first joint owner does
not have the authority to appoint a proxy, or appoints a
different person as proxy. This section also allows the
corporation to accept the votes of proxies without the necessity
of determining that the vote is within the authority of the
proxy. This section also covers certain areas on which
Minnesota Statutes, Section 301.26 was silent.

GENERAL COMMENT: Although no definition of proxy appears in the
Securities Exchange Act of 1934, it is clear from the language
of Section 14(a) of that Act and Rules l1l4=-a-1 to 14-a-12
promulgated under that Act that the "proxy" referred to there is
the instrument in which the shareholder authorizes the casting
of the vote. This section makes no use of that definition;
instead, the term "proxy" is used in the way in which it has
been traditionally used in Minnesota Statutes, Section 301.26,
and means the person appointed to have that authority. This is
also a variant of the primary dictionary definition (Webster's
New Collegiate Dictionary 922, 1979, Springfield,
Massachusetts), as well as an accepted, though elderly, legal
definition. Cliffs Corporation v. U. S., 103 F.24d 77, 80
(1939): Black's Law Dictionary 1102-1104. The "appointment”
referred to in the section is the eqguivalent of the "proxy,
consent or authorization" referred to in the 1934 Act.

Any written appointment of a proxy signed by the
shareholder and delivered to an officer of the corporation is
valid by its own terms at all times after that delivery. The
appointment may include a general grant of authority to the
proxy, or it may require the proxy to vote the shares in a
particular manner.

A shareholder may appoint any person to be a proxy. A
joint owner of shares may appoint a proxy without the consent of
the other joint owners, as long as those owners do not notify
the corporation of ether the appointment of a different proxy or
a specific denial of authority to appoint a proxy, in which case
no proxy shall be appointed unless all joint owners sign the
appointment. This is consistent with the policy on voting
jointly-owned shares at a meeting.
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This section makes proxy appointments valid for 11 months
in the absence of any provision for a longer period in the
appointment. This 11 month period appeared in Chapter 301,
under which the corporation was required to hold annual
shareholder meetings. It appears in this section because
several of the reasons for its existence still apply under this
act. First, reqular meetings may well be held annually, at the
option of the corporation. Secondly, the renewal of the
appointment can, with a presumptive 11 month period, become a
more regular, nearly annual event. This regularity may make the
proxy renewal an event of more importance to the shareholder,
while the expiration cf the authority of the proxy, absent
renewal or a new appointment, ensures that the shareholder will
not give the proxy a continuing right to vote the shares through
mere negligence. However, the shareholder may appoint the proxy
for any period the sharehclder desires. Some definite period,
e.g., ten years, must be stated in the appointment, though,
unless the appointment is coupled with an interest, in which
case the proxy may be indefinite or permanent.

The shareholder may terminate the appointment at any time,
in one of three ways. The shareholder may file a notice that
the appointment has been terminated, or may file an appointment
of a different proxy, which acts as an implied termination. In
either case, all prior appointments are immediately null and
void as soon as the notice or the new appointment is delivered
to an officer of the corporation. The shareholder may also
terminate the proxy by appearing at the meeting and filing a
signed written notice of termination (the text of which may be
as simple as "I terminate all proxies," and which need not be
notarized) with any of the officers present at the meeting.

There is one exception under subdivision 3 to the power to
terminate the authority of the proxy at will. If the
appointment of a proxy is coupled with an interest, it the
authority of that proxy may not be terminated unless the
termination is provided for by an agreement between the
shareholder and the proxy or as part of the interest. An
appointment "coupled with an interest" means any appointment of
a person as a proxy under any shareholder voting agreement under
section 76, or any appointment made as part of an agreement, or
any appointment of a party to an agreement under which any
consideration is transferred to either a shareholder or a
corporation in exchange for shares or rights to purchase shares,
a promise to purchase shares, services to be rendered, or in
exchange for credit or loans. Unless explicitly stated in such
an appointment that the appointment is not coupled with an
interest, it will be deemed coupled with an interest and the
terms of the appointment may provide that it is irrevocable and
of indefinite term.

Under subdivision 4, the corporation may c¢ontinue to accept
the vote of the proxy, even after the death or incapacity of the
person appointing the proxy, if it has not received written
notice of that death or incapacity. Upon receiving such notice,
however, the corporation may no longer accept votes cast by the
proxy unless the proxy has authority to vote the shares under a
new, valid appointment. The corporation should be protected
against liability in the absence of any notice that would give
them reason to disregard the apparent authority of the proxy.
The same principle is the basis for subdivision 6.

Subdivision 5 governs the situation where the shareholder
has appointed more than one person as a proxy. In that case,
the authority of any single proxy to vote the shares depends

upon the instructions contained in the appointment. If the
instructions are specific, any of the proxies may vote the
shares in the manner set forth in the instructions. If the

instructions are not specific with regard to the issue in
question, or if the shareholder has given a grant of general
authority to vote the shares to the proxies, the shares shall be
voted only if a majority of the proxies, or, if there are two
proxies, both of them, can agree on the manner in which the
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shares are to be voted, in which case all of the votes that
those shares represent shall be cast in that manner. The
requirement that a majority of the proxies agree relieves the
corporation of the burden of deciding between the right to vote
of two or more equally legitimate proxies votes. The
corporation should not be forced to choose between proxies and,
in choosing, open itself to attack and possible liability for
accepting the vote.

Subddivision 6, like subdivision 4, protects the
corporation from liability for accepting a vote in possible
violation of a condition or restriction of which the corporation
is not aware. In order to put the corporation on notice as to
the restrictive condition, the instrument appointing the proxy
must set forth the conditions, if any, under which the authority
of the proxy is limited. If the instrument gives the proxy
specific authority in relation to one or more separate and
specific issues but fails to bestow a general authority on the
proxy, the absence of that authority is a total restriction on
all issues except those specifically addressed by the
instrument. Although the corporation is protected from
liability in the absence of notice, the proxy remains liable for
actual damage, suffered by the shareholder or the beneficial
owner arising from the wrongful exercise of or failure to
exercise, the authority.

Section 74

SOURCE: Minnesota Statutes, Section 301.27(1); New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.27

CHANGE EROM FORMER LAW: The requirement that a copy of the
voting trust agreement be made available for inspection by
shareholders or holders of voting trust certificates formerly
imposed by Minnesota Statutes, Section 301.27, Subdivision 2 has
been dealt with in section 77. The presumption formerly listed
in Minnesota Statutes, Section 301.27, Subdivision 3, clause
(1), is covered in section 72, subdivision 4; clause (2) is
covered in subdivision 2 of this section and section 71,
subdivision 5; and clauses (3) and (4) are no longer explicitly
covered.

GENERAL COMMENT:

This section continues the policy of Section 301.27
validating voting trusts. These trusts resemble shareholder
voting agreements in that both are devices which control the
voting of shares, but differ in a very important way in regard
to the actual ownership of the shares. In the voting trust, the
ownership of the shares is transferred to the trustee of the
voting trust, and the trustee of that trust is treated by this
chapter as any other trustee is treated, while in the
shareholder voting agreement under section 75, the shareholder
retains ownership.

The 15 year maximum period of duration for voting trusts
has been retained because shortening the period might result in
the premature termination of voting trusts in existence at the
time this chapter becomes effective with respect to that
corporation. There is no reason to extend the period beyond 15
vears; indefinite voting trusts are not consistent with the
poclicies of disclosure and accountability (for a similar
application, see section 73 on the duration of proxy
appointments). The one exception to this 15-year maximum
involves the trust as part of an agreement involving corporate
debt. This situation is similar to the situation where a proxy
appointment is coupled with an interest under section 73; the
two are treated similarly for purposes of possible length of the
term, that is, the voting trust may by its terms extend beyond
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15 years, if the indebtedness from which the trust arises is or
will be outstanding after a 15-year period, just as a pProxy
granted under similar circumstances could be irrevocable.

The voting trust may, however, be terminated prior to the
expiration of the 15 year period if the owners of a majority of
the beneficial interests vote to terminate. This power to
terminate may be restricted by the voting trust agreement in any
manner, including making the trust irrevocable for the maximum
15 years, or for the term of the indebtedness, but the
restriction must be stated in the trust agreement.

Subdivision 2 merely treats the trustees as record owners,
consistent with the transfer of shares into their names, by
subjecting them to secticon 71, subdivision 5.

Section 75

SOURCE: MBCA, Section 34, Paragraph 2.
FORMER MINNESOTA PROVISION: None~

CHANGE FROM FORMER LAW: Minnescta law regarding the validity of
shareholder voting agreements has been decisional. Hart v.
Bell, 222 Minn. 69, 76=-79 23 N.W.2d 375, 379-81 (1946) (holding
voting agreement restricting payment of dividends valid)
generally validated voting agreements, but no other Minnesota
decisions have set forth the details of the rules to be applied
to these agreements. This section gives the shareholders a
statutory right that is similar to but broader than the
judicially recognized right to enter into these voting
agreements.

GENERAL COMMENT:

v Any number of shareholders or, if no shares have been
issued, subscribers may become parties to a written agreement
governing the voting of the shares owned or to be owned by them.
Although the statute speaks of subscribers as parties to
agreements only if no shares have been issued, a subscription
agreement could require signature of a prior shareholder voting
agreement as a condition to the issuance of shares under that
subscription agreement to a new shareholder.

The agreement is valid and binding upon all those who sign
it, even though less than all or even less than a majority of,
shareholders are parties to the agreement. Successors to or
transferees of the shares of parties are not bound by the
agreement unless they become parties to the agreement. This is
consistent with the notion that the voting agreement is based on
individual contract and not on status as a shareholder.

The agreement may cover any matter which affects the
corporation, including the voting of shares owned or controlled
by the parties in a manner designed to insure that the
corporation follows a particular policy. This 1s consistent
with the rationale of Hart v. Bell, supra at 78, 23 N.W. 2d at
380.

The agreement may be enforced in any way set forth in the
agreement, but in the absence of such a provision, the only
method of enforcement would be action in court for damages or
equitable relief under section 79 or general contract principles.
Thus, the person drafting or agreeing to the voting agreement
should be aware of the possible methods of enforcement, such as
specific performance, injunctions against the voting of shares
in violation of the agreement or against actions authorized
because of violations of the agreement, suit for damages, or
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arbitration.

Sections 73 and 74 do not restrict such a voting
agreement. Section 74 does not apply at all, in recognition of
the difference between the voting agreement and a trust, and
section 73 may be modified (or ignored) as specific provisions
of the voting agreement may direct. This follows from and
emphasizes the contractual nature of the voting agreement.

Section 76

SOURCE: Section 13, Proposed Close Corporation Supplement, MBCA:
New

FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: There is no Minnesota statutory or case
law on this subject; although it is conceivable that a Minnesota
court might consider such an agreement to be valid even in the
absence of this section, the traditional position of the courts
was to strike such agreements down as impermissable
infringements upon the powers of the board. However, the trend
in recent years has been to validate these agreements.

GENERAL COMMENT:

This section permits the shareholders to bind themselves
and the corporation to certain courses of action on issues
formerly thought to be solely within the discretion of the
directors because of their managerial nature. As in the case of
the shareholder voting agreement, subscribers are permitted to
‘enter into these agreements, before the corporation has issued
shares but, again, a subscription agreement may well require
signing a contrecl agreement as a condition to the issuance of
the shares. The control agreement may cover any matter
connected with the corporation.

Subdivision 2(a) lists a number of items that may be
covered by the agreement. The subdivision merely presents
suggestions to the practitioner or shareholder. The only
requirement is that all of the persons holding shares or, if no
shares have-been issues, subscribing for shares of the
corporation agree in writing to be bound by the agreement. An
agreement which is defective in this regard should be treated as
a shareholder voting agreement (see section 75) enforceable only
in the manner and as to matters appropriate to such an agreement.

Under subdivision 2(b) those who sign the agreement are
bound by it but all others who know that the agreement exists
are also bound, even though they may be mere successors to or
transferees of the coriginal owners of the shares. As long as
the agreement is referred to on the share certificate or
transaction statement, the holder or pledgee of the shares has
knowledge of the agreement and is bound. The agreement will
also be valid against creditors of the corporation if they have
actual knowledge of the agreement.

The control agreement, if the corporation has one, is an
important corporate governance document, and should be available
to those connected with the corporation such as the
shareholders. Subdivision 2(c) implements that policy, as does
the classification in section 77 of the agreement as a document
which the shareholders have an absolute right to see.

The function of the board of directors, as stated in
section 26, is to manage and direct the corporate entity, and a
director is normally responsible for his acts in that capacity.
However, this section, like section 23, subdivision 2, permits
the shareholders to bypass the directors. Under those
circumstances, the responsibility for the acts bypassing the
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directors should be placed soclely upon those exercising the
management power. Subdivision 3 does exactly that. O0f course,
a director who is also a shareholder will not be able to use
this section to escape liability because any action taken by
that person as a shareholder will result in the same liability
on the director as any acts as a director. Similarly, if the
agreement provides for shareholders to bypass the board by
shareholder vote, only those shareholders who authorize that
bypass are liable; shareholders who do not authorize the bypass
or a delegation of the power to bypass are not exercising
management powers and are not liable.

Subdivision 4 merely makes it clear that the wvalidity of
other shareholder agreements remains unaffected by this
chapter. An agreement not covered by this section may be wvalid
as an agreement under section 75 or as an agreement relating to
any or all corporate matters.

The practitioner or layman should be very careful, when
using this type of agreement, to ensure that taxation as an
association is not lost under Treas. Reg. 301.7701-2. An
agreement under this section might be construed, depending on
its terms, as a limitation upon free transferability (see
section 64), centralization of management, or continuity of
life. However, although not to be used or cited as precedent
(see I.R.C. Section 6110(j)(3)) in LTR 7921084 (CCH, 1979), the
service rules that any legal entity incorporated under local law
which has continuity of life will be a corporation for tax
purposes.

Section 77

SOURCE: Minnesota Statutes, Section 301.34; Del. Code Ann. tit.
8, Section 224

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.34

CHANGE FROM FORMER LAW: This section increases the number of
documents required to be kept by the corporation at a specified
place by adding to current requirements the following
documents: the latest periodic financial statement of the
corporation; the names and business addresses of the directors;
voting trust agreements, if any; and shareholder control
agreements, if any. These documents are to be kept at the
principal executive office, not the registered office (unless
the principal executive office is not in this state, in which
case the documents must be available at the registered office.
Under this section, the shareholder has an absolute right to see
and copy all documents required to be kept at the principal
executive office or the registered office by subdivision 2;
Minnesota Statutes Section 301.34 required the shareholder to
show a "proper purpose" prior to inspection. The cost of
copying is also covered, for the first timé, in this section.
Lastly, the section adds a subdivision on the use of computers
or other systems for the storage of documents.

GENERAL COMMENT: —

The basic structure of the former Minnesota provision has
been retained, but the number of documents available to the
shareholder and access to those documents have been greatly
increased to facilitate the high disclosure philosophy of this
act. However, the type of documents required has not changed;
all of them could be described as "directory information".
Thus, the cost of formulating and maintaining these documents
will not increase greatly.

Subdivision 1l(a) continues the present requirement that the

corporation maintain a share register. The location of the
register is left to the convenience of the board, which may
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wish, for example, to keep the register at the office of its
transfer agent. The corporation must take steps to assure

access to the share register to those entitled to access under
subdivision 4. :

However, the corporation may, if it chooses, keep a
separate record of the dates on which shares were issued to
particular individuals. This record is not part of the share
register, and the shareholder must show a proper purpose before
inspecting this document.

The corporation must also maintain a number of other
records for inspection by the shareholders. Most of these
records deal with matters of public record, such as the
articles, with information generally distributed to shareholders
such as minutes of meetings or reports to shareholders, or with
agreements that bind or control the corporation. Subdivision 2
regquires the corporation to make these records available at
someplace in this state within ten days after receipt of a
written demand to inspect. This section is much more detailed
about what must be maintained or made available than Minnesota
Statutes, Section 301.24 which required the maintenance of far
fewer documents for inspection and which was fairly vague about
those that were required.

Subdivision 3 requires that the corporation keep financial
records. No particular documents or methods of recording
financial data are required by this subdivision, which
corresponds to subdivision 4 of 301.34. The subdivision merely
points out that all financial data should be recorded and that
those records should reasonably reflect the financial status of
the corporation. The term "appropriate and complete" is not
intended to require audited records, the use of generally
accepted accounting principles, or any other particular method
of record keeping. While a simple ledger of T-accounts may be
appropriate for some small corporations, many corporations may
need to follow GAAP. The facts of each situation must be
carefully analyzed to see what is appropriate, but it is clear
that this subdivision does not require any new or additional
corporate records beyond those currently in normal use in this
state.

Subdivision 4 is the heart of this section. It grants an
absolute right of access to certain documents to shareholders or
holders of voting trust certificates. This right of access is

absolute and may be enforced in a proceeding under section 79.
The only limitation on that access is that the examination or
copying of corporate documents must be done at a "reasonable
time". Any time during the normal office hours of the principal
executive office or the registered office is a "reasonable
time"; other times may also be reasonable, depending on the
circumstances. The absolute right of access extends only to
documents listed in subdivisions 1l(a) and 2. Any other
corporate documents may also be examined and copied by
shareholders or voting trust certificate holders, if they first
show a "proper purpose". The Delaware definition of "proper
purpose”" is adopted along with the the ample Delaware case law
interpreting that definition. Examples of a "proper purpose'
are: valuation of shares; determination of management
competence; and communication with other shareholders for a
number of purposes including proxy solicitation and the
encouragement of approval of pending fundamental corporate
changes.

The adoption of the Delaware definition of proper purpose,
in no way changes the definitions of proper purpose set forth in
Founes v. Hubbard Broadcasting, Inc., 302 Minn. 471, 473, 225
N.W. 2d 534, 536 (1975), and State v. Croockston Trust Co., 222
Minn. 17, 22 N.W. 2d 911 (1946) (inspection to aid valuation of
shares and to evaluate conduct of management to determine the
effect on the financial condition of the corporaticn held for
proper purpose) or in Nationwide Corporation v. Northwestern
National Life Insurance Co., 251 Minn. 255, 87 N.W. 24 671
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(1958) (inspection of share register of an insurance company
governed by Chapter 300 permitted for purpose of communicating
for the purpose of scliciting proxies where held proper to
solicit proxies), but the standard set forth in State ex rel.
Pillsbury v. Honeywell, 291 Minn. 322, 327, 191 N.W. 2d 406, 410
(1971) of "investment return" ought to be interpreted broadly.

It is also clear that there are occasions on which the
right of inspection ought to be supervised by the court, in
order to prevent abuse of that right through the disclosure of
trade secrets or other confidential information. This section
in no way interferes with or limits the power of a court to
supervise inspection through the use of protective orders as
suggested in Founes, supra at 475, 225, N.W. 2d at 537.

Subdivision 5 establishes who shall bear the cost of copies
made pursuant to subdivision 4. The cost of copving can be a
subtle yet effective way of rendering the right of inspection
nugatory. By requiring the corporation to bear this expense for
the items listed in subdivision 2, the doors of disclosure are
opened wide for the inspection of basic governance documents.
However, keeping in mind the cost of lengthy share registers,
the inspecting party must show a proper purpose in order to get
a free copy of the register. .  Otherwise, the inspector, if the
corporation requests payment, must pay the cost of the copy,
even though the shareholder is entitled to one under subdivision
4. The corporation may require reasonable payment for all other
copies of all other documents.

Computer records are the main subject of subdivision 6;
their use is validated for all purposes for all corporate
records, as long as they are converted upon proper regquest. A
person "entitled" to see the records is one who has either an
absolute right under subdivision 4(a), or who has shown a proper
purpose under subdivision 4(b). The cost of conversion is a
copying cost in those cases where the record is made legible
visually by means of a computer printout, therefore the cost is
governed by subdivision 5.

Section 78

SOURCE: MBCA Section 52
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.35

CHANGE FROM FORMER LAW: This section requires the corporation
to distribute financial statements to all shareholders once
every year; Minnesota Statutes, Section 301.35 required
distribution of those statements only upon request of a
shareholder. Under this section, the financial statements are
to be accompanied by a description of the basis or method of
presentation and any changes in that basis. Section 301.35
reguired that certain information concerning the holders of
convertible securities and share options and the consideration
paid by shareholders for their shares had to be included in the
financial statements; this information is not required by this
section.

GENERAL COMMENT:

The language of this section is taken almost word for word
from section 52, paragraph 5 of the Model Business Corporation
Act (MBCA). The exceptions are: first, that the financial
statements must be prepared on the basis of "accounting methods
reasonable in the circumstances", which does not necessarily
require application of generally accepted accounting principles
(GAAP); second, that the statements may be distributed by any
means, not solely the U.S. Postal Service, as implied by the
MBCA; and third, that if the statements are being prepared by
public accountants and if the statements cannot be completed
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within 120 days after the close of the fiscal year, the
statements may be distributed after that time without violating
this section, as long as they are distributed as soon as they
are available.

By requiring only an accounting method "reasonable in the
circumstances", small corporations are relieved of the expense
of requiring GAAP, as illustrated in this excerpt from the MBCA
comment to section 52, paragraph 5 of the MBCA:

Many small corporations have never prepared a
financial statement on the basis of generally accepted
accounting principles ("GAAP"). A "cash basis"
financial statement (often used in preparing the tax
returns of small companies) does not comply with
GAAP. Even closely held corporations that keep
accrual basis records, and file their federal income
tax returns on that basis, frequently depart in some
respects from GAAP in preparing their financial
statements. In light of these considerations, it is
believed that it would be too burdensome on small or
closely held corporations to require GAAP statements.

33 Bus. Law. 931, 932 (1978)

The Model Act did not use the "reasonable in the
circumstances" standard at the time the above-quoted comment was
published (1978), but did adopt that standard in other
provisions during 1979, in its revision of legal capital

provisions. This standard has been used throughout this act
(e.g. section 85). What 1s reasonable for a small corporation,
may be unreasonably lax, however, in a larger one. If a

corporation already prepares statements according to GAAP, a
that standard ought to be applied; in such a case, GAAP
statements are probably the minimum level to be expected.

The second exception permits small corporations with few
shareholders to hand deliver the statements or to distribute
tham at shareholder meetings rather than mailing the statements.

The last exception is intended to insulate the corporation
from liability for delays caused by the failure of a third party
not under the control of the corporation, in this case the
public accountant, to complete the audit of the accounts of the
corporation within the 120-day limit otherwise imposed upon the
corporation. The corporation must, however, forward the
statements to the shareholders within a resonably short time
after receiving the completed audit from the accountant.

Generally speaking, this section does not place a great
burden on the small corporation. It merely shifts the burden of
providing access to the financial statements from the
shareholders to the corporation.

Section 79

SOURCE: New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections 316.03
and 316.04

CHANGE FROM FORMER LAW: Minnesota Statutes Sections 316.03 and
316.04 were restricted to certain fact situations and authorized
only limited relief. This section gives the courts wide
discretion in determining the relief to be granted and the
situations in which relief should be ordered.

GENERAL COMMENT:

The sections in Chapter 316 cited above empowered the
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courts the specific power to grant various relief with respect
to the actions of corporate officers. Those sections did not
contain a broad discretionary mandate to cover fact situations
not described in those sections; moreover, the existence of a
list could be construed under the doctrine of ejusdem generis as
limiting the power of the court to fact situations in the same
class as those listed.

This section recognizes that situations in which equitable
relief may be appropriate are not readily definable in advance,
as they often present novel fact situations, and it therefore
adopts a broad rule which gives the court complete discretion in
ordering whatever relief it deems just and reasonable in the
circumstances.

Section 80

SOURCE: : MBCA Section 80

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.40, sSubdivision 1, and 301.44

CHANGE FROM FORMER LAW: This section greatly expands the
occasions upon which a shareholder may dissent from a corporate
action. Under Minnesota Statutes, Sections 301.40 and 301.44, a
shareholder may dissent only upon the adoption of amendments to
the articles substantially changing the corporate purposes or
extending the duration of the corporation, or upon merger or
consolidation of the corporation with another corporation. This
section retains the right to dissent from a merger proposal and
adds to it the right to dissent from proposed share exchanges,
certain sales and transfers of assets not in the usual course of
business, amendments of the articles which change the investment
contract of the shareholder in one of four ways (altering a
ligquidation right, a redemption right, a preemptive right, or,
in certain ways, a voting right), and on any other occasion
permitted by the articles, the bylaws, or a board resolution.
This section also permits a beneficial owner to dissent if he
obtains the consent of the record owner, and permits a record
owner to dissent with respect to less than all shares in his
name if he dissents on behalf of a dissenting beneficial owner.
No dissent is permitted if shareholder approval 1s unnecessary
(short-form mergers or mergers where there is very little
"dilution" of the voting power or the right to dividends of the
shareholders of the surviving corporation), unlike Section
301.40 which was silent on the subject. This section also makes
it clear that the right to dissent is the exclusive remedy in
these transactions, absent fraud. Chapter 301 was silent on
this subject also.

GENERAL COMMENT:

This is essentially a Model Act provision; the only
variance from the Model Act in the language of this section is
the exclusion in subdivision 1(b) of a sale in dissolution from

those events upon which a shareholder may dissent. {Subdivision
4 is actually a slightly reworded version of MBCA Section
80(d)). Therefore, the Model Act commentary is in relevant part
instructive.

The old provision was clearly incomplete. Almost all
corporations now have general business purposes and perpetual
duration; permitting dissent when those purposes or periods of
duration are changed is an excessive remedy for a now
inconsequential act. Consolidation has been eliminated as a
corporate transaction, so that part of Section 301.40 is also
inapplicable. Section 301.40 also failed to take into account
new modes of transfer of ownership such as exchange of shares or
sale of assets.
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Subdivision 1 lists all of the events upon which
dissenters' rights may arise; the word "may" is used because
subdivision 3 and section 81 may operate to negate dissenters'
rights. Four kinds of amendments to the articles are listed.
The Model Act comment is very clear on the reasons for
permitting dissenters’' rights in these situations:

The right of a dissenter to obtain payment for his
shares is extended to embrace impairment of share
rights by amendment for reasons similar to those which
justify the grant of dissenters' rights in cases of
merger, consoclidation and transfer of assets. The
grant of these rights increases the security of
investors by allowing them to escape when the nature
of their investment rights is fundamentally altered.
The grant also enhances the freedom of the majority to
make changes, because the existence of an escape hatch
makes fair and reasonable a change which might be
unfair if it forced a fundamental mutation of rights
upon unwilling investors wthout giving them a
reasonable alternative.

The four types of amendment listed are those found in
the New York law. Massachusetts lists the same four
and adds restrictions on transferability. Michigan
recognizes only the first two. Pennsylvania grants
dissenters’' rights in cases of canceling or impairing
preferred dividends and eliminating cumulative voting
rights.

33 Bus. Law. 2587 at 2594 (1978).

This section i1s especially protective when one considers
that the majority required for amending the articles may be as
little as a majority of a very small quorum. Because the law
provides this protection against destruction of the elementary
provisions of the investment contract, it permits the greater
flexibility in the amendment of the articles set forth in
section 14.

Under subdivision 1(b), dissenters' rights accrue upon a
sale of all or substantially all the assets, except in certain
cases. The section, in the words of the Model Act comment,

. . does not provide for dissent and payment where
there is either a sale of assets pursuant to an order
of a court, whether or not the sale is for cash, or a
sale for cash to be followed by a distribution of the
proceeds within a year. There is no reason, in either
of such events, to permit any shareholder to attempt
to realize more than he is entitled to receive in the
normal course, or more than his fellow shareholders
who do not dissent. A sale for a non-~cash
consideration, if not pursuant to an order of a court,
entitles shareholders to dissent and demand payment.

2 ALI-ABA Model Business Corporation Act Annotated 436
(Philadelphia, Pa., 1976). However, unlike the MBCA, this
provision excludes dissolution from those events upon which
dissenters' rights accrue, because dissolution is like the sale
for cash followed by a distribution, an event which should not
give rise to dissenters' rights. Dissenters’' rights are only a
means of protecting the shareholder against receiving an
unfairly low portion of the actual wvalue of a going concern, and
for preventing transferees from profiting from beneficial side
arrangements made at the expense of minority shareholders. In a
dissolution, there is no going concern; the corporation is being
wound up, and the assets of the corporation are being converted
into the maximum value in the market place will permit. While
this may not be the value that the shareholder thinks he ought
to have received, it is the value placed upon the assets by the
only reliable valuation mechanism in that circumstance.
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Moreover, the cash proceeds of a sale in dissolution are divided
proportionately among the shareholders in respect of the

shares. It is not possible to increase the cash paid to one
shareholder without decreasing the ratables paid to another
shareholder. That result is unfair and unwarranted. If it can
be shown that those conducting sales in dissolution either
intentionally or negligently did not attempt to get the maximum
value available, a remedy may lie against the ligquidators for
breach of duty to the corporation.

Subdivision 1(c) permits the exercise of dissenters' rights
in the traditional merger, except in those mergers where no
shareholder vote is required (subdivision 3). This exception is
made because the two types of mergers where shareholder approval
is not required are, first, short-form mergers where the
corporation already owns the overwhelming majority of the shares
and which do not lead to diluticn of the power of the shares of
the parent corporation, and, second, mergers under section 91,
subdivision 3, which only slightly dilute the power of the
shares of the surviving corporation. The shareholders of the
disappearing corporation in a merger always have dissenters'
rights.

Subdivision 1(d) permits dissent from an exchange of
shares, a new transaction in which both corporate entities
continue to exist but in which control of both entities shifts
into the hands of one group of shareholders.

Finally, subdivision l(e) permits the exercise of
dissenters' rights in other cases to be a negotiable matter in
the articles or bylaws, or a way to ease approval of a
particular transaction. As the Committee on Corporate Laws saild
with respect to the MBCA counterpart:

[Tlhis paragraph permits corporations to grant
dissenters' rights in additional situations not
governed by paragraphs (1) through (4), if the
corporate action is so important that it is submitted
either voluntarily or compulscorily to a shareholder
vote. Granting dissenters' rights may add to the
attractiveness of preferred shares, and may satisfy
shareholders who would, in the absence of dissenters'
rights, sue to enjoin. In situations where the
existence of dissenters' rights would otherwise be
disputed, it may place the question out of doubt.

The Model Act comment is also instructive as regards
subdivision 2:

[Subd. 2(a)] Dissent as to part of Holding

When a record holder represents some benefiticial
owners who want to dissent and some who do not, the
rights of both groups can be honored only by letting
the record holder dissent for scme but not for others.
. In order to reduce speculative use of
dissenters' rights, the law now limits the splitting
privilege to representation of different beneficial

owners. A similar limitation has been introduced in
the corporation laws of New York, Michigan, and -
Pennsylvania.

[Subd. 2(b)] Assertion of Dissenters' Rights by
Beneficial Owners

The former law authorized the assertion of dissenters'
rights only by "shareholders," who are defined in
section 1, subdivision 29 as holders of record.
However, a large fraction of publicly traded
securities are held on behalf of their owners by
nominees such as the Depository Trust Company, or in
the "street names" of brokerage firms. It would be
foreign to the purposes of these nominees to forward

105




demands and participate in litigation on behalf of
their clients. In order to make dissenters' rights
effective without burdening nominees, beneficial
owners must be allowed to assert their own claims.
The law now authorizes such assertion.

The beneficial owner is required to submit a written
assent by the holder-of-record to his assertion of
dissenters' rights. This requirement serves not only
to verify the beneficial owner's entitlement, but also
to permit the holder-of-record to protect any security
interest in the shares. In practice, a broker's
customer who receives a forwarded notice of a proposed
corporate action, and who wishes to dissent, may
request the broker to supply him with the name of the
holder-of~record (which may be a house nominee, or the
Depository Trust Company), and a consent signed by the
holder. From that stage forward, the corporation will
deal with the beneficial owner in the same fashion as
with a record shareholder.

Lastly, subdivision 4 is a paraphrase of Model Act Section

80(d). The Model Act comment states

When a majority of shareholders has approved a
corporate change, the corporation should be permitted
to proceed even if a minority considers the change
unwise or disadvantageous, and can persuade a court of
this opinion. Since dissenting shareholders can
obtain the fair value of their shares, they are
protected from pecuniary loss.

However, the fact that shareholders can get paid off
does not justify the corporation in proceeding
unlawfully or fraudulently. If the corporation
attempts to carry through an action in violation of
the corporation law on voting, in violation of charter
clauses prohibiting it, by deception of shareholders,
or in violation of a fiduciary duty the court's
freedom to intervene is unaffected. Because of the
infinite variety of situations in which unlawfulness
and fraud may appear, the subdivision makes no attempt
to specify particular illustrations. However, the
presence or absence of a "business purpose" is not
required, and is not a breach of fiduciary duty or a
deception.

Exclusivity clauses are found in several other acts,
including those of California, Massachusetts, New York
and Pennsylvania. These clauses vary in that some
exclude other remedies when the cashout right is
asserted, while others exclude them when the cashout
right exists. The draft adopts the latter
alternative, which is regarded as more exclusive.
Clauses also vary in their enumerated exceptions to
exclusivity. California lists (1) improper vote of
shareholders, and (2) conflict with charter clauses.
Massachusetts lists "fraud" and "illegality"; New York
lists "fraud" and "unlawfulness." The proposed
amendment adopts the New York formula.

33 Bus. Law at 2596 (1978)

Of the few Minnesota cases on the subject of dissenters'
rights, only one is of import with respect to the exclusivity of

those rights, Bird v. Wirtz, 266 N.W. 2d 167 (Minn. 1978).
case impliedly approves the adoption of Singer v. Magnavox
A. 2d 969 (Del. 1977) (parent-subsidiary "long-form" merger
invalid as a violation of fiduciary duty where only purpose
to freeze out minority shareholders in the unreported lower
court opinion. The intent of this section and section 89,
subdivision 1, is to overrule that approval and eliminate
business purpose as a reason to set aside corporate
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transactions. (See the comment to section 89 for a more
detailed discussion.)

Section 81

SOURCE: New, based on MBCA Section 81

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections 301.40
and 301.44

CHANGE FROM FORMER LAW: This section requires the corporation
to inform shareholders that a particular proposed corporate
action may create dissenters' rights; Minnesota Statutes,
Section 301.40 required only that the notice of meeting include
an announcement that the action would be considered. This
section requires a shareholder to file notice of intent to
dissent before the vote but permits notice on the day of the
meeting; Section 301.40 required that notice be given before the
day of the meeting. This section requires an additional demand,
on a form supplied by the corporation; Section 301.40 did not
contain such a requirement. This section also permits the
corporation to require deposit of certificates representing and
restrict transfer of shares. The corporation must also remit to
the dissenter the amount which it estimates to be the fair value
of the shares, except in certain cases. This amount must be
remitted to the shareholder as soon as a valid demand has been
received or the action has been taken. Under Section 301.40, a
dissenter did not receive any money until after the value had
been determined by the appraisers. This section permits the
shareholder to request further payment if he or she believes the
fair value of the shares to be higher. If the parties cannot
agree, the corporation must either file a petition asking the
court to determine that value or pay the amount requested by the
dissenter; Section 301.40 provided for appralisers to determine
that value ocutside of court jurisdiction. The court may rely on
the reports of appraisers, however. This section also permits
the corporation to withhold all payments from shareholders who
acqguire their shares after public announcement of the
transaction from which the dissenters' rights arise until after
the fair value of the shares has been determined.

GENERAL COMMENT :

This section is based upon MBCA Section 81. It adopts the
substance of the procedure set forth in that section, but the
langauge of the MBCA has been extensively revised so that the
section could be simplified without any loss of specificity.

The comment to the MBCA section is very helpful in
explaining the intent behind the statute.

Subdivision 1(b) defines corporation as including
successors because transactions giving risé to dissenters'
rights are often consummated before the shareholder receives
payment. However, this section applies with equal force against
the successors.

Subdivision 1l(c) defines the "fair value of the shares". -~

The time of waluation is set as immediately before the
effectuation of the corporate action, instead of the
date of the shareholder's vote, as in the prior law.
This comports with the plan of these sections to
preserve the dissenter's prior rights as a shareholder
until the effective date of the corporate action,
rather than leaving him in a twilight zone where he
has lost his former rights, but has not yet gained his
new ones.

33 Bus. Law 2601.

107




The method of valuation is discussed later in this comment,
in connection with subdivision 7. ‘

Subdivision 1(d) defines interest:

The provision for interest is based on the elementary
consideration that the corporation has the use of the
dissenter's money, and the dissenter has no use of it,
from the effective date of the corporate action until
the date of payment. The provision on the interest
rate permits the adjustment of rates to accommodate
radical changes in prevailing rates such as have been
seen in the past decade, and may recur in the future.
The specification of the rate currently paid by the
corporation provides a prima facie standard which
should facilitate voluntary settlements. The date
from which interest runs has been changed from the
date of the shareholders' vote to the effective date
of the corporate action, in conformity with the change
of the valuation date.

33 Bus. Law 2601
Subdivision 2:

Since many shareholders have no idea what rights of
dissent they may have, and how they should assert
them, the corporation is required to notify
shareholderss before they vote; otherwise, the
reassurance to investors supplied by dissenters'
rights would be illusory. This subsection applies
only when a vote is taken, and is inapplicable to the
mergers for which no shareholders' vote is required,
as under section 91, subdivision 3 or section 93. If
the corporation is uncertain whether or not the
shareholders have dissenters' rights, it may comply
with the notice requirement by stating that the
shareholders "may have" these rights.

Notification of dissenters' rights was not formerly
required by the Minnesota Business Corporation Act,
but is required by federal proxy rules (in cases
covered by them), and perhaps implicitly be "omission
to state" clauses in state and federal securities
laws. -Notification provisions similar to that
proposed exist in Rhode Island and in Delaware (since
July 1, 1976); a much more elaborate one exists in
Massachusetts.

33 Bus. Law 2602

Subdivision 3:

Where a shareholders' wvote is called for, the
shareholder must give notice of dissent before the
vote is taken, so that other voters may know how much
of a cash payment may be required. This notice also
serves to limit the number of persons to whom the
corporation must give further notices, including the
technical details of depositing share certificates.
This subsection, like the preceding, has no
application to actions taken without a shareholder
vote - notably in the merger under section 91,
subdivision 3, or section 93.

The subsection departs from prior law in minor
aspects. It requires that the notice of dissent be
given before the vote is taken, rather than simply
that it be at or before the meeting. It also reguired
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that the shareholder not only object, but also state
his intention to demand payment. This stiffening of
requirements is more than balanced by the new
requirement of subdivision 2 that the shareholder
receive notice of what he must do to obtain payment.

33 Bus. Law 2602

Subdivision 4:

This subdivision requires the corporation to tell
dissenters and potential dissenters when and where to
file their demands for payment and deposit their
certificates. In the usual case of an action
submitted to the vote of shareholders, this will be
sent only to those who gave notice of intention to
dissent, and who refrained from voting in favor of the
proposed action. In the case of a merger by
absorptién of a 90-percent-owned subsidiary, the
notice will go to all minority shareholders of the
subsidiary a copy of sections 77 and 78.

This subsection also reguires that the corporation
provide a form for demand, with a request for
indication of the date when the dissenter's ownership
was acquired. This information will permit the issuer
to detect any major acguisitions made for speculative
or cbstructive purposes, and to exercise its right
under subdivision 9 to defer payment of compensation.

Finally, the subsection introduces a procedure for
dealing with uncertificated shares, which are
authorized by section 56. The provisions for deposit
of certificates are obviously inapplicable to such
shares. Instead, the issuer is authorized by
subdivision 4(b) to restrict their transfer, and is
required by this subsection to notify the holders of
any such intention.

The dissenter's demand for payment is a definitive
posture which confirms a mere "intention" stated
before shareholders were called on to vote. In cases
where there is no vote, the demand is the
shareholder's first statement of position. 1In either
case, the filing of demands apprises the corporation
of the cash drain which it must sustain if it proceeds
with the proposed corporate action.

The deposit of share certificates, in cases where
shares are certificated, is necessary in order to
prevent dissenters from giving themselves a 30-day
option to take payment if the market price of the
shares goes down, but sell their shares on the open
market if the price goes up. If this were possible,
all sophisticated investors might be expected to file
demands which they would not intend to carry through
unless the price should fall. If the shares are not
represented by certificates, the corporation can
prevent such straddling by restricting their transfer,
and is authorized by this section to do so

The recognition of the possible existence of
uncertificated shares, for which there are no
certificates to be surrendered, is a new element in
this subsection . . . . The section continues the
dissenter as a shareholder until the effectuation of
the proposed corporate change, at which time all
shareholders' rights are transformed.
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33 Bus. Law 2603

Subdivision 5:

This subdivision contains two fundamental departures
from prior law. First, the corporation has to pay the
dissenter within 60 days, or release his shares.

Under prior law the shareholder had to wait 30 days
before he or she could sue the corporation for the
amount awarded by the appraisers. Under the amended
law, if the corporation is unable to complete the
corporate action with 60 days, it must release the
shares, and give a new notice 60 days before it is
ready to finalize its action. This reguirement
prevents the corporation from holding the dissenter
indefinitely in a position where he has no possibility
of realizing on his shares either by obtaining payment
from the corporation or by selling them.

When the propesed action is finally effectuated, the
corporation is required to make simultaneocus payment
of the amount which it estimates to be fair value of
the shares. This provision contrasts with that in
most corporation codes, which require merely an offer
to pay. It is based on the supposition that since the
dissenter's rights as a shareholder are definitively
terminated, he should have immediate use of the money
to which the corporation has no further claim. A
difference of opinion over the total amount to be paid
should not delay payment of the amount that is
undisputed.

Since the shareholder must decide whether or not to
accept the payment in full satisfaction, he must be
furnished at this time with financial information, and
with a reminder of his further rights and liabilities.

I1f, after returning the deposited certificates (or
lifting transfer restrictions), the corporation wishes
to effectuate the proposed changes, it may issue a new
notice to demand and deposit certificates as
authorized by paragraph (6).

Subdivision 6:

This subdivision also contains radical departures from
prior law. The binding appraisal proceeding is not
present. Instead, the dissenter who is not content
with the corporation's remittance must state in
writing the amount he will accept. He cannot by
remaining silent force the corporation inte the
expense and delay of a judicial appraisal.
Furthermore, if his supplemental demand is
unreasonable, he runs the risk of bearing an
assessment of litigation expenses under subsection (i).
These provisions are designed to encourage settlement
without a judicial proceeding.

A dissenter to whom the corporation has made a
remittance must make his supplemental demand within 30
days in order to permit the corporation to make an
early decision on initiating appraisal proceedings.

Second, if no remittance at all is made by the
corporation, the dissenter may assert his rights by
demanding a stated amount. He will become entitled to
this amount under subdivision 7 if the corporation
fails to institute appraisal proceedings.
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Subdivision 7:

The conception of a judicial appraisal as the ultimate
means of determining fair value 1is introduced here to
replace the concept of binding appraisal without court
supervision. If any shareholder requests supplemental
payment and cannot subsequently reach agreement with
the corporation on the fair value of the shares, the
corporation must either within 60 days start a court
proceeding requesting court supervised determination
of that value or pay the sum requested as supplemental
payment.

The proceeding must be commenced where the registered
office is located, in order to permit convenient
access to corporate records, if necessary. All
dissenters requesting supplemental payment who have
not settled with the corporation must be named as
parties to the proceeding; in that way this proceeding
is a class action. However, failure to name a
dissenter as a party is not intended to wvoid the
proceeding unless the court finds that the failure
results in a material undervaluation of the fair
value. The court has complete contreol of the.
proceedings and may use any valuation method or
combination of methods it sees fit, as long as the
court finds the result to be the fair value of the
shares as of the effective date of the action. No
method is recommended because the different methods of
measuring value (market, book, replacement,
capitalization of earnings, etc.) are neither right
nor wrong, in the opinion of the Task Force, but
merely appropriate indifferent situations. Because of
the highly technical nature of valuation proceedings,
the court may enlist the aid of appraisers, and may,
for all intents and purposes, permit them to find the
fair value of the shares.

In view of the provision for preliminary payment by
the corporation (subdivision 5), the subject of
judgment has been changed from the full value to the
difference between the preliminary payment and the
appraised value. The former clause requiring
surrender of certificates is omitted, in view of the
procedure for prior deposit of dissenters'
certificates, subdivision 4(b).

33 Bus. Law. 2604

Under subdivision 8(a), appraisal expenses and the expenses
of the court proceeding are charged to the party, if any, that
caused the costs and expenses to be needlessly incurred. This
may be a corporation which by its failure to offer a price equal
to the fair wvalue, has burdened the judicial system with the
proceeding, or a dissenter, who in requesting supplemental
payment, has acted arbitrarily, vexatiously, or not in good e
faith.

Similarly, expert fees and counsel fees may also be
assessed under 8(b). No attempt has been made to define when a
"corporation has failed to comply substantially with this
section", as the failure may be merely a procedural omission, or
it may be the offering of an estimated fair wvalue which
substantially underestimates the actual fair value of the
shares. In either case, the discretion of the court, in light
of the facts of each case, should control. The purpose of this
subdivision is to provide an incentive for both sides to settle
without resorting to the judicial appraisal mechanism.
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Paragraph 8(c) is an innovation, analogous to the
established practice of awarding attorney's fees in class and
derivative actions. An amendment with similar effect was
adopted in Delaware in 1976.

‘Subdivision 9 treats shareholders who acquired their shares
after announcement to the public in a different manner.

At the cofporation's option, holders of these shares
get an offer which must be paid as soon as they agree
to accept it in full satisfaction, rather then the
immediate payment granted to holders of previously
acquired shares.

If the right of immediate payment were granted
unconditionally to after-acquired shares, speculators
and obstructionists might be tempted to buy shares
merely for the purpose of dissenting. Since the
function of dissenters' rights is to protect investors
against unforeseen changes, there is no need to give
equally favorable treatment to buyers who knew or
could have' known about the proposed changes.

Corporations are given discretion to withhold or not
withhold immediate payment for after-acquired shares.
They may be expected to withhold immediate payment
only when the circumstances clearly indicate a
speculative or obstructionist maneuver of substantial
proportions. In most cases, consideration of
simplicity and harmony will dictate making immediate
payment for after-acquired as well as pre-acquired
shares.

The date used as a cut-off must be one on which
essential terms were announced. The cut-off cannot be
set at an earlier date, such as the first public
statement that the corporate action was under
consideration.

33 Bus. Law 2605

Section 82

SOURCE: New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.32

CHANGE FROM FORMER LAW: This section permits loans to or
guaranties for any person or entity provided that certain
procedural safeguards are met. Loans and guaranties to
subsidiaries, other related organizations, organizations with
which the corporation has business relationships, and
organizations to which the corporation could make donations are
permitted by this provision. Any loan in the regular course of
business is permitted. Loans to officers and employees of the
corporation are permitted, as they were under Minnesota
Statutes, Section 301.32. Other loans are permitted if approved
by the holders of two-thirds of the outstanding shares.

GENERAL COMMENT':

At common law, corporations could not make loans, or become
sureties, or loan guarantors without some express authority.
However, the power of the corporation to loan money to those
persons or businesses connected with the corporation is a useful
tool for the protection of the economic interest of that
corporation and a useful incentive with which to attract top
management or assure future growth.
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This section recognizes that usefulness by permitting the
broad range of transactions listed in subdivision 1. Three
types of transactions require only board approval: those "in
the usual and regular course'" of business, those involving
economically related corporations or permissible charitable
donees, and those involving officers and employees. Even in
these transactions, board approval is not required for every
transaction. The board may approve one or more general classes
of loans, guaranties, or suretyships and may delegate to a board —
committee or to one or more officers the power to enter those
transactions.

Transactions "in the usual and regular course of business"
are those loans, guaranties, or suretyships that are part and
parcel of one of the regular streams of commerce of the
corporation. For example, 1f the corporation operates a finance
company (or a pawnshop or any loaning operation between the
two), the loans made by the corporation in those operations are
within this exception.

Transactions with economically related organizations also
need receive only board approval. The ability to bolster the
finances of a related corporation, (see section 1, subdivision
24), a parent, affiliate ('brother-sister' corporation), or a
subsidiary, is important because these related corporations are
often part of one economic unit within which artificial
distinctions should not prevent internal transfers of funds.
Similarly, a corporation may have an interest in or
part-ownership of another corporation. In order to protect its
financial stake in that organization, the corporation may wish
to lcan money to or guarantee the debts of that organization in
order to stimulate the organization. This provision permits
those actions. The corporation may also be financially
benefited by aiding an organization which is a key supplier or
customer of the corporation; this section permits a loan to or
- guaranty of loans of or suretyship for those organizations which
have a "business" (i.e., trade) relationship with the
corporation. Finally, loans to organizations described in
section 21, subdivision 11 are permitted as a form of donation.

‘ The third class of transactions which require only board

approval are loans to, guaranties of, loans to or sureties for
officers or other employees of the corporation including those
who are directors. '"Outside" directors are excluded from this
group because they are selected as directors of the corporation
because of theilr independence. This independence might be
compromised by the existence of loans or guaranties from the
corporation. However, in the cases of officers and employees,
the loan or guaranty can be a valuable factor in the retention
of experienced management or the hiring of promising personnel.
The board may make these loans for any purpose, as long as it
reasonably expects the corporation to directly or indirectly
benefit from the transaction through better performance by
currect employees or better personnel.

All other loans, guaranties, or suretyships must be
approved by the board and by the holders of two-thirds of the
outstanding shares. By requiring this very high majority for
approval, loans for purposes which clearly do not benefit the
corporation may be prevented, unless the shareholders approve.
One interesting case may arise where one shareholder controls
over two=-thirds of the outstanding shares, but is not a director
or officer, and therefore is not subject to the rule of section
42. However, where there is such an interested beneficiary of
the loan or guaranty the courts are free to devise relief under
section 79 that fits the situation.

Section 83

SOURCE: New

FORMER MINNESOTA PROVISION: None
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CHANGE FROM FORMER LAW: This section authorizes corporations to
advance funds to officers or directors to pay for the reasonably
foreseeable expenses of their offices. Board approval is not
required for an advance. No prior statute or case law dealt
with this topic.

GENERAL COMMENT:

This section removes any uncertainty which may have existed
regarding the authority of the corporation to make advances.
These advances may be made only for legitimate business expenses
or personal expenses required by business purposes (e.g., moving
expenses). Although board approval is not required,
corporations are well advised to establish clear procedures for
obtaining these advances in order to avoid charges of corporate
waste.

Section 84

SOURCE: New
FORMER MINNESOTA PROVISION:_ Minnesota Statutes, Section 301.095

CHANGE FROM FORMER LAW: This section represents a new approach
to indemnification. Indemnification is available only if the
person to be indemnified meets the five criteria set forth in
subdivision 2(a). However, if the person meets those criteria,
and if the articles or bylaws do not prohibit or limit
indemnification the corporation must indemnify that person,
unlike our current law which is permissive. Indemnification
need not be ordered by a court in a derivative suit, contrary to
the situation under Section 301.095 which required court
approval of indemnification in those suits. The person
requesting indemnification may elect to appeal an adverse
decision on the issue of whether the criteria have been met to a
court, however, if an adverse determination or indemnification
is made or if no determination is made within 60 days after the
suit for which indemnification has been sought has been
terminated or after an advance has been requested. Advances of
expenses shall be made if the person requesting payment affirms
that he or she has met the criteria and undertakes to repay the
advance if it is found that the criteria have not been met, and
if a determination is made by one of the methods set forth in
subdivision 6 that the facts do not preclude reimbursement.
Under Section 301.095, the person seeking indemnification or
advance had to promise to repay the amount received unless found
to have met the criteria of that section.

This section expressly permits a corporation to limit or
prohibit indemnification or adwvances, but instead of the
permissive, case by case determination of eligibility permitted
by the o0ld provision, the limitation or prohibition must now
apply equally to all persons requesting payment or to a class of
these persons. Witnesses in actions who are not at that time
parties to that action may receive payments for their expenses
as witnesses at the option of the corporation. Section 301.095
was silent on this matter.

The manner of determining whether the criteria for
eligibility have been met is largely the same as the method
specified in Section 301.095 for the authcrization of
indemnification, except that this section adds a new step to the
process; the board may refer the gquestion of eligibility to a
committee comprised of directors who are not parties to the
proceeding before referring it to special legal counsel.

Insurance against liability from any act may be purchased
by the corporation, at the option of the corporation, for any
person connected with the corporation even though
indemnification might not be permitted by this section in a
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particular case. Section 301.095 restricted insurance coverage
to those acts which could be indemnified under that law.

This section requires disclosure to shareholders of sums
paid to indemnify any party in a derivative suit. The
disclosure is to be made in the financial statement required by
section 78. This disclosure is more limited than, but
consistent with the disclosure required by Section 301.095.

GENERAL COMMENT:

The courts of this state have long recognized that the
reimbursement of expenses incurred by corporate personnel in
certain lawsuits is a sound public policy, as this passage from
In re E. C. Warner Co., makes clear:

Unless this i1s the rule, we have the further result
that it is not likely that men of substance will be
willing to assume the responsibility of corporate
directors.

"+ % * Such a rule enables the director of limited
means to enlist the professional service and aid of
competent counsel who will be willing to undertake the
defense upon the assurance that, if successful,
payment would be forthcoming from the corporate
treasury. The withholding of such assurance might
well have the effect of denying the financially
disabled director the opportunity of adeguate
representation in the suit against him. But what is
more important than this is the fact that the right to
reimbursement is a circumstance that would actuate and
induce responsible business men to accept the post of
directors, the emoluments of which would otherwise
never be commensurate with the risk of loss involved
in paying out of their own pocket the costs involved
in defending their conduct. The right of
reimbursement carries with it the added virtue that it
is likely to discourage in large measure stockholders'
litigation of the strike wvariety with which the courts
are not unfamiliar. Solimine v. Hollander, 129
N.J.Eg. 272, 19 A.2d 348 (Italics supplied). This
right of reimbursement has its foundation in the
maintenance of a sound public policy favorable to the
development of sound corporate management as a
prerequisite for responsible corporate action."

252 Minn. 207, 214-15, 45 N.W. 24 388, 393 (1950).

The court was speaking of judicial determinations of
"innocence". The trend in recent years has been to move away
from a judicial determination and towards a non-judicial
internal determination of the nature of the conduct, MBCA
Section 5. This section recognizes that trend and links it with
the standard of conduct applicable to the person seeking
indemnification.

In the past, indemnification was not a right which
accompanied employment by a corporation, except "[t]o the extent
that [the party] has been successful" in defending against the
action, Minnesota Statutes, Section 301.095, Subdivision 3.

This phrase does not indicate with any precision whether such
indemnification is reguired only if the party is successful on
all counts or on less than all counts, and if the latter is
true, whether the amount paid in indemnification will be
different depending upon the the number of charges, or the
importance cf charges, or whether some other method will be
used. This raises the additional question of whether it is
possible to assign relative importance to the separate causes of
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action in a multiple suit.

The philosophy behind this section is one of reward. The
section rewards and protects from financial injury those persons
who have conducted themselves in an honest manner with respect
to their dealings with the corporation. If those persons meet
the standard set forth in this section, indemnification should
be mandatory; the corporation should not be able to choose to
indemnify some persons but not others. This certainty of
protection is an added incentive to act in an honest and
forthright manner. Similarly, the requirement that the person
must meet specific, stringent criteria associated with the
standard of conduct before indemnification will be permitted
certainly forecloses a reward for bad conduct.

In each case, the person requesting indemnification must
satisfy the following five criteria in order for eligibility for
indemnification to be established:

1. No other organization may have paid the expenses for
which indemnification is requested. This will prevent multiple
payment of expenses. The policy of this section is to
reimburse, not to overcompensate.

2. The person must have conducted himself in good faith.
Only honest behavior is protected by indemnification.

3. No improper personal benefits or self-dealing in
violation of section 42 are permitted.

4, If the action is a criminal prosecution, there must
have been no reason for the person requesting indemnification to
believe that the conduct was unlawful. Again, the presence of
any suspicion of illegality is inconsistent with the behavior
which the section is designed to induce and reward.

5. Finally, the person must have acted in a manner
reasonably believed to have been in the best interests of the
corporation, or acts or omissions by persons in their capacities
for other organizations, not opposed to those best interests.
This represents a significant strengthening of the former
requirement which merely required conduct not opposed to the
best interest of the corporation. The phrase present in section
41 referring to the ordinarily prudent person is not present
here. That absence does not mean that negligent conduct is
ignored in the determination whether or not eligibility for
indemnification is awarded. This section imposes an affirmative
burden on the person requesting payment: he or she must show
that he or she acted in good faith and held a reasonable belief
that the conduct was in or, in the instances noted, not opposed
to the best interests of the corporation.

Subdivision 2(b) merely states that an unsuccessful defense
of a proceeding does not automatically bar eligibility for
indemnifi¢ation. Instead, an independent determination of
whether or not the criteria for eligibility have been satisfied
is to be made as set forth in subdivision 6.

Under this section, the corporation must also make advance
payment of expenses upon the request of a person who is eligible
for indemnification, if that person supplies the corporation
with an affidavit stating that the person honestly belives that
he or she have met the criteria for mandatory indemnification
and person promises to repay the corporation if it is ultimately
found that the criteria were not met. Upon request for advance
payment and submission of these documents, the corporation must
make the advance payment unless it determines in one of the ways
set forth in subdivision 6 that the facts known at the time of
the request indicate that the criteria were not met by the
conduct in question. This mandatory advance procedure insures
that the person requesting advance will not be prevented from
mounting a strong defense because of a lack of resources, but
preserves the right of the corporation to be repaid 1f repayment
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is warranted.

The corporation is not required to be generous in granting
advances or indemnification if the board or shareholders set
forth a policy of prohibiting or restricting indemnification or
advance in the articles or bylaws as provided in subdivision 4.
These limitations must apply equally to all persons eligible for
indemnification (e.g., no more than $10,000 per person per
suit), or all persons in a particular class, (e.g., all
directors who are not employees are ineligible for
indemnification). The ability to limit or prohibit
indemnification may not be used to single out particular persons
or prohibit indemnification after a request has been submitted.
By making public the corporate policy on indemnification and
advances, prospective officers, this section aids directors and
employees in making an informed decision on whether or not to
accept a position with a particular corporation.

Subdivision 5 permits but does not require the corporation
to pay the expenses of directors, officers, employees or agents
who are not parties to a proceeding but who are called as
witnesses in the proceeding. The expenses caused by any such
appearances where the witness appears by virtue of higher
position with the corporation are expenses that the corporation
should be permitted to pay, if for no other reason than to add
to the inducements to retain top quality management. Payment of
witness expenses is optional, never mandatory.

Subdivision 6 set forth the methods used to determine
whether the criteria stated in subdivision 2 have been satisfied.
There are five ways in which the determination may be made, but
certain methods must be inapplicable or, in the case of the
method stated in clause (e), must have been exhausted before
certain other methods can be used.

The initial method of determination is direct board action.
Directors who are parties in a proceeding arising from the same
transaction may not vote on this question or be a part of the
quorum for this purpose. As a result, this method cannot be
used where most or all of the directors are named as parties to
the proceeding, for example, in a derivative suit for corpcorate
waste. In such cases, the board may use an alternative method
of determination by appointing a committee consisting of two or
more directors who are not parties to consider the matter.
Those directors who are parties may vote to establish the
committee. If all of the directors are parties to the
proceeding, this method cannot be used unless the board can
appoint two persons not parties to the board as directors by
filling vacancies and then appoint those persons as the
committee.

If the methods described in clauses (a) or (b) are not
available, the board may refer the question either to special
legal counsel.

If neither the board nor a committee makes a determination,
the board must submit the question to special legal counsel
selected with the approval of a majority of a disinterested
guorum of the board, as described in (a), or if such a quorum
cannot be obtained, by a committee of disinterested directors, P
as in (b), or if neither is possible, by an absolute majority ocf
all of the directors.

Finally, if the question of eligibility cannot be
determined by special legal counsel, the matter will be referred
to the shareholders, in which case the holders of a majority of
the shares present at a meeting at which a disinterested quorum
of shareholders is present may approve the indemnification.
Shares held by parties to the proceedings will not be counted in
determining the presence of a guorum or in the actual vote.

If it is determined that the person is not eligible for
indemnification or if no determination is made within 60 days of
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a reqguest for an advance or of the termination of a proceeding,
whether or not the person has been successful in defense of the
proceeding, that person may petition a court of competent
jurisdiction for an independent determination of whether or not
the criteria have been satisfied and eligibility for
indemnification exists.

This system will help safeguard the corporation and the
shareholders against unjustified indemnification. A shareholder
if he or she believes that an indemnification was not justified,
may take internal remedial action by removing the director or
electing other persons as directors, or may pursue legal
remedies by suing the directors for breach of the standard of
conduct.

The shareholders are to be informed of all indemnifications
payments in derivitive suits under subdivision 7. The reporting
requirement is limited to derivative suits because amounts paid
in third party suits are not truly indicative of any sort of
fraud or misconduct on the part of the person indemnified, but
may well be misconstrued as an indication of that by
shareholders when in fact those payments may be fully justified
in assuring the protection of the interests of the corporation.

Finally, the corporation is now permitted to insure any
director, officer, employee or agent for any type of liability.
The policy of this section is to promote and protect honest and
faithful service to the corporation; although it is arguable
that by permitting the purchase of insurance this policy may be
avoided, the risk of undermining the policy of the section is
much less than it may initially appear. First of all, though
the section permits the corporation to insure its officers, it
does not require them to purchase such insurance. The
shareholders may restrict or prohibit the purchase of this
insurance. Second, restrictions on insurance do not necessarily
reduce expenditures; in the absence of insurance, the )
corporation will simply pay more to its employees, due to market
forces and incentives created by corporations permitted under
the laws of most other states, to purchase insurance, so that
the employees may purchase this insurance. Third, it is qguite
likely that conduct in contravention of the standard of conduct
will be excluded from the coverage of any typical insurance
policy, thus these insurance policies offer little refuge to
those who would "end-run" the policy of the section. It should
be noted that the Securities and Exchange Commission has no
objection to the use of insurance even in those cases where it
requires waiver of indemnification for violations of the
securities laws.

Finally, it should be noted that Section 1724(e)(3) of the
Federal Securities Code, as approved by the American Law
Institute, 2 Federal Securities Code 797 (ALI-ABA, Philadelphia,
1980) permits insurance for securities liabilities "without
regard to (A) any state law to the contrary, or (B) the identity
of the person who pays the premium." Moreover, the official
comment to that section states:

(7) Section 1724(e){(3): Since insurance companies
presumably will not insure against liability for
egregious conduct, and since any statutory limitation
on the kind of conduct that is insurable would invite
litigation with respect to the scope of the insurance
coverage, the effect of this section is that there is
simply no limitation as a matter of either federal or
state law. At the same time, nothing here overrides
any limitation on the authority to write specified
kinds of insurance as a matter of state insurance
regulation. That is to say, the provision does not
apply unless the insurance is in fact written.

2 Federal Securities Code 800-801.

Civil liability for violations of federal securities law
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constitute a major portion of those contingencies provided for
by insurance purchased by corporations, thus a state law policy
inconsistent with the Federal Securities Code might well impose
an unfair and unegqual burden on the officers or directors of
non-reporting companies, and would give larger, publicly held
corporations an unfair advantage in attracting and retaining
top-quality management.

Section 85

SOURCE: MBCA Sections 45 and 152; New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.22

CHANGE FROM FORMER LAW: This section represents a radical
change in the philosophy of relying upon earnings and in
calculating permissable distributions from former statutes of
this state. Instead of requiring that dividends may be paid
only out of certain kinds of "surplus" calculated by finding the
excess of the wvalue of the corporation and its assets over the
aggregate par or stated value of the outstanding shares, this
section requires only that the corporation will be able to pay
its debts in the usual course of business after the distribution.

One of the effects of this change is the elimination of the
"nimble dividend," (see Minnesota Statutes, Section 301.22,
Subdivision 2(3)) because accounting periods are irrelevant
under this section. Only the financial condition of the
corporation at a given moment, measured as and at the time this
section provides, will control whether or not the distribution
is legal.

The restrictions on the method by which the financial
condition is to be measured, see Minnesota Statutes, Section
301.22, Subdivision 1, are removed by this section. Instead,
the determination may be based on any reasonable methods of
accounting or wvaluation.

The emphasis on the earnings or surplus accumulated in
prior or current fiscal years is also eliminated. Instead, this
section provides that for the various types of distributions
defined in section 1, subdivision 10, wvarious times for various
transactions will be used to measure the financial condition of
the corporation: for share reacquisitions, the earlier of
either the date on which the corporation transfers any
consideration to the shareholder or the date the shareholder
transfers the last of the shares to be reacquired; for other
distributions, dividends, partial liguidations, and complete
liguidations, either the date on which the board authorizes the
payment or, in cases where payment is deferred more than 120
days after authorization, the date of payment.

If a corporation issues debt as part of a distribution, and
if the person receiving the debt has transferred all shares to
the corporation as part of the transaction, the ex-shareholder
becomes an unsecured creditor subject only to pledges to third
parties or other agreements between him or herself and the
corporation unless the person received secured debt, of course. R

The concept that payments to shareholders should be made
only if enough value remains in the corporation to satisfy all
preferences cof senior securities has been retained. If that sum
is not retained in the corporation, distribution payments will
be made proportionately to the owner of the most senior class.
If enough money remains in the accounts of the corporation after
full payment to the senior class to satisfy the claims of that
class, the next most senior class will receive the remainder,
paid proportionately to the owners of that class. If the claims
of that class are satisfied, the next most senior class will be
treated in a like manner, and the funds authorized to be paid
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will be distributed in that manner until exhausted.

GENERAL COMMENT:

This relatively drastic change in the law of distributions
has been inspired by the experience of Massachusetts and
California, and is similar to, but differs slightly from, the
new Model Business Corporation Act (MBCA) provisions,
particularly MBCA Section 45. Portions of the comment to that
section are highly relevant and are reproduced here, modified
slightly to conform to the proposed section.

The main purpose of this section is to bring the statute
into conformity with the reality of the world of modern
corporate finance. As the Model Act comment states:

It has long been recognized by practitioners and legal
scholars that the pervasive statutory structure in
which "par value" and "stated capital" are basic to
the state corporation statutes does not today serve
the original purpose of protecting creditors and
senior security holders from payments to junior
security holders, and may, to the extent security
holders are led to believe that it provides some
protection, tend to be misleading. In light of this
recognized fact, the Task Force has deleted the
mandatory concepts of stated capital and par value.

This does not mean that par value, stated capital, and
earned and paid-in surplus are now illegal. They are merely not
required. Any corporation currently operating on the basis of
these concepts may continue operating in that manner. Those
corporations may also convert to this system of distributions
without being required to abolish or change the par value cor the
stated value of any of its shares.

Instead of these outmoded concepts, the key to whether a
distribution can or cannot be made, and how large the
distribution may be, is whether or not the corporation will
remain solvent as defined in this chapter after the distribution
is made.

In determining whether or not a corporation is, or as
a result of a proposed distribution would be rendered,
insolvent, the board of directors must exercise its
collective business judgment as to whether making the
distribution in question will render the corporation
unable to pay its debts . . . in the ordinary course
of its business operations. In making this
determination, the directors are required and entitled
to make certain judgments as to the future course of
the corporation's business, including the likelihood
that, based on existing and contemplated demand for
the corporation's products or services, it will be
able.to generate funds over a period of time from its
operations or from any contemplated orderly
disposition of its assets sufficient to satisfy its
existing and reasonably anticipated obligations. The
directors are entitled to expect that substantial
indebtedness which matures in the near-term will be
refinanced where, on the basis of the corporation's
financial condition and future prospects, and the
general availability of credit to businesses similarly
situated, it is reasonable to assume that such
refinancing may be accomplished. To the extent that
the corporation may be subject to asserted or
unasserted contingent liabilities, the directors are
required and entitled to make judgments as to the
likelihood, amount and time of any recovery against
the corporation, after giving consideration to the
extent to which the corporation is insured or
otherwise protected by others against loss.
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What is appropriate for an on-going business
enterprise is a cash flow analysis based on a business
forecast and budget for a sufficient period of time to
permit a conclusion that known obligations of the
corporation can reasonably be expected to be satisfied
over a period of time . . . rather than a simple
measurement of current assets against current
liabilities, or a determination that the present
estimated "ligquidation" wvalue of the corporation's
assets would produce sufficient funds to satisfy the
corporation's existing liabilities. In exercising
their judgment, the directors are entitled to rely on
information, opinions, reports and statements prepared
by others, as contemplated by section [45]. Judgments
must of necessity be made on the basis of information
in the hands of the directors when a distribution is
authorized, and it is not expected that they will be
held responsible as a matter of hindsight for
unforeseen developments. This is particularly true
with respect to assumptions as to the ability of the
"corporation's business to repay long-term obligations
which do not mature for several years, since the
primary focus of the directors' decision to make a
distribution should normally be on the corporation's
prospects and obligations in the shorter term, unless
special factors concerning the corporation's prospects
require the taking of a longer~term prospective.

The directors' decision as to whether to authorize a
distribution is to be judged on the basis of the
business judgment rule; that is, whether the directors
acted in good faith and with a reasonable basis for
believing that the distribution authorized was
permitted by the statute, after due consideration of
what they reasonably believed to be the relevant
factors.

The definition of "insolvent," namely, the inability

of a corporation to pay its debts . . . in the usual
course of its business, is consistent with the
objectives of section [85] discussed above. On the

other hand, the definition of "insolvency" in Section
2 of the Uniform Fraudulent Conveyance Act [Minnesota
Statutes, Sections 513.20 to 513.32]1 is different, and
may not be consistent with those objectives, since -
if it is considered applicable to distributions and
not superseded by the corporation statute - it appears
to require the directors to determine whether the
present liquidation value of the corporation's
existing assets will be sufficient to satisfy the
corporation's existing obligations as they mature.

34 Bus. Law. 1887 at 1881 to 1882

Theréfore, subdivision 3(d) of this section renders that
act inapplicable to corporate distributions. Instead, sections
87 and 88 clearly define shareholder and director liability for
any payment which would render the corporation insolvent.

In addition, if a corporation should become involved
in proceedings under the federal bankruptcy laws
following a distribution, the fraudulent conveyance
provisions of section 67d (section 548 effective
October 1, 1979) of the federal Bankruptcy Act could
become applicable to the transaction. It should be
recognized that while the Committee guestions the
desirability of inconsistency between this act, on the
one hand, and the Uniform Fraudulent Conveyance Act
and the Bankruptcy Act, on the other, the act deals
fundamentally with the responsibility of directors,
and failure to follow the standard of the act results
in potential liability for directors under section
[88]. In contrast, there is no provision in either
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the Uniform Fraudulent Conveyance Act or in the
federal Bankruptcy Act for liability of directors;
rather, the effect of those acts is to enable the
trustee or other representative to recapture for the
benefit of creditors funds distributed to others in
some circumstances. Accordingly, considerations of
public policy may justify the application of different
standards in these two different sets of statutes.

34 Bus. Law at 1882

The phrase "able to pay debts in the ordinary course of
business," is essentially self explanatory. If the corporation
is paying its debts 90 days after billing, then it may use that
period in determining whether it is able to pay its debts in the
ordinary course of business even though the debts may be due and
owing before that period expires.

In order to determine whether the corporation will be able
to pay its debts in the ordinary course of business, the
directors must make the decision with reference to some data.
As the Model Act comment states:

Incorporating technical accounting terminology and
specific accounting concepts into new section 45 was
rejected, principally because such terminology and
concepts are constantly under review and subject to
revision by the Financial Accounting Standards Board,
the American Institute of Certified Public
Accountants, the Securities and Exchange Commission
and others. The Committee concluded that the Model
Act should leave such determinations and resolutions
of accounting matters to the judgment of the board of
directors, taking into account its right to rely upon
professional or expert competence and its obligation
to be reasonably informed as to pertinent standards of
importance that bear upon the subject at issue.

Normally, a board of directors would use the
corporation's separate "parent company" financial
statements for such determinations of distributions.
In the view of the Committee, a board of directors
could properly use the equity method of accounting as
set forth in APB No. 18 as to all of the corporation's
investee corporations, including corporate joint
ventures and subsidiaries, in the case of
unconsolidated parent financial statements, although
other evidence would be relevant in the total
determination. Consolidated retained earnings (or
"earned surplus") are usually the same as the parent
company's retained earnings following equity method of
accounting under current accounting standards.

While the directors will normally be entitled to use
generally accepted accounting principles and to give
presumptive weight to the advice of professional
accountants with respect thereto, it is important to
recognize that the new section requires the use of
accounting practices and principles that are
reasonable in the circumstances, and does not
constitute a statutory enactment of generally accepted
accounting principles. In the view of the Committee,
the widespread controversy concerning various
accounting principles, and their constant
reevaluation, reguires a statutory standard of
reasonableness, as a mtter of law, recognizing that
there may be equally acceptable alternative solutions
to specific issues as well as areas regquiring judgment
in interpreting such principles. This does not mean
that the statute is intended to reject the use and
reliance upon generally accepted accounting
principles; on the contrary, it is expected that their
use would be the basic rule in many cases. Of course,
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small businesses using cash basis accounting could not
use generally accepted accounting principles because
those principles are geared to accrual-basis
businesses. The statutory language does, however,
require informed business judgment in the entire
circumstances in applying particular accounting
principles to the circumstances that exist at the
time,  for purposes of the ultimate legal measurement
of the validity of distributions.

If a corporation's financial statements are not
presented in accordance with generally accepted
accounting principles, however, a board of directors
should normally carefully consider the extent to which
the assets may not be fairly stated or the liabilities
may be understated, to determine the fairness of the
aggregate amount of assets and the aggregate amount of
liabilities.

34 Bus. Law at 1884

This section also gives specific authority for
determinations on the basis of a fair wvaluation or
other method that is reasonable in the circumstances.
The statute accordingly authorizes departures from
historical cost accounting and sanctions the
utilization of appraisal methods for the purpose of
determining the fund available for distributions.

This is, of course, a departure from prior law which
prohibited the inclusion of unrealized appreciation.
In the view of the Committee, the prescription in the
statute of a particular method or methods of valuation
would be inadvisable, since different methods may have
equal validity depending upon the circumstances,
including the type of enterprise and the purpose for
which the determination is made. For example, it is
inappropriate to apply a "quick sale" liquidation
value to an enterprise in most cases, particularly
with respect to the payment of normal dividends. On
the other hand, a guick sale valuation might be
appropriate in certain circumstances, for example, for
an enterprise in the course of ligquidation or course
of reducing its assets or business base to a material
degree. In most cases, a fair valuation method on a
going concern basis would likely be appropriate, if
expectations are that the enterprise will continue as
a viable going concern. In determining the value of
assets, all of the assets of a corporation, whether or
not reflected in the financial statements (e.g., a
valuable executory contract), should be considered.
Ordinarily a corporation should not selectively
revalue assets. Likewise, all of a corporation's
obligations and commitments should be considered and
guantified to the extent appropriate and possible. 1In
any évent this section imposes upon the board of
directors the responsibility of applying a method of
determining the aggregate amounts of assets and
liabilities that is reasonable in the circumstances.

Subdivision 2 also refers to another method that is
reasonable in the circumstances. This phrase was
inserted to comprehend the wide variety of
possibilities that might not be deemed to fall under a
"fair valuaton'" but would be reasonable in the
circumstances of a particular case.

Recognition is given under subdivision 4 to the
preference rights of senior equity holders. The
preference amount 1s the contractually stated maximum
preference rights of senicr equity holders in a
liquidation (including if so provided in the articles,
any arrearages in cumulative dividends) that would be
payable at the time of the distributions.
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TIME OF MEASUREMENT

The Committee recognized the need to specify the time
at which the two tests imposed by section [85] should
be measured. Accordingly, where shares of the
corporation are acquired by it, a date approximating
the earlier of the date of payment of any part of the
consideration to the shareholder or the date the
shareholder ceases to be a shareholder with respect to
such shares is to be used as the measuring date. In
all other cases, if payment occurs 120 days or less
following the date of authorization, the date of
authorization is to be used; if payment occurs more
than 120 day following the date of authorization, then
a date approximating the payment date is to be used.

REDEMPTION RELATED DEBT

In an acquisition of its shares, a corporation may pay
out property or incur a debt to the former holder of
the shares. The case law on the status of such debt
has developed in a conflicting and confusing way,
making it difficult to know what standards apply in
drafting stock repurchase agreements, which are of
special importance in closely-held corporate
enterprises. Section [85] therefore makes two points
clear where indebtedness of a corporaton is incurred
or issued to a shareholder in a distribution.

First, such indebtedness is on a parity with the
indebtedness of the corporation to its general
unsecured creditors, except to the extent subordinated
by pledge or agreement. General creditors are better
off in such a situaton than they would have been if
cash or other property had been paid out for the
shares, and no worse off than if assets had been paid
out to the shareholder, who had then promptly loaned
the same to the corporation and thereby become a
creditor.

Second, in applying each of the tests of section 85,
the legality of the distribution must be measured at
the time of the issuance or incurrence of the debt,
not at a later date when the debt is actually paid -
though of course in some circumstances, such payment
could constitute a preferential payment among
creditors. In any later challenge arising out of the
corporation's subsequent insclvency, if the test of
section [85] was properly met at the time of the
icurrence or issuance of the debt, the directors would
be entitled to rely fully upon the good faith business
judgment rule as discussed above.

34 Bus. Law, supra, at 1885~-1886

Case law in Minnesota on distributions has been concerned
more with the power of a court to compel the declaration of
dividends when those dividends are withheld for unreasonable,
unjust, or fraudulent purpose, Keough v. St. Paul Milk Co., 205
Minn. 96, 285 N.W. 809 (1939), Schmitt v. Eagle Roller Mill Co.
199 Minn. 382, 272 N.W. 277 (1937). This section is a
permissive, not a mandatory, section, and the ordering of
dividends is a matter best left to the discretion of our courts.
The aforementioned cases are not overruled by this section; the
reasonableness of the action withholding dividends should be
carefully evaluated by the court.

There is one case which does deal with a matter covered by
this section. The holding in Tracy v. Perkins-Tracy Printing
Company, 278 Minn. 159, 153 N.W. 2d 241 (1967) (mortgage given
by corporation to secure repurchase of all shares held by a
shareholder held valid where, at time given, no impairment of
surplus resulted from the repurchase) is expressly endorsed and

124



adopted by subdivision 3(a) and 3(c), which deal with the
measurement date for the distribution and the rights of
ex-shareholders. Under those subdivisions, the result reached
in Tracy is reached by this section.

Section 86

SOURCE: MBCA Section 6; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.22,
Subdivision 6

CHANGE FROM FORMER LAW: Minnesota Statutes Section 301.22
restricted repurchase or reacquisition of shares to those
occasions when the available earned or paid=-in surplus was
sufficient to cover the cost of the reacquisition. This section
permits acquisition at any time if that reacquision will not
violate the provisions of section 85. The reacguired shares
become authorized but unissued shares subject to sections 55 and
59, or, if the articles prohibit reissue of those shares, the
reacquired shares lose their status as authorized but unissued
shares, and the number of authorized shares is automaticaaly
reduced by the number of reacquired shares, in which case the
corporation must file a statement of the reduction with the
secretary of state.

This section and section 85 must be read together.
Consistent with the policy of flexibility in distributions, this
provision permits reacquisition when the corporation will be
solvent after the reacquisitiocn.

The most notable aspect of this section is the elimination
of the concept of treasury shares. Any reacquired shares
reissued later are subject to preemptive rights under section
59; the terms of those shares must be fixed under section 55
regardless of the terms of the shares before reacguisition.
This removes some of the possibilities for abuse inherent where
a large number of treasury shares are at the disposal of the
management.

The statement of cancellation of shares is reguired so that
there will be a public record of the authorized number of
shares, which is information required to be set forth and
maintained in the articles of incorporation. When the statement
is filed with the secretary of state it is treated as if it were
an amendment of that provision of the articles.

Section 87

SQURCE: Cal. Corp. Code Section 506(¢c) (Weést); Md. Corp. and
Ass'ns Code Ann. Section 2-316(a); Minnesota Statutes, Section
301.23(2), Paragraph 3; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section
301.23(1) —

CHANGE FROM FORMER LAW: Under Minnesota Statutes Section
301.23, the shareholder was liable to the corporation for the
entire dividend or distribution received by that shareholder if
any part of the dividend or distribution was made in violation
of Section 301.22. Under this section, the shareholder is
liable only for the excess of the amount received over the
amount that could have been equally paid under section 85.
Formerly, only the corporation could collect this amount. The
new provision permits the corporation and, in the case of a
dissolving corporation its receiver or officers, or any person
entitled to contribution under sections 87 and 88, to collect
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this amount. The action to recover the illegally distributed
amount must be brought within two years of that distributicn.

GENERAL COMMENT:

This section provides for the return of sums received by
shareholders in distributions which violate section 85. It is
not necessary that the shareholder know that the distribution
was made illegally; rather the corporation has an absolute right
to reclaim the difference between the amount received and the
amount which could have been paid without violating section 85.
For example, 1f a corporation has 10 equal shareholders, and if
the corporation could distribute an aggregate of $1,500 and
still be able to pay its debts in the ordinary course of
business, and the shareholder actually receives $400, the
shareholder igs liable for the $250 difference between $400 and
$150 (the shareholder's ratable share of the $1,500). In order
to collect all of the money illegally distributed in this case,
either all 10 shareholders would have to be named as parties or
the corporation could proceed against directors under section 88.

Section 88

SOURCE: MBCA Section 48; Minnesota Statutes, Section 301.23(2),
Paragraph 3 (modified); New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.23

CHANGE FROM FORMER LAW: Both the new and old sections are
fairly similar in effect, although the language has been
simplified and the good faith exemption from liability has been
linked more closely to the standard of conduct. There is one
change; under this section, even a director who defrauded the
corporation may obtain contributions from the other liable
directors.

GENERAL COMMENT:

Directors who permit an illegal distribution must repay to
the corporation the entire sum illegally distributed unless
protected against liability by the standard of conduct of
section 44. They may implead shareholders and other liable
directors, and each director is liable only for the excess of
the aggregate amount actually distributed over the aggregate
amount legally available for distribution, director liability is
joint and several. The directors may implead shareholders who
received the illegal distribution. A court of competent
jurisdiction may permit the impleader even after two years from
the date of the distribution have expired, as long as the action
against the corporation was commenced before the expiration of
that pericd.

Section 89

SOURCE: MBCA Sections 71 and 72; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections 301.36
and 301.41

CHANGE FROM FORMER LAW: This section generally authorizes the
corporation to participate in the three basic types of
fundamental corporate transaction permitted by this act. The
old concept of consolidation has been eliminated, while a share
exchange procedure has been introduced in this section.

GENERAL COMMENT:
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The only important issue addressed in this section is the
"business purpose" doctrine applicable to mergers recently
developed in Delaware and arguably adopted in the unreported
district court opinion in Bird v. Wirtz, 266 N.W. 24 166 (Minn.
1978). This "business purpose" test requires every merger to
have a valid "business purpose"; under that doctrine a merger
without such a purpose which results in the "freeze-out" or
elimination of minority interests may be set aside by the
courts. The district court opinion in Bird v. Wirtz referred to
Singer v. Magnavox, 380 A 2d 969 (Del. 1977). That case has
given rise to the "business purpose" doctrine, which requires
that mergers which effectively eliminate minority shareholders
may be set aside unless they have as their purpose some valid
"business purpose", Singer, supra at 975, 978. Along with this
"business purpose" requirement, the Delaware court imposed a
requirement of "entire fairness" of the transaction, id at 980.

What is or is not a valid business purpose has been the
subject of further litigation in Delaware and elsewhere and the
doctrine is still not clear. However, this doctrine has been
widely publicized and the literature on the subject is
voluminous. See, e.g., Brudney and Chirelstein, "A Restatement
of Corporate Freezeouts," 87 Yale L.J. 1354 (1978). Another
factor invelved in the doctrine is "fairness."

The state of the law as to what is or is not a "wvalid
business purpose," or whose purpose must be served, or as to
what is "fair" is not clear at this time. This lack of clarity
and certainty exposes many mergers to an unwarranted risk of
being set aside and does not promote business transactions or
economic growth. Therefore, this section eliminates this

uncertainty from our law without significantly reducing the

rights of shareholders to protect themselves against real abuses.

This section removes "business purpose” from the list of
requirements for a valid merger. The "business purpose"
doctrine is based on the theory that a merger without such a
purpose is a self-serving transaction on the part of the
controlling shareholders, and is therefore a breach of duty to
the corporation or the shareholders. The Brudney-Chirelstein
analysis of the problem divides these transactions into three
different categories: the two-step or three-~step takeover
merger {a merger preceded by massive share acquisition); the
merger of affiliated companies; and the going private
phenomenon. They reached the conclusion that the "business
purpose" factor is irrelevant, analyzing the three categories as
follows:

1) The two-step or three-step merger is not a freeze-out,
but is the natural extension of the tender offer which preceded
the merger; no duty o the corporation or the shareholders
exists to be breached.

2) The merger of affiliated companies has sufficient
socially and economiczally redeeming qualities to justify its use
as long as the minority shareholders receive the fair value of
the shares sc that they may participate in the continuing parent
entity by purchasing an equivalent amount of securities of the
parent; the key is fair value. This statute deals with this
issue in section 80, which is exclusive.

3) Finally, Brudney and Chirelstein would prohibit the
"going private'" transaction as an inherent breach of duty to the
corporation or the shareholders, but even here they find that
"business purpose" is not the relevant test.

The Securities and Exchange Commission has also recognized
that abuses are possible. Rules 13(e)}(3) and 13(e)(4)
promulgated under the Exchange Act of 1934, and recently adopted
by the Commission seem to deal with this problem in a fairly
specific way. Other state and federal securities laws may also
offer some relief.

127




~——

The remedy for lack of "entire fairness" in the transaction
in this act is the appraisal section; by obtaining the fair
value of the shares, the dissenting minority shareholder recoups
the investment.

Section 90

SOURCE: MBCA Sections 71 and 72A
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.42

CHANGE FROM FORMER LAW: This section requires a "plan" rather
than the "agreement" required by Minnesota Statutes, Section
301.42, Subdivision 1, but the "plan" must contain almost the
exact terms required in the old provision. The only addition is
the addition of the exchange procedure.

GENERAL COMMENT:

The "plan" described in this section is the basic element
of the approval procedure. The plan may be supplemented by
other documents which need not be presented to or approved by
the shareholders. The plan is also the basic document filed
with the office of the secretary of state in a merger.

Subdivision 1(c)(1l) permits the use of any consideration,
including money, in a merger. Of course, this flexibility is
not available in a share exchange.

Subdivision 2 merely notes that the exchange procedure is
not the only way to acquire the shares of a corporation. Any
other lawful method may be utilized.

Section 91

SOURCE: MBCA Section 73

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.42,
Subdivisions 1 and 2

CHANGE FROM FORMER LAW: Under this section, the "plan", or a
short description of the plan, must be given to the shareholders
as part of the meeting notice. This was not reguired under
Minnesota Statutes, Section 301.42. The minimum majority
required for approval of the plan in the absence of article or
bylaw provisions is no longer two=-thirds of the voting shares,
but is instead a simple majority of the voting shares. Classes
or series may vote as such if the plan affects one of the rights
listed in'section 15 or if the class or series is to be part of
a share exchange. This section also eliminates the requirement
that shareholders of the surviving or acguiring corporation
approve the plan in certain cases where the interests of those
shareholders will not be materially diluted as a result of the
merger or exchange.

GENERAL COMMENT:

The minimum majority required for approval of these
fundamental changes has been reduced throughout the statute from
two-thirds of all voting shares to a majority of those shares.
Of course a higher majority may be required pursuant to section
68. All shareholders whether or not holders of voting shares,
must receive notice and a copy of the plan so that shareholders
who wish to dissent may file notice of intent to dissent before
the vote approving the transaction.

Subdivision 3 exempts certain transactions from shareholder
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approval, because the voting and distribution rights and the
investment contract of the shareholder are not materially
altered by the transaction.

Section 92

SOURCE: MBCA Section 74

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.42,
Subdivisons 3 and 4

CHANGE FROM FORMER LAW: Section 301.42 required that the
agreement of merger be filed with the secretary of state. The
new provision requires that the corporation file both the plan
and a statement that the plan was either approved by, or did not
require the approval of the shareholders.

GENERAL COMMENT :

By filing the signed statement that the plan was validly
approved, or need not have been approved, by the shareholders
the persons signing the articles of merger incur liability for
any violation of section 91. ’

The plan is the basic record of the merger. The
certificate issued by the secretary of ‘state is merely a
convenience to the corporation, and it has no legal effect under
section 95.

Section 93

SOURCE: MBCA Section 75
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.421

CHANGE FROM FORMER LAW: The most significant change is the
reduction of the percentage of outstanding shares owned by the
parent required for this kind of merger from 100 percent to 90
percent. The issues of merger with foreign corporations and the
effective date of a merger formerly covered by Section 301.421
are dealt with in sections 95 and 96.

GENERAL COMMENT:

Twenty-eight of the other fifty states' corporation laws
permit these "short-form" mergers if at least 90 percent of the
shares of the subsidiary are owned by the parent. Under this
section the parent must own 90 percent of the shares of each
class and series of the outstanding shares of the subsidiary.

No vote of the shareholders of either corporation is
reguired for approval of the merger; indeed, only the directors
of the parent must approve the merger by vote of a majority of a
quorum. The minority sharehclders of the subsidiary are too few
to make a difference and approval by shareholders of the parent o
would usually not be required by section 91, subdivision 3. The
directors of the subsidiary are usually directors, officers, or
executives of the parent, whose votes will conform with the
wishes of the parent's board. The resolution of merger must
contain the basic terms of the merger.

The minority shareholders of the subsidiary are sent a copy
of the plan so that they may dissent from the merger if they
believe the compensation offered in the plan inadequate.

The articles of merger must be filed with the secretary cof
state no later than 3C days after the plan has been distributed
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to the shareholders of the subsidiary.

Section 94

SOURCE: MBCA Section 73(c); New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No Minnesota Statute or case deals with
this subject

GENERAL COMMENT:

Under this section, a corporation may abandon a merger or
exchange by following the procedures set forth in either
subdivision 1 or subdivision 2. The only real difference
between the procedures set forth in the two subdivisions is that
by following the procedure set forth in subdivision 1, contract
rights under the plan and any supplemental agreement are waived
by mutual consent of the parties, while under the procedure set
forth in subdivision 2, those rights remain a matter of possible
liability due to the unilateral nature of the abandonment of the
transaction under that subdivision.

Section 95

SOURCE: MBCA Section 76

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.42, Subdivision 4; 301.421; 301.43; and 301.45

CHANGE FROM FORMER LAW: The 31-~day limit on deferred
effectiveness of a merger which appeared in Section 301.42 has
been eliminated. Under this section the merger is effective
upon filing of the articles of merger with the secretary of
state or at any future effective date stated in the articles of
merger. An exchange is effective on the effective date which
appears in the plan of exchange. The separate identity of the
constituent corporations ceases and is merged into the surviving
corporation. The provisions of Sections 301.42, subdivision 5,
and 301.45, subdivisions 2 to 5 have been eliminated because
they referred to the now-eliminated concepts of "surplus", "par
value", and "stated capital". This section also states the
effect of the transaction upon the shareholders.

GENERAL COMMENT:

The main purpose of this section are to insure the
continuation of all corporate functions of the constituent
corporations, to clarify the effect of the transaction on those
corporations and the shareholders of those corporations, and to
provide for the vesting of rights by operation of law without
any need for further corporate action.

The main thrust of the section is directed towards the
merger transaction because that is the only transaction
contemplated by sections 83 to 97 in which one ¢f the corporate
entities actually disappears.

The effective date of a merger may be specified in the plan
approved by the shareholders or the board, whereas the effective
date of the exchange must appear in the plan in order for the
exchange to be valid. 1If the plan of merger does not set forth
an effective date, the plan will be effective at the time
articles of merger that include the plan are filed with the
secretary of state.
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Subdivision 2 applies only to mergers. The effect, if any,
of an exchange upon the corporations involved in the exchange is
a matter to be negotiated between those corporations. This
subdivision provides for combination of all of the rights of the
disappearing corporations in a merger into the continuing
entity, the surviving corporation; that corporation is not a new
corporation but merely a continuation of a prior entity, even
though the articles of the surviving corporation may be amended
by the plan of merger.

Under subdivision 2(c), the surviving corporation, if it is
a domestic corporation, has all of the rights and liabilities of
a corporation incorporated under this chapter. This paragraph
does not, and is not intended to, authorize mergers with
corporations such as non-profit corporations or cooperatives
which are otherwise prohibited from merging with business
corporations. It merely delineates the law governing the
entity. Mergers with foreign corporations are covered by
section 96.

The transfer of rights of other corporations to the
surviving corporation by operation of law is covered by
subdivision 2(d). The subdivision also permits later
confirmation of the transfer, or other methods of vesting the
rights in the survivor, by the officers of the disappearing
corporation. Since, certain rights may not be transferable, a
careful inspection of the terms of licenses, permits, or other
franchises should be undertaken.

Subdivision 2(e) covers the assumption by the survivor of
the liabilities of the disappearing corporation. All of those
liabilities, including pending or future causes of action
arising from acts of the disappearing entities are the
responsibility of the surviving corporation.

Subdivision 3 applies to both mergers and exchanges. The
subdivision provides that, on the effective date, the
shareholders become individually bound by the plan, that
thereafter they are entitled only to the rights the plan
provides for them, and that they are no longer shareholders in
the constituent corporaticon after the effective date to the
extent provided in the plan. The only continuing right those
shareholders possess is the right to dissent pursuant to section
80.

Secticon 96

SOURCE: MBCA Section 77

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.41, Subdivision 2; and 301.421

CHANGE FROM FORMER LAW: This section differs little from the
current requirements. The only change is that the requirements
of Chapter 303 must be satisfied if the surviving corporation is
a foreign corporation.

GENERAL COMMENT:

The effect of a merger with a foreign corporation is no
different than the effect of a merger on two domestic
corporations. The rights and liabilities pass to the survivor
as described in section 85. The only special aspect of this
type of merger is that a foreign surviving corporation must make
itself available for service in this state (see subdivision 4).

Section 97




SOURCE: Minnesota Statutes, Section 301.36
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.36

CHANGE FROM FORMER LAW: Apart from changes in style to conform
to the rest of the proposed chapter, the only change reflected
in this section is the reduction of the majority required for
approval of the sale or transfer from two-~thirds of all voting
shares to a majority of all voting shares.

GENERAL COMMENT:

The absence of references to written consent of the
shareholders, class voting, or higher majorities does not mean
that sections 15, 40, 41, 68, or 69 do not apply to this section
(or others which do not specifically mention those items).

Those sections apply to this and all other sections to which
they are relevant, whether or not mentioned in the substantive
section.

Subdivision 4 of this section is aimed at limiting the
civil liabilities of transferors assumed by transferees to those
agreed to between the parties or imposed by law, even if the
transferee is operating the corporation in exactly the same
manner as it was operated by the transferee. This limits, for
example, exposure to product liability claims for items
manufactured by the transferor. Of course, Federal statutes may
preempt this statute in certain areas of liability. ‘

Section 98

SOURCE: Mich. Corp. Laws Ann. Section 45C.1801; New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.46

CHANGE FROM FORMER LAW: A supervised voluntary dissolution is
treated as involuntary for purposes of the procedures in
dissolution. Under Section 301.46 et. seqg., treatment of
voluntary, court-supervised dissolutions was similar to
treatment of voluntary, non-supervised dissolutions.

GENERAL COMMENT: This section is merely a general grant of
authority to dissolve and refers to the provisions applicable to
each of the three procedures in dissolution.

Section 99

SOURCE: MBCA Section 82
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No Minnesota case or statute has
previously dealt with this issue.

GENERAL COMMENT:

This section permits the incorporators listed in the
articles of incorporation to dissolve the corporation in a
simple, inexpensive way. Formerly, the incorporators had to
issue shares and then the shareholders had to approve a
dissolution under Section 301.47. In such cases, the
corporation frequently became dormant, occupying space in the
files of the office of the secretary of state and using what
would otherwise be an available corporate name. This new
procedure for use before shares are issued, will permit both
practitioners and laymen to follow an easy procedure to dissolve
a corporation.
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Subdivision 1 generally authorizes the incorporators to-
dissolve the corporation. There are only two steps required for
dissolution: the preparation of articles of dissolution signed
by an absolute majority of the incorporators containing wvarious
statements that assure that no obligations of the corporation
remain outstanding and the filing of those articles with the
secretary of state. The dissolution is effective upon that
filing. The secretary of state will issue a certificate of
dissolution that has no legal effect on the actual time of
dissolution and which is primarily for evidentiary purposes.

A dissolution in violation of this section, or a
dissolution in which fraudulent statements appear in the
articles of dissolution, will be ineffective to avoid liability
against outstanding obligations.

Wrongful dissclution is a slightly different situation.
There is no standard of conduct for incorporators in this
chapter, although at common-law "promoters" were required to act
in good faith, see, e.g., Venie v. Harriet State Bank of
Minneapolis, 146 Minn. 142, 178 N.W. 170 (1920). There is no
reason why incorporators should not be held to a standard
similar to the standard of conduct for directors in those cases
where the dissolution will result in actual economic loss to
those incorporators who did not sign the dissolution.

Section 100

SOURCE: MBCA Section 84

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.47,
Subdivision 1

CHANGE FROM FORMER LAW: The majority required to approve the
dissolution has been reduced from two-thirds of the outstanding
shares to a majority of the outstanding shares.

GENERAL COMMENT:

The reduction in the vote required for approval of
dissolution is consistent with the general reduction in required
majorities throughout this chapter for the purpose of maximizing
corporate flexibility. The dissolution decision is entirely up
to the shareholders; no approval by the board is required. The
liability, if any, for a wrongful dissolution lies with those
who voted for the dissolution. The standard used in such cases
should be a standard of good faith.

Section 101

SOURCE: MBCA Sections 84 and 86(d); New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.47,
Subdivisions 2, 3 and 4

CHANGE FROM FORMER LAW: The resolution approved by the
shareholders need no longer be filed with the secretary of state.
Instead, the corporation must file only a single notice of
intent to dissolve. The dissolution process has been further
simplified by the elimination of the trustee in voluntary
dissolution. Under this section the officers and directors
continue in office to wind up the corporation.

GENERAL COMMENT:

By retaining the usual corporate management system during
voluntary dissolution instead of appointing a trustee,
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dissolution can become a less costly procedure. The rights of
shareholders, directors, officers and employees inter se also
remain clear during the dissolution process; those rights are
the same as they would be in a going concern. While the powers
and liabilities of a dissolving corporation remain the same as
those of a going concern, the corporation must take steps to
wind up the business of the corporation as outlined in section
102.

Section 102

SOURCE: MBCA Section 87; Minnesota Statutes, Section 301.48,
Subdivision 1 and 2 )

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.48

CHANGE FROM FORMER LAW: The officers or directors, not the
trustee, wind up the corporation under this section. Otherwise
there is no difference in the substance of the old and new
provisions. .

GENERAL COMMENT :

The board has the inherent power to sell or transfer the
assets of the corporation in order to obtain funds to satisfy
the liabilities of the corporation and to transfer the remaining
value of the corporation to the shareholders. This power is not
expressly stated here, but is implied and augmented by the
exemption from section 97 granted by subdivision 2 of this
section. The payment discussed in subdivision 3 is a
distribution within the definition in section 1, subdivision 10
governed by sections 85 to 89.

Section 103

SOURCE: MBCA Section 87(a); Mich. Corp. Laws Ann. Section
450.1841; New

FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No prior Minnesota statute or case has
dealt with this issue

GENERAL COMMENT:

This section and the following section comprise a system of
notice to creditors inspired by that used in Article 6 of the
Uniform Commercial Code and in Minnesota Statutes, Sectidns
524.3-801and 524.3-803.

Notice is not regquired, but the giving of notice will speed
the conclusion of the dissolution process. The notice, if
given, must be sent or delivered to the address of every known
claimant or creditor whose address 1s known to the corporation.
If the corporation does not know the address of a claimant or
creditor, it may give published notice that will suffice for
purposes of this section. It may also give published notice to
creditors or claimants who are not known to the corporation, and
to the public. This published notice must be published weekly
for four weeks in each of the counties where the registered
office and the principal executive office of the corporation are
located.

In any case, the notice given under subdivision 1 must
contain information described in subdivision 2. This
information is required so that creditors and claimants will
know where, how, and when to make claims for debts or

134



obligations owed by the corporation.

Section 104

SOURCE: New
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No Minnesota statute or case has
addressed this issue

GENERAL COMMENT:

This section governs the treatment by the corporation of
claims against the corporation made by creditors and claimants.

In order to file a claim, the creditor or claimant must
proceed consistent with the procedure, if any, and the times,
dates, and places set forth in the notice given pursuant to
section 103. Failure to follow the procedures or other
qualifications set forth in that notice results in the barring
of the claim. It is important that the claim be filed with the
corporation within the time provided in the notice so that the
directors and officers of the corporation may process all claims
in an orderly fashion and make subsequent distributions in
dissolution to its shareholders, safe in the knowledge that all
existing claims have been brought to their atttention and
disposed of in a timely manner.

The corporation, in turn, must to act promptly on each
claim. After receiving the claim, the corporation has thirty
days to decide whether or not to pay the claim. If the
corporation decides to reject the claim, it must send an express
rejection to the creditor or claimant. A creditor or claimant
who does not receive a response from the corporation within the
allotted time may bring suit on the claim for judgment in the
amount claimed. By requiring an affirmative response by the
corporation, this section permits creditors and claimants to
proceed on the assumption that their claims will be paid in the
absence of such a response.

If the corporation rejects the claim, the creditor or
claimant has several options: the creditor or claimant may
acguiesce in the rejection; the creditor or claimant may fail to
take any further action within 60 days of the rejection, or
within 180 days from the date the notice of intent to dissolve
was filed, whichever is later, and thus bar the enforcement of
any existing claim; or the creditor or claimant may commence
some sort of legal, arbitration or administrative proceeding
within that time will avoid the barring of claims under section
117.

The corporation is not required to give notice to creditors
and claimants; that part of section 103 is optional. However,
when the corporation does not give notice, the creditor or
claimant has two years from the filing of the notice of intent
to dissolve to pursue the claim in a legal, arbitration or
administrative proceeding before the claim will be barred. The
longer period is permitted in this case because the failure by
the corporation to pay the debt may not be discovered by the
creditor until the preparation of the annual report; moreover,
the creditor may not even be aware of the imminent dissolution
of the debtor corporation. Even these claims must be settled;
after two years have expired from the filing of notice to
dissolve, the c¢laim will be barred. A creditor who fails to
investigate an unpaid debt for two years will not be permitted
to make a claim at a later time, in the interests of certainty.
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Section 105

SOURCE: New; MBCA Sections 88, 89 and 91
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No prior Minnesota statute or case
addressed this issue. This section permits the reversal of
voluntary dissolution proceedings. No prior Minnesota statute
or case addressed this issue.

GENERAL COMMENT:

In certain cases, the reinstatement of the corporation as a
going concern may be appropriate. The economic situation may
take an upward turn, more accurate financial statements which
may dissuade the shareholders from continuing the dissolution
may become available, or the continuation of the corporate
entity may become important. If any of these events occur, the
shareholders may revoke the dissoclution proceedings in the same
manner they approved their commencement. After the revocation,
the corporation must file a simple statement that the
dissolution has been revoked; after filing this notice, the
corporation is again a going concern.

Section 106

SOURCE: New; MBCA Sections 92 and 93
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.56

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.56
required the corporation to file a statement that the affairs of
the corporation were wound up, but no details were required to
be set forth in that statement. The new provision requires
considerably more in the way of financial detail. This new
statement may not be filed before the expiration of certain time
periods or the satisfaction of certain conditions.

GENERAL COMMENT:

This section prevents the corporation from dissolving
before all outstanding claims have been paid or statutorily
barred, requires certain information to be publicly filed, and
provides a distinct effective date for dissolution.

Subdivision 1 requires that the dissolving corporation
satisfy one of the following three conditions before it is
allowed to file articles of dissclution, and end all further
liability as a corporate entity.

The corporation may file articles of dissolution if it has
paid or made provision for payment of all debts known to the
corporation. A ligquidating trust, for example, a trust created
for the purposes described in Treas. Reg. Sections 1.333-1(b) (1)
or 1.337-1 will meet this reguirement, although this section
does not prohibit the use of other methods.

If the corporation does not pay all claims filed by
creditors or claimants, it must wait for the expiration of one
of the following two periods to file articles of dissolution:
if the corporation gave notice to creditors under section 103,
it must wait until the expiration of 180 days after the filing
of the notice of intent to dissolve; if it gave no such notice,
it must wait two years from that date.

The purpose of forcing the corporation to pay all its debts

or wait until further claims are barred before permitting the
corporation to file articles of dissolution is to insure that
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distributions to shareholders will not be attacked at some later
time under section 117; that attack could result in unexpected
tax consequences adverse to the shareholder. By preventing
premature payment, this section avoids those consequences.

Subdivision 2 requires the dissolving corporation to
publicly file information on certain matters so that the
secretary of state may ascertain whether the corporation has met ..
the requirements of subdivision 1. Pending legal or other
proceedings will not prevent dissolution if the corporation
makes provisions for contingent payment of claims involved in
those suits.

Subdivision 3 fixes that dissolution at the time the
articles of disslution are filed with the secretary of state. A
certificate of dissolution is issued, mostly as an evidentiary
convenience, but the dissolution is effective upon filing, and
all further claims are barred under section 117 upon filing.

The corporate entity does not continue for any purpose
after dissolution, except as provided in sections 117 and 118.
Service on the corporation, or upon the officers or directors of
the corporation, the registered agent of the corporation, or
upon the secretary of state on behalf of the corporation will be
ineffective as service on the corporation, unless it is made in
an action under sections 117 and 118. Thus, cases such as
Mississippi Valley Development Corporation v. Colonial
Enterprises, Inc., 300 Minn. 66, 217 N.W. 24 760 (1974)
Henderson v. Northwestern Heating Engineers, Inc., 274 Minn.
396, 144 N.W. 2d 46 (1966) Kopio's Inc. v. Bridgeman Creameries,
248 Minn. 348 79 N.W. 2d 921 (1956), which held service on a
corporation after dissolution wvalid, are no longer relevant,
relying as they did upon Minnesota Statutes, Section 300.59,
which is no longer applicable to business corporations under
this chapter, and which has no equivalent in the new chapter.

SOURCE: MBCA Section 87(c¢)

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.46;
301.47, Subdivisions 5 and 6; 301.52; and 301.56

CHANGE FRCM FORMER LAW: Supervised voluntary dissolution was
formerly a procedure of mixed characteristics. Much of the
procedure was similar to the old voluntary procedure and gave
the trustee maximum freedom; other parts of it were under the
strict control of the court. This section converts supervised
voluntary dissoclution into a procedure which is almost exactly
the same as an involuntary dissolution. The only difference
between involuntary and supervised voluntary dissolution is that
supervised voluntary dissolution is commenced by act of the
corporation, not by a third party who alleges certain conditions.

Section 301.47 left the choice of whether the dissolution
should be a voluntary or supervised voluntary dissolution to the
resolution authorizing dissolution, or to the trustees. This e
section permits the corporation to ask for supervision, and
permits any sharehclder or creditor to request a court to impose
its supervision.

GENERAL COMMENT:

The chief purpose of this section is the protection of
minority shareholders against fraud in the disposition of the
assets of the dissolving corporation. Another useful aspect of
supervised voluntary dissolution is the inherent protection from
subseguent claims that is provided by court supervision.
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Section 108

SOURCE: MBCA Section 97; N. J. Stat. Ann. 14A: 12-7(9), (10)

FORMER MINNESOTA PROVISION: Minnesota Statutes, Sections
301.49, 301.50

CHANGE FROM FORMER LAW: A court may now order equitable relief
as well as involuntary dissolution whenever the grounds for
involuntary dissolution have been established. Those grounds
have been altered by this section. The ground that the "object
of the corporation” has failed has been eliminated. New grounds
added include waste of corporate assets, failure to elect
directors, and admission by the corporation of insolvency. The
ground of deadlock has been amended to eliminate the requirement
that the corporation cannot be operated for the benefit of the
shareholders. Finally, the ground of fraud on minority
shareholders has been reworded with the intent that protection
will be available in appropriate circumstances. This section
also includes provisions on the expenses for and venue of an
action which permit the court to assess expenses as it may see
fit and place venue in the county where the registered office of
the corporation is located. Finally, the profitable financial
condition of the corporation is not a bar to dissolution.

GENERAL COMMENT:

The remedy of involuntary dissolution is a drastic remedy.
As such, "the court should grant the drastic remedy of
dissolution with great caution and not in doubtful cases." In
Re Lakeland Development Corporation, 277 Minn. 432, 442, 152
N.W. 2d 758, 765 (1967). The same court recognized that
"dissolution proceedings, although now statutory, are
fundamentally equitable in nature." supra at 441, 152 N.W. 2d
at 764. In recognition of the truth of these observations, the
power to order equitable relief which has less drastic effects
than dissolution while protecting the interests of the
shareholders petitioning for relief has been added by this
section to the arsenal of relief available to the courts. This
power is discussed in Thwing v. McDonald, 34 Minn. 148, 153,
154, 158 N.W. 820, 822 (1916) affirming those parts of a
district court decisions requiring an accounting and mandating
the payment of certain distributions to minority shareholders,
with continuing jurisdiction in the district court to guard
against abuses. The opinion in that case seems to require a
court to investigate remedies short of dissolution where abuses
have occurred before dissolution is considered. That policy is
also the policy adopted by this section. In the past the courts
may have been reluctant to order intermediate relief absent some
sort of statutory authority. This section provides explicit
statutory authority; that authority is meant to be used.

Dissolution or appropriate lesser relief is to be granted
in any one of nine circumstances. First, in any supervised
voluntary dissolution. The corporation and its shareholders
have already decided to dissolve, and have merely requested the
court to supervise the dissolution process so that it proceeds
in an orderly manner.

Second, in a shareholder petition where it is established
that the managing body of the corporation is deadlocked and that
the shareholders cannot break that deadlock. "Deadlock" is not
limited to those situations where there is an even split,
although this will be the most common situation in which
deadlock will occur.

Third, a shareholder action where it is established that
the controlling persons acted fraudulently, illegally, or in a
manner persistently unfalr to a non-controlling shareholder.
Although similar words appear in Minnesota Statutes, Section
301.49(3), the new provision should be interpreted in a more
liberal manner. In view of the power of the court to order
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lesser equitable relief, the threshold of "persistent unfairness"
required for a lesser remedy should be proportionately less than
the stringent standards which are required, quite properly, for
the ultimate relief of dissolution. Abuse of non-controlling
shareholders is not to be tolerated under this act; section 79
and this section stand as evidence of that policy.

Fourth, a, 6 shareholder action where it is established that
directors have not been elected for the period during which two
consecutive regular meetings should have been held.

Fifth, a shareholder petition where it is established that
corporate assets are being wasted. This ground is especially
ripe for lesser forms of relief.

Sixth, when the duration of the corporation has expired
without extension. The dissolution process must be commenced,
unless the duration of the corporation is extended after the
dissolution procedure is started, in order for the corporation
to come to an orderly end.

Seventh, in an action by a creditor where a judgment
against the corporation has been returned unsatisfied. This
particular ground may be used more as a method of inducing
prompt payment rather than of actually dissolving the
corporation. Dissolution may alsoc be avoided here by the use of
lesser relief.

Eighth, in a creditor action where the corporation admits
that it is insolvent. The use of this proceeding must be
considered in light of the Bankruptcy Act, 11 U.S.C. Sections 1
to 151316.

Ninth, when the attorney general establishes one of the
grounds listed in section 111. (See the comment to that section
for further explanation.)

One of the grounds listed in Section 301.49 provided that
the corporation could be dissolved if it were deadlocked and if
the corporation could not be operated for the benefit of its
shareholders. The non-profitability requirement has been
eliminated. Subdivision 2 of this section makes it clear that
the profitable nature of a corporation is not a sufficient
reason to deny disscolution, though it is clearly a factor to be
considered and, in conjunction with other factors, may be a
powerful argument for lesser relief.

In order to avoid "strike suits" similar to those which
have developed under the derivative suit rules, subdivision 3
empowers the court to award expenses where a suit has been
instituted in bad faith or has been conducted in a harassing
manner by any party. A court proceeding in dissolution must be
taken very seriously; the presence of this deterrent should help
give it the respect it deserves.

Subdivision 4 provides that venue of the action shall be in
the county of the registered office. This location will also be
in the county where the principal place of business or the
principal executive office is located for many corporations, a
corporation may, however, have both its principal place of
business and its executive office ocutside the state, but every
corporation must have a registered office in this state.

Section 109

SOURCE: MBCA Section $8; Minnesota Statutes, Section 316.05

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.51,
301.52
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CHANGE FROM FORMER LAW: This section provides that the court
may exercise broad powers before a full hearing is held.
Section 301.51 specifically provided only for the appointment of
temporary receivers, this section provides much more detail.
The inherent authority of the trustee is expanded by this
section to include the disposition of the assets, but that
disposition remains subject to court supervision. This section
also includes a list of priorities in payment of debts as a
guide to the receiver. No such priorities were listed in the
prior law. This section also requires that assets remaining
after payment of those debts be distributed to the
shareholders. This concept is implied by, but not stated in,
Chapter 301.

GENERAL COMMENT:

Subdivision 1 permits the court to order preliminary
relief, after a preliminary hearing, in actions for involuntary
dissolution or conversion of a voluntary dissclution into a
supervised voluntary dissolution. This preliminary authority
allows the court to protect petitioners against misuse of or
damage to the corporate entity pending a full hearing on the
matter and the appointment of a permanent receiver.

After the hearing, if dissolution is found to be the
appropriate relief, the court may appoint a receiver to wind up
the corporation. As an alternative, the court may issue a
detailed order governing the dissolution and thus avoid
appointing a receiver, of course, or may permit the corporate
management to wind up the affairs of the corporation. If the
court appoints a receiver, the receiver shall wind up the
affairs of the corporation in any manner the court orders, but
the receiver has the inherent power, unless limited by order of
the court, to marshal the assets of the corporation.

In any case, the assets of the corporation are to be used
to pay the debts cof and the claims against the corporation, in

the order of priorities set out in subdivision 3. The order
appearing there is the same as the order provided in Minnesota
Statutes, Section 316.05. There is one possible area of concern

to the receiver: the application of 31 U.S.C. Section 191,
which gives absolute priority to all debts owed to the United
States government except claims for taxes which might be
subordinated pursuant to the provisions of sections 6321 to 6325
of the Internal Revenue Ccode.

Section 110

SOURCE: MBCA Sections 98 and 99
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.52

CHANGE FROM FORMER LAW: Prior Minnesota law did not include any
special qualifications for receivers. The power of a receiver
to sue or defend in his or her own name is carried over from
prior law. The assets of the corporation no longer vest in the
receiver; instead, they remain assets of the corporation. The
power to proceed with the liquidation of the assets of the
corporation is discussed in section 109.

GENERAL COMMENT:

Under this section, a corporation may be appointed as the
receiver for a corporation. This allows management corporations
that have special expertise in winding up corporate affairs to
be appointed as receivers if the court believes it less costly
to have such a corporation in charge of the liquidation, than to
have natural person as the receiver.
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Section 111

SOURCE: MBCA Section 94; Minnesota Statutes, Section 301.57,
Subdivision 2

FORMER MINNESQTA PROVISION: Minnesota Statutes, Section 301.57

CHANGE FROM FORMER LAW: While most of the grounds for
involuntary dissolution by the attorney general have remained
essentially the same under this section, the grounds stated in
Section 301.57, subdivision 1, clauses {(4) and (5) have been
combined in subdivision 1(d) of this section. Subdivision 2
parellels present Section 301.57, Subdivision 2. The ground
stated in subdivision 3 of Section 301.57 has been eliminated,
because the procedure under this section is now the same as that
under section 108.

GENERAL COMMENT:
GENERAL COMMENT:

This section provides the attorney general with the basic
police power to prevent abuses of the corporate franchise. The
five permitted grounds are all based on defective incorporation,
violation of the laws governing corporations, or failure to use
the corporate franchise, the three traditional bases of state
action in this area. The fact that a certificate of
incorporation has been issued 1s no defense against the first
grounds stated in clauses (a) to (c) of subdivision 1, see
section 20, nor is the state estopped from pursuing dissolution
by having dealt with the corporate entity. The fourth ground,
clause (d), subdivision 1, is similar to section 79 but requires
flagrant or multiple violations. The fifth ground, clause (e),
subdivision 2 is basically a house-cleaning provision for
dormant corporations.

Subdivision 2 permits the corporation to correct the
illegal condition and completely avoid dissolution proceedings.
The attorney general must give the corporation 30-days notice in
all cases before filing an action against the corporation under
this section. If the action is based on an act or failure to
act which can be corrected by the corporation, the attorney
general must give 60-days notice (the normal 30-days and an
additional 30-days) before filing the action. This period is
long enough for corrections to be made by the corporation.

The procedure to be followed in dissclution by the attorney
general is exactly the same as that followed in involuntary
dissolution under sections 108 to 110 and 112 to 116.

Section 112

SOURCE: MBCA Section 100
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.54

CHANGE FROM FORMER LAW: Minnesota Statutes, Section 301.54 was
very specific in the powers it gave the court. This section
allows the court far more discretion to allow claims, to shape
the form and frequency of any required notice to the fact
situation, to bar claims, and to fix the last day for filing
claims will be accepted.

GENERAL COMMENT:

The only limit upon the discretion of the court under this
section is the reguirement that the creditors and claimants must
have at least 120 days to file their claims. The absence in
this section of language dealing with issues specifically
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mentioned in Minnesota Statutes, Section 301.54 is not intended
to indicate that the court has no power in these areas. The
court has complete discretion in those arras, including the
setting or extending of the last date claims may be filed, as
long as that date is at least 120 days after the date the order
fixing the date is filed. The notice may be in any form the
court deems sufficient to inform creditors of and claimants
against the corporation of the impending dissolution. Claims
not presented before the fixed date may be barred by the court;
in addition, claims not filed before the entrance of the decree
of dissolution may be barred under section 117. Counterclaims
and contingent claims may be filed with the court; the court has
full discretion to allow or to deny those claims. The court may
also require the claims to be filed in any specific form.

Section 113

SOURCE: MBCA Section 101
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No Minnesota statute or case has
previously addressed this issue.

GENERAL COMMENT:

At some point in certain involuntary dissolution
proceedings the parties may wish to petition the court for
dismissal of the proceeding so that the business of the
corporation may be resumed. This situation is most likely to
occur soon after the institution of the dissolution proceeding,
at a time when the assets of the corporation are still intact,
although it may occur later in the proceedings. If the court
determines that the grounds for dissolution relied upon no
longer exist, the court shall dismiss the proceeding. The
petition may be made by any complaining party or by the
corporation. The court may also make the determination sua
sponte. The corporation shall then resume operation of its
business under the corporate management in office at the time
dissolution proceedings were commenced, subject to any lesser
relief ordered under section 108.

Section 114

SOURCE: MBCA Section 102
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.56

CHANGE FROM FORMER LAW: This section increases the detail in
which the dissolution procedure is described, describes what
must be done before the decree may be issued, and provides that
the dissolution is effective when the court enters the decree,
not when the decree is filed with the secretary of state.

GENERAL COMMENT:

The order of the court should be effective of its own
force, and should not be dependent upon a ministerial act on the
part of either the clerk of court or the office of the secre?ary
of state. The filing of the decree, a matter in which time 1is
of the essence, could be unintentionally delayed, especially in
those cases where the court is located some distance from the
office of the secretary of state. The time for barring most
claims and liabilities is fixed at the entering of the order.
The effect of the order is to terminate the existence of the
corporation. This act contains no equivalent to Minnesota
Statutes, Section 300.59, that section does not apply Tto a
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corporation governed by this act. The corporate existence does
not continue for the purpose of suing or being sued, or for any
other purpose. Therefore, the discussion of the effect of
dissolution under former law in Kopio's Inc. v. Bridgeman
Creameries, 248 Minn. 348, 79 N.W. 2d 921 (1956) is no longer
applicable, and service on the corporation cannot be made by any
means because the corporation no longer exists. The discussion
of who may be served after dissolution in Kopio's Inc. supra
(secretary of state) and Henderson v. Northwestern Heating
Engineers, Inc., 274 Minn. 396, 144 N.W. 2d 46 (1966) (trustee)
are thus no longer applicable to voluntarily or involuntarily
dissolved corporations.

Section 115

SOURCE: MBCA Section 103
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.56

CHANGE FROM FORMER LAW: This section provides that the clerk of
court files the decree, and that no filing fee will be charged
by the office of the secretary of state for that filing. The
trustee need not sign the decree.

GENERAL COMMENT:

This section merely specifies the procedure for the filing
of the decree.

Section 116

SOURCE: MBCA Section 104
FORMER MINNESOTA PROVISION: None

CHANGE FROM FORMER LAW: No Minnesota statute or case has
addressed the issue.

GENERAL COMMENT:

A shareholder may not be readily available to accept his or
her share of the proceeds. 1In order to prevent this
circumstance from delaying the effectiveness of a voluntary or
involuntary dissolution of the corporation, this section
requires that the corporation pay the amount due to the state
treasurer in trust for the missing shareholder. The corporation
may pay that amount to some other person legally competent to
accept that amount before resorting to payment to the state
treasurer;

Section 117

SOURCE: N.J. Stat. Ann. Section 14A:12-13

FORMER MINNESOTA PROVISION: DMinnesota Statutes, Sections
301.54, Subdivision 4; and 300.59

CHANGE FROM FORMER LAW: Under this section, all claims not
pending at the time of dissolution are barred, with the two
exceptions described in subdivisions 2 and 3. Section 300.59
permitted suits for three years following the dissolution of the
corporation, although in involuntary dissolution claims not
filed were barred by Section 301.54, Subdivision 4.
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The two exceptions under this section permit the court to
hear claims filed within one year after the effective date of
the dissolution. Claims incurred during voluntary dissolution
may be pursued at any time.

GENERAL COMMENT:

The goal ¢of every dissolution, whether voluntary or
involuntary, is to end the corporate existence as quickly and
neatly as possible. The current practice of extending the
corporate existence for three years after dissolution does not
promote that goal. It is in the interests of all parties to the
dissolution to provide some incentive for creditors and
claimants to file their claims at the time that other claims are
being processed under the procedures set forth in sections 104
and 112. Barring claims filed after dissolution serves to
promote certainty and timely filing of claims.

The most important aspect of this section is that under it
the corporation receives notice of all claims for which it may

‘be liable. With this information in hand, the corporation has

the opportunity to pay or provide for payment of all possible
claims. Prompt payment will speed the dissolution process to a
timely.close.

Certain claims may be filed after the dissclution for good
cause. Good cause does not include mere failure to file the
claim; rather, it includes circumstances in which notice of the
dissolution was not received by the person making the late
claim, or where the claim did not arise until after the
dissolution. The decision to permit the claim to be heard is in
the discretion of the court. In any case, the claim may be
heard only if the claimant files suit within one year of the
effective date of the dissolution. This absolute time limit
will promote certainty and protect shareholders from adverse tax
consequences that may be created by later claims assessed
against shareholders under subdivision 2(b).

If the claim is heard and allowed, subdivision 2(b)
cushions the blow to any individual shareholder by limiting
recovery to the undistributed assets, if any, that may have been
reserved for the payment of similar claims, or, if those assets
are insufficient (or nonexistent, having been totally
distributed in payment of other claims), to the ratable share of
the distribution each shareholder received in dissolution. That
is, a shareholder who received 15% of the aggregate amount
distributed to all shareholders as a distribution in dissolution
would be liable for the lesser of the amount that shareholder
received in dissolution or 15% of the amount allowed, if any, to
the claimant.

Claims, debts, obligations or liabilities incurred by a
corporation in a voluntary dissolution after the filing of the
notice of intent to dissolve are not barred by this section.
These claims may be pursued against the corporation or any
former officer, director, or shareholder of the corporation for
the normal statutory period, for the full amount of the claim.
Claims against a corporation in involuntary dissoclution are not
included in the exemption because under involuntary dissolution,
the claims should be paid by the receiver as part of the
expenses of the dissolution under section 109, subdivision 3(a),
which gives those expenses top priority in the order of
payment. Failure to obtain payment in that manner under that
section is the responsibility of the claimant, except where the
corporation has no assets, in which case the court may provide
whatever relief it believes is just and reasonable in the
circumstances.

Section 118
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SOURCE: New
FORMER MINNESOTA PROVISION: DMinnesota Statutes, Section 300.59

CHANGE FROM FORMER LAW: Under prior law, the corporate
existence was actually extended for three years for litigation
purposes. This provision has no such effect. Instead, it
permits an action to be prosecuted or defended by the officers,
directors or shareholders.

GENERAL COMMENT:

It is important to understand that this section in no way
continues the corporate existence. Therefore, after
dissolution, the corporation does not exist, cannot be sued, and
cannot be served, under either this chapter or Section 543.08.
Moreover, no officer or agency relationship exists for service
pursuant to Rule 4.03(c) of the Rules of Civil Procedure, and no
other person is authorized by statute to receive service. Thus,
any claim filed after the articles of dissolution have been
filed with the secretary of state must be a claim against the
officer, director, or shareholder as an individual, or must come
within the narrow exceptions set forth in section 117,
subdivisions 2 and 3, which impose liability on certain
individuals. The officers, directors or shareholders may, but
need not, continue the defense or prosecution of counterclaims
in suits or other proceedings pending at the time of dissolution.
If the officers, directors, or shareholders do not substitute
themselves for the dissclved corporation, the claimant should be
entitled to judgment for the full amount of his claim to be paid
from the funds of the corporation provided for payment of suits
under section 106, subdivision 2(d).

Under this provision, dissolution creates the certainty
that no further claims will be made against the corporation, but
protects the right of litigants to damages.

Section 119

SOURCE: New
FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 301.56

CHANGE FROM FORMER LAW: Section 301.56 vested title to assets
omitted from the distribution to the sharehollers in the trustee
or receiver. The new provision permits the title to omitted
assets to be transferred by the court to any person entitled to
those assets.

GENERAL COMMENT:

Under the new dissolution procedures, title to corporate
assets remains in the corporation in both voluntary and
involuntary dissolution. After the dissolution, those with an
equitable claim to undistributed property are either creditors
and claimants of the corporation who were not paid in full or
who filed after the dissolution became effective, or
shareholders. Upon the discovery of these omitted assets, or
upon the termination of pending claims resulting in the release
of the assets, any person having a right to a part of those
assets may petition the court for title to their share of the
assets. The court may use any method it deems reasonable to
assure the proper transfer of title, including, but not limited
to the appointment of a trustee to divide and distribute the
property.
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SOURCE: Md. Corp. & Assn's Code Ann. Sections 3-501 and 3-502;
New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section
301.371, Subdivisiocns 1 and 2

CHANGE FROM FORMER LAW: This section contains no significant
changes but requires that the amendment extending the corporate
existence include certain information.

GENERAL COMMENT:

While corporations of limited duration are now relatively
few in number, they still require a mechanism for extending
their existence. The current method of extension by amendment
of the articles is sufficient for the purposes of those
corporations.

The corporate existence may be extended by a vote of a
majority of the shareholders present, only voting shareholders
must be given notice, and the extension is not an occasion for
the exercise of dissenters rights. In these respects the
extension amendment is treated as most other amendments to the
articles are treated.

The section_ applies only to those corporations governed by
this act. The extension is effective when filed with the
secretary of state.

Section 121

SOURCE: Md. Corp. & Assn's Code Ann. Section 3-513; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section
301.371, Subdivision 3

CHANGE FROM FORMER LAW: Subdivisions 4, 5 and 6 of Minnesota
Statutes, Section 301.371 have been omitted as inappropriate.
Subdivisions 1 and 2 are covered by section 2, subdivision 7,
and sections 12 to 19 of this act, respectively. There is no
change in this section from the policy of Section 301.371,
subdivision 3.

GENERAL COMMENT:

This provision validates all acts taken during the pericd
when existence lapsed by relating those actions to the date of
expiration.

' Section 122

SOURCE: New
FORMER MINNESOTA PROVISION: - Minnesota Statutes, Section 301.511

CHANGE FROM FORMER LAW: Unlike the active status report which
was a one-time-only survey of Minnesota corporations, this
section prescribes an annual survey of those corporations. The
report required by this section requires fewer items of
information than were required for the active status report.

The penalties for failure to file the report have been increased;
failure to file once will result in a loss of good standing,
while failure to file in two consecutive years will result in a
$25 fine and may lead to dissclution.

GENERAL COMMENT:

146



Many corporations are not dissolved at the end of their
useful lives. Instead, they merely become dormant. The records
of these corporations continue to clutter up the offices of
various record-keeping agencies, most noctably the office of the
secretary of state. Each of these entities also uses an
otherwise available corporate name. Finally, the secretary of
state is ultimately responsible for accepting and forwarding
service of process for these corporations. In order to
facilitate the update of the registered office so that this
service may be forwarded promptly, and in order to provide an
incentive for these dormant corporations to use the simplified
dissolution proceedings of this act in order to end the
corporate existence, the statute requires the corporation to
file an annual report. Minnesota is currently one of a very
small number of states that do not require domestic corporations
to file an annual report. )

The report is to be made on a form printed and mailed to
the corporation by the office of the secretary of state. It
requires the corporation to provide a maximum of three pieces of
information. The information is required for the prompt
forwarding of service of process to the corporation. The report
is to be returned, accompanied by the $10 filing fee reqguired of
any filing, to the secretary of state. If the report is
incorrect in any way, or if it is not accompanied by the proper
filing fee, the secretary of state shall return the report for
correction. The corporation then has a 30~-day period in which
to correct and return the report.

If the form is not filed before July 1 of any calendar
yvear, the corporation shall lose its good standing. The loss of
good standing may prevent the corporation from conducting
certain aspects of its business, dealing with banks, or
qualifying as a foreign corporation in other states. For
failure to file in two consecutive years, a $25 fine will be
imposed. This fine may be imposed in each additional
consecutive year in which the report is not filed, that is, if
the corporation does not file for five years, it will lose its
good standing and will be fined $100, i.e., $25 for each of
yvears 2 (for the period of years 1 and 2), 3, (for 2 and 3), 4,
and 5. This gives the participants in the dormant corporation
an incentive dissolve. repeated viclation of this provision
leaves the corporation subject to dissoclution under section 111,
subdivision 1, clause (e).

Section 123

SQURCE: MBCA Section 14; New

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 543.08;
Rules of Civil Procedure, Rule 4.03(c)

CHANGE FROM FORMER LAW: This section does not change existing
laws. It is merely a supplement to them. Its appearance in the
corporation act will bring the manner of service of process on a
corporation to the attention of those who might not look
elsewhere.

GENERAL COMMENT:

Service of process upon corporations is an important part
of the relationship between the corporate entity and the state.
This aspect of the relationship ought to be clearly set forth
because corporations, unlike natural persons, have no fixed
persona. That artificiality is one of the reasons why the act
requires each corporation to have a registered office; the
registered office is the one place where the state (and all
other persons) can be sure to find the corporate entity.

The person serving the process has an initial choice of
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method. He or she may serve the registered agent, wherever the
agent may be found (the registered agent is expressly empowered
by this statute to accept service under Rule 4.03(c), Rules of
Civil Procedure) or may serve an officer of the corporation
anywhere in this state, under Minnesota Statutes, Section
543.08. Or, the server can serve the secretary of state in
certain circumstances.

In order to serve the secretary of state, the server must
be unable to find either the registered agent or any other
officer at the registered office. The server need look no
further; at that point he may serve at least two copies of the
process on the secretary of state, who will retain one copy and
forward one copy to the registered office. A filing fee of $10,
as provided in section 1, subdivision 10 must also be paid. Any
process served upon the secretary of state is returnable within
30 days (not 20 days as prescribed in the Rules of Civil
Procedure). The corporation is given an extra 10 days in which
to reply in order to allow a margin of error for any delay in
service which may occur in the course of transmitting the
process from the office of the secretary of state to the
registered office of the corporation.

No additional steps need be taken under this section,
unlike the additional steps suggested in Berkman v. Weckerling
247 Minn. 277, 285, 77 N.W. 2d 291, 296 (1956). The "registered
agent" maa be served, but no mention of "managing agent" is made
in this section. This latter term formerly contained in Section
543.08, was the cause of some litigation, see e.g., Dillon v.
Gunderson, 235 Minn. 208, 50 N.w. 2d 275 (1951) but has since
been changed to "officer" in Section 543.08.

Section 124

SOURCE: Minnesota Statutes, Section 316.10

FORMER MINNESOTA PROVISION: Minnesota Statutes, Section 316.10
CHANGE FROM FORMER LAW: None

GENERAL COMMENT:

This provision merely provides that the court notify the
attorney general of the commencement of certain proceedings.
The attorney general may, but need not, intervene in those a
proceeding. :

Section 135

SOURCE: New
GENERAL COMMENT:

The reason sections 125, 133 and 134 are effective later
than the remainder of the bill is that they are associated with
the repeal of Sections 301.01 to 301.67. That repeal cannot
become effective until the mandatory effective date, 1f an
orderly transition is to occur.
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Messrs. Petty, Tennessen, Sieloff, Hanson and Dahl introduced--

S. F. No. 120 Referred to the Committee on ydiclary

1 Abill for an act

2 relating to corporations; modernizing and improving

3 provisions governing business corporationss;

4 appropriating money; amending MRinnesota Statutes 1380,

5 Sections 53.015 303.05, Subcdivision 15 30B8.3417%

6 319A.03F 319A.053 219A.12, Subdivisions 1a and 23

7 319A.20% and 267.42, Subdivision 1; propostng new law

& coded itn Minnesota Statutes, Chapter 302A3 repealing

9 Minnesota Statutes 1980, Sections 301.01 to 301.67.
10
11 BE 17T ENACTED BY THE LEGISLATURE OF TAE STATE OF MINNESCTAS:
12 Section 1. [302A.011]1 [DEFINITIONS.)
13 Subdivision 1. [SCOPE.] For the purposes of sections 1 to
14 125, J;!ess the language or context clearly indicates that a
15 different meanin; is-intended. the HOtds:—terms. and phrases
16 ;;fined in this section have the meanings given them.
17 - Subde 2. [(ACQUIRING CORPCRATJIONal ™Acquiring corporation®
18 neéns-:;;-;;;estic or foreign corporatio;—that acquires the
19 shares of a corporation in an exchange. o
20 Subd. 3. [ADDRESS.] =Addtess™ means mail ing address. In
21 the c;;;.;;-; registered office or principal executive offic;:
22 the term neans the office address, which shall not be a post
23 office—box.
24 Subde 4. [ARTICLES.] =Articles™ means. in the case of a
25 corpo:;:;;;-;ncorpcrated under or governed by sections 1 to 125,
26 articles of incorporaticn, articles of amendment, a resolution
27 of election to become governed by sectio;; 1 to 125, a statement
28 of change of registered office or registered agent, a statement
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in the office of the secretary of statey, and

return the deccumnent to the pesson who delivered i

t for filingSe

Subd. 12. |[FOREIGN CORPORATICON.l ™Foreign c

— > s a——— -

orporation™

means a corporation crcanized for profit that is

incorporated

undesr laws other than the

laws of this state for a purpose or

purposes for which a corporation may be incorpora

ted under

sections 1 to 125

GOOD FAITH.l =Good fatth™ means hconesty in fact

Subde. 13. |

in the conduct of the act or transaction concerneda

Subde 14« |

INTENT IONALLY ]

*lntentionalty* means that the

person referred to either has a purpose to do or fail to do the

~act or cause the result specified or believes that the act or

failure to act, if successful, will

cause that result. A person

=intentionally™ violates a statute

if the person

intentionally

does the act or causes the result pronibited by the statute, or

if the person intentionally fails to do the act or cause the

result required by the statute, even though the person may not

know of the existence ot constitutionality of the statute or the

scope Oor meaning

of the terms used

in the statute.

Subde 15. [IKNOW: KNOWLEDGE.] A person “knows™ or has

“knowledge™ of a

fact when the person has actuat

know ledge of

ite A person does not "know™ of have "knowledce™ of a fact

mesrely because the person has reason to know of the fact.

Subd. 16. [LEGAL REPRESENTATIVE.! "Legal representative*

means a person empoweted to act for anather person, incliuding,

but not linited to, an agent, officer, partner, or associate of,

an organizations;

a trustee of 2 trusti a personal

representatives an executors of a wills

an administrator of an

estate; a trustee

in bankruptcys

an

d a receivery,

quardian,

custodian, or conservator of the person or estate of a persone

Subde 17«

NOTICE.} *Notic

e-

is given to a

person when

mailed to the perscn at an address designated by the person or

at the tast known address of the person, or when communicated to

the person orally, or when handed to the person,

or when teft at

the office of the person with a clerk or other person in charge

of the office, oOF

if there is no one

in charqey, when left in a

conspicuous place

in the office,

or if the office is closed ot
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establishing or fixing the rights and preferences of a class or

series of shares, a2 statement of cancellation of authorized

shares, articles of merger, articles of abandonment, and

articies of dissolution. 1In the case of a foreign corporation,

the term includes all documents serving a similar function

required to be filed with the secretary of state or other

officer of the cortporation®s state of incorporationa.

Subdae 5. [BOARD.] "Board™ means the board of directors of

a corporation.

Subd. 6. [CLASS.] "Class™, when used with reference to

shares, means a category of shases that differs in designation

or one or more rights or preferences from another cateqory of

shares of the corporatione

Subde. 7. [CONSTITUENT CORPORATION.! "Constituent

corporation™ means a domestic or foreian corporation that is a

party to a merger or exchangee.

Subde. 8. [CORPORATION.] *Corporaticn™ means a corporation,

other than a foreign corporation, organized for profit and

incorporated under or governed by sections 1 to 125.

Subd. 9. [(DIRECTOR.] *Director™ means a member of the

board.

Subde. 10. ([DISTRIBUTIGON.] *Distribution™ means a direct or

indirect transfer of money or other propertys, other than its own

shares, Wwith or withcut consideration, or an itncurrence of

indebtedness, by a cérporation to or for the benefit of any ot

its shareholders in respect of its sharese A distribution may

be in the form of a dividend or a distribution in liquidation,

or as consideration for the purchase, redemption, or other

acquisition of its shares, or otherwisee.

Subde 11. [FILED NITH THE SECRETARY OF STATE.] "Filed with

the secretary of state™ means that an original of a document

meeting the applicable requirements of sections 1 to 125,

signed, acknowiedged itn the manner provided in Minnesota

Statutes, Sections 358.32 to 358.40, and accompanied by a filing

fee of $10, has been delivered to the secretary of state of this

state. The secretary of state shall endorse on the original the

word "Filed™ and the month, day, vear, and time of filing,
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the person to be notified has no office, when left at the

dwelling house or usual place of abode of the person with some

person of suitable age and discretion then residing thereine

Notice is given to a corporation when mailed or delivesed to it

- -

at its recistered office. Notice by nail ts given when

deposited in the United Stztes matl with sufficient postage

affixeda.

Subde 15 |[OFFI1CER.] =O0fficer™ neans a person elected,

appointedy or otherwise designated as an officer by the boatd,

and any other person deemed elected as an officer pursuant to

section S0.

Subd- 19. [ORGANIZATION.] *0Organization* means a domestic

or foreign corporationy, partnership, limited partnershipe, Jjoint

venture, association, business trust, estate, trust, enterprise,

and any other legal or commercial entity.

Subd. 20. [OUTSTANDING SHARES.] *QOutstanding shares™ means

all shares duly issued and not seacquired by a corporation.

Subde. 21. [PARENT.] "Parent™ of a corporation means a

corporation that directly, or inditrectly thsough related

corporations, owns more than 50 percent of the voting shares of

the corporatione.

Subde 22. [PERSUN.]! "Person™= includes a natural person and

an organization.

Subde. 23. [PRINCIPAL EXECUTIVE OFFICE.]l "Principal

executive office”™ means an office where the elected or appointed

chief executive officer of a coerporation has an office. If the

corporation has no elected or appointed chief executive officery

»principal executive office™ means the registered office of the

corporatione.

Subd. 24. {RESISTERED OFFICE.]! "Registered office* means

the place in this state designated in the articies of a

-——— e e — — ——— —— - - anes

corporation as the registered office of the corporatione.

Subde 25. [RELATED CORPORATION.l =Related corporation™

means a parent or subsidiary of a corporation or ancther

subsidiary of a parent of the corporation.

Sutde 26. ISECURITY.l =Security™ has the meaning given it

in Minnesota Statutes, Section 80A .14, Paragraph (ale.
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Subd. 27. [SERIES.] "Series™ means a category of shares,

within 2 class of shares acthcrized ot tssued by a corporation

by or pursuant to its articles, that nave come of the same

rights and preferences as other shares within the same clacs,y

————— — ——— — ———. — ——— - ———— —— —

but that ditfer in designation or cne or more rights and

praferences from another category of shares within that clasSe

Subde 26. [SHARE.] "Share™ means one of the units, however

designateds into which the shareholders?® proprietary interests

in a corporation are divideda

Subd. 29. [(SHAREHOLDER.! *Shareholder™ means a person

registered on the books or records of a corparation or its

‘transfer agent or registrar as the owner of one or more shares

of the corporation.

Subde 30. [SIGNED.] (al =Signed™ means that the signature

of a person has been written on a document, as provided in

Minnesota Statutesy, Section 645.44, Subdivision 1%y andy with

respect to a deoecument required by sections 1 to 125 to be filed

with the secretary of state, means that the document has been

signed by a person authorized to do so by sections 1 to 125, the

articles or bylawsy or a resoiution approved by the alffirmative

vote of a mnajority of the directors orFr the holders of a majority

of the voting shares present.

(b) A signature on a document not required by sections' 1 to

125 to be filed with the secretary of state may be a facsimile

affixed, engraved, printed, placed, stamped with indelible ink,

or in any other manner reproduced on the document.

Subd. 31. [SUBSIDIARY.l ™Subsidiary" of a specified

corporation means a corporation having more than 50 percent of

its voting shares owned directlyy, or indirectly through related

cocporations, by the specified cosporationa

Subde 32. [SURVIVING CORPORATIONS] ™Surviving corporation™

means the domestic or foreign corporation resulting from a

merger.

Subd. 33. [TRANSACTICN STATEMENT.) *Transaction statement™

-—— i — o

means an "initial transaction statement™ as defined in Minnesota

Statutes, Section 336.8-408(41}).

Subd. 34 [VOTE.] =Vote™ includes authortzation by written
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Subde. 35. [VOTING SHARES.]} *=Yoting shares™ mneans

sutstanding shares entitlied to votee.

Subde. 36. [WRITTEN ACTION.] =Kkritten action® means a

written document signed by all of the persons required to take

the action described. The term also neans the counterparts of a

written document signed by any of the persons taking the action

described. Fach counterpart constitutes the action of the

persons signing ity and alt the counterparts, taken toqether,

constitute one written action by atl of the persons signing them.

APPLICATION

Sece 2. [302A.021) [AFFLICATION AND ELECTION.!

Subdivision 1. [ELECTION B8Y CHAPTER 300 CORPORATIONS.] A

corporation incorporated under Minnesote Statutes, Chagptes 300

for a purpose or purposes for which a corposation may be

incorporated under sections 1 to 125 nay elect to becone

governed by sections 1 to 125.

Subde. 2. |ELECTIGN BY BUSINESS AND PROFESSIONAL

CORPORATIONS.I A corporation incorporated'under Minnesota

Statutes, Sections 301.01 to 301.67 may electy, on ot after July

1, 1981 and before January 1, 1983, 10 become governed by

- - =

sections 1 to 125. A corporaticn incosporated under Minnesota

Statutes, Sections 301.01 to 301.67 and 319A.01 tao 31%A.22 may

electy, on 5or after July 1, 1981 and before January 1, 1383, to

becone governed by sections 1 to 125 and Minnesota Statutes,

Sections 3192A.01 to 312A.22.

Subde 3. [CONFORMING ARTICLES OF ELECTING CORPORATIONS .1

If the articles of an electing ccrporation include a provision

prohibited by sections 1 to 125 oz omit a provision required by

sections 1 to 125 or are otherwise inconsistent with sections 1

to 125, the electing corporation shal!l amend its articles to

conform to the requirements of sections 1 to 125. The

appropriate provisions of the corporation®s articles or bylaws

or the law by which it was governed before the effective date of

the election made pursuant to this section conteol the manner of

adoption of the amendsent.

Subde. 4. [METHOD OF ELECTICN.! &n election to become
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governed by sections 1 to 125 shall be made by reseclution

approved by the affirmative vote of the holders of a2 majority,

or a larger proportion or nuaber required by the articles, of

the shares represented and voting at a duly held meeting of the

corporation. The Fesolution. and articles of amendment if

required, shall! be filed with the secretary of state and is

effective upon filing.

Subde. 5. [EFFECT OF ELECTION UPON BYLAWS.] Upon filing an

election pursuant to subdivision %, all provisions of the bylaws

that are consistent with sections 1 to 125 remain or become

effective and all provisions of the bylaws that are inconsistent

with sections 1 to 125 cease to be effective.

Subd. 6. [CHODICE OF INCORPCRATIOMN URTIL JANUARY 1, 1983.1

From July 1, 1981 to December 31, 1982, inclusive, a corporatiaon

incorporated for 2 purpose or purposes foc which a caorporation

may be incorporated under sections 1 to 125 may be incorporazted

either under sections 1 to 125 or under Minnesota Statutes,

Sections 301.01 to 201.67, o¢, if applicable, Minnesota

Statutes, Sections 301.01 to 301.57 and 319A.01 to 319%9A.22.

Subde 7. [NON-ELECTING BUSINESS CURPDRATID&S SUSJECT T8O

LAN AS OF JANUARY 1, 1983.]1 A corporation in existence on

January 1, 1283 and incorporated for a purpose or purposes for

which a corporation may be incorporated under sections 1 to 125

ory if applicable, secticns 1 to 125 and Minnesota Statutesy

Chapter 31¢A, other than a corroration inccsporated under

Minnesota Statutes, Chapter 200, that has not elected before

January 1, 1983 to become subject to sections 1 to 125, becomes

governed by sectiens 1 to 125 or, i{ applicable, sections 1 to

125 and Hinnesota Statutes, Chapter 3194, on January 1l, 1923 as

fulfly as though the corposation had been incorporated under

sections 1 to 125 or, if applicable, sections 1 to 125 and

Minnesota Stztutes, Chapter 319A. &Ll! provisions of the

articles and bylaws of the corporation that may be included in

the articles or bylaws under sections 1 to 125 remain in

effect. All provisions of the articles and bylaws of the

corporation that are inconsistent with sections 1 to 125 cease

tc pe effective on January 1, 1983. Any provisions required by
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sections 1 to 125 to be contained in the articles that do not

appear in the articles are read into them as a matter of lawe.

Subde. 8. [INCORPORATION AFTER JANUARY 1, 1933.,) Effective

—— i — g——— —— > ——

January 1, 1583, a corporation incorporated for a purpose ot

purposes for which a corporation nay be incorporated under

sections 1 to 125 shall be incocrporated only under sections 1 to

125.

Subd. 9. [LAWNS NOT TO APPLY.] Minnesota Statutesy, Sections

222.19, 222.23, 300.01, 300.02, 300.06 to 300.0%9, 300.12 to

300.68y and Chapters 301 and 316 do not apply to a corporation

incorporated under of govetned by sections 1 to 125.

Sece 3. [302A.031] [TRANSITIONG]

The continuation or complietion of any act by a corparation

that has not incorporated undery, but hac become governed by,

sections 1 to 125, and the continuation or pet formance of any

executed or wholly or partialty executory contracty conveyancey

or transfer to or by the corporationy shall, i? otherwise lawful

before the corporation became governed by sections 1 to 125,

renain valid, and may be continued, completed, consummated,

enforcedy or terminated as required or permitted by a statute

apelicable prior to the date on which the corporation became

governed by sections 1 to 125.

Sece 4. [302A.0411 [RESERVATION OF RIGHT.!}

The state reserves the richt to amend or repeal! the

rrovisions of sections 1 to 125. A corporation incorporated

under or governed by sections 1 to 125 is subject ta this

reserved righte.

INCORPCRATIONS ARTICLES
Sec. 5. [302A.101] [FPURPGSES.]

A cocrporation may be incorporated under sections 1 to 125

for any business purpose or purposes, unless some other statute

of this state requires incorporation for any of those purposes

under a different law. Unless otheewise provided in its

articless 2 corporation has general business pPurposeésSe

Sec. 6. [302A.1051 [INCORPORATORS.]

One or more natural persons of full age may act as

incorporators of a corporation by filing with the secretary of
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state articles of incortporation for the corporatione.

Sece 7. [302A.111] [ARTICLES.]

Subdivision 1. [RECUTRED PROVISIONS.! The articles of

incorporation shall contain:

(a) The name of the corporations

(b) The address of the reaistered office of the corporation

and the naze of its registered agent, it any, at that address;

(c) The aggregate number of shares that the corporation has

authority to issue; and

(d} The name and address of each incorposatore

Subde 2. [STATUTORY PROVISICNS THAT MAY BRE MODIFIED ONLY

JN ARTICLES.} The following provisions govern a corporation

unless modifted in the articles:

{a) A cotporation has general business purposes tsection S)s

(b) A corporation has perpetual existence and certain

powers {(section 21):

(c} The power to adorty, amend, or repeal the bylaws is

vested in the boasd (section 25);

(d) A corporation rust allow cumulztive voting for

directors (section 33);

(e) The affismative vote of a majority of directors present

is required for an action of the board (section 40);

(f) A written action by the board taken without a meeting

must be signed by all directors (section 41);

(g) The board may authorize the issuance of securities and

rights to purchase securities {sectien 55, subdivision 1};

(hi All shares are common voting shares of one class and

one series (section 55, subdivision 2, clauses €2} and th)]}

{i) AIl shares have equal rights and preferences in all

matters not otherwise provided for by the board {(section 55,

subdivision 2, clause (b))}

(i) The par value of shares ts fixed at one cent per share

for certain purposes and may be fixed by the board for certain

other purposes [(section 55, sutdivision 2, clause (cll}

(k) The board or the cshareholdesrs may issue shares for any

consideration or for no consideration to effectuate share

dividenas or splits, and determine the value of nonmonetary




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

37

considera

(REVISOR ] PMM/CS ®1-0D2864

tion {section 57, subdivision 1);

(1)

Shares of a class or series nust not be issued to

holders of shares of ancther class or series to effectuate share

-

dividends or splits,

unfess authorized by a2 majority of the

voting shares of the same class or series as the shares to be

i ssued (section 57, subdivision 1);

{m]}

A corporation may issue rights to purchase securities

whose ter

ms, pfovisionsy, and conditions are fixed by the board

(section

58)3

(n) A shareholder has certain preemptive tights, unless

otherwise provided by the board {section 539);

(o) The affirmative vote of the holders of a majority of

the voting shares represented and voting at a dufly held meeting

is requir

ed for an action ot the shareholders, except where

section 1

to 125 requires the affirmative vote of a majority of

all voting shares (section &8,

subdivision 1} and

{p) Shares of 3 corporation acaquired by the corporation may

be reissu

ed (section 86, subdivision 1).

Subd

e« 3. (STATUTORY PROVISIONS THAT MAY BE MODIFIED EITHER

IN ARTICLES UR IN BYLAWS.] The following provistons gqovern a

corporation unless modified either in the artictes or in the

hylaws:

(a)

the next

Directors serve for an indefinite tesm that expires at

regular meeting of shareholders (section 23)3

(b}

The compensation of directors is fixed by the board

{section

{c) A certain method must be used for removal of directors

{section

351+¢

(d} A certain method must be used for fitling board

vacancies (section 361)3%

(e) 1f the board fails to select a place for a board

meetina, it must be held at the principal executive office

(section

37, subdivision 1};

(f) KA director may call a board neeting, and the notice of

the meeting need not state the purpose of the meeting (section

37, subdi

vision 3);

(g}

A majority of the b

oard

is a quorum for a board meeting

10

*
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{section 3%);

(h) A committee sha!ll consist of one or more persons, who

need not be directors, appointed by affirmative vote of a

- - - - — - - - - e - e -

majority of the directors present {section 42, subdivision 2);

(i) A majority of a coenmittee is a quorum for a committee

meeting, unless otherwtse provided by a resolution of the board

{section 42, subdivision 31}

- ——— > - —— - - — -——

(j) The board may establish a conmittee of disinterested

persons (section 43}

{k)} The chief executive officer and chief tinancial officer

have specified duties, until the board determines otherwise

{section 647)3

(t) Officers may delegate some or all of their duties and

powers, if not prohioited by the board from doing so {(section

53)3%

-

{m) The board may establish uncertificated shares (section

60,y subdivision 7}

{n) Requiar meetings of shareholders need not be held,

—— . ——— - e — —  —— - - — - -

uniess denanded by a shareholder undes certain conditicons

- - -—— - - n e

{section 65}

(o) Not less than 10-days nos more than 60—day$ notice is

required for a meeting of shareholders (section 67, subdivision

2}

{p) The nunber of shares required for a quorum at a

shareholders meeting is a majority of the voting shares (section

70)%

{q) The boatd may fix 2 date up to 50 days before the date

of a shareholders® meeting as the date for the determination of

the nolders of voting shares entitlied to notice of and to vote

at the meeting {(section 71, subdivision 1}3%

{r) Each share has one vote unless otherwise provided in

the terms of the share (secticn 71, subdivision 3); and

{s) Indemnification of certain persons is required (section

84); and

{t} The board may authorizes and the corporation may make,

distributions not prohibiteds limited, or restricted by an

agreenent (section 85, subdivision 1}.

11



n

10
11
12
13
14
15
16
17
1€
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

37

[REVISOR ] PMM/CS 81-0284

Subd. 4. [OPTIONAL PROVISIONSS SPECIFIC SUBJECTS.] The

N S = —— i e S = ———

following provisions relating to the naanagsement of the business

or the regulation of the affairs of a corporat ion may be

included either in the articles or, except for naming members of

the first board or fixirng 2 greater than majority director or

shareholder votey in the bylaws:

ta) The members of the first board may be named in the

articles (section 26, subdivision 11};

{b} A manner for increasing or decreasing the number of

directors may be provided (section 27);

{c) Additional qualifications for directors may be imposed

{section 28);

(d) Directors may be classified (section 32);

{e) The day or date, time, and place of board meetings may

be fixed (section 37, subdivision 1}3

{f) Absent directors may be permttted to give written

consent or opposition to a proposal (section 38}):

- — - ——

{g) A larger than majority vote nmay be required for Loagd

action (section 40};

(h) Authority to sign and del iver certain documents may be

—— - c-— - . = - —

delegated to an officer or agent of tne corporation other than

the chief executive officer (section %7, subdivision 213

(i) Additional officers may be designated {(sect fon 48)}

(j) Additional powersy, rights, duties, and responstbilittes

may be given to officers (section 49);

(k) A method for filling vacant offices may be specif ied

{section 52, subdivision 3]}

(1) 4 certain officer or agent may be authorized to sign

cshare certificates (section 60, subdivision 2);

{m) The transfer or recistration of transfer of securities

may be restricted (section 6413}

tn) The day or date, timey and place of regultar shareholder

meetings nay be fixed (section 65, subdiviston 3);

(o) Certain persons may be authorized to call special

meetings of shareholders f(section ¢6, subdivision 1)

- - - — -— - - - - - e -

tp)] Notices of shareholder meetings may be required to

contain certain information fsection 57¢ subdivision 3);

12
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{q) A ltarger than majerity vcte nay be required for

——— — . - — - — - - a— - -

sharehoider action (section 681);

{r) Voting rights may be granted in or pursuant to the

articles to persons who are not shareholders (section 71,

subdivision &)

(s) Corporate acticns giving rise to dissenter ricghts nay

be desiénated (section 80, subdivision 1, clause {e)); and

(t) The rights and priorities of persons to receive

distributions may be established ¢section 85}«

Subd. 5. [DPTIONAL PROVISIONS: GENERALLY.I The articles

may contain other provisions not inconsistent with law relating

to the management of the business or the regulation of the

affairs ot the corporationa

Subde 6. It is net necessary to set forth in the articles

any of the corporate powers granted by sections 1 to 125.

Sec. B. [3022.1151 [CORPORATE NAME.}

Subdivision 1. {[{REQUIREMENTS; PROHIEITIONS.) The carporate

nanez

(a) Shall be in the English language or in any other

lanouage expressed in English letters or characters;

(b) Shall contain the wcrd "corporation®, "incorporated®”y

or "limited*, or shall contain an abbreviation of ocne or more of

- - - - - ———— - ————— > —— - -—

these wordsy or the word "company® or the abbreviation =Co." if

that word or abbreviation is naot immediately preceded by the

word "and™ or the character *t{". This provision does not affect

the right of a domestic corporation existing on Januarty 1, 1983

or 3 foreign corporaticn authorized to do business in this state

on that date to continue the use of its name;

{c)l Shall not contain a word or phrase that indicates or

implies that it is incorporated for a purpose other than one or

more business purposes focr which 2 corporation may be

incorpbrated under sections 1 td 125;

{d) Shall not be the same as, or deceprtively simiflar to,

the name of a domestic corporation or a3 foreign corporation

authorized to do business in this state, or a name the exclusive

right to which is, at the time, reserved in the manner provided

in section 9 or'in Minnesota Statutes, Sections 333.001 to

- —— ————  — N —— e ef—— —
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333.52, unless there is filed with the articles one of the

foltowings.

{1} The written consent of the domestic cosporation or

fcreign corporation authorized to do business ih this state

having the same or a deceptivety similar name or the holder of a

reserved name to use the same or deceptively simitas names

(2) A certified copy of a fina! decree bf a court in this

state establishing the prior right of the applicant ta the use

of the naae in this state} or

(3) The applicantts affidavit that the corporation with the

sane or deceptively similar name has been incorporated in this

state for at least three yearsy if it is a domestic corporation,

or has been authorized to do business in this state for at teast

three years, if it is a foreign corporation, and has not during

the three year petiod filed any document with the secretary of

state; that the appticant has mailed written notice to the

corporation by certified mail, return receipt requested,

properly addressed to the registered office of the corporation

shown in the records of the secretary of state, that the

applicant intends to use the same or deceptively simitiar name

and the notice has been returned to the applficant as

undetiverable to the addressee corporation; that the applicant,

after diligent inquiry, has veen unable to find any telephone

listing for the corporation with the same or deceptively similar

nane in the county in which is tocated the registered office of

the corporation shown in the records of the secretary of states

and that the applicant has no knowledge that the corporation is

currentiy engaged in business in this statee

Subd. 2. [DETERMINATION.] The secretary of state shatl

determine whether a name ts "deceptively similar® to another

nane for purposes of this section and section %.

Subde 3. [OTHER LAWS AFFECTIMG USE OF MAMES.! This section

and section 9 do not abrogate or ltimit the law of unfair

conpetition or unfair practicesy nor Minnesota Statutes,

Sections 333.001 to 333.52, nor the laws of the United States

witnh respect to the right to scquite and protect copyrights,

trade names, trademarks, sefvice names, setvice marksy, or any

14
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cther rights to the exclusive use of names oF symbhols, nor

derosate the common law ofr the principles of equity.

-— -—— -

Subd. 4. [USE OF NAME BY SUCCESSOR CORPORATICON.] A

——— —— — — ——

corporation that is merged with ancther domestic or foreign

corporation, or that is incorporated by the reorganization of

———— -nan

one or more domestic or foreign corporations, or that zcquires

by sale, fease, or other disposition to or exchange with a

domnestic corporation aif or substantially all of the assets of

another domestic or foreign corporation including its name, may

have the same name as that used in this state By any of the

other corporationsy if the other corporation was incorporated

under the laws of, or is authorized to transact buciness in,

this statee.

Subde 5. [INJUNCTION.] The ﬁse of 2 name by a corporation

in violation of this section does not affect or vitiate its

cocrporate existence, but a court in this state mays upon

application of the state or of a person interested or affected,

enjoin the corporation from doino business under a name assunred

in violation of this section, 2ithough its articles may have

been filed with the secretary of state and a certificate of

incorporation issuede.

Sec. 9. [3022.117} [RESERVED NAME.I

Subdivision 1. |[KHO MAY RESERVE.] The exclusive right ‘to

the use of a corporate name otherwise permitted by section 8 may

be reserved bys

{(a) A person doing business in this state under that name

or a name deceptively similar to that name,

(b} A person inrtendina to incorporate a corporation under

sections 1 to 1253

(c) A domestic corporation intending to change its names

(d) A foreign corporation intending to make application for

a certificate of authcrity to transact business in this states

(e) A foreign corporation authorized to transact bustiness

in this state and intending to change its names

(f) A person intendine to incorporate 2 foreign corporation

and intending to have the fcreign corporation make application

tcr a certificate of authority to transact business in this

15
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states ot¢

{(3) A foreign corporation dcing business under tnat name or

a nane deceptively similar to that natre in one or mcre states

octher than this state and not described in clauses (d), (e}, or

(i),

Subde 2. {METHOD OF RESERVATIONSL] The reservation shall be

nade by filing with the secretary of state a request that the

rane be reserved. If the rame ts available for use by the

applicant, the sectetary of state snall reserve the name for the

exclusive use of the applicant for 2 pericd of 12 months. The

reservation may be renewed for successive 12 month periodse.

Subd. 3. [TRANSFER OF RESERVATION.] The rigat to the

exclusive use of a2 corporate nzme reserved pursuant to this

section may be transferred to another person by of on behalf of

the applicant for whom the name was re erved by filing with the

secratary of state a notice of the transfei énd specifying the

nane and address of tne tiansferee.

Seco. 10. [3024.121) [REGI!STERED OFFICEF REGISTERED AGENT.]

Subdivision 1. IKEGISTERED OFFICEl A corporation shalt

continuously maintain a tecistered office in this state. A

registered office need not be the same as the principal place of

——— - - - - — - — - - o= —— - - - - e -

business ur the principal executive office of the corporatione

Subd. 2. [REéISTERED AGENT .l A coc¢poration may designate

in its articles a registered agent. Tne regtstered agent may he

a natural! person residinog in this state, a domestic corporationy

or a foreign corporaticn authorized to transact business in this

stata. The registered zgent must maintain a business office

that is identical with the recistered office.

Sece 11. [202K.123]) [CHAMNGE OF REGISTERED OFFICE OR

REGISTERED AGENT.]

Subdivision 1. [STATEMENT I A corporation may change its

registered office or designate of change its registered agent by

filing with the =secretary of state a statement containings

- -— - - - — ——— -

(a) The name of the corporations

{b) The present acdress of its registered offices

{c)! If the aadress of its registered cffice is to be

cninged, the new address of its registered offices;

1¢
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{d) The namne of its registered agent, if any;

{el] If its registered agent is to be designated or changed,

- W - ——— - - - — -

the name of its new regicstered acerts

(f} A statement that the address of its registered office

and the address of the business office of its registered agent,

as changed, will be identicals and

(g) A statement that the change was authorized by

resolution approved by the affirmative vote of a majority of the

directors present.

Subde 2. I[RESIGNATION OF AGENT.! A registered agent of a

-—— - G G > — -

corporation may recsign by filing with the secretary of state a

duplicate signed written notice of resignation. The secretary

of state shalt forward cne of the filed originais to the

corporation at its registered office. The appointment of the

agent terminates 30 days aftes the notice is filed with the

secretary of state.

Subd. 3. [CHANGE OF BUSINESS ADDRESS OF AGEMT.} If the

business address of a registered acent changesy the agent shalil

change the address of the registered office of each corparation

represented by thaf agent by tiling with the secretary of state

a statement as required in subdivision 1, except that it need be

signed only by the reqistered agent, need not be responsive to

clauses (e} or (g)le and must recite that a copy of the statement

has been naifed to each of those corporationse

Sec. 12. (302A.131] [AMENOMENT JF ARTICLES.]

A corporation may at any time amend its articles to include

or nodify any provision that is sequired or permitted to appear

in the articles or to omit ary provision not required to be

included in the articlese.

Sece 13. [302A4.133] [FRDCEDURE FOR AMENDMENT BEFORE

ISSUANCE OF SHARES.!

Before the issuance of shares by a corporation, the

articles nay be amended pursuant toc section 24 by the

incorpocrators or by the boarde.

Sece. 14. [302A.135] [PROCEDURE FOR AMENDMENT AFTER

I1SSUANCE OF SHARES.!
Subdivision 1. [MANNER OF AMENDMENT.] After the issuance

17
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of shares by the corporation, the articles may be amended in the

- e ———— - ————— - ——— A D . —— —— — — ———

manner set forth in this sectione.

Subde 2. LSUBMISSICN TO SHAREHOLDERS.! A resolutiaon

approved by the affirmative vote of a majority of the directors

present, or proposed by a sharehcider or shareholders haiding .

one percent or mose of all votina shares, that sets forth the

proposed anmendment shall be submitted to a vote at the next

regular or spectal meeting of the shareholders of which notice

can be tinely given. Any number of anendnents may be submitted

to the shareholders and voted upon at one meeting, but the sane

or substantially the same amendment proposed by a shareholder or

sharehoiders need not be submitted to the shareholders or be

voted upon at more than one wmeeting during a 15-month period.

The sesolution may amend the articles in their entirety to

restate and supersede the originat articles and atl amendments

to them. An amendment that restates the arficles need not set

forth the names cr addrescses of the incorporaturs nor of any

fornmer directors or registered agentsd.

Subde. 3. [NOTICE.] Written notice of the shareholders®

meeting setting forth the substance of the proposed amendment

shall be given to each shareholdet in the manner provided in

section 67 for the givine of notice of meetings of shareholdersa

Subde 4. [APPRDOVAL BY SHAREHOLDERS.] (a}) The proposed -

amendnent is adopted when approved by the affirmative vate of

the holders of a majority of the voting shares presenty except

as provided in paragraph (b)e.

{b) If the atticles provide fcr a specified proportion or

nunber equal to or larager than the majority necessary to

transact a specified type of business a3t a meeting, or if it ts

proposed to amend the articles to provide for a specified

- - -

proportion or number equal to or targer than the majarity

necessary to transact a specified type of business at a meeting,

the affirmative vote necessary to add the provision to, or to

amend an existing provision ins the articles is the larger of=z

(1) The specified proportion or nunber ary in the absence

of a specific provision, the affirmative vote necessary to

transact the type of business described in the ptoposed

18
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amendnent at a meeting immediately before the eftectiveness of

the proposed amendment; or

{2) The.specified proportion or number that woulds upon

effecti veness of the proposed amendment, be necéssaly to

trinsact the specified type of business at a meetinge.

Sec. 15. [302A.137] [CLASS OR SERIES VOTING ON
AMENDMENTS. ]
The holders of the outstanding shates of a class or series

arte entitied to vote as & class or series upcn a proposed

amgndment. whether or not entitied to vote thereon by the

provisions of the articles, if the amendment woulds

(a) Increase or decrease the aggregate number of authorized

shares of the class or serfess

(b) Increase or decrease the par value of the shasres of the

class or series;

{c) Effect an exchange, reclassification, or cancellation

of all or part of the shares of the class or seriess:

{d}) Effect an exchanges or cteate a right of exchangey of

all or any part of the shares of another class or series for the

shares of the cliass or series;

fe) Change the rights or preferences of the shares of the

class or seriess;

(f) Charnce the shares of the class or series, whether with

or without par valuey Intc the sane or 2 different nunber of

shares, either with or witheut par value, of the same or znother

class or seriess

(g) Create a new class or series of shares having rights

—————— G —— - — G ————

and preferences pricr and supericr to the shares of that class

ot series, or increase the rights and preferences or the numbeg

of authorized shares, of a class or series having rights and

preferences prior or superior to the shares of that class or

sseries?

{h) Divide the shares of the class into series and

deternine the designation of each series and the variations in

the relative rights and preferences between the shares of each

-———— - s G = - o

seriess, of authorize the board to do sos

(i) Limit or deny any existinc preemgtive rights of the

19
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shares of the class or series; or

{j) Cancel or otherwice affect distributions on the shares

of the class or series that have accrued but huave not been

declared.

Sec. 16. [302A.139]1 [ARTICLES OF AMENDMENT.!}

When an amendment has been adopted, articles of amendment

shail be prepared that ccntaing

({a) The name of the cocrporations

{b) The zmendment adopteds:

tc) The date of the adoption ¢f the amendment by the

shareholdersy or by the incorporators or the board where no

shares have been issuedsf

{d) If the amendment provides for but does not estab lish

the manner for effecting an exchangey reclassificationys or

cancellation of issued shares, a statement of the manner in

which it will be effected; and

(e) If the amendment restates the articles in their

entiretyy a statement that the restated articles supersede the

original articles and all amendments to them.

Sec. 17. [302A.1%11 |EFFECT OF AMENDMENT .}

Subcdtivision la [EFFECT ON CAUSE OF ACTIOK.! An amendarent

does not affect an existing cause of action in faver of or

against the coroorationy nor a pending sutt to which the

— -

corporation is a partys nor the existing rights of persons cother

than shareholdersea

Subd. 2. EFFECT OF (HANGE OF NAME.] 1f the corporate name

is changed by the amendment, a suit bsoucht by or against the

corporation under its foromer name does not abate for that reasone.

Sece 15. [302A.151] [FILING ARTICLES.I

Articles of incorporation and articles ¢f amendment shall

be filed with the secretary cf state.

Sec. 19. [202A.1521 [EFFECTIVE DATE OF ARTICLES.]

Articles of incorporation are effective and corporate

existence begins when the articles of incorporation are filed

with the secretary of state. ALrticles of amendment are

effective when fited with the secretary of state or at another

tine within 30 dzys after filing if the articies of amendment so

20
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provide .

v - — ——

Sece 20. [3028.155] [PRESUMPTIONS CERTIFICATE OF
INCCRPDRATICN -]

when the articles of incorporation have been fTiled with the

secretary of state, it is presumed that all conditions precedent

tequired to be performed by the incorporaters have been complied

— e - -— -

with and that the corpcration has been inccrporateds and the

secrtetary of state shall issue a certificate of incorporation to

-the corporation, but this presumption does not apply against

this state in a proceeding to cancel or rtevoke the certificate

of incorparation or to compe! the invofuntary dissolution of ths

corporation.

PONERS
Sec. 21. [3022.1611 [POWERS.I

Subdivision 1. [GENERALLY; LIMITATIONS.] A corporation has

the powers set forth in this sectiony subject to zany flimitations

provided in any other statute of this state or in its articlese.

Subde 2. [DURATION.! A corporation has perpetual duratione

Subde. 3. [LEGAL CAPACITY.l A corporation may 3ue and be

suedy, complain and defend and participate as a party or

otherwise in any leyal, administrative, or arbitration

proceeding, in its corporate name.

Subde. 4. [!PRGCPERTY OWNHERSHIP.] A corporation may purchase,

lease, or otherwise acquirey own, hold, impsovesy use, and

ctherwise deal in and withy real or personal property, or any

interest therein, wherever situatede.

Subde S5« [PROPERTY DISPOSITIOK.] A corporation may sell,

convey, mortgage, create a security interest in, lease,

exchange, transfer, or otherwise dispose of alt or any part of

its real or personal property, or any interest therein, wherever

situated.

—— - ————

Subd. 6. [TRAPING IN SECURITIES; OBLIGATIONS.I A

corporation may purchase, subscribe for, or otherwise acquire,

own, hold, vote, use, employs sell, exchange, mortgsage, lend,

create a security interest in, or otherwise dispose of and

otherwise use and deal in and with, securities or other

interests in, or obligations of, 2 person ot direct or indirect

21



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
26
29
30
31
32
33
34
35
36

37

IREVISOR T PMM/CS E1-02E4

obligations of any comestic or foreign government o

instrumentality thereofe.

Subd. 7. [CONTRACTS; HORTGAGES.] A corporation may make

contracts and incur liabiltties, borrow money, ¥ssue its

specuritiesy and secure any of its cblications by mortgage of or

creation of a security interest in all or any of its property,

franchises znd incone.

Subde. 8. [INVESTMENT.! A corporation may invest and

retnvest its fundse.

Subd. 2. [HOLDING PRUOPERTY AS SECURITY.! A corporation may

take and hold real and personal propesty, whether or not of a

kind sold cr otherwise dealft in by the corporation, as security

{or the payment of money loaned, advanced, or invested.

Subde 10. [LOCATIGON.]! A corporation may conduct its

business,y carry on its operations, have offitcesy and exerc ise

the powers granted by sections 1 to 125 anywhere in the universe.

- - - - - -—

Subd. 11. [DCNATIONS.! A corporation may make donations,

itrespective of corporate tencfit, for the public welfare; for

socialy community, charitable, rel igious, educationz2l,

scientificy civicy, literary, and testing for public safety

purposesy and for sinilar or related putposesy for the purpose

of fostering natitonal or international amateur spcrts

conpetition; for the preventicn of crueilty to children and

animalss andy in time of war or other national emergencys for

any and all purposes in aid thereof.

Subde 12. [WARSF MNATICONAL EMERGENTY.] At the regquest of the

governnent of the United States or of this state or any of their

respective agenciesy, a corporation may transact any tlawful

business in time of war or other national emergency,

notwithstanding any limitation an the purposes set forth in its

articles.

Subde 13. [PENSIONS:; BENEFITS.] A corporation may pay

pensionsy retirement allowances, 2nd compensat ton for past

services to and for the bpenefit of y and establ ishy, maintain,

continue, and carry out, wholly or partially at the expense of

—— . ——— — ————— > — —— — ———— —— — ——— > — —-——

the corporation, employee or incentive benefft plans,y trustse

and provisicns to or for the benefit of, any or all of its and

ée
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its related corporations® officerss difectors, employees, and

agents and the families, dependents, and beneficiaries of any of

theme« 1t may indemnify and purchase and maintain insurance for

and on behalf of a fiduciary of any of these empioyee benefit

and incentive plans, trusts, and provisionse

Subd. 14. [PARTICIPATING IN MAHAGENMENT.l A corporation may

participate in any capacity in the promotion, organization,

ewnership, management, and operation of any organization or in

any transaction, undertaking, of arrancement that the

participating corporation would have power to conduct by itself,

whether or not the participation involves sharing or delegation

of contiol with or toa othersa

Subd. 15. [INSURAKNCE.] A corporation may provide for its

————————————— a——

benefit life insurance and other insurance with respect to the

services of any or atl of its officersy directors, emplioyees,

and agents, or on the {ife of a shareholder for the purpose of

acquiring at the death of the shareholder any ot all shares in

the corporation owned by the sharseholdera

Subd. 16. [CDORPORATE SEAL.} A corporation may have, alter

at pleasure, and use a corporate seal as provided in section 22.

Subd. 17. [BYLAWXS.]! K corporation may adopt, amend, and

repeal bylaws relating to the management of the business or the

regulation of the affairs of the corporation as provided in

section 25.

Subde 18. [COMMITTEES.l A corporation may establish

conmittees of the board of directorsy elect or appoint petrsons

to the committees, and define their duties as provided in

sections 42 and 43 and fix their compensationa

Subde 19. {DOFFICERS; EMPLOYEEST AGENTS.] A corporation may

elect or appoint officers, employeesy, and agents af the

corporation, and define their duties as provided in sections 46

to 54 and fix their compensation.

Subde 20« [SECURITIES.] A corporation may issue securities

and rights to purchase securities as provided in sections 55 to

63«

- ——

Subd. 21. [LDANS3 GUARANTIES; SURETIES.] A corporation may

- - - a— — -

lend money to, guarantee an obligation of, become a surety fore

23
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or otherwicse {inancially assist persons as provided in section

82.

Subd. 22. [ADVAKCES.] A corporation may make advances to

its directors, officersy and employees and those of its

subsidiaries as provided in section §3.

Subd. 23. [ INDEMNIFICATION.] A corporation shatll indemntify

persons against certain exrenses and liatilities only as

provided in secticn 84.

Subd. 24. [ASSUNMED NAMES.] A corporation may conduct atl

or eart of its business under one OfF Nore assumed hames as

provided in Minnesota Statutes, Sections 333.001 to 333.06.

Subd. 25. [OTHER POKERS.] A corporation may have and

exercise all other powers necessary or convenient to effect any

or altl of the business purposes for which the corporation Is

incorporated.

Sece 22. [302A.163] [CORPORATE SEALe!

Subdivision 1. [SEAL KOT REQUIRED.] A corporation maye but

need not, have a corporate seal, and the use or nonuse of a

corporate seal does rot affect the validity or enfosceabil ity of

a document or 2ct. 1f a corporation has a corporate sealy, the

use of the seal by the corporation on a document is not

necessarlYe

Subde. 2. {REQUIRED WORODS; USE.I If a corporation has a

corporate seal,; the seal may consist of a mechanical imprinting

devicey OF a rubber stame with a facsimile 0f the seal affixed

thereon,y, or a facstmile or reproduction of eithere The seal

need inrclude only the word =Seaf”, but it may also include a

part or atlt of the name of the corporation and a combination,

derivation, or abbreviatton of either or both of the phrases "a

Minnesota Corporation™ and "Corpcrate Seal™. If a corforate

seal is useds it or a facsimile of it may be affixedy engraved,

printedy placed, stamped with indel!ible ink, or in any other

manner reproduced on any deoccument«

Sec. 23. [202A.165] lEFFECT DOF LACK OF POWER: ULTRA

VIRES .1

The doing, continuing, or perforning by a corporation of an

acty or an executed or wholly or partially executory contract,

24
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conveyance or transftfer to or by the corporationy if otherwise

fawful, is not invalid because the corporation was without the

power to do, continue, or perform the act, contract, conveyancey

or transfar,y unless the lack of power iIs established in a court

in this state:

(2) In a proceeding by a shareholder against the

corperation to enjoin the doing, continuing, or perforsing of

the act, contract, conveyance, or transfer. 1f the unauthorized

act, continuationys or performance sought to be enjeined is

beingy or to be, pertformed or made pursuant to a contract to

which the corporation is a party, the court may, if just and

reasonable in the circumstances, set aside and enjoin the

performance of the contract and in so doing may altow to the

corporation or to the other parties to the contract compensation

for the loss or damage sustained as a result of the action of

thé court in setting aside and enjoining the performance of the

contracts

{b) In a proceeding by or in the name of the corporation,

whether acting directily or through a legal representative, or

through shareholders in a representative or derivative suit,

ag3ainst the incumbent or former officers or directors of the

corporation for exceeding or otherwise violating thetir

authority, or against a person having actual knowledge of the

lack of power; or

{c) In a proceeding by the attorney general, as provided in

section 111, to dissolve the cortporation, or in a ptoceeding by

the attorney geheral to enjoin the corporation from the

transaction of unauthorized busine sse.

ORGANIZATIONS BYLANWS
S5ece 24. [302R8.171) [CRGANRIZATION.!

Subdivision 1. [ROLE OF INCORPCORATORS.}! If the first board

is not named in the articles, the incorporators may elect the

{first board or may act as directorsy in the same manner as

directors, with all of the powers, rights, duties, and

liapilities of directors, until directors are etected, until

- - - e - - e

shares are issued, or until the organization of the corporation

- -—— e — -

is conplete, whichever occurs firste.
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Subde 2 [IMEETING.] After the issuance of the certificate

of incorporation. the itnccrperators or the directors nzmed in

the articies shall either hold an organizational meeting at the

call of a majority of the incorporators or of the directors

named in the articles, or take wetitten actton, for the purposes

of transacting business and taking actions necessary or

appropriate to complete the crgantizatton of the corporation,

includingy Wwithout limitation, amending the artsctes, electing

directorsy adopting bylaws, electing officers, adopting banking

resolutions, authorizing or ratifying the purchase, leasey, cr

other acquisition of suitatle space, furniturey, furnishinas,

.suppliesy and materials, approving a corporate seal, approving

forms of certiflcates or transaction statements for shares of

the corporation, adopting a fiscal year for the corporations

accepting subscriptions for and issuing shares of the

corporation, &and making any appropriate tax elections. 1f a

- - —

meeting is heldy, the person or persons calling the meeting shall

gtve at least three days nctice of the meeting to each

tncorporator or director namedy stating the date, time, and

place of the meeting.

Sec. 25. [302A.181] [BYLAWS.]

Subdivision 1l. [GENERALLY.] A corparation may, butit need

not, have bylaws. Lylaws may contain any ptevisicn relating to

the management of the business or the requliation of the affairs

of the corporation not inconsistent with law or the articlese.

Subde 2. [POWER OF BZARD.] Initial bylaws may be adopted

pursuant to section 24 by the incorporators or by the first

board. Unless reserved by the articles to the sharehofdersy the

power Lo adopt, amend, or repeal the bylaws is vested in the

board. The power of the board is subject to the power of the -

shareholders, exercisable in the manner ptovided in susdivision

3, to adopt, amendy, or repeal bylaws adopted, amended, or

repealed by the board. &fter the adoption of the initial

bylaws,y the boasd shall not adopt, amend, of repeal a2 by law

fixine a quorum for meetinas of shareholdersy prescr ibing

procecures for temoving distectors or filling vacancies ih the

boasdy or fixing the nuerber of dizectors ecr thetr

- — - t ————— ——— -
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classifications, qualificatiocns, or terms of office, but may

adopt of amend a bylaw to increase the number of directorse

Subd. 3. (POWER OF SHAREHOLDERS; PROCEDURE.] If a

shareholder or sharehoiders holding one percent or more of all

voting shares propose a resofution for action by the

shareholders to adopt, anend, or repeal bylaws adopted, amendedy -

or repealed by the board and the resolutton sets forth the

provision or provistons proposed for adoption, amendment, or

repeal, the limitations and procedures for submitting,

considering, and adopting the resolution are the same as

provided in section 14, subdivisions 2 to 4, for amendment of

the articlese.

NOARD
Sec. 26. [302A.201]1 [BOARD.!

Subdivision 1. [BOARD TO MANAGE.] The business and affairs

of a corporation shall be manaced by or under the direction of a

boardy subject to the provisions of subdivision 2 and section

76. The nembers of the first board may be named in the articles

or elected by the inccrporators pursuant to section 24 or by the

shareholderse.

Subd. 2. [SHAREHOLDER MANAGEMENT.] The holders of the

voting shares of the corporaticn may, by unanimous affirmative

vote, take any action that sections 1 to 125 require or permit

-—— e - - o — - - -

the board to take or the shatehoclders to take after action or

— -~ ———— -

apprtoval of the board- As to an action taken by the

sharenolders tn that manner?

{a) The divectors have no dutiesy, liabititiesy oOFr

responsibilities as directors under sections 1 to 125 with

respect to or arising fraoam the actions;

{b) The shareholders collectively and tndividually have afl

of the duties, liabilitiesy, and tesponsitilities of directors

under sections 1 to 125 with respect to and arising from the

actions

fc) 11 the action relates to a matter required or permitted

by sections 1 to 125 or by any other law to ke approved or

adopted by the board, either with or withocut approval or

adoption by the shareholders, the action is deemed to have been

27
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approved or adopted by the board; and

(d} A requirement that an instrunent filed with 2

gcovernmental! agency contain a statement that the action has been

-

appsoved and adopted by the board is satisfied by a statement

that the shareholders have taken the action under this e

subdivision.

Sece 27. [3024A.203]1 [NUKEBER.]

The board shall consist of one or more directorsa The

nunber of directors shall be fixed by, or in the manner provided

iny the articles or bylaws. The number of directors may be

increased or, subject to section 35, decreased at any time by

amendnent to, or in the mannesr provided in, the articles or

bylawse

Sece. 28. [302A.205] [QUALIFICATIONS; ELECTION.!

Directors shall be natural persons The method of election

and any additional qualifications for directors may be imposed

by or in the manner provided in the articles or bvlawse

Sece 29. [3022.207]1 [TERMPS.]

Unless fixed termns are provided for in the articles or

bylawss, 2 director serves for an indefinite term that expires at

the next regqular meeting of the snareholderse The term of a

director shall not exceed five years. A ditector hol!ds office

for the term for which the director was elected and until a

successor is elected and has quatlifiedy or until the earlier

death, resignationy, removaly, or disquatification of the directore.

Sec. 20. [302A.209]1 [ACTS NOT VvOID OR VOIDASBLE.]

The expiration of a director®'s term with or without the

election of a qualified successor does not make prior of

subsequent acts of the officers or the board void oF voidablee

Sece. 31. [302A.211] [CCHMPENRSATION.!

Subject to any limitations in the articles or bylaws, the

board may fix the compensation of directorse

Sec. 32+ [302A.213] [CLASSIFICATION OF DIRECTORS.]

Directors may be divided into classes as provided in the

articles or bylaws.

Sace. 33, [302A.215]1 [CUNMULATIVE VUTING FUR DIRECTORS .l

yniless the articlies provide that there shall ke no

28
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cunutative voting, and except as provided in section 35,

subdivision 5, each shareholder entitied tc vote fos directors

has the right to cumulate those votes in the election of

directors by giving writter notice of intent to‘cumu!ate those

votes to the presiding officer at the meeting at which the

- - - - ——

election is to occur at any time before the election of

directors at the meeting,s fn which cases

{a) The presiding officer at the meeting shal! annocunce,

. ——— — - — — —— - - -

before the election of directorsy that shareholders shalil

cunulate their votess; and

(b) Each shareholider shall cumuliate those votes either by

casting for one candidate the rumber of votes equal to the

nunber of directors to be elected multiplied by the number ot

votes represented by the shares, or by distributing aill of thase

votes on the same principle among sany number of candidatese.

Sece 34. [302£.221] I[RESIGNATION.!

A ditector may resign at any time by giving ~ritten notice

- - e -—

to the cerpecration. The resignation is effective without

acceptance when the notice is given to the corgoration, unless a3

later effective time is specified in the noticea

-— —-— e —————

Sec. 35. 13024 .223} [REMOVAL OF DIRECTORS.I

Subdivision 1. [MCDIFICATION.] The provisions of this

section apply unless modified by the articles, the bylaws, or an

agreement described in section 76«

Subde 2. [REMDVAL BY DIRECTORS.] A director may be remaoved

at any tine, with or without cause, by the affirmztive vote of a

majority of the directors present, if:

-—— —— e —— - - - -

(a) The director was named by the bozrd to {ill a vacancys

(L) The cshtareholders have not elected directors in the

interval between the time of the zppointment to fill a vacancy

and tne time of the removals; and

——— e ——— — A . - G- - —— -

(c) A majority of the rematning directors vote to remove

the director.

Subd. 3. [REMOVAL BY SHAFEHCLDERS.! &ny one or all of the

directors may be rencoved at any time, with or without cause, by

- - — -

the affirnative vote of the holders of the proportion or number

of the voting shares ¢f the classes or sertes the director

- - ———
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represents sufficient to elect then, excegt as provided in

subdivision 4.

———— . ——— - —atr - —

Subde 4. [EXCEPTIOMN FOR CURPORATIOKNS WITH CUMULATIVE

YGTING.}) In a corporation having cumulative voting, unless the

entire bcard is removed simultanecusly, a director is not

renoved from the board if there are cast against removal of the

difrector the votes of a number of shares sufficient to elept the

disector at an election of the entire board under cumultlative

voting.

- ——  ——

Subd. S. [ELECTION OF REPLACEMENTS.] New directors may be

elected at a meeting at which directors are removed. !f the

corporation allows cumclative voting and a shareholder notifies

the presiding officer at any time prior to the efection of new

directors of intent to cumulate the votes of the sharehoider,

the presiding officer shall announce before the election that

cunulative voting is in effecty and snareholders shall cumulate

their votes as provided in section 33, clause (b)a.

Sece. 36. [302A.225]1 [VACANCIES.]

Unless different rutles for filting vacancies aste provided

for in the articles or bylaws=

{a) (1) Vacancies on the board resuiting frcm the deathy

resignation, remcval, or disqualification of a director may be

filled by the affirmative vote of a majority of the remaining

directors, even though less than a guorum; and

(2) Vacancies on the board resulting from nenw!ly created

dirtectorships may be fitled by the affirmatitve vote of a

majority of the disrectors serving at the time of the increasej

and

{b) Each director elected under this section to fitl a

vacancy holds office until] a qualifted successor is elected by

the shareholders at the next regular or special meeting of the

snareholderse.

Sec. 37. 1302A.231] [BOARD MEETINGS. 1]

Subdivision 1. [TIMES: PLACE.] Meetings of the board may be

heid from time to time as provided in the articies or bylaws at

any place within er without the stazate that the board may select

ofF »y any neans described tn subdiviston 2. 1f the board fails

30
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to select a place for a meetingy the nmeeting shall be heid at

the principal executive office, uniess the articles or bylaws

provide otherwise.

Subde 2. [ELECTRONIC COMMUNICATIONS.I {a) A conference

aaong directors by any means of communtcation thetough which the

directors may simultaneously heas eazch other during the

conference constitutes a board meeting, if the same notice is

given of the conference as would be required by subdivision 3

for a meeting, and if the numter of directors participating in

the conference would be sufficient to constitute a quorum at a

meeting. Participation in 2 meeting by that means const itutes

presence in person at the meeting

(b} A director may participate in a board meet ing not

described in paragrapn (a) by any means of communication through

which the director, cthesr directcrs so participating, and al!l

-

directors physically present at the meeting nay simultaneocuslty

hear each other dusing the meeting. Participation in 2 meeting

by that means constitutes presence in person at the meetinge.

Subde 3. [CALLINCG MEETIKGS: NOTJICE.] Untess the articles

or bylaws provide for a different time periody a disector my

call a board meet ing by giving ten days notice to all directors

of the date, time, and place of the meeting. The notice need

not state the purpose of the meeting unless the aitticles or

bylaws require ita.

Subde 4. [PREVIOUSLY SCHEDULED MEETINGSal If the day or

date, timeys and place of a2 board meeting have been provided in

the articles or bylawksy ofC announced at a previcus meeting cf

the board, no notice is ftequired. Motice of an adjourned

meeting need not be given cther thzn by announcement at the

meeting at which adjournment is takena

Subd. 5. {WAIVER CF NOTICE.] A director may waive notice

of a meeting of the boasrd. A wzaiver of notice by a director

entitled to notice is effective wnether given tefore, at, or

after the meetina, and whether 3iven in writinags orally, or by

attendance. Attendance by a director at a2 meeting is a waivet

of notice of that meeting, except wnere the director oblJects at

the becinninag of the meeting to the transaction of business
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because the meeting is not lawfully cafled or convened and does

not participate thereafter in the meetinga

Sec. 3€. 1302A.233] [ABSENT DIRECTORS.]

11 the articles or bylaws so providey a director may give

advance written consent or opposition to a proposatl to be acted

on at a board meeting. If the ditector is not present at the

meetinag, consent or opposition to z proposal does not cdnstitute

precsence for purposes of! determining the existence of 2 quorum,

but consent or opposition shall be counted as a vote in favor of

or against the proposal and shall bLe entered in the mtnutes or

othner record of action at the meeting, if the prsoposal acted on

at the meeting is substantially the same or has substantially

the same effect as the proposal to which the director has

consented or cbiected.

Sece 39. 1302A.235] [QUORUMa!

A majority, or a larcer or smaller proportion or number

provided in the articles cr bylaws, of the directors currently

holding office present at a meeting is a quorum for the

transaction of business. In the absence of a‘quorum, a ma jority

of the directors present may adjoutn a meeting from time to time

until a quorum is present. If 2a quorunm is present when a duly

called or held meeting is cenvened, the directors present may

continue to transact business until adjournment, even though the

withdrawal of a number ¢f directors criginally present f[eaves

less than the proporticn or nurber otneswise required for a

gquorume.

Sec. 40. [3028.227]1 [TACT GF THE PCARD.]

The board shall take action by the affirmative vote of a

majority of directors present at a duly held meeting, except

where sections 1 to 125 or the articles reouire the affirmative

vote of a larger proportion or number.. 1f the articles require

a largyer proportion or nunber than is required by sections 1 to

125 for a particular action, the articles shall controle.

Sec. 41. [302A.239] [ACTICN WITHOUT MEET ING.]

Subdivision 1. [METHOD.! An action required or permitted

to be taken at a board meetipa may be taken by writtten action

signed by all of the directors unless the actton need not be
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approved by the sharzholdets and the articles so nprovide, in

which case, the action may be taken by written action signed by

the smnalfer number of directors that would be required to take

the same action

at a meeting of the board at which all directors

wete present.

Subd. 2.

[EFFECTIVE TIME.]l The written action

is effective

when signed by the required numbet of directors, unless

a

different effective time

Subd. 3.

permitted to be

is provided in the written actione.

[MOTICE: LIABILITY.] Khen written action is

taken by less than all

directors, 2il directors

shall be notified immediately of its text and effective.date.

Failure to provide the notice dces not

invaltdate the written

action. AR director who does not sign or consent to the written

action has nc liabslity for the action or actions taken therebye.

Sece. G2

Subdivision 1.

[202A.2411 [COMMITTEESS]

[GENERALLY.] A resolufidn approved by the

affirmative vote of a majority of the bcard may establish

conmittees having the authority of the board

in the managewent

of the business of the corporation to the extent provided in the

resofution. Committees are subject at alil

times to the

direction and contro!

of the board, except as provided

in

section 43.

Subde 2.

persons. Unless the articles or bylaws provide for a different

memnberships, 2 committee shall consist of one or more persons,

[MEMBERSHIP.] Commi ttee members shall be natural

who need not be directors, anpointed by affirmative vote of a

majority of the dirtectors present.

Subd. 3.

- e - g ——

conmittee present at a meeting

[QUDORUM.] A majority of the members of the

of cusiness, un

fess a larger or smaller proportion or number is

is a quorum for the transaction

provided in the articles or tylaws or

in a resolution approved

by tne affirmative vote of a majority of the directors present.

Subd. 4.

[PROCEDURE .]

Sections 37 to 41 apeply to

connittees and members cf committees to the same extent as those

sections acpiy to the board and directorse.

Subd. S

[MINUTES.] Minutess if any, of committee meettngs

shall be mace available upon reovect to members of the committee

33
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and to any director.

Subde 6. [STANDARD OF CONDUCTY.I The establishment of,

delegation of authority to, and action by 2 comnittee does not

alone constitute compliance by a director with the standatd of

conduct set forth in section 44.

Subd. 7. [COMMITTEE MEMBERS DEEMED DIRECTORS.! Committee

menbers are deemed o be directurs for purposes of sections 44,

45, and 84.

Sec. 43, [302A.243) [COMMITTEE OF DISINTERESTED PERSONS.]

Unless prohibited by the asticles or bylawsy, the board may

establish a comnittee composed of two or more disinterested

directors or other disinterested persons to determine whethar or

not it is in the best interests of the corporation to pursue a

particular legat right or remedy of the corporation and whether

to tause the dismissal oF discontinuance of a particular

proceedine that seeks tc assert a right or remedy on tehalf of

the corporation. For rurposes of this section, a ditector or

other person s "disinterested™ if the director is not the owner

¢i more than one percent ¢f the outstandine shares ofy or a

present or former officery enployeey, or agent ofy, the

corporation or of a related curpoctzction and has not been made or

threatened tc be made a party to the proceeding in question. The

conmittee, once established, is nct subject to the direction or

control of 4 or termination by, the board. A vacancy on the

committee may be filled by 28 majority vote of the remraining

menbers. The good faith determinations of the committee are

binding upon the corpcration and its directorsy officersy, and

— - -

sharenolders. The committee terminates when it issues a written

—— — - ——— —

report of its determinationse.

Sec. 44. [302A.251]1 [STANDARD OF CONDUCT.]

Subdivision 1la (STANCARD? LIABILITY.} A director shaltl

discharge the duties of the position of director in good faith,

in a mnanner the director reasonably believes to be in the best

interests of the corporation, and with the care an ordinarily

prudent person in a like position would exercise under simifar

ctrcunstances. A person who so rerforms those duttes is not

liable by reason of being or havina been a director of the

34
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corporation.

5ubde 2. [(RELIANCE.] ta) A director is entitled to rely on

- cme R0 e oo -—— e = o S— -

information, optnions, reports, or statements, including

financial statements and other financial data, in each case

prepared or presented by:

(1) One or more officers ot employees of the corporation

whom the director reasonably believes to be reltable and

competent in the matters presenteds

(2) Counsel, pudblic accountantsy or other persons as to

matters that the ditebtcr reascnably belteves arte within the

persont's professional or expett competences or

{3} A committee of the board upon which the director does

not serve, duiy establitshed in accordance with sections 32 and

40, as to matters within its designated zauthority, if the

director reascnably believes the committee to merit confidence.

{(b) Paragraph ta) does not apply to a director who has

knowledge concerning the matter in question that makes the

reliance otherwise permitted by paragraph (2} unwiarranted.

Subde 3. [PRESUMPTION OF ASSENT] DISSENT.] A dirtector who

is present at a meeting of the board when an acticn is approved

by the affirmative vote of a majostty of the directors present

is presumed to have assented to the action approved, unless the

director:

A ——— e o

(a) Objects at the beginning of the meeting to the

transaction of business because the meeting is not lawfully

called or convened and does not participate thereafter in the

meeting; or

{b} votes against the action at the meeting.

Sec. 45. [302A.255]) [DIRECTCR COMFLICTS DOF INTEREST.]

Subdivision 1. [CCNFLICT; PROCEDURE WHEN CONFLICT ARISES.!

A contract or other transaction between a corporafion and one or

more of its directors, or between a corporation and an

organization in o of which one or more of its directors are

- -

directors, ufficersy or lecal reprecentatives ofr have a matertal

financial interesty, is not void o¢ voidable because the director

cr directors or the other otganizations are parties or because

the director or directors are gpresent at the meeting of the

35
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shareholders or tne board or a committee at which the contract

or transaction is authorized, approved, or ratified, if:c

E T T = S - -

(a] The contract or transaction wWwass and the perseon

asserting the validity of tke contract or transéction sustains

the burden of establishing that the contract or transaction was,

fair and reasonable as to the corporation at the time it was

authorizedy approved, or ratifieds;

{b}] The material facts as to the contract or transaction

and as to the director®s or directors® interest are fully

disclosed or known to the shareheolders and the contract or

transaction is approved in Good faith by the holders of a

majority of the vutsianding sharesy but shares owned by the

interested director or directors shall not be counted in

determining the presence of a quorum and shall not be voted; or

{c) The material facts as to the contract or transaction

and as to the director®s or directors® interest are fully

disciosed or known to the board or a2 committeey and the board or

conmmittee authorizes, approves, or ratifiecs the contract or

transaction in good faith dby 3 majority of the board or

conmmittee, but the interested director or directors shafl not be

counted in detesmining the presence of & quorum and shall not

vote.

Subde 2. [MATERIAL FINANKCIALL INTEREST.] For purroses of

this sections

{a) A director does nct have 2 materia?! financial interest

——— — . - . — —— = = ——- — - -

in a resolution fixing the compensation of another director as a

cdirectory, officer, employee, cr agent of the corpecration, even

though the first dicector is afso receiving compensation from

the corporations and

{b) A director has a material financial interest in each

crganization in which the director, or the spouse, parents,

chiidren and spouses of children, brothers and sisters and

spouses of brothers and sisters of the directory oOr zany

conoination cf them have a material financial! intereste.

OFFICERS

Sec. 46, 13028.301)1 [CFFICERS REQUIRED.]

A corporation shall have one or nore natural! persaons
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éxercising the functions of the officesy however destgnated, of

chief executive officer and chief financizl offitcere.

Sec. 7. |3024.305}) IDUTIES OF REQUIRED OFFICERS .l

Subdivision 1. [PRESUNMPTION; MODIFICATION.] Unless the

articles, the bylawsy or a resolution z2dogted by the beoard and

not inconsistent with the articles or bylaws, provide otherwise,

—— - - - - -

the chief executive officer and chief firnancial officer have the

duties specified in this sectione.

Subd. 2.

officer shalls

{CHIEF EXECUTIVE QOFFICER.] The chief executive

(a) Have general active management of the business of the

corporations;

(b) When present, precide at all meetings of the board and

of the shareholderss

tc] See that all otders and resolutions of the board are

cafried into effect;

{d) Sign and defliver in the nane of the corporation any

deeds, mortyages, bonds, contracts or other instruments

pertaining to the business of the corporation, except in cases

in which the authority to sign and delliver is required by law to

be exercised bty another person or is exgressly delegated by the

articles or bylaws o1 by the board to some other officer or

- — ——

agent of the corporations

(e) Yaintain records of andy, whenever necessarye, certify

all proceedings of the toard and the shareholders; and

{f) Perform other duties prescribed by the board.

Subde 2. [CHIEF FINANCIAL JFFICER.] The chief financtal

oftficer shallzs

{a) Keep accurate financtal records for the cerporationg

{b) Deposit all money, drafts,; and checks in the name of

and to the credit of the corperation in the banks and

depositortes designated by the boards

{c) Eadorse for deposit all notes, checks, and drafts

received by the corporation as otdered by the board, making

proper vouchers therefors

{d) Render to the chief executive officer and the board,

whenever requestedy, an account of all transactions by the chief

37



10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

26

21

28

29

30

31

32

33

34

-35

36

37

B

(REVISOR 1 PMM/CS 81-02t4

financial officer and of the financial condition of the

corporation;

(el In the absence of the chief executive officer, preside

at alf meetings of the board and of the sharehoiders: and

(f) Perform other duties presciitbed by the boasrd or by the

chief executive officere.

Sece 48. [302A.311] [OTHER OFFJCEKS.!

The board may elect or appoint, in a manner set forth in

the articles or bylaws or in a resoclution approved by the

affirnative vote of a majority of the directors present, any

otner officers or agents the board deems necessary for the

.operation and'management of the corporation, each ot whoam shall

have the powers, rights, cduties, responsibflities, and terms in

office provided for in the articles or byl aws or determined by

the boarda

Seceo 49. 1302A.315] [MULTIPLE OFFICES.]

Any nunber of offices or functions of those offices may be

held or exetcised bty the sare oerson. If a document must be

signed by persons holding different offices or functions and a

person holds or exercises more than one of those offices or

functions, that person may sion the document in mose than one

capacityy, but only if tne document indicates each capacity in

which the person signs.

Sec. £0. [1302A.321] [OFFICERS CEEMED ELECTED.]

In the absence of an election or appointment of officers by

. . " — - e . -t — o - - ——

the board, the person or persons exercising the principal

functions of the chief executive officer or the chief financtal

officer are deemed to have been elected to those offices, except

for the purpose of determining the location of the principatl

exccutive officey, which in that case is the reqgistered office of

the corporatione.

Sece 51. [302A.331] [CONTRACT RIGHTS.!

The election or appointment of a person as an officer or

agent does not, of itself, cteate contract rights. A

corporation may enter into @ contract with an officer or agent

for 3 period of time if, tn the board's Jjudament, the contract

would be in the test interests of the cosfporation. The fact

38




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
21
28

29

31
32
33

34

.35

36

37

[REVISCE 1] PMM/CS 81-0284

that the contract may be for a tesm langer than the terms of the

directors who authorized or approved the contract does not make

the contract void or voidablea

Sec. 52. [302A.341] IRESIGNATION: REMOVAL; VACANCIES.]

Subdivision 1. [RESIGHATIUN.} An officer may resign at any

tire by qiving written notice to the corroration. The

- - -—— - v - e -

resignation is effective without acceptance when the notice is

- ——

given to the corporation, unless a later effective date is

cpecified tn the notice.

Subd. 2. [REMOVAL.! An officer may be semoved at any time,

with or without cause, by a resolution approved by the

affirmative vote of a maicrity of the directors present, subject

to the provisions of a sharehotdes control agreement. The

reaoval is without prejudice to any contractual rights of the

cfficer.

Subd. 3. tVACANCY.] A vacancy sn an office because of

- e a— - -

death, resinnattion, removal, disquatlificatian, or nther cause

may, or in the case of a vacancy tn the office of chief

executive officer or chief financial ofticer shall, be filled

for the unexpired portion of the term in the manner provided itn

the articles or bylaws, or determined by the board, or pursuant

to section 50.

Sece 53. [202A.351] [DELFGATIONS]

Unless prohibited by the articles or tylaws or by a

resolution approved by the affiermative vote of a majority of the

directors present, an officci elected or appointed by the board

may, without the approval of the toard, defegate some or altl of

the dJuties and powers of an office to other persons. An officer

who delegates the dutites or powers of an office remains subject

to tne standard of conduct for an officer with respect to the

discharue of all duties and powers so delegated.

- —————— — e ——— . —— -

Sec. 54. [302A.361]1 [STAKDARD OF CONDUCT.}

An cfficer chall discharge the duttes of an office in good

faith, in a manner the officer reasonably btelieves to be in the

hest interests of the corporation, and with the care an

ordinarily prudent person in a like position would exercise

———— e — —— —— - - - — - - -

under similar circunstances. & person exercising the principal
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functions of an office or to whom some of all of the duties and

powers of an aoffice are delegated pursuant to section 53 is

deemed an ofticer for purposes of this section and sections 79

SHARES ¢ SHAREHOLDERS
Sec. 5%5. [3024.401] [AUTHORIZED SHARES.]
Subdivision 1. [BOARD MAY AUTHORIZE.l Subject to any

restrictions tn the articlesy, a corporation may issue securities

and rights to purchase securities when authosized by the boarde

Subde 2. [TERMS CF SHARES.] Ail the shares of a

corporations

ta) Shall be of one class and one seriesy untess the

articles establishy, or authorize the boasd to establish, more

than one class or seriess

{b) Shall be common voting shares having equal rights and

praferences in all matters not otherwise provided for by the

board, unless and to the extent that the articles have fixed the

relative rights and preferences of different classes and seriess;

and

{(c) Shall havey, unless a difterent par value is specified

in the articlesy a par value of one cent per share, solely for

the purpuse of a statute or reoutation imposing a tax or fee

based upon the capitalization of a corporation, and a par va lue

fixed by the board for the purpose aof a statute or regulfation

requiring the shares of the corporation to have a par value.

Subd. 3. [PROCEDURE FOR FIXING TERMS.] (al Subject to any

restrictions in the azrticles, the power granted in subdivision 2

may be exercicsed by 2 resolution approved by the affirmative

vote of a majority of tte directors present establishing a class

or seriec, setting forth the designation of the class or seriesy

and fixing the relative richts and preferences of the class or

seriese.

(b) A statement setting focrth the name of the corparation

and the text of the reccfution and certifying the zdoption of

the resolution and the date ¢f adoption snatl be filed with the

secretary of state before the issuance of any shatec affected by

- ———— - . - N S . . > > - S—— ——— - - - —

the recolution. The rescilution is effective when the statement

40
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has been filed with the secretary of state.

Subde 4. [SPECIFIC TERFS.] Without limiting the authority

granted in this section, a corporation may tssue shares of a

class or series?

(a) Subject to the riaght of the corporation to redeem any

of those shares at the price fixed for their redemption by the

- —— - —— —

articles or by the boards

(b) Entitling the shareholders to cumulative, partially

cunulatives, or noncumulative distributionsy

(c)! Having preference over 2ny class cr series of shares

for the payment of distributions of any or all kinds:

(d) Convertible into shares of any other class or any

series of the same or another class; or

{e) Having full, partialy; or no voting rights, except as

psovided in section 15.

— - — — ———

Sec. 56. [3028.403] [SUBSCRIPTIONS FOR SHARES o1

Subdivision 1. [SIGNED wRITING.] A subscription for

shares, whether made before or after the incorporation of a

corporation, ig not enforceable against the subscriber unless it

is in writine and signed by the subscribere.

———— Rt e ——— - > —— —

Subde 2. [IRREVDCABLE PERIDD <} A subscription for shares

cf a corporation to be incorporated is irrevocable for a period

of six months, unless the subscription agreement provides for,

or untess 21l of the subscribers consent to, an earlier

revocation.

Subde 3. [PAYHENT: INSTALLKXERTS.] A subscription for

sharesy whether made before or after the incceporation of a

corporation, shall be paid in futl at the time or times, or in

the installments,y T any. specified in the subscription

agre2ment. In the absence of a provision in the subscription

agreerent specifying the timz at which the subscription is to be

paide the subscription shall be paid at the time or times

determined by the board, but a cailt made by the board for

payment on subscriptions shzll be uniforn for all shares of the

sane class or for alt shares of the same seriese.

- o ——— ———

Subde. 4. [METHCD CF CCLLECTIDON: FCRFEITURE: CANCELLATION

0% SALE FJR ACCOUNT OF SUBSCRIBER.I (a) Unless otherwise
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proviced in the subkscription a2greement, in the event of default

in the payment of an instaflment or call when due, the

ccrporation may proceed to collect the amount due in the same

manner as a debt due the corporation, or the board may declare a

forfeiture of the subscription or cancel it in accordance with

- - - ————

this subdivisiona.

(b) A forfeiture of the subscription shall not be dec lared

against a =subscriber unless the amount due remzains unpaid for a

period of 20 days after wetitten notice of a demand for payment

has been given. Upon forfeiture of the subscriptiony, the shares

subscribed for may be offered for sale by the corporation for a

price in money equalling or exceeding the sum of the futl

balance owed by the del inquent subscriber plus the expenses

inctdental to the sale- The excess of net proceeds realized by

the corporation over the sum of the anount owed by the

delinquent subtscriter plus the expenses incidental to the sale

- — . Y - D . T . A D = A D . W > - - -

shall be paid to the delinouent subscriber or to a legat

representative. The payment shaill not exceed the amount

actually paid by the delinauent subscribere.

tc) 1f, within 20 days after the cosportation offess to sell

——— . . D > e o > A

the shares subscribed for by the delinquent subscriber, no

prospective purchaser offers to purchase the shares for a money

price sufficient to pay the sum of the full balance owed by tne

deftnquent subscriber plus the expenses incidental to the sale,

or if the corporation has refunded to the subscriber or a legal

representative a portion of the subscription price actually paid

that exceeds ten percent of the subscription pricey the

subscription may be cancetled and the shares subscribed for may

be canceited and restored to the status of authorized but

unissued sharese. The portion of the purchase price retained by

the corporation that does not exceed ten percent of the

subscription price is forfeited to the corporationa.

Sec. 57. [302A.405]) [CONSIDERATION FOR SHARES:= VALUE AND
PAYHAENT: LTABILITY.!

Subdivision l« [CONKSIDERATICON; PROCEDURE.]} Subject to any

restrictions tn the articles:

(a) Shares may be issued for any consideration, including,
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without linitation, money or other tangible or intangtble

property received by the corporation or to be seceived by the

corporation under a written agreement, or services rendered to

the corporation cr to be rendered to the costporation under a

written aagreement, as authorized by resolution approved by the

affirmative vote 0of a majority of the directors present, or

approved by the affirmative vote of the holders of a majority of

the voting shares gresent, valuing ail nonmonetary consideratian

and establishing a price in mcney or other consideration, or a

mintmum price, or a generafl formsula or method by which the price

will be determineds and

{b) Upon authogsization by resclution approved by the

affirmative vote of a majority of the directors present or

approved by the affirnmative vote of the holders of a majority of

the voting shares present, the cortporation mayys without

consideration, issue its own shares in exchange for or in

conversian of its outstandina snaress ot issue its own shares

pro rata to its sharehoiders or the shareholders of one or more

classes or series, to effectuate share dividends or splits,

including reverse share splits- MNo shares of a class or sesies

———— —— i — — — ———— —— —— —— — - - - —

shall be issued to the holders of shares ¢{ another class or

series, unless the issuance eithes is expressly provided for in

the articles or is approved at a meetinag by the affirmative vote

cf the holders of a majority of all voting shares of the same

class or series as the shares to pe issuede.

Subde ¢ IVALUE; LIABLILITY.] The determinations of the

-

bocard or the shareholders as to the anount o¢ faic value or the

fairness to the corgcra~ion of the consideration received or to

be received by the corcoration for its shares or the terms of

payment, as well as the aureerent to issue shares for that

- - —— - -

consideration, are presumred tc be rroper if they are made in

i — ——— —— - -

good faith and on the btacsis of acccunting methods, or a fair

valuation or other methed, reascnable in the circumstancese.

Directors or shareholders who are presert and entitled to vote,

and who, intentionally cr without reasonable investigation, fail

to vote against approving an issue of shares for a consideration

that is unfair tc the corgporation,; or overvalue property or

43
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services received or to be seceived by the corpocration as

———— ——————— —— ——— - - ————— ———

consideration for shares issued, arte jointly and severally

litable to the corporation for the henefit of the then

shareholders who did not consent to and are damdged by the

actions to the extent of the damages of those shareholderse. A e

director or shareholder against whom a claim is asserted

pursuant to this subdivision: except in case of knowing

participation in a deliberate fraud, iIs entitled to contribution

on an equitacle basis from other directors or shareholders who

are liable under this sectione

Subd. 3. [PAYMENT§ LIAEJLITY; CONTRIBUTICN: STATUTE OF

LIMITATIONS.]1 (a) A corporztion shall issue only shares that are

nonassessable or that are assessable but are issued with the

unanimous consent of the shareholderse. "Nonassessable* shares

are shares for which the agreed considesation has been futlly

pafd. delivered, or rendered to the corporation. C(onsideration

in the form of a promissory note, a checky or a weitten

agreement toe transfer property os render services to a

-

corporation in the future is fully paid when the note, checky oOF

written agreement ts delivered to the corporation.

{b) 1If shares are itssued in viofation of paraagrapgh (als the

following persons ate jointly and severally liable to the

corporation for the difference between the agreed consideration

for the shares and the ceonstderation actually received by the

corporations

(1) A director or shareholder who was present znd entitied

to vote but who failed to vote against the issuance of the

shares knowing of the vialations;

{2) The person to whom the shares were issued; and

(3) A successor or transferee of the interest in the

corporation of a person described in clause 1) cr (2],

including a purchaser of sharesy a subsequent assigneey

successory or transfereey, 2 pledgeesy 3 hol der of any olher

security interest in the assets of the corporation or shares

aranted by the persocn described in clause t1} or (2), ar a legatl

representative of or for the person or estate of the person,

which successory, transferece, purchaser, assignee, vledgee,

XA
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Hblder. or representative acquised the interest knowing of the

violation.

(c) (1! A pledyee or holder of any other security interest

in all or any shares that have been issued in violation of

paragraph (a) is not liable unders paracraph €b) tf alt those

shares are surrendered to the corporation. The surrender does

not impair any rights of the pledgee or holder of 2ny other

security itnterest against the pledgor or person granting the

security interest.

{2) A pledgeey holder af any other security interest, or

leg2z!l representative is Jiable under paragraph (b} cnIyAin that

capacitys The liability of the person under paragraph (b} is

limited to the assets held in that capacity for the person or

estate of the person descesibed in clause (1) or (2) of paragraph

(b) .

{3) Each person liable under paragraph fb) has a full right

of contribution on anm equitable basis from all other persons

liable under paragraph (b)) for the same transactione.

{4) An action shall! not be maintained acainst a person

under paragraph (b) tniess commenced within two years from the

date on which shares are issued in violation ¢f paradraph (i)a

Sec. 58, [3024.409] [RIGHTS TO PURCHASE.]

Subdivi=sion 1. IDEFINITION.] ="Right to purchase™ means the

right, however desiynated, pursuant to the terms of a security

- ———— - a——

or agreement, entitling a person to sutscribe to, purchase, or

acquicte securities of a corporation, whether by the exchange or

conversion cf other securttiecy or by the exercise of options,

warrants, or other richts, or otherwise, but excluding

preeanptive ritghts.

Subde 2. [TRANSFERAEILITY; SEPARABILITY.I Rights to

purchase may be either trarsferable ot nontransferable and

either sepzrable or inseparable from other securities cf the

corporation, as the boasd may cdetermine under this secticn.

Subd. 3. [ISSUANCE PERMITIED .l A corporation may issue

rights to purchacse tf¢

{a) Shares issuatle upon the exercice of all cutstanding

rights to purchase, including the rights to purchase that are to




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
2
29
30
31
32
33
34
35
36

37

IREVISOR 1 PMM/CS 81-0284

be issued, are authorized under section 7, subdivision 1, and

are unissueds and

—— v —— e =t - ——

tb) The termsy provisicnss and conditions of the rights to

- - -——

purchase to be issued, including the conversion basis or the

price at which securities may be purchased or subscribed fory,

——— T

are fixed by the boards subject to any restrictions in the

articlese.

Subde 4. [TERMS SET FORTH.] The instrument evidencing the

right to purchase or, if no instrument exists, a transaction

statement, shalil set forth in full, summarize, or incorporate by

reference atl the terms, provisions, and conditions applicable

to the right to purchasea.

Sece 59. [302A.413] IPREEMPTIVE RIGHTS.!

Subdivision 1. [PRESUMPTION; MODIFICATION.]! Unless denied

or limited in the articles or by the board pursuant to section

55, subdivision 2, clause (b)), a shareholder of a corpcration

has the psecemptive rights provided in this section.

Subde. 2. IDEFINITION.] A preemptive richt is the right of

a shareholder to acguire a certain fraction of the unissued

securities or rights to purchase securities of a corporation

before the costpcration may offer them to other personsa

Subd. 3. [WHEN RIGHT ACCRUES.} A shareholidesr has a

preemptive richt whenever the corporation ptoposes to issue new

or additional shares or rights to puschase shares of the same

class or series as those held by the sharehclider or new or

addttional securtties other than shares,y or rights ta purchase

securities other than shares, that are exchangeable fory

convertible into, or carry a right to acquire new or additional

shares of the same class or series as those held by the

shareholder.

—— . o — — . ————

Subde. 4. [EXEMPTIONS -] A shareholder does not have a R

preenmptive right to acquire securities or rights to purchase

securities that are=s

{a) Issued for a consiceration other than moneys;

{b) Issued pursuant to a plan of merqger or exchanges;

(c) Issued pursuant to an e2mployee or incenttve benefit

plan approved at a meeting by the affirmative vote of the

- — — T T - - ——— . - -—
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hotders of a majority of all voting shares®

(d) Issued upon exercise of previously issued sights to

- - - - - e —

purchase securities of the corporations:

{e) Issued pursuant to a public offering of the

corporation’s securities or rights to purchase securities. For

purooses of this clause, “public offering*” means an offering of

the corporation®s securities or ritghts to purchase securities to

the general publics or

(f) Issued pursuant to a plan of reorganization approved by

a court of competent jurisdiction pursuant to a statute of this

state or of the United States.

Subd. 5. [FRACTICN TO BE ACQUIRED.] The fraction of the

new issue that each shareholder may acaquire by exercise of a

preemptive right ts the ratio that the number of shares aof that

ciass or series owned by the shareholder before the new issue

beérs to the total number of shares of thét blass or series

issued and outstanding before the new tssue. For purposes of

deternining pursuant to this subdivision the total number of

shares of 2 class or series issued and outstanding at a

particular time, all shares of that class ot series issuable

upon a conversion or exchange or upon the exercise of rights to

purchase are considered issued and ocutstanding at that time.

Subde 6. [WAIVER.] A shareholder may waive 2 preemptive

right in writing. The wativer is binding upon the shareholder

whether or not consideration has been given for the waivere.

tYnless otherwise provided in the waiver, a waiver of preemptive

rights is effective only for the proposed issuance described in

the watver.

Subd. 7. (NOCTICE.] Khen propesing the issuznce of

securities with respect to which shareholdars have preenptive

rignts under this section, the board shall cause notice to ce

civen to each shareholder entitled to preemptive rights. The

notice shall be given at feast ten days btefore the date by which

the shareholder must exercise a preemptive sfight and shall

contain:

{a) The number cor amount cf securities with respect to

which the sharenolder has a2 preemptive right, and the methcd

47
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used to determine that numbex osr amounts;

(b} The price and other terms and condttions upon which the

shareholder may purchase them; and

{c) The time within which and the method by which the

shareholtder must exercise the right.

Subd. b [ISSUANCE TO OTHERS .] Securities that are sudject

to preemptive rights but not zcquired by shareholders in the

exercise of those rights may, for a period not exceeding one

vyear after the dzte fixed by the board for the exercise of those

preemptive rightss be issued to persons the board determines, at

a price not less than, and on terms no more favorable to.the

purchaser than, those offered to the shareholders. Securities

that are not issued during that one yearsr period shally at the

expiration of the period, again become sublect to preemptive

rights of shareholderse.

Sece 60s [302A.4171 [SHARE C[RTIFICAfES; ISSUANCE AND

CONTENTS? UNCERTIFICATED SHARES.!]

Subdivision 1. ICERTIFICATED; UNCERTIFICATED.] The shares

of a corporatton shail be either certificated shares or

uncertificated shates. Each holder of certificated shares issued

in accordance with section 57, subdivision 3, paragraph (a) is

entitied to a certificate of sharese.

Subd. 2. [CERTIFICATES; SIGNATURF REQUIRED.I Certificates

shall be signed by an agent or offifcer authorized in the

articles or byltaws to sign share certificates or, itn the absence

of an authorizationy by an officere.

Subd. 3. [SIGNATURF VALID.] If a person signs or has a

facsimile signature placed upcn a cestificate while an off icery

transfer agenty or registrar of a corporationy the certificate

may be issued by the corporaticn, even if{ the person has ceased

to have that capacity beforse the certificate Is issuedy With the

- - -———— - -

came effect as if the persen had that capacity at the date of

its issuea

Subd. 4. (FORM OF CERTIFICATE.] A certificate representing

shares of a corporation shall contain on its face:

{a)} The name of the corporations

{5) A statement that the cosporation is incorporated under

4a
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the laws of this states

(c}) The name of the person to whom it is issueds; and

- - — - ———— - ——— — - -

{d) The number and class of shares, and the designation of

the seriesy if any,s, that the certificate representse.

Subde 5. [ILIMITATIONS SET FORTH.] A certificate

representing shares issued by a corporation authorized to issue

shares of nore than one class or series shall set forth upon the

face or back of the certificate, or snall state that the

- - -

corporation will furnish to any shareholder upon regquest and

Without charge, a full statement of the designations,

preferences, limitations, and refative rights of the shares of

each class or series authorized to be issued, so far as they

have oeen determined, and the authority of the board to

determine the relative rigchts and preferences of subseguent

classes or seriese.

Subde 6. [PRIMA FACIE EVIDENCE.l A certificate signed as

provided in subdivision 2 is prima facie evidence of the

ownership of the shares referred to in the certificate

- — - — o ——— - - - - - C—— —— — —— — e

Subde 7« [UNCERTIFICAYEL SHARES.! Unless uncertificated

shares are prohibited by the articles or byl awsy a resofution

apprtoved by the affirmative vote of a majority of the directoes

present may psovide that some cr all of any or at! ctasses and

series of its shares will be uncertificated shares< The

resolution coes not apply to shares represented by a certificate

unti! the certificate is surrendered to the corpcrations Wwitthin

a2 reasonable tine after the issuznce or transfer of

- - - - - — —— et

uncertificated shares, the corporation shall send to the new

sharehoider the information required by this section to be

stated on certificates. Except as otherwise expressly provided

by statute, the rights and obligations of the holders of

certificated and uncertificated shares of the same class and

series are identical.

Sec. 61. [302A.41¢1 [LCST SHARE CERTIFICATESS

REPLACEMENT. I

Subdivision 1. [ISSUANCE.] A new share certificate may be

i ssued rursuant to Minnesota Statutesy, Section 335.8B-405% in

—————— . — W —— - — —— ——— —— ———— - ——

ctace of one that is allegqed Tio have been lost, stolens or
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destroyed.

Subd. 2. [NOT DOVERISSUE.I The issuance of a new

certificate under this section does not constitute an over issue

of the shares it represents.

Sec. 62. [302A.423) [FRACTIONAL SHARES.]

Subdivision 1. | ISSUAHCES ALTERNATIVE EXCHARGE.] A

cosrporation may tssue fractions of a share originzliy or upon

transfer. If it does not issue fractions of a share, it shall

in connection with an eriginal tssuance of sharess

(a) Arrange for the disposition of fractional interests by

those entitied to thems

{b) Pay in money the fatr value of fractions of a share as

- - e -
P

of the time when persons entitled to receive the fractions are

determined: or

{(c) lssue scrip or warrants In recistered or bearer form

that entitle the hoider to receive a certificate for a full

share upon the surrender of the scrip or warrants aggregating a

full sharee.

Subde 2. [RESTRICTIONS: RIGHTS.l A corporation shatl not

pay noney for fractional shares if that action would result In

the cancellation of more than 20 percent of the outstanding

shares of a class. A determination by the bocard of the fair

value of fractions of a share is conclusive in the absence of

fraude A certificate or a transaction statement for a

fractional share does, but scrip or warrants do not unless they

provide otherwise, entitie the shareholder to exercise voting

rights or to receive distributions. The boatrd may cause scrip or

warrants to be issuted subject to the cendi tion that they became

void if not exchanged for full shares before a speciflied date,

or that the shares for which sctip or warrants are exchangeab le

may be sofd by the corporation and the pruceeds distributed to

the hotder of the scrip or warrants, or to any other condition

or set of conditions the board may imposee.

Sec. 53. [302A.425] [LIABILITY OF SUBSCRIBERS AND
SHAREHOLDERS WI1TH RESPECT TO SHARES.I

A sucscriber for shares of a shareholder ¢f a corporation

is under nc obligation to the cocrporation or its creditors with
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respect to the shares subscribed for or owned, except to pay to

the corporation the full consideration for which the shares are

issued or to be issued.

Sece 54 [302A.429] [RESTRICTION ON TRANSFER DR
REGISTRATION OF SECURITIES.!

Subdivision 1. [HOW IMPOSED.] A restriction on the

transfer or registration of transfer of securities of a

corporation may be imposed in the articles, in the bytaws, by a

resclution adopted by the shareholidersy or by an agreement amang

or other written action by a number of shareholders or holders

of other securities or among them and the corporation. A

restriction is not binding with respect to securitlies issued

prior to the adoption of the restriction, unless the holders of

those securities are parties to the agreemnent or voted in favor

of the restriction.

Subde 2. IRESTRICTIONS PERMITTED .} A written restriction

on the transfer or registration of transfer of securities of a

corporation that is not manifestiy unreasonable under the

ciccumstances and is noted conspicuously on the face or back of

the certificate or transaction statement may be enforced against

the holder of the restricted securities or a successor or

transferee of the holders inciuding a pledgee or a legat

representative. Unless noted conspicuously on the face or back

of the certificate or transaction statement, a restriction, even

though permitted by this section, is Ineffective against a

person without knowledge of the restrictiona

Sec. 65. [13024.431] [REGULAR MEETINGS OF SHAREHULDERS.]

Subdivision 1. [FREQUENCY.] Regular meetings of

shareholders may be held on an annual or other less frequent

periodic basis, but need not be held unless required by the

articles or bylaws or by subdivision 2«

Subde 2. [DEMAND BY SHAREHOLDER.] If a regular meeting of

-

chareholders has not been held during the immediately preceding

15 months, a shareholder or shareholders holding one percent or

more of all voting shares may demand a regular meeting of

shareholders by written notice of demend given to the chief

exacutive officer os the chief financial officer of the

51
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corporation. Within 30 days after receipt of the demand by one

of those o2fficersy, the board shall cause a regular meeting of

shareholders to be called and held on notice no later than S0

days after receipt of the demands alfl at the expense aof the

corporation. If the board faits to cause a reguiar meeting to

be called and held as required by this subdivision, the

snareholder or shareholders making the demand may call the

neeting by givine notice as recquired by section 674 all at the

-—

expense of the costporatione.

Subd. 3. ITIME; PLACE.! A regular meeting, if any, shall

be held on the day or date and at the time and place fixed by,

or in a manner authorized by, the articles or bylaws, except

tnat a meeting called by or at the demand of a shareholder

pursuant to subdivision 2 shall be held in the county where the

principal executive office of the corporation is located.

Subde 4. [ELECTIONS REQUIRED§F OTHER BUSINESS-I At each

regulacr meeting of shareholders there shall be an elezstion of

qualificd successors for directors who serve for an indefinite

-~ -—

term or whose terms have expired or are due to expire within six

nonths after the date of the meeting. No other particular

—————— — — - - -

business is required to be transacted at a regutar meeting- Any

business appropriate for action by the shareholders may be

transacted at a requiar meetinge.

Sec. 66. [302A.433} ISPECIAL MEETINGS OF SHAREHOLDERS.I]

Subdivision 1. [WHD ¥AY CALL.! Special meetings of the

shareholders may be called for any purpose ar purposes at any

tinesy bys

{a}l The chief executive officers;

(b} The chief financial officer;

fc] Two or more directors;

(d) &2 person authorized in the articles or bylaws to call

spectal meetings; or

{e) A shareholder or shareholders holding ten percent or

nore of the voting shares.

Subd. 2. [(DEMAND BY SHAREHOLDERS.l A shareholder or

shareholders holding ten percent or more of the vot ing snares

may demand a spectal! meeting of sharehcolders by written notice

52
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of demand gciven to the chief executive officer or chief

financial officer of the corporation and containing the purposes

of the meeting. VWithin 30 days after receipt of the demand by

one of those officers, the board shall czuse a special meeting

of shareholders to be calted and'held on notice no later than 90

days after receipt of the demand, all at the expense of the

corporation. If the board fails to cause a spectal meeting to be

called and held as required by this subdivision, the shareholder

or shareholders making the demand may call the meet ing by 9iving

notice as required by section 67y 2all at the expense of the

corporation.

Subd. 3. [TIME; PLACE.] Special meetings shatll be held on

—— e A ——

the date and at the time and ptace fixed by the chief executive

officer, the boardy, or a person authottzed by the asticles or

bylaws to call a meeting, except that a special meeting called

by or at the demand of a shaseholdet or shareholders pursuant to

subdivision 2 shall be held in the county whesre the principal

executive office is located.

Subd. 4. [BUS INESS LIMLITED .l The business transacted at a

special meeting is limited to the purposes stated in the notice

of the meetino. Any buciness transacted at a special meetig

that is not inciuded in those stated purposes is votidabie by or

on behalf of the corporationy unless all of the shareholders

have waived notice of the meeting in accordance with section 67,

subdivision 4.

Sec. 67. [302A2.435! [NOTICE.]

Subdivision 1. [7TDO WHOM GIVEN.] Notice of all meetings of

shareholders shaft be given to every holder of voting shares,

except where the meeting is an adjourned meeting and the date,

time, and place of the meeting were anrounced at the time of

adjournment.

Subde 2. [(KHEN GIVEN.] The notice shall be given at least

ten days before the date of the meeting, or a shorter time

provided in therarticles or bylaws, and not more than 60 days

before the date of the meetinga

Subd. 3. [CONTENTS.] The notice shall contain the date,

——— e e — —

time, and ptace of the meeting, and any other infermation
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required by sections 1 to 125. 1In the case of a spectal

mee ting, the notice shali contain a statement of the purposes of

the meeting. The notice may 21so contain any other informztion

required by the articles of bylaws or deemed necessary or

desirable by the board or by any other person or persaons calling

the meetinga

Subd. 4. [WKAIVER; UBJECTIONS .l A shareholdet may waive

notice of a meeting of sharehofders. A waiver of notice by a

shareholder entitied to notice is effective whether given

before, at, or after the meeting, and whether given in writing,

oratlty, or by attendance. Attendance bty a shareholder at a

meeting is a waiver of notice of that meeting, except where the

shareholder objects at the beginning of the meeting to the

transaction of business because the meeting is not lawfully

called or convenedy orf objects before a vote on an item of

business because the item may not Iawfully'bé considered at that

meeting and does not participate in the consideration of the

item at that meeting.

Sec. 68. [3024.4327] IACT OF THE SHAREHOLDERS.1]

Subdivision 1. [(MAJORITY REQUIREDP.! The sharehoclders shall

take action by the affirnative vote cf the holders of a2 majority

of the voting shares present, except where sections 1 to 125 or

the articles require a laroer proportion or number. If the

-

articles require a larger proportion or number than is required

- - — e . — —

by sections 1 to 125 for a particular action, the articles

control.

Subde. 2. IVOTING BY CLASS.] In any case where a class or

series of shares is entitled by sections 1 to 125, the artic les,

th2 bylaws, or the terms of the shares to vote as a class or

series, the matter being voted upon must also receive the

af firpative vote of the holders of the sane proportion of the

chares of that class or series as is required pursuant to

- -—— - - —— - e

subdivision la

Secs 69« [302A.4411 [ACTION WITHOUT A MEETING.]

_An action required or permitted to be taken a2t a meeting of

the shareholders may be taken without a2 meeting by written

action signed by alt of the shareholders entitled to vote on
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that action. The written action is effective when it has been

signed by all of those shareholders, unless 3 different

effective time is provided in the written actione.

The holders of a majority of the shares entttlied to vote at

a meeting present in person or by proxy at the meeting are a

quorun fer the transaction of business, unlfess a larger or

- -——

smiiler proportion or number ic peovided in the articles or

bylawse If a quorum is present when a duly called or held

meeting is convened, the sharsreholders present may continue to

transact business until adjournmenty, even though the withdrawal

of a number of shareholders originally present lecaves less than

the proporticn or number otherwise required for a quorume.

Sec. 71. [(302A.445] [VOTING RIGHTS.}

Subditvision 1. [DETERMINATION.] The board may fix a date

not more than 50 daysy, or a shorter time period provided in the

articles or bylawsy before the date of a meeting of shareholders

as the date for the determinaticn of the holders of voting

snares entitled to notice of and to vote at the meeting. When a

date is so fixed, only shareholders on that date are entitied to

notice of and permitted to vote at that meeting of shareholders.

Subde 2. [(CERTIFICATION COF BENEFICIAL OWNERL! A resolution

approved by the affirmative vote of a majortty of the directors

present may establish prccedure whereby a shareholder may

certify in writing to the corporation that all or a portion of

the shares registered in the name of the shareholder are held

for the account of one or more benefictal ownerse. Upon receipt

by the corporation of the ériting. the persons specified as

beneficizl owners, rather than the actual shareholder, are

deemad the shareholders for the purposes specified in the
writing.

Subde. 3. [DONE VDTE PER SHARE.] Unless otherwise provided

in the articles or bylaws or in the terms of the shares, a

snareholder has one vote for each share held.

~Subd. 4. INODN-SHAREHCLDERS.] The articles may give or

- > e = ———

prescrite the manner of giving a creditor, sevurity holdets oF

other person a right to vote under this sectione
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Subda 5. [JOINTLY OWNED SHARES.] Shares owned by two or

—— s . ey . g - ———

nore shareholders may be voted by any one of them unktess the

corporation receives written notice from any once of them denying

the authority of that person to vote those sharese.

Subd. 6. [MANNER GF VOTINGS PRESUMPTION.! Except as

provided in subdivision 5, a holder of voting shares mzy vote

any portion of the shares in any way the shareholder chooses. 1f

2 shareholder votes without designating the proport ion or number

of shares voted in a patticulal way, the sharehaolder is deemed

to have voted all ogf the sharses in that waye.

Sec. 72. [1302Ak.447] [NOTING OF SHARES BY ORGANIZATIONS AND

LEGAL REPRESENTATIVES.!

Subdivision 1. |[SHARES HELD BY OTHER CORPORATION.] Shares

of 2 corporation registered in the naae of another dcmestic or

foreign cosrporation may be voted by the chief executive officer

or another lecal representative of that corporation.

Subde 2. [(SHAKES HELD BY SUBSIDIAKY.] Except as provided

in subdivision 3, shares of a corporation registered in the name

of 3 subsidiary are not entitied Lo vote on any matter.

Subde 3. [SHARES CONTROLLED IN FIDUCIARY CAPACITY.] Sharces

of a corporation in the nare of or under the control of the

cofporation of a subsidiary in a fiduciary capacity are not

entitied to vote on any mattety, except to the extent that the

settlor or beneficial owner possesses and exer cises a right to

vote or gives the cotpcrtation binding instructions on how to

vote the sharese.

Subdae 4. [VOTING BY CERTAIN REPRESENTATIVES.] Shares under

the control ot a person in a capacity as a personal

representative, an sdministrator, executory quardian,

conservator, or attorney—in—fact may be voted by the person,

eitner in person or by proxys without recistratton of those

cshares in the name of the rerson. Shares registesed tn the name

of a trustee of a trust or in the name of a custodian may be

voted by the persony either in person or by proxys but a trustee

of a'trust of a custodtan shafl not vote shares held by the

person unliess they are regictered in the name of the person.

— —— —— —— ———— A ————— ———— - — —— ————————

Subde 5« [VOTING BY TPUSTEE IN BAKKRUPTCY DR RECEIVER.!
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Shares registered in the name of a trustee in bankruptey or a

receiver may be voted by the trustee or receiver eithes in

person of by proxyY. Shares under the control of a trustee in

bankruptcy o0¢f a receiver may be voted by the truslee or receiver

without registering the shares in the name of the trustee or

receiver,y if authority to do so is contained in an appropriate

order of the court by which the trustee or receiver was

appointed.

——— . — ————— ———

Subde 6. [SHARES HELD BY OTHER ORGANIZATIONS.} Shares

registered in the name of an organization not described in

subdivisions Y to 5 may be voted either in person or by proxy by

the legal representative of that ortgantzation.

Subde 7. [PLEDGED SHARES.] A shareholder whase shares ace

pledged may vote those shares until the shares are registered in

the name af the pledgee.

Sec. 73. 1302A.449) [PROXIES.I

Subdivision 1. AUTHORIZATIOK.] A shareholder may cast or

—— —— . —— — ——— — = -— - e e

autnorize the casting of a vote by filing a written appointment

af a proxy with an otficer of the corporation at or before the

meeting at which the appointment ts to be effective. An

appointment of a proxy for shares held Jointly by tso or more

shareholders is valid if signed by any cne of them, unless the

corporation receives from any one of those shareholders either

- -— —— —— ——

written notice denying the authority of that person to appoint a

- - - w ———

proxy ot appointing 2 different proxye

Subde 2. [DURATICH.] The appointment of a proxy ts valid

for 11 months, unless a fonger petiod ts expressly provided in

the appointment. Ko zppointment is irrevocable unless the

appointment is coupted with an interest in the shares or in the

corporatione.

Subd. 3. [TERMINATIOM.] An appointment may be ternminated

at will, unless the aprointment is coupled with an interest, in

wnich case it shal!l not be terrinated except in accordance with

the terms of an agreements if any,; between the parties to the

appointment. Termination may be made by fitting written notice

of the ternination of the appointment with an officer of the

corporatiocn, or by ftlting a new written appointment of a proxy
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with an officer of the corporatione Termination in either

manner revokes all prior proxy appointments and is effective

—— - - - = o - - —

when filed with an officer of the corposatione

Subd. 4. [REVOCATION BY DEATH, INCAPACITY.] The death or

incapacity of a person appointing a proxy does not revoke the

- = -

authority of the proxy. unless written notice af the death or

incapacity is received by an officer of the corporation before

the proxy exercises the éuthority under that appointment.

Subd. S [MULTIPLE PROXIES.] Unless the appo intment

specifically provides othesrwisesy if two or more persons are

appointed a< proxies for a3 shareholders

(a) Any cone of them may vote the shares on each ittem of

business In accordance with specific instructions contained in

the appointment; and

(b} 1f no specific instructions are contained in the

appointment with respect to voting the shares on a particular

item of business, the shares shall be voted as a majority of the

croxies determine. 1f the proxies are equally dividedy the

chares shall not be votede

Subd. 6. [VOTE OF PROXY ACCEPTED:? LIABILITY.]l Untess the

-—— - - - ——— - =

appointment of a proxy contains a restriction, limitat iony, or

specific reservation of authority, the corporation may accept a

vote or action taken by 2 person nramed in the appointment. The

vote of 2z proxy is final, binding, and not subject to cha!lenge,

but the proxy is liable to the shareholder o¢ beneficial ownere

for damages resultine from a failure to exescise the proxy or

freos an exercise of the proxy in violation of the authority

aranted in the appointment..

Sec. 74. [3028.453] IVOTING TRUSTS.]

Subdivision 1. [AUTHORIZATION; PERIOD; TERMINATION.]

fhares in a corporation may be transferred tc a trustee pursuant

to written agreement, for the purpose of conferring on the

- -— ——

trustee the rtiaht to vote and otherwise represent the beneficial

owner of those shares for a period not exceeding 15 years,

except that if the aureement is made in connection with an

irdebtedness of the corporation, the voting trust may extend

—— —— . ——— . —— — ——— - -—— ——— —— - e - - = e — ——

until the indebtedness is discharged. Unless otherwise

-— - -——— —— —— ——— —— - b = ot s .
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specified in the agreement, the voting trust may be terminated

3t any tine by the benefictal owners of a majority of the shares

held by the trustee. A copy of the agreement shall be filed

with the corporatione.

Subd. 2. [VOTIKNG BY TRUSTEES .l Unless otherwise provided

in the trust agreement, it there afe two or more trustees, the

mannefr of voting is determined as provided in section 71,

subdivision 5a

Sece 75. [302Ah.455} [SHAREHOLDER VOTING AGREEMENTS .}

A written agreement among any or all sharehoclders, or any

or all subscribers for shares in the event no shares have been

issued, relating to the voting of their shares is valid and

specifically enforceable by and against the parties to the

agreement. The agreement may override the provisions of section

723 regardiny proxies and is not subject to the provisions of

section 74 regarding voting trustse.

Sec. 76« [302A.457) [SHAREHOLDER CUMTROL AGREEMENTS.I]

Subdivision 1. [AUTHORIZED.] The shareholders of a

—— . — ———— ——— — ——

corporation, or the subscribers for its shares in the event no

snares have been issuedy may enter into a written agreement

relating to the control of any phase of the business and affairs

of the corporation, its ltquidation and dissolution, or the

relztions among shareholders of or subscribers to shares of the

corporatione.

Subd. 2. [METHOD CF APPROVALS ENFORCEABILITY; COPIES.} f(a}

A written agreement among persons described in subdivision 1l

that relates to the contsol of the liguidation and dissolution

of the corporationes the relations among them, or any phase of

tne business and affairs of the corporation, including, without

linitation, the management of its business, the declaration and

payment of distributions, the election of directors or officers,

the enploynent of shareholders by the corporation, or the

arbitration of disputesy is valid and specifically enforceable

by and against the parties to it, if the agreement is signed by

alt the shareholders ¢f the corporation, whether or not the

shareholders atl have voting shares, OF by al{ the subscribers

for shares in the event no shares have been issued at the tinme
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the agreenent is signed.

(b) The agreement 1s binding upon and enforceable against

only the parties to the agreement and other persons having

knowledge of the existence of the agreement. A copy of the

aareement shall be filed with the corporation. The existence

and locaticn of a copy of the agreement shall be noted

conspicuously on the face or back of each certificate faor shases

i ssued by the corporation and on each transaction statement.

(c) A shareholder, a2 benefictal owner of shares, or another

person having a security interest in shares has the right upon

written demand to obtain a copy of the agreement from the

corporation at the expense of the corporatione

Subde 3. ILIABILITY.]! The effect of an asgreement

authorized by this secticn is to relieve the bocard and the

director or directors in thetr capacities as directors ofy, and

to impose upon the parties to the agreementy, the liabtlity for

acts or omissions imposed by law upon directors to the extent

that and so iong 2as the discretion or powers of the directors in

the management of the business and affairs of the corperation

are exercised by the shareholders under a provision in the

agreenent. A shareholder is not (iable pursuant to this

subdivision by viertue of a shareholder vote, if the shareholder

had no right to vote on the actione

Subd. 4. [OTHER AGREEMENTS.] This section does not apply

—— e - a—— gy - —-—

.to, timit, or restrict agreements otherwise validy Ror is the

procedure set forth in this section the exclusive method of

agreement among shareholders or between the shateheliders and the

corporation with respect to any of the matters described in this

sectiona.

Sece 77. [302A.461) fBUOKS AND RECORDS: INSPECTION.!

Subdivision 1. [SHARE RFEGISTER; DATES UF ISSUARCE.] (al A

corporation shall keep at its principal executive office, or at

znother place or places within the United States determined by

the board, a share register not more than one year old,

cont;ining the names and addrecsses of the shareholders and the

. S . —— e . G ———— T — . — — — — — - - . . T ———— - -

nunter a2nog classes of shares held by each shareholdera

{b) A corporation shall also keep, 2t its principzl

- - - - D G Y- . T G Gy~ T < ——
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executive office, or at another place or ptaces within the

- —— - — — o ———— -——— -———— e ————

United ftates determined by the boards; a recoed of the dates on

which certificates or transaction statements representing shares

were issuede.

Subde 2. [DTHER DOCUMERTS REQUIRED.! A corporation shall

‘keep at its principal! executive oftfice, or, if its principal

executive office is outside of this state, shalt nmake available

at its registered office witnin ten days after receipt by an

cfficer of the corporation of a written demand for them made by

a person decscribed in subdivision 4, originals or copies of:

{al] Records of all proceedings of shareholders for the last

three yearss

{b) kecords of all proceedings of the board for the last

three yearss;

(c) Its articles and all amendments currently in effects

(d) 1ts bylaws and all amendments currently in effects

(e) Financtal statements required by section 78 and the

financial statement for the most secent interim period prepared

in the course of the operation of the corporation for

distribution to the sharehotlders of to a3 governmental agency as

a natter of public records

{f) Reports made to shareholders generally within the last

three yearss

(g} A statement of the names and usual business addresses

of its directors and principal officers;

(h) voting trust agreements described in section 713 and

{i) Shareholder control agreements described in section 76.

Subd. 3. [FINANCIAL RECOKDS.] A corporztion shall keep

appropriate and complete financial recordse.

Subde %o JRIGHT TO INSPECT.) (a) A shareholder or a hotder

cf a voting trust certificate has an absolute right, upon

written demandy, to examine and copy, in person or by a legal

representative, at any reasonatle time?

(1} The share registers and

(2) &ll documents referred to in subdivision 2.

tb} A shareholder or a holder of a voting trust certificate

has a right, upon written demand, to examine and ccpy, in pefson

- ——— - ——— .- S — — — i W= - - - —— ———
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or by a lecal representative, other corporate records at any

reasonable time only if the shareholder or holder of a voting

- . S v e e - g T - @ ——

trust certificate demonstrates a propér purpose for the

examination. A “proper putpose™ is one feasonably related to the

person’s interest as a shareholder or holder of a voting trust

certificate of the corporation.

Subd. S. [COST BF COPIES.] Copies of all documents

referred to in subdivision 2 shall be furnished at the expense

of the corporatione A corpy of the most recently generated share

register shalil be furnished at the expense of the corporation if

-

the requesting party shows a proper purpose. In all othes

casesy the corporation may charge the requesting party a

reasonable fee to coves the expenses of providing the copye.

Subde 6. [COMPUTERIZED RECORDS.] The records maintained by

—— e —— w— -

a corporation, including its share register, -financial records,

and minute bocks, may utilize any informat ton storage technique,

including, for examplie, punched holes, printed or magnetized

spotsy OF Micro~imagess even though that makes them illegible

visually, if the records can be convertedy; by machine and within

3 reasonable time, into a form that is legiblie visually and

whose contents are assembled by refated subject matter to permit

convenient use by people In the rormal course of business. A

corpocration shall convert any of the records referred to in

subdtvision 4 upon the recuest of a person entitled to inspect

them, and the expense of the conversion shalil be borne by the

person who bears the expense of copying pursuant to subdivisicen

- — - - -

5« A copy of the conversion is admissiole in evidence, and

shall be accepted for atl! other purposes, to the same extent as

the existineg or original records would be tf they were legible

Sece. 78. [302A.463] [FIHANCIAL STATEMENTS.)

L corporetion shatt furnish to its shateholders annual

financial statements, including at least a batance sheet as of

the end of each fiscal vear and a statement of income for the

fisca} veaf, which shall be prepased on the tasis of accounting

methods reasonable 1o the ciscumstances and may be consolidated

statenenls of the corporation and one or moce of iis

6¢
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subsidiaries. The financial statements shall be distsibuted by

- et ooy - - - - ———

the corpcration to each of its shareholders within 120 days

after the close of each fiscal Yeary unless the financial

statements are audited by a public accountant, in which case the

statements shall be distributed 2s soon as the audited financial

statements are available. Each shareholder ar holder of a

voting trust certificate to whom a copy of the most recent

annual financial statements has not previously been distributed

shall be furnished a copy by the corporation upon wre itten

request. In the case of statements audited bty a public

accountant, each copy shall be accompanied by a report setting

forth the ocpinion of the accountant en the statements; in other

cases, each copy shall be accompanied by a statement of the

chief executive officer or other person in charge of the

corroration®s financial records stating the reasonable belief of

the person that the financial statements were prepared in

accordance with accounting methods reasonable in the

circunstances and describing the basis of ptesentat ion and any

respects in which the financtal statenents were not prepared on

a basts consistent with those prepased for the previous yeate.

Sece 79. [302A.467]1 [EQUITABLE REMEDIES.!

1f a corporation or an officer or director of the

corporation violates & provision of sections 1 to 125, a court

in lhis state may grant any equitable relief it deems Jjust and

reasanable in the circumstances and award exgpenses,y including

attorneys® fees and disbursementsy; to a complaining shareholderes

Sece 80. [302A.471] [RIGHTS OF DISSEMTING SHAREHOLDERS &}

Subdivision 1. [ACTIONS CREATING RIGHTS.! A shareholder of

a corporation may dissent from, and obtain payment for the faitr

value of the shareholder's shares in the event of, any of the

following corporate actionss

{a) An amendment of the articies that materially and

adversely affects the righkts or prefesences of the shares of the

dissenting shareholder in that itz

{1) Alters ot 2bolishes a preferential right of the sharessy

{2) Createsy altersy cf 2bolishes a right in respect of the

redenption c¢cf the shares, including a provision respecting a

63
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sinking fund for the redemption or repurchase of the sharesst

(3) Atters or abolishes a preemptive right of the holder of

the snares to acquire shares, securities other than shares, or

rignts to purchase shares or securtties other than shares;

(4) Excludes or limits the right of 2 shareholder to vote

on 2 natter, or to cumulate votes, except as the cight may be

linited by dilution through the tssuance of securities with

sinilar voting rtghts;

{b) A sale, lease, transfers or other disposition of all or

substantially all of the property and assets of the corporation

not made in the usual or regular course of its business, but not

including a disposition in dissolution described in section 102,

subdivision 2, or a disposition pursuant to an ordes of a court,

or a3 disposition for cash on terms requiring that atl or

substantially all of the net proceeds of disposition be

distributed to the shareholders in accordance with their

respective interests within one year after the date of

dispositions

{c}) A plan of merger to which the corporation is a party,

except as provided in subdivision 33

(d} A plzn of exchancge pursuant to which the shares of the

corporation are to be acquireds or

{el Any other corporate action taken purcuant to a

shareholder vote with respect to whicn the articles, the bylaws,

of 2 resolution approved by the board directs that dissenting

shareholders may obtain payment for their <harese.

Subd. 2. [BENEFICIAL OWKKERS.] (a) A shareholder shaill not

assert dissenters® rights as to less than all of the shares

- - - —

registered in the name of the shareholder, unless the

sharehotlder dissents with respect to atl the shares that are

beneficially owned by another person but registered in the name

of the shareholder and discloses the name and address cf each

benafictial owner on mhose behalf the shareholder dissentse In

that event, the rights of the dissenter shali! be determined as

if the shares as to which the shareholder has dissented and the

other shares were registered in the names of gtiferent

- ——— - ——— - —— - ——— v — —— -—— - - - - = -
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(b) A beneticial owner of shares who is not the shareholder

—— . T —— > - ———— - -— -

may assert dissenters! rights with respect to shares held an

behalf of the beneficial ownery, and shall be treated as s

di ssenting shareholder under the terms of this section and

section 81, if the beneficial owner submits to the corporation

at tne time of or before the assestion of the rights a written

consent of the sharecholdera.

Subde. 3. [RIGHTS WOT TO APPLY.] The right to obtain

-—— e — — — ——

payment under this section does not apply to the shareholders of

the surviving corporation in a mesger or of the acquiring

ccrporation in an exchange, if a vote of the shareholders of the

corporation is not necessary to authoeize the merger or exchange.

Subde 4. I[0OTHER RIGHTS.] The shareholders of a corporation

who have a right under this section to obtain payment for their

shares do not have a right at lzw or in equity to have a

corporate a2ction described in subdivision 1 set aside or

rescinded, except when the corporate action ts fraudulent with

regard to the complaining shareholder or the corporaiione.

Sec. 61. [302A.4731 [PROCEDURES FOR ASSERTING DISSENTERS!

RIGHTS .1

Subdivision 1. [DEFINITIONS.! fa) For purposes of this

sectionys the terms defined in this subdivision have tne meanings

given then.

{b) "Corporation® means the issuer of the shares held by a

dissenter pefore the corporate action referred to in section B0,

subdivision 1 or the successor by merger of that issuer.

(c) "Fair value of the shares®™ means the vatue of the

sharfes of a corporation immediately before the effective date of

the corporate action referred tu in secticn €0, subdivision le

{d) *Interest” means interest from the effective date of

the corrorate action referred to tn section 80, subdivision 1

tntil the date of payment, catculated either at the rate

currentliy paid by the corporation on its most recent unsecured

corzercial borrowing, of, if noney, at a rate that is fair and

equitable urnder all the circumstances.

Subd. 2. INOTICE OF ACTIDN.] If a corporation calls a

charsholder meeting at which any action described in section 80,

65
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suddivision 1 is to be voted upon, the notice of the meeting

sha!l inform each sharehkclder of the riaght to dissent and shall

include a copy of section RO and this section and a brief

description of the procedure to be foliowed under these sections.

Subde 3. [NDCTICE OF DISSENT.! If the proposed action must

be approved by the shareholdersy a sharehofder who wishes to

exercise dissenters® rights wust file with the corporation

before the vote on the proposed action a written notice of

intent to demand the fair value of the shares owned by the

shareholder and must not vote the shartes in favor of the

proposed actione.

Subd. 4. [INOTICE OF PROCEDURE; DEPOSIT OF SHARES.! (al

After the proposed action has been approved by the board and, if

necessaryy, the shareholdersy, the corporation shat{ send to all

shacreholders who have complied with subdivision 3 and to all

shareholders entitled to dissent if no shaieho!der vote was

requiredy a notice that contains:

(1) The address to which a demand for payment and

certificates of certificated shares must be sent in order to

ottain payment and the date by which they must be receivedy

{2) 4ny restrictions on transfer of uncesrtificated shares

that will apply after the demand for payment is receiveds;

(3) A form to be used to certify the date on which the

shareholder, or the beneficial owner on whose behalf the

shareholder dissentss acquired the shares or an interest in them

and 1o gemand payment; and

{4} A& copy of section 80 and this section and a brief

description of the procedures to be tfollowed under these

sections.

{b) In ordesr to receive the fair value of the shares, a

——— — e o —— . —————— i - -

dissenting shateholder must demand payment and deposit

certificated shares or comply with any restrictions on transfer

of uncertiticated shares within 30 days after the notice was

given, but the dissenter retains all other rights of a

shareholder until the rroposed action takes ef fecta

———— — ———— — - ———— ——— — -~ ——— - - — ———— e - — ——— —— ——————

Subd. 5. [PAYMENT; RETURN OF SHAKES.) fa} After the

corpgerate action takes effecty or after the corporation receives

- — e - - -— —— -

e
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a valid denand for payment, whichever is later, the corporation

shall remit to each dissenting shareholider who has complied with

subdivisions 3 and 4 the amount the corporation estimates to be

the fair value of the shares, with interesty if any, accompanied

- -——— s —— —— - —

bys

(1) The corporation®s cfosing balance sheet and statement

of income fcr a fiscal year ending not more than 16 honths

before the effective date of the corporate actions together with

the fatest available interim financial statements;

{2) An ecstimate by the corporation of the fair value of the

shares and a brief description of the method used to reach the

— s . - —— -

estimate; and

(3} A copy of section 80 and this section, and a brief

description of the procedure to be followed in demanding

suppltemental payment.

{b) The corporation may withhold the remittance described

irn paragrarn (al from a person who was not a shareholder on the

date the action dissented from was first announced to the public

or vho is dissenting on btehatf of a person who was not a

beneficial cwner on that date. If the dissenter has complied

with subdivisions 3 and 4, the cotporation shaill forward to the

dissenter the materiails described in paragsaph ta}l, a statement

of the reason for withholding the temittance, and an offer to

- - - - - —

pay to the dissenter the amount fisted in the materials if the

dissenter acrees to accept that amount in {full satisfaction. The

dissenter nay decline the offer and demand payment under

subdivision 5. Failure to do so entitles the dissenter only to

the amount offered. 1f the dissenter makes demand, subdivisions

7 and & apply.

- ———— — - - —-—

{c) If ithe corporation fails to remit payment within 60

days of the deposit of certificates or the imposition of

————— . e —— — —— — —

transfer restrictions on uncertificated sharesy it snail retuen

all deposited certificates and cancef{ all transfer

restrictions. Heowever, the corporation may again give notice

under subdivision 4 and reaquite deposit or eestrict transfer at

a later time.

Subde 6. [SUPPLEMENTAL PAYMEKT: DEMAND.] If a dissenter

67



10

11

12
13

14

15
16
17
18

19

24
25

26

IREVISOR 1 PMM/CS 81-0284

believes that the amount rfemitted under subdivision 5 is less

than the fair value of the shasres with itnteresty, if anyy the

o . o e T T D ——— - —— T -

dissenter may give written notice to the cosporation of the

dissentert's own estimate of the fair value of the shares, with

interest, if any, within 30 davs after the cosporation maitls the

renittance under sutdivision S and denand payment of the

difference. Otherwisey a dissenter is entitled onty to the

amount remitted by the corporatione.

Subde 7« [PETITION: DETERMINATION.] 1f the corporation

receives a demand under subdivision 6, it shally within 60 days

after receiving the demandy either pay to the dissenter the

amount demanded o5 agreed to by the dissenter after discussion

witn the corporation or file tn court a petition requesting that

the court detesrmine the fair value of the shares, with interest,

if any. The petition shall be filed in the county in which the

registered office of the corporation is located, except that a

——— — o — — ——— - - - en anem

survivinag foreign corsoration that receives a demand relating to

the shares of a constituent domestic corporation shatl file the

petition in the county in this state in which the last

registered office of the constituent corporation was locatede.

The petition shall name as parties all dissenters who have

denanded payment under subdivision 6 and who have not reached

aoreement with the corporation. The jurisdiction of the court ts

rlenary and exclusive. The court may aproint 2ppraisers, with

powers and authorities the court deems rropery to receive

evidence on and recommend the amount of the fair value of the

shases. The court shall determine the faifs value of the shares,

taking into account any and all factors the court f{inds

televanty computed by any method or combinaticn of methods that

the court, in its discretion, sees fit to use, whether or not

used by the corporation or by a dissenter. The fair value of

the shares as determined by the couct is binding on all

chzreholders, winerever located. A dissenter ts entitlied to

judgnent for the amount by which the fair value of the shares as

deteymined by the court exceeds the anount, if any, remitted

under subdiviston 5.

Sutde be L(COSTS: FEES; EXPEMSES.! (a) The court shall

6&
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deternine the costs and expenses of a proceeding under

subdivision 7, including the reasonable expenses and

conpensation of any appraisers appointed by the court, and shall

assess those costs and expenses against the corporation, except

that the court may assess part or all of those costs and

expenses against a dissenter whose action in demanding paypment

under subtdivision 6 is found to be asbitrarys vexatious os not

in good faitha

(b)) If the coutt finds that the corporation has failed to

conply substantially with this section, the court may assess all

fees and expenses of any excerts or attorneys as the court deems

equitable. These fees and expenses may also be assessed against

a person who has acted arbitrarily, vexatiously, or not in good

faith in bringing the proceeding,y and may be awarded to a party

injured by those actionse

(c) The coust may award, in its discretiony fees and

expenses to an attorney for the dissenters out of the amount

awagded to the dissenters, if anye

LOANS 3 OELIGATIONSE DISTRIBUTIONS

Sec. B2. [302A.501}) (LOANS; GUARANTEES; SURETYSHIP.I

Subdivision 1. [PRERFQUILSITES.] A corporation may lend

roney tos guarantee an obligation af, become a surety for, or

- —

otherwise financially assist a persony, if the transaction, or a

class of transactions to which the transaction beltongs,: is

approved by the affirnative vote of a majority of the directors

present and:

{a) Is in the usua!l and regular course of business of the

corporations;

{b) 1s withy, ¢r for the benefit of, a related corporation,

an organization in which the cosrporation has a financial

intereste an organizztien with which the corporation has a

——— — . = - - - - -——

business relationship, or an organization to which the

corporation has the power to make donationss

e ]

—— ——— ———— T T —— —— — — -

{c) ls with, or for the tenefit of, an officer or other

employee of the corporatior or a subsidtary, including an

officer or employee who is a disector of the corporation or a

subsidiary, and may reasonably be expected, in the judgment of

- - ——— - —n o —
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the boards to benefit the corporation: of

{d}] Has been approved by the affirmative vote of the

-— - — ——

holders of two-thirds of the outstanding shafes.

Subde 2. [ INTEREST; SECURITY.l A loan, guaranty, surety

contract, or othetr financial assistance under subtdivision 1 may o

be with or without interest and may be unsecured or may be

secured in any manner, inctuding, without limitation, a grant of

a security interest in shares of the corporation.

Sece. 63. [3024.505] [ADVANCES.I

A corporation may, without a vote of the directors, advance

money to its directorsy officers, or employees to cover expenses

that can reasonably be anticipated to be incurred by them in the

performance of their duties and fot which they would be entitled

to reimbursement in the absence of an advance.

Sec. B4. [302A.5211 [1KDEMNIFICATICON.!

Subdivision 1. [DEFINITICNS.] (a) For purposes of this

——— —— ———— - > - om——

section, the terms defired in this subdivisicn have the meanings

given them.

{b) "Corporation® includes a domestic or foreign

corporation that was the predecesscr of the corporation referced

to in this section in a merger or other transaction in which the

predecessor’s existence ceased upon consummation of the

transactione.

——— . ——— e — ——

{c) nO0fficial caracity™ means (1} with respect to a

- -—— - ——— - - a—

directors the position of director in a corporations, (2) with

respect to a person other than a director, the elective or

appointive office or position held by 2n officer, member of a

- - ——— —— ——

conmmnittes of tne board, or the employnent oer agency reiationship

undertaken by an employee or acent of the corporation, and ¢3)

- - - ———

witn respect to a director, officer, enployee, or asent or the

corporation who, while a director, officer, employee, or avcent

- ———— . — . — — — —— G —— . —————— . Y — ———

of the corporation, is or was serving at the request of the

corporation cr whose duties in that positien invoive or involved

service 3s ¢ ditector, officery partner, trustees or agent of

another orgznization or empltoyee benefit plan, the position of

that person as & director, officer, partrer, trustee, caployee,

or aaent, ac the case may te, of the other organization or

70
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employee oenefit plan.

—— — — —— ——— . —— — —— ——u v —

civil, crininal, administrative, arbitration, or investigative

proceedinc, Including a preceeding by or in the right aof the

cosporation.

(el "Special legal counsel™ means counsel who has not

represented the corporation or a selated corporation, or a

director, officer, employee, or agent whose indemnification is

in issuee.

Subde. 2. [INDEMNIFICATION MAKRDATORY; STANDARD.I (a)

Subject to the provisions of subdivision &4, a corporation shall

indeanify a person made or threatened to be made a party to a

proceeding by reason of the former or present official capacity

ct the person against jfudgments, penaltiesy fines including,

without limitation, excise tixes assessed against the person

- - e -

with respect to an employee benefit plan, settlements, and

reasonable expenses, including attorneyst® fees and

- - - -—— o -

cdistursements, incurred by the person in connection with the

proceeding, if, wWith respect to the acts or omissions of the

percson complained of in the proceedingy the personsz

(1) Has not been indemnified by another organizat ton or

employee benefit plan for the same expenses with respect to the

cane acts or omissionss

(2) Conducted himself in good faiths

——— . ——— —— . —— - -

{3) Received no imprcper personal benefit and section 45,

if applicable, has been satisfied;s

(4} In the case of a criminal proceedingy had no reasonable

cauce to believe the conduct was uniawful; and

(5) In the case of acts or cmissions occurrineg in the

official capacity described in subdivision 1, paricraph (cl,

clause (1) or (2), reasonably believed that the conduct was in

the best interests of the cocrporation, or in the case of acts or

onissions occurring in the offictal capacity described in

subdivisicn 1, paragraph {c}y clause {3}y reascnably believed

-——— -— - -

that the conduct was not opposed to tne best interests of the

- - —— - - - - - -—— o — - ——

corporation. 1f the person's acts or omissions comgliained of in

the proceeding relate tu conduct as a directory, officer,

-—— e - — e o - - C— - —
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trustee, enployee, or acent of an enployee benefit plan, the

conduct is not considered to be opposed to the best interests of

T T T e S e e e e . S . i S A it i - - g—— -

the corporation if the Pperson reasonably believed that the

conduct was in the best tnterests of the participants or

-—— — - - e - -

beneficiaries of the employee benefit plana

{(b) 1he termination of a proceeding by judgment, order,

settlement, convictione, or upon a plea of nolo contendece ot its

equivalent does not, of it=elf, establish that the person did

not meet the criteria set forth in this subdivisione.

Subd. 3. [ADVANCES.] Subject to the provisions of

subdivision 4, if a person is made or threztened to be made a

party to a proceeding, the person is entitted, upon written

—— —— - - — — — -——

request to the corporation, to payment or reimbursement by the

corporation of reasonable expenses, including attorneys® fees

and disbursements, incurred by the person in advance of the

{fitnal disposition of the proceeding, {a) upon receipt by the

corporation of a written affirmation by the person of a good

faith belief that the criteria for indemnification set forth in

subdivision 2 have been satisfied and a written undertaking by

the person to repay all! amocunts so paid or reimbursed by the

corporation, tf it is ultimately determined that the critertia

for indemnification have not been satisfied; and tb] after 2

determinattcn that the facts then known to those making the

determination would not preclude indennification under this

section. The written undertaking required by clause (a} is zn

unfizmited general obtltigation of the person making it, but need

not Se secured and shall be accepted without reference to

- - — ——— -

financial ability to make the repaymente.

Subd. 4. (PROHIEBITIOK CR LIMIT OH INDEMNIFICATION 0OR

—— —— i w—

ADVENCES.] The articles or bylaws either may prohibit

indeznification or advances of expenses otherwise required by

tnis section or may impose conditions on indemnification or

advances of expenses in addition to the conditions contained in

susdivisions 2 and 3 includine, without limitation, monetary

lintits on indemnification or advances of expenses, if the

——— i ——— - — —— - —— -

concitions apply equaily to all persons or to all persons within

—— - —— — o S G —— — -—— e - e . . S———— ——— —— ——— — A — Y > S

a given classe
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Subd. 5. [KEIMBURSEMEKT TO WITNESSES.) This section does

not reauire, or limit the ability of, a corporation to reimourse

expensesys including attorneys' fees and disbursements, incurred

by a person in connection with an appeacance as a witness in a

proceeding at a time when the person nas not been made or

threatened to be made a party to a proceedinge

Subd. 6. [DETERMINATICON OF ELIGIBILITY.]) AL

determinations whether indemnification of a person is required

— - —

because the criteria set forth in subdivision 2 have been

satisfied and whether a person is entitled to payment or

reimbursement of expences in advance of the final disposition of

a proceeding as provided in subdivision 3 shall be mades

{a) By the board by a majority of a quorume DRisectors who

are at the time parties to the proceeding shall not be counted

for determining either a majority or the presence of a guorum;}

(b) 1]f 2 quorum under ctause (a) cannot be obtained, by a

majority of a committee of the board, consisting solely of two

¢t rore ditectors not at the time parties to the proceeding,

duly desicnated to act in the matter by a majority of the full

board including directors who are parties:

{c) If a determination is not made under clause (a)l or (b},

by special lecal counsely, sefected either by a mujority of the

board or a committee by vote pursuant to clause (a) or (b)) or,

if the requisite quorum of the fult board cannot be obtained and

the committee cannot be establishedy, by a majority of the full

board including directors who are parties;

(d} 1t a determination is not made under clauses (a) to

(c), by the shareholdersy excluding the vofes ot shares held by

parties to the proceeding; or

(e) If z2n adverse deterrination is mzce under clauses fa}

to (d}, or if no determination is made undef clauses ta) to (d)

-—— . — am. ST G G - S T — T W - . - - -

witnin 60 days after the tesmination of a proceeding or after a

recuest for an advance of expenses, as the case may be, by a

court in this statey which may be the same court in which the

proceedinc involving the person®s liability took placey, upon

application of the person and any notice the court requirese.

Subd. 7. [INSURANCE.] A corfporation may purchase and
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maintain insurance on behalf of a person in that person®s

official capacity against any liability asserted against snd

incurred by the person in or arising from that capacity, whether

or not the corporation would have been required to indemnify the

person against the liability under the provisions of this

- ———— — —— ———— — . a—— - ——— - ——

sectione.

Subde. 8. [DISCLOSURE.Y! A cosporation that indeanifies or

advances expenses to a person in accordance with this section in

connection with a proceeding by or on behatltf of the corporation

shall report the amount of the indemnification ar advance and to

whom and on whose behalf it was paid as part of the annual

f{inancial statements furnished to sharehol ders pursuant to

section 7B coverinag the period when the indeanification or

advance was paid or accrued under the accounting met hod of the

corperation reflected in the financial statementsa

Sec. 85. [302A.551] [DISTRIBUTIINS.]

Subdivision 1. [WHEN PERMITTED.] The beoard may_authorize.

and the corporation may makesy a distrsibution only if the

corporation will be able to pay its debts En the ordinary course

cf business after making the distribution. The ritght of the

board to authorize, and the corporation to make, distributions

may be prohibited, limited, ofr restricted by; or the rights and

cricrities of persons to receive distributions may be

estaolicshed by, the articles or bylaws or an aqreemente

Subd. 2. IDETERMINATION PRESUMED PROPERI A determination

ordinary course of tusiness after the distribution is presumed

to te proper if the determination is nade in compliance with the

standarc of cocnduct provided in section 44 on the basis of

—— ——— - - - -

financial information prepared in accordance Wwith zccounting

nme thodsy or 2 fair valuation or other method, reasonable in the

— —— ——— — —— . — i —— — - - = - —— e - — ——

circunstancese.

Subde 3o I[EFFELT MEASUREDS! (a) In the case of a

distribution made by a corposation in connecticn with a

curchase. tedemption, or other acquisition c¢f its shares, the

effect of the distribution stiall be measured as of the date on

- ————— ———— —— ———— ——  — —— — ———— —— —— - -———— — — — ———— ————— ——

which money or other property is transferred, or indebtedness

74




\0

10
11
12

13

14

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

37

{REVISDOR 1 PMM/CS 81-0284

payable in instaliments or octhetwise is incusredy, by the

- — e - — o — - - - ——— -

corporation, or as of the date on which the shareholder ceases

— —— — e —— -—— -

to be a shareholder of the corporation with respect to the

sharesy whichever is the earliest.

{b) The effect of 2any other distribution shall be measured

2s of the date of its authorization if payment occcurs 120 days

or less following the date of authorization, or 2as of the date

of paymnent if payment occurs more than 120 days following the

dzate of authorization.

(c) Indebtedness of a corporation incurred or issued in a

distribution in accordance with this section to a shareholider

who as z result of the transaction is no iocnger a shareholder is

on 2 parity with the indebtedness of the corporation to its

general unsecured creditors, except to the extent subordinated,

agreed tc, or secured by a pledge of any assets of the

corgoration or a related ceorporation, or subject to any other

agreetenrt between the cqtporation and the shateholdera

(d} Sections 5 to 88 supersede all other statutes of this

state with respect to distributionsy and the provisions of

Minnesota Statutes, Sections 513.20 to 512.32 do not apply to

distributions made by a corporation governed by sections 1 to

- aman ———— — -

125.

Subce 4. [RESTRICTIONS.] ta) A distribution may be made to

the holders of a class or series of snares only ifs

- - — — — ——— P

(1) All amounts payable to the holders of shares having a

preference fcr the payment of that kind of distrioution are

patds and

{2) The payment of the distribution doec not reduce the

renaining net assets of the ccrporation below the aggregate

preferential amount payabie in the event of ftquidation to the

holdars of shares having preferential rights, unless the

distribution is made to those shareholders in the order and to

the extent of their respective priorities.

(b) 1f the money or property available for distribution is

- TS R — - — - ——— - S A T MR S . . A < W S D G G e

be made pro rata according to the order of priority of

preferences by classes and by sertes within those classese

———— A ——— - A —— ——— ——— — . T~ T {— . t— - — — —
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Sec. B6. [302A.553]1 [POWER TG ACQUIRE SHARES.I

Subdivision 1. [WHEN PERMITTEDS STATUS OF SHARES.] A

—— - - T = 2= T S S XAXD -

corpaoration may acquire its own charesy subject to sectian 85.

Shares so acquired constitute authorized but unissued shares of

the corporation, unless the arttictes provide that they shall not

be reitssued, in which case the number 0of authorized shares is

reduced by the number 0f shares 3cquirede

Subde ¢. [STATEMERNT OF CANCELLATIONS.I If the number of

T — e ——

authorized shares of a corporation i3 reduced by an acaquisition

of its shares, the corporation shally no later than the time it

makes its next annual report to sharteholders ory if no report is

madey no later than three months after the end of the fiscal

vyear in wnich the acquisition occursy file with the secretary of

state a statement of cancellation showing the reduction in the

autnorized shares. The statement shall contains

{a) The name of the corporations

(b} The number of accouired shares cancelledy, itemized by

classes and seriest and

(c) The aggregate number of authorized shares itemized by

classes and seriesy after giving effect to the cancellation.

Sac. B7. [302A.5571 [TLIASILITY OF SHAREHOLDERS FOR 1LLEGAL
DISTRIBUTIONS . 1

Subdivision 1l. [LIABILITY.]! A shareholder who receives a

disitribution made in violaztion of the provisions of section B5S

is liabie to the corporatione its receiver or octher person

winding up its affairs, or a ditector undes section 88,

subdivision 2, but only to the extent that the disttibution

received by the shareholder exceeded the amount that properly

could have been paid under section 85

Subde. 2. [STATUTE GF LIMITATIONS.] An action shall not be

conmenced under this section more than twe yYears from tne date

——————— ———— ———————— - ————

DISTRIBUTIINS .1

Subdivision 1l. [LTAEILITY.] In addition to any other

liabilitiesy, a director who is precent und votes for or fails to

vote acainsl, or who cecnsents in writing to 3 distribution made
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in violation of section 85 or a restriction contained in the

—— . - - - — g ———— — ———— — -~ - = - -

articles or bylaws or an aoreerent, and who fails to ccmply with

the standard of conduct provided in section 44, is liable to the

corporation jointly and severally with all other directors so

ltable and to other directors under subdivision 3, but only to

the extent that the distribution exceeded the amount that

—— ———— - — o —

properly could have been paid under section 85.

Subde 2. [CONTRIBUTICN FROM SHAREHOLDERS.] & director

.against whom an action is brought under this cection with

respect to a distribution may implead in that action atl

sharehoiders who received the distribution and may compel pro

.rata contributton from them in that action to the extent

provided in section 57, subdivision l.

Subtde 3. [IMPLEADER; CONTRIBUTION FROM DIRECTORS.l A

director against whom an action is brought under this section

with respect to a distribution may implead in that action all

other directors who voted for or consented in writing to the

distribution and may compe! pro rata contribution from them in

that action.

Subd.. 4. [STATUTE OF LIMITATIONS.I An action shall not be

commenced under this secticn more than two years from the date

of the distribution.

MERGER, EXCHANGE, TRANSFER

Sec. 89. [30ZA.6011 [MERGER, EXCHANGE, TRANSFER.I

Subdivision 1. [MERGER.] Apy twdo or more corporations may

merce, resulting irn a singte corporation, with or without a

business purpose, pursuant tc a plan of merger approved in the

manner provided in sections 20 to 96.

Subd. 2. [EXCHANGE.] The shates ot one or more classes or

series of a corporation may be exchanged for shares of the same

or a different class or series of one or more cther corporations

pursuant to a pltan of exchanage approved in the manner provided

-—— - — -—— - on am— - — - -

in csections 20, 91, and 84 to 9¢.

Subd. 3. ITRANSFFER .} & ccrposation may sell,y lease,

transfer, or otherwtse dispose of all or substantially 21! of

its property and assets in the manner ptovided in section 97,

- — - . T W G . S W Sy RS i Y G D S L . T A S W . —— - -— e

Seca G60. [3023.611) [PLAN OF MERGER GR EXCHANGE.!
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Subdivision 1. [COMTENTS OF PLAN.] & plan of merger or

—————— ——— — — —— — ——— - -

exchange shall contains:

(a) The names of the corporations proposing to merge or

participate in an exchanges ands:

(1) In the case of a rercger, the name of the surviving

coreporations

- e —— —

{Z2) In the case of an exchange, the name of the acquiring

corporation;

(b} The terms and conditions of the proposed merger or

exciange;

(c) (1} In the case of a mercer, the manner and basis of

— ———— T —— ——— ——— —— —

converting the shares of the constituent corporations into

securities of the survivinag corpogsation or of any other

corporation, ory in whole or in part, into money or other

prorertys or

(2) In the case of an exchange, the ménher and basis of

exchangino the shares of other constituent corporations for

shares of the acquiring corporations

td] In the case of a merger, a statemcnt of any amendrents

- — - - -

to the articlies of the surviving corporation proposed as part of

the merdger; and

{e) Any other provisions with respect to the proposed

merges or exchance that are deemed necessary or des irable.

Subd. 2. IOTHER AGREEMEKTS.] The procedure authorized by

this section does not limit the power ot a corporation to

acquire for money or property cther than its shares alt or part

—— - -——— -

of the shares of a class or sertes of another corporation by a

negotiated aareement with the shareholders of the cther

corroration.

Sece 21. [302A.6131 [PLAN APPROVALI

Subdivision 1. [(BCAFRD APPROVAL3S NCTICE TO SHAREHOLDERS.] A

rescfution containing the plan of merger or exchance shall oe

approved by the affirmative vote of a majority of the directors

present at a meetina of the board of each constituent

corporation and shall thenr be submifted to the sharehofders of

each constituent corporation at a regular or a special meeting.

aritten notice shall be given to every shareholder, whether or

¢

e e o B o e o s A
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not entitied to vote at the meetine, not tess then 14 days

—-——— - ——— . - —— . — —— v — ——— -———— -

befere the meeting, tn the manner provided in section 67 for

notice of meetings of shareholders. The written notice shaill

state that a purpose of the meeting is to consider the proposed

plan of merger or exchange. A copy or short description of the

—— - -

plan of mercer or exchange shall be included in or enclosed with

the notice.

Subd. 2. [{APPROVAL BY SHAREHOLDERS.] At the meeting a vote

ot the shareholders shall be taken on the proposed plan. The

plan of merger or exchange Is adopted when approved by the

affirmative vote of the holders of a najority of afl vot ing

shares. & class or series of shares of the corporation is

entitied to vote as a class or series if any provision of the

plan woulds if contained in a proposed amendment to the

articlesy entitle the class or series of shases to vote as a

class or series andy in the case of an exchange, if the class or

series is included in the exchange .

Subd. 3. [WHEN APPROVAL BY SHAREHOLDERS NOT REQUIRED.!

Notwithstanding the provisions of subdivisions 1 and 2,

submission of a plan of merger or exchange to a vote at a

- - - - ——

meeting ¢f shareholders of a surviving or acguiring corporation

is not regquired if:

ta) The articles of the corpcration will not be amended in

the transactions

(b} Each holder of shares of the corporation that were

outstanding immediately before the effective date of the

transaction will hold the same number of shares with identical

- — G———— - . - > - —— ——. Y ————

tights immediately thereafters

{c} The number of votina shares cf the corporation

immediately after the merger or exchange, plus the number af

voting shares of the corporation tssuable on conversion or

exchange of securities other than shares or on the exercise of

rights to purchase securities issued by virtue of the terms of

the transaction, will not exceed by more than 20 percent the

nunbefr of voting shares of the corpbration immediately before

— T — D T Y S . G S T G . . S —— . — —— . — . —— - -

the transactions and

{d) The number of participating shartes of the corporation

-4
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immediately after the traunmsaction, pitus the number of

N ———— —— ———— — - ——— ——— — — . . —— . .  ——— -~ - e ——

participating shares c¢cf the corpotrtation issuable on conversion

or exchange of, or on the exercise of rights to purchase,

securities issued in the transaction, will not exceed by more

than 20 percent the numbes of participatinc shares of the

- — -— - - -

corporation immediately befere the transaction. ™Participating

shares™ are outstanding shares of the corporation that entitlie

thetr holders to perticipate without titmitation in distributions

by the corporation.

Sece. 92. [302A.615]1 [ARTICLES OF MERGER; CERTIFICATE.]

Subdivision 1. [CONTENTS GF ARTICLES.] Upon receiying the

approvat required by section 61, articles of merser shail be

- —

prepared that contains

{a) The plan of mergers;

(b} For each corporationy eithers

(1) A statement that the plan has been approved by a vote

of the shareholders pursuant to section 91, subdivision 25 or

- —— - - — - ——

{2) A statement that a votle of the shageholders is not

required by virtue of section 21, subdivision 3.

Subd. 2. [ARTICLES SIGNED, FILED.] The articles of merger

shall be signed on behalf of each constituent corporation and

filed with the secretary of state.

Subde 3. [CERTI!FICATE.] The secretary of state shall issue

a certificate of merger to the surviving corporation or its

leaal representative.

Sec. 93. [302A.621) [MEKGER OF SUBSIDIARY INTJ PARENT.!}

Subdivision 1. [WHEN AUTHORIZED; CCNTENTS OF PLAN.] A

parent ownino at least 90 pescent of the outstanding shares of

each class and series of a subsidiary may merge the subsidiary

into itself without a vote of the sharehol ders of either

corporation. A resolution aprroved by the affirmat ive vote of a

- —— -—— -——

majority of the directors of the parent present shail set forth

a plan of nerger that containes:

(a) The name of the subsidiasty and the name of the parent;

and

(b} The manner and basis of converting the shates of the

subsidiary into securities of the parent or of another

&0
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corporation ory in whole or in part,y into money or other

property.

- e e —— ———

Subd. 2. [NOTICE 7O SHAREHOLDERS.] & copy of the plan of

- e — o —

merger shall be mailed to each sharehoiders other than the

parent, of the subtsidiarye.

Subde 3., [ARTICLES OF MERGERj:; CONTEMNTS OF ARTICLES.!

firticies of merger shall be prepared that contains

{a} The plan of nmergers;

{b)} The number of outstanding shares of each class and

series of the subsidiary and the number of shares of each class

and series owned by the parent; and

(c) The date a copy of the plan of merger was ma2iled to

shateholders, other than the parent, of the subsidiarya

Subde 4. [ARTICLES SIGKED, FILED.] ¥ithin 30 days after a

copy of the plan of mercer is maited to sharehoiders of the

subsidiary, or upon waiver of the mailting by the holders of all

outstanding shatesy the articies of merger shall be signed on

behalf of the parent and filed with the secretary of state.

Subd. 5. [CERT1FICATE.] The secretary of state shall issue

a certificate of merger to the pasent or its |egal

tepresentative.

Sec. %4. I302k.631! [ABANDONMENT.]

Subdivision 1la [BY SHAREHOLDOERS OR PLAN.] After a plan of

merger oF exchange has been approved at a meet ing by the

- - -———— -——

affirmative vote of the holders of a majority of atl voting

shares of each constituent corporation and before the eftective

date of the plan, it may be abandoned:

{a) If the shareholders of ezach of the constituent

corporations have considerec abandoning the plan and the

abandonmnent has been approved at a meetinag by the affirmative

-— - - ——— -

vote of the holders cf a majority of all voting shares of each

constituent corpcrations

{b) 1If the plan itse!f provides for abandonment and all

conditions for abandonment set forth in the plan are met; or

{c) Pursuant to subdivision 2.

Subd. 2. IBY BOARD; ARTICLES OF ABANDONMENT.) If articles

of nmerger have not been filed with the secretary of state and

—— . —— - —— — - ——— —— - - —— -—— - -

g1
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the plan is to be atandoned, or if a plan of exchange is to be

—— —— —— — —— — —— . —— - —— - - - =

abandoned,y a resolution abandcning the plan of mercer or

exchange may be approved by the affirnative vote of a majority

of the cirectors present, subject to the contract rights of any

other person under the pltan. If articles of merger have been

filed with the secretary of state, the board shail file with the

secretary of state articlies of abandonment that contain:

{a) The name of the corporations;

(b} The provision of this section under which the plan is

abandoned; and

(c) The text of the resolution approved by the affirmative

vote of a majority of the directors present abandoning the plana

Sec. 25. [302A.641] [EFFECTIVE DATE CF MERGER OR EXCHANGESF

EFFECT.]

Subdivision 1l. {EFFECTIVE DATE.] A merger is effective

whén the articles of merger are filed with‘fhe secretary of

state or on a later date specified in the atticles of merger. An

excnange is effective on the date specified in the plan of

exchangea

Subde 2. EFFECT ON CORFORATION.] Khen a merger becomes

ta) The constituent corporations become a single

corporation,y, the surviving corrorations

- - - ——— — — —— - T — ———

{b) The separate existence of afll constituent corporations

except the surviving corporation ceasess;

(c) The surviving corporation has ali the tights,

privilacesy immunitiesy and powersy, and is subjeect to atl the

- - et — ey — - — - -

duties and liabilitiesy of a corporation inccrporated under

- —

sections 1 fo 1253

(d) The surviving corporation possesses all the rights,

privileges, immunitiesy and franchisesy of a public as well as

of a private nature, of each of the censtituent corporations.

all property,y real,y, oersonaly and mixed, and all debts due on

any account, including sutscriptions to sharesy and all other

choses in action, and every other interest of or befonsging to or

due to each of the constituent corporations vests in the

surviving corporation withcut any further act or deede

g2
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Confirmatory deeds, assignments, or simitar instruments to

acconplish that vesting pay be signed and delivered at any time

in the name of a constituent corporation by its current officers

ory if the corporation no longer existsy by its last officersa

-
pn o
©

title to any real estate or any interest therein vested in

any of the constituent corporations does not revert nor in any

way become impaired by reason of the aercger;

{e) The surviving corporation is responsiblie and liable for

all the [ifabitities and obligations of each ot the constituent

corporations. A claim of or against or a pending proceeding by

or against a constituent corporaticn nay be prosecuted as it the

merger had not taken placey or the surviving corporation may be

substituted in the plice of the constituent corporation. Neither

the rights of creditors nor any litens upon the property of a

constituent corporation are impaired by the merger; and

(f) The articles of the surviving corporation are deemed to

be amended to the extent that changes in tts articles,y, if any,

are contained in the plan of merger.

Subde 3. [EFFECT ON SHAREHGLDERS.! When a merger or

exchange becomes effective, the shares of the corporat ion or

corporations to be converted or exchanged under the terms of the

plan cease to exist in the case of a merger, or are deemed to be

exchanged in the case of an exchange. The hol ders of thase

shares are entitied only te the securities, moneyy, or other

property into which those shares have been converted or for

which those shares have been exchanged in accordance with the

ptan, subject to any dissenterts rights under section 8C.

Sec. 96. [2022.651] IMEKGER UR EXCHANGE KITH FOREIGN

CORPORATION.]

Subdivision 1« [IWHEN PERNITTIED.] A& domestic corporation

may nerge with or participate in an exchange with a foreign

corporation by following the procedures set forth in this

section, if the merger or exchange is permitted by the laws of

the state under which the foreign corporation is incorporated.

Subde 2. [LAPS APPLICABLE BEFORE TRANSACTION.] Each

donestic corporation shall comply witn the prsovisions aof

<ectiors 6 to 6 with respect to the merger or exchange of

—— o ——-— —-———— B ——

£3
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shares of corporations ano each foreign corfpcration shall comply

————— —— ————— — — ———— -— - ——

witn the applicable provisions of the laws under whitch it was

incorporated or by which it is qoverned.

Subde 3. |DOMESTIC SURVIVING CORPORATION.]! 1If the

surviving corporation tn a merger will be a domestic
corporations it shall comply with all the prcvisions of sections
1 to 125.

Subde 4o [FCREIGN SURVIVING CORPORATION.] If the surviving

corporation in a merger will be a foreign corporation and will

transact business in this state, it shall comply with the

provisions of Minnesota Statutesy Chapter 303 with respect to

foreion corporat ions. 1In every case the surviving corporation

shall file with the secretary of state:l

{a) An 2greement that it may be served with process in this

state in a proceeding for the enforcement of an obligation of a

constituent cerporztion and in a proceeding for the enforcement

of the rights of a dissentinag sharehoider of a constituent

corporation against tne surviving corporations

{bl An irrevocable appointment of the secretary of state as

its agent to accept service of process in any proceeding and an

address to which process may be forwardeds and

{c} An agreement that it will promptly pay to the

dissenting shareholders of each domestic constituent corpotation

tne anount, if any, to which they are entitled under section Bl.

Sece 37. [302A.661) [TRANSFER OF ASSETS; WHEN PERMLITTED.]

Subdivision 1. [SHARFHOLDER APPROVAL: WHEN NOT PEQUIRED.I

A corporation, by afftrmative vete of a majority of the

directors present, may sell, lease, transfet, or otherwise

-dispose of afll or substantialtly all of its property and assets

in ihe usual and recular course of its business and grant a

security interest in atll or substantially ztl of its property

and assets whether or noct in the usual and regular course of iIts

businessy upon those terms and conditions and for those

considerations, which may ke money, securities, or other

irstruments for the payment of money or nther property,s as the

board deems expedient, in which case no shareholder approval is

-—— - - - . —— - — ——

tequired.

——— — ———— ———
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Subde 2. [SHAREHOLDER APPROVAL:> WHEN REQUIRED.I A

corporation, by zffirmztive vote of a2 majority of the directors

-— —

present, may sell, leasey transfery, or otherwise dispose of atl

or substantially all of its property and assets, inciuding its

good willy, not in the usual and regular course of its business,

upon those terms and conditions and for those consideraticons,

which may be money, securities, or othes instruments for the

payment of money or other property, as the board deers

expedient, when approved by the atfirnative vote of the holders

of a majority of all voting shares at a regular or specizcl

meeting of the shareholders. Notice of the meeting shatl be

given to all shareholders whether or not they are entitied to

vote at the meetinge.

Subde 3« [SIGNING OF DOCUMENTS.) Confirmatory deeds,

assignmentsy or stmilar instruments to evidence a saley lease,

- - - ——-

transfers or other disposition may be signed and del ivered at

any time in the name of the transferor by its current officers

ofy if the corpcration no fonget existsy, by its last cflicerse

Subde 4 |TRANSFEREE LIABLIL]ITY.) The transferee is liable

for the debts, obligations, and liabilities of the transferor

only to the extent provided in the contract or agreement between

the transferee and thne transferor or to the extent provided by

sections 1 to 125 or other statutes of this statee.

DISSOLUTIDN

Sec. 33. (302A.7011 [METHODS OF DISSOLUTION.!

A corporation may be dissolved:

ta) &y the incorporators pursuant to section 9925

(b} 8y the shareholders pursuant to sections 100 to 1067 or

(c) By order of a court pursuant to secticns 107 to 115.

Seca 99. [302A.7111 [VOLUNTARY DISSOLUTION BY

INCGRPORATIRS. ]

Subdivision 1l. [VANNER.] A corporation that has not issued

shares may be dissolved by the incorporaters in the manner set

forth in this secticne.

Subde 2. [ARTICLES GF DISSOLUTION.]} ta} A majority of the

incorporators shatl sign articles of aissolution containings

———— - — - - —

{1) The name of the ccrporations

&5
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(2) The date of incorvroration;

(3) A stutement that cshares have not been issued;

—— - - -— e —

{4) AR statement that all consideration received from

- — ) ——— ——— ———— ———— - —

cubscribers for shares to be issued, less expenses incurred in

the organization of the corpotation, has been returned to the

subscribers; and

(5) A statement that no debts remain unpaide

(t) The articles ot dissolution shall be filed with the

secretary of state.

Subd. 3. (EFFECTIVE DATE.I When the articles Gf

dissolution have been filed with the secretary of state; the

corporation is dissolveda

Subde 4« [CERTIFICATE.l The secretary of state shall issue

to the dissolved corporation or its tegal representative a

certificate of dissolution that contains:

{a) The name of the corporations

(b) The date and time the articles of dissolut ion wWere

- —— - - ——

fitited with tihie secretary of state; and

(c) A& statement that the corporation is dissolveda.

Sec. 100. (302A.7211 [VOLUNTARY DISSDQUTIDN BY

SHAAREHOLDERS. ]

Subdivision 1. [MANNER.] A corporation may be dissolved by

the shareholders when authorized in the manner set forth in this

section.

Suode 2« [NDTICES APPROVALG] (la) Written notice shail be

given to each shareho!lder entitled to vote at a meeting of

shareholders within the time and in the manner provided in

section €7 for notice of meetines of sharehoiders andy, whether

the meetinag is a recgular or 2 special meeting, shall state that

& curpocse of the meeting is to consider the advisability of

dit ssolving the corporation.

- . ——— T — A ——— — T — - —— —— ——— =

(b)) The proposed dissotlution <hal! be submitted for

approval a2t a meeting of charehofidersa It the proposed

snall be commenced.

——— -

Sec. 101+ [302A.7231 [FILING NOTICE OF INTENT 70O DISSOLVE;

86
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EFFECT.]

Subdivision 1. [CONTENTS ] 1f dissolution of the

corporation is approved pursuant to section 100, subdivision 2,

the corporation shall file with the secretary of state a notice

of intent to dissolve. The notice shall contains

(al The name of the corporation;

(b) The date and place af the meeting at which the

resolution was approved pursuant to section 100, subdivision 2}

and

{c} A statement that the requisite vote of the sharehotders

was receivedy, oF that atl shareholders signed a written action.

Subd. 2. [RINDING UP.) When the notice of intent to

dissolve has been filed with the secretary of state, and sub ject

to section 105, the cocrporation shall cease to carry on its

businesss except to the extent necessary for the winding up of

the corporation. The shareholders shatl retzain the rtight to

revoke the dissolution proceedings in accordance with section

105 and the right to remove directars or fill! vacancies on the

board. The corpofate existence continues to the extent

necessary toc wind up the affairs of the corporation until the

dissolution proceedinos are revoked or articles of dissolution

are filed with the secretary of state.

Subd. 3. [REMEDIES CONTILUED.) The filing with the

- e ———— -

secretary of state of a notice of .  intent to dissolve does not

affect any remedy in favor of the corporation or any remedy

agatnst it or its directors, officersy or sharehofders tn those

capacitiesy except 2as provided in section 117

Sec. 102. [3C2h.725] [PROCEDURE 1IN DISSCLUTION.]

Subdivision 1. {CCLLECTION? PAYMENT.] ¥hen 3 notice of

intent to dicsolve has been filed with the sectetary of state,

the board, or the officers acting under the direction of the

- - - > = - -

board, shall proceed 2s soon as posstble?

(a) To collect or make provision for the ccllection of altl

debts due or owing to the corposation, including unpaid

subscriptions for shares: and

- ———— A — —— — — -

{b) Jo pay or make prcvision for the payment cf all debts,

obligations, and liasilities of the corporation according to

£7
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thetr priorities.

Subde 2. [TRAKNSFER [OF ASSETS.! Notwithstanding the

- o - - -——

provisions of section 97, when a notice of itntent to disscive

has been filed Wwith the secretary of state, the directors may

cselly leasey transfer, or otherwise dispose of all or

- — - —

substanttally all of the property and assets of a dissolving

corporation without a vote ot the sharehol ders.

Subde 3. [DISTRIBUTIOR TO SHAREAOLCERS.] All tancible or

intangible property, including money, remaining after the

discharge of the debts, cbligationss and | tabilities of the

corporatian shall be disttibuted to the shareholders in

accordance with section 85, subdivision 4.

Sec. 103. 1302&8.7271 INDOTICE 7O CREDITCRS AND CLAIMANTS.I

Subdivision 1. [WHEN PERMITTED; HOW GIVEN.! When a notice

of intent to dissclve has been filed with the secretary of

known creditor of and claimant against the coreporation at the

- - - - - -

last known address c¢f each known present, futures, or contingent

creditor and ctaimant. The cosrporation may give publitshed

notice to known creditors or claimants whose address its unknown

and to unknown present, futures or contingent creditors and

claimanis, by publishing the notice once each week for four

cuccessive weeks in 2 legal newspaper as defined in Minnesota

- - —-— - - - —

Statutesy Section 331.02 in the county or counties where the

registered office and the orinctpal executive office of the

corporation are located.

Subd. 2. ICOMNTENTS.] The notice to creditors and

cfazinaints shall containz:

(a) A statement that the corporation is in the process of

dissglvings

(b) A statement that the corporation has filed with the

secretary of state a3 notice of tntent to dissolve;

({c) The date of filing the rotice of intent to dissolves

{d} The address of the coffice to which writien claims

aszinst the corporaticn must be presented; and

- - —— — - —

(e} The date by which all the c(aimsbmust be received,

—— - - - —— — — — o

wnich shall be the later of 90 deys after the notice of intent

—— —— . —— —  — — —— — —— ——— —— —— —m— — -

L&
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’

to cissolve was filed with the secretary of state er 20 days

after the last date on which notice to creditors and claimants

»1S givene.

Sec. 104. [302A.729] [CLAINMS IN DISSOLUTIONG!

Subdivision 1. [PROCEDURE.] If the corporation gives

proper notice to creditors and claimants pursuant to section 1032

{2} The claim of ¢ creditor or claimant to whom notice is

given who fails to file a claim according to the procedures set

forth by the corporation on or before the date set forth in the

notice is subject to the provisicns of section 117

(b] The corporation has 20 days from the receipt of each

clain to accept or reject the claimg a ciaim not expressiy

rejected is deemed accepted; and

(c) A creditor or claimant to whom notice is given‘and

whose clain is rejected by the cosporation has 60 days from the

date of rejection, or 180 days from the date the cosporation

filed witn the secretary of state the notice of intent to

dissolvey whichever is longer, to pursue any other remedies wtth

respect to the cliaime. If the credttor or claimant does not

initiate legal, administrative, or asbitrattion proceedings with

respect to the ciaim during that periody, the claim is subjezt to

the provistons of section 117.

Subd. 2. ISTATJTE OF LIMITATIONS.I The ctaim of a creditor

or claimant to whom potice is not. given and who does not

initiate tegyal, adninistrative, or arbitration proceedings

concefrning the claim within two years after the date of filino

the notice of intent to dissolve is thereafter subject to the

provisions of 117.

Sece 105. [30cA.731}) [REVOCATION OF DISSOLUTION

PRGCEEDINGS o1

Subdivision 1. [GENERALLY.] Dissolution prcceedings

cormenced pursuant to secticn 1C0 mzy be revoked prior to filtng

of articles of dissoluticna

Supd. 2. {NOTICE YO SHAREHOLDERSF APPROVAL.] Written

notice shall be given to every shareholder entitled to vote at a

- ———— - - - . - — - — -— -— - -——— - ——

shairenolagers?® meeting within the time and in the marmner ptovided

in section 67 for notice of mectings of shareholders and shztl

- —— - -——— . ——————— ——— —— ———— - - - - —

89
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state that @ purpose of the meeting is to consider the

advisability of revoking the dissolution proceedings. The

proposed revocation shall be submitted te the shareholders at

the meeting. If the proposed revocation is apreroved at a

- —— - T € - - - - - e o= - —

meeting by the affirmative votie of the hol ders of a majority of

all voting shares, the dissoiution proceedings are revoked.

Subde 3. [EFFECTIVE DATEs EFFECTI.] Revocation of

dissolution proceedincs is effective when a notice of revocation

is filed with the secretary of state. The corrporation may

thereafter resume business.

Seca 106a [302R.733] [ARTICLES OF DISSOLUTIOMNS CERTIFICATE

OF DISSOLUTION: EFFECT.!
Subdiviston l. [ARTICLES; PHEKR FILED.]l Artictles of

dissolution for a corporation dissolving pursuant to section 100

sha!l be filed with the secretary of state after:

{a) The pazyment of claims of all knouh creditors and

claimants has been made or provided for:

{b) The 180 day period described in section 104,

- - —— ——— - ——— — — — — —— - ——

subdivision 1, clause (c) has expisedy iIf the corporation has

given notice to creditors and cliaimants of the corporation in

the manner described in section 1037%¢ bt' in all other cases,

(c) The two year period descetibed in section 104,

subdivision 2 has exspirece.

Subde 2. LCONTENTS OF ARTICLES.] The articles of

—— o ———— —— - e

dissolution shall statez

(a) khether or not notice has been given to all creditors

and claimants of the corporation in the manner provided in

section 103, and, if notice has been givens the ltast date on

——— . — —— . —— - —~ —— G — — —

which the notice was given and tne date on which the tonger of

the pertods described in section 104, subdivision 1, c¢lause (¢}

expired;

{b) That atl debts, obligationsy and ltabilities of the

ccrporation have been paid and discharaed or that adeguate

prtovisions have been made thereforg

{c) That the remainino property, assets, and ctaims of the

corporaticn hzve been distributed among its shareholders in

accordance with section 25, subdivision 4, or that adegquate

-~
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provision has been made for that distributitons and

(d) That there are no pending legal, admninistrative, or

arpitlraticn proceedings by or against the corporation, or that

adequate provision has been made for the satisfaction of any

Judgnent, order, or decree that may be entered against it in a

pendinc proceeding, and that alt otheer claims are barred unders

section 117.

Subd. 3. [EFFECTIVE DATE.l Khen the articles of

dissolulion have been filec with the secretary of state, the

corporation is dissolved.

Subd. 4. [CERTIFICATE.] The secretary of state shall issue

to the dissolved corporation or its legal representative a

certificate of dissolution that contatns:

{a) The name of the corporations

(b)) The date and time the articles of dissolution were

filed with the secretary of states; and

{c) A statement that the corporation is dissolved.

Sece 107 [302&.741) | SUPERVISED VOLUNTARY DISSOLUTION.]

LAfter tre notice of intent to dissolve has been filed with

the secretary of state and before a certificate of dissolution

has been issued, the corporation, or for good cause shown, 2

shareholder or creditor may apply to a court within the county

in which the registered office of the corporation is situated to

have the dissolution conducted or.continued under the

supervision of the court as provided in sections 108 to 117.

- - ———— - - ——

Sec. 108« [302A.751] [INYOLUKRTARY DISSOLUTION.]

Supdivision 1. [WHEN PER®MITTED.] A court may grant any

equitable relief it deems just and reasonable in the

circunstances or may dissolve a corposation and liquidate its

- -

acsets and businesss

{a) In a supervised voluntary dissolution pursuant to

section 107;

(b) In an action by a shareholider when it ts establicshed

thatz

(1) The directors or the persons having the authority

otnerwise vested in the board are deadlocked in the managenment

of t1ne corporate affairts and the shareholders are unabte to

21
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breax the deadlocks

{(2) The directors or those in control of the corporation

—— ——— —— O e T —— — ——— . e -— = e oawa o e

have acted fraudulently, illecally, or in a manner persistently

unfair toward one or more minority shareholder st

(3) The sharenolders of the corporation are soc divided in

voting power that, for a period that includes the time when two

consecutive regular meetinos were heldy they have failed to

elect successors to directces whose terms have expired or would

have expired upon the etection and qualification of their .

SUCCESSOFS}?

(4) The corporate assets are being misapplied or wasteds or

{5) The period of duration as provided in the articles has

expired and has not been extended as provided in section 1203

{c) In an 2ction by a crediter whens

{I) The ctaim of the creditor has been reduced to judgment

and an execution thereon has been returned unsatisfieds or

(2) The corporation has admittted in writing that the ctaim

of the creditor is due and owing and it is establiched that the

corporation is unable to pay its debts in the oetdinary course of

business: or

{d) In an action by the attorney general to dissoive the

corpcration in accordance with section 111 when it is

established that a decree of dissolution is appropriate.

Subd. 2. [CONDITIGM OF CDRPORATIDN.! In determining

whe ther to crder dissolution, the court shall takhe inta

consideration the financial condition of the corporation but

shail not refuse to order dissolution solely on the ground that

the corporatton has accumulated or current operatirg profitsea

Subde 3« [EXPENSES.] If the court finds that a pzrty to a

proceeding brought under this section has acted arbitrarily,

vexatiousty, or otherwise not in good faith, tt may in its

-—— . ——— e —— — - — -~ - > - - - -

dicscretion zward rezsonable expenses, including attorneys®* fees

and disbursements, toc any of the other parties.

Subde %o IVENJEF PARTIES.] Proceedines under this section

shall be brought in a ccurt within the county in which the

registered office ¢t the corporation is locatede Jt is nct

necessary to make shareholders parties to the action or

2 -
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precceeding uniess relief is sought against them personatly.

Sece 10%. [302A.7532] (PROCEDURE IN INVCLUNTARY 0OR

SUPERVISED VGLUNTARY DISSGLUTION.]

Subdtvision 1. [ACTION BEFORE HEARING.]) In dissoliution

proceedines the court may issue injunctions, appoint receivers

with all cowers and duties the court directs, take other actions

required to prcserve the corporate assets wherever situated, and

carry on the business of the corporation untif a full hearing

tan be held.

Subde. 2. [ACTION AFTER HEARING.! After a full hearing has

been held, upon whatever notice the court directs to be given to

ail parties to the proceedings and to any other parties in

interest designated by the court, the court may zppoint a

receiver to collect the corporate assets, including all amounts

owing to the corporation Ly subscribers on account of any unpaid

portion of the consideration for the issuance of sharese A

recetver has authoritys subject to the ordesr of the court, to

continue the business of the corporation and to sell, lease,

transfery, or otherwise dispose of alf o5 any of the property and

assets of the corporation either at public or private salea

Subd. 3. [DISCHARGE OF GRLIGATIONS.] The assets of the

corporation or the proceeds resulting from a sale, leasey

transfer, or other dispcsition shaltl be applied in the following

order of priority to the payment and discharge or=

(a) The costs and expenses of the proceedings, including

2ttotneys® fees and disbursements;

{b) Deots, taxes and assessments due the linited States, the

state of Minnesota and their subdivisions,'and other states and

thetir subdivisionsy in that orders

{c) Claims duly proved and al lowed to employees under the

provicions of the workers' compensation acty provided, that

claiins under this clause shall not be alfowed it the corpcration

carried wotkers!' compensation insurance, as provided by lawy at

the time the injury wags sustained;

{d) Claims,s inciuding the value of all compensation paitd in

any nediunm other than moneys duly proved and allowed to

enployees for services perforued within three nonths preceding
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the appointment of the receiver, if any; and

{el Others cliaims duly proved and alloweda

Subde 4. IREMAINDER TO SHAREHOLDERS.] After payment of the

expenses of receivership and claims of creditors duly proved,

the remaining assets, if anyy, shall be distributed to the

shareholders tn accordance with section 85, subdivision 4.

Sec. 110. [302A.7551 [QUALIFICATIONS OF RECEIVERS;
POWERS .1

Subdivision 1. |[QUALIFICATIONS.] A receiver shatl be a

natural person or a domestic corporation or a foreian

corporation authorized to transact business in this state. &

receiver shall give bond as directed by the court witn the

sureties requited by the courte.

Subd. 2. [POWERS.] A receiver may sue and defend in alt

courts as receiver of the corporation. The court appointing the

receiver has exclusive jusisdiction c¢f the corporation and its

propertye.

Sec. 111. [302A.757]) [ACTLICN BY ATTORNEY GENERAL !

Subdivision 1. [WHEN PERMITTED.] A cocporation may be

dissolved involuntarily by a decree of a court in this state in

an action filed by the attorney generat when it is estabtished

thats

{a) The articles and certificate ot incorporation were

procured through frauds

(b)) The corporat ion was incocrtporated for a purpocse not

permitted by section 53

{c) The corporation failed to comply with the requirements

of sections 2 to 20 essential to incorporation under or election

to become governed by sections 1 to 1253

(d) The corporation has flagrantiy violated 2 provision of

sections 1 to 125, of has violated 2 provision of sections 1 to

125 nore than oncey or has violated more than one provision of

sections 1 to 125¢% or

{e) The corporation has acted, or failed to act, in a

mannetr that cpnstitutes surrender or abandonment of the

corporate franchise, privilecesy ofr enterprise.

- . a—— - ——— - —— ——— ey —— —————

Subde 2. [NOTICE VO CORPCRATION; CORRECTIONG] An action

G4
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shall not be commenced under this secticn until 30 days‘after

notice to the corporation by the attorney general of the reason

for the filing of the action. If the reason for filing the

action is an act that the corporation has done, or omitted to

doy and the act or omission may be cosrected by an amendment of

the articles or bylaws or by performance of cr abstention from

the act, the attorney general shall give the corporation 30

additionzl days in which to effect the correction before filing

the action.

Sec. 112. [302A.759] IFILING CLAIMS IN PROCEEDINGS TO
DISSOLVE.]

Subdivicsion 1. In proceedings refesred to in section 108

to dissolve a corporation, the court nay require alil creditors

and claimants of the corpocration to file their claims under oath

with the clerk of court or with the receiver in a form

- —— - - - — —— ———————

prescribed by the court.

. ———— ——— ————— . ——— ———— - ——

Subde 2. If the couet recuices the filing of claims, it

chai] fix a date, which shatl be not less than 120 days from the

date of the order, as the last day for the filing of claims, and

chall prescribe the notice of the fixed date that shall be given

tc creditors and claimants. Eefore the fixed date, the court

may extend the time for filing claimse C(reditors and clairants

faiting Lo fite claims on or btefore the fixed date may be

barred, by order of courty trom claiming an tnterest tn ar

receiving payment out of the property or assets of the

corporatione.

Sece 113+ [302A.7621 [IDISCONTINUANCE OF DISSCLUTION
PRGCEEDINGS . ]

The involuntary oc supervised voluntury dissotution of a

corporation shall be dicscontinued at any time during the

dissclution proceedings when it is established that cause for

discolution no longer exists. When thnits is estiabtished, the

court shall dismiss the procecedings and direct the receiver, if

any, to redeliver to the cosporztion all its remaining propertiy

and assetse.

Sec. 114« [3024.763]1 [DECREE OF DISSOLUTION.]

Subdivision le [KRHEN ENTERED ) In an tnvoluntasy or
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supervised voluntary dissclution afler the costs and expenszs of

the proceedings and all debts, oblitcations, and liabilities of

————— L - — . ——r A W T S ——— T T T T T T T A e -

the corporation have bheen paid or discharged and atl of its

renaining property and assets have been distributed to tts

shareholders ory if its property and acsets are not sufficient

to satisfy and discharge the costs, expenses, debts,

obligations, and liabilities, when all the property and assets

—— —— - ———

have been applied so far as they will go to thetr payment

according to the priorities set forth in section 102, the court

shall enter a decree dissolving the corporatione.

Subde 2. [EFFECTIVE DATF.l When the decree dissolving the

corporation has been entered, the corporation is dissolved.

Sec. 115. [3024.7€5] [FILING DE;REE 1

After the court enters a deccee dissolving a corporation,

the clerk of court shall cause a certified copyY of the decree to

- - - - - . -

be ftled with the secretary of state. The secretary of state

s12il not charge a fee tor filing the decreec.

Sece 116. [302A.7711] (DEPUSIT KITH STATE TREASURER GF

AMOUNT DUE CERTAIN SHAREHOULDERS.!

Upon dissolution of a cosporation, the portion of the

assets distributable to a shareholder who is unknown or cannot

be'found, or who is under disability, if there is no person

[egally conpetent to receive the distributive portion, shall be

reduced to money and depocited with the state treasures. The

anount deposited is appropriated to the state treasursr and

chall be paid over to the shareholder or & legal 1epresentativey

veon proof satisfactory to the state treasurer of a right to

caynent.

Sec. 117. [302A.761] [CLAIMS BARRED; EXCEPTICNS.]

Subdivision 1. [CLAL¥S EAKRED.] A creditor or ctzimant who

coes not file a claim or pursue a remedy in a legal,

- —— —— - - —— ——— -

acdrninistrativey, or arbitration proceeding under scecttons 104,

107, 10E4 or 112, or in some other legal, administrative, ot

- - - - - —— —— e — — —— - —

ard>itration proceeding rending on the date of dissciution, and

- . — — . — . —— ——— - - — —— - —— > ———— ——— - -—

all these claimlng throush or under the creditor or claimant,

-—— - — - - - - — ——— —— —— — — S — —— ———— -~ — ——

are furevet barreoc from suinoe on that claim or otherwise

- — - —— . > G > " T T G W T Gy, T S P e . —— A A ——— . - W W G - ———— e - —— — ——

realtizing upen or enfortcing it, except as provided in this
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shall not be commenced under this secticn until 30 days after

notice to the corporation by the attorney general of the reason

for the filing of the action. If the reason for filing the

——— . —— — ————— - - -

action is an act that the corpecration has done, or omitted to

doy and the act or omission may be cosrected by an amendment of

the articles or bylaws or by pecrformance of ocr abstention from

the acty the attorney general shall give the corporation 30

additionzal days in which to effect the correction before filing

the actione.

Sece 112. [302A.759] (FILING CLAIMS IN PROCEEDINGS TO
DISSOLVE.]

Subdivicsion 1. In proceedings refesred to in section 108

toc dissolve a corporation, the court nay require all creditors

and claimants of the corporation to file their claims under oath

-——— - —— - . S

with the clerk of court or with the receiver in a form

prescribed by the court.

Subde 2o If the couct recuices the filing of claims, it

chail fix a date, which shall be not less than 120 days from the

date of the ordery, as the last day for the filing of claims, and

«hall prescribe the notice of the fixed date that shail be agiven

tc creditors and claimants. Eefore the fixed date, the court

may extend the time for filing claimse Creditors and clairants

failing to fite claims on or btefore the fixed date may be

barred, by order of court, from claiming an interest &n cor

receiving payment out of the property or assets of the

corporatione.

Sec. 113. [302A.76X]1 IDISCONTINUANCE OF DISSCLUTION

PRCGCEEDINGS . ]

The involuntary ot supervised voluntury dissolfution of 2a

—— - -t ety wmp wpe —— ———

corporation shall be discontinued at any time during the

dissolution proceedings when it ts established that cause for

discolution no longer exists. When tnis is established, the

court shall dismiss the proceedings and direct the receiver, if

any, to redeliver 1o the corsporzation all its remaining property

and ascsets.

Sec. 114. [3024L.763] I[DECREE OF DISSOLUTIONGI

Subdivision 1l. (KHEN ENTERED .} In an tnvoluntary or

—— ———— — —————— - ——— -
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supervised voluntary dissclution afler the costs and expenszs of

the proceedings and all debtsy oblications, and liabilities of

—— - - i G S - —— . - - -— -

the corporation have been paid or discharged and all of its

renaining property and assets have been distributed to tts

shareholders ory if its property and acsets are not sufficient

. ——— —— ———— ————— — - —— - - —

to satisfy and discharge the costs, expenses, debts,

obligations, and liabilitiess, when all the property and assets

- —— -———

have been applied so far as they will go to their payment

according to the priorittes set forth in section 103, the court

shall enter a decree dissolving the corporation.

Subde 2. [EFFECTIVE DATF.]l] When the deciece dissolving the

corporation has been entected, the corporation is dissolvede

Sec. 115, [302A.7¢5] [FILING DECREF.!]

After the court enters a decree dissolving a corporation,

the clerk of court shall cause a certified copyY of the decree to

be filed with the secretary of state. The secretary of state

sh2il not charge a8 fee for filing the decree.

Sece 116. [302A.771) (DEPOSIT KITH STATE TREASURER OF

AMOUNT DUE CERTAIN SHAREHULDERS.!

Upon dissolution of a corporation, the portion of the

assets distributable to a2 shareholder who is unknown or cannot

be foundy of who is under Jdisability, if there is no person

legatly conpetent to receive the distributive porticny shall be

reduced te money and deposited with the state treasurer. The

anount deposited is appropriated to the state treasursr and

chall be paid over to the shareholder or a legal representative,

upon proof satisfactory to the state treasurer of a right to

raymnent.

Sec. 117. [302A.761] [CLAIMS BARRED; EXCEPTICNS.!

Subdivision 1o [(CLALIYS EAKRED.] A credttor or clzimant who

coes not file a claim or pursue a remedy in a legafl,

ad¢ninistrativey, or arbitration proceeding undefs sections 104,

107, 108,y Or 112, or in some other legaly administrative, ot

ard>itration proceeding pending on the date of dissciution, and

all those cla?ming throuch or under the creditor or claimant,

are furever barreo from suino on that clatm or otherwise

- - ——— - — — o= - - - —— - - - - -—

reatizing upcn or enforcing it, except as provided in this

96
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sectione.

Subds ¢« ICLAIMS REOPENEDSI At any time within one vezrs

after articles of dissoluticn have been filted with the secretary

of statey or a decree of dissolution has been entered, a

creditor or claimant who shows good cause for not having

previously filed the claim may apply to a court in this state to

allow 2 ctaims

{a) Against the corporation to the extent of undistributed

assetss or

{b} If the undistributed assets are not sufficient to

satisfy the claim, against a shareholder, whose liabil ity shalll

be limited to a portion of the claim that is equal to the

portion of the distributions to shareholders in liquidation or

dissolution received by the shareholdere.

Subde 3. (CLAIMS PERMITTED.} All debts, obligations, and

liabilities incurred during dissolution prbcéedings shall be

-——

paid by the corporation before the distribution of assets to a

sharcshoider-. A person to whom this kind of dett, obligation, or

liability is oawed but not paid may pursue any remedy aogainst the

officers, directorsy, and sharcholders of the corporation before

the expiration of the applicable statute of timitat ionse This

subdivision does not apply to dissolutton under the supervision

or crder of a courta.

Sed. 118. [(3024.783]1 [RIGHT. TO SUE QOR DEFEND AFTER

DISSOLUTION.]

After a corporation has been dissolvedy, any of its former

¢fficerc, directors, or shareholders aay assert or defend, in

the name of the corporation, any clain by or acainst the

corporatione.

S=2c. 11%. [302A.791] [OMITTED ASSETS.I

Titte to assets remainine after payment cf alf debtis,

oblicaticns, or liabilities and after distributions to

shareholders may be transferred by a cnust in thisg state.

EXTENSION
Sec. 120. [302A.501]1 [EXTENSION AFTER DURATIDN EXPIRED.!

Subdivision 1. [EXTENSION BY AMENDKENT.] A corporation

whose period of duration as provided in the articles hus expired

37
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and which has continued to do business despite that expiration

may reinstate its articles and extend the period of corporate

duration, including making the duration perpetval, at any tire

after the date of expiration by filing an amendment to the

articles as set forth in this sectiona

Subde 2« [CONTENTS UF AMENDMENT.] An amendment to the

articles shal! be approved by the affirmative vote of a majority

of the direclicrs present and shall include®

{a} The date the period of duration expired under the

articless

{b) A statement that the period of duration will be

perpetual or, if some shorter period ts to be provided, the date

to which the period of durztion is extended; and

{c) A statement that the corporaticn has been in continuous

operation since tefore the date of expiration of its original

pertod of duration.

Subde 3. [AFPROVAL EY SHAREHOLDERS.] The amendment to the

articles shall be presentedy, after notice, to a meeting of the

shareholderse The amendment is adopted when approved by the

shareholders pursuant to section lé4.

Subd. 4. {FILING.] Articles of znendgment conforming teo

section 16 shall be filed with the secretary of state.

Sec. 121. [302A.805] [EFFECT OF EXTENSION.]

Filing with the secretary of state ¢f articles of amendment

extending the period of duration of & corporation:

(a) Relates back tc the date of expiration of the oricinal

period of duration of the corgoration as provided in the

articlesy

-——— —— ———— ——

{(b) valicates contracts or other acts within the authority

cf tne articltesy, 2nd the ceorporation i< liable for those

contrzcts or acts; and ‘ —

{c) Restores to the corporation all the assetc and rights

of the corporation tc the extent they were held by the

corporation tefore expiration of its oringinal pericd of

duration, except those sold cr otherwise distribtuted after that

—— . ——— ——— — —— —— — —— o — —— —— -—— —

ARRUAL REPORT
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Sec. 122. [302A.821] [ANNUAL REPORT.!

Subdivision l. [FORM.l By January 15 each yeary the

secretary of state sha!l mail to every corporation at its

registered office an annuz!l teport form. By July 1 of the sane

years the officers of each corproration shall cause the fora to

be conpleted and filed with the secretary of state. The report

shall caontaine

A S — - —— —— ——

{a) The name of the corporation;

(b)) The address of its registered office; and

{c) The name of its registered agent, if anye.

Subd. 2. IFILINC; RETURK FOR CORRECTION.] If the annual

report conforms to the requirements of subdivision 1, the

secretary of state shall file ity in alt other cases. the

secretary of state shall return the report to the corporationa

If the report Is made to confore to the reguirements of

subdivision 1 and is filed with the secsetaty of state within 30

days from the return of the repctt toc the corporation, the

provisions of subdivisions 3 and 4 do not zapplye

Subd. 3. [LOSS OF COOD STANDING.! A corpotation that ftails

to ftle an annual report conforming to the tequirements of

subdivision 1 locses its good standing tn this states The

corporation may regain its good standira in this state by filing

the annual reporte.

Subd. 4. INOTICE OF REPEATED VIOLATION; PENALTY.] If a

—— - —

corporatien fails for two successive years to file an annuat

report conforming to the requirements of subdivision 1y the

secrtetary of state shall give notice by registered mail to the

corpuracion at tts registered office that it has violated this

segction. If the corporation does not return an annual report

conforming te the requirements of subdivisior 1 within 30 days

after the nailing of the notice, the corporation shall forfeit

to the state $25.

ACTIONS AGALINST CORPORATIONS

Sec. 123. [302A.901] [SERVICE OF PROCESS ON CORPORATIOR.]

Subdivision 1. INHD MAY BE SERVED.] B process, notice, or

denand reguired cf permitted by law to be served upon a

————— . A e . - T —— - - - —— - — e — - —

corporation may be served either urcn ithe registered agenty if

oS
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anys, 0f the corporation nagad in the articles, or upon an

——— - — - —————— ———— —— . ——

provided in this section.

Subde 2. [SERVICE ON SECRETARY OF STATE: WHEN PEKMITTED.]

1t a2 corporation has appointed and maintained a registered aoent

in this state but neither its registered acent nor an officer of

the corporatior can be found at the registered office, or it a

corporation fzils to appoint cr maintain a regitstered agent in

this state and an officer of the corporation cannot be found at

the registered officey ther the sectetary of state is the agent

of the corporation upon whom the processy notice, or demand may

be served. The return of the sheriff that no registered agent

or officer can be found at the registered effice in a county is

conclusive evidence that the corporation has no registered agent

or officer at its registered office. Service on the secretary

of =state of any processy noticey or demand is deemed personal

service upon the corporation and shall be made by filing with

the secretary of state cuplicate copies of the processy noticey

- - - - - anam

or demand. The secretary of state shall immediately torwards by

registered mail, addressed to the corporation at its registered

cffice, a copy of the processy notice, or demznde. Service on

the secretary of state is returnable in not tess than 30 days

notwithstandino a shorter period sprecified itn the process,

noticey, or demand.

-—— —— —— —— —————— ——————

Subde 3. [IRECORD UF SERVICES]! There shall be maintained in

the office of the secrtetary of state a record of atl processes,

notices, and cemands served upon the secretary of state under

this sectiony including the date and time of service and the

action taken with reference to ite

fubd. 4. [OTHER METHODS OF SERVICE.] Ncthing in this

— ——— — —————
)

secticn Jlinits the riocht of a person to serve any processS,

—— —— — — ———— —— — —— ——— S ———— o —_— - - —

notices or demand requirec or permitted by law to be served upon

a corooration in any cther mannes now ot hereafter pestmitted by

lawe.

Sece le4e [302A.2171 LSTATE INTERESTEDF PROCEEDINGS.!

I{f it appears at ary stage of a proceedine in & court in

-—— o —————— -—— [U— -~

this state thet the state is, oF i< likely to be, interested

Y = = — ——— —— — —— A —_————— — A G WD W - ——— - ——
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therein, or that it is a matter of general public interest, the

 —————— ———— - ———— ———— - — —

court shall order that a copy of the compl aint or petition be

——— ————— - ———  —— — — - — -

setved upon the attorney geneta! in the =ame manner prescrioed

fort servinog a2 summons in a civil action. 7The attorney general

shall intervene in a proceeding when the attorney oceneral

determines that the public interest requires ity whether or not

the attorney ceneral has been served.

Sece 125. [3028.001] [CITATIGN.]

Sections 1 to 125 may be cited as the "Minnescta Eusiness

Corporation Act.”™

Sec. 126. Minnesota Statutes 1%80, Section 53.01, is
amended to read:

$3.01I IORGANIZATION.!

It Is tawful feor three or more persons, who desire to form
a corporation for the purpose of carrying on primarily the
business of loaning money in small amounts to persons within the
conditions set forth in this chapter, to organize, under this
chaoter, an industrial ltoan and thrift company, by f{iling witth
the secretary of state and the county recorder in the county iIn
which the place of business of the corporation fs tocated, a
certificate of incorporation, and upon paying the fees
prescribed by sections 26+z53+-2ad—~363F07+ 1 to 125 and upon
conptiance with the proccedure provided for-:;:—;:;anization and
government of ordinary corporations under the laws of this
statey and upor compliance with the additional requirements of
tnis chaoter pricr to receivinc authorization to do businesse.

Sec. 127. Minnesota Statutes 1980, Lection 303.05,
Subdivision 1, is amended to read*®

Subdivicion 1. [CERTIFICATE OF AUTHORITY, MHEN NOV
ISSUED.J No certificate of authoriiy shail be issued to a
foreign corporation the nzre of which would be prohibited to a
corporation which might then te formed under the provisions of
sections 301.01 to 301.61, under the provistons of.sections 1 to

125, or under the Minnesota Nocnprofit Cotporaticon Act; provided,

that, if the name of such cocrporztion does not end with the word

“corporation,™ or the word "incosporatec,® or the abbreviation

"Inc.,” or aoes not contain the word "company” or the
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apbreviation "Co.™ not imnediztely preceded by the word “and™ or
the character "&,” a certificate of authority may be issued to
it if it agrees in iis application for a certificate of
authority to add at the erd ef its name th= word ™incarpotrated=
or the abbreviation "Inc.” in transacting business uithin\tnis
state. The name of such corpcration nay contain the word
“cooperative if it is a cooperative corporation generally
sinilar to the kind which migﬁt then be orcanized under the laws
of this state. If such ccrpecration is 2 corporation obtaining a
certificate of authority pursuant to the provisions of section

303.04, the name of such corporation may contain the words

"bank,™ "trust.™ "building and lcan,® or *savings™ and such

corporation shall not be required to add the word "incorporated™
or the abbreviation "Inc.™ to its corporate namea

Sec. 128. Minnescta Statutes 1980, Section 308.341, is
amended to reads

308.341 [COOPERATIVE KURAL TELEPHONE COMPANIES,
DISSOLUTION.]

Any cooperative rural telephcne company ocrganized under
Revised Statutes 1905, Chapter 5%, or the general laws of
Minnesota 1905, Chapters ¢76 and 313, may dissolve by voluntary
proceedings as provided by Minnescta Statutes, Sections 301.47

and 301.48, of sections 100 to 106, whenever a resoiution

therefor, is adopted by a majority of the voting power of atll
stockholders or shareholders at a meeting duly called for that
purpose.

Sec. 129. Minnesota Statutes 1930, Section 31%A.03, is
amendéd to read:

319A.0> [FORMATION OF CURPORATION.]

Une or more natural professional persons may form a

corporation pursuant to ekaptetrs-38r+-s+ sections 301.01 to

30167, sections 1 to 125, or chapter 317 for the purposes

hereinafter set forth.

Sec. 130, Minnesota Statutes 1950, Section 31%A.05, is
amended to read:

5198.05 [APPLICAGILITY CF CORPORATION ACTS.]

A corporation tncorporating undes sections 3194.01 to

102
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319L.¢2 and ehzpters—-283-of sections 301.01 to 301.867, sections

1 to 125, or champter 317 shatl proceed in the mannes specified

in ehepters—-36+-er sections 301.01 to 201.67, sections 1} to 125,

or chapter 317. After incorporation a professidnal corporation

shall enjoy the powers and privileges and shail be subject to
the duties and liabilities of other corporations organized under

crzpters—35tr-er sections 301.01 to 301.67, secticns 1 to 125, or

chapter 317, except inscfar as the sane may be timited or

enlarsed by secticons 3198A.01 to 3191.22. If any provision of

sections 319A.01 to 319A.22 conflicts with the provisions of

chrpters-26+—-6r sections 301.01 to 301 .67, sections 1 to_lZS. or

chapter 317, secticns 319A.C1 to 31%A.22 takes take precedencee.

Sec. 121. Minnesota Statutes 1960, Section 31%A.12,
Subdivision la, is amendec to reads

Subd. la. A professional coxpcration may at any time oy
améndment tc its articlies of incosporation rel inguish the powers
and privileages conferred upon it by this charter and efect to be
governed thereatter solely by the provisions of e+ther—chapter
38+-er sections 301.01 to 301.67, secticrs 1 to 125, or chapter

317. *otwithstandinae any provision of this chapter, the

representative of a8 deceased ot incompetent shareholder of a
professional cocrporaticr shafl have authority to vote the
decezsed or incompetent sharéholder's shares on the question of
adopting such an amendment.

Sec. 132. Minnescta Sftatutes 1980, Section 31%A.12,
Subdivision 2, is amended to read:

Subde 2. If within 90 days following the date of death of
a shareholder or member of a professional corporation or the
loss of his license to render professional service all of the
snares or nembership owned by the deceased or disﬁua!ified
shareholder or member have not been transferred to and acquired
by the corporation or persons cgualified to own the shares or
menbership, the corporation shall theseafter be ooverned solely

by the provisions of chezpters—38t—-er sections 301.01 to 30167,

sections 1 te 125, or chapter 317 2nd shall not enjoy any cf the

pcwers and privileges conferred by sections 21C4.01 to 31%A.22.

khen the corporation ceases to be authosized to render
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rrofessicnal sefvice, its corrcrate name must be changed to
comply with the corporate name provision ¢ f{ chepters—-36:-0<
sections 3031.01 to 301.67, sections 1 to 125, or chapter 317,

and any wordss Phrases or 2bbreviations contained therein to

conply with the provisions of sections 3194.01 to 3194.22 shall .
be eliminated.

Sec. 133. Minnesota Statutes 1930, Section 351A4.20, is
amended to read:

319A.20 ISUSPENSION OR REVOCATION.]

The cotborate charter of a professional corporation or the
certificate of authority of a foreign professional corporation
may be sucpended or revoked pursuant to sections 301.57, 111, or
317.62 for the reasons enumerated therein ar for failur;-;;—-
comply with the provisions cf sections 319A.01 to 319A.22 or the
rules and requlations of any board. A board throuah the
atforney seneratl may institute such suspensicn or revoeation
proceedings.

Sece. 134. Minnesota Statutes 1980, Section 367.42,
Subdivision 1, is amended to reads

267.42 IDUTIES OF DEPUTY CONSTABLES.]

Subdivision 1. Notwithstanding any general or local law or
charter to the contrary, ani deputy constable emplioyed or
elected on or after July 1, 1979 by a political subdivision of
the state of Minnesota shall have the following pcwers and
dutiess:

ta) Yo have the powers of atrest of a private person;

tb) To perform the duties of a constable prescribed by law
relative to election procedures

{c) To perform the following duties at the direction of the
county sheriff or constables

b%*-*o-canduc%—fofee+esafé—sa+es—on—eorpefa%+eﬂ-sh&fea
pursrent—to—section-3631=¥5

t+++ (i) To insprect communication wire and cable or records
of such Hi:;—and cable pursuant to section 32°5E.213

t+++F Qi) To conduct hctel Iien sales pursuant to section
227 .363% and—_-—

+vF (ii1t) To conduct public auction sales of uncla imed
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property pursuan? to sections 345 .04 and 343 .05.-

(d} To arrest any individuwal whos in the deputy canstable's

Przsence, commits a viotlation of the intoxicating lfquor act,
chapter 340:

{e) To provide general administrative or clerical
assistance toc county sheriffs, local police departments ar
constables; and

(f} To provide traffic or crowd control assistance to
county sheriffs, loczl police depart@ents oc constabigs-

Sec. 135. [REPEALER]

Minnesota Statutes 1980, Sections 201.01; 301.02 201.03;

3010457 301.057 301.06% 301.077 301.0715 301.087 301.09%

301.095; 301.105 301.113 301.12; 301.13; 301.164; 301.15;

301.16;5 301.17; 301.18% 301.197 301.20% 301.217 301.227 301.23;

301.245 301.25; 201.2635 301.275 201.2B5 201.2

9
L.

301.305F 301.313

30i.32: 301.33% 301.3%4% 301.355 301.365 301.27% 3%].371; 301.38;

301.39: 301.40; 301.417 301.42% 301.4215 301.427 301.445 301.457%

301.567 301.473 301.487 301.4%7 301.507 301.523 30,1.5115F 301.52%

301.535 301.543 301.55E 301.5€7 391.57% 301.53% ?hI.SG; 301.60%

301 4615 301.62; 301633 301.6647 301.653 301.66:(and 201.67 are

repezled.

Sec. 136. [AFFROPRIATIONSI v

1

The SuUD Of $Seevcececees IS 2ppropriated from the generat

fund to the secretary of state to carry ocut the addttional

duties imposed by this act as indicated itn this sections ta be

available for the fiscal year ending June 30 in the years

indicated.

1982 1383
(a) Preparation, mailing, and
filin; of annual treports ‘ S.---:::: i;::.::::
{b) Gt;cr duties $Secvenmen $ecvecare

an - A I ——— —— " <t ———

Sec. 137. [(EFFECTIVE DATES.)

Sections 1 to 124, 126 to 133, and 126 are effective July

1, 19¢1. Sections 125, 134, and 135 are 2ffective January I»
_— a8 80 04 oo on S Glg oo s anane s *”

1603,

+*+ ™ C





