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TO THE SENATE OF THE STATE OF MINNESOTA:

Preface
The Advisory Task Force on Minnesota Corporation Law was
formed in Mays 1979y as a cooperative effort of the Minnesota

Senatey the Secretary of State of Minnesotas and the

‘Corporations Bankinygs and Business Law Section of the Minnesota

State Bar Association. Pursuant to written agreements with the
Rules and Administration Committee of the Minnesota Senates the
Task Force committed to carry on a systematic analysis of
Minnesota's business corporation laws (principally sections
301.01 to 301.67 of the Minnesota Statutes and related statutory
provisions) and to develop and submit to the Minnesota Senate by
December 31y 1980y a proposal for revising and modernizing
Minnesota's businesé corporation laws to meet the legitimate and
contemporary business needs of local businessesy large and
smally, whose corporate affairs are governed by those lawse

The Task Force is pleased to submit this Report and the
accompanying proposed bill to enact a new Minnesota Business
Cérporation Act in fulfillment of its undertakinge We urge that
the Minnesota Legislature enacf the proposed new Minnesota
Business Corporation Act during the 1981 Sessione

The substance of this Report follows these prefatory
commentss Firsts we describe the problems posed by our present
business corporation lawss point out contemporary approaches to
corporate law revision undertaken elsewherey detail the approach
adopted and followed by the Task Force as it developed the
proposed new Minnesota Business Corporation Acty and highiight
the most significant provisions of the proposed new act.
Secondy our Reporter's section-by-section analysis of the
proposed new act follows that discussion and details for each
section the derivation of the sections the present Minnesota
statutory counterparts any change from present law» and an
explanation of the sectione Finallysy we set forth the text of
the proposed acte

The members of tne Task Force and its Committees ara
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lawyerse They devoted countless hours to this project in the
process of readinyg voluhinous research materials and researching
numerous substantive and policy questions on their owny
attending many meetingss debatings deliberatings ands finally,
developing the proposed new Minnesota Business Corporation Acte.
The Task Force and its committees met a total of 60 times for a
total of 205 hourse

Thirteen persons served on the Task Force: Robert W. So0yds
Richard J. FitzGeraldy Avron Le Gordon (Chairmans Liquidations
and Dissolutions Committee)y Williams J. Hays John Se Hibbs
(Chairman)y Paul Ae Magnusons Robert A. Minishs Lawrence
Perimans Robert J. Safkowy Ralph Strangis (Chairman, Fundmental
Changes Committee)s Burt Ee. Swansons Tom Togasy and Robert Be.
Whitlock (Chairmans Shareholder Rights Committee). Twenty-six

additional persons served on active Committees of the Task

Force: MWilliam Fe. Archerds Thomas Me Browns Earl Fe. Colborng

Jre (Chairmany Close Corporations Committzse)s Patrick Je
Delaneys Charlton Dietzy William Te Dolany Thomas D. Feinbergs
George Ps. Flanneryy Geralq Te Floms James T« Hales Robert J.
Johnsony De William Kaufmans Glenn Ra Kessely Logan Langworthy
Richard Ge Lareau (Chairmany Jdirectors and Officers Committee)s
James Be. Lundy Gerald .E. Magnusons Profassor Joseph E. Olsons
Michael Prichardy Jerry F. Rotmans Henry Je. Savelkouls Paul J.
Scheerery Neil Ie Selly Archibald C. Spencers Paul M. Torgerson,
and Sherman Winthrope The differing perspectives of the members
of the Task ?orce and the Committees produced particularly
lively debate and finely-noned provisions in the proposed new
act' reflecting a negotiated and reasonable adjustment of those
differences.

We gratefully acknowledge the work of our Reportery Bert
8lacky whosa exceptional scholarships adiministrative talentss
and substantial contributions to the devaiopment of the proposed
new business corporation act cannot be overstateds. He
coordinated all activities of the Task Force and each of its
Committeessy somehow kept the project on scheduley helped the
Task Force develop and then adhere to its approachs assured that

members of the Task Force and the Committees analyzed both sides
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of all policy issues and were aware of the differing policies
reflected in the laws of other statesy produced detailed
research on a multitude of issues on short notice, drafted
countless versions of proposed sections of the act and much of
the final proposed act itself, and prepared the
section-by-section analysis of the proposed act included in of
tﬁis Reporte

We are also indebted to six Liaison Representatives to the
Task Force from the legislative and executive branches of
government of the State of Minnesota: Peter S. Wattsony
Minnesota Senate Counsels whose considerable expertises complete
objactivitys superior drafting skills, and long hours devoted to
this project were invaluable to the Task Force; Sue Halversony
Special Assistant Attorney General in the Consumer Protection
Division of the foice of the Minnesota Attorney General; Mark
Winklars Deputy Secretary of State at the time the Task Force
was formed; Randy Sayerss Director of the Corporations Division
of the J3ffice of the Secretary of State of Minnesota; Tracy
Godfreyy representing the Minnesota Department of Ecohomic
Development; and Daniel We Hardyy Assistant.to the Commissioner
of the Securities Division of the Minnesota Department of
Commerces QJur Liaison Representatives participated actively in
meetings of the Task Forcey helped us focus on problemsy policy
considerationsy and solutions from the perspective of agencies
of government and the public generallys suggested various
provisions that appear in the proposed acts and otherwise
contributed importantly to the developmant of the proposed new
business corporation acte

The early work of the Task Force was aided significantly by
Amy Ao Andersons Paul Ce Dorny Philip Finkelsteinsy and Karmen
Nelsony who served as our research assistants while students at
the University of Minnesota Law Schoole Numerous other students
at the University of Minnesota Law School and the Hamline
University School of Law also rendered valuable legal research
assistance to the Task Force and its Committeesa

We benefited considerably from the thoughtful comments and

suggestions submitted to us by many lawyersy law professorsy and
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organizations in response to our exposure draft of the proposed
new business Eorporation acts Of particular assistance to the
Task Force as it developed the final version of the proposal
wera the extensive criticues of the exposure draft submitted by
Professor Richard M. Buxbaum of the School of Law at the
University of Californias Berkeley; Professor Andrew We Haines
of William Mitchell College of Law; Professor Harry Je
Haynsworth of the University of South Carolina School of Law;
Réymond B« Ondov of Austiny Minnesota; Paul Marinac of the
Office of the Minnesota Revisor of Statutes; Bernard Rosenberg
of Minneapolis; Professor We Edward Sell of the University of
Pittsburgh Scnhool of Law; Professor Stanley Siegel of the School
of Law at the University of Californias Los Angeles; Archibald
C. Spencer of Minneapolis; Michael Je Welsh of St. Paul; the
Corpo}ate Counsel Association of Minnesota; and members of the
Committee on Corporate Laws of the Corporations Bankings and
Business Law Section of the American Sar Associatione.

Finallysy we acknowlege our debt to the University of
Minnesota Law School and the Gffice of Senate Counsel of the
State ovainnesota for invaluable technical and support services

furnished to the Task Force throuyhout this projecte.

Backaround

The dinnesota Supreme Courts in Mational New Haven Bank v

Northwestern Guaranty Loan Coesy 61 Minne 375y 386y 63 MelWe 1079,y
10562 (1895)» made the following observation about Minnesota's
business corporation taws of the 1890's:
Evary case adds new proof to what has been so often
remarked--that tne statutes of this state regulating
corporations are crudes inconsistent and in conflict
with each otners and it is often difficult to spell
out of *hem the real intent of the Tegislaturee.
This observation would be essentially accurate if made todays
The Advisory Task Force on Minnesota Corporation Law was
formed because of mounting concern that the corporation laws
governing Minnesota business corporations are technically and

substantively deficienty out of dates and a source of confusion

and frustration in the modern businass world for shareholders,
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directorss officerss creditorsy governmental agenciessy lawyersy
and the courtse

Minnesota has the second oldest business corporation laws
in the nations Our present "business corporation act" is found
in sections 301.01 to 3301.67 of the Minnesota Statutes and was
enacted in 1933y partially on the basis of chapter 300 and
pértia]ly on the basis of the old "Uniform Business Corporation
Act" which was relatively contemporary in 1933, It applies to
311 Minnasota business corporations formed after its enactment
other tnan bankss savings bankss building and loan associations,
trust companies and insurance companiess and to pre-1933 general
business corporations that did not timely exercise their right
to reject ite Our business corporation act has been ahended
from time to time and in piecemeal fashion since 1933y but it is
still basically 1933 legislation in terms of languagey styley
and underlying philosophy.

The corporation laws governing most Minnesota business
corporations are not confined to the business corporation act
containesd in sect;;;s 301401 to 301e679 although this lack of
exclusiVity is somewhat obscured by deficient
cross—referencing. Qusiness corporations formed or coming under
those sections are also governed by substantive provisions of

corporation law contained in chapter 300 (esges sections 300.03,
3004049 3004081y 300.109 300411y 300425, 36;:;6v 300449y 300;591
300461y 300.63y 300466y and 300.67) and in éhapter 316 (eeges
sections 31602y 316.03s 316404, 316405y 315.06, and 316:;5;.
Chapter'BOO is Minnesota's former general business
corporation lawe Allowiny for sporadic and piecemeal
legislative interruptionss portions of chapter 300 find their
historical statutory basis in tne Minnesota Laws of 1858 (the
year Minnesota was granted statzhood) andy as to some
provisionsy in er Territorial Laws of 1851ls Todays, chapter 300
is the principal boay of business corporation law applicable to
banksy savings banksy building and loan associationss trust
compenigesy insurance companiess and public service corporations,

3s well as 3 few seneral business corporations formed bafore

1933,
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Chapter 316 contains rules governing certain actions
a3ainst corporationse The leyislative antecedents of most of
the provisions of chapter 316 also date back to the 1350 s,

The Corporations Division of the Office of the Secretary of
State informed the Task Force that 69000 to 7,000 new Minnesota
business corporations are incorporaed annually. A sampling of
néw incorporations undertaken by the Corporation Jivision and
the Reporter of the Task Force indicates that in excess of 90
percent of the Minnesoﬁa business corporations formed each year
are closely-held and that a substantial number of them are
formed without legal assistance;

Needlessly structured formality pervades our business
corporation lawse Few opportunities exist for closely-held
corporations or publicly-owned corporations to use the more
informal and flexible procedures that are available to business
corporations in most other statese Our business corporation
laws not only fail to reflect these dev2lopments elsewheresy but
effectively mandate outdated practices and prohibit shareholders
and corporate managers from adopting contemporary practices; in
other respectss our laws simply fail to provide necessary
authorization for the adoption of other contemporary practicese

A specific recitation of each deficiency in our business
corporation laws would serve no particularly useful purpose herse.
Howevers a general description of some of the more serious
deficiencies is illustrativees Jur Minnesota business
corporation laws:

(1) Impede the ability of sharsholders to obtain various
info?mation, both economic and noneconomicy relevant to their
investment.in a corporation;

(2) Fail to reflect the marked changes in recent years in

methods of accounting for business transactions and remain

weddedy in varying degreess to such outmoded concepts as "par
value", "stated capital"y "earnad surplus', "paid-in surplus",
and "net earnings"s which were originally devised to protect the
rights of shareholders and creditorss but which no longer sarve
that purpose;

(3) Do not adequately take into account the needs and
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practices of closely-held corporationsy whichy as indicated,
comprise more than 90 percent of all Minnesota business
corporations;

(4) Requires for no compellingly useful purposes that new
business corporations publish a notice of incorporation and
record amendments of articles of incorporationy among other
ddcuments, with county recorderssy producing essentially needless
paper work and expensej;

(5) Force reference to provisions of chapter 300 for the
authority of a corporation governed by sections 301.01 to 30l.67
to make charitable contributions or to furnish, wholly or
partially at its own expensey pensions and medicaly
hospitalizations accident, and disability\insurance;

(6) Fail to recognize the contemporary fact thaty in many
instancesy directorss particularly those who are not officers or
amployeas of a corporations must rely on information or advice
furnished to them by officersy employeess or experts in reaching
decisions;

{7) Do not expressiy recognize the contemporary practice in
other states permitting corporate directors substantial
flexibility in the decision-making procasssy including delegating
authority (but not responsibility) to committees of the board in
addition to an executive committes;

(3) Compel shareholders and our courts to refer to obscures
outdateds and unnecessarily narrow provisions of chapters 300
and 316 for authority to sesky and to grantsy equitable relief
undar various circumstances;

(9) Contain cumbersome rules with respect to fundamental
corporate actionsy including corporate mergerss exchanges of
snaress and dissolutions;

(10) Provide for involuntary dissolutiony apparently as an
intgnded means of providing a remedy for certain abuses not
otherwise curabley but condition entitlement to that femedy on
such stringent and unrealistic standards that involuntary
dissolution is almost never available as a remedy for those
abuses;

(11) Frustrate current notions of participatory corporate



10
11
12
13
14
15
16
17
18
19
20
21

22

26
27
23
29
30
31
32
33
34
35
36

37

12/19/80 ” [COUNSEL ] PSW $C1462

democracy by permitting holders of voting shares to block
proposed corporate actions favored by a substantial majority of
shareholders simply by absenting themselves from the
decision-making process; and

(12) Essentially ignore the evolution of rules relating to
disclosure and accountability provided for in federal and state
Taws.

These deficiencies are curables and most states long ago
set about to update their business corporation lawssy often after
long study and debates on the basis of then-prevailing needs and
practicesy and largely without regard to outmoded provisions
already on the bookss This pace accelerated after the first
version of the Model Business Corporation Act was published in
1946+ The Committee on Corporate Laws of the Corporationy
Bankingy and Business Law Section of the American Rar
Association has since then reqgularly reviewed and periodically
updated the Model Acty most recently in 1980.

The current trend in business corporation laws is
iliustrated by the Model Acty by the Delaware business
corporation laws and by new business corporation laws adopted in
the 1970's in Arizonas Californiasy Floridas Michigansy and New
Jerseysy among other statese Portions of the Model Business
Corporation Act have been adopted in almost all statess
including in a fews quite limited respectss Minnesota. It is
significant that the Model Act was long ago used as the basis
for revised business corporation statutes in our neighboring
states of Wisconsn (1951)s North Dakota (1957)» Ibwa {1959)y and
South Dakota (1965).

The current trend reflected in modern business corpcration
Taws is toward flexible and enabling legislation and away from
predominantly r;;;::;;;ve an;_;;;;;;tory legislation. It
reflects recoynition of the fact that since the modern business
corporation may be national or aven intarnational in scopey the
state of its incorporation may be largely incidental and be
selected primarily on the basis of which state's business
corporation law offers the greatest degree of flexibility and

the most clear-cut recognition of contemporary ousiness needs
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and practicese.

The current trend offers the flexioility needed by business
corporations today and takes account of evolving federal and
state sacurities lawss In additions most modern business
corporation laws reflect recent changes in methods of accounting
for business transactionss and they generally simplifyy clarify,
and modernize the body of 1paw governing business corporationse
In shorts the current trend is to provide for a general
statutory format for the contemporary conduct of corporate
businessy with sufficient flexibility to enable the parties to

alter the format as necessary to meet their legitimate needse.

Approach

The Task Force began its work in Junes 1979. It initially
sorted out in broadsy structural terms the issues confronting
itse The first questions related to the basic'scope of statutory
focuse The Task Force determined that chapters 300 and 316 of
the Minnesota Statutes were completely out of datey a
circumstance that ordinarily would warrant repeal ory at the
leasty axtensive revisione Howevers thz Task Force determined
that it would be inappropriate to repeal or completely revise
chapter 300 or chapter 316y or even the portions of those
statutory provision§ that also apply to corporations formed or
coming under sections 30101 to 301.67s because serious
disruptions could occur in long-standings legitimate practices
of corporations that are not permitted to incorporate under or
that rejected the opportunity to come under sections 30131 to
301.67. Simitarlys the Task Force consideredy but subsequently
re jectedy undertaking parallel amendments in the Minnesota
securities lawse

Accordinglys the Task Force concluded that it should focus
primarily on sections 331.01 to 301.67 and only secondarily on
the sections of chapters 303 and 315 applicable to most
Minnesota business corporations. After reviewing the business
corporation laws embodied in those provisionss the Taék Force

further concluded that althouyh some of the policy

10
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considerations reflaected in sections 301.01 to 301.67 and in
those sections of chapters 300 and-316 continue to nhave
validityys tﬁe cofporation laws governing most Minnesota business
corporations are jenerally beyond further piecemeal revision and
should pe replaced by a clearly writtens self-contained, and
contemporary new business corporation acte

- Finallys the Task Force concluded that after a suitable
transition periods all Minnesota business corporations
previously formed or coming under sections 30101 to 301467
should beccme subject to the new business corporation acty
sections 30le01 to 301.57 should be repealed (the right of
repeal is reserved in section 3J31.59)y and all pre-1933 business
corporations that rejected sections 301.01 to 301.67 should have
an opportunity to elect to come under the new acte.

The Task Force than focused on broad policy questions with
respect to what functions a sound business corporation law
should and should not servees It was realized at the outset that
a3 sound business corporation law must clearly reflect the
still-valid historical notion that cbrporation laws as suchsy is
fundamentally a collection of rules for internal governance of
the rightss powersy dutiesy liabilitiessy and responsibilities of
shareholderss directorssy and officerss Ideallys, these rules
should balance tne interests of each group with care and with an
appreciation of the legitimate needs and reasonable expectations
of each group in the contemporary business worlde

A law that permitted the establishment and continuance of
autocratics unaccountable management would be wholly untenable.
On the other handy a 1aw that p]acéd management in a
straitjacket and subjected corporate directors and officers to
attack for every act or failure to act would be equally
untenabley would seriously disrupt operations of all
corporationss large or smally and would certainiy result in an
early flight of many Minnesota corporations to other states and
encourage future organizers of corporations to form their
corporations elsewheres. Moreovery although a sound business
corporation law should recognize the legitimate interests of

creditorsy it should balance those interests against the equally

11
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stfong need for certainty in certain corporate transactionse

The fundamental functions of a sound business corporation
law are:

(1) To provide a moderns flexibley and certain framework
for govarning private rightss which can readily be adapted to
the legitimate needs of all corporationss whether publicly-owned
of closely-held; .

(2) To providey as rulesy all of the provisions that would
normally be expected to result from associative bargaining if
all parties were represented by counsely coupled with the
expressed flexibility to vary those rules whenever . necessary to
reflect the actual associative bargainj

(3) To be so comprehensivey straightforwards and clear that
transaction costs can be substantially reduced for anyone
wishing to form or to be involved in Minnesota corporations;

(4) To eliminate any straitjacket on the development or
implementation of programs and policies of honest management;

(5) To permit corporate directors substantial flexibility
in the decision-making processs without permitting abdication of
their functions and responsibilities;

(6) To reflect the fact that although sharaholders bear the
risk of changes in the value of tneir shares (through changes in
corporate net worth) and contract with others to manage the
assats of the corporationy the interests of shareholders and
managers of publicly-owned corporations are not inherently
inconsistenty but are usually made consistent by basic market
incentives; |

(7) To increase the accountability of management and the
flow of information to shareholaers by providing expanded

protection for the rights of shareholdersy particularly those

holding minority interests;

(8) To recognize the lagitimate interests of creditorsy
while at the same time providing certainty to shareholders,
directorsy and officers with respect to those interasts in
certain corporate transactions;

(9) To offar those drafting corporate documents an

increased opportunity for creative corporate planning by

12
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perinitting them to provide precise]? the corporate structure
that most nearly fulfills the needs of the client; and

(13) To permit recourse to the courts to remedy any
possible abuses resulting from substantially increased
managerial flexibilitye

In essencey thens a sound business corporation law should
embody substantial flexibility and informality in matters of
procedurey together with substantial disclosure of and
accountability for the corporate actions resulting from those
procedurese. |

After formulating its perception in broad outline of the
functions to be served by a sound business corporation laws the
Task Force focused on the means of implamenting each of those
functionse Dur Reporter developed a comprehensive list of
hundreds of specific policy questionsy formulated on the basis
of provisions in the Model Business Corporation Act and in the
corporation laws of Delawar2s Californias Maryland, and
Virginiae Whatever the answer to a policy questions a
Tegislative response was contained in one of those sources or ip
current Minnesota lawe

The Task Force organizad Committeesy including members of
the Task Force and many other experienced lawyerss to study
special topics and to deve1opw}acommendations for consideration

by the Task Forcee Separate Committees were organized to study

-issues pertaining to closely-neld corporations; directors and

officers; dissolutions; shareholder rights; and corporate
mergersy exchangess and sales of assetss. The Task Force itself
studied al) other relevant topicse

dith the aid of sets of policy questions for each topice
members of the Task Force and its Committees were able to focus
ony debates and tentatively decide policy questions related to a
particular topices and then turn to the matching legislative
responsa to each tentative policy decision. After research and
further debates either a policy decision or the matching
legislative response was revised in order to reach the desired
results Theny as proposed provisions covering all of the

separate topics were combined in the form of a draft statutey

13
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substantial additional changes were made to close gaps and to
eliminate duplication and internal iﬁconsisténcies in language
ands in some casess policye On August 5+ 1980y the Task Force
completad an exposure draft of a proposed new business
corporation act and distributed more than 400 copies of the
draft to lawyerss law professoréy and organizations in Minnesota
and throughout the nation. Numerous helpful comments and
suggestions were receivedes 0On October 1y 1980y the Task Force
resumed its meetings andy on its own and on the basis of
comments and suggestions submitted to ity developed the final
draft of the proposed new Minnesota Business Corporaticn Acte.

The proposed new act was unanimously approvad at a meeting of

the Task Force on December 179 1980,

Highlights of the Proposal

As is indicated in considerable detail in our Reporter's
section-by-section analysis of the proposed acty portions of the
proposed new Minnesota Business Corporation Act were derived
from provisions in sections 301.01 to 301.67 and chapters 300
and 316 of the Minnesota Statutes. Most of those provisions
were rewritten in whole or in part for clarity and consistency
with other provisions in the proposed acte. Other portions of
the proposed new business corporation act were similarly derived
from the Model Business Corporation Act énd the business
corporation laws of Californias Connecticuty Delawares Georgias
I1linoisy Marylands Michigans New Jerseys and New YOrke
Howavery other provisions in the proposad new act have no
counterpart elsewhere and represent innovations in business
corporation lawe

For exampley the Task Férce knew that the corporation laws
of varioué states had been amended or supplemented recently to
include special provisions applicable only to closely-held
corporationss and that a proposed "Close Corporation Supplement®
t6 the Model Business Corporation Acts also applicable only to
closely-held corporationsy has been in the drafting stage for

the past few yearse These special provisions are characterized

14
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by extraordinary flexibility and informality and by greatly
enhanced sharenolder protectiony, but these provisions also are
highly complexy easy to breachs applicabley as indicateas only
to closely-held corporations ands theny only to a limited
category of closely-held corporationss. gecause the Task Force
estimated that more than 97 percent of all Minnesota business
corporations are closely helds its Committee on Close
Corporations developed a proposed set of statutory provisions to
apply only to closely-held corporationss which went beyond
similar laws enacted in other states and did so without the
complexity and risks inherent in those lawss The Task Force
considereds but ultimately rejecteds the concept of separate
provisions applicable only to closely-held corporations--not
because of a belief that closa2ly-held corporations did not need
substantially ﬁore flexibility and informality than are
available under present law or that the shareholders of those
corporations were not entitled to greater protection than is
afforded by present laws but because of a perception that the
contemporary neeads and expectatiéns of shareholdersy directorss
and officers of a business corporation do not depend solely on
whether or not the corporation is closely-held.

Accordinglys in what represents the most innovative
developnent anywhere in the nations the proposed Minnesota
business corporation act embodies the notion that all business
corporationsy whether closely-held or public]y—own;;: should be
permitted to operate with substantial flexibility and
informality (to the extent consistent with applicable securities
and other laws)s, ang that the shareholders of all busineass
corporations are entitled to enhanced protecti;;_in terms of
disclosura 3nd manegement accountabilitye This conclusion
affirmed thw oarception of the Task Force of the functions to be
served by a sound pusiness corpecration 1aw and set the tone for
the proposed new act: substantial flexibility and iﬁforma]ity
in matters of procedurey together with substantial disclosure of
and accountability for the corporata actions resulting from
those proceduress.

It is not feasible to summarize here all of the provisions

15
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of the proposed new business corporation acts as each section of
the proposal is analyzed in our Reporter's section-by-section
analysise Howavers some provisions represent significant
changes in or additions to present law and warrant brief

discussion heres

Section 1 - Definitions

;;;-;:;;;;;;-;;;-;;;;;;s thirty-six words or phrasess
whereas the current law defines only twelve. Some of the added
terms are defined with reference to definitions already used in
othar statutese. For examples the definition of security in
section ly subdivision 26y uses the definition set forth in
Minnesota Statutess Section 80A.l4(qg)s and &he definition of
"transaction statement™ in section ly subdivision 33y uses the
definition set forth in section 336.8-408(4). Other terms are
defined so that repetition of a lengthy list throughout the
statute may be avoided. One example is the definition of "legal
representative™ in section ly subdivision 16« The remainder of
the defined terms have been defined in order-to remove
uncertainties about the procedures to be followed in certain
situationse. For examples the definition of "written action™ in
section 1y subdivision 36, includes duplicate copies of the
written action as parts of one instruments consistent with
current bractice. Similarlysy the definition of “filed with the
secretary of state" in section ly subdivision 1lls treats a
documen£ as filed when a valid document is delivered to the
secretary of statesy thus eliminating guestions about whether a
document is or is not filed if the official stamp does not
appear on the dogument and removing any possibility of risk
resulting from an inadvertent delay in affixing the official
stampe

Sections 2 to 4 - Application

ASsuming that the proposed new act is enacted during the
1981 sessiony the act will take effect on July ly 198l However,
corporations are not required to come under the act until
January 1y 1983. This gives the shareholderss directorss and

officers of each corporation 18 months to analyze the new law
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and consider and adopt any necessary amendments in the articles
of incorporation or bylaws. During this grace periods new
corporations may oe formed under either sections 301.01 to
30167 or the new acte Existing corporations may elect to come
under the new act at any time between July 1 1981 and Oecemper
3ly 1982« /

The proposed act also exempts certain corporations from its
applicatione Chapter 300 contains no reservation of bower to
amend or repeal the chapter. The absence of that reservation may
mean that corporations originally incorporated under chapter 300
and not now subject to sections 301.01 to 301.67 cannot be
forced to come under another chapter. Those corporations mays
if they choosey elect to come under the proposed acte Howevery
many of these co:;;;;tions cannot so elact because other
chapteré of the Minnesota Statutes require them to form under
and remain governed by chapter 300

After the grace period expiress sections 301.01 to 301,67
are repealedy all existing business corporations formed or
coming under those provisions will automatically come under the
new acty and all new business corporations must form under this
act.s

It should be noted that certain chapters and sections of
chapters that currently apply to business corporations will not
apply to corporations governea by the new acte. We have taken
this approach for two reasons: Firsty the existence of these
rather out-of-the-way sections creates numerous traps for even
the most experienced corporate counsel. By incorporating in the
new act substantially all of the substantive law relating to
Minnesota business corporationsy we hope to reduce that danger.
Tbviouslyy some relevant substantive provisionssy including the
securities and tax lawss do not appear in the n=w acte. Howevery,
“ith these and a few other exceptionss matters affecting the
intarnal affairs of tne corporation may be determined by
reference to one chagter which may be raproduced and
disseminated as a unit more easily than the former hodge-podge
of applicable laws. Seconds we have examined the policies

underlying the secrzions appearing in those other chaptersy and
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have included in the new act only those policies that appear
consistent with contemporary business needs and practicesy
makiny reference to other chapters wholly unnecessary with a few
minor exceptions applicable only to public servicé corporationse

Section 3 merely validates any transactions that are
commencad prior to the time a corporation comes under the new
aéty but which are continued or Comp1e;ed after that time.

Section 4 reserves to the Legislature the absolute right to
compel corporations incorporated qnqer the new act to abide by
all changes in the act that future Legislatures may impoSee

Section 5 - Purposes

;;;;-;;Z;;;;—;;-;:;;dly worded so that prohibitions in
other statutes are the only obstacles to incorporation of a
;;:;:ofit corporation under the new act. Nonprofit corporations
remain governed entirely by other chaptersy principally chapter
317« The reason for this broad wording is the desire to permit
changes in other chapters to control the purposes sectione All
of the organizations formerly prohivited from incorporating
under sections 301,01 to 301.67 musts by the terms of other
lawss incorporate under specific chaptersy chiefly chapter 300.
There is no reason to add a prohibition to that specific
directivee.

Section 7 - Formation

= = = e = —————

This section requires much less detail in the articles of

incorporation. In factsy only four basic items are required:

the corporate namesy the address of registered officey the number
of authorized sharessy and the names and addresses of each
incorporatores Thusy "postcard incorporation™ will be a reality
for persons wishing to avail themselves of the statutory rules
without modificatione '

The remainder of section 7 is devoted largely to the rules
thét will apply to a corporation choosing to file only a short
form (subdivisions 2 and 3) or that w}]l not apply to a
corporation filing that form (subdivision 4). The "laundry
Tist" quality of this section is designed to bring the various

choices of basic corporate structure to the attention of anyone

considering incorporativone This heightened awareness of
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corporate options at the time of incorporation will\avoid
problems at later stages in the life of the corporationes

The items included in the list fall into three categories:
rules that may be altered only in the articles; rules that may
be altared in either the articles or the bylawsy if anys of the
corporation; and other rules that may be adopted in the articles
of, in all but two casess tne by1aw5v but which will not apply
unless specifically adopted.

Section 8 - Corporate Name

We have added the word "1imited" to the list of words
indicating the corporate nature of the organizations primarily
because many professional corporétions are authorized by chapter
319A to usey and actually uses that worde This section empowers
the Secretary of State to decide whather a name is or is not
"deceptively similar” to a name in use. The section also warns
holders of corporate names of the existence of numerous other
laws restricting the use of namese.

Section 9 - Reserved Name
continuous periods under this section .

Sections 12 to 17 - Amandment of Articles

The most important change in the amendment process from
present law is the provision in saction 14 which permits the
articles to be amended by a majority of the shares represented
at a3 meetinge. Uther important changes permit the incorjorators
to amend the articles before sharas are issued without having to
file completzly new articlesy as under presant lawy and require
class voting on amendments that would impair in certain ways the
rights of sharenolders under their "investment contract's that
ise thevterms of their shares. Generallyy the number of
occasions reguiring class voting has been greatly expanded.

Sections 19 and 20 - Effective Dat=2s; Presumption of
-——-—;;;—;;;; notable change from present law is that articles
and amendinents to the articles are effective when filed;
effectiveness will no longer depend on the issuance of a

certificates Another change contained i1n section 20 is the end
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of de facto incorporation and corporation by estoppel. The
sim;;;;;;;_moae of incorporation under section 7 makes it
uﬁnecessary to recognize any corporation whicn has not complied
with the fundamentally simple requirements of that section.

Sections 21 - Powers

Corporations are entities that have limited powerse Section
Zi specifically grants many powers to corporations that the
current law leaves unstatedy in addition to the powers expressly
granted in sections 301.01 to 30l.67 and in chapter 300. While
these powers are too numerous to catalogue herey some of them
include the powers to deal in securitiesy to act as pledgory to'
pay pensions and establisn profit-sharing plansy to purchase
life insurance. for persons connected with the corporationy and
to advance or loan money to cartain personse

Section 22 - Corporate Seal

;;;;—;;;;;;;-;;;;QQIZ—;;;;; that a corporation may, Dut
need noty have a corporate seal and describes in detail what
kinds of seals will be valid if the corporation uses ones

Section 24 - Organization

;;;;-;;;-;;;;;;;—5:;;;;-;ncorporators certain specific
powers in organizing the corporate entitye. These powers are not
explicitly stated in the current statutsy but can be vital to
successful organization.

Section 25 - Bylaws

;;;;—;;Z;;;;-;;;;;—it clear that the corporation mays but
need nots have bylawse It also provides a specific procedure
for amending the bylaws.

Sections 26 to 45 - Directors

Section 26 provides new language recognizing the
conctemporary fact that the board does not necessarily personally
manige the corporatione It also gives the shareholders the
rignt to govern the affairs of the corporation directly, either
by a unanimous vote or pursuant to a unamimous shareholder
control agjreement (see section 76)e. This right should be
particularly useful to,the smally closely—-held corporations
which comprise more than 90 percent of Minnesota business

COorporacionse
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Under section 27y a board need consist of only one
directory irrespective of the number of shareholderssy unlike our
present law winich requires three directors,vor 3 number of
directors eyualling the number of shareholderss whichever is
smallere.

Section 28 governs the terms of board memberss who will
serve either for indefinite terms or for fixed terms of five
years or lessy unless they dies resigny or are removed or
disqualifieds Those serving indefinite terms must stand for
election at regular meetings (see section 65)e ODirectors may
also hold overs as under present laws until their successors are
qualifiedes

Section 32 specifically validates classification of
directorse Current law has no equivalent provision. The
classification may bec either by staggered terms of office or by
representation of particular classes of sharese

Section 33 changes present law with respect to cumulative
votinjy both by clarifying how shares are voted cumulatively
andy more importantly, Dy eliminating the former requirement of
24 hours' advance notice of a shareholder's intention to
cumulate votess.

Jur current law does not specifically provide for
resignations by directors. Section 34 governs the method and
effective time of a resignation.

Section 37 is consistent with our currant law on board
meetingsy but it contains a change and several new provisions.
It requires meetings to be held at the principal executive
offices not at the registered officey if no place is fixed for
the meetingse It recognizes meetings held entirely by
electronic means as valid meetingses if held on proper noticee
Finallyy it establishas specific rules for waiver of notice of
meetings by attendance at the meetinge.

Section 33 is entirely newe It permits absent directors to
vota directly for or against specific proposals by a written
documente

Jnder section 39y the gquorum for directors has now been

made the same as the quorum for shareholders (sz2e section 70)»
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that issy a majoritys unless tne articles or bylaws provide for a
larger or smaller numbers

Section 40 raflects current law governing the majority
required for board approvals but adds a provision that permits
the articles to require a larger proportion than the new act may
require for a particular action.

Current law requires unanimity for board action without a
meetings Section 41 permits less than unanimous action for
routine matters not requiring a vote of the shareholders if the
articles permit ite

Section 42 is almost totally without equivalent in the
current law. It expressiy validates the creation of any'number
of committees; permits committees to fulfill any function the
board assigns; permits any persons whether or not a directors to
be a committee member; permits the board to delegate total
control of a particular area to a committeey but requirss the
board to retain full responsibility for all actions of all
committees; requires committees to follow the same basic

procedures that directors must follow; and requires non-director

committee members to conform to the same standard of conduct
that directors must meety but extends to them the same
opportunity for indemnification and advances of expenses
available to directorse

Section 43 is totally newe It provides for the
establishment of an independent committee of disinterested
persons to consider the merits of derivative suitss That
committee i3 independent of the board an may dismiss derivative
suits if it finds it in the best interests of the corporation to
do soe. This validates a practice already permitted by federal
case lawe and it has been included to avoid any uncertainty with
respect to the power of a Minnesota corporation to usz this
mechanism to terminate the patent abuses of strike suitse.

The standard of conduct to which directors will oe held
under section 44 is the same as under the present statutee.
Howeversy this section does add two items with respect to the
conduct of directorss It permits a director to rely on

information provided by certain persons whom a director might
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assume are in a position to speak with authoritye It also
places the burdan of proving that a director disagrees with the
action of the board on that directors and sets forth ways in
which that dissent must be expressed:

Section 45 is newe It is intended to cover only the
situation wnere there is self-dealing; other mattersy such as
those coverad by the corporate opportunity doctrines have been
adequataly developed in the case iaw. This section requires a
director of a corporation who has a material financial interest,
or whose imnediate family has a material financial interesty in
an orgyanization dea]iné with the corporation to meet certain
standards of fairness or to receivey after full. disclosuresy the
approval of a disinterested majority of the board or the
shareholderss Note here that neither an interested director nor
the snares gwned Dy that director will be countad in calculating
3 quorume

Sections 46 to 54 - Officers

;;;;;;;—;;—;;;;;;;;;;_;;;-:;quirement that there be a
president; secretary and treasurers Instead, thé only
requirement is that some person act‘as chief exacutive officer
and somz person act as chief financial officers B3oth positions

may be filled by the same persone

Section 47 outlines the powers and duties of these two

required officerse. A corporation may prescribe different powers

and duties if it wishese

Section 49 reflects current Taw in making it clear that one
person may hold any number of positions; it also permits that
person to execute documents that must bz signed by him in two or
mora official capacities, by one signature and an indication of
the capacities in which the documents are signede.

Section 30 is a new provisions. [f a corporation has failed
to choose off:icersy tne persons exercising the powers of =he twg
required officers ar= dzeamrd to be thusa officerse.

Section >l restates currant laws winile making clear the
ability of the poard t2 enter into long-term employment
contraccs with officerse

Section 52 on resignation of officers parallels section 34
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on resignation of directorss The resignation provision is not
expressly dealt with in the current étatute; nor is the vacancy
provisione

Section 53 makas it clear that an officer may delegate
powarsy but may not delegate responsibilitiess

The standard of care imposed by section 54 is the same
standard imposed by current lawe The saction requires that
certain persons in addition to those chosen directly by the
board conform to that standarde The section does not
specifically permit an officer to satisfy that standard by
reliance on expertsSe.

Sections 55 to 78 - Shares and Shareholders

Section 55 permits the board to establish classes of shares
without amending the articles. For corporations whose shares
have no par valuey the section sets a par value for limited
purposese

Section 56 simplifies the current law with respect to
subscriptions for sharese. It extends the period of
irrevocability to six monthse It also retains the corporate
option of enforcing the agreement as a contractual debt, selling
the shares for the account of the shareholders or rescinding the
transactionsy but the method has been greatly simplified.

Under section 57y future consideration is still valids but
only if it is promised to the corporation in an enforceable
written agreement. This gives the corporation an action for
damages due to breach of the agreement if that consideration is
not transferred to the corporation at the proper time. Receipt
of the agreement also constitutes consideration sufficient to
permit the corporation to issue shares immediately; under
current lawy shares may not be issued until the underlying
consideration is actually in the hands of the corporatione. The
section also nakes it clear that no consideration is requiread
for shares issued in splitsy dividers or conversionss and
provides clearer rules governing liability for deficient
considerations imposing an absolute liability on the shareholder
to pay the total consideration agreed tos and imposing

conditional liabilities on otner personss
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Preemptive rights are covered in detail by section 59
which is totally new and which provides the first specific rules
in the history of Minnesota corporate law defining what those
rights aresy when those rights arises and how they are to be
exercisads

Section 60 permits Minnesota corporations to have
uﬁc;rtificated sharess a conceﬁt already part of Article 8 of
the Minnesota U«.CsCLe This section also requires only one
signature on each share certificatesy and it deems the signature
of a former official or agent valid if that person was an
officer or agent at the time the certificate was signed.
Fiﬁally, this section states a more specific rule resgarding
share certificates as evidence of ownershipe.

Section 61 merely permits the replacement of lost share
certificates suggested by secticon 336.8-405.

Section 62 is newe It permits corporations to issue
fractional shares or to provide alternative methods of
transferring value in lieu of fractional shares.

Section 64 is without equivalent in the current statute and
expressly validates restrictions on transfers of securities
under cartain conditionse.

Section 55 recognizes that many Minnesota corporations have
no need to hold shareholder meetings on an annual basise. It
permits the corporation to hold meetings on any less frequent
basis it choosess but it protects shareholders by permitting
them to call a meeting under certain easily-met conditionss at
the expense of the corporation. At each me=2tings each director
serving for an indefinite term must stand for elections.

Section 66 refliects current law with raspect to special
meetingsy but makes it clear that only those items set forth in
the notice may be considered at a special meetinge

Nctice is covered in section 67y which is consistent withy

but mora detailad than, present law. It also permits waiver of

notice orally and by attendance at the meeting in question.
Botn forms of waiver ar= new to Minnesota statutory laws.
Section 63 states the majority vote needed to approve an

action at a sharenolder meetinges This presumption replaces the
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scattered and varying statements of required majorities present
in the currant lawe Itba1sd makes it clear that larger voting
requirements will be valid if set forth in the articles.
Subdivision 2 of this section requires that any class voting on
a matter must approve the matter by at least the same percentage
as required for 311 shares voting on the matter.

Section.70 establishes the quorum for meetings of
shareholders as a majoritys unless the articles of oylaws
provide for a laryer or smaller number.

Section 71 makes one change and adds three new principles
to voting rightse It removes the referaence to "closing the
corporate books"™ prior to snarenolder meetings which is an
outmoded practic2. It also permits the corporation to treat
beneficial owners as record owners for certain purposes such as
forwarding corporate information or votings It makes it clear
that shares owned by joint owners may be voted by any one of
thems 3bsent receipt by the corporation of written notice from
one of the other joint owners denying authority of a joint owner
to wvote the sharese. Lastlyy it establishes the presumption that
any shareholder who merely votess votes all shares in the manner
indicateds

Most of the provisions of section 72 are newe. Subdivision
1 of this section adds legal representatives to the list of
persons who may vote shares of a corporation held by an
unrelated corporatione Subdivision 3 prohibits the voting of
shares of the corporation ha2ld by the corporation (or a
subsidiary) in a fiduciary capacity except in strict accordance
with the instructions of the beneficial owner. Subdivisions 4
to 7 clarify the voting rights of various classes of
fiduciariesy pledgeesy or representatives of non-corporate
entitiess

Section 73 largely reflects current law with respect to
proxiese. The section paermits one joint owner of shares to sign
a proxy appointmenty unless one of the joint owners either gives
written notice to the corporation denying the authority of P
joint owner to appoint a proxys or signs a different proxy

appuintments. The section also relieves the corporaticn of
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liability for accepting votes cast by valid proxiese.

Section 74 covers voting trustsy and the only change with
regard to them is a provision that permits voting by two or more
trustees only if they all agree.

Section 75 is new to the statutess but simply validates
sharenolder voting égreements, which have been upheld by the
cdurts.

Section 76 is also totally new to Minnesota statutory
corporétion Tawes It permits the shareholders to agree
unanimously to bind each other and the corporation upon any
mattery even a matter that is traditionally reserved to the
board of directorse

Section 77 covers inspection of books and recordse The
main change here permits shareholders to examine and copy
certain categories of corporate documents as a matter of
absolute righty without any showing of proper purpose. Other
records may be available upon a showing of a "proper purposes"
which is defined with the Delaware case law in mind.

Section 78 essentially reflects current law on financial
statements except that instead of furnishing the statements on
requests the corporation is required to send those statements to
every shareholders every years

Section 79 is new in formaty and replaces sections in
current law applicable to Minnesota business corporations which
permit various forms of equitable relief. The new wording
leaves the choice of relief to the courte

Sactions 80 and 81 - Dissenters' Rights and Appraisal

These sections provide entirely new procedures for
assarting dissentaers' rights by shareholderss The events upon
which dissenters® rights accrue have been greatly expanded from
prasent law to include as a bhasis for dissent almost eveaery
fundamental changey as well as cartain amendments to ths
articlese Tne a2puraisal procedure requires shareholders fo
submit notica of intent to demand payments to refrain from
voting for the proposals to demand payment ands if they feel the
amount paid to be insufficienty to demand supplemental paymente.

The aporaisal section is much more detailed in its procedures
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than current law which is vague at beste.

‘Sections 82 and 83 - Loans and Dbligations

Sections A2 and 83 establish procedures for authorizing
loans and advances to persons for both corporate and
non-corporate purposessy and for autﬁorizing quarantees for loans
to other personse

| Section 384 - Indemnification

Section 84 covers indemnifications While the current law
is based on the old Model Act provisionsy this section is
relatively news Subject to any prohibition or limitation in the
articles or bylawss it mandates indemnification of and advances
of expenses to corporate directorssy officersy employeessy and
agents who meet a specific standard of conducts but prohibits
indemnification under any other circumstances. Advances of
expenses will not be reqﬁired fors but will be available to,
persons who are witnesses in a proceedingsy but have not been
made or threatened to be made parties to its This section
expends the use of insurance and requires disclosure to
shareholders when indemnification is granteds or advances are
madey in derivative actionse. ‘

Sections 85 to 83 - Distributions

¥ost of the philosophy of current law with respect to
dividends and when dividends will be permitted is discarded by
the proposed acte. The o0ld test depended upon the existence of a
"surplus" of availaole assets over the sum of par values stated
valuey and liabilitiese The new standard requires only that the
corporation be able to pay its debts in the ordinary course of
business immediately after the distribution. The determination
of whether it will be able to pay its debts in the ordinary
course of business is left to the discretion of the boardy with
absolute 1liability in the board under saction 88 if the
corporation is unable to pay its debts in the ordinary course of
business and if the directors authorized the distributions
without conforming to the standard of conduct prescribed in
section 44« Similar restrictions are placed on the ability of
the corporation to reacquire its own shares by section 85 which

also abolishes "treasury shares". Shareholders are absolutely
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}
liable for amounts received in violation of the standard for
payment of distributionss but only to the extent that the amount
they actually received exceeded the amount they would have been
entitled to receive if the standard set forth in sesction 35 had
been mete.

Sections 89 to 97 - Fundamental Changes

The existing procedures relating fundamental changes have
been rewritten so that they are easier to read; moreoversy one
procedure has been eliminated while a new one has been
introduced. 5Section 89 generally authorizes mergerss exchanges
of sharesy and sales of assets. Consolidations a little-used
method of fundamental changes has been eliminated, while an
exchangas of sharass 3 newer concept that maintains the existence
of the two corporate entitias throughout the transaction has
been addede

The vote required by section 91 to approve a merger or
exchange is a majority of all voting sharess as opposed to the
two-thirds vote required by current lawe The section also
permits the surviving corporation to forego a vote of its own
shareholders if the merger or exchange will result in minimal or
no dilution of shareholder voting power.

Short form mergers are permitted under section 93. Instead
of the 100 perceﬁt ownership required by current laws this
section permits short-form margers if 90 percent or more of the
shares of the subsidiary are owned by the parente. Howeverys
minority shareholders must be notified of the mergere

Section 94 authorizes the abandonment of a plan adopting a
fundamental change and is without equivalent in the currant lawe

The earliest effective date of a marger is changed by
section 95 to the date on which the articles of merger are
filedy rather than the-date on which a certificate of merger is
issued 3s providad in present lawe The opportunity to specify a
later effective date is preserved.

Section 97 reflects current 1aw with respect to sales of
assets e2xcept that subdivisions 3 and 4 are newe. They permit
the cure of defects in the transfer of assets and the

restriction of successor liability to liabilities imposed by the
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agreement of transfer by other state statutesy such as Article 6
of the UeCeCe

Sections 93 to 119 - Dissolution

These sections authorize three methods of dissolutions all
of which are currently authorized by sections 301.01 to 301.67:
voluntary dissolutions supervised voluntary dissolutiony and
involuntary dissolution. There are two sets of proceduress one
for voluntary dissolution and another for supervised voluntary
and involuntary dissolution. The procedures differ from the
current law for each method.

Section 98 generally authorizes these three methods of
dissolution and merely rephrases current lawe Howevers tﬁere is
an additional clause generally authorizing voluntary dissolution
by the incorporators of a corporationes Under current laws in
order to dissolvey one must apparently issue shares and then
have the shareholders approve the dissolutions. Section 99 is
totally new and further details the procedure to be used by
incorporatorse. Compliance with the procedures set forth in the
section will satisfy all requirements for dissolution by the
incorporatorse

Sections 100 to 107 cover the procedure in voluntary
dissolution by tha shareholders. Much of the procedure is newe

Section 100 reflects current law for shareholder-approved
dissolutionss except that the required shareholder approval has
been reduced from at least two-thirds of the voting shares to a
majority of the voting shares.

Section 101 introduces a new procedure. After the
dissolution is approved by the shareholders, the corporation
must file a notice of intent to dissolve with the secretary of
states At the time of that filings the corporation may start
winding up its affairse Howevers corporate existence continuesy
and unlike current laws the authority of directors and officers
continuess,

Section 102 reflects cu}rent Taw with respect to the
collection of assets and payment of debtssy but the duty of
executing the requirements of the section is left with the

dirzctors ana officerse Trustees in voluntary dissolution have

30



10
T 11
12
13
14
15
16

17

19
20
21
22
23
24
25
26

27

29
30
31
32
33
34
35
36

37

12/19/80 [COUNSEL ] PSW SCl1462

been eliminated.

Under section 103y the corporation may give creditors
notice that it intends to dissolves The corporstion may also
give notice to the public by a published noticees This notice is
required so that creditors may file claims for debts owed them
by the corporations This is a new concept in Minnesota law. If
nétice is given under this sectionsy the corporation will be able
to wind its affairs up with more certainty that claims will be
barrea by saction 117.

If the corporation does give noticesy section 104 also
totally newy requires creditors to file claims within a fixed
period of timee Claims not filed during that time are barred by
section 117, The virtue of this procedure is that it provides a
relatively clear picture of the corporation's liabilities and
can be used to wind up the affairs o% the corporation as quickly
as possible.

Section 105 permits the shareholders of a corporation to
revoke a disso]ution-in the same manner in which they approved
the dissolutione.

Section 106y governing the articles of dissolutiony is
consistant with section 301.56y but it is more detailed. It
also sets new conditions that must be met in order for the
corporation to file the articles of dissolution.

Section 107 merely clarifies which persons have a right to
convert veoluntary dissolution proceedings into a supervised
voluntary dissolution.

Involuntary dissolution is governed by sections 108 to 115.
Section 108 sets forth the grounds for involuntary dissolution
or alternative equitable reliefs. Although the grounds are
similar to those required by current laws, there are
differencese Director deadlock is added as a ground; it need
not be accompanied by a situation where the corporation is
earning no profite (This matter is also addressed in
subdivision 2.) Fraudulent or illegal acts continue to be a
groundy but dissolution should be granted more frequently to
minor shareholders who have been treated inequitably by

managemente. Subdivision 2 is intended to encourage the courts
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to jrant dissolution more frequently by eliminating the
financial condition of the corporation as a factor relevant to
that decisione. Undar this sections the court may award
attorneys' feess both to reimburse expenses and to deter
harassmente.

Sections 109 and 110 list the powerssy dutiess and
qualifications of receivers.s Most of the details are consistent
with current laws Howevery title to the assets does not rest in
the receivere.

Sections 111 to 115 detail the proceedings in involuntary
dissolution and are consistent with current Taw, except that
dissolution takes place when the decree of dissolution is
entereds not when it is filed with the Secretary of State.

Section 116 is news It requires deposit with the State
Treasurer of funds otherwise distributable to a shareholder
where the shareholder cannot be founde

Section 117 bars claims not filed with the corporation in
accordance with the new acte. This promotes certainty and
clarity in defining the end of exposure to liabilitye There is
a limited exception for after—-arising liabilities or situations
where the claimant estaolishes good cause for a tardy filinge

Sections 118 and 119 authorize certain acts of
representation or transfer aven after the corporation no longer
existse

Sections 120 and 121 - Extension of Period of Duration

These sections merely permit corporations with 1imited
periods of duration provided for in the articles to extend their
own existence.

Section 122 - Annual Report

;;;;-;;;-;;;;;;;—I;g;;;;;_;ach Minnesota corporation to
fill out and return to the Secratary of State a simple form
supplied and distributed by the Secretary of State. The report
will serve as a continuing active status report.

Sections 123 to 125 - Actions Against Corporations

Section 123 is consistent with current law on service as

well as the Rules of Civil Proceduree Section 124 is currently

applicable to business corporationse
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Need %or Continuing Review

New ideas for inclusion in business corporation laws have
developed rapidlys especially in states that are working
aggresively to improve their attractiveness as places of
incorporations and this process will continue in Minnesota and
elsewhares. Thereforey whila we believe that enactment of the
accompanying proposed new Minnesota Business Corporation Act
will place Minnesota ahead of all other jurisdictions, we also
believe that this new status can be maintained only if our
business corporation act continues to receive regulary
analytical reviewy on the basis of changing needs and practices
and new ideas generated in Minnesota and elsewhere to

accommodate those changese
December 22y 1980

Respectfully submitted,

ADVISORY TASK FORCE ON
MINNESOTA CORPORATION LAW

By....."....'."l..."...'

John S. Hibbss Chairman
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Abill for an act

relatina to corporationss modesnizing and improving
provisions governing business corporationss
appropriating moneys a2mending Minnesota Statutes 1380,
Sections 53.015 303.05, Subdivision 1§ 308.3413
319A4.03; 319A.05; 319A.12, Subdivisions 1a and 2}
319A.20; and 267.42, Subdivision 1; proposing new law
coded in Minnesota Statutes, Chapter 302A5 repealing
Minnesota Statutes 1980, Sections 301.01 to 301.67.

BE 1T ENACTED BY THE LEGISLATURE OF YHE STATE OF MINNESOTA:
Section 1. [302A.0111 [DEFINITIONS.!

Subdivision 1. [SCOPE.] For the purposes of sections 1 to_

1255 unless the language or caontext clearlty tndicates that a

different meaning is intendedy the words, terms, and phrases

defined in this section have the meanings given them.

Subd. 2. [ACQUIRING CORPORATION.] ~Acquiring corporation™

means the domestic or foreign corporation that acquires the

shares of a corporation in an exchange.

Subd. 3. [ADDRESS.]} "Address™ means mailing addresse. 1In

the case of a registered office oe principat executive office,

the term neans the office address, which shall not be a post

office box.

Subde 4. [ARTICLES.]l =Articies™ means, in the case of a

corporation incorpcrated under or governed by sections 1 to 125,

articles of incorporation, articles of amendment, a resclution

of election to become govesrned by sections 1 to 125, a staiement

of change of registered office ot registered agent, a statement
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establishing or fixing the rights and preferences of a class or

series of shares, a statement of cancel lation of authorized N

shares, articles of merger, articles of abandonment, and

articles of dissolution. 1In the case of a foreion corporation,

the term includes all documents serving a similar function

required to be filed with the secretary of state or other

officer of the corporation®s state of incorporationa

Subde 5. [BOARD.] "Board"™ means the board of directors of

8 corporation.

Subde 6. [CLASS.] *Class™, when used with reference to

- - e e o e

shares, means a category of shases that differs in designation

or one or nore rights or preferences from another category of

shares of the corporationa

Subd. 7. [CONSTITUENT CORPORATION.I] "Constituent

corporation™ means a domestic or foreian corporation that is a -

party to a merger or exchange.

Subda 8. ([(CORPODRATION.] "™Corporation”™ means a corporation!

other than a foreign corporation, organized for profit and )

incorporated under or governed by sections I to 125.

Subde 9. [DIRECTOR.]! *Director™ means a member of the

boarde

Subd. 10. [DISTRIBUTIONG] *DEistributfon™ means a direct or

indirect transfer of money or other property, other than its own

shares, with or withecut consideration, or an incurrence of

indebtedness, by a corporation ta or for the benefit of any ot

its shareholders in respect of its shares. A distribution may 7

be in the form of a dividend or a disfribution In'!iquidatFQn.

or as consideration for the purchase, redemption, or other

acquisition of its shares, or otherwisea.

Subde 11. [FILED WITH THE SECRETARY OF STATE.] "Filed with

the sscretary of state™ means that an original of a2 document

meeting the applicable requirements si sections 1 fs 125,

signed, acknowledged in the manner ptovided in Ninnesota

Statutes, Sections 358.32 to 358.40, and accompanied by a filing

fee of $10, has been delivered to the secretary of state of this

state« The secretary of state shall endofse on the original the

wogd "Filed® and the month, day, vyeary and time of filing,
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1 record the decument in the office of the secretary of statey and

return the document to the person who delivered it for filinge

Ny

Subd. 12. [FOREIGN CORPORATION.l "Foreign corporation™”

—————— o -

neans a corporation ocrganized for profit that is incorporated

LY I N ]

under laws other than the faws of this state for a purpose or

6 purposes for which a corporation may be incorporated under

7 sections 1 to 125.

8 Subd. 13. [I6G0O0D FAITH.] =Good tfaith™ means honesty in fact

9 in the conduct of the act or transactton concerneda

10 Subde 14. [INTENTIONALLY.} =Intentionally™ means that the

11 person referred to either has a purpose to do or fail to do the

12 act or cause the result specified or believes that the act or

13 failure to act, if successfut, will cause that result. A person

14 =intentionally» violates a statute if the person intentionatlly

15 does the act or causes the result pronibited by the statute, or

16 if the person intentionaliy fails to do the act or cause the

;
|
E . _ 17 result required by the statute, even though the person may not

ir {ﬁ ' ' 18 know of the existence os constitutfonarity of the statute or the

o - 19 scope or meaning of the terms used in the statutes

20 Subd. 15. [KNOWj§7 KNDWLEDGE.} A person "knows™ or has

21 »“knowledge* of a fact when the person has actuatl knowliedge of

22 it- A person does not “know™ or have "knowledge*® ¢of a fact

23 merely because the person has reason to know of the fact.

24 Subde 16. [LEGAL REPRESENTATIVE.! "Legal representative™

— e . o e e

25 means a person empowered to act for another person, inciuding,

26 but not limited to, an agent, offfcer. partner, or associate of,

27 an organizationi a trustee of a trusty a personal

28 representative; an executor of a wil(; an administrator of an

o T 29 estate; a trustee in bankruptey; and a receiver, guardian,

30 custodian, or conservator of the person or estate of a persona

31 Subde 17. [NOYTICE.} "Notice™ is given to a person when

32 mailed to the person at an address designated by the person or

33 at the last known address of the person, or when communicated to

34 the person orally, or when handed to the person, or when ‘eft at

S o : 35 the office of the person with a clerk or other person in charge

36 of the office, or if there is no one in charqe. when left in a

37 conspicuous place in the office, or il the office is closed or
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the person to be notified has no office, when left at the

dwelling house or usuaf place of abode of the person with some

person of suitable age and discretion then residing therein.

Kotice is given to a corporation when mailed or delfvered to it

at its reocistered office. Notice by natl fs given when

deposited_in the United States matl with sufficient postage

affixede.

Subde 15~ [OFFICER.] =Officer™ neans a person elected,

appointedy, or otherwise designated as an officer by the bozard,

and any other person deemed elected as an officer pursuant to

section 50.

—— e — -

Subde 19%. [ORGANIZATION.] =Organization™ means a domestic

or foreign corporation, partnership, limited partnership, Jjoint

venture, associations business trust, estate, trust, enterprise,

and any other tegal or commercial entity.

Subd. 20, [OUTSTANDING SHARES.} *QOutstanding shares® means

alt shares duly issued and not reacquired by a corporation.

Subde 21. [IPARENT.] "Parent™ of a corporation means a

——— ot e o

corporation that directiyy or indirectiy through reiated

corperations, owns more than S0 percent of the voting shares of

tae corporation.

Subde 22. [PERSUOM.I "Person™ includes 2 naturaf person and

—— e e

an organization.

Subde 23. [PRINCIPAL EXECUTIVE OFFICE.] "Principal

exscutive office” means an office where the elected or appointed

chief executive otfficer of a coerporation has an office. If the

corporation has no elected or appointed chief executive officer,

“principal executive office™ means the tregistered office of the

corporatiene.

Subde 24. [REGISTERED UOFFICE.l =Registered office* means

B

the place in this state designated in the articlies of a

cerporation as the registered office of the corporation.

Subde 25« {RELATED CORPORATION.l =Related corporation®

— e e e -—

means a parent or subsidiary of a corporation or another

supsidiary of a parent of the corporation.

Sutde 26. ISECURITY.! "Security= ha& the meanitng given it

in Minnesota Statutes; Section 80A .14, Paragraph ta)e.
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Subde. 27. [SERIES.] "Series™ means a category of shares,

within 2 class of shares authcrized ot issued by a corporation

by or pursuant to its articles, that have =some of the same

rigats and preferences as other shares within the same clacss,

but that differ in designation or one or more rights and

praferences from another category of shares within that classa

Subde 28. [SHARE.] "Share®™ means one of the units, however

designated., ints which the shareholders® proprietary interests

in a corporation are divided.

Subde. 29. .ISHAREHULDER.I “Shareholder™ means a person

registered on the books or records of a corparation or its

transfer agent or registrar as the owner of one or more shares

of the corporation.

Subde 30. [SIGHRED.] (a) ™Signed™ means that the signature

—— e e e e . e e

of a person has been written an a document, as provided in

Ninnesota Statutes, Section 645.4%, Subdivision 1&; andy with

respect to a document required by sections 1 to 125 fo be filed

with the secretary of state, means that the document has been

signed by a person authorized to do so by sections 1 to 1254 the

articles or bylawsy or 2 resolution approved by the affirmative:

vote of a majority of the directors or the holders of a majority

of the veoting shares present.

(b) A signature on a document not required by sections 1 to

125 to be filed with the secretary of state may be a facsimile

affixed, engraved, printed, placed, stamped with indei ible ink,

or in any other manner reproduced on the documente.

Subde 31. [SUBSIDIARY.l "Subsidiary" of a specified

- - ——

corporation means a corporation having more than 50 percent of

its voting shares owned directly, or indirectlty through related

corporations, by the specified cosporation.

Subde 32. [SURVIVING CORPORATION.} "™Surviving corporation™

—— s e s e -

means the domestic or foreign corporation resuiting from a

merger.

Subd. 33. [TRANSACTION STATEMENT.] "Transaction statement~»

means an *initial transaction statement™ as defined in Minnesota

Statutecss Section 336.6-408(4}.

Subd. 34. [VOTE.] =Vote™ includes authorization by written

O
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action.

Subd. 35. [VOTING SHARES.] *voting shares™ means

ey i s e e e - -

outstanding shares entitled to votee.

Subde 36. [KRITTEN ACTION.] *kritten action* means a

written document signed by all of the persons required to take

the action descrtbed. The term al so means the counterparts of a

urftten document signed by any of the persons taking the action

describede Each counterpart constitutes the action of the

persons signing ity and alt the counterpartss taken together,

constitute one written action by all of the persons signing them.

APPLICATION
Sec. 2. [302A.0211 [AFFLICATION AND ELECTIDON.}
Subdivision 1. [ELECTION BY CHAPTER 300 CORPORATIDNS.] A

corporation incorporated under Minnesote Statutes, Chapfer 300

for a purpose or purposes fos which a corporation may be

incorporated under sections 1 to 12z5 may elect to become

governasd by sections 1 to 125.

CORPORATIONS.] A corporation incorporated under Minnesota

Statutess Sections 301.01 to 301.67 may elect, on or after July

1, 1981 and before January 1, 1983, to become governed by

sections 1 to 125. A corporaticn incorporated under Minnesota

Statutesy Sections 301.01 to 301.67 and 319A.01 to 31%9A.22 may

elect, on or after July 1, 1981 and before January 1, 1333, to

becone governed by sections 1 to 125 and Minnesota Statfutes,

Sections 319A.01 to 312A.22.

Subde 3. [CONFORMING ARTICLES OF ELECTING CORPORATIONS o1

D e L

If the articles of an electing ccrporation inciude a provision

orohibited by sections 2 to 125 ox omit a provision requtreq by

sections 1 to 125 or are otherwise inconsistent with sections 1

to 125, the eiecting corporation shall amend its articies to

-

conform to the requirements of sections i to 125. The

appropriate provisions of the corporation®s articles ar bylaws

or the law by which 1t was governed before the effective date of

the election made pursuant to this section control the manner of

adoption of the amendment.

jupda~. #. IMETHOD OF ELECTICN.] dn election to become

- — .
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governed by sections 1 to 125 shal! be made by resciution

approved by the affirmative vote of the holders of a majority,

or a larger proportion or number required by the articles, of

the shares represented and voting at a duly held meeting of the

corporation. The resolutiony and articles of amendment if

required, shali be filed with the secretary of state and Is

effectlve upon filing.

Subd. 5. {(EFFECT OF ELECTION UPON BYLAHS-I Upon filing an

election pursuant to subdivision &, all provisions of the bylaws

that 2are consistent with sections 1 to 125 remain or become

effective and all provisions of the bylaws that are inconsistent

with sections 1 to 125 cease to be effective.

Subde 6. ICHOICE OF INCORPORATIOMN UNTIL JANUARY 1, 1983.!

From July 1, 1981 to December 31, 1982, inclusivey, a corparation

incorporated for a2 purpose or purposes for which a corporation

may be incorporated under sections I to 125 may be incorporzted

either under sections 1 to 125 or under Minnesota Statutes,

Sections 301.01 to 201.67, o5, if applticable, Minnesotsa

Statutes, Sections 301.01 to 301.57 and 3194.01 to 319A.22.

Subd. 7. (NON-ELECTING BUSINESS CDRPORATIONS SUBJECT TO

LAR AS OF JANUARY 1, 1983.! A corporation in existence on

January 1, 1283 and incorporated for a purpose or purposes for

which a corporation may be incorporated under sections 1 to 125

ory if applicables secticens 1 to 125 and Minnesota Statutesy

Chapter 31%A, other than a corporatien incorporated under

Minnesota Statutes, Chapter 200, that has not elected before

-———

January 1, 1983 to become subject to sections 1 to 125, becomes

governed by secticns 1 to 125 ory if applicable, sections 1 to

125 and Minnesota Statutes, Chaptesr 31%4A, on Januasry 1y 1983 as

futly as though the corporation had been incarporated unde(

sections 1 to 125 or, if applicabley sections 1 to 125 and

¥Yinnesota Stztutes, Chapter 319%&. All provisions of the

articles and bylaws of the corperation that may be included in

the articles or bylaws under sections 1 to 125 remain in

effect. All provisions of the articles and bylaws of the

corporation that are inconsistent with seétions 1 to 125 cease

- o

tc pe effective on Jznuary 1, 1983« Any provisions regquired by

7
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sections 1 to 125 to be contained En the articies that do not

appear in the articles are read inta them as a matter of law.

Subd. 8. [INCORPORATION AFTER JANUARY 1, 1283.} Effective

January 1, 1983, a corparation incorporated for a purpose or

purposes for which a corporation may be incorporated under

sections 1 to 125 shall be incorporated only under sections 1 to

125.

Subde 9. [LAWNS NOT TO APPLY.]l Minnesota Statutes, Sections

222.19, 222.23, 300.01, 300.02, 300.06 to 300.0%, 300.12 to

300.68, and Chapters 301 and 316 do not apply to a corporation

incorporated under or govetned by sections I to 125.

Sece 3. [302A.0311 [TRANSITION.]

The continuation or complietion of any act by a corporation

that has not incorporated under, but hac become governed by,

sections 1 to 125, and the continuation or performance of any

executed or wholly or partially executory contracty conveyarnce,

or transfer to or by the corporation, shall, if otherwise lawful

before the corporation became governed by seciions 1 te 125,

remain valid, and may be continued, compieted, consummated,

enforcedy, or terminated as required or permitted by a statute

apelicable prior to the date on which the corporation became

governed by sections 1 to 125.

Sec. 4;. 1302A.0411 [RESERVATION OF RIGHT.!}

The state reserves the richt to amend or repeal the

rrovisions of sectfons 1 to 125. A corporation incorporated

under or governed by sections 1 to 125 ¥s subject io this

reserved right.

INCORPORATIONS ARTICLES
Sece 5. [3024.1011 [PURPOSES.}
A corporation may be incorporated under sectians 1 to 125

for any business purpose or purposes, unless some othar statute

of this state requires incnerporation for a2ny of those purposes

under a different law. Uniess otherwise provided in its

”articles, a corporation has general business purpcsesa

"Sece 6«. [302A.1051 [ INCORPORATORS.I

" One or more natural persons of full age may act as

incorporators of a corporation by filing with the secretary of

e
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state articles of incorporation for the corporation.

Sece 7. 1[302A.111} [ARTICLES.!
Subdivision 1. [REQUIRED PROYISIONS.! The articles of

incorporation shall contains

(a) The name of the corporations;

{b) The address of the registered office of the corporation

and the name of its registered agent, if any, at that address;

(c) The aggregate number of shares that the corporation has

authority to issuei and

{d) The name and address of each incorporatora

Subde 2« [ISTATUTORY PROVISIONS THAT MAY BE MODIFIED ONLY

—— ————

IN ARTICLES.! The following provisions govern a corporation

unless modifted in the articless

{a) A corporation has general business purposes (section 5);

{b) A corporation has perpetual existence and certain

powers (section 21)%

(c} The power to adopt, amend, or repeal the bylaws is

vested in the board (section 25);

{d] A corporation wust allow cumulztive voting for

directors (section 33)%

(e) The atfirmative vote of a majority of directors present

is required for an action of the board (section 40}%

{f} A written action by the board taken without a meeting

must be signed by all directors (section 411}

(g} The board may authorize the issuance of securitties and

rights to purchase securities ({(sectien 55, subdivision 1};

{h) All shares are common voting shares of one class and

one series (section 55, subdivision 2, clauses (z) and 19 H

{i) All shares have equal rigchts and preferences in all

matters not otherwise provided for by the board {section 55,

subdivision 2, clause (b})s

(j) The par value of shares ts fixed at one cent per share

for certain purposes and may be fixed by the board for certain

other purposes {(section 55, subdivision 2, clause (cl);

{k) The board or the shareholdess may issue shares for any

consideration or for no consideration to effectuate share

dividends or splitsy and determine the value of nonmonetary
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consideration {section 57, subdivision 1]}

(1) Shares of a class or series nust not be issued to

holders of shares of another class or series to effectuate share

dividends or splits, untess authorized by a majority of the

voting shares of the same class or series as the shares to be

issued (section 57, subdivistion 1)}

{m]l & corporation may issue rights to purchase securities

whose terms, provisions, and conditions are fixed by the board

{section 5B}3;

(n) A shareholder has certain preemptive rights, unless

otherwise provided by the board {section 59)3%

{o) The affirmative vote of the holders of a majority of

the voting shares represented and voting at a dufy held meeting

is required for an action of the shareholders, except where

- - —

section 1 to 125 requires the affirmative vote of a majority of

all voting shares (section 68, subdivision 1}; and

{p) Shares of a corporation acquired by the cotporation may

te reissued (section 86, subdivision 1).

Subd. 3. [STATUTORY PROVISIOMS THAT MAY BE MODIFIED EITHER

IN ARTICLES OR IN BYLAWKS.] The folfowing provisions govern a

corporation unifess modified either in the articles or fin the

bylaws:

{a) Directors serve for an indefinite term that expires at

the next requiar meeting of sharehcliders {section 2%)3

{b} The compensation of directors is fixed by the board

(section 31)%

- s s = e o e e - e e

{c) A certain method must be used for removal of directors”

{section 351}3

- e e o e s e

{d) A certain method must be used for filling board

vacancies {(section 36}

te) If the board fails to select a place for a board

meeting, it must be held at the principat executive office

{section 37, subdivision 1}3

(f) 4 director may cal! a board neeting, and the notice of

the meeting need not state the purpose of the meeting (section

37, subdivision 3)s5

{g) A majority of the board is a quorum for a board meeting

10
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(section 3%);

(hl A committee shall consist of one or more persons, who

need not be directors, appointed by atfirmative vote of a

majority of the directors present €(section 42, subdivision 2);

(i) A majority of a commitiee is a quorum for a committee

meeting, unless otherwise provided by a resolution of the board

{section 42, subdivision 3);

(J) The board may establiish a committee of disinterested

persons {(section 43};

{k} The chief executive officer and chief financial officer

have specified duties, unti! the board determines otherwise

{section 47);:

(1) Officers may delegate some ot all of their duties and

powers, if not prohibited by the board from do ing so (section

- —

5313

{m) The board may establish uncertificated shares {(section

60, subdivision 7}3

in) Regular meetinags of shareholders need not be held,

untess denanded by a shareholder undes certain conditions

{section 65};

e o s e e

{o) Not less than 10-days nor more than eo—dayé notice is

required for a meeting of shareholders (section 67, subdivision

2)s

{p} The number of shares reguired for a quorum at a

sharehoiders meeting is a ﬁajority of the voting shares (section

70)%

(a) The board may fix 2 date up to 50 days before the date

of a shareholders! meeting as the date for the determination of

the nolders of voting shares entitied to notice of and to vote

at the meeting (section 71, subdivision 1};

{r) Each share has one vote unless otherwise provided in

the terms of the share (secticn 71, subdivision 2); and

{s) Indemnification of certain persons is required (section

84)s and

{t}] The board may authorizey and the corporation may make,

distributions not prohibited, limited, or'restricted by an

agreenent (section 85, subdivision 1}«

11
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Subd. 4. (OPTIONAL PROVISIONS: SPECIFIC SUBJECTS.I The

foliowing provisions relating to the nanagement of the business

or the regulation of the affairs of a corporat ion may be

included either in the articles ot, except for naming members of

the first board or fixing a greater than majority director or

shareholder votes in the bylaws:

ta) The members of the first board may be named in the

articles (section 26, subdivision 1);

{b) A manner for increasing or decreasing the number of

directors may be provided (section 27});

(c) Additional quafifications for directors may be imposed

{section 28);:

(d) Directors may be classified tsection 32);

{e) The day or date, time, and place of board meetings may

be fixed (section 37, subdivision 1}%

{f) Absent directors may be permitted to give written

consent or opposition to a proposal (section 381};

-

(g) A larger than majority vote may be required for board

action (section 40);

th} Authority to sign and deliver certain documents may bhe .

delegated to an officer or agent of tne corporation other than

the chief executive officer (section 47, subdivision 2}

(i) Addit{onal officers may be designated {(sect fon 48);

i) Additional po#ers, rights, duties, and responsibilities

may be given to officers {(section 4%);

{k) A wethod for filling vacant offices may be specified

{section 52, subdivision 3}

(1] 4 certain officer or agent may be authorized to sign

cshare certificates (section 60, subdivision 2}

‘{m)} The transfer or registration of transfer of securities

may be restficted (section 641}5

tn) The day or date, time, and place of regular sharehoclder

meetings nay be fixed (section 65. subdivision 313

(o) Certain persons may be authorized to call special

meetings of shareholders (section ¢6, subdivision 1)}

{p) Notices of shareholder meetings may be required to

contain certain information fsection 57¢ subdivision 3);

12
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(g) A targer than majority vote may be required for

— -———

shareholdes action (section 681);

{r] Voting rights may be aranted in or pursuant te the

articles to persons who are not shareholders (section 71,

suddivision 4)3

{s) Corporate actions giving rise to dissenter richts may

be designated (section 80, subdivision 1, clause (el); and

(t) The rights and priorities of persons to receive

distributions may be established €section 85}

Subde 5. [OPTIOHAL PROVISIONS: GENERALLY.I The articles:

nay contain other provisions not kinconsistent with law relating

to the management of the business or the reguiation of the

affairs of the corporation.

Subde. 6. It Is not necessary to set forth in the articles

any of the corporate powers granted by sections I to 125.

Secs 6. [1302A.1151 [CORPORATE NAME.]

Subdivision 1. [REQUIREMERTS; PROHIEITIONS.} The corporate

o > - —

nanes

(a) Shatl be in the English languace or in any other

language expressed in English letters or characterss

(b} Shall contain the word "corporation™, "incorporated“,

or "limited*, or sha!l contain an abbreviation of one or mo;e'pf

these words, or the word "company™ or the abbreviation *Co." if

that word or abbreviztion is naot immediately preceded by the

word ™and™ or the character "t*. This provision does not affect

the right of a domestic corporation extsting on January 1, 1983

or a foreign corporation authorized to do business in this state

on that date to continue the use of its names

B

tc) Shall not contain a woed or phrase that indicates or

imeclies that it is incorporated for a purpose other than one ar

more business purposes for which 2 cosporation may be

incorporated under sections 1 to 125;

{d) Shall not be the same asy or deceptively simifar to,

the name of a domestic corporation or a foreign corporation

autnorized to do business in this state, or 2 name the exc lusive

- - -

right to which isy, at the time, reserved in the marner provided

in section 9 or in Minnesota Statutes, Sections 333.001 to

13
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332.52, unless there is filed with the articies one aof the

following:

(1} The written consent of the domestic corporation or

foreign corporation authorized to do business in this state

having the same or a deceptively similar name or the holder of a

reserved name to use the same or deceptively simitar namej

(2) A certified copy of a final decree of a court in this

state establishing the prior right of the applicant to the use

of the name in this state; or

(3) The applicant®*s affidavit that the corporation with the

sane or deceptively similar name has been incorporated in this

state for at least three yearsy ¥f it is a domestic corporation,

or has been authorized to do business in this state for at least

three years, if .it is a foreign corporation, and has not during

the three year period filed any document with the secretary of

state; that the applicant has mailed written notice to the

corporation by certified mail, return receipt requestedsy

properly addressed to the registered office of the corporation

shown in the records of the secretary of state, that the

applicant intends to use the same or deceptively similar name

and the notice has been returned to the applicant as

————

undel iverable to the addressee corporations; that the applicant,

after diligent inquiry, has oeen unable to find any telephone

listing for the corporation with the same or deceptively similar

name in ithe county in which is located the registered office of

the corporation shown in the records of the secretary of statej

and that the applicant haé no knowledge that the COrporatiqn is

currently engaged in business in this states

Subd. 2. [IDETERMIRATICN.] The secretary of state shatl

determine whether a name ts “deceptively similar™ to another

nane for purposes of this section and section %a

Subde 3. [DTHER LAWS AFFECTING USE OF NAMES.! This section

o v o e e e o o —

and section 9 do not abrogate or Iimit the law of unfair

conpetition or untair practices, nor Minnesota Statutes,

Sections 333.001 te 333.52, nor the taws of the United States

with respect to the right to acquire and protect copyrights,

trade names, trademarks, service namesy setvice marksy or any

——— -

14
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other rights to the exclusive use of names or symbols, nor

derogate the common law or the principles of equitye.

Subd. 4. [USE OF NAME BY SUCCESSOR CORPORATION.] A

corporation that is merged with another domestic or foreign

corporation, or that is incorporated by the reorganization of

one or more domestic or foreign corporations, or that acquires

by sale, lease, or other disposition to or exchange with a

domestic corporation é(l or substantially afl of the assets of

another domestic or foreign corporation including its name, may

have the same name as that used in this state by any of the

other corporationsy if the other corporation was ¥ncorporated

under the laws of, or is authorized to transact buciness in,

this state.

Subde 5. [INJUNCTION.} The use of a name by a corporation

- o o o

in violation of this section does not affect or vitiate its

corporate existencey but a court in this state may, upon

application of the state or of a person interested or affected,

enjoin the corporation from doine business under a name assumed

in violation of this section, although its articles may have

been filed with the secretary of state and a certificate of

incorporation issued.

Sec. 9. [3028.117} LRESERVED NAHE.I

Subdivision 1. [WHO MAY RESERVE.] The exclusive right to

the use of a corporate name otherwise permitted by section 8 may

be reserved by?

{a) A person doing business in this state under that name

or a nane deceptively similar to that names;

(b)) & rerson iptending to incorporate a corporation under

sections 1 to 125%

{c) A domestic corporation intending to change its names

(d) A foreign corporation intending to make application for

a certificate of authority to transact business in this statej}

(e) A foreign corporation authorized to transact business

in this state and intending to change its names;

(f) A person intending to incorporate a2 foreign corporation

and intending to have the foreign corporatfon make application

for a certificate of authority to transact business in this

15
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state; ot

—— s e e o s

(g} A foreign corporation dcing business under that name or

a name deceptively similar to that nare in one or mcre states

other than this state and not described in clauses (d)s (e}, or

(f,'

Subde. 2. [METHOD OF RESERVATION.] The reservation shail be

nade by filing with the secretary of state a request that the

rname be reserved. If the name is available for use by the

applicant, the secretary of state shall reserve the pname for the

éxctusive use of the applicant foer a period of 12 months. The

reservation may be renewed for successive 12 month periods.

Subd. 3. [TRANSFER OF RESERVATION.] The rignt toc the

e

exclusive use of 2 corporate name reserved pursuant to this

section may be transferred to another person by or on behaif of

the applicant for whom the name was re erved by filing with the

secretary of state a nctice of the transfer and specifying the

nane and address of the triansferee.

Sec. 10. [3024.121) [REGISTERED OFFICEF REGISTERED AGENT.I

Subdivision 1. [REGISTERED GFFICE.I A corporation shall

continuously maintain a segistered office in this state. A

redistered office need not be the same as the psincipal place of

business of the principal executive office of the corporation.

Subde 2. [REGISTERED AGENT.! 4 corporation may designate

in its articles a registered agent. Tne regtstered agent may he

a natural person residing in this state, a domestic corparation,

or a foreign corporation authorized to transact business in this

state. The registered zgent must maintain a business office

that is identical with the registered afficean

Sece 11 [302A.123) [CHANGE OF REGISTERED QOFFICE DR

REGISTERED AGENT.!

Subdivision 1. [STATEMENT.I A corporation may change its

registered office or designate of change its registered agent by

-

fiting with the secretary of state a statement contzinings

tal The name of the corporations

(b} The present address of its registered offices;

{cl If the aadress of its registered office is to be

changed, the Rew address of its registered offices

1¢
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(d) The name of its registered agent, if any:

{e) If its registered agent is to be designated or changed,

the name of its new regictered acents

(f) A statement that the addpess of its registered office

and the address of the business ocffice of its registered agent,

as changedy will be identicali; and

(g} A statement that the change was authorized by

resolution approved by the affirmative volte of a majority of the

directors present.

Subd. 2. [RESIGNATION OF AGENT.}! A registered z2gent of a

corporation may recign by filing with the secretary of state a

duplicate signed written notice of resignation. The secretary

of state shall forward cne of the filed originais to the

corporation at its registered office. The appointment of the

agent terminates 30 days after the notice is filed with the

secretary of state.

Subde 3. [CHANGE OF BUSINESS ADDRESS OF AGENT.) 1f the

business address of a registered agent changesy the agent shall

change the address of the tegistered office of each corparation

represented by that agent by filing with the secretary of state

a statement as required in subdivision 1, except that it need be

signed only by the registered agent, need not be responsive to

clauses (e} or (g}ly, and must recite that a copy of the statement

has been nailed to each of those corporationse

Sec. 12. [302A.1311 [AMENDMENT OF ARTICLES.]

A corporation may at any time amend its articles to include

or modify any provision that is required or permitted to appear

in the articles or to omit any provision not required tc be

included in the articles.

Sece 13. 13024.133] [PROCEDURE FOR AMENDMENT BEFORE
ISSUANCE JF SHARES.]

Before the issuance of shares by a corporation, the

articles nay be amended pursuant to section 24 by the

incorpcraters or by the boarda

Sec. 14. 13024.135] IPROCEDURE FOR AMENDMENT AFTER
1SSUANCE OF SHARES.1 '

Subdivision 1. [MANNER OF AMENDMENT.] After the issuance

17



10
11
12

13

14

15
16
17
18
19
20
21
22
23

25
26
27
28
29
.30
31
32

34

35

37

[REVISOR I PMM/CS &1-0284

of shares by the corporation, the articles may be amended in the

manner set forth tn this sectione.

Subde 2. [SUEBEMISSI1ON TO SHAREHOLDERS.l A resolution

—— e — - e o 1 e o o

approved by the affirmative vote of a majority of the directors

present, or proposed by a shareholtder or shareholders holding

one percent or more of all voting shares, that sets forth the

proposed anmendment shall be submitted to a vote at the next

regular or special meeting of the sharehol ders of which notice

can be tinely given. Any number of anendnents may be submitted

to the shareholders and voted upon at one meetinag, but the same

of substantially the same amendment proposed by a shareholder or

shareholders need not be submitted to the sharehotders or be

voted upon at more than one meeting during a 15-month periocde.

The resolution may amend the articles in their entirety to

restate and supersede the original articles and atl amendmentis

to thema. An amendment that restates the arttecles need not set

forth the names cr addresses of the incorporators nor aof any

forner directors or tegistered agentse.

Subde. 3. [NOTICE.] Kritten notice of the sharehclders?®

- - . e .

neeting setting forth the substance of the proposed amendment

shall be given to each shareholdet In the manner provided in

section 67 for the giving of notice of meetings of shareholders.

Subde 4« [APPROVAL BY SHAREHOLDERS.I (a) The proposed

anmendnent is adopted when approved by the affirmative vote of

the holders of a majority of the voting shares presenty except

as provided in paragraph (b).

{b) If the atticles provide fcr 2 specified proportion or

nunber equal to or larger than the majocity necessary to

transact a specified type of business at a meetina, or if it is

propesed to amend the articles to provide for a specified

proportion or number asual to or larger than the majority

necessary to transact a specified type of business at a meeting,

the affirmative vote necessary te add the provision to, or te

amend an existing provision iny the articles is the targer of 2

{1) The specified propartion or number or,y in the absence

of a specific provision, the affirmative vote necessary to

transact the type of business described in the ptoposed

15
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anendnent at a meeting immediately betore the eftectiveness of

the proposed amendment; or

(2) The specified proportion or number that would, upon

effecti veness of the prouposed amendment, be necessasry to

transact the gpecified type of business at a meeting.

Sec. 15. [302A.137} ICLASS OR SERIES VOTING ON
AMENDMENTS. I

The holders of the outstanding shares of a class or series

sre entitled to vote as & class or series upcn a proposed

amendment, whether or not entitted to vote thereon by the

provisions of the articles, if the amendment woulds

{a) Increase or decrease the aggregate number of authorized

shares of the class or seriess

{b) lncrease or decrease the par value of the shares of the

class or seriess}

tc) Effect an exchange, reclassificat fon, or cancellation

of all or part of the shares of the class or seriess

{d) Effect an exchanges or create a right of exchange, of

alt or any part of the shares of another class or series for the

shares of tne class or seriesj;

te) Change the rights or preferences of the shares of the

class or seriess

(f)} Chance the shares of the class or series, whether with

or withoul par value, intc the same or z different number of

sharesy either with or witheut par value, of the same or ancther

class or seriess

{g) Create a new class or series of shares having rights

and preferences pricr and supericr to the shares of that class

or series, or increase the rights and preferences or the number

of authorized sharesy of a class or series having rights and

———

preferences prior or superior to the shares of that class or

seriess

- ——

{h) Divide the shares of the class into series and

deternine the designation of each series and the variations in

the relative righis and preferences between the shares of each

series, ot authorize the board to do so}

(i) Limitl or deny any existincg preemptive rights of the

19
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shares of the class or series; or

(i} Cancel or otherwise affect distributidns on the shares

of the class or series that have accrued but have not been

declareda

Sece 16. [302A.1391 [ARTICLES OF AMENDMENT.!}

Khen an amendment has been adopted, articles of amendment

shall be prepared that containt

{a) The name of the corporationg

{b)] The amendment adopteds;

{c) The date of the adoption of the amendment by the

shareholdersy or by the incorporators or the board where no

shares have been issueds

{d} 1f the amendment provides for but does not establish

the nanner for effecting an exchange,y reclassification, or

cancellation of fssued shafesy a statement of the manner in

which it will be effected; and

(e) If the amendment restates the articles in their

entirety, a statement that the restated articles supersede the

original articles and all amendments to them.

Sec. 17« [302A.1411 [EFFECT OF AMENDMENT.]

Subdivision l« [LEFFECT ON CAUSE OF ACTIOK.! An amendrent

—n o e o s e e s - — -

does not affect an existing cause of action in favor of or

sgiinst the corporationy nor a pending suit to which the

corporation is a partyy nor the existing rights of persons other

than sharehoiderse.

Subd. Z. {EFFECT OF (HANGE OF NAME.] 1f the corporate name

—— e e

is changed by the amendment, a suit brought by or against the

corporation under its former name does not abate for that reasone.

Sec. 15. 13024.151) [FILING ARTICLES.!

htticles of Incorporation and articles cf amendment shall

be filed with the secretary cf state.

Sec. 19. [3024.1521 [EFFECTIVE DATE OF ARTICLES.I

Articles of incorporation are effective and corporatse

existence begins when the articles of Incorpogation are filed

with the secretary of state. Articles of amendment are

effective when filed with the secretary of state or at anotherv

tine within 30 days after filing if the articles of amendment so

20
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provide «
Sece 20. [302RA.155} [PRESUMPTION; CERTIFICATE OF
IXNCORPORATICN ]

when the articles of incorporation have been filed with the

secretary of state, it is presumed that alt conditions precedent

required to be performed by the incorporators have been compliied

with and that the corpctation has been incerporatedy and the

secretary of state shall issue a certificate of incorporation to

the corporation, but this presumption does not apply against

this state in a proceeding to cancef or revoke the certificate .

of incorporatton or toc compe! the involuntary dissolution of the

caorporation.

PONERS
Sec. 21. [3024.161] [POWERS.I
Subdivision 1. [IGFRNERALLYS; LIMITATIONS.] A corporation has

the powers set forth in this section, subject to zny [imitations

provided in any other statute of this state or in its articles.

Subd. 2. [DURATIOM.! A corporation has perpetuat duration.

- ey s o

Subde 3. [LEGAL CAPACITY.! A corporation may 3ue and be

suesdy complain and defend and participate as a party or

otherwise in any leyal, administecative, or arbitration

proceedings in its corporate name.

Subde %« (PRGPERTY OWNERSHIP.} A corporation may purchase,

leasey Or othesrwise acquirey own, hotd, impsove, use, and

otherwise deal in and withy real or personal property, or any

interest therein, wherever situated.

Subde 5. [PROPERTY DISPOSITIONK.]I A corporation may sefl,

convey, mortgage, create a security interest ins lease,

exchange, transfer, or otherwise dispose of alt or any part of

its real or personal property, or any interest therein, wherever

situated.

Subde. 6. [TRACING IN SECURITTES; OBLIGATIONS.I A

corporation may purchase, subscribe fory or otherwise acquirey

owny hold, votes use, emptoy, seil, exchange, mortgage, lend,

create a security interest iny or otherwise dispose of and

otherwisa use and deal in and withs securities or other

interests in, or obligations of, a person of direct or indirect

21
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obligations of any domestic or foreign government or

instrunrental ity thereof.

Subde 7. [CONTRACTS; MORTGAGES.L A corporation may make

coniracts and incur liabtlistiesy, borrow money, Issue its

securitiesy and secure any of its oblkgations by mottgage of ar

creation of a security interest in all or any of its property,

franchises znd income.

Subde 8+ [INVESTMENT.! & corporation may invest and

retnvest its funds.

Subde 9. [HOLDING PROPERTY AS SECURITY.! A corporation may

——————— ——

take and hold real and personal propesty, whether or nat of a

kind sold or otherwise deaft in by the corporation, as security

for the payment of money loaned, advanced, or invested.

Subde. 10. [LOCATION.! A corporation may conduct its

— o oy o

business, carry on its operations, have of ficesy and exercise

the powers granted by sections 1 to 125 anywhere in the universe.

Subde 11. [DONATIONS.! A corporation may make damations,

frrespective of corporate tenefit, for the public weifare; {or

soctaly community, charitable, rel fajous, educatianat,

scientificy, civic, literary, and testing for public safety

purposesy and for similar or related purposesy for the purpose

of fostering national or internati onal amateur sports

conpetitiony for the preventicon of cruelty to children and

animalisi and, in time of war or other national emergency, for

any and all purposes in aid thereofe.

Subde 12. [WARF MATIONAL EMERGENCY.] At the reguest of the

governnent of the United States or of this state or any of their

respective agenciesy, a corporation may transact any fawful

business in time of war or other national emergency,

notwi thstanding any limitation on the purposes set forth in its

articles.

Subds 13. IPENSIONS; BENEFITS.l A corporation may pay

pensicnsy fetirement allowaneces, and compensation for past

services to and for the benefit oft, and estavlishy maintain,

continue, and carry out, whaolily or partially at the expense of

the corporation, employee ar incentive benefit plans, trusts,

and provisicns to or for the benefit of, any or all of its and

b g e e
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its related corporations® officers, directors, employees, and

agents and the families, dependents, and beneticiaries of any of

them. It may indemnify and purchase and maintain insurance for

and on behalf of a fiduciary ef any of these employee benefit

and incentive plans, trustsy, and provisionse

Subd. 14. [PARTICIPATING IN MANAGEMENT.! A corporation may

————— o - o

participate in any capacity in the promotion, organization,

ownerships, management, and operation of any organization or in

any transaction, undertaking, or arrangement that the

participating corporation would have power to conduct by itseif.

whether or not the participation involves sharing or delegation

of control with or to otherse.

Subde 15. [INSURARCE.} A corporation may provide for its

benefit tife insurance and other insurance with respect to»the

services of any or all of ¥ts officers, directors, empfovees,

and agents, or on the [ife of a shareholder for the purpose of

acquiring at the death of the shareholder any or all shares in

the corporation owned by the shareholderes

Subd. 16 [(CORPORATE SEAL.} A corporation may have, atter

o ——————— ——————

at pteasure, and use a corporate seal as provided in section 22.

Subd. 17. [BYLAXS.l A corposation may adopt, amend,y and

e e v et e e e

repeal bylaws relating to the manaaement of the business or the

regulation of the affairs of the corporation as provided in

section 25.

Subde 18. [COMMITTEES.] A corporation may establish

conmittees of the board of directorsy elect or appoint persons

to the committees, and define their duties as provided in

sections 42 and 43 and fix their compensation.

Subde 19. [DFFICERSs EMPLDYEES? AGENTS.] A corporation may

elect or appoint officers, empiovyees, and agents of the

corporation, and define their duties as provided in sectionsréb

to 54 and fix their compensation.

Subdae 20. [SECURITIES.] A corporation may issue securities

and rights to purchase securities as provided in sections 55 to

63a

———

Subde 21. [LDANS: GUARANTIESS: SURETfES.I & corporation may

lend money to, guarantee an obligation of, become a surety for,

23
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or otherwise financially assist persons as provided in section

82 .

Subd. 22. [ADVANCES.] A corporation may make advances to

its directors, officersy and employees and these of its

subsidiaries as provided in section 83.

Subd. 23. [INDEMNIFICATIIN.I A corporation shatll indemnify

persons against certain expenses and liabilities only as

provided in section 84.

Subd. 26. [ASSUMED NAMES.] A corporation may conduct altl

——— s e i

of part of itts business under one orF nore assumed names as

provided in Minnesota Statutes, Sections 333.001 to 333.06.

Subde 25. " [OTHER POKERS.] A corporation may have and

—— ——— —— ———

exercise all other powers necessary or convenient to effect any

or all of the business purposes for which the corporation is

incorporated.

Sec. 22. [302A.1631 ICORPORATE SEAL.!

Subdivision 1. [SCAL KOT REQUIRED.! A corporation mayy but

need noty have a corporate seal, and the use or nonuse of a

corparate seal does rot affect the valfdity or enforceabilityrof

a document or act. If a corporation has a corporate seal, the

use of the seal by the corporation on a document is not

necessarlryYe

Subd. 2. [(REQUIRED WORDSF USE.l If a corporation has a

—— e s e e

corporate seal, the seal may consist of a mechanical inprinting

device, Or a Fubber stamp Wwith a facsimile of the seatl affixed_

thereon, of a facsimfle or reproduction of eithere The seal

need include only the word "“Seat”, but it may also include_g

part or atl of the name of the corporation and a combination,

derivations or abbreviation of efither or both of the phrases *a

Minnesota Corporation™ and "Corporate Seal™. If a corporate

seal is useds it or a facsimile of it may be affixed, engraved,

printed, ptaced, stamped with indelibie ink, or in any aother

manner repruduced on any documente

Sece. 23. [202A.165) lEFFECT OF LACK OF POKER: ULTRA
VIRES .}

The deingy continuingy or pecforning by a corporation of an

acty or an executed or wholly or partially executory contract,

2%
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conveyance or transfer to or by the corporatiaony if otherwise

fawful, is not invalid because the corporation was without the

power to do, continue, or perform the act, contract, conveyance,

or transfery unless the lack of power fs established in a court

in this states

{a) In a proceedine by a shareholder against the

corporation to enjoin the doing, confinuing, or perforsing of

the act, contract, conveyance, or transfer. If the unavthorized

acty continuation, or performance sought to be enjerined is

beingy or to be, performed or made pursuént to a contract to

which the corporation is a party, the court mays ¥if just and

reasonable in the circumstances, set aside and enjoin the

performance of the contract and in so doing may allow to the

corporation or to the other parties to the contract compensation

for the loss or damage sustained as a result of the action of

the court in setting aside and enjoining the performance of the

contracts

{b}) In a proceeding by or in the name of the corppraticn.

whether acting directiy or through a legal representative, or

through shareholders in a representative or derivative suit,

against the incumbent or former officers or directors of the

corporation for exceeding or otherwise violating their

authority, or against a person having actual knowiedage of the

lack of power; or

{c) In a proceeding by the attorney general, as provided in

section 111, to dissoive the cotporations or in a proceeding by

the attorney general to enjoin the corporation from the

transaction of unauthorized businesse.

ORGANIZATIONS BYLAMWS
Sec. 24. [3028.171) [CRGANIZATION.]
Subdivision 1. [ROLE OF INCORPORATORS.} It the first board

is not naned in the articles, the incorporators may elect the

first board or may act as directarsy in the same manner as

directors,y, with all of the powers, rights. dut ies, and

liapitities of directors, until directors are elected, until

shares are issued, or until the organization of the corporation

is conplete, whichever occurs first.

25
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Subde 2. ([MEETING.]l After the issuance of the certificate

of incorporation, the incorporators or the directors named in

the articles shall either hold an organizational meeting at the

call of a majority of the incorpoctators or of the directors

named in the articles, or take written action, for the purposes

of transacting business and taking actions necessary or

appropriate to complete the crganization of the corpaoration,

including, without limitation, amending the artictes, electing

directors, adopting bylaws, electing oftficers, adopting banking

resofutions, authorizing or ratifying the purchasey lease, cr

other acquisition of suitable space, furniture, furnishinase

supplies, and materials, approving a corporate seal, approving

forms of certificates or transaction statements for shares of

the corporation, adopting a fiscal year for the corporations

-

accepting subscriptions for and issuing shares of the

corporation, and making any appropriate tax elections. If a

meeting is hefd, the person or persons calling the meeting shail

give at least three days notice of the meeting to each

ingorporator or director named, stating the date, time, and

pltace ot the meeting.

Subdivision 1. {[GENERALLY.] A corporation may, but need

not, have bylaws. Eylaws may contain any ptevision relating to

the management of the business or- the regulation of the affairs

of the corporation not inconsistent with law or the articles.

Subd. 2. [POWER 0OF BOARD.! Initial bylaws may be adopted

pursuant to section 24 by the incerporators or by the first

boarfd. Unless reserved by the articles to the sharehotfders, the

power to0 adopt, amend, or repeal the bylaws is vested in the

board. The power of the board is subject to the power of the

shareholders, exercisable in the manner provided in subdivision

3, to adopt, amendy or repeal bytaws adopted, amendedy ar

repealed by the board. Aiter the adoption of the initial

bylawss the board shaii not adopt, amend, of repeal 2 bylaw

fixinc a quorum four meetinas of shareholders, prescribing

procedures for removing directars or titling vacancies tn the

board, or fixing the number of directors or their

- o e . e e e e i e s e S o
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classificatians, qualifications, or terms of office, but may

adopt or amend a bylaw te increase the number of directorse.

Subde 3. [POWER OF SHAREHOLDERS; PROCEDURE.] If a

shareholder or shareholders holding one percent or more of all

voting shares propose a resolution for action by the

shareholders to adopt, amend, or repeal bylaws adopted, amended, -

of repealed by the board and the resolution sets forth the

provision or provisions proposed for adoption, amendment, or

repeal, the limitations and procedures for submitting,

considering, and adopting the resotution are the same as

provided In sectfon 14, subdivisions 2 to 4, for amendment of

the articlese.

ROARD
Sec. 26, [302&.201} [BOARD.I

Subdivision l. [BOARD TO MANAGE.] The business and affairs :

of 2 corporation shall be manaced by or under the direction of a

board, subject to the provisions of subdivision 2 and secticn

76. The nembers of the first board may be named in the articles

or eiected by the incorporators pursuant to section 24 or by the

shareholders.

Subde 2. [SHAREHOLDER MANAGEMENT .l The holders of the

voting shares of ihe corporaticon may, by unanimous affirmative

vote, take any action that sections 1 to 125 require or permit

the board to take or the shareholders to take after action or

approval of the board. As to an action taken by the

sharenolders in that manners

ta) The directors have no duties, liabitities, or

responsibifities as directors under sections 1 to 125 with

respect to or arising from the action;

{b) The shareholders collectively and tndividually have all

of the duties, liabilities, and responsibilities of directors

under sections 1 to 125 with respect to and arising from the

actions

{c) 1f the action relates to a matter required or permiited

by sections 1 to 125 or by any other law to Ee approved or

adopted by the board, either with or without approval or

adoption by the shareholders, the action is deemed to have been

- -
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approved or adopted by the board; and

(dl A requirement that an instrument filed with a

governmenta! agency contain a statement that the action has been

approved and adopted by the board is satisfied by a statement

that the sharcholders have taken the action under this
subdivision.

Seca 27 [302A.203] [NUMEERG]

The board shaltl consist of one or more directbrs- The

number of directors shalt be fixed by, or in the manner provided

ins the articles or byjaws. The number of directors may be

increased ory subject to section 35, decreased at any time by

amendnent toys or in the manner provided in, the art icles or

bylawse.

Sece 28+ [302K4.205] [QUALIFICATIONS; ELECTION.I

Directors shall be natural persons-. The method of election

and any additional gualtifications for directors may be imbosed

by or in the manner provided in the articles or bylawse.

Sece 29. [3024.207] [TERMS.]

Uniless fixed terms are provided for in the articles or

bytawsy 2 director serves for an indefinite term that expires at

the next reguiar meeting of the shareholders. The term of a

director shall not exceed five years. & director holds office

for the term for which the director was elected 2nd until a

successor is elected and has quatlifieds or until the earlier

death, resignation, removal, or disqualificatton of the director.

Sec. 30. 13024.2091 [ACTS NOT VOID OR VOIDABLE.]

The expiration of a director’s term with or #ithout the

election of a qualified successaor does not make prior or

subsequent acts of the officers or the board void or voidablee

Sec. 31. 1[302Aa.211) [COXPENSATION.]

Subject to any limitations in the articles or bylaws, the

board may fix the compensation of directorsa

Sece 32. [302A.213] [CLASSIFICATION OF DIRECTORS.]

Directors may be divided into c¢lasses as provided in the

- - - —

articles or bylaws.

Sece 33. [302A.215] [CUMULATIVE VUTlﬂG FGR DIRECTORS 1

ynless the articles provide that there shal! be ne

rg:!
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cunulative voting, and except as provided in section 35,

subdivision 5, each shareholder entitied to vote for directors

has the right to cumulate those votes in the election of

directors by giving written notice of intent to cumutate those

votes to the presiding officer at the meeting at which the

election is to occur at any time before the election of

directors at the meetings in which cases

(a) The presiding officer at the meet ing shalt announce,

before the election of directors, that shareheolders shall

cunulate their votess and

~ {b) Each shareholder shall cumulate those vates efther by

casting for one candidate the rumber of votes equal to the

nunber of directors to be elected multiplied by the number of

votes represented by the sharesy or by distributing alf of those

votes on the same principle among any number of candidatese.

Sec. 34. [302A.2211 [RESIGNATION.I

A director may resign at any time by giving written notice

to the corporation. The resignation is efftective withoyt

acceptance when the notice is given to the corporation, unless a

later effective time is specified in the noticea

Sec. 35, [302R.223] [REMOVAL OF DIRECTORS.I

Subdivision 1. [MODIFICATION.] The provisions of this

section apply unless modified by the articles, the byliaws, or an

zgreement described in section 76.

Subde 2. [REMOVAL BY DIRECTORS.l A director may be removed

at any tiae, with or without cause, by the affirmative vote of a

majority of the directors present, tf:

{a) The director was named by the boasd te fill a vacancys

{b) The shareholders have not elected directors in the

interval between the time of the appointment to Tilt a vacancy

and tne time of the removal§ and

(c) A majority of the remaining directors vote to remove

the director.

Subds 3. [REMOVAL BY SHAREHCLDERS.}! Any one or all of the

directors may be renoved at any time, with or without cause, by

the affirnative vote of the holders of the propartion or number

of the voting shares c¢f the classes or sefies the director

29
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represents sufficient to elect them, except as provided in

subdivision 4.

Subd. 4.

VGTING.] In a corporation having cumulative voting,

{EXCEPTION FOR CURPORATIONS WITH CUMULATIVE

unfess the

entire board is removed simultaneously, a director is not

renoved from the board if there are cast against removal of the

director the votes of a number of shares sufficient to elect the

disector at an election of the entire board under cumutative

vaoting.

Subd. 5.

elected at a meeting at which

ELECTION OF REPLACEMENTS.! New directors may be

directors are removede !f the

corporation allows cumuilative voting and a2 shareholder notiftes

the presidinag officer at any time prior to the elfection of new

directors of intent to cumulate the votes of the shareholidery

—

the presiding officer shall announce betore the election that

cunulative voting is in effect, and snacreholders shait cumulate

their votes as provided in section 33, clause (b}

Sec. 36. [302A.225] [VACANCIES.]

Untess different rules for filling vacancies ase provided

for in the articles or bylawss

{a) (1) vacancies on the.board resulting frecm the deathe

resignation, removal, or disqualification of a director may be

filled by the affirmative vote of a majority df the remaining

di rectors, even though less than a gquorum; and

(2) Vacancies on the board resulting from newly created

di rectorships may be filled by the affirmative vote of a

majority of the directors serving at the time of the increase;i _

and

(b} Each director etlected under this section to fit! a

vacancy holds office until a qualified successor is elected by

the shareholders at the next regular or special meeting of the

snarehoiders.

Sec. 37. 13024.231) [BOARD MEETINGS.]

Subdivision i. [TIMESF PLACE.] Meetings of the board miy be

held from time to time as provided in the articles or bylaws at

any place within or without the state thaf the board may select

desctibed in subdivision 2.

6f =y any neans 1f the board fails

30
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to select a place for 2 meeting, the neeting shail be heid at

the principal executive office, unless the articles or bylaws

provide otherwise.

Subde 2. | ELECTRONIC COMMUNICATICNS.! (al A conference

asong directors by any means of communication through which the

directors may simuitaneously heas ezch other during the

conference constitutes a board meeting, if the same notice is

given of the conference as would be required by subdivision 3

for a meeting, and if the numter of directors participating in

the conference would be sufficient to constitute a quorum at a

meeting. Participation in a meeting by that means const itutes

presence in person at the meetinga.

{b) & director may participate in a board meeting not

described in paragrapn (a) by any means of communication through

which the directory cther directors so particiepatings and all

directors physically present at the meeting may simultaneously

hear each other during the meeting. Participation in 2 meeting

by that means constitutes presence in person at the meet ing.

Subde 3. [CALLING MEETIRGS; MOTICE.) Unless the articles

or bylaws provide for a different time period, a director my

call a board meet ing by giving ten days notice to al!l directors

of the date, time, and place of the meeting. The notice need

not state the purpose of the meeting uniess the atticles or

bylaws require ita.

Subde 4. [PREVIDUSLY SCHEDULED MEETINGS.] If the day or

——— s s s

datey, time, and place of a board meeting have been provided in

the articles or bylaws, or announced at a previous meeting of

the soard, no notice is sequiireds. Motiece of an adjourned

meeting need not be given octher than by announcement at the

meeting at which adjournment is takena

Subd. 5. [IWAIVER OF NOTICE.] & director may waive notice

of a meeting of the board. A watver of notice by a director

entitled to notice is effective whether given tefore, at, or

after the meetingy, and whether given in writings orallys or by

attendance. Attendance by a director at a meeting is a waiverx

of notice of that meeting, except winere the director objects at

the becinninag of the meeting to the transaction of business

-——
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because the meeting is not fawfully called or convened and does

not participate thereafter in the meeting.

Sec. 3€. [302A.233] [ABSENT DIRECTOR Sel

1f the articles or bylaws so providey, 2 director may give

advance written consent or opposition to 2 proposal to be acted

on at a board meeting. If the ditector is not present at the

meetingy corsent or opposition to s proposal does not constitute

presence for purposes of determining the existence of 2 quorum,

but consent or opposition shall be counted as a vote in favor of

or against the proposal and shall be entered in the minutes or

other record of action at the meeting, if the proposal acted on

at the meeting is substantially the same or has substantiatly

the same effect as the proposal to which the director has

conéented or objected.

Sec. 39. [302A.235] {QUORUM.!

A majorityy or a larger or smaller proportion or number

provided in the articles or bylaws, of the directors currently

holding office present at a meeting is a quorum for the

transaction of business. In the absence of a quorum, a ma_jority

of the directors present may adjourn a meeting from time to time

unti! a quorum fs present. If a quorun is present when a duly

—— - -

called or held meeting is conveneds the directors present may

- -

continue to transact business until adjournment, even though the

withdrawal of a number cf directors originaltly present leaves

less than the proportion or nurber otnerwise required for a

quorume.

Sec. 40. [3028.227] [ACT GF THE PCARD.I

The board shall take action by the affiemative vote of a.

majority of directors present at a duly held meeting, except

where sections 1 to 125 or the articles reauire the affirmative

vote of a larger proportion or number. If the articles require

a larger proportion or number than is required by sections 1 to

125 for a particular action, the articles shall controle.

Sec. 41. [302A.23%9] [ACTICN WITHOUT MEETING.]

Subdivision 1. [METHOD.] An z2ction required or permitted

to be taken at a board meetina may be taken by written action

signed by ail of the directors unless the actton need not be

32
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approved by the shareholders and the articles so provide, In

which case, the action may be taken by written action sianed by

the smalfer number of directors that would be required to take -

the same action at a meeting of the board at which altl directors

were present.

Subd. 2. [EFFECTIVYE TIME.! The written action is effective

when signed by the required number of directors, unless a

different effective time is provided in the written action.

Subd. 3. [MOTICE: LIARBILITY.] Khen written action is

pernitted to be taken by !ess than all directors, z2il directors

shat) be notified immediately of its text and etfective date.

Faflure to provide the notice does not invaltdate the written

action. R director who does not sign or consent to the written

act}on has nc liability for the action or actions taken thereby.

Sec. 42. [202A.2411 [COMMITTEESS]

Subdivision 1. [GENERALLY.] A rescofution approved by the

affirmative vote of a majority of the board may estabtlish

committees having the authority of the board in the managementr

of the business of the ccocrporation to the extent provided in the

resolution. Committees are subject at all times to the

direction and control of the board, except as provided in

section 43.

persons. GUnless the articlgs or bytaws provide for a different

menbership, a committee shall consist of one or more persons,

who need not be directorsy anpointed by affirmative vote of a

majority of the directors presente«

Subd. 3. [QUORUM.T A majerity of the members of the

i ot - e o .

conmittee present at a meeting is a quorum for the transaction

of tusiness, unless a larger or smaller proportion or number is

provided in the articles or bylaws or in a resolution approved

-—

by the affirmative vote of a majority of the directors present.

Subd. 4. [PROCEDURE.] Sections 37 to 41 a2ppiy to

connittees and members ¢f committees to the same extent as those

cections apply to the board and directorse.

Subd. S. [MINUTES.] Minutesy, if any, of committee meetings

chall be made available upon recquest to members of the commitiee

- —
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1 and to any director.

2 Subde 6. [STANDARD OF CONDUCT.I The establishment of,

( el

2 defegation of authority to, and action by 2 comnittee does not

4 alone constitute compliance by a director with the standard of

5 conduct set forth in section 44.

6 Subd. 7. [COMMITTEE MEMBERS DEEMED DIRECTORS.I Cemmittee

7 members are deemed to be directours for purposes of sections 44,

8 645, and 84.

< Sec. 43. [302A.243) ICOMMITTEE OF DISINTERESTED PERSONS.I

10 Unless prohibited by the articles or bhylaws, the board may

‘11 establish a committee composed of two or more disintecrested

12 directors or other disinterested persons to determine whethear or

13 not it is in the best interests of the corporation to pursue 2

14 particular legal right or remedy of the corporation and whether

| - 15 to cause the dismissal or discontinuance of a particular

16 proceedine that seeks tc assert a right or remedy on behalf of

| ) 17 the corporation. For purposes af this section, a director or

18 other person ts "distnterested' if the director ts not_the owner

| - B 19 of more than one percent of the cutstanding shares ofy or a

20 present or former officer, enployee, or agent ofs the

21 corporation or of a refated curpotztion and has not been made or

22 threatened to be made a party to the proceeding in quéstion. The

23 cozmittee, once established, is not subject to the direction or

24 contro]l ofs or termination by, the boarde A vacancy on the

25 committee may be filled by a majority vote of the remaining

26 members. The good faith determinations of the committee are

27 binding upon the corpcration and tils directorsy otficers, and

28 sharenclders. The committee terminates when it issues a written

29 report of its determinations.

: 30 Sece. 44. [302A.2511 [STANDARD OF CONDUCT.]}

31 Subdivision 1. {(STANDARD: LIABILITY.) A director shall

32 discharge the duties of the position of director in good faith,

33 in a manner the director reasonabliy believes to be in the bgst

34 interests of the corporation, and with the care an ordinarily

i ‘ ‘ 35 prudent person in a like position would exercise under similar

36 circunstances. A person who so performs those duttes is not

37 tiable by reoson of being or havinae been a director of the

36
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corporation.

-~ ——— e e o o g e i

Subde 2. [RELIANCE.] ta) A director is entitied to rely on

infornation, opinions, reports, or statements, including

financial statements and other financial data, in each case

prepared or presented by?$

(1) One or more officers or employees of the corporation

whon the director reasonably believes to be relitable and

conpetent in the matters presenteds

{2) Counsel, pubfic accountants, or other persons as to

nratters that the directer reascnably believes are within the

pcersonts professional or expert competence; or

(3) A committee of the board upon which the director does

not serve, duly esfablished in accordance with sections 39 gnd

40, as to matters within its designated authority, if the

director reascnably believes the committee tc merit confidence.

{b) Paragraph ta) does not apply to a director who has

knowledge concerning the matter in question that makes the

reliance otherwise permitted by paragraph (a} unwirranted.

Subde. 3. [PRESUMPTION OF ASSENT; DISSENT.! A difector who

——— . e o

is present at a meeting of the board when an acticn is approved

-———

by the affirmative vote of a majosity of the directors present

is presumed to have assented to the action approveds uniess the

directors

(a} Ubjécts at the beginning of the meeting to the

transaction of business because the meeting is not lawfuily

cafled or convened and does not participate thereafter in the

meeting; or

——— v o= o

(b} Voies against the action at the meeting.

Sec. 45. {302A.255) [DIRECTOR CONFLICTS OF INTEREST.]

Subdivision 1. (CONFLICT; PRODCEDURE WHEN CONFLICT ARISES.T

. e e e e . et . = it

A contract or other transaction between a corporition and one or

———

more of its directors, or between a corgporation and an

organi zation tn or of which one o¥ more of tts digectors are

directors, ufficersy or lecal reprecentatives or have a material

financial interest, is nol void or voidabl e because the director

cr directors or the other otganizations are parties or because

the direcctor or directors are present at the meeting of the
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snareholdersAor the board or a committee at which the cuntract

or transaction is authorized, approved, or ratified, if:

tal The contract or transaction was, and the person

asserting the validity of the contract or transaction sustains

the burden of establishing that the contract or transaction wasy

falr and reasonable as to the corporation at the time it was

aufhorized. approved, or ratifieds;

{b} The material facts as to the contract or transaction

and as to the director®s or directors® interest are fully

dtsclosed or known to the shareholders and the contract eor

transaction is approved in good faith by the holders of a

majority of the outsianding sharesy but shares owned by the

interested director or directors shall not be counted in

deterﬁining the presenée of a quorum and shall not be vaoted; or

{c) The material facts as to the contract or transaction

and as to the director®s or divrectors® interest are fully

disclosed or known to the board or a committeey; and the boacd ar

conmittee authorizes, approves, or ratifies the contract or

transaction in good faith 3y a majority of the board or

committee, but the tnterested director or directars shail not be

counted in determining the presence of a quorum and shall not

vote.

Subds 2. (MATERIAL FINAKCIAL INTEREST.] For purroses ofl

this sections

{a) A director does nct have a materis) financial interest

in a resolution fixing the compensation of another director as a :

directory officer, employee, cr agent of the corpcration, even

-

though the First director is afso receiving compensation from

the corporationi and

{b) A director has a material! financial interest in each

organization in which the director, or the spousey parents,

chiidren and spouses of childreny, brothers and sisters and

spouses of brothers and sisters of the director, or any

conainatioh cf them have a material financial interest.

NFFICERS S
Sec. 46&. [3028.3011 [OFFICERS REQU!?ED.I

h corporation shall have one or nore natural persons
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exercising the functions of the offices, however desianated, of

chief executive oificer and chief financial officer.

Sec. 47. 1302A.305] [DUTIES DBF REQUIRED OFFICERS.]

Subdivision 1. [PRESUMPTIONT MODIFICATION.] Unless the

articles, the bylaws, or a resolution adopted by the board and

not inconsistent with the articles or bylaws, provide otherwise,

the chief executive officer and chief financial officer have the

duties specified in this section.

Subd. 2. [CHIEF EXECUTIVE OFFICER.]l The chief executive

—— ———

officer shalls

(a) Have general active management of the business of the

corporations;

(b} When present, precside at all meetings of the board and

of the sﬁaréholders;

tc) See that all ordets and resolutions of the board are

carried into effects

(d} Sign and deiliver in the nane of the corporation any

deedsy mortgages, bonds, contracis or other instruments

pertaining to the business of the corporation, except in cases

in which the authority to sign and deliver is required by law to

be exercised by another person or is expressly delegated by the

articles or bylaws of by the board to some other oificer or

agent of the corporations

fel Maintain records of and, whenever necessary, certily

all proceedings of the board and the shareholiders; and

(f) Pesrform other duties prescribed by the boarde.

Subde 2. [CHIEF FINANCIAL OFFICER.] The chief financial

cfficer shalls

(a) Keep accurate financial records for the corporationg

{b) Deposit all money, drafts, and checks in the name of

and to the credit of the ccrporation in the banks and

depositories designated by the boards;

(c)] Endorse for deposit alt notes, checks, and drafts

recetved by the corporation as otdered by the board, making

ptoper vouchers therefor;

(d) Render to the chief executive officer and the board,

whenever requested, an account of at! transactions by the chief

37
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financial officer and of the financial condition of the

corporation;

- —— iy o e

{e) In the absence of the chief executive officer, preside

at afl meetings of the board and of the shareholders; and

(f) Perform other duties prescribed by the boasd or by the

chief executive officer.

Sece. 48. [302A.311] LOTHER OFFICERS.!

The board may elect or appoint, in a manner set forth in

the articles or bylaws or in a resolutfon approved by the .

affirnative vote of a majority of the directors present, any

other officers or agents the board deems necessary for the

operation and management of the corporation, each at whom shaltl

have the powers, rightsy duties, responsibilities, and terms in

office provided for in the articles or bylaws or determined by

the board. '

Sec. 49. 13024.315] IMULTIPLE OFFICES.]

Any nunber of offices or functions of those offices may be

held or exercised by the sarme vderson. [T a document must be

signed by persons halding different offices or functions and a

person holds or exercises more than one of these offices or

fuﬁctions, that person may sian the document in more than one

capacityy but onfy if the document indicates each capacity in

which the person signs.

Sece £0. [302A.3211 [OFFICERS CEEMED ELECTED.I

In the absence aof an etection or appointment of officers by

the board, the person or persons exercising the principal

-———

functions of the chief executive officer or the chief financial

officer are deemed to have been elected to those officesy except

for the purrose of determining the location of the principal

executive office, which in that case is the registeced offfce of

the corporatione.

Sec. 51. [302A.331] [CONTRACT RIGHTS.!

The etection or appcintment of a person as an officer or

agent does noty of itself, cteate contract rights. A

corporation may enter into a contract with an wfficer or agent

for 2 period of time ify itn the board®s judement, the contract

would be in the test interests of the cosporation. The fact
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that the contract may be for a teem tonger than the terms of the

directors who authorized or approved the contract does not make

the contract void or voidablee

Sec. 52. 1302A.3411 IRESIGNATION: REMOVAL; VACANCIES.}

Subdivision 1. [RESIGHATIUN.} An officer may resign at any

time by giving written notice to the corporation. The

-

resignation is effective without acceptance when the notice is

given to the corporation, uniess a tater effective date is

cpecified itn the notice.

Subde 2. [IREMOVAL.] An officer may be removed at any time,

with or without cause, by a resojution approved by the

affirmative vote of a majerity of the directors present, subject

to the provisions of a shareholfders control agreement. The

renoval fs without prejudice to any contractual rights of the

officer.

Subde 3. IVACANCY.I A vacancy in an office because of

death, resignation, removal, disquatification, or other cause

may, or in the case of a vacancy in the office of chief

executive officer or chief financial offticer shali, be filled

for the unexpired portion of the term in the manner ptovideg !p

the artictes or bylaws, or determined by the hoardy or pursuant

to sectiaon 50.

Sece 53« [202A.351] [DFLEGATIONS]

Unless prohibited by the articles or bylaws or by a

resofution approved by the auffirmative vote of a maljority of tth

directors present, an officcs elected or appointed by the board¥>

may, without the approval of the board, delegate some or aill of

the duties and powers of an office to other perscns. An officer

who delegates the duties or powers of an office remains subjectr

to the standard of conduct for an afficer with respect to ;he )

discharve of all duties and powers so delegated.

Sec. 54. [3024.3611 [STAKDARD DF CONDUCT .}

An officer shal{l discharge the dutfes of an office in good

faith, in a manner the officer reasonabily believes to be in the

hest interests of the corporation, and with the care an

ordinaritly prudent person in a like position would exercise

e > e o ey -——

under simifar circunstances. A person exercising the principal

- -—— —
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functions of an office or to whom some of alf ef the duties and

powers of an office are delegated pursuant to section 53 ls

deemed an officer for purposes of this section and sactions 79

SHARES § SHAREHOLDERS
Sece 55. [302A.401] [AUTHORIZED SHARES.]

Subdivision 1. [BOARD MAY AUTHORIZE.] Subject to any

restrictions tn the articles, a corporation may issue securities

and rights to purchase securitfes when authorized by the board.

ta) Shall be of one class and one series, unless the

articles establish, or authorize the board to establish, more

than one class or seriess

{b) Shall be common voting shares having equal rights and

praferences in all matters not otherwise provided for by thg

board, unliess and to the extent that the artictes have.fixeq the

relative rights and preferences of different classes and series;

and

(cl Shall havey unless a different par value is specified

in the articiesy a par value of one cent per sharey solfely for

the purpuse of a statute or regulation imposing a tax or fee

based upon the capftalization of a corporation, and a par value

fixed by the board for the purpose of a statute or reguliation

requiring the shares of the corporation to have a par value.

Subd. 3. [PROCEDURE FOR FIXING TERMS.} (a} Subject 1o any

may be exercised by a resofution approved by the affirmative

vote of a majority of the directors present establishing a class

or seriec, setting forth the designation ef the class or seriesy

and fixing the relative richts and preferences of the ctass»brv

seriese

{b) A statement setting forth the name of the carparation

and the text of the resclution and certifying the zdoption Qf

the sesolution and the date of adoption shalf be filed with the

secretary of state before the I[ssuance of.any shatres affected by

the resolution. The resclution is effective when the statement

40
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has been filed with the secretary of state.

Subde 4« [SPECIFIC TERMS.) Without timiting the authority

granted in this sectiony a corporation may tssue shares of a

class or series?

{a) Subject to the richt of the corporation to redeem any

of those shares at the price fixed for their redeaption by the

articles or by the boards

(b) Entitling the shareholders to cumulat ives partially

cunulatives or noncumultative distributionss

{c)! Having preference over any class cr serfes of shares

for the payanent of distributicons of any or all kindss:

(d) Convertible into shares of any other class or any

series of the same or another classs or

(e) Having full, partfaly; or no voting rights, except as

provided in section 15.

Sece 56. [302A.403] [SUBSCRIPTIONS FOR SHARES .1}

Subdivision 1. [SIGNED WRITING.] A subscription for

shares, whether made before or after the incorporation of a

corporation, is not enforceable against the subscriber unless it

is in writine and signed by the subscriber.

-

Subde 2~ [ IRREVCCABLE PERIDD &} A subscription for shares

of a corporation to be incorporated is irrevocable for a period

of six months, uniess the subscription agreement provides for,

or untess 3ll of the subscribers consent to, an ear!ier

revocatione.

e e o e

Subd. 3. [PAYMENTF INSTALLKERTS.] A subscription for

snaresy wWhether made before or after the inccrporation of 2

cdrporation, shall be paid in futl at the time or times, or in

the installments, If any. specified in the subscription

agreament. In the absence of a provision in the subscription

agreement specifying the time at which the subscription is to'be

paidy the subscription shail be paid at the time or times

determined by the board, but a call made by the board for

payment on subscrietions shz!ll be uniform for all shares of the

same class or for all shares of the same ceriese.

Subde 4. [METHGCD CF CCLLECTIONG: FDRFEITURE; CANCELLATION

0% SALE F3JR ACCOUNT OF SUBSCRIDER.] fa) Unless otherwise
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provided in the subscription agreement, in the event of defauit

in the payment of an installment or cafl when due, the

ccorporation may proceed to coltect the amount due in the same

mannesr as a debt due the corporation, or the board may declaré a

forfeiture of the subscription or cancel it in accordance with

this subdivision.

{b) A forfeiture of the subscription shall not be dec lared

against a subscriber unless the amount due remzins unpaid for a

period of 20 days after weritten notice of a demand for payment

has been given. Upon forfeiture of the subscription, the shares

subseribed for may be offered for saie by the corporation for a

price in money equallina or exceeding the sum of the full

batance owad by the del inquent subscriber pltus the expenses

incidental to the sale. The exceses of net proceeds realized by

ths corporation over the sum of the amount owed by the

delinquent sutbscribter plus the expenses incidental to the sale

shall be paid to the delinaquent subscriber or to a legal

representative. The payment shail not exceed the amount

actually paid by the delinauent subscribera

tc) 1f, within 20 days after the corporation offers to sell

the shares subscribed for by the delinguent subscriber, no

prospective purchaser offers to purchase the shares for a money

price sufficient to pay the sum of the full balance owed by tne

delinquent subscriber plus the expenses incidental to the sale,

or if the corporation has refunded to the subscriber or a iegal

representative a2 portion of the subscription price actuatty paid

that exceeds ten percent of the subscription price,s the

subscription may be cancelled and the shares subscribed for may

be cancefled and restored to the status of authorized but

unissued shares. The portion of the purchase price retained by

the corporation that does not exceed ten percent of the

subscription price is Torfeited to the corporation.

Sec. 57. [3024.405! [CUNSIDERATION FOR SHARES: VALUE AND

PAYAENT: LIAZILITY.!
Subdivision 1. [CONSIDERATIONG PROCEDURE.] Sublject to any

- e o e > e S o

restrictions in the articles:

{a) Shares may be issued for any consideration, including,

‘.
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witnout linitation, money or other tangible or intangible

property received by the corporation or to be received by the

corporation under a written agreement, or services rendered to

the corporation or to be rendered to the corporation under a

writiten agreement, as authorized by resciution approved by the

affirmative vote of a majority of the directors present, or

abproved by the affirmative voté of the holders of a maljority of

the voting shares gresent, vatuing all nonmonetary consideratian

and establishing a price in money or other consideration, or a

minimum price, or a general formula or method by which the price

will be determineds and

{b} Upon authorization by resolution approved by the

aftfirmative vote of a majority of the directors present or

approved by the affirnative vote of the holders of a majority of

the voting Shares present, the corporation may, without

consideration, issue its own shares in exchange for or in

conversian of its outstanding sharess or issue its own shares

pro rata to its shareholders or the shareholders of ene of more

classes or seriesy, to effectuate share dividends or splits,

including reverse share splits. No shares of a class or series

shall be issued to the holders of shares ¢f another class or

seriesy, untess the issuvance eithes is expressly provided for in

the articles or is approved at a meeting by the affirmative vote

af the holders of a majority of all voting shares of the same

class or series as the shares to be issuede.

Subd. é. [VALUE; LIABLLITY.) The deteeminations of the

- o i

beard or the shareholders as toe the amount or fair value or the

fatrness to the corporation ot the consideration received or to .

be received by the corroration for its shares or the terms uj

payment, as well as the agreement to issue shares for that

consideration, are presumed tc be rroper if they are made ip'_

e e s i S i . e e o e e i i i, e -

good faith and on the bacsis of accounting methods,y, or a fair

valuation or other methed, reascnabfe in the circumstances.

Directors or sharehclders who are presert and entitled to vote,

and whoys intentionally or without reasconable investigation, fail

to vote against approving an issue of shares for a consideration

that is unfair to the corporation, ot overvalue property or

43
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services received or to be received by the corporation as

consideration for shares issuedy, are jointly and severally

liable to the corporation for the benefit of the then

shareholders who did not consent to and are damaged by the

action, to the extent of the damages of those shareholders. A

director or Shareholder against whom a claim is asserted

puisuant to this subdivisions except tn case of knowing

‘participation in a deliberate fraud, is entitled to contribution

on ah equitable basis from other directors or shareholders who

are liable under this section.

Subd. 3. [PAYMENTF LIAEILITY; CONTRIBUTICNS STATUTE OF

LIMITATIONS.1 (a) A corporation shall issue only shares that are

nonassessable or that are assessable but are issued with the

unanimous consent of the sharehoiders. "Nonassessable* shares

are shares for which the agreed considegsat ion has been fully

gpaid, delivered, or rendered to the corporation. Consideration

in the form of a promissory note, a checky Oor a written

agreement to transfer property o¢ render services to a

corporation in the future is fully paid when the note, checky or

written agreement is delivered to the corporatione

‘{b) 1If shares are issued in violation of paragraph tal, the

fotlowing persons are joinlly and severally liable to the

corporation for the difference between the agreed consideration

for the shares and the consideration actually received by the

corporation:

(1) A director or shareholder who was present and entitled

to vote but who failed to vote against the tssuance of the

shares knowing of the vialation;

(2) The person to whom the shares were issued; and

(3) A successer or transferee of the interest in the

caorporation aof a person described in clause t1) cr (2},

including a purchaser of shares, a subsequent assignee,

successory or transfereey, a pledgeey a2 holder of any other

security interest in the assets of the corporation or shares

aeranted by the person described in clause 1) or (2), or a legal

representative of or for the person or estate of the persony

which successor, transferce, purchaser, assignee, pledgeey
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holders, or representative acquicted the interest knawing of the

violation.

—————— —— . c———

{c) (1! A ptedyee or holder of any other secur ity interest

in all or any shares that have been issued &n violation of

paragraph (a) ts not liable under paracraph (b} if all those

shares are surrendered to the corporation. The surrender does

not impair any rights ot the pledgee or holder of any other

security interest against the pledgor or person granting the

security interest.

(2) A pledgee, holder of any other security interest, or

legal representative is liable under paragraph b} only in that

capacity. The liability of the person under paragraph (b) is

limited to the assets held in that capacity for the pefson or

estate of'the person described in clause (1) or €2} of paragra

ph

(b).

of contribution on ap equitable basis from all other persons

liable under paragraph (b)l for the sane transactiona.

(4} An action sha!l not he maintained against a person

under paragraph (b) unless commenced within two years from the

date on which shares are issued in violation ¢f paragraph (2)a

Sec. 58. [302A.409] [RIGHTS TO PURCHASE.]

Subdivision 1. [IDEFIRITION.} *"Right to purchase™ means the

right, however designated, pursuant to the terms of a security

or agreements, entitling a person t¢ sutscribe to, purchase, or

acquire securities of a corpocration; whether by the exchange o

r

conversion o¢f other securities, or by the exercise of options,

warrants, or other richts, or otherwise, but excliuding.

preenptive rightse.

Subde 2. ITRANSFERABILITY; SFPARABILITY.I Rights to

—— e o —— o it e

purchase may be either trarsferable or nontransferabie and

either separable of inseparable feom other secutities ot the

- -

corporation, as the board may determine under this secticn.

Subd. 3. [ISSJUANCE PFRMITTED «} A corporation may issue

= e o o e -

rights to purchase if2

{a) Shares issuable upon the exercise of all cutstanding

rights to purchase, includine the rights to purchase that are

to

—— - ———— e

(3) Each person liable under paragraph (h) has a futll right
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be issued, are authorized under section 7, subdivision 1, and

are unjssueds and

{b) The termsy provisitoensy and conditions of the rights to

purchase to be issued, including the conversion basis or the

price at which securities may be purchased or subscribed for,

are fixed by the board, subject to any restrictions in the

articles.

right to purchase or, if no instrument exists, a transaction

statement, shall set forth in full, summarize, or incorporate by

reference atl the terms, provisionsy and conditions applicabie

to the right to purchasew

Sec. 59. [3024.413]) IPREEMPTIVE RIGHTS.l

Subdivision 1. [PRESUMPTION; MODIFICATION.! Unless denied

e an ot

or limited in the articles or by the board pursuant to section

55, subdivision 2, clause (b)), a shareholder of a corporation

has the presmptive rights provided in this section.

Subde. 2. [DEFINITION.] A preemptive right is the right of

a shareholder to ac3juire a certain fraction of the unissued

securities or rights to purchase securities of a corporation

before ithe corporation may offer them to other persons.

Subd. 3. [WHEN RIGHT ACCRUES.J] A shareholder has a

——— . e o

‘preemptive richt whenever the corporation proposes to issue new

or additional shares or rights te.puschase shares of the same

class or series as those held by the shareholder or new or

additional securities other than shares, or rights to purchase

securities other than shares, that are exchangeable for,

—

convertible intos or carry a right to acquire new or additional

shares of the same class or series as those hefd by the

shareholder.

Subd. 4. [EXEMPTIONS.] A shareholder does not have a

preemptive right to acquire securities or rights to purchase

securities that ares

(a) Issued for a consideration other than moneys;

tb) lssued pursuant to a plan of merger or exchange;

{c) Issued pursuant to an employee or incenttve benefit

plan approved at a meeting by the affirmative vote of the

- ——— —  —— — — . = — —— e -

46




w oS oW N

o

0 [+ -~

10

1

12

" 13

14

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

34

35

36

whether or not consideration hay been given for the waiver.

[REVISOR 1 PMM/CS 381-0284

hotders of a majority of atl voting shares?

(d) Issued upon exercise of previously issued rights to

purchase securities of the corporations;

{e) Issued pursuant to a public offering of the

caorporation's securities or rights to purchase securities. For

purcoses of this clausey *"public offering® means an offering of

the corporation®s securities or rights to purchase securities to

the general publics or

(f)} Issued pursuant to a plan of reorganizaticn approved by

a court of competent jurisdiction pursuant to a statute of this

state or of the United States.

Subd. 5. [FRACTION TO BE ACQUIRED.} The fraction of the

new issue that each sharehofder may acquire by exercise of a

preemptive right ts the ratio that the number of shares of that

class or series owned by the shareholder before the new issue

bears to the total number of shares of that class or series

issued and outstanding before the new issue. For purposes of

determining pursuant to this subdivision the total number of

shares of 2 class or series issued and ocutstanding at a

particular time, all shares of that class or series issuable

upon a conversion or exchange or upon the exesrcise of rights to

purchase are consideted issued and outstanding at that timeo

Subde 6. [RAIVER.] A shareholder may waive z preemptive

—— ot o 0

right in writing. The watver is binding upon the shareholder

Unless otherwise provided in the waiver, a waiver of preemptive

rights is effective only for the proposed issuance described in

the waiver.

Subd. 7. INCTICE.]l When propesine the issuznce of

securities with respect to which shareholdars have preenptive

rights under this section, the beard shall cause notice toﬂpgw‘

given to each shareholder entitied to preemptive rights. The

-

notice shall be given at least ten days before the date by which

the shareholder must exercise 2 preemptive sight and shall

contains

{2) The number cr amount of securities with respect to

«hich the shareholder has 2 preemptive right, and the method

- — - —— s
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used to determine that numbes or amounts;

{b) The price and other terms and conditions upon which the

shareholder may purchase them; and

{c} The time within which and the method by which the

shareholder must exercise the right.

Subd. 6. [ISSUANCE TO OTHERS .l Securities that are sudJject

to preemptive rights but not acquired by shareholders in the

exercise of those rights may, for a period not exceeding one

year after the date fixed by the board for the exercise of those

preemptive rights, be ‘fssued to persons the board determines, at

a price not less than, and on terms no more favorable to the

purchaser than, those offered to the sharehofders. Securities

that are not tssued during that one year period shall, at the

expiration of the period, again become sublject to preemptive

rights of shareholders.

Sece 60. [302A.417F [SHARE CERTIFICATES; ISSUANCE AND
CONTENTS: UNCERTIFICATED SHARES.T

Subdivision 1. |ICERTIFICATED: UNCERTIFICATED.! The shares

‘of a corporation shail be either certificated shares or

uncertificated shares. Each holder of certificated shares issued

in accordance with section 57, subdivision 3, paragraph (a) is

entitied to a certificate of sharese.

Subd. 2. [ICERTIFICATES; SIGNATURF REQUIRED.}! Certificates

e e e e . e S

shall be signed by an agent or officer authorized in the

atticles or bylaws to sign share certificates or, in the absence

of an authorizationy, by an officer.

Subde. 3. ISIGRATURF VALID.] If a person signs or has a

facsimile signature placed upcn a cettificate while an off icer,

transfer agenty or registracr of a3 corporationy the certificate

may be issued by the corporaticn, even if the persen has ceased

to have that capacity before the certificate is Iissuedy with the

came effect as if the persen had that capacity at the date of

——

its issue.

- o = o

Subd. 4. {FORM OF CERTIFICATE.] A certificate representing

shares of a corporation shall contain on its fape:

———— oy 2 e o i o

ta) The name of the corporationg

{b) A statement that the corporation is incorporated under
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the laws of this states

(c) The name of the person to whom it is issuedi and

{d} The number and class of shares, and the designation of

the series, if anys that the certificate representse’

Subde. 5. [LIMITATIDNS SET FORTHI A certificate

representing shares Issued by a corporation authorized to issue

shares of nmore tham one class or series shall set forth upon the

face or back of the cértificate. or shal! state that the

corporation will furnish to any shareholder upon request and

without charge, a full statement of the designations,

preferences, limitations. and relative rights of the shares of

each class or series authorized to be issued, so far as they

have peen determinedy, and the authority of the beoard to

determine the refative rights and preferences of subsequent

ctasses or series.

Subd. 6. [PRIMA FACIFE EFVIDENCE.! A certificate signed as

provided in subdivision 2 [s prima facie evidence of the

ownership of the shares referred to in the certificatee

Subde 7o [UNCERTIFICATED SHARES.] Unless uncertificated

shares are prohibited by the articlies or bylaws, a reso[ution

approved by the affirmative vote of a majority of t he directors

present may provide that some ofF all of any or all ctasses and

series of its shares wilt be uncertificated shares. The

resofution does not apply to shares represented by a certificate

unti! the certiffcate is surrendered to the corperation. Wwithin

a reasonable time after the issuance or transfer of

uncertificated sharesy the corporation shalf send to the new

shareholder the infurmation required by this section to be

-

stated on certificates. Except as otherwise expressly provided

by statute, the rights and obligations of the holders of

certificated and uncertificated sharss of the same class and

O -

series are identical.

Sec. 61. [302A.4191 [LCST SHARE CERTIFICATES;
REPLACEMENT .1

Subdivision 1. [|ISSUANCE.I A new sharte certificate may be

- s s e o e o o o St

i ssued rpursuant to Minnesota Statutes, Seciion 335.8-40% in

o ———— s o= -

glace of one that is alieged to have been lost, stolen, or

- -—

43



10

‘11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

29
30
31
32
a3
34

35

36

37

[REVISOR |

destroyede.

PMM/CS 81-0284

Subd. 2. [NOT OVERISSUE.] The issuance of a neu

certificate under this section does not constitute an overissue

of the shares it represents.

Sece 62. [302A.423F [FRACTIONAL SHARES

Subdivision 1. ISSUANCE; ALTERNATIVE

corporation may issue fractions of a share o

el
EXCHANGE.] A

riginzlily or upon

transfer. If it does not issue fractions of

a share, it shall

in connection with an original tssuance of shares:

fa) Arrange for the disposition of fractional interests by

-~

those entitied to thems$

{b} Pay in money the faitr value of fractions of a share as

of the time when persons entitfed to receive

the fractions are

determinedy or

(c) lssue scrip or warrants in register

ed or bearer form

thﬁt entitle the holder to receive a certifi

cate for a full

share upon the surrender of the scrip or war

rants aggregating a

full sharee

- e e

pay money for fractional shares if that action would result in

the cancellation of more than 20 percent of the outstanding

shares of a class. A determination by the board of the fair

value of fractions of a share is conclusive

in the absence of

fraude A certificate or a transaction statement for a

fractional share doesy but scrip or warrants

da not unless they

pravide otherwise, entitle the shareholder to exercise voting

rights or to receive distributions. The board may cause scrip or

warrants to be issued subject to the cendition that they become

void if not exchanged for full shares before

a specified date,

or that the shares for which sctip orf warrants are exchangeab le

may be sold by the corporation and the prouce

eds distributed to

the holder of the scrip or warrants, or to any other condition

or set of conditions the board may impose.

Sec. 63. [302A4.425! [LIABILITY OF SUBSCR IBERS AND

SHAREHOLDERS WITH RESPECT TD SHARES.I]

A subscriber for shares or a sharehol de

r cf 3 corporation

is under no obligation to the corporation or

its creditors with
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respect to the shares subscribed for or owneds, except to pay teo

the corporation the full consideration for which the shares arse

issued or to be issvede.

Sec. 4. [302A.429] [RESTRICTION ON TRANSFER OR
REGISTRATION OF SECURITIES 1

Subdivision 1. [HOK IMPUSED.] A restriction on the

transfer or registration of transfer of securities of a

corporation may be imposed in the articles, in the bytaws, by a

resolution adopted by the shareholdersy or by an agreement among

or other written action by a number of shareholders or holders

of other securities or among them and the corporation. A

restriction is not binding with respect to securities issued

prior to the adoption of the restriction, untess the holders pf

those securities are parties to the agreement or voted in favor

of the restriction.

Subde 2. IRESTRICTIONS PERMITTED W] A written restriction

—— . e

on the transfer or registration of transfer of securities of a

corporation that is not manifestiy unreasonable under the N

circunstances and is noted conspicuously on the face or bapk d(;_

the certificate or transaction statement may be enforced against

the holder of the restricted securities or a successor or

transferee of the holders including a pledgee or a legal

representative. Unless noted conspicuocusiy on the face or back

of the certificate or transaction statement, a restriction, even

though permitted by this section, is tneffective against a

person without knowiedge of the restriction.

Sec. 65. [302A.43II [REGULAR MEETINGS OF SHAREHOLDERS.]

Subdivision 1. [FREQUENCY.I Regular meetings of

shareholders may be held on an annual or other less frequent

periodic basisy but need not te held unless required by tthAk

articles or bylaws ofr by subdivision 2«

Subd. Z. [IDEMAND BY SHAREHOLDER.] 1f a reguiar meeting of;w_v

—— i o 2 i o -

shareholders nas not been hejfd during the immediately preceding

15 months, a shareholder or shareholders holding one percent or

more of all voting shares may demand a2 regular meeting of

shareholders by written notice of demand given to the chief

exacutive officer or the chief financial officer of the

51 -
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1 corporation. Within 30 days after receipt of the demand'by one

= 2 of those officers, the board shall cause a regular meeting of
b | 3 shareholders to be called and held on notice no later than 90
) 4 days after receipt of the demand, all at the expense of the
5 corporation. It the board fails to cause a reguiar meeting to
6 be called and held as required by this subdivision, the
7 shareholder or shareholders making the demand may call the

8 wmeeting by giving notice as required by seaction 67, all at the

9 expense of the corporatione.

10 Subd. 3. [ITIMEs PLACE.l A regular meeting, if any, shall

‘11 be held on the day or date and at the time and place fixed by,

12 or in a manner authorized by, the articles or bylaws, except

I3 that a meeting called by or at the demand of a shareholder

14 pursuant to sdbdivision 2 shall be held in the county where the

15 principat executive office of the corporation is located.

16 . Subde 4. [ELECTIONS REQUIRED? OTHER BUSINESS.] At each

17 regular meeting of shareholders there shall be an eleztian of

18 qualificd successors for directors who serve for an indefinite

A&_ o C 19 term or whose terms have expired or are due to expire within six

20 months after the date of the meeting. No other particdiar

21 business is required to be transacted at a regular meeting. Any

22 business appropriate for action by the shareholders may be

23 traznsacted at a regular meeting.

24 Sec. 66. {302A.433} [SPECIAL MEETINGS OF SHAREHOLDERS.1}
25 Subdivision 1. [WHO MAY CALL .l Special meetings of the

26 shareholders may be called for any purpose or purposes at any

27 times by:

28 {a} The chief executive officery

29 ) {b) The chief financial officers

30 fc} Two or more directors;

31 ;;) A person authorized in the articles or bylaws to call

32 special meetings; or

33 (e} A shareholder or shareholders holding ten percent or

34 more of the voting sharese

36 shareholders holding ten percent or more of the voting shares

37 may demand a spectial meeting of shareholders by written notice
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of demand given to the chiet executive officer or chief

financial officer of the corporation and containing the purposes

of the meeting. Within 30 days atter receibt of the demand by

one of those officers, the board shall cause ayspecia! meeting

of shareholders to be calied and hefd on notice no tater than 90

days after receirt of the demand, all at the expense of the

cdrporaiion. If the board fails to cause a spectal meeting to be

called and held as required by this subdivision, the shareholder

or shareholders making the demand may call the meet ing by aciving

notice as requited by section 67, 2l at the expense of the

corpocrationa

——— ——— -y

Subd. 3. [ITIME; PLACE.] Special meetings shall be held on

—————————

the date and at the time and place fixed by the chief executive

officer, the boards or a person authorized by the articlies or

bytaws to call a meeting, except that a special meeting called

byAur at the demand of a shareholder or shageholders pursuant to

subdivision 2 shall be held in the county where the principal

executive office is focated.

Subd. 4. [BUSINESS LIMITED.l The business transacted at a

——— o s

special meeting is limited to the purposes stated in the notice

- —

of the meeting. Any business transacted at a special meeti.ug

that is not included in those stated purposes s voidablie by or

on behalf of the corporation, unless all of the sharehoilders

have waived notice of the meeting in accordance with section &7,

subdivision 4.

Sec. 67. [3024.435]1 INOTICE.]

Subdivision 1. [T0O WHOM GIVEN.] Notice of afl weetings of

. e e e e et e s s S

shareholders shall be given to every holder of volting shares,

except where the meeting is an adjourned meeting and the date,

timey, and place of the meeting were anrounced at the time eof

adjournment.

B s e e ——

Subde 2. IWHEN GIVEN.] The notice shall be given at tleast

——— . S e

tean days before the date of the meeting, or a shorter time

provided in the articles or bylaws, and not more than 60 days

before the date of the meetinga

Subd. 3. [CONTENTS.]l The notice shall contain the date,

time, and ptace of the meeting, and any other infermation
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required by sections 1 to 125. 1In the case of a spectial

meeting, the notice shall contain a statement of the purposes of

the meeting. The notice may 2lso contain ahy other information

required by the articles or bylaws or deemed neéessary or

desirable by the board or by any other person or persons calling

the meeting.

Subd. 4. [KAIVERS UBJECT;UNS.] A shareholder may waive

notice of a meeting of sharehofders. A waiver of notice by a

shareholder entitied to notice is effective whether given

before, aty er after the meeting, and whether given in writing,

oralty, or by attendance. Attendance by a shareholder at a

meeting is a waiver of notice of that meetings except where the

shareholder oblects at the beginning of the meeting to the

transaction of business because the meeting is not lawfully

called or convenedy or objects before a vote on an item of

buéiness because the item may not lawfulily be considered at that

meeting and does not participate in the consideration of the

item at that meeting.

Sec. 68. [302A.4371 [ACT OF THE SHAREHOLDERS.!

Subdivision I. {[MAJRRITY REQUIREDP.] The shacreholders shall

take action by the affirmative vote cf the holders of a majority

of the voting shares present, except where sections 1 to 125 or ;

the articles require a larger praoportion or number- If the

articles require a larger proportion or number than is required

by sections 1 to 125 for a particular action, the articles

control .

Subde 2. {VOTING BY CLASS.] In any case where a ciass or

series of shares is entitied by sections 1 to 125, the artic les,

the bylawsy ofF the terms of the shares to vote as a class or

series, the matter being voted upon must also receive the

affirnative vole of the holdefrs of the same proportion of the

shares of that class or series as is required pursuant to

subdivision la

Sece 69o [302A.4411 [ACTION WITHOUT A MEETING.]

An action requited or permitte& to be taken at a meeting of

the shareholders may be taken witheout 2 meeting by written

action signed by all of the shareholiders entitl{ed to vote on
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that action. The written action is effective when it has been

signed by all of those shareholdersy unless a different

effective time is provided in the written actione.

Sece 70. [3024.443]1 [QUORUM.]

The holders of a majority of the shares entitted to vote at

a meeting present in person or by proxy at the meeting are a

quosum Tof the transaction of business, uniess a larger or

smaller proportion or number is provided in the articles or

bylawse If a quotum is present when a duly called or held

meeting is convened, the shareholders present may continue to

transact busiress until adjourneents even though the withdrawal

of a number aof shareho!dgrs aeriginally present leaves less than

the proportion or number otherwise required for a quarume

Sece 71. [302A.445] [VOTIKG RIGHTS.!

Subdivision 1. [DETERMINATION.I The board may fix a date

nof more than 50 days, or a shorter time period provided in the

articies or bylaws, before the date of a meeting ot shareholdeps

as the date for the determination of the holders ot voting

snares entitled to notice of and in vote at the meeting. ﬁhen a

date is so fixeds only sharecholders on that date are entit]gd to

notice of and permitted to vote at that meeting of shareho[@grs-

Subde. 2. (CERTIFICATION OF BEREFICIAL ORNERSI A resolution

approved by the affirmative vote of a majority of the directors

present may establish procedure whereby a shaiehclder may

certify in writing to the corporation that atl or a portion of

the shares registered in the nazme of the shareholder are he{d.i

for the account of one or more benefictal owners. Upon receipt

by the corporation of the writing, the persons specified as

beneficial ownersy rather than the actual shareholdery are

deemed the shareholders for the purpcses specified in t"e,‘,u

writing.

— e

Subd. 3. [DNE VOTE PER SHARE.] Unless otherwise provided

in the articles or bylaws or in the tesrms of the sharess a

snareholder has one vote for each share held.

Subde 4. INUN-SHAREHCLDERS.} The articles may give or

prescrite the manner of giving a creditor, sewurity helder, or

other person a right to vote under this sectiion.
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Subda 5« [ JOINTLY OWNED SHARES.! Shares owned by two or

more shareholders may be voted by any one of them untess the

corporation receives written notice from any one of them denying

the authority of that person to vote those shares.

Subd. &. [MANNER OF VOTINGF PRESUMPTION.] Except as

provided in subdivision 5, a holder of voting shzres mzy vole

any portion of the shares in any way the shareholder‘chooses. 1f

a shareholder votes without designating the proportion or number

of shares voted in a particuias way, the shareholder is deemed

to have voted all of the shares in that way.

Sec. 72. [302A.447] [VOTING OF SHARES BY ORGANIZATIONS AND

LEGAL REPRESENTATIVES.!
- Subdivision 1. [SHARES HELD BY OTHER CORPORATION.I Shares

of a corporation registered in the naae of another demestic or

foreign corporation may be voted by the chief executive officer

or another lecal representative of that corporation.

Subde 2. [ISHAKES HELD BY SUBSIDIARY.! Except as provided

in subdivision 3, shares of a corporation registered in themname

of a subsidiary are not entitlied to vote on any matter.

Subd. 3. [SHARES CONTROLLED IN FIDUCIARY CAPACITY.l! Shares

of a corporation in the nmare of or under the control of the

corporation of a subsidiary in a fiduciary capacify are not

entitled to vote on any matter, except to the extent that the

settior or beneficial owner possesses and exercises a right to

vote ur gives the cotporation binding instructions on how to

vote the shares.

Subd. 4. [VOT1KG BY CERTAIN REPRESENTATIVES.] Shares under

the contro!l ot a person ¥in a capacity as a personzl

representative, an administrator. executory guardian,

conservator, or attorney—in—fact may be voted by the pgerson,

gtther in person or by proxys without registration of those

shares in the name of the person. Shares registesed in the pame

of a trustee of a trust or in the name of a custodtan may be

voted by the personys either in person ot by proxy, but a trustee

of a trust or a custodian shall not vote shares held bty the

person unless they are registered in the name of the person.

Subde 5. {VOTING BY TPUSTEE IN BAKKRUPTLY OR RECEIVER.!]

-
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Shares registered in the name of a trustee in bankruptey or a

receiver may be voted by the trustee or receiver either in

person or by proxy. Shares under the control of a trustee i?

bankruptcy of a receiver may he voted by the trustee or receiver

without registering the shares in the name of the trustee or

receivery if authority to do so is contained in an appropriate

order of the court by which thq trustee or receiver was

appointed.

Subda 6. [SHARES HELD BY OTHER ORGANIZATIONS.} Shares

registered in the name of an organization not described in

subdivisions 1 to 5 may be voted either in person or by proxy by

the legal representative of that organization.

Subd. 7. [|PLEDGED SHARES.] A shareholder whose shares are

pledged may vote those shares until the shares are registered in

the name of the pledgee.

Sece 73 130244449} [PROXIES I

Subdivision 1. AUTHORIZATION.! A shareholder may cast or

authorize the casting of a vote by filing 2 written appointment

of a proxy with an officer of the corporation at or before the

meeting at which thé appointment ts to be effective. An

appointment of a proxy for shares held jointly by two or more

shareholders is valid If signed by any cne of them, unless the

corporation receives from any one of those shareholders either

—

written notice denying the authority of that person to appoint a

proxy ot aepepointing a different proxye

Subde 2. IDURATICH.]l The appointment of a proxy is valid

for 11 months, unless a fonger period s expressly provided iq

the appointment. No appointment is irrevocable unless the

appaintment is coupled with an interest in the shares or in the

corporation.

at will, unless the appointment is coupled with an interest, in_

which case it shall not be terminated except in accordance with

the terms of an agreementy if any, between the parties to the

appoiqtment. Termination may be made by fiting written notice

of the tetmination of the appointment with an officer of the

corporation, or by fitling a new writien appointment of a proxy
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with an officer of the corporation. Termination in either

manner revokes all prior proxy appointments and Is effective

when filed with an officer of the corporationea

Subd. 4. [REVODCATION BY DEATH, TNCAPACITY.] The death or

———————

incapacity of a person appointing a proxy does not revoke the

authority of the proxy, unless written notice af the death or

incapacity is received by an officer of the corporation before

the proxy exercises the 2uthority under that appointment.

Subde 5. [MULTIPLE PROXIES.] Unless the appointment

specifically provides otherwisey 8f two or more persons are

appointed as proxies for a shareholder?

(a) Any one of them may vote the shares on each item of

business in accordance with specific instructiens contained in

the appointmenty and

tb} 1f no specific instructions are contained ¥n.the

appointment with respect to voting the shares on s particular

item of business, the shares shall be veted as a majority of the

proxies determine. If the proxies are equally divided, the

cshares shall not be voted.

Subd. 6. [VOTE OF PROXY ACCEPTED; LIABILITY.! Untess the

- i e s - e o o e

appointment of a proxy contains a restriction, Fkimitation, or

specific reservation of authority, the corporation may accept a

vote or action taken by a person rared in the appointment. The

vote of =z proxy fs final, binding, and not subject to challenge,

but the proxy is liable to the shareholder or beneficial ownee

for damages resultine from a failure to exercise the proxy or

- —

from an exercise of the proxy in violation of the authority

granted in the appointment.

Sec. 74. {[302R.453}) [VOTING TRUSTS.}

Subdivision 1. [AUTHORIZATION:; PERIOD; TERMINATION.]

Shares in a corporation may be transferred toc a trustee purspant

to written agreement, for the purpose of conferring on the

trustee the riaht to vote and otherwise repteseni the beneficial

owner of those zhares for a period not exceeding 1% Yearsy

except that if the agreement is made in connection with an

———

indebtedness of the corposation, the voting trust may extend

until the indebtedness is discharged. Unless otherwise

———

)
S&
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specified in the agreemeni, the voting trust may be terminated

at any time by the beneficial owners of a majority of the shares

held by the trustee. A copy of the agreement shall be filed

with the corporatione.

Subd. 2. [VOTING BY TRUSTEES.I Unless otherwise provided

in the trust agreement, if there are two or more trustees, the

manner of voting is determined as provided. in section 71,

subdivision 5.

Secs 75. [302A.455]1 [SHAREHOLDER VOTING AGREEMENTS .

A written agreement among any or all shareholders, or zny

or all subscribers for shares in the event no shares have been '

issued, relating to the voting of their shares is valid and

specifically enforceable by and against the parties to the

agreement. The agreement may override the provisions of section

73 regarding proxies and is not subject to the provisions of

section 74 regarding voting trustse.

———

Sec. 76« [302A.457} [SHAREHOLDER COMNTROL AGREEMENTS.]

Subdivision 1. [AUTHORIZED.l] The shareholders of a

— e o o e o e et

corporationy or the subscribers for its shares in the event no

shares have been issued, may enter into a written agreement

refating to the control of any phase of the business and affairs

of the corporations its liquidation and dissolution, or the

retations among shareholders of of subscribers to shares of the

corporation.

e g e v ——

A written agreement among persons described in subdivision 1l

that relates to the control of the !iquidétion and dissolution

of the corporationes the relations among them, or any phase of

the business and affairs of the corpotatidn. includingy without

ltmitation, the management of its business, the declaration and

payment of distributions, the election of directors or ofticersy

the employnent of shareholiders by the corporation, or the

arbitration of disputesy is valid and specifically enforceable

by and against the parties to it, if the agreement is sianed by

ali the shareholders of the corpoeration, whether or noi the

shareholders all have voting shares, or by all the subscribers

for shares in the event no shares have been issued at the time
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the agreement is signede.

(b} The agreement is binding upon and enforceable against

only the parties to the agreement and other persons having

knowledge of the existence of the agreement. AAcopy of the

agreement shal! be filed with the corporatfon. The existence

and locaticn of a copy of the agreement shall be noted

cdnspicuously on the face or back of each certificate for shares

issued by the corporation and on each transaction statement.

{c) A shareholder, a benefictal owner of shares, or another

person having a security interest fn shares has the right upon

written demand to obtain a copy of the agreement from the

corporation at the expense of the corporation.

Subde 3. [LIABILITYa] The effect of an agreement

authorized by this section is to reflieve the becard and the

director or directors in their capacities as directors of, and

tolimpose upen the parties to the agreement, the tiability for

acts or omissions imposed by Iaw upon directors te the extent

that and so long as the discretion or powers of the directors in

the management of the business and affairs of the corporation

are exerfcised by the shareholders under a provision in the

agreement. A shareholder is not liable pursuant to this -

subdivision by virtue of a shareholder vote, if the shareholder

had no right te vote on the actione.

Subd. 4. [OTHER AGREEMEKTS.) This section does not apply

toy fimit, or restrict agreements otherwise validy nor is the

procedure set forth in this section the exclusive methoed of

agreement among shareholders or between the shasrehelders and the

corporation with respect to any of the matters described iq this

section.

Sece 77. [302A.461]1 [BOOKS AND RECORDSF INSPECTION.]
Subdivision 1. [SHARE REGISTER; DATES UF ISSUANCE.! (a) A

e o o o o . e S — -—— ———

corporation shall keep at its principal executive office,Apr at;

another place or piaces within the United States determined by

the board, a share register not more than one year olid,

containing the names and addresses of the shareholders and the

nunter a2nd classes of shares held by each sharehoidera

{tb) A corporation shail also keep, at its principat

€0
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executive office, or at another place or places within the

United States determined by the btoard, a recoed of the dates on

which certificates or transaction statements representing shases

were issuede

e . > o e

Subde 2. [OTHER DOCUMENTS REQUIRED.} A corporation shall

—

‘keep at its principal executive office, or, if its principal

executive office is outside of this state, shalt make available

at its registered office witnin ten days after receipt by an

afficer of the corporation of a written demand for them madgrpy”

a person described in subdivision 4, originals or copies ofs

fal Records of all proceedings of shareholders for the last

.three yearss;

—— o oy et oty e s . 0 g

(b} Records of all proceedings of the board for the {zast

three yearss

{c) Its articles and al! amendments currently in effect;

(d)} 1ts bylaws and all amendments currently in effects

(e) Financfal statements required by section 74 and the

financial statement for the most recent interim period prepared

in the course of the operation of the corporation for '

distribution to the shareholders or to a governmentat agency as

a natter of public records;

tf) Reports made to shareholders generalfy within the tast~

three yearss

s e . ot e e s e

(aq) A statement of the names and usual business addresses

- —— -

of its directors and principal officerss;

(h) Voting trust agreements described in section 71§ and

(i) Shareholder control agreements described in section 76 -

Subde 3. [FINARCIAL RECDRDS.I A‘corpération shall keep

appropriate and compiete financial recordsa

Subd. 4. (RIGHT TO INSPECT.) (a)l A shareholder or a hotder

-~ -

of a voting trust certificate has an absolute right, upon

- s

written demand, to examine and copy, in verson of by a legal

representative, at any reasonatile time:

—

{1} The share registers and

(2} Al documents referred to in subdivision 2.

{b) A shareholder of a holder of a voting trust certificatg

has a right, upon written demand, to examine and cecpy, in person

61
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or by a legal representative, other corporate records at any

reasonable time only if the shareholder or holider of a voting

trust certificate demonstrates a proper purpose for the

examination. A “proper purpose”™ is one reascnabfy related to the

person’s interest as a shareholder or holder of a voting trust

certificate of the corporatione.

Subd. 5. ICOST OF COPIES.I Copies of all documents

referred to in subdivision 2 shall be furnished at the expense

of the corporation. A copy of the most recently generated share

register shall be furnished at the expense of the corporation if

the requesting party shows a proper purpose« In all othes

cases, the cosrporation may charge the requesting party a

reasonable fee to cover the expenses of providing the copye.

Subde 6. [COMPUTERIZED RECORDS.} The records maintained by

—— e s e

a corporationy including its share register, financial records,

and minute books, may utilize any information storage technique,

including, for example, punched hcles, printed or magnetized

spotsy or micro-images, even though that makes them ilfegible

visuallyy §f the records can be converteds, by machine and within

3 reasonable time, into a form that is legiblie visually and

whose contents are assembled by sefated subject matter to permit

convenient use by people in the rormal course of business. A

corgoration shall convert any of the records referred to in

subdtvision 4 upen the request of a person entitied to inspect

them, and the expense of the conversion shatl be borne by the

pefson who bears the expense of copying pursuant tao subdivisiadn

5. A copy of the conversion .is admissible in evidence, and

shall be accepted for all other purposes, to the same extent as

the existing or original records would be if they were legihle

- —

visuallyea

Sec. 78. [302A.4631 [FINANCIAL STATEMENTS.}

A corporztion shallt furnish to tts shateholders annuat

financial statements, including at least a balance sheet as of

the end of each fiscal year and a statement of income for the

fiscal year, which shall be prepased on the basis of accounting

methods reasonable in the ciscumstances and may be consofidated

statements of the corporation and one or more of its
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subsidiaries. The financial! statements shall be distributed by

the corporation to each of its shareholders within 120 days

~after the close of each fiscal vear, unless the financial

statements are audited by a public accountant, in which case the

statements shall ke distributed as soon as the audited financial

statements are available. Each shareholder or holder of a

voting trust certificate to whom a copy of the most recent

annual financial statements has not previously been distributed

shalt be furnished a copy by the corporation upan written

request. In the case of statements audited by a pubtic

accountant, each copy shall be accompanied by a report setting

forth the opinion of the accountant on the statements; in other

casesy each copy shall be accompanied by a statement of the

-

chief executive officer or other person in charge of the

corporation®s financial rfecords stating the reascnable belief of

thé person that the financial statements were prepared in

accordance with accounting methods reasonablie in the

circunstances and describing the bzsis of presentation and any

respects in which the financial stateaents were not prepared on

a basis consistent with those prepased for the previcus year.

Sece 79. [302A.4671 [ECUITABLE REMEDIES.!]

If a corporation or an officer or dfirector of the

corparation violates & provision of sectfons 1 to 125, a court

in this state may grant any equitable relief it deems Jjust and

reasanable in the circumstances and award expenses, inciuding

aftorneys‘ fees and disbursements, to a complaining shareholder.

Sec. 80. [302A.471] [RIGHTS OF DISSEMTIHG SHAREHOLDERS o}
Subdivision 1. [ACTIONS CREATING RIGHTS.} A shareholder of

a corporation may dissent fromy and obtain payment for the fair

value of the shareholder®s shares in the event ofy any of the

following corporate actionss

{a) An amendment of the articles_that materially and

adversely affects the rignis or prefesences of the shares of the

dissenting shareholdesr in that its

(1) Alters or abontishes a preferential right of the shares;

-~ o

t2) Creates, aliersy or abolishes a right in respect of the

redemption c¢f the sharzs, including a provision recpecting a
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sinking fund for the redemction or repurchase of the sharess

(3) Atters or abolishes a preemptive right of the holder of

the snares teo acquire shares, securities other than shares, or

rignts to purchase shares or securities other than shares;

(4) Excludes or limits the right ot a shareholder to vote

on a natter, or to cumulate votes, except as the right may be

timited by dilution through the issuance of securities with

similar voting rights;

(b) A saley lease, transfers or other disposition of all or

substantially all of the property and assets of the corporation

not made in the usual or regular course of its business, but net

including a disposition &n dissoclution described in section 102,

subdivision 2, or a disposition pursuant to an order of a courty

or a disposition for cash on terms requiring that akl or

substantialty all of the net proceeds of disposition be

distributed to the shareholders in accordance with their

respective interests within one year after the date of

dispositions

tc) A plan of merger to which the corporation is a party,

except as provided in subdivistion 33

{d) A pfan of exchange pursuant to which the shares of the

corporation are to bLe acquireds or

.{e) Any other corporate action taken pursuant to a

sharehoilder vote with respect to whicn the articles, the bytaws,

or 2 resoiution approved by the board directs that dissentingr

shareholders may obtain payment for their chares.

Subd. 2. [BENEFICIAL BWNERS.]! (a) & shareholder shall not

assert dissenters?! rights as to less than all of the shares

registered in the name of the shareholder, untess the

sharehocider dissents with respect to all the shares that are

beneficially owned by another person but registered in the name

of the shareholder and discloses the name and address of each

beneficial owner on whose behalf the shareholder dissents« In

that event, the rights of the dissenter shatl be determined as

if the shares as to which the shareholder has dissented and the

- -

other shares were registered in the names ot different

shzreholderses

64




et

10

11

12
13
14
15
16
17
18
19
20
21
22
23

24

25
26

27

[REVISGR 1 PHMM/CS 81-0284

(b) A benefictal owner of shares who is not the shareholder

may assert dissenters® rights with respect to shares heid on

behalf of the beneficial owner, and shall be treated as &

dissenting shareholder under the terms of this section and

section 81, if the beneficial owner submits to the corporation

at the time of or before the assestion of the rights a written

cohsent of the sharchcider.

Subde 3. [RIGHTS NOT TO APPLY.! The right to obtain

- s -

payment under this section does not apply to the shkarehoiders of

the survivinc corporation in a mesger or of the acquiring

corporation in an exchange, if a vote of the shareholders of the

corporation is not necessary to authorize the merger or exchangea

Subde 4. [IOTHER RIGHTS.] The shareholders of a corporation

shares do not have a right at law or in equity te have a

corporéte zction described tn subdivision 1 set aside or

rescinded, except when the corporate action is fraudulent with

regard to the complaining shareholder ar the corporaiione.

Sec. Bl. [302A.473] [PROCEDURES FOR ASSERTING DISSENTERS®
RIGHTS !

Subdivision 1. [DEFIKITIONS.! {a) For purposes of this

section, the terms defined in this subdivision have the meanings

given thenm.

B ]

(b} "Corporation®™ means the issuer of the shares held by a

dissenter pbefore the corporate action referred to in section 80,

subdivision 1 or the successor by merger of that Issuer.

(c) "Fair value of the shares™ means the vatue of the

shares of a corporation immediately before the effective date of

the corporate action referred toc in secticn 80, subdivision 1.

{d) mInterest™ means interest from the effective date of

the corporate action referred to itn section 80, subdivision 1

untt! the date of payment, salculated sither at the rate

-

currently paid by the corporation on its mest recent unsecured

commercial borrowing, ofr, if none, at a rate that is fair and

equitable under al!l the circumstancesa

Subd. 2. INOTICE OF ACTIDN.]l If a corporation calls a
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subdivision 1 is to be voted upon, the notice of the meeting

sha!l inform ecach sharehclder of the right to dissent and shall

include a copy of section RO and this sectidn and a brief

description of the procedure to be followed under these sections.

Subd. 3. INDTICE OF DI1SSENT.! 1f the proposed action must

be approved by the shareholders, a sharehofder who wishes to

exércise dissenters® rights musﬁ file with the corporatiaon

before the vote on the proposed action a written notice of

intent to demand the fair value of the shares owned by the

shareholder and must not vote the shaces in favor of the

proposed action.

Subd. 4. [NOTICE OF PROCEDURE; OEPOSIT OF SHARES.l f(al

After the proposed aétion has been approved by the board and, if

necessary, the sharehoidersy the corporation shall send to atl

shareholders who have complied with subdivision 3 and to ail

shérehoiders entitled to dissent 1f no shareholder vote was

requireds a notice that contains:

{1) The address to which a demand for payment and

certificates of certificated shares must be sent in ocrder to

ottain payment and the date by which they must be received?

(2) Any restrictions on transfer of uncertificated shares

that will apply after the demand for payment is receivedy

{3) A form to be used to certify the date on which the

shareholdery or the beneficial owner on whaose behalf the

shareholder dissents, acquired the shares or an interest in them

and to demand paymentj and

{4} A copy of section 80 and this section and a brief

description of the procedures to be followed under these

sectionse.

(b} In order to receive the fair value of the shares, a

dissenting sharcholder must demand payment and deposit

certificated shares or comply with any restrictions on transfer

of uncertiticated shares within 30 days after the notice was

given, but the dissenter retains all other tights of a

shareholder until the proposed action takes effect.

Subde 5. [PAYMENT; RETURN DF SHARESa] (a} After the

corporate action takes effect, or atter the corporation receives )

(-1
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a valid demand for payment, whichever is latery the corporation

shalf remit to each dissenting shareholder who has comptied with

subdivisions 3 and & the arount the corporaiion estimates to be

the fair value of the shares, with interesty Ef any, accompanied

bys

(1) The corporation®s closing balance sheet and statement

of income for a fiscal yezr ending not more than 16 months

before the effective date of the corporate action, together with

the ltatest available interim financial statementss;

{2) An estimate by the corporation of the fair vatue of the

shares and a brief description of the method used to reach the

estimate; and

(3} A copy of section &0 and this section, and a brief
/

description of the procedure to be followed in demanding

supétemental payment .

{b} The corporation may withhold the semittance described

in paragraph fa) from a person who was not a shareholder on the

date the action dissented from was first announced to the ppb[ic

or vho is dissenting on tehalf of 3 person who was not a

beneficial cwner on that date. If the dissenter has caomplied

with subdivisions 3 and 4, the corporation shall forward to the

dissenter the materiais described in paragraph fa)ly, a statement

of the reason for withhulding the remittance, and an offer to

pay to the dissenter the amount listed in the materials if the

dissenter acrees te accept that amount in full satisfaction. The

dissenter may decline the offer and demand péyment under

subdivision S« Failure to do so entitles the dissenter onby to

the amount offered. 1 the dissenter makes demand, subdivisjons

7 and & apply.

(c) If the corporation fails to remit payment within &0

days of the deposit of ce;tificates or the imposition of

transfer restrictions on uncertificated sharesy it stail? retuen

- —

2ail deposited certificates and cancel all transter

restrictions. However, the corporation may again give notice

under subdivision 4 and reaquire deposit ofr restrict transfer at

a fater timea

Subd. 6. [SUPPLEMENTAL PAYMENT: DEMAND.] If a dissenter

—— - —— . e ——— . c—— o =
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believes that the amount remitted under subdivision 5 i{s less

than the fair value of the shares with interesty if any, the

dissenter may gfve written notice to the cosporation of the

dissenter's own estimate of the fair value of the shares, with

interest, if any, within 30 days after the corporation mails the

remittance under subdivision 5 and demand payment of the

difference. 0Otherwise, a dissenter is entitled only to the

amount remitted by the corporation.

Subde 7. [IPETITION; DETERMINATION.l If the corporation

receives a demand under subdivision 6, it shalliy within 60 days

after receiving the demand,s either pay to the dissenter the

amount demanded or agreed to by the dissenter after discussion

with the corporation or file in court a petition requesting .that

the court determine the fair vatue of the shares, with interest,

if any. The petition shall be tiled in the county in which the

reéistered office of the corporation is Iocated, except that a

surviving foreign corporation that receives a demand retating to

the shares of a constituent domestic corporation shail file the

petition in the county in this state in which the last

registered office of the constituent corporation was fccatede.

The petition shall name as parties all dissenters who have

demanded payment under subdivision & and who have not reached

agreement with the corporation. The jurisdiction of the court is

plenary and exclusive. The caurt may appoint appraisers, with

powers and authorities the court deems propery to receive

evidence on and recommend the amount of the tair vatue of the

shares. The court shall determine the fais value of the shares,

taking into account any and all factors the court finds

relevant, computed by any method or combinaticn of methods ;hat

the court, in its discretion, sees fit to use, whether or not

used by the corporation of by a di ssentere The fair value of

the shares as determined by the court is binding on alfl

shareholders, wherever located. A dissenter is entitled to

Judgment for the amount by which the fair value of the shares as

determined by the court exceeds the anount, if any, remitted

under subdivision 5.

Subdae b. [COSTS3 FEES3 EXPENSES.! (a) The court shall

6&
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determine the costs and expenses of a proceeding under

subdiviston 7, including the reasonable expenses and

ctonpensation of any appraisers appointed by the court, and shall

- i -

- ——

assess those costs and expenses against the corporation, except

that the court may assess part or all of those costs and

expenses aga

inst a dissenter whose action in demanding payment

under subdivision 6 is found tq be asbitraryy vexatious or not

in good faith.

{b) If the court finds that the corporation has failed to

conply substantiatlty with this section, the

court may assess zall

fees and expenses of any experts or attorneys as the court deems

equitable. These fees and expenses may also be assessed against

a person who has acted arbitrarily, vexatiously, cr not in good

faith in bringing the proceeding,y and may be awarded to a party

injured by those actions.

{c) The

coust may awardy in its discretion, fees and

expenses to an attorney for the dissenters out of the amount

awarded to the dissenters, if anye.

Sec. 82

LOANS 3 OBLIGATIONS; OISTRIBUTIONS

. [302A.5011 [LOAMS: GUARANTEES; SURETYSHIP.!

Subdivision 1. [PREREQUISITES.] A corporation may iend

——— e s e e et s . e

money tos guarantee an obltgation of, become a surety for, or

otherwise financially assist a person,

if the transaction, or a

class of transactions te which the transactiion betongse is

approved by the affirmative vote of a majority of the directors

present and:

fa) 1s in the usual and regular course of business of the

corporation;

——— s s . e e e

(b} 1Is

withy, or for the benefit of, a related corporation,

an organization in which the corporation has a financial

interests, an organizaticn with which the corporation has a

business relationship, or an organization to which the

corporation has the power to make donmations;

—

fc) Is with,-or for the benefit of, an officer or other

employee of the corporation or a subkidiary, including an

officer or employee who

ts a disrector of the corporation or a

subsidiary,

and may reasonably be expected,

in the judgment of

&9
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the boardy to benefit the corporation; or

{d} Has been approved by the affirmative vote of the

holders of two-thirds of the outstanding shares.

Subd. 2. LINVEREST; SECURITY.] A loan, guaranty, surety

contract, or other financial assistance under sutdivision 1 may

be with or without interest and may be unsecured or may be

secured in any manner, incfuding, without ltimitation, a grant of

a security interest in shares of the corporation.

Sece 63. 1302A.505] [ADVANCES.I

A corporation may, without a vote of the directorsy advance

money to its directors, officers, or employees to cover expenses

that can reasonably be anticipated to be incurred by them in the

performance of their duties and for which they would be entitied

to reimbursement in the absence of an advance.

Sec. B4. [302R.5211 [LINDEMNIFICATIDNG!

Subdivision 1. [DEFINITICNS.! tal For purposes of this

section, the terms defired in this subdivision have the meanings

given them.

—— e g i . e

(b) "Corporation” incliudes a domestic or foreign

corporalion that was the predecesscr of the corporation referted

to in this section in a merger or other transaction in which the

predecessor’s existence ceased upon consummattion of the

transaction.

{c) "Official capacity™ means (1) with respect to a

directory the position of director in a corporation, (2) with

respect to a person other than a director, the elective or

appointive office or position held by 2n ofticer, member of a

committee of the board, of the employnent or agency refaticonship

undertaken by an employee or agent of the corporation, and (3)

with respect to a director, officer, employee, or agent or the

—

corporation who, while a director, ocfticer, employee, or acent

of the corporation, is or was serving at the request of the

corporation or whose duties in that position involve or involved

service as 2 ditector, officery pattner, trustee, or agent of

another organization or employee benefit plan, the position of

that person as a director, officer,y partner, trustee, emplovee,

or agenty as the case may te, of the other organization or

70
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employee benefit plane.

(d) "Proceeding”™ means a threatened, pending, or completed

civil, criminal, adninistrative, arbitration, or investigative

proceedingys including a precceeding by or in the'right af the

corporation.

(e} "Special legal counsel* means counsel who has not

represented the corporatiocn or a selated corporation, or a

director, officer, emplioyee, or agent whose indemnification is

in issuee

Subd. 2. [ INDEMNIFICATION MANDATORY; STANDARD.I (a)

e e e i —

Subject to the provisions of subdivision 4, a corporation shall

indexnify a person made or threatened to be made a party to a

proceeding by reason of the former orF present official capacity

of the person against judgments, penaltiesy fines Includingy

without limitation, excise taxes assessed against the person

with respect to an employee benefit plan, settiements, and

reasonable expenses, including attorneys® fees and

di sbursements, incurred by the person in cennection with the

proceeding, if, with respect to the acts or omissions of the

person complained of in the procesding, the person2

(1) Has not been indemnified by another organization or

employee benefit plan fqr the same expenses with respect to the

same acts ofr omissionss

{2) Conducted himself in good ftaiths

—

(3) Received no imprcper personal benefit and section 45,

if applicabie, has been satisiied;

{4) In the case of a criminal proceedingy had no reasonable

cause to believe the conduct was unlawful; and

(5} In the case of acts or cmissions occurring in the

official caracity described in subdivision 1, paragraph fcl,

clause (1) or (2)y reasonably believed that the conduct was in

the best interests of the cocrporation, or in the case of acts or

-

omissions occurring in the official capacity described in

subdivision 1, paragraph ic)s clause {(3)y reasonably beiieved

that the conduct was not coposed to tne best interests of the

corporation. 1If the perzon*s acts or omissions compliained of in

the proceeding refate to zonduct as a director, officer,
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trustee, enployee, or acent of an enmployee benefit plan, the

conduct is not considered to be opposed to the best interests of

the corporation if the person reasonably belteved that the

conduct was in the best interests of the participants er

beneficiaries of the employee benefit plana

(b) The termination of a proceeding by Judgment, order,

settlement, conviction, or upon a plea of nolo contendere or its

equivalent does not, of itseif, establish that the person did

not meet the eriteria set forth in this subdivision.

Subd. 3. [ADVANCES.] Subject to the provisions of

subdivision 4, if a person is made or threatened to be made a

party to a proceeding, the person s entitled, upon written

request to the corporation, to payment or reimbursement by the

corporation of reasonable expensesy including attorneys® fees

— -—

and disbursements, incurred by the person in advance of the

final disposition of the proceeding, {a) upon receipt by the

corporation of a written affirmation by the person of a good

faith belief that the criterta for indemnification set forth in

subdivision 2 have been satisfied and a written undertaking by

the person to repay all amounts so paid or reimbursed by the

corporation, tf it is ultimately determined that the criteria

for indemnification have not been satisfiedy; and ¢(b)l after 2z

determination that the facts then known to those making the

determination would not preclude indeanification under this

section. The written undesrtaking required by ciause (a} is zn

unlimited general obligation of the person making ity but need

not be secured and shall be accepted withiout reference to

financial ability to make the repayment.

Subd. 4. [PROHIBITION OR LIMIT ON INDEMNIFICATION OR

ADVANCES.] The articles or bylaws either may prohibit

indemnification or advances of expenses otherwise required by

this section or may impose conditions on indemnification or

advances of expenses in addition to the conditions contained in

supdivisions 2 and 3 including, without limitation, monetary

limits on indemnification cr advances of expenses, if the

conditions apply equalily to all petsons or to all persons within

—— o ——t e S

a given classa
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Subde 5. [KEIMBURSEMERT TO WITNESSES.]) This section does

not recuire, or limit the ability of, a corporation to reimourse

- —

expensesy including attorneys' fees and disbursements, incurred

by a person in connection with an appeatance as a witness in a

proceeding at a time when the person has net been made or

threatened to be made a party to a proceeding=

Subde 6. [DETERKINATIONK OF ELLIGIBILITY.) ATI

- e e —

determinations whethesr indemnification of a person is required

————— . = o — o —

because the criteria set forth in subdivision 2 have been

satisfied and whether a person is entitled to payment or

reimbursement of expenses in advance of the final disposition of

a proceeding as provided in subdivision 3 shall be made:

ta) By the board by a majority of a quorume Directors who

are at ihe time parttes to the proceeding shall not be counted

for determining either a majority or the presence of a quorum;

(b} If a quorum under clause (a} cannot be obtained, by a

majority of a committee of the board, consisting solely of two

or more directors not at the time parsties to the proceeding,

duly desicnated to act in the matter by a Majority of the fpll

board including directors who are partiest

{c) 1f a determination is not made under ctause (al or (b},

by special iegal counsels selected either by a majority of the

board or a committee by vote pursuant to ciause (a} or (b) or,

if the reguisite quorum of the fuil boafd cannot be obtained and

——

the commititee cannot be established, by a majority of the full

board inciuding directors who are rarties;

{d) If a determinafion is not made under clauses (a) to

{c)y by the shareholders, excluding the votes of shares helid by

parties to the proceeding; or

{e) If an adverse cetermination is mz2ce under clauses (a)

to (d), or if no determinatton is made under clauses fal to {(d)

-

Wwithin 60 vays after the togmination of a proczeding or after a

request for an advance of expenses, ss the caset may bes by 2

- - — —

coust in this state, which may be the same court in which thev

proceeding invelving the persont®s lizbility took placey Upon

application of the person and any notice the court requirese

Subde 7. [INSURANCE.] A corporation may purciase and
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maintain insurance on behalf of a person in that person’s

official capacity against any tiability asserted against and

incurred by the person in or arising from that capac ityy whether

or not the corporation would have been required to tndemnify the

person against the liability under the provisions of this

sectione.

Subde 8. [DISCLOSURE.] A.corporation that indemnifies or

advances expenses to a person in accordance with this section in

connection with a proceeding by or on behalf of the corporation

shall report the amount of the indemnification ar advance and to

whom and on whose behalf it was paid as part of the annual

financial statements furnished to sharehol ders pursuant to

section 78 covering the period when the indemnification or

advance was paid or accrued under.the accounting metthod of the

corporation reflected in the financial statementsa

Sec. 85. [302A.551] [DISTRIBUTIONS.]

Subdivision l« [KHEN PERMITTED.! The board may'authorize.

and the corporation may makey a di stribution only if the

corporation will be able to pay its debts &#n the ordinary course

of business after making the distribution. The right aof the

board to authorize, and the corporation to makey, distributions

may be prohibited, limited, or restricted by, or the rights and

priorities of persons to receive distributions may be

established byy the articles or bylaws or an agreemente.

Subde 2. [DETERMINATION PRESUMED PkGPER-l A detesmination

) o

that the corporation will be able to pay its debts in the

ordinary course of business after the distribution Is presumed

to be proper if the determination is nade in compliance with the

standard of conduct provided in section 44 on the basis of

fitnancial information prepared in accordance with zccounting

methodses Or a fair valuation or other method, reasonable in the

- ——— — —

circumnstancese

Subde 3. [EFFECT MEASURED.! (a) In the case of a

distribution made by a corporation in connecticn with a

purchases, redemption, or other acguisition of its shares, the

effect of the distribution shall be measured as of the date on

which money or other property is transferred, or indebtedness
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payable in installiments or othetwise s incurredy by the

corporationy or as of the date or. which the shareholder ceases

to be a shareholder of the corporation with respect to the

sharesy whichever is the earlieste

(b) The effect ¢f any other distribution shall be measured

as of the date of its authorization if payment occurs 120 days

of less following the date of authorization, or as of the date

of payment if payment occurs more than 120 days folilowing the

date of authorization.

{c) Indebtedness of a corporation Incurred or issued in a

distribution in accordance with this section te a shareholder

who as & result of the transaction is no fonger a sharehalder is

on a parity with the indebtedness of the corporatioen to its

general unsecured creditors, except to the extent subordinated,

agreed tc, or secured by a pledge of any assets of the

corporation or 2 related corporationy or subject to any other

agreement between the corporatien and the shat ehioldera

(d) Sections &5 to 88 supersede all other statutes of this

state with respect to distributions, and the provisions of

Minnesota Statutes, Sections 513.20 to 512.32 do not apply to

distributions made by a corporation governed by sec¢tions 1 to

125.

Subde 4. [RESTRICTIONS.! {a) A distribution may be made to

the holders of a2 class or series of snares only ifs

(1) All amounts payable to the holders of shares having a

preference for the payment of that kind of distribution are

patd; and

(2) The payment of the distribution does not reduce the

renaining het assets of the corporation below the aggregate

preferantial amount pavable in the event of Ikquidation to the

holders of shares having preferential rights, unless the

distribution is made o those shareholders in the order and {o

- e e e - e

the extant of their respective priorities.

(b 1f the money or property avatlable for distribution is

insuffincient to satisfy al! preferences, the distributions shall

be made pro rata according to the order of priority of

preferences by ciasses and by series within those classes.
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Sec. 86. [302A.553] [POWER TO ACQUIRE SHARES.1
Subdivision 1. [WHEN PERMITTED; STATUS OF SHARES.I A

corporation may acquire its own shares, subject to section 85.

Shares so acquired constitute authorized but unissued shares of

the corporation, unless the articles provide that they shall not

~be feissued. in which case the number of authorized shares is

reduced by the number of shareg acquirede.

Subde 2. [STATEMENT OF CANCELLATION.I If the number of

authorized shares of a corporation is reduced by an acquisition

of its shares, the corporation shalliy no later than the time it

makes its next annual report to sharsholders or, if no report is

madey no later than three months after the end of the fiscal

year in which the acquisition occurs, file with the secretary of

state a statement of cancellation showing the reduction in the

authorized shares. The statement shall contain:

(a} The name of the corporations

(b} The number of acquired shares cancelied, itemized by

classes and seriest and

{c) The aggregate number of authorized shates itemized by

classes and seriesy after giving effect to the cancellation.

-—

Sec. 87. (302A.5571 [LIASILITY OF SHAREHOLDERS FOR ILLEGAL

DISTRIBUTIONS .1

Subdivision 1. I[LIABILITY.l A shareholder who receives a

distribution made in violation of the provisions of section 8BS

is liable to the corporation, its receiver or other person

winding up its affairs, or a director under section 88,

subdivision 2, but only to the extent that the distribution

received by the shareholder exceeded the amount that properly

could have been paid under section 85a.

Subde 2. [STATUTE OF LIMITATIONS.] An action shall not be

conmenced under this section more than two years from the date

-

of the distribution.

—

Sec. BB. [302A.5591 [LIABILITY OF DIRECTORS FOR ITLLEGAL

DISTRIBUTIONS .1

Subdivision 1. (LIAEILITY.! In addition to any other

liabilitiesy a ditrector who is present und votes for or fails to

vote against, or who consents in writing to a distribution made
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in violation of section 85 or a restriction contained in the

articles or bylaws or an agreement, and who fails to ccaply with

the standard of conduct provided in section 44, is !iable to the

corporation Jointly and severally with all other directors so

ltable and to octher directors under subdivision 2, but only to

the extent that the distribution exceeded the amount that

properly could have been paid under section 85.

-

Subde 2. [CONTRIBUTIDBN FROM SHAREHOLDERS I & direetor

against whom an action is brought under this cection with

respect to a distribution may implead in that action att

shareholiders who received the distribution and may compel pro

rata contributton from them in that action to the extent

provided in section 87, subdivision le

Subde 3. [TMPLEADER; CONKTRIBUTION FROM DIRECTORS.I A

director against whom an action is brought under this section

with respect to a distribution may implead in that action all

other directors who voted for or consented in writing to the

distribution and may compe!l pro rata contribution from them in

that action.

Subde 4. [STATUTE OF LIMITATIONS.! An action shall not he

commenced under this section more than two Years from the date

cf the distribution.

MERGERy EXCHANGE, TRANSFER
Sec. 89. [302A.6011 [MERGER, EXCHANGE}.TRANSFER»I

Subdivision 1. [MERGFR.] Apy two of more corposations may

nerce, resulting in a single corporation, with or without a

- - -

business purpose, pursuant to a plan of merger approved in the

nanner provided in sectiops 90 to 96.

Subde 2. [EXCHAKGE.!l The shares of one or more classes or

e e e e e e -

serties of a corporation may be exchanged {o¢r shares of the same

or a different class or series of one or mote cther corparations

pursuant to a plan of exchange appreved in the manner pruvided

in sections 90, 91, and 84 to 9¢&,

-~ v - ——— -

Subd. 3. [TRANSFER.} A ccrposation may sell, lease,

- ——————— — - -

transfer, or otherwise dispose of all or substantially 21 of

— - e - o ———

its prorerty and assets in the manner ptovided in cection 87,

- - - ———

Sec. 0. {3U2d.6111 [PLAN OF MERGER NR EXCHANGE.]
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Subdivision 1. [CONTENTS OF PLAN.! A plan of merger or

exchange shall contains2

{a) The names of the corporations proposing to merge or

participate in an exchange, and:

(1) 1In the case of a mercers the name of the surviving

corporations?

(2) In the case of an exchange, the name of the acquiring

corporations

(b} The terms and conditions of the proposed merger or

exchanges

{c) (1} In the case of a mercery the manner and basis of

converting the shares of the constituent corporat fons inte

securities of the surviving corpokation or of any other

corporation, ory in whole or in part, into money or other

propertys or

(2) In the case of an exchange, the manner and basis of

exchangine the shares of other constituent corporations .for

cshares of the zcquiring corporations

td) In the case of a mergery a statement cf any amendmeénts

to the articles of the surviving corporation proposed as part of

the nerger; and

{e) hny other provisions with respect to the proposed

merger or exchance that are deemed necessary or desirable.

Subd. 2. [OTHER AGREEMENTS.] The procedure authorized by

this section does not limit the power of a corporation to

acquire for money or property other than its shares all or part

of the shares of a class or series of another corporation by a

negotiated aareement with the sharehoiders of the other

-

-eccrporatione.

Sece 31. [3024.6131 [PLAN APPROVAL]

Subdivision 1. [(BUARD APPROVALSF NOTICE TO SHAREHOLDERS.I A

resclution containing the plan of merger or exchange shall oce

approved by the affirmative vote of a majority of the directors

present at a meeting of the board of each constituent

corporation and shall then be subkmitted to the shareho{ders of

each constituent corporation at a regular or a special meeting.

sritten notice shall be given to every shareholdery whether or
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not entitled to vote at the meeting, not Iess than 14 days

befcre the meeting, in the manner pravided in sect lion 67 fox

notice of meetings of shareholders. The written notice shall

state that a purpose of the meetinag is to consider the proposed

plan of merger or exchange. A copy or short description of the

plan of merger or exchange shall be included in or encliosed with

the notice.

e o o e

Subde 2. [APPROVAL BY SHAREHOLDERS.I At the meeting a vote

ot the shareholders shall be taken on the proposed plan. The

pltan of merger or exchange is adopted when approved by the

affirmative vote of the holders of a majority of ali voting

shares. A class or series of shares of the corporation is

entitled to vote as a class or series if any provision of the

plan would, if contained in a proposed amendment to the

—

articlesy entitle the class or series of shares to vote as a

clacs or series andy in the case of an exchange, if the class or

series is included in the exchange.

Subde 3. [HHEN APPROVAL EY SHAREHOLDERS NOT REQUIRED.!

Netwithstanding the provisions of subdivisions 1 and 2,

submission of a plan of merger or exchange to a vote at a

meeting ef shareholders of a surviving or acguiring corporation

is not required if:

fal The articles of the corporation witl not be amended in

the transactiong

{b} Each holder of shares of the corporation that were

outstanding immediately before the effective date ol the

transaction wili hold the same number of shares with identical

rights immediately thereafter;

{c) The number of votinag shares of the corporation

immediately after the merger or exchange, plus the number of

voting shares of the corporation issuakle on conversion or

exchange of securities other than shares or on the exercise of

riahts to purchase securities issued by virtue of the terms of

the transaction, will not exceed by more than 20 percent the

nurser of voting shares of the corporation immediately befote

———— o = o o W o e g et - - aan

the transactions and

{d} The number of participating shares of the corporation

-4
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immediately after the transaction, ptus the number of

participating shares of the corporation issuable aon conversion

or exchange ofy oF on the exercise of rights to purchase,

securities issued In the transaction, will not exceed by more

than 20 percent the number of participating shares ot the

corporation immediately before the transaction. =Participating

shares* are outstanding shares of the corporation that entitle

their holders to participate without limitation in distributions

by the corporation.

Sec. 92. [3028.615) [ARTICLES OF MERGER; CERTIFICATE.]

Subdivision 1. [CONTENTS OF ARTICLES.] Upon receivihg the

approval reguired by section 81, articles of mercer shatl be

prepared that contains

(a) The plan of mergers;

{b) For each corporation,s eithers

(1} A statement that the plan has been approved by a vote

of the shareholders pursuant to section 91, subdivision 25 or

{2) A statement that a vote of the shareholders is not

required by virtue of section %1, subdivision 3.

Subde 2. [ARTICLES SIGNED, FILED.} The articles of merger

shall be signed on behalf of each constituent corporation agd_

filed with the secretary of state.

Subde 3. [CERTIFICATE.}! The secretary of state shall issue

a certificate of merger to the surviving corporation or its

teaal representative.

Sec. 33. [3028.6211 [MERGER OF SUBSIDIARY INTO PARENT.}

Subdivision 1. [(WHEN AUTHORIZED; CONTERTS OF PLAN.] A

parent ownina at least 90 percent of the outstanding shares of

each class and series of a subsidiary may merge the subsidiary

into Ttself without a vaote of the sharehol ders of either

corperation. A resolution approved by the affirmat ive vote of a

majority of the directors of the parent present shall set forth

a plan of nerger that contains:

{a) The name of the subsidiary and the name of the parent;

and

Ib} The manner and basis of cunvertiﬁg the shares of the

-

subsidiary into securities of the parent or of another

R0
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corporation ory in whole or in part, into money or other

property.

Subd. 2. INOTICE TO SHAREHOLDERS«] A copy of the plan of

merger shall be mailed to each shareholders other than the

parent, of the subsidiartye

Subd. 3. [ARTICLES OF MERGERF CONTENTS OF ARTICLES.]

Articles of merger shali be prepared that contains

ta) The plan of mergers;

(b} The number of outstanding shares of each class and

series of the subsidiary and the number of shares of each class

and series owned by the parenti and

{c) The date a copy of the plan of merger was mailed to

shateholders, other than the parent, of the subsidiarya

Subde 4. [ARTICLES SIGNED, FILED.] Within 30 days after a

copy of the plan of merger is maited to shareholders of the

subsidiary, or upon waiver of the mailing by the holders of all

outstanding shartes, the articles of merger shall be signed on

behalf of the parent and filed with the secretary of state.

Subde 5. [CERTIFICATE.] The secretary of state shall issue

- s v o - -———

a certificate of merger to the parent or its légal

representative.

Sece 4. [302A.6311 [ABANDONMENT.]

—— - o - — v —— v

Subdivision 1. [BY SHAREHOLDERS OR PLAK.] After s plan of

mesrger or exchange has been approved at a meet ing by the

affirmative vote of the holders of a majority of att vating

shares of each constituent corporation and before the effectiver

date of the plan, it may be abandoned:

{a) If the shareholders nf each of the constituent

-corporations have consideved abandoning the plan and the

abandonment has been appraoved at a meetina by the affirmative

vote of the holders nf a majority of all voting shares of each

constituent corpcrationg

o = o o —— T ———

{bi 1f the plan itselilf providss for abandonment and all

conditions for abandonment set forth in the plan are met; or

{c) Pursuant to subdivision 2.

subd. 2. [BY BOARD; ARTICLES OF ABANDONMENT.) It articles

——— e s e et e s i

of merger have not been fited with the secretary of state and

81
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the plan is to be abandoned, or if a plan of exchange is to be

abandonedy a resolution abandoning the plan of mercer or

exchange may be approved by the affirnative vote of a majority

of the cirectors present, subject to the contract rights of any

other person under the plan. If articlies of merger have been

filed with the secretary of state, the board shall file with the

secretary of state articles of abandonment that contains

(a) The name of the corporationsg

(b) The provision of this section under which the plan is

abandonedj and

{c) The text of the resoliution approved by the affirmative

vote of a majority of the directors present abandoning the plan.

Sec. 95. [3024.6411 [EFFECTIVE DATE OF MERGER OR EXCHANGESF
EFFECT.I

Subdivision 1. [EFFECTIVE DATE.l A merger is effectiva

when the articles of merger are filed wilh the secretary of

state or on a later date specified in the articles of merger. An

excnange is effective on the date specified in the plan of

exchange.

Subde 2. [EFFECT ON CORFORATION.! Rhen a merger becomes

eftective:

-~ ———— e o e

ta) The constituent corporations Lecome a single

corporation, the surviving corporations

{b) The separate existence of all constituent corporationé

except the surviving corporation ceasess

(c) The surviving corporation has ail the rights,

privilages,y, immunities, and powers, and is subject to all the

duties and liabilitiess of a corporation incoerporated under

sections 1 to 1253

{d) The surviving corporation possesses alt the rights,

privileges,y immunitiesy and franchisss,y, of a public as well as

of a private nature, of each of the constituent corporations.

Atl propertys realy personai, and mixed, and all debts due on

any account, including sukscriptions to sharesy, and afl other

choses in action, and every other interest of or belonging to or

- -

due to each of the constituent corporatioﬁs vests in the

survivinag corporation witheut any further act or deeda

B2
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Confirmatory deedsy assignments, or similar Instruments to

accomplish that vesting may be signed and delivered at any time

in the name of a constituent corporation by'its current officers

ofry if the corporation no longer exists, by its last officersa

The title to any reai estate or any interest therein vested in

any of the constituent corporations does not revert nor in any

way become impaired by reason of the nergers

{e) The surviving corporation is responsible and ftable for

att the liabitities and obligations of each of the constituent

corporations. A claim of or against or a pending proceeding by

or against a constituent corporaticn nay be prosecuted as if the

merger had not taken piacey or the surviving corporatien may be

substituted in the pface of the constituent corporation. Neither

the rights of creditors nor any liens upon the property of a

constituent corporation are impaired by the merger; and

tf) The articles of the surviving corporation are deemed to

be amended to the extent that changes in its articles, if any,

are contained in the plan of mergere.

Subd. 3. [IEFFECT ON SHAREHGLDERS.I! When a merger or

—— - o -

exchange becomes effective, the shares of the corporat ion or

-

corporations to be converted or exchanged under the terms of the

plan cease to exist in the case of 2 merger, or are deemed to be

exXchangaed in the case of an exchange. The holders of thaose

shares are entitied only to the securitiec, money, or other

property into which those shares have been converted or for

which those shares have been exchanged in accordance with the

SeC. 96 [2028.6511 [MERGER UR EXCHANGE WITH FOREIGN
CORPORATION.]
Subdivision 1. [IKHEN PERNMNITTED.] A domestic corporation

may merge with or participate in an exchange with a foreign

corporation by foilowing the procedures set forth Iin thnis

section, if the merger or exchange is permitted by the laws of

the state under which the foreian corporation is incorporateda

_Subd. 2. |LAKS APPLICABLE BEFORE TRANSACTION.I Each

donestic corpotation shall comply witn the provisions of

sections 89 to %6 with respect to the merger or exchange of

£3
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shares of corporations and each foreign cofpecration shall comply

with the applicable provisions of the laws under which it ﬁas

incorporated or by which it is governede.

Subde. 3.  [DDOMESTIC SURVIVING CORPORATION.) If the

. s e e o ——— .

surviving corporation in a merger will be a domestic

.

corporation, it shal! comply with all the procvisions of sections

1 to 125.

Subde 4o [FCREIGN SURVI¥ING CORPDORATIONS) If the surviving

corporation in a merger will be a foreign corporation and will

transact business in this state, it shall compiy with the

provisions of Minnesota Statutes, Chapter 303 with respect to

foreion corporations« 1In every case the surviving corporation

shallt file with the secretasy of state:

(a) An agreement that it may be served with procéss in this

state in a proceeding for the enforcement of an obligation of a

constiiuent corporgtion and in a proceeding for the enfarcement

of the rights of a dissenting shareholider of a constituent

corporation sgainst tne survivinag corporationg

(b} An irrevocable appointment of the secretary of state as

its agent to accept service of process in any proceeding and an

address to which process may be forwarded; and

tc} An agreement that it will promptiy pay to the

dissenting shareholders of each domestic constituent corporation

the amount, if any, to which they are entitled under section Bl.

Sece 97« [302A.661] [TRANSFER OF ASSETS; WHEN PERMLITTED.]
Subdivision 1. [SHAREHOLDER APPROVAL: WHEN NOT REQUIRED.!

A corporation, by atfirmative vete of a majority of the

directors present, may sell, lease, transfers or otherwise

dispose of all or substantfally all of its property and assets

in the usual and reaqular course of its business and grant a

security interest in all or substantially atl of its property

and assets whether of not in the usualt and regular course of ifs

businesses upan those terms and conditions and for those

considerationsy which may be money., securttiesy, ot other

instrunents for the payment of money or other propertyy, as the

board deens expedient, in which case no shareholder approval is

requirede.

-———
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Subd. 2. [SHAREHOLDER APPROVAL:® WHEN REQUIRED.I A

corporation, by affirmetive vote of a majority of the directors

presenty may sell, léase. transfer, or othesrwise dispose of all

or substantially all of its property and assets,y inctuding its

good willy not in the usual and regular course of its business,

upon those terms and conditions and for these considerations,

which may be money, securities, or other instruments for the

payment of money or other property,y as the board deems

expedient, when approved by the affirnative vote of the holders

of a majority of all voting shares at a regular or specizl

meeting ¢f the shareholders« Notice of the meeting shatl be

given to all shareholders whether or not they are entitied to

vote at the meeting.

Subde 3. [SIGNING OF DOCUMENTS.] Confirmatory déeds,

asstgnments, or similar instruments to evidence a sales lease,

transfery or other dispasition may be signed and delivered at

any time in the name of the transferor by its current officers

ory if the corporation no fonger exists,y, by its last cfficers,‘_v__

Subde 4. [TRANSFEREE LIABILITY.l The transferee is liable

for the debts, obltagations, and ltabilities of the transferor

only to the extent provided in the contract or agreement between

the transferee and the transferor or to the extent provided by

sections 1 to 125 of other statutes of this statea

DISSOLUT ION
Sec. 38. [302A.7011 [METHODS OF DISSCLUTION.T

A corporation may be dissolveds?

ta) By the incorporators pursuant to sectfon 923

(b) By the shareholders pursuant to ssctions I00 to 1063 or

{c) By order of a court pursuant to sections 107 to 115.

Sece 99+ [302A.7111 IVOLUNTARY DISSOLUTION BY

INCGRPORATIRS. ]

Subdivision 1. [(¥ANNER.! & zorporation that has not issued

-

shares may be dissolved by the incorporators in the manaer set

forth in this sectiona.

Subd. 2. [ARTICLES OF DISSOLUTION.] (a} A majority of the

incorporators shall sign articles of aissolution containings

(1) The name of the ccrporation;

&85
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1 {2) The date of incoroorations
2 (3) A statement that shares have not been issuedj
¥>7: ' 3 ;4) A statement that all consideration received from
. 4 subﬁc:;bers for shares to be issued, less expenses incurred in

5 the organization of the corporation, has been returned to the

———

6 subscribersi and

7 » {5) A statement that no debts remain unpaid.

8 {b) The articles of dissolution shall be filed with the

9 secretary of state.

10 Subde. 3. [(EFFECTIVE DATE.I When the articles of

11 dissolution have been filed with the secretary of state, the

12 corporation is dissolveda

13 Subde 4o [CERTIFICATE.} The secretary of state shall tssue

14 to the dissolved corporation or its legal representative a

15 certificate of dissolut.iton that containss

16 . (a} The name of the corporations;

17 {b) The date and time the articles of dissolution were

18 filed with the secretary of state; and

19 (c) A statement that the corporation is dissolveda

20 Sec. 100, [302A.7211 [VOLUNTARY DISSOLUTION BY
21  SHAAREHOLDERS.!
22 Subdivision 1. [MANNER.] A corporation may be dissolved by

23 the shareholders when authorized in the manner set forth in this

24 sectione.

25 Subde 2. INDTICEs; APPROVAL.] ta) Written notice shall be

— s s o .

26 given to each shareholder‘cntitled to vote at a meeting of

27 shareholders within the time and in the manner provided in

28 section €7 for notice of meetines of sharehoiders and, whether

29 the meeting is a regular or 2 special meeting, shall state that

30 a purpose of the meeting is to consider the advisability of

31 dissolving the corporation.

——— -

32 (b} The proposed dissolution cshatl be submitted for

33 approval a2t a meeting of sharebolders. If the proposed

34 dissolution Is approved at a meetitng by the affirmative vote of

35 the holders of a majority of all voting shares, the dissolution

{ -— -

36 shall be commenced.

317 Sec. 301. [302A.723]1 [FILING NOTICE OF INTENT 70O DISSOLVES
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EFFECT.]

Subdivision 1. [CONTENTS.) 1f dissolution of the

corporation is approved pursuant to section‘loo. subdivision 2,

ine corporation shall file with the secretary of state a notice

of intent to dissolve. The notice shall contain?

(a) The name of the corporationg

(b) The date and place of the meeting at which the

resoflution was approved pursuant to section 100, subdivision 2}

and

{c} A statement that the requisite vote of the shareholders

was receiveds or that all shareholders signed a written action.

Subde 2. [WINDING UP.}] When the notice of intent to

s . . e . e

dissolve has been filed with the secretary of state, and subject

to section 105, the cocporation shall cease to carry on its

businessy except to the extent necessary for the winding up of

the corporation. The shareholders shat! retain the right to

revoke the dissolution proceedings in accordance with section

105 and the right to remove directors o¢ filtl vacancies on»tpe

board. The corporate existence continues to the extent

necessary te wind up the affairs of the corporation until the

dissclution proceedings are revoked or articles of dissolutlon

are filed with the secretary of state.

Subd. 3. [REMEDIES COHTINUED.] The filing with the

secretary of_state of a notice of intent to dissolve does not

affect any remedy in favor of the corporation or any remedy

against it or its directors, officers, or shaceholders in thase

capacitiesy except as provided in section 117

Sece 102. [302A.725] [PROCEDURE IN DISSCLUTION.]

" ‘S5ubdivision 1. I[COLLECTION; PAYYENT.I Rhen 3 notice of

intent to dissolve has been filed with the secretary of statg.

the board, or the otficers acting under the direction of the

board, shall proceed as soon 35 possibies

. ——

tal Yo collect or make provisien for the ccllection of all

debts due or owing to the corporation, including unpaid

subscriptions for sharesi: and

(b} To pay or make prcvision for the payment cf alt debts,

obligationsy and liadilities of the corporation according to

87
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their prioritiese

Subde 2. ITRANSFER COF ASSETS.l Notwithstanding the

provisions of section 97, when a notice of intent to dissolve

has been filed with the secretary of state, the directors may

seil,y lease, transfer, or otherwise dispose of all or

substanttally all of the property and assets of a dissolving

cofp0tation without a vote ot the sharehol ders.

Subde 3. [DISVRIBUTIOR TO SHAREAOLDERS.] All tangible or

—e e o o e e

intangible property, including money, remaining after the

discharge of the debts, cbligations, and ltabilities of the

corporation shall be distributed to tne shareholders in

accordance with section 85, subdivision 4.

Sec. 103. [302A.7271 INOTICE 7O CREDITORS AND CLAIMANTS.I

Subdivision 1. [WHEN PERMITTED; HOW GIVEN.} When a notice

of intent to disscive has been filed with the secretary of

stéte, the corporation may give nctice of the filing to each

known creditor of and claimant against the corporation at the

last known address of each known present, future, or contingent

creditor and claimant. 7The corporation may give pub!lished

notice to known creditors or claimants whose address is unknown

and to unknown present, future, or contingent creditors and

claimantsy by publiishing the notice once esach week for four

successive weeks in a legal newspaper as defined in Minnesota

Statutesy Section 331.02 in the county or counties where the

registered office and the principa!l executive office of the

corporation are located.

Subd.. 2. |CONTENTS.] The notice to creditors and

claimaints shall contains

{a) A statement that the corporation is in the process of
dissolvings

(b) A stateﬁent that the corporation has filed with the

secretary of state a notice of intent to dissolve:

{c) The date of filing the rotice of intent to dissolvej

(d} The address of the office to which writien claims

against the corporation must be presented; and

te}) The date by which all the claims must be received,

wnich shall be the later of Y0 days after the notice of intent

8
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’

to dissolve was filed with the secretary of state os 20 days

after the last date on which notice to creditors and claimants

was given.

—— e . i e ey e

Sec. 104. [302A.729) [CLAIMS IN DISSOLUTION.!

Subdivision 1. [PROCEDURE.] If the corporation gives

preper notice to creditors and claimants pursuant to section 10332

{a) The clzim of 2 creditor or claimant to whom notice is

given who fails to file a claim according to the procedures set

forth by the corporation on or before the date set forth in the

notice is subject to the provisicns of section 1173

(b} The corporation has 20 days frem the recetpt of each

claim to accept or reject the claimi a claim not expressliy

rejected is deemed acceptedi and

(c) A creditor or claimant to whom notice is given and

whose claim is rejected by the cosporation has 60 days from the

dafe of rejection, or 180 days from the date the corporation

filed with the secretary of state the notice of intent to

dissolve, whichever is longer, to pursue any other remedies with

respect to the claim. If the creditor or claimant does not

initiate legal,s administrative, or arbitration proceedings uifh

respect to the claim during that periody the claim is subject to

the provisions of section 117.

Subd. 2. [STATUTE OF LIMITATIONS.I The ctaim of a creditor

e e v e o

or claimant to whom notice is not gyiven and who does not

initiate legal, adninistratives, ot arbitration proceedings

concerning the claim within two years after the date of filino

the notice of intent to disscolve is thereafter subject to the

provisions of 117.

Sece. 105. [302A.731] [REVOCATION OF DISSOLUTIOR
PRGCEEDIRNGS « 1

Subdivision 1. [GENERALLY.] Dissotution proceedings

commenced pursuant to section 100 may be rrevoked priar to filing

of articles of dissoluticona

Subde 2. [NCTICE 10 SHARFHOLDERSF APPROVAL.]! Written

notice shall be géiven to every shareholder entitied to voté at 2

shareholders!® meeting within the time and in the marner provided

- - —

in section 67 for notice of meetings of shareholders and shall

8g
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state that a purpose of the meeting is to consider the

advisability of revoking the dissolution proceedings. The

proposed revocation shaltl be submitted te the sharehoiders at

the meeting« If the proposed revocation is approved at a

meeting by the affirmative voie of the holders of a majority of

all voting shares, the dissolution proceedings are revokede

Subde 3+ [|EFFECTIVE DATES EFFECT.] Revocation of

dissolution proceedings is effective when 2 notice of revocation

is filed with the secretary of state. The corroration may

thereafter resume businesse.

Sec. 106. [302A.733] [ARTICLES OF DISSOLUTIONS CERTIFICATE

OF DI SSOLUTION; EFFECT.!

Subdivision 1. [ARTICLESS WHYEK FILED.I Articies of

dissolution for a corporation dissolving pursuant to section 100

shalt be filed with the secretary of state after:

{a) The payment of claims of all known creditors and

claimants has been made or provided forj

{b) The 180 day period described in section 104,

subdivision 1, clause {c) has expiredy if the corporation has

qiven notice to creditors and claimants of the corporation in

the manner described in section 103§ or, in all other cases,

{c) The two year period described in section 104,

subdivision 2 has expired.

Subd. 2. [CONTENTS OF ARTICLES.l] The articies of

dissolution shat!l states

(a} Whether or not notice has been given to all creditors

and claimants of the corporation in the manner provided in

section 103, and, if notice has been §iven; the tast date an

which the notice was aoiven and the date on which the longer of

the periods described in section 104, subdivision 1, cIause»ﬁ;) N

expireds;

(b} That all debts, obligations, and fiabilities of the

corporation have been paid and discharged or that adequate'

provisions have been made thereforj

{c) That the remaining property, assets, and claims of thg

corporaticn have been distributed among its shareholders in

accordance with section 25, subdivision 4, or that adequate

90 -
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provision has been made for that distributiens and

(d) That there are no pending legal, admninistrative, or

arbitration proceedings by ar against the cdrpuration, or that

adequate provision has been made for the satisfaction of any

Jjudgment, order, or decree that may be entered against it in a

pending proceedingy, and that alt other claims are barred under

section 117.

B e ———]

Subde 3. ILEFFECTIVE DATE.] When the articles of

dissolution have been filed with the secretary of state, the

corporation is dissolvede.

Subde 4. [CERTIFICATES.] The éecretary of state sha}l i ssue

e -

to the dissolved corporation or its legal representative a

certificate of dissolution that contatns:

(a) The name of the corporation;

(b) The date and time the articles of dissolution were

fiied with the secretary of state; and

(c) A statement that the corporation is dissolved.

Sece 107. [302A.741] [SUPERVISED VOLUNTARY DISSOLUTION.)

Lfter the notice ot intent te dissolve has been filed with

the secretary of state and befo;e a certificate of dissotution

has been issued, the corporation, or for good cause shown, 2

shareholder or creditor may apply to a court within the county

in which the registesed office of the corporation is situated teo

have the dissolution conducted or continued under the

supervision of the court as provided in sections 108 to 1i7.

Sec. 108. [302A.7511 [ INVOLUNTARY DISSOLUTION.I

Subdivision 1. [WHEN PERMITTED.l. A éourt may grant any

- > > o o ——

equitable relief it deems just and reasonable in the

circunstances or may dissolve a corporation and fiquidate its

assets and business:

(a) In a supervised voluntary dissolution pursuant to

section 1073

v o e st e v o e

(b! In an action by a sharehoider when it is establighed

thats

{1) The directors or the persons having the authority

—— -———

otnerwise vested in the board are deadlocked in the management

of the corporate affairs and the shareholders are unable to

21
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break the deadlocks

(2) The directors or those in control of the corporation

have acted fraudulently, illecally, or in a manner persistently

unfair toward one or more minority shareholders;

(3) The shareholders of the corporation are sc divided in

votina power that, for a period that includes the time when two

consecutive regular meetinos were hefd, they have failed to

elect succecssors to directcrs whose terms have expired or would

have expired upon the election and qualification of their

SUCCESSOrSs?

(4} The corporate assets are being misapplied or wasted; or

(5) The period of duration as provided in the articles has

expired and has not been extended as provided in section 120;

{c) In an action hy a creditor when:

(1) The ctaim of the creditoxr has been reduced to Jjudgment

and an execution thereon has been returned unsatisfieds or

(2) The corporation has admitted in writing that the claim

of the creditor is due and owing and tt ts established that the

corporation is unable to pay its debts in the ordinary course of

businessi or

(d) In an action by the attorney general to dissoive the

-

corpcration in accordance with section 111 when it &s

established that a decree of dissolution is appropriate.

Subd. 2. [CONDITIOR DF CORPORATION.l In determining

whether to order dissolution, the court shalt take into

consideration the financial condition of the corporation but

-

shall not refuse to order dissolution solely on the ground that

the corporation has accumuliated or current opefating profits.

- ——

Subde 3. [EXPENSES.] 1f the court finds that a party to a

proceedinyg brought under this section has acted krbitrarily.

vexatiously, or otherwise not in geood faith, tt may in its

discretion award reasonable expensesy including attorneys® fees

and disbursements, to any ot the other parties.

Subde 4. IVENUE; PARTIES.] Proceedings under this section

- s ot -———

shatl be brought in a court within the county in which the

registered office ¢f the corporation is locatede It is neot

-

necessary to make shareholders parties to the action or
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proceeding unless relief is sought against them personatly.

Sec. 10%. [302A.753] [ PROCEDURE IN INVCLUNTARY OR
SUPERVISED VODLUNTARY DISSGLUTION.]

Subdivision 1. [ACTION BEFORE HEARING.) In dissoluticn

proceedines the court may issue injunctions, appoint receivers

with all cowers and duties the court directs, take other actions

required to preserve the corporate assets wherever situated, and

carry on the business of the corporation untif a fulf hearing

can be held.

Subde 2. [ACTIOR AFTER HEARiNG.I After a tull hearing has

—— -

been held, upon whatever notice the court directs to be given to

alt parties to the proceedings and to any other parties in

interest designated by the court, the court may 2ppoint a

receiver to collect the corporate assets,'including all anounts

owing to the corporation by subscribers on account of any unpaid

Po}tion of the consideration for the tssuance of sharese A

receiver has authorityy subject to the order of the court, to

continue the business of the corperation and to sell, fease,

transfer, or otherwise dispose of alf or any of the propérty and

assets of the corporation either at public or private sale.

Subde 3. [DISCHARGE GF GRLIGATIONS.] The assets of the

—— i -

corporation or the proceeds resuiting from a sale, leases

transfer, or other dispesition shal! be applied in the following

order of priority to the payment and discharge ors

(a) The costs and expenses of the proceedinas, inctuding

attorneys® fees and disbursementss

{b) Debts, taxes and assessments due the United States, the

state of Minnesota and their subdivisions, and other states and

thetr subdivisions, in that order:

(c) Claims duly proved and al lowed to emplayees under the

provisions of the workers® compensation 2¢ct; praovided, that

clains under this clause shafl not be allowed if the corporation

carfied workests® compensation iasurince, as provided by law, at

——— -

the time the injury was sustainzds:

(d) Claims, incfuding the value of all compensation patd in

—— — s e . . e o e e - e e o —

any medium other than money., duly groved and aflowed to

employees {or services perforued within three months preceding

93
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the appointment of the receiver, if any; and

(e) Others claims duly proved and alloweda

Subde 4. IREMAINDER TO SRAREHOLDERS.] After payment of the

expenses of receivership and claims of credttors duly proved,

the remaining assets, if anyy shall be distributed to the

sharehofders tn accordance with section 85, subdivision 4.

Sec. 110. [302A.7551 [QUALIFICATIONS OF RECEIVERS:
POWERS.]
Subdivigion 1. [QUALIFICATIONS.] A receiver shatl be a

natural person or a domestic corporation or a foreign

corporation authorized to transact business in this state. &

receiver shall give bond as directed by the court with the

sureties required by the courte.

Subde 2. [POWERS.] A receiver may sue and defend in all

—— o o o

courts as receiver of the corporation. The court appointing the

receiver has exclusive jurisdiction of the corporation and its

property.

Sec. 111. [302A.757} [ACTION BY ATTORNEY GENERAL .}

Subdivision 1. [KHEN PERHMITTED.! A corporatiorn may be

- —

dissolved involuntarily by a decree of a court in this state in

an action filed by the attorney general when it is establtished

thats

{a} The articles and certificate of incorparation were

procured through fraudsj

f{b} The corporat ion was incoctporated for a purpase not

permitted by section 5j%

{c) The corporation faited to comply with the requirements

of sections 2 to 20 essential to incoeporation under or election

to become governed by sections 1 to 1253

(d} 1he corporation has flagrantly violated a provision of

sections 1 to 125, or has violated 2 provision of sections 1 to

125 more than once, or has violated more than one provision of

sections 1 to 125§ or

(e) The corporation has acted, or failed io act, in a

- —

manner that constitutes surrender or abandonment of the

corporats franchise, privilegesy or enterpriss.

Subde 2. [NOTICE TO CORPCRATION; CORREZT iON.] An action

94
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shall not be commenced under this secticn unti! 30 days after

notice to the corporation by the attorney general of the reason

for the filing of the action. If the reason for filing the

action is an act that the corpcration has done, or omitted to

doy and the act or omission may be cosrected by an amendment of

the articles or bylaws or by performance of or abstention from

the act, the attorney general shall give the corporatian 30

additionz! days in which to effect the correction before filing

the actione.

Sec. 112. [302A.759] IFILING CLAINMS IN PROCEEDINGS TO

DISSOLVE.]

Subdivision :. In proceedings referred to in section 108

to dissolve a corporation, the court may require all creditors

——

and claimants of the corporation to fiie theit claims under oath

with the clerk of court or with the receiver tn a form

préscribed by the court.

Subd. 2. If the coust recuiees the filing of claims, it

shail fix a dates, which shall be not less than 120 days from the

date of the ordery, as the last day for the filing of claims, and

chall prescribe the notice of the fixed date that shall be given

tc creditors and claimants. Eefore the tixed datey, the court

may extend the time for filing claimse Creditors and claimants

failing 1o {ile claims on or before the fixed date may be

barreds by order of courty from claiming an interest &n or

receiving payment cut of the proverty or assets of the

corporation.

- s o et e o s i

Sece 113. [302A.7611 IDISCONTINUANCE OF DISSQLUTION
PRGCEEDINGS . ]
The involuntary or supervised voluntary dissclution of a

corporation shali be discontinued at any time during the

dissoclution proceedings when it is established that cause for

dissolution no longer exists. When tnis is established:s the

court shall ¢ismiss the proceedings and direct the receiver, if

-

any, to redaiiver to t{he corporation all its remaining property

and assets.

Sec. li4e. 1302A4.76¢31 IDECREE OF DISSOLUTION]

Subdivision 1. [WHEN ENTERED.] In an involuntary or

- —————— g ——
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supervised voluntary dissclution after the costs ‘and expensas of

the proceedings and all debts, obligations, and liabilities of

the corporation have been paid or discharged and all of its

remaining property and assets have been distributed to its

shareholders ory if its property and assets are not sufficient

to satisfy and discharge the costs, expenses, debts,

obligationsy and liabilities, when all the property and assets

have been applied so far as they will go to their payment

according to the priorities set forth in section 10%, the court

shall enter a decree dissolving the corporatione

Subde 2. [(EFFECTIVE DATE.l Khen the decree dissolving the

corporation has been entered, the corporation is dissolved.

Sec. 115. [302A.7€¢5] [FILING DECREE.!

After the court enters a decree dissoiving a corboration.

the clerk of court shall cause a certified copy of the decree to

belfiled with the secretary of state. The secretary of state

shall not charge a fee for filing the decree.

Sec. 116. [302A.771] [DEPOSIT KITH STATE TREASURER OF"

AMOUNT DUE CERTAIN SHAREHOLDERSWI

Upon dissolution of a corporation, the portion of the

assets distributable to a shareholder who s unknown or cannot

be founds or who is under disability, if there ts no person

legatly competent to receive the distributive portion, shail be

reduced to money and deposited with the state treasurer. The

amount deposited is appropriated to the state treasurer and

shall be paid over to the shareholider or a legal representaiive.

upon proof satisfactory te the state treasurer of a right to

payment.

Subdivision 1. {(CLAIMS EAKRED.] A creditor or clzimant who

o s i e . e e e i

does not file a claim or pursue a remedy in a legafl,

adninistrative, or arbitration proceeding under sections 104,

107, 108,y or 112, or in some other [egaly administrative, or

arpitration proceeding pending on the date of dissoiution, and

-— - - -————

all those claiming throush of under the creditor or claimant,

are forever barred from suina on that claim or otherwise

realizing upon or enforcing it, except as provided in this
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Subd. 2. [CLAIMS REOPENED &} At any time within one yezr

after articles of dissolution have been filed with the secretary

of state, or a decree of dissolution has been entereds a

creditor or claimant who shows good cause for nrot having

previously filed the claim may apply to a court in this state to

allow a ctalms

ta) Against the corporation to the extent of undistributed

assetsy ar

——— e

(b} 1f the undistributed assets are not sufficient to

satisfy the claim, against a shareholder, whose (iabil ity shall

be limited to a portion of the claim that is equal to the

portion of the distributions to shareholders in ! iquidation or

dissolution sreceived by the shareholder.

Subde 3. [CLAIMS PERMITTED.] All debts,s obligations, and

liabilities incurred during dissoiution proceedingys shall be

paid by the corporation before the distribution of assets to a

shareholder. A person to whom this kind of debt, obligation, or

liabitity is owed but not paid may pursue any remedy against thg

officers, directors, and shareholders ot the corporation before

the expiration of the applicable statute of limitations. This

subdivision does not apply to dissolution under the supervision

or crder of a court.

Sec. 113. [302A.7831 {RIGHT TO SUE OR DEFEND AFTER

DISSOLUTION.!

After a corporation has been dissolvedy any of its former

cfficers, dirsctors, or shareholders may assert or defend, .in

-

the name of the corporation, any clain by or against the

corporation.

Sac. 11%. [3024.791] {OMITTED ASSETS.I

Title to assets remaining after payment cf aif debts,

- —

obligations, or liabi!ities and after distributions to

sharehoiders may be transferrsd

by 2 csurt in this state.

EXTENSION

Sec. 120. [302A.8011 lEXTENSION AFTER DURATION EXPIRED.1

Subdivision 1.

[EXTENSION BY AMENDMEMT.] A cotporation

whose period f duration as provided

in the arttcles has expited

)
~
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and which has continued to do business despite that expiration

may reinstate its articles and extend the period of corporate

duratinon, including making the duration perpetuval, at any time

after the.date of expiration by filing an amendment to the

articles as set forth in this sectione

Subd. 2. [CONTENTS OF AMENDMENT.] An amendment to the

articles shal! be approved by the affirmative vote of a majorkty

of the direcltors present and shall imcluder

ta) The date the period of duration expired under the

articless

{b) A statement that the pericd of duration witl be

perpetual or, if some shorter period ts to be providedy, the date

to which the period of duration is extended; and

{(c) A statement that the corporation has been iﬁ continuous

operation since before the date of expiration of its original

period of duration.

Subde 3. [AFPROVAL EBY SHAREHOLDERS.] The amendment to the

articles shall be presented, after notice, to a meeting of the

shareholders. The amendment is adopted when approved by the

shareholders pursuant to section 14.

Subd. 4. [FILING.] Articles of zmendmeni conforming to

section 16 shall be fited with the sécretary of state.

Sec. 121. 130ZA.805] [EFFECT OF EXTENSIOK.I

Filing with the secretary of state of articles of amendment

extending the period of duration of a corperations

(a) Relates back to the date of expiration of the original

period of duration of the corporztion as provided in the

articles?

(b) validates contracts or other acts within the authority

of the articles, and the corporation s liable for those

coniracts or acts; and

{c) Restores to the corporation all the assets and rights

of the corporation to the extent they were held by the

corporation before expiration of its original cericd of

duration, except those sold or octherwise distributed after that

time.

ANNUAL REPORT
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Sec. 122. [302A.821] [ANNUAL REPORT.!

Subdivision 1. [FORM.l Ey January 15 each year, the

secretary of state shalt mail to every corporation at its

registered office an annual report form. By Jut& 1 of the same

years the officers of each corporation shall cause the form to

be completed and filed with the secretary of state. The report

shill containt

(a) The name of the corporations;

(b} The address of its registered offices and

(c) The name of its registered agent, if anye.

Subd. 2. [FILING; RETURK FOR CORRECTION.] If the annual

report conforms to the requirements of subdivision i, the

secretary of state shall fite tt; in altl other cases, the

secretary of state shal!l return the report to the corporation.

If the report is made to eceonforms te the regquirements of

subdivision 1 and is Tiled with the secretacy of state within 30

days from the return of the repcit to the corporation, the

provisions of subdivisions 3 and 4 do not applye.

Subde 3. [LOSS OF CODOD STANDING.! A corporation that fails

to file an annual report confarming to the sequirements of

subdivision 1 loses its good standing in this state. The

corposation may regain its good standirg in this state by filing

the annuail reporta.

Subd. 4. INOTICE OF REPEATED VIDLATION; PENALTY.I Jf a

e e e e o et —————

corporaiien fails for two successive years teo fEle an annual

report confarming to the requirements of subdivision 1,4 the

secretary of state shall give notice by registered mail to the

corpuration at i(ts registered office that it has violated this

section. If the corporation does not return an annual report

conforming te the requirements of subdivisior 1 within 30 days

3ftar the aailing of the noticey the corporztion shall furfeit

to the state $25.

ACTIUﬁS AGAINST CORPORATIDNS
Sece 123. {302A.901] ([SERYICE OF PROCESS ON CORPORATIONR.]

Subdivision 1. [INHD MAY BE SERVED.] A process, notice, or

— e . - e b —

demand required cr permitted by law to be served upon a

corporation may be served either urcn lhe registered aqgent, if

s
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any, of the corporation narad in the articles, or upon an

officer of the cosporation, or upon the secretary of state as

ptovided in this section.

Subd. 2. [SERVICE ON SECRETARY OF STATE: WHEN PERMITYED.]

1f a corporation has appointed and maintained a registered agent

in this state but meither its registered acent nor am officer of

the corporation can be found at the registered office, or it a

corporation fzils to appoint cr maitntain a registered agent in

this state and an officer of the corporation cannot be found at

the registered office, then the secretary of state is the agent

of the corporation upon whom the process, notice, or demand may

be served. The return of the sheriff that no registered agent

or officer can be found at the registered cffice ¥in a county Es

conclusive evidence that the corporation has no registered agent

or officer at its registered office. Service on the secretary

of =state of any processy; notice, or demand is deemed personal

service upon the corporation and shall be made by filing with

the seeretary of state duplicate copies of the process, noticey

or demand. The secretary of state shall immediately forwardy by

registered natl, addressed to the corporation at its registgred

office, a copy of the process, notice, or demand. Service on

the secretary of state is returnabie &in not less than 30 daysr

notwithstanding a shorter period specified in the process,

notice, or demand.

—— e - > o i - e e e i e

Subd. 3. [IRECORD UOF SERVICE.! There shalf be maintained in

the office of the secretary of state a record of all processes,

notices, and demands served upon the secretary of state under

this sectiaon, including the date and time of service and the

action taken with reference to it.

Subde 4. ([OTHER METHODS OF SERVICE.] Nething in this

section linits the right of a person to serve any process,

‘notices or demand required or permitted by law to be served upon

a corporation in any other manner now or hereafter permitted by

lawe.

Sece 124« ([302A.917]1 [STATE INTERESTED; PROCEEDINGS <]

1f it appears at any stage of a proceedine in a court in

this state thet the state is, or is [ikely to be, interested

- - - —
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therein, or that it is a matter of general public interest, the

court shall osder that a copy of the compl zint or petition be

served upon the attorney genetal in the same manner prescribed

- ——

for servine a summons in a civil action. The attorney general

shall intervene in a proceeding when the attorney cenera!

-

determines that the public interest requires it, whether or not

the attorney general has been servedd

Sece 125. [3028.0011 ICITATION.]

Sections 1 to 125 may be cited as the *Minnesota Eusiness

Corporation Act.”

Sec. 126. Minnesota Statutes 1980, Secfion 53.01, is
amended to reads

53.01 [QRGANIZATION.?

1t is 1awful for three or more persons, who desire to form
a corporation for the purpose of carrying on primarity the
business of loaning money in smafl amounts to persons within the
conditions set forth in this chapter, to organtze, under this
chaotery an industrial! loan and thrift companys by {iling with
the secretary of state and the county recorder in the county in
which the piace of business of the corgoration ts located, z
certificate of incorporation, and upon paying the fees
prescribed by sections é&*z&?—énd-&&}ﬁe?} I te 125 and upon
compliance with the procedure provided for—:;;-;:;anization and
gqovernment of ordinary corporations under the laws of this
state, and upon compliance.uith the additional sequirements of
this chapter pricrc to receivinc authaecization to do bﬁsiness.

Sec. 127. Minnesoia Statutes 1980, Sectlon 303.05,
Subdivision 1, is amended to read=®

Subdivision 1. [CERTIFICATE OF AUTHORITY, MHEN NOT
ISSUED .} No certificate of authoriiy shall be issued to a
foreign corporation the nzme of which would be psohibited to =
corporation which miacht then te formed under the provizions of

sections 301.01 to 301.61, under the provistons of sections 1 to

125, or under the.Hinnesota Nonprofit Cocporaticon Acts; prqy}ded,
that, if the name of such corporation does not end with the word
"corporation,™ or the word ™incorporated,” or the abbrseviation

“Inc.+"” or does not contain the word "company™ or the
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abbreviation ¥Co.”" not immediztely rieceded by the word “and™ or
the character "&,* a certificote of authority may be issued to
it if it acrees in its appliication for a certificate of
authority to add at the end of its nane the word ™incarporated®
or the abbreviation ™Inc<™ in transacting business within this
state. The name of such corporation may containm the word
“cooperativer if It is a cooperative corporation generaily
sinifar to the kind which might then be organized under the laws
of this state. If such ccrporation is 2 corporation obtaining a
certificate of authority pursuant to the provi=zions of section
303.04, the name of such corporation nay contain the words
"bank,™ "trust,™ "building and [can,” or ™savings™ and such
corporation shall not be required to add the word "incorporated™
or the abbreviation "Inc.™ to its corporate namea.

Sec. 128. Minnescta Statutes 1980, Section 308.341l, is
amended to reads

308.361 [COOPERATIVE RURAL TELEPHONE COMPANIES,
DISSOLUTIONG]

Any cooperative rural telephone company organized under
Revised Statutes 1905, Chapter 58, or the general [aws of
Minnesota 1905, Chapters 276 and 313, may dissolve by voluntary
proceedings as provided by Minne§cta Statutes, Sections 301.47

and 301.48, ot sections 100 to 106, whenever a resotfution

therefor, is adopted by a majority of the voting power of atll
stockholders or shareholders at a meeting dufy called for that
purpose.

Sec. 12%. Minnesota Statutes 1930, Section 31%A.03, is
amended to read:

319A.05> [FORMATION OF CURPORATION.]

Une or more natural professional persens may form a

corporation pursuant to ehaptetrs—36¥-s+ sections 301.01 to

301.67, sections 1 to 125, or chapter 317 for the purposes

hereinafter set fofth.

Sec. 130. HKinnesota Statutec 1980, Section 31%A.05, is
amended to read?

3192.05 [APPLICABILITY OF CORPORATICN AtTS-)

A corporation incorporating under sections 3154.01 to

102
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319L.22 and chzpters-38+-er sections 301.01 to 301.67, sections

1 to 125, or chapter 317 shatl proceed in the manner specified

in chaepters—38+—er sections 301.01 to 201.67, sections 1 to 125,

or chapter 217. After incorporation a professional!l corporation

shall enjoy the powers and privileges and shall be subject to

the duties and liabilities of other corporations orcanized under

craxpters—-36+-or sections 301.01 to 301.67, sections 1 to 125, or

chapter 317, except inscofar as the same may be timited or
enlarsed oy secticns 31%A.01 to 319A.22. If any provision of
sections 319A.01 to 319A.22 conflicis with the provisions of

chrpters-38+—-or sections 301.01 to 30! .67, sections 1 to 125, or

chapfer 317, secticns 319A.01 to 31%A.22 takes take precedence.
-_‘--;;c. 121. Minnesota Statutes 19280, Sectio;‘;I9A.12.
Subdivision la, is amended to reads

Subd. la. A professionzl cosperation may at any time by
amendment tc its articles of incorporation rel inguish the powers
and privileges conferred upon it by this chapter and elect to‘be

governed thereatter solely by the provisions of either—chapter

35+-~er sections 301.01 to 301.67, sections I to 1<5, or chapter

317. Notwithstanding any provision of this chapter, the
representative of & deceased ofr incompetent sharehoider of a
professional corporaticn shail have autbority to vecte the
deceased or incompetent sharehcolder's shares on the question of
adopting such an amendment «

Sec. 132. Minnescota Statutes 1980, Section 31%A.12,
Subdivision 2, is amended to read:

Subda 2. 1f within 90 days following the date of death of
a shareholder or member of a professional corporation ar the
loss of his license to render professionatl service ail of the
shares or membership owned by the deceased or disqualffied
shareholder or member have not been transferred to and acquired
by the corporation or persons gualified to own the shasss or
menbersnipy the corporation shal! thereafter be go&erned solely
by the provisions of chezpters—38}F—er sections 30101 to 301.67,

sebtions 1 to 125, or chapter 317 and shall not énjoy any cf the

powers and privileees conferred by sections 21%A4.01 to 31%A.22.

when the corporation ceases to be authorized to render
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rrofessicnal service, its corporate name must be changed to
comply wiih the corporate name provision of chapters—36t-o+¢
sections 301.01 to 301.67, sections 1 to 125, or chapter 317,

and any words,y, phrases or abbreviations contained therein to

comply with the provisions of sections 313A.01 to 319A.22 shall
be eliminated.

Sec. 133. Minnesota Statutes 1930, Section 3514.20, is
amended to reads:

319A.20 [SUSPENSION OR REVOCATION.]

The corrorate charter of a prefessional corporation or the
certificate of authority of a foreian professional cOtpor&tion
may be suspended or revoked pursuant to sectioms 301.57, 111, or
317.62 for the reasons enumerated therein or for fai!ur;-;;?‘
comply with the provisions of sections 312A.01 to 319A.22 or the
rules and regulations of any board. A board throuah the
attorney general‘may institute such suspension or revocation
proceedingsa

Sec. 134. Minnesota Statutes 1980, Section 367.42,
Subdivision 1, is amended to reads

267.42 |DUTIES OF DEPUTY CONSTABLES.]

Subdivision 1. Notwithstanding any general or local faw or
charter to the contrary, any depu}y constable employed or
elected on or after July 1y 1979 by a political subdivision of
the state of Minnesota shal! heve.the following powers and
dutiess

(a) To have the powers of arrest of a private personj

{b) To perfo}m the duties of a constatle prescribed by law
relative to election procedures;

tc} To perform the following duties at the direction of the
county sheriff or constables

t++-Fo-conduct—forectosure—soctes—on—corperatton~sharea
pUrsoent—te—section—361<=33§

t+++F (i) To inspect communication wire and casle or records
of such wi::-and cabie pursuant to section 325E.213

(s g (ii) To conduct hetel lien sales pursuant to section
327 .9563 and----

F+v+ (iii) To conduct public auction sales of uncla imed

104
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prope:t; pursuant to‘sections 345 .04 and 345.05.

(d) To asrest any individual whos in the deputy constaole’s
presence, commits a viotation of the intoxicating liquor act,
chapter 3403

te) To provide general administrative or clerical
assistance to county sheriffs, local police departments or
constablesi and

(f) To provide traffic or crqwd control assistance to
county sheriffs, local police départments or constab lesa

Seca 135. [REPREALER.]

Minnesota Statutes 1980, Sections 201.01; 301.02 301.03;

301.045 301.055 301.06% 301.075 301.0713 301.087 301.093%

301.0955 301.105F 301.115% 301.12% 301.13% 301.147 301,155

301.16F 301.17; 301.183% 301.193 301.205 301.217 301.223 301.23;

301.245 301.25; 201.263 301.275 207.285% 301.29% 301.30% 301.315

301.325 301.335 301.34%% 301.357 301.365 301.373 301.373; 301.383

301.39: 301.40% 301.4613 301.425 30X.421F 301.43F 301.445 301.453%

301.%6% 301.473 301.487 201.4%F 301.50% 301.51% 301,513 301.52¢

301.535 301.543 301.557 301.56; 301.57;7 301.58F 301.5%; 30}.60;

301 .617 301.62; 201.63% 301.647 301.65F 301.667 and 301.67 are

- -

repeaied,

o s . o

Sec. 136. [APFROPRIATION.!

The sum 0f $ecveceeees is appropriated from the general

fund to the secretary of state to carry cut the additional

duties imposed by this act as indicated tn this section. to he

availeble for the fiscal year ending June 30 in the years

indicateda

——————

182 1323
{a) Preparation, maiting, and
filing of annual reports Samenvena feeceeoen

(b} Cither duties $ecccansa $eonanans
Sece 137. [EFFECTIVE DATES.!

Sections 1 to 124, 126 to 133, and 13€¢ are effective July

1, 1%E1. Sections 125, 134, and 135 are affective Januaryrlp

- -

1gr3.
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While reading this reéofﬁ;dﬁéhgérs'of thé Ta;k'?o:ce
and of committees.of the Task Force should keep in miﬁa tﬁé
fact that it is highly possible that some of the proviéioné
suggested here will be adopetd by the Task Force as éroposéléﬁu
which should apply to all corporations under the general
business corporation law. Obviously, if such provisions are
‘so enacted, they would apply to all corporations, and need

not be stated in a separate subtitle. If this happens to
enough of the proposals embodied in this report, the separate
nature of the close corporafion subtitle should be reconsidered.
It may turn out that we can achieve the same purpose without
resorﬁ to a separate subtitle. However, we cannot and do not
rely upon tﬁe enactment of any particular provision by the

Task Force.

Therefore, the report speaks to all of the areas where
the committee felt that some protection was necessary. You
should note that many of the proposals may resemble proposals

which appear in the reports of other committees.




. The Committee on Close Corporations "= after careful consid-
eration by its members, has made policy decisions and findings
in regard to the special conditions under which close corpor-
ations operate.

The Committee met eight times to consider whether close
corporations should have a separate statute, and if so, what
that statute should contain. The Committee decided that close
corporations should have a separate 'sub-title in the new statute
for several reasons. First, by separating those provisions
applicable only to close corporations into such a subtitle, the

subtitle may give close corporations freedoms (or give share-

holders @f a close corporation protection) that we might find
objectionable if applied to the public corporation. Sécond,

by grouping these provisiors together, we achieve an ease of -
reference lacking in those statutes in which provisions

| relating to close corporations are spread throughout the statute

ﬂ ( (e.g., California). Finally, by grouping these provisions to-

gether we make it possible for the incorporator to take advan=

tage of the statutory presumptiongzof these special provisions

merely by filing a ”postcard“”fofmtof articles of incorporation.

POSTCARD INCORPORATION

—— B oo i

T, gt L o T R LS U2 e B i D ST O ¢

Many of the corporations incorporated in this §£é£e aré~‘m«memme,
incorporated without benefit of counsel, using forms, frequently
those éupplied by the Secretary of State. Very few of these
corporations deviate from the statutory presumptions of Chapter
301. 1In order to simplify the process of incorporation, we pro-
pose that the incorporators be permitted to incorporate merely

L by filing a postcard-sized form (hence the term 'postcard in-
corporation') bearing upon it the name and address of the

incorporator, the names of the first directors, if any, the




b S

name of the corporation, the office of the corporation and

other relatively basic information. The corporation would not

have articles of incorporation, but would be governed by the
statutory presumptions set forth under the close corporation

law and the general corporation laws. Any deviation from the

statutory presumption, however, would require the incorporator *5j
to file full articles of incorporation. This is designed to

increase the likelihood that such special provisions will be

drafted by an attorney. Those statutory presumptions applicable

will be listed in a section of this subtitle. It may be that

that section will also contain the actual text of the articles

that such corporations will operate under.

T——e—— e

It has been suggested that this method of incorporation
be expanded to the general business corporation; such - cor-
porations would also operate under the statutory presumptions.
The committee did not decide this matter due to the fact that

it is outside the jurisdiction of the committee.

R -
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APPLICATION

Many of the provisions of the general business corpora-
tion law should also apply, for various reasons, to the small
corporation. Therefore, those provisions do apply except where
and to the extent that they conflict with the proposals of this
subtitle. This permits the protections afforded to shareholders

of general business corporations in the areas of preemptive rights,
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Report of the Committee on Close Corporations
glection and tenure of directors, action without meetings,
C'nOtice of meetings, amendment of articles, adoption of by-laws, :
mergers, dissenters rights, involuntary.dissolution and other
areas too numerous to mention, except where this subtitle
provides otherwise. Of course, this also means that

, shareholders of close corporations will
also be subjected to the duties and liabilities of share-
holders in terms of liabilities for unpaid subscriptions,
distributions, and personal liability for acts of the share-
-holders in lieu of a board of directors. The committee saw

nothing objectionable in this.

DEFINITION

The committee struggled over this question for some
time before reaching the conclusion that any corporation stat-
ing in its articles of incorporation, in its name and on its
stock certificates or, in the case of uncertificated shares,
on its transaction confirmation slips that it is a closely-
held corporation.‘ Numerical limits such as those imposed
by Arizona (10 or fewer shareholders) or Texas (35 or fewer)
were rejected after some debate, especially with respect to the
imposition of such limits on the simple or "postcard" incor-
porator. The qualities that justifies the special treatment
of close corporations are the close-knit, personal relationship
between the shareholders, directors (if any), and employees,
and the overlap of the roles of shareholder, director or employee.
It is not possible 1o pick a number beyond which
those qualities are deemed not to exist. The only accurate
guide as to whether such an attitude exists within the corpor-
ation essentially to the shareholder-investor agrees to it as
part of the investment,contract‘undervthe articles, or can with-

hold his investment if he feels the statdes to be a handicap.
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Similarly, the shareholders may vote to end the close-
corporation status. If a significant fraction of the share-
; holders wish to end the status, it is not unreasonable to

‘ assume that the mutual trust and close-knit nature of the
business no longer exists, but rather is being replaced

by an "arm's-length" attitude which the general business

corporation is much better suited to meet.

for shareholders of the postcard corporation, the :=ange in

amalgamation of the postcard concept into the close corpor-

ation law makes this unnecessary. .

|
' Although the committee recommended a numerical limit
|
| = .
However, the committee did feel that the size of the

| corporation is relevant to whether or not certain internal

governance techniques should be relaxed, see discussion of

Board of Directors, infra. Tt should be noted that we have not

. — : . B il
wie—— - finally decided what the definition of a close corporation should be,

and we welcome any comments you may have.

MAXIMUM NUMBER OF SHAREHOLDERS
For reasons discussed in the Definition section, there is
no maximum number of shareholders, although the committee at
one time considered an upper limit for postcard incorpor-
ations, possibly tied to some Federal securities o~ blue-

sky exemptions.

NAME
% In the opinion of the committee, the procedures under
which a closely-held corporation operates will be sufficient-
ly different from the general business corporation law to
{ justify the identification of the entity as a close corpor-
ﬂ ation to all parties dealing with the entity. Theﬁefore, the

committee decided to require closely-held corporations to inolgde

or after the corporateé name.

the words "closely-held" indirecily
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The corporate Hame would'also have to meet the reguirements
imposed by the general business corporation law, which re-
duires @nd permits) the use of certain words associated
with corporate status.

This added requirement may alert shareholdefs to the
different rights they will have under this statute, inform
creditors of the size and nature of the organization they are

dealing with, and should guide the attorney for the cor-
poration to the correct body of law. Of course, these ob-
jectives cannot be achieved without a knowledge of the im-
plication of the term which can be achieved only through

education of our colleagues and interested members of the

public.

~~ + It is possible, however, that confusion between cor-
porations usually termed 'close' under common-=1aw,
but not electing 'closely-held corporation' status
could result. An alterpate name for the statutory

entity could be "private".

DURATION

The committee agreed that the close corporation should
exist in perpetuity unless the shareholders “provide, in
the articles of incorporation, for some other period. A
proposal for a fixed term for postcard incorporations was
rejected because the difference in treatment created a trap-
those corporations that would be subject to - fixed term
of thirty years duratiohi- could at the expiration of that
term elect close corporation status but in the absence of
an election woulé»become a general business corporation)
would be the ones least 1likely to péy attention»to the
expiration of the term or the change to the generai}bgsiness

corporation law. Obviously, this indifferéhce could Create

pProblems at some later time.
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INCORPORATORS

The committee originally envisioned a redquirement that
postcard corporations be formed only by natural persons,
in order to protect the users of postcard corporations from
the problems which might arise from the incorporation of
and investment in a corporation by another corporation.
However, with the collapse of the postcard corporation
into the close corporation, this rule is impossible to
apply only to postcard incorporations and was rejected in
favor of a liberal provision which would permit either
natural persons or entities to be incorporators. All in-
corporators are required to sign the articles of incorpor-
ation, the postcard) and list their names and addresses;
entities would be required to list the names and addresses
of their registered office and agent in this state. Note:
The committee decided, in light of the merging of the laws
governing postcard and.close corporations that a statutory

wrn oy of shareholders would be in-

appropriate in the close corporation and a trap in the post-
card corporation, and it was therefore rejected. This does
not, however, stop the shareholders from adopting such re-
strictions in other documents, see discussion of Share-

holder Qualifications, infra.

ELECTION OF STATUS AFTER INCORPORATION
A corporation formed under the new general business
corporation law or coming under the new law by virtue of
. - . status as an existing bu51ness corporatlon, whether %
formed under chapter 300 or chapter 301 ought to be able to’

elect the close corporatlon treatment. However, because thefy
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election is a fundamental change in the formAOE'the cor-
poration, the committee decided that it should be made
either with the affirmative vote of all shareholders or

at the very least without the objection of any shareholder.
(An alternative to this requirement would be to set a

lower requirement but to make the election an event that
would create dissenters rights). Unanimity is desirable
because of the unique personal interaction that a success-
ful small corporation f%qﬁires. The presence of even a small
number of dissonant voices should be sufficient reason not
to impose the special statué;of a close corporation opn non-
consenting, .- existing shareholders, the election would
be made under the provisions governing the amendment of

the articles, with the exception of the number redquired
for approval. Whether this provision appears in the Close

Corporation title or in the general business corporation law

'is a matter that can be discussed later. Such a provision should

T be referred to, however, in poth the general and the close corporation

i

l

PURPOSES

The committee originally considered a restriction on post-
card incorporation prohibiting such corporations from entering
any industry or business under governmental regulation. How-
ever, the problems encountered in defining such industries
were too numerous. Instead, the committee opted for a pur-
poses clause similar to that used in the general business
corporation law, except that the reference to 500.24 gov-
erning family form corporations is more explicit than in
the general law and there is a prohibition upon investment

companies as defined in 83 of the Investment Companies Act ot 1a{0
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- POWERS = N |

The committee looked into a Simélifiéd definition of
the powers of a close corporation, and deciaed that the
use of the California 'tatch-all" phrase would be sufficient.
The committee did consider restricting the powers of the
postcard corporation by prohibiting them from guarantying
obligations or making loans. This position was rejected by
the committee because close corporations are 1) probably
not going to be able o . -+o guaranty any obligations;
and 2) may make loans to officers and/qrtdirectors anyway,
thus the provision would be . unnecessary or unenforcable amdl,
would causSe: more trouble than it was worth. The general
business corporation law section on powers should be reviewed
to determine whether it is sufficiently inclusive to permit
its appiication, without more, to the close corporation, |
keeping in mind the different goals of the two powers sec-—
tions - in the close corporation, we wish to validate the
acts of the corporation; in the general business corporation,

we wish to restrict certain activities, but validate others.

BOARD OF DIRECTORS

The committee decided that the size of the corporation
and the number of shareholders of the corporation should
determine whether a board of directors wili be required. 1In
a corporation with a very few shareholders, it is fairly safe
to assume that a board is not necessary because all or most
" shareholders are actively involved in the corporation and
see each other frequently. At this level the requirement
. of a sepérate board only adds another'needless formality.
;Cbrporations with more sharéholders may or may not nééd'to'

w;delegate_the day—toth hanéqement’bfithé;gofporatidntQ,a‘
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board, while corporations with even greater numbers of
shareholders cannot function properly without reéorting to
the use of a board.

The committee decided that those corporations with 10
or fewer shareholders should be presumed not to ha&e»a
board unless the articles of incorporation provide for a
board. This would exempt most newly formed Minnesota cor-
porations from the requirement. Corporations with more than
10 and fewer than some number between 35 and 50 would be
presumed to have a board of directors unless their articles
stated otherwise. This category of corporation corresponds
to the second category discussed in the previous paragraph.
Corporations with more than 50 shareholders are deemed to
be unmanagable without a board, and will be required to have
a board. [Note: There is a good possibility that the general
business corporation law may not require any corporation to
have a board, in which case this provision ought to be reviewed]

Directors of a corporation need not be shareholders of
the corporation. The presence of outside directors will,
presumably, stimulate the discussion of more options by the
board. |

In those corporations where there is not board of directors

the functions of the boar

d will be ?erfbrme& by the shareholders.

= =

However, the point has been raised that outsiders will
have no way of knowing whether there is a.board or

directors or not. One way of avoiding this problem would

be to statutorily prescribe that if no board of directors

is elected by the shareholders, that there will be no

penalty for thaE failure and that no act of the corporatidn

will be void or voidable because of a failure to elect

directors. Moreover, those persons who are making the




‘managerlal decisions will be treated as directors for all

~in his dealings with the corpofation.

~coupled with the requi:emquntbétytwo”particulér officers sign

PP?POSGS~ In this way, the third party will be protected

MEETINGS

In a small corporation, the need for formal meetings of
the shareholders (or for that matter, its directors) is low:
in many small corporations a consensus of the shareholders is
available almost continuously. Therefore, the committee
decided that the need for an annual meeting of the share-
holders is not sufficient to warrant a statutory mandate.
However, if any shareholder feels that a meeting is necessary,
he should be able to have a meeting pursuant to a statutory
right. The committee's final decision is patterned after
the New York statute. If a meeting is not held during a
twelve-month period, a shareholder may, on thirty days no-
tice, call such a meeting. The committee considered mak-
ing each meeting of the directors of a postcard corporation
a meeting of the shareholders, and requiring at least on
such meeting a year, but rejected the latter requirement as
a trap which some corporations might £fall into. The com-
mittee's ultimate decision permits any corporation to miss

annual meetings, if no shareholder objects, without penalty.

OFF'ICERS

One aspect of most corporation laws which sometimes poses
problems to close corporations is the provision mandating
that each corporation have several officers, each with a
specific label and, presumably, a specific role. Many small
corporations have no real need for each and every one of those
officers, and, more frequently the activities of their of-
ficers do not fit neatly into the pigeonholes which general
business corporation law has developed over the years. Another
problem is the provlsion frequently'found in corporation laws‘

which prohibits one person from holding two particular offices,




documents. The latter has already been eliminated by the Task
Force, and there seems no logical reason to require more than

One officer in the close corporation. However, there should

e some person (at least ohe) responsible for filling all
the roles and carrying out all the duties that officers nor-
mally fulfill. 1At one time, the committee thought that for
the "postcard" corporation, if no formal designation was
made, that the statute would deem the largest shareholder

(or the person who appeared to be filling the officers'
roles, if no one person had a plurality of the shares) to

be the "officer". However, it seems clear that there will
always be at least one person who wants to be the head of the
corporation, so such a statutory presumption is unnécessary.
% Consequently, the committee has determined that there shall

b}

; be a chief executive officer and a chief financial officer,

E and any other officers provided for in the articles of in-
corporation. Any person may hold any or all offices re-
quired in the articles.

The authority of the officers in a close corporation may
often be bound by a shareholder's agreement. However, those
without actual knowledge of this restriction may rely on the
usual powers of the chief executive officer and incur damages
due to that reliance. There is, no reason that the injured
party should be forced either to prove authority or to sue
the officer. Therefore, the committee will recommend that
thg close corporétion law has a .provision providing that
the chief executive officer has full authority to bind the
corporation in the ordinary Cour<e of buiness unless the third
party has actual knowledge of any restrictions imposed.upon
the authority of the chief executive officer by the board of
directors or by o =~ cantyb|s': agreement. Other offiéers wilii

continue to be bound by agency law;‘their titlés‘should in-

dicate to a thirdﬁpartykthat thé"authogitygthey have may be‘

less than total.
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PRE—EMPTIVE RIGHT

One of the most crucial rlghts a shareholder 1n a .
closely-held corporation has is the rlght to malntaln his
interest in the corporation at the same percentage of the
outstanding shares by pre-emptive rights. 1In thiS»manher a
minority shareholder owning almost half the shares in a cor~-
poration where two-thirds of the shares must approve cor-
porate transactions or amendments to the articles can pre-
vent his veto power from being sold out from under him through
dilution of the shares. Please note that the statutory
presumption runs in favor of pre-emptive rights; in the gen-
eral business corporation law, it runs against pre-emptive

rights.

- RIGHT OF INSPECTION

The need to make. information available to shareholders
is greater in a small corporation than it is in a large
corporation. The shareholders play a much greater role in
the day-to- day management of the business and may indeed
be fulfilling the roles of directors. Of course in the latter
case, the shareholders should have all the rights of directOrs
to inspect at any time; that follows from the provision of the
general law which delegates those rights to shareholders. But
the shareholder should have a broader general right of inspec-—
tion. Therefore, the committee has decided that the bylawg,
minutes, stock ledgers, books of account and annual statements
- of the corporation shall be open for inspection by any share-~
‘holder during business hours at the principal place of business.

The committee is not unaware of the abuses which such &

‘x;prov1s1on could conceivably foster. Trade secrets mlght be lost;
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 compet1tors mlght obtain 1nformat10n whlch couldﬁlead to

an unfair advantage-  The parade of hornorcls persua31ve,
lpersua51ve enough to justlfy the exp11c1t endorsement of
equitable restraints upon this right in those cases»where
‘the act of inspection might create a cause of action under

federal or state law.

STATEMENT OF AFFAIRS

The need for information extends beyond the active pur-
suit of such information by the sharehold&r to the passive
shareholder who still needs information to make informed
business decision. 1In a small enterprise, the need for
informed decision making is no smaller. The committee
proposes to require a statement of affairs in order
to solve this problem. This statement of affairs would
be a fairly complete description of the fiscal events of
the preceding year. Such a statement will not be required
to be prepared according to generally accepted accounting
principles (GAAP) nor will the opinion or services of an
independent‘accounting firm be required. Such require-
ments might make the cost of this statement prohibitive.
Instead, the statement need only set forth the assets and
liabilities of the corporation in a reasonable manner, and
need only describe the accounting basis used by the corpor-
~ation in the preparation of the statement. The statement
will be required to include a balance sheet and an income
statement. In order to reduce duplication of effort, the
statement need not be distributed until ten days after the
corporation has filed its Federal corporate tax return. Of

course, the statement would be distributed to all shareholders.
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CONSIDERATION FOR STOCK
In the opinion of the committee, there was and is no
reason why promissory notes could not be valid consider-
ation for shares in light of the fact that future services
are valid consideration, especially because a promissory
note can be more easily enforced. Therefore, for the pur-
poses of the close corporation, notes are valid consider-

ation for stock.

SHAREHOLDER QUALIFICATIONS
A closely-held corporation resembles an incorporated
partnership in many ways. There is no reason why, if
the shareholders agree, qualifications cannot be imposed on
future purchasers of stock in the corporation, just as a
partnership need not admit an assignee of a partner's interest

into the partnership.

SHARE TRANSFER RESTRICTIONS
This concept deserves the same treatment as shareholder
qualifications: if the affected shareholders agree to a
restriction, then that restriction ought to be enforcable in
count. The committee first tried listing certain acceptable
kinds of share transfer restrictions, in the manner of Dela-

ware §202, but such a listing can not truly validate every

restriction. A more genexal validation was necessary. There--:

- fore, any restriction imposed by the articles or bylaws or

by the amendment of articles or by laws will be effective if

all affected shareholders approve. Any restriction on,trahsfer

embodied in a shareholders agreement will be effectlve as to

 those. shareholders partwsto ‘the agreement. All stock certlfl-h;

‘;cates subject to such restrlctlons W111rhave such restrlctlons
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noted on them. ﬁhcertificéfed shares'will carry the no-
tation on thertranSactionwéértificaﬁe, if any. You will
note that the committee has made these restrictions op-
tional rather than mandatory. In this way postcard in-
¢orporators will not be bound by any transfer restrictions
which might be required if we were to follow the Delaware
pattern, nor will they lose their status as close corpor-
ations for failure to include such restrictions. The
Model Act, see 854(h) and proposed new 854, is very care-
ful to validate almost any restriction which is other-
wise lawful. To insert a transfer restriction, the in-
corporator would have to draft~one himself or see an attor-
ney. The use of counsel should insu that traps are

avoided when this provision is used.

SHARE REPURCHASE AND INVOLUNTARY DISSOLUTION

These are options that should be bargained for among
the shareholders, due to the drastic nature of these
remedies. No majority shareholder should have to live in
fear that a minority shareholder may tie up all of the liquid
assets of the corporation, or destroy the entity without hav-
ing bargained in the course of granting such a right in the
articles, because such a fear could drastically affect the
confidence of the officers and the ability to take swift,
effective advantage of a corporate opportunity. Similarly, —
there is no reason why a shareholder who is unaware of this
provision should have it used on him without prior notice
and find that all reasonable expectations have been destroyed.

~ This is not to imply that minofity shareholders do not de-

. . serve some F@Jhlyﬁ;%afb*fegoup their investment in those
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It is to Say,ﬂhowever,fﬁg
. . i
ﬂthat the committee feels thatra statutory right of 1nvoluntary

.cases where a real problem exists.

SUREAIN 70 4 ey

1d1ssolutlon which gives any shareholder the right to dl;;OI ——
ve

cag!mlnorlty shareholders ower
}QL ,,,,,,, . .Er_h dlSPrOPortlonate to the power to
¥ e

hich they1 are entitled. Of course, if all parties agree to be governe
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by such a provision, then they should be boun by thatﬁagree-:” =
ment, whether it be part of the articles of incorporation or

a separate shareholders' agreement.

VOLUNTARY TERMINATION OF STATUS
Just as the creation of close corporation status is a

matter between the shareholders, the termination of that sta-
tus is also a matter to be decided by them. However, the
general business corporation law changes the status of share-
holders sufficiently to justify the statutory accrual of
dissenters' rights. Such a termination shall be effected

by appropriate amendments to the articles of incorporation,
and the amendment process shall be governed by the provi-
sion of the general corporation law. However, if there are
fifty or fewer shareholders a vote of two-thirds of all out-
standing shares shall be required to approve such amendments.
The rights of dissenting shareholders shall be governed by

the provisions of the general corporation law.

MERGERS AND OTHER FUNDAMENTAL CHANGES
Although the close corporation law is designed for small
corporations, it is conceivable that a close corporation
might wish to merge with another close corporation or,.more
likely, it may merge W1th or sell ltS assets to general bus-

1ness corporatlon.‘ Obv1ously, in those cases where the close

corporatlon is the dlsappear'ng'corporatloni‘ h'rekls_no

>'problem. The survi gerieral business
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corporation. In a consolidation or in those rare cases

in where the close corporation is the surviving corporation

it should be clear that the transaction should take the new
corporation out of close corporation status. This . will

also, of course, be an event giving rise to dissenters' rights.
In the case where a close corporation merges or consolidates
with another close cérporation, the product should be a close
corporation, and the transaction should be covered by the

applicable .provisions of the general business corporation law.

SHAREHOLDER AGREEMENTS

Shareholders ought to be able to make private arrangements
governing the internal governance of the corporation, em-
bodying buy-sell arrangements, providing for voting trusts
and dealing with any other matter in a manner not incon-
sistent with law. No agreement should be struck down because
it contravenes older concepts of the authority of various
corporate units,.  such as the board of directors. No agree-
ment should be invalidated because it permits the corpor-

~_ation to be run as a partnership.
' However, shareholder agreements ought to bind those who

agree to them, and those who tdke ,Wwith notice from one

who ‘is bound by the agreement if the agreement provides

U
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| that successors shall also be bound.

T

" MANDATORY BUY-OUT

AR N - . e

‘E%e é;;;ittee has struggled with the question of whether

a shareholder should have the right to extract his investment
from a small corporation pursuant to a statutory provision.
The problem is complicated by the fact that there is usually

no ready market for the stock of such corporations, due to
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the fact that such shares are not traded on stock markets

and have, at best, a "thin" market on the over-the-counter
market, if any market at all exists. And, of course the
presence of stock transfer restrictions makes it harder to
realize the value of the shares. Combine. all this with the
likelihood that no dividends are paid by the corporation,
and you have a situation that is ripe for the oppression of
minority shareholders.

On the other hand, a good argument can be made that the
mandatory repurchase of the shares of a shareholder could
easily impose an edqually severe hardship on those investors
who elect to remain in the venture. The key is to find a

way to permit the recoupment of the objecting shareholder's

____capital while not crippling the entlty

There should be no provision explicitly prOV1d1ng a mandatory
buy-out mechanism. Instead, the focus of efforts to extricate
the non~controlling shareholder should be on the power of the
courts to order corporations to end oppressive and unfair practices.
The courts should be given broad discretion, to be employed
liberally, to order the repurchase, by the corporation, shareholders
or any combination thereof, with the threat of a decree of dissolu-
tion on the incentive for repurchase, if such a repurchase is
necessary.

Courts should also be guardians of the rights of the majority
shareholder to continue the business, if at all possible to do
so without infringing the rights of the complaining shareholders.
A statutory scheme could not permit a discretionary judgment;
to be effective, it would have to grant an unconditional right.
The judgment of a court of equity could take all factors into
account when deciding whether (and what kind of) relief should
be granted on such a petition. A court of equity could also
grant some intermediate or lesser form of relief. Even if a
mandatory buy-out were part of the statute, it would be wise
to permit a majority shareholder to petition a court for an
injunction providing for some lesser relief.

EQUITABLE RELIEF

It is clear that, at least with respect to close corporations,
- the reluctance of the courts to interfere with the internal
governance mechanisms of the corporation should be ended. A
.remedy should be available, for good cause shown, for violations
or near violations of the fiduciary relationship of shareholders,

in fha Aicrvabrlian AF Lha ~Alswk Nita 4+~ +ha FailisraAa AL ~a~iew Lo
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it ggmg,that a list of possible types of relief is necessary
in the statute as a clear guide to judicial action. Such relie
ought also to be available in a preventive form as well. Section
of the proposed Model Act is a fine example of a wide-ranging

In fact, it was suggested that we apply Section 18 to some
corporations that are not "closely-held" under the statute.
The committee was split on this and could not decide which
corporations should be subject to the equitable relief
section.

FIDUCIARY DUTY

A close corporation is an incorporated partnership; it
is much different than the standard public corporation. For
that reason, the usual standard of fiduciary duty ought to be
strengthened. 1Instead of having the duty to perform as reasonable
prudent person would, shareholders should have the same fiduciary
duty to each other as partners would, regardless of whether |
the shareholders happen to be acting as directors, officers,
or shareholders. This is the minimum that can be permitted,
since most people who own shares of close corporations depend
upon the great trust between shareholders, essential to smooth
operations, when they invest in the corporation.

¥
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If we are going to expand the equitable jurisdiction of
courts in the manner proposed in Section 18 of the Model

Act, it will be necessary to insure that the courts which ?
decide these questions are conversant with with and exper- ?
ienced in corporation law. A court consisting of individ-

uals who understand the flow of power in the corporate_

structure not only in the large publicly held corporation

but also in the closely held corporate entity would have

the understanding of corporate internal transactions

similar to that shown by the Chancellory Courts of Delawa;e.
Specifically we propose that we have a part-time corp?ratlon

court consisting of three members who should be experienced
corporate practitioners. We define experienced corpo;ate
practitioners as those who have spent over 50% of Fhelr

professional time in the last five years dealing with corp-

oration law and the problems of corporations both large

and small. We would not see the membership of this court

as consisting of litigators but ratheér of counsel exper-

ienced in advising corporations and share-holders. .Tbe.

court would operate on a part-time basis, at least initially, :
with the members holding staggered terms of two years. We i
would also suggest that the membership be limited to oné 8
reappointment so that the court  would gain new membership
and new prospective from time to time. The courtngy}?ﬁ o




generally sit in panels of one member; there would be

an appeal to the court in banc. Review would be available
in the Supreme Court by certiorari, not as a matter of
right. The jurisdiction of the court would cover, in ex-
panding scope, (1) disputes arising under Section 18 or
it's counterpart in our new statute, (2) all disputes
arising under Chapter 301 or the new General Corporation
Act and (3) full equity jurisdiction with respect to intra-
corporate disputes along the lines of that held by the
Equity Courts in Delaware. The court would be that of a
judge alone and all matters requiring a jury trial would
be referred to the District Courts. Probably it would be
advantageous to split the issues so that the jury trial
issues were tried in District Court and the issues purely
of internal corporate policy were tried before the
Corporation Court.

Obviously, this will be a hot issue politically because
inherent in it is the suggestion that the makeup of the
Supreme Court and District Courts has been such that corp-
orate disputes have not been tried before judges exper-
ienced in these matters and that the decisions frequently
do not reflect the best result from the point of view of
corporate law. It seems to me that, expecially when the
jurisdiction and powers of the courts are expanded and when
the courts are encouraged, to be much more bold in providing
a remedy for internal corporate disputes that the judges
deciding these matters should have the appropirate experience

base.






