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I. INTRODUCTION

The environment consists of a complex array of complicated systems. It
has only been fairly recently that citizens across the nation have come to any
clear realization of the delicacy of this environmental balance and the impact
of man's activities on his surroundings. Adverse environmental effects are seen
increasingly as deleterious to the quality of life and a danger to the health
and well-being of the nation's citizens. It is obvious that a consistent and
logical means must be found to ensure that new projects, programs, and other
actions enhance (or at least do not destroy) the quality of the environment.
Further, if man is to live in productive harmony with the natural and man-made
resources with which he is blessed, it is imperative that he understand the in-
tegral interrelationships and interdependencies of his existence with the eco-
logical systems he interfaces. :

The Minnesota Environmental Policy Act of 1973 (MEPA) constitutes a strong
statement of the recognition of this need for environmental awareness, protec-
tion, and enhancement. The purpose of the present study is to evaluate the ef-
fectiveness of the systemthat has been put together under MEPA to date and to
recommend a detailed program for implementation of the Act which would fully
exhaust its potentialities in an efficient way.  This report contains our recom-
mendations in full detail. _

Yhe present report is best seen as divided into four basic parts. The first,
consisting of Sections I, II, and III and Appendix A, provides introductory and
background information including a summary of the methodology of the study and
the work completed to date and a summary of problems, concerns, and dangers re-
lating to the implementation of MEPA. The present problems and the dangers re-
lating to system change that are identified here provide the parameters for re-
commendations in the following sections.

The second part is Section IV, supported by Appendix B. This section pre-
sents our primary recommendations for change in the MEPA program. We have at-
tempted to identify not only the changes that would make for a better proaram,
but the nature and costs of the actions required to implement them as well.

The third major part of this report encompasses Sections V and VI and
Appendices C, D, E, F, and G. Section V details at considerable length our
recommendation on the statewide environmental impact statement (EIS) process
which many of the primary recommendations in Section IV are designed to produce.
Appendix C presents forms recommended for consideration and/or use at various
points in the EIS process. Apoendix D constitutes our detailed recommendation on
the format of guidelines for decisions on the environmental significance of pro-
posed projects. Some suggested tools and techniques for use in the review of
EISs are presented in Appendix E. And Appendices F and G offer examples of the
EIS process at work. Appendix F presents a hypothetical proposed project and
shows how it might be processed through the system recommended in Section V.



Appendix G provides examples of how local governments of varying sizes and
types might opt to implement the proposed system locally. Section VI of this
report consists of our recommendation on the handling of "non-project actions",
a particularly problematic aspect of MEPA's implementation.

The fourth and final major part of this report is Section VII. It has
long been recognized that an environmental policy act and its implementing
processes and tools should not only provide for specific site environmental
analysis and public disclosure with respect to the effects of projects on the
environment, but that it should also enhance, and be enhanced by, the various
planning processes at work in local jurisdictions and state government. Section
VII has been designed to present specific details as to how the MEPA process
can evolve and be integrated into a comprehensive, environmentally sensitive
planning program. This section provides discussion on the interrelationship
between environmental analysis found in the EIS process and that which should
be found in the comprehensive planning process, presents a recommended planning
development program, and finally gives detailed planning tools the implementation
of which should mitigate the need for environmental impact statements as presently
conceived.

The present document is the culmination of an intensive work program not
only by the consultant, but by numerous public and private individuals alike,
who donated time and valuable experience in an effort to help make the study
worthwhile and the final recommendation strong. We gratefully acknowledge the
assistance of all who so diligently worked with this difficult subject matter.
It is our hope that this report will provide some explicit solutions to the com-
plex problems caused by the way in which MEPA is currently implemented.



I1. METHODOLOGY OF THE PRESENT STUDY AND SUMMARY OF WORK TO DATE

The Minnesota Environmental Policy Act (Minnesota Statutes Section116D.01
et seq. (Supp. 1973)) was passed during the 1973 session of the Legislature
of the State of Minnesota and became effective August 1, 1973. Rules and
regulations governing the EIS program established in MEPA were subsequently
promulgated by the Minnesota Environmental Quality Council (EQC) pursuant to
authority granted in Minn. Stat Section 116D.04, subdivision 2. The rules
and regulations were filed with the Secretary of State and Commissioner of
Administration on April 4, 1974. On July 24, 1974, the Minnésota State Plan-
ning Agency, on behalf of the EQC contracted with the firm of Haworth and
Anderson, Inc., for some fairly technical work directed primarily at the cri-
teria for the requirement of environmental impact statements. More specifically,
we were originally retained by the State Planning Agency to provide essentially
three services. : ' : '

First, we were to give recommendations on exhaustive definitions of the
terms 'major governmental action' and 'major private action of more than local
significance', which terms are currently essential in the triggering of MEPA's
environmental impact statement requirement. Such recommendations were proffered
in our first working report in September, 1974, which was entitled 'Report to
the State of Minnesota - Definitional Recommendations'. .

Second, the firm was to undertake a study of a methodology for the estab-
lishment of criteria for determining whether or not a proposed action is en-
vironmentally significant. Providing criteria for environmental significance
undoubtedly constitutes the single most problematic aspect of the implementation
of environmental policy acts around the nation. A detailed methodology for
their establishment was presented in our second working report in October, 1974,
which was entitled 'Progress Repqrt on Criteria for Environmental Significance -
Methodological Recommendations'. '

The third work task was orginally designed to provide a brief overview
study of and recommendations on the Minnesota EIS administrative process. This
work task (as well as the first and second discussed above) was based on the
assumption that the present EIS system stemming from MEPA, EQC rules and regu-
lations, and working experience was essentially sound. Unfortunately, this
optimistic view did not turn out to be realistic. As work progressed on -the
first two tasks, we discovered that it would be very difficult indeed to handle
questions concerning "major actions" and "environmental significance" within
the framework of the present system, which is itself beset with significant
problems.

V]The primary results of this report have been updated, modified to reflect

new working assumptions and critical evaluations, and included in the present
document .



After numerous meetings and discussions among several parties involved
with MEPA's implementation and quite well aware of the seriousness of the sys-
tem's problems, it was concluded that an immediate and extensive investigation
was needed, potentially leading to radical system alteration including legis-
lative changes and/or changes in EQC rules and regulations. A simple overview
statement on the system, including only a brief presentation of solutions with-
out actually delving into the problems in great detail (as was orginally en-
visioned), simply did not seem adequate to address a problem-filled situation.

Consequently, the third work task was redesigned to consist of a compre-
hensive study of and recommendations on MEPA and its implementation. We had
already completed a substantial part of the general backgrounding work neces-
sary for this massive undertaking. Previous contract work with the states of
California and Washington on the implementation of the California Environmental -
Quality Act of 1970 and the (Washington) State Environmental Policy Act of
1971 had given us a detailed familiarity with two of the nation's strongest
MEPA-1ike systems. The work for- the State of Washington had also led us to
complete a detailed analysis of the National Environmental Policy Act of 1969
(NEPA) and of the systems in all the other states which had passed legislation
modeled on NEPA. Further, and more directly to the point, the research neces-
sary for the completion of the first two work tasks for the State of Minnesota
had provided us with a strong backgrounding not only in the state's current sys-
tem implementing MEPA but in a wide variety of laws, programs, and structures
with which MEPA's implementation must be melded as well.

Still, the information and analysis that was needed for the completion of:
this. problem-solving task was immense. In order to provide a broad-based input
into the analytic and recommendatory processes, an Environmental Impact State-
ment System Work Committee was formed to provide a forum for a close look at
detailed alternatives for MEPA's implementation. As the Committee's name .
suggests, the group's primary focus was the EIS process, which is clearly the
most problematic aspect of the present MEPA system, but other major issues
were broached as well. The membership of the Committee was designed to include
representatives of all the potential groups of major actors in a MEPA system.
The Committee consisted of representatives of: (1) the League of Minnesota Muni-
cipalities; (2) the Association of Minnesota Counties; (3) regional development
commissions; (4) the Metropolitan Council; (5) the Department of Natural Re-
sources; (6) the Pollution Control Agency; (7) the Department of Highways; (8)
the Department of Health; (9) the State Planning Agency; (10) the Environmental
Quality Council; (11) the Minnesota Public Interest Research Group; (12) the
Sierra Club; (13) the Minnesota Land Use Committee; (14) the Minnesota Associ-
ation of Commerce and Industry; and (15) Haworth and Anderson, Inc.

The Work Committee met weekly for five weeks for four hours each meeting.
The sessions were frequently exhausting. Committee members were asked to cri-
tically analyze an immense number of detailed alternatives for implementation
of various aspects of a MEPA system in the light of: (1) the goals and policies
sought for by the organizations represented; (2) the personal environmental and
administrative expertise of the Committee members; but primarily (3) what is
judged to be best for the State of Minnesota as a total body politic. The dis-
cussion forum was not designed to provide a consensus opinion on any point. The
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purpose was rather to get the alternatives, problems, and potential solutions
identified, discussed, and analyzed from all the points of view represented.
The meetings were intended to be head-banging sessions and they frequently
were. :

An outline of the Work Committee agenda is presented below. At each meet-
ing a very detailed outline was given to Committee members breaking down the
main topics to be discussed at the following meeting.

A. MEPA (or Something Else?)
B. System Orientation: Centralization or Decentralization
C. - The Process Leading to the Requirement of Impact Statements
1. Determining the conceptual criteria
a. "major" action
b. "significant" environmental effect
2. Determination of actions to be examined
3. Procedures for identifying actions requiring EISs
a. form of submission
(1) petitions
(2) assessments
(3) adequate written support
(4) environmental clearance worksheets
(5) matrices
h. decision guide tools
(1) checklists
(2) absolute impact thresholds
(3) impact threshold ranges
(4) case precedent
(5) scenarios
(6) verbal statements
n) etc.
4. Review of significance decisions
D. Who is Responsible for:
1. Requiring EISs?
2. Preparing EISs?
E. Environmental Impact Statements

1. Draft EIS
2. Review of and hearing on draft EIS
3. Final EIS

4. Final EIS disposition

Cost Allocation - Who Pays?

Form Requirements

Timing - Time Limits

Action Approval or Disapproval

Notice Requirements

Appeal Points in the Process (Statute of Limitations)
What Else Should Appear in an Environmental Policy Act?
1. MEPA Monitor?

2. Reporting on cost of implementation?

3. Ties to the planning process?

rxouTIToom



The Jork Committee meetings were invaluable to us in the present study.
The lengthy discussions provided us with a wealth of information about the
structures. processes, programs, capabilities, and idiosyncracies of the major
groups affected by MEPA. They also served to apprise us of dangers, concerns,
problems, and potential solutions in reorgamizing the state's MEPA program.
And finally, they made clear a wide variety of research tasks it would be neces-
sary for us to undertake in the further course of the study. During the period
of the Comnittee meetings and after they were finished, we met with many key
people individually (including more than half of the Committee members) and in
groups and undertook the paper research necessary for a study of this nature.
While many contributed valuable information, analyses and suggestions, the
uses of those contributions and the resulting recommendations contained herein
are solely the responsibility of Haworth and Anderson, Inc.



I11. PROBLEMS, CONCERNS, AND DANGERS RELATING TO MEPA'S IMPLEMENTATION

A. The Present System Implementing MEPA

One of the primary hard tools presented in MEPA to ensure that its
goals and policies will be adequately implemented is the environmental
impact statement (EIS). The existence of an EIS requirement demands the
specification of a process leading to and handling the document. Since
every other state which has passed a broad-based impact statement require-
ment into law has encountered significant prob]ems in putting together
an efficient and effective EIS system, it is not surpr1s1ng that the over-
riding problem relating to MEPA's present implementation is the environ-
mental impact statement process.

Minnesota's current EIS process works in the fo]]owing way. The
Environmental Quality Council (EQC) is the only body in the state that can
require that an EIS be prepared. In the case of an action proposed by a
private party or an agency of government which is not a political sub-
-division of Minnesota, an EIS is required when the EQC determines that it:
(1) is a major action; (2) has the potential to result in significant
environmental effects; and (3) is of more than local significance. In
the case of an action proposed by an agency of Minnesota government, an
EIS is required when the EQC determines that it: (1) is a major action;
and (2) has the potential to result in significant environmental effects.
Action proposals are brought before the Council for such a determination
if: (1) it is an action belonging to one of the classes of actions which
require mandatory assessments (see Minn. Reg. MEQC 25); (2) a petition with
500 signatures requesting environmental review of the action is presented
to the EQC; (3) the action proposer voluntarily requests such determina-
‘tion (which may include the voluntary submission of an environmental assess-
ment); or (4) the Council on its own initiative determines that an environ-
mental assessment shall be prepared. In any such case, if there is some
evidence of the need for environmental review, the EQC requires the prepara-
tion of an environmental assessment.

The assessment preparer (designated by the EQC) has 45 days in which
to complete the document and submit it to the Council, which then has 45
days in which to determine whether or not an EIS is necessary. The assess-
ment is required to include a recommendation to the Council on whether or
not an EIS should be prepared, and if the Council does not act on the assess-
ment in the 45-day period, the recommendation countained in the assessment
is automatically accepted. As an unofficial operating procedure, the Counci
requires an assessment on every action brought to its attention by petition.

]What is supposed to happen according to law when a petition is sub-
mitted to the Council is very unclear. MEPA states: "Upon the filing with
the Council of a petition of not less than 500 persons requesting an environ-
mental impact statement on a particular action, the Council shall review
the petition and, where there is material evidence of the need for an environ-
mental review, require the preparation of an environmental impact statement
in accordance with provisions of this section." [Minn. Stat. Section 116D.04,



If the EQC determines that an EIS is to be prepared. it designates
an agency or person responsible for the preparation of the document. A
draft EIS must be prepared within 120 days (though an extension may be
granted), the draft is reviewed (including the holding of public hearings
or meetings) over a period of at least 45 days, and the final EIS is prepared.
The Council may opt to review the final EIS for adequacy, and if the document
is found to be inadequate, the Council may remand it back to the preparing
agency for revision. Completed EISs are to "precede final decisions on

the proposed action apd . . . accompany the proposal through an administra-
tive Seview process." [Minn. Stat. Section 116D.04, subdivision 4 (Supp.
1973) _

The first meeting of the Environmental Quality Council operating under
MEPA™ was on August 14, 1973, though EIS procedures were not finally speci-
fied until the rules and regulations were filed with -the Secretary of State
and the Commissioner of Administration on April 4, 1974. Between that first

subdivision 3 (Supp. 1973)] Some have interpreted this to mean that an

EIS should be prepared in the case of every petition, the petition itself
constituting "material evidence" of the need for "environmental review".
Though we believe this to be a blatant misinterpretation, the issue may

need judicial clarification. The problem is considerably compounded by the
language of the 1:1C's rules and regulations implementing MEPA, which state
that an environmental assessment shall be prepared when a petition is filed
and "there is material evidence that the action is a major private action

or more than local significance or a major governmental action and that the
action has the potential for significant environmental effects, provided
that the action is not exempt from an EIS under these Regulations." [Minn.
Reg. MEQC 25(b)(3)] The Council has apparently tacitly interpreted the
"material evidence" requirement referred to in the Rules and Requlations

as satisfied by the presentation of a petition. But the Council (quite
properly in our estimation) does not accept a petition as "material evidence
of a need for an environmental review", which according to MEPA, would
automatically require an impact statement. The whole issue is extremely
confusing because of the language of the rules and regulations.

]Since no specific "administrative review process" is given in MEPA
or the EQC's rules and regulations, we believe that this phrase should be
assumed tn refer to existing agency review processes. The relationship
between the EIS process and "final decisions on the proposed action" is
unfortunately muddy in the rules and regulations. A proposed new action is
exempted from the EIS requirement if "[t]he last governmental permit has
been issued by a public agency on the private action," but if an EIS is
required on the action, "[t]he Final EIS shall precede final decisions on
the proposed action." (CF. Minn. Reg. MEQC 26(c)(6)(aa) and MEQC 26(i)(4).)
One shudders at the image of a local government hurrying through its approval
processes in order to grant all final approvals in order to avoid doina an
EIS while the EQC hurries through its decision making process before all
final approvals are given making the action exempt.

2Ther‘e was an Environmental Quality Council in Minnesota prior to MEPA,
but the activities of that Council are irrelevant to our purposes here.



meeting and the meeting on November 12, 1974, a total of 81 proposed actions
have been presented to the Council for a decision on whether or not an EIS
was to be required. (A brief summary of each of these EQC cases is presented
in Appendix A to this report.) Since the Council meets once a month, this
averages out to slightly over 5 cases per monthly meeting. In fact, however,
the figure is misleading. For one thing, cases usually come before the
Council at least twice. And for another, for the first several months of

the Council's existence under MEPA, very few cases were brought to its
attention, and the number of cases appears to be rising steadily as private
groups and individuals and public agencies become used to the system under
which the Council operates. At the meeting of November 12, 1974, the EQC
dealt with about 20 cases brought before it under the EIS process as well as
several non-EIlS-related issues. The workload continues to increase. To
help make it possible to deal with such a Targe volume of business the
Technical Representatives Committee (TRC) was established, consisting of
representatives of the state agencies whose directors are members of the EQC.
The TRC has been meeting weekly and functions as an advisory body to the
Council.

This very brief overview of the present EIS process should be sufficient
here for an identification of the primary problems relating to that process.

(1) The Environmental Quality Council has become so bogged down with the
hearing of individual action proposals for an EIS determination that it has
had increasingly little time to direct its attention to the matters which
we believe were intended to be its primary foci: issues of statewide
environmental policy, interagency coordination, administration of the
critical areas progranm, and power plant siting. While the tiaht central-
ization of the major decision point in the EIS process may be good theoreti-
cally (though see point (3)below), the resulting workload is becoming
unbearable and interfering with other work needs. Further, the Council
is decreasingly able to give adequate attention to each case individually.
The Council members are deserving of high praise for the diligence and
conscientiousness with which they have undertaken this massive work task.
but something must be done to re-orient the Council's work «cé-lule imme-
diately. And to whatever degree the Council is mis-oriented at the present
time, so, too, are the Council staff and the TRC.

(2) The petition process works poorly. It results in the bringing
of many action proposals before the Council which will clearly not require
an EIS and which only serve to waste the Council's time. More importantly,
it does not provide a good vehicle for citizen access to the process. Citizens
frequently petition the EQC because of what they feel are legitimate concerns
about the environmental consequences of proposed actions. They make their
carefully prepared presentation to the TRC, which recommends action to the
EQC. In many cases, the matter petitioned takes a fairly obvious decision,
and because of the Council's work load it is necessary to dispose quickly
of the simple cases. The result is that the petitioning citizens may only
get ten minutes of the Council's time after a month or two of preparation
for their case. (See point (1) above.) Further, the requirement of 500
signatures for a petition may make it extremely difficult for a single
aggrieved individual (without organizational ties and without a lot of time
on his hands) to present his grievance to the Council. Yet at the same time,
an individual with strong organizational backing and/or a good deal of time



could get 500 signatures] on almost any matter he chose to petition, whether
or not it had anything to do with the environment. And because of the time
delay on a proposed action brought before the Council, an individual seeking
to stop a project might be successful in his endeavor simply by petitioning,
regardless of the disposition of the case. Finally, petitions often identify
quite legitimate environmental concerns relating to proposed actions which
will in fact affect the environment in a significant way, only to discover
that those concerns (however legitimate) cannot be addressed by the Council
under MEPA because they are only of local significance.

(3) The current system does very little to increase the environmental
awareness of local units of government. One of the main reasons for the
need for an EIS process is the lack of environmental awareness and environ-
mental safeguards on the local level of government. Yet the present process,
insofar as it affects locals at all, is set down on top of existing local
processes as another state requirement. The EIS process integrates very
poorly with present local decision-making processes. Actions of only local
significance (though they may be of very great environmental significance)
are not touched by MEPA except perhaps Ly being brought before the EQC for
out-of-hand dismissal. The vast majority of local actions can safely ignore
MEPA entirely, in spite of the statute's strong policy statements. The
only time locals get involved with the process is when they are required
to prepare an environmental assessment and/or an EIS or are brought before
the EQC (e.g., in connection with a petition). In almost every case it
is-a matter of a massive state process interfering with local decision-
making processes. Such a system is unlikely to inspire an environmental
conscientiousness on the part of local government or an increase in environ-
mental integrity in local decision making.

(4) Some private developers whose projects have been examined in
detail by the EQC have responded with environmentally thoughtful proposals
and proposal modifications, but the vast majority of private project proposers
are completely unaffected by MEPA, and the Act as currently implemented is
not spurring a widespread increase in environmental awareness among private
developers. Further, those private projects which are caught for scrutiny
by the environmental assessment and/or EIS processes are frequently subijected
to wasteful delays by the EQC's operating procedures. In the fifteen months
of Council operation under MEPA, only 81 actions (relating to both public
and private actions) have come before it in any way under the EIS process.
Of the 43 cases on which the EQC came to a decision as of the November 12,
1974 meeting, only 11 (26%) required EISs. (See Appendix A to this report.)
The EIS is a fairly rare phenomenon in Minnesota, and the requirement affects
very few actions. When an EIS is required, the EIS process calls for a
delay on action implementation of some 300 days assuming that everything
goes smoothly. 1t might take considerably longer. An action for which only
an environmental assessment is prepared will be delayed between 90 and 135
days unless the assessment is inadequate (in which case there is further
delay). For the most part private developers are not touched by MEPA, and

]The requirement of 500 signatures places no geographical limits on the
people who may sign the petition. A petition containing 500 signatures of -
people in Newark, New Jersey would be legitimate for presentation to the Council.

10



those that are are subject to signit:cant delays. Delay in private develob—
ment translates directly into increased project costs.

(5) MEPA is an environmental policy act, yet the conditions under
which its primary implementing tool (the EIS) is triggered tend to weaken
its ability to provide for the environmental monitoring that MEPA's policy
statements appear to mandate. The Council has dealt with many action pro-
posals which would have a significant environmental effect but which are
essentially exempted from the EIS requirement because they are not major
actions or because they are not of more than local significance. If the
Act was intended to provide for environmental protection and enhancement,
the type of action that endangers the environment and the level of govern-
ment that should be most concerned about the effects should be irrelevant
to a program of statewide environmental monitoring.

11



B. Dangers Facing System Change

It will be argued in Section IV of this report that the most funda-
mental immediate change that is needed in the MEPA program is the decen-
tralization of the whole EIS process. The practicability of decentrali-
zation in Minnesota will depend on the details of the decentralized pro-
cess. Decentralized EIS systems have been successfully put together in
the states of California and Washington. Minnesota is in a good position
to profit from their experiences by designing an EIS process in full cog-
nizance of the problems and dangers that rose to the surface over the
course of years in those two states. Many of the problems experienced
in Washington and Ca]jfornia would not be potential problems for Minne-
sota decentralization’, but a good many others would present difficulties
almost anywhere. _ '

Based on our work in California and Washington and intensive study
of the State of Minnesota, we have attempted to identify a wide range of
significant dangers which decenEra]ization of the EIS process in Minne-
sota should studiously address.” Our detailed recommendations on the
EIS process in Section V of this report have been designed to avoid or
(where that is not pessible) at .least minimize the potential problems
identified here.

(1) Potential State Agency Problems and Concerns

There are a handful of dangers unique to individual state agencies.
0f more crucial interest for present purposes are those patential problems
relating to the EIS process which are clearly common to more than one state
agency. A classification of relatively common potential problems is dif-
ficult to achieve because of the extreme variation in state agency structures
and functions. Nonetheless, the following dangers can be identified as ap-
propriate subjects for general concern among state agencies.

(a) No state agency has had the in-house experience of deciding whether
or not an EIS is required on an action, since this function is currently cen-
tralized in the EQC. While the procedures of the EQC should provide a useful
model in this respect, the criteria for requiring an EIS that are used by the

]For example, the main problem experienced for three years in the State
of Washington was that the State Environmental Policy Act of 1971 gave no
authority to any governmental body to adopt rules and regulations governing
the EIS process or to play any role in supervising that process. The Act was
passed and state agencies and local governments were directed to comply with
the EIS requirement without any direction on what it was all about. Minnesota
does not need to fear the massive headache occasioned by this legislative in-
action.

2Many of the potential difficulties discussed below are problematic
whether or not decentralization occurs, though in most cases the dangers they
constitute would be more pronounced under decentralization. Some are already
surfacing as actual problems.
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Council have not been written down and are not at all evident from the de-
cisions it has made. In fact, the Council itself has indicated a need for
a clearer understanding on its own part of the criteria to be used in de-
ciding whether or not an EIS should be required. If this decision making
15 decentralized to state agencies, every agency will individually be faced
with the same problem, and there will be a further danger of gross incon-
sistency among agencies as well.

(b) It experience is any indication, many state agencies affected by
MEPA are likely to view themselves as special cases. Some may view their
own programs and activities as decidedly significant in a variety of ways,
but not in such a way as to require detailed environmental analysis under
MEPA. Others may feel that a variety of in-house mechanisms are sufficient
to ensure that their actions will be environmentally sound and that rigorous
compliance with MEPA is therefore unnecessary in their case. While every
effort should be made to make MEPA's implementation responsive to the impor-
tant idiosyncracies of individual state agencies, it must be remembered, too,
that the sweeping import of MEPA's policy declarations constitutes a con-
siderably more comprehensive mandate than existed in previous state law.

(c) Most state agencies have had little or no experience in the actual
preparation of an environmental impact statement. Many agencies are not
currently staffed to prepare an EIS if one were required of them.

(d) It is all too likely that the individuals responsible for the re-
view and/or the coordination of review of EISs for their agencies have
never prepared an EIS and consequently have little knowledge of what should
go into the document. Nor is it very clear what counts as an adequate EIS.

(e) Unless EIS review is carefully attended to and planned for, it is
all too likely that this function will become a low priority item inadequately
undertaken. Since state agencies have much of the top environmental exper-
tise in Minnesota's governmental structure and since EIS review provides one
of the primary forums for interagency evaluation of significant environmental
effects, inadequate attention to EIS review by state agencies is a serious
danger.

(f) It is extremely difficult for state agéncies to know what -taffing
will be necessary to operate an in-house EIS program. Nor is it easy for
them to locate the individuals with the right environmental expertise.

(g) State agencies cannot staff adequately to operate an EIS proaram
without the money to do it. This requires both carefully tailored budget
requests and a willingness on the part of the Legislature to grant reasonable
requests.

(2) Potential Problems and Concerns of Regional Development Cormissions

There is one overriding danger for decéntralizing the EIS process with
respect to regional development commissions. Most of the thirteen regional
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bodies] established pursuant to the Regional Development Act of 1969 are
still in the formative stages and have negligible or no staff capabilities.
While a few (e.g., the Metropolitan Council and Region 3) are currently able
to provide invaluable assistance to local governments, and while it is to

be hoped that all regional development commissions (RDCs) will provide in-
creasing assistance over the course of the next decade, it is impracticable
at the present time to give RDCs in general any substantive role in a de-
centralized EIS process.

2

(3) Potential Problems and Concerns of Local Governments

Our experience with local governments in California and Washington (both.
work experience and extensive interviewing) during the first couple of years
of operation of their decentralized EIS processes suggests some’ serious dan-
gers re]ating to local governments should the Minnesota EIS process be de-
centralized. Such dangers are likely to be poignant, in fact, in view of
the large number of small municipalities in the state.

]The primary regional bodies in Minnesota at the present time are the
twelve regional development commissions (RDCs) and the Metropolitan Council.
Pursuant to the Regional Development Act of 1969, the Governor has divided
the state up into thirteen development regions, providing the geographical
jurisdictions for the twelve RDCs and the Metropolitan Council. While the
Metro Council is unique in many respects and functions under legislation
'separate from that governing the RDCs, its technical jurisdiction is a "de- -
velopment region". Unless specifically noted otherwise in the text, the
Metro Council will be considered in this report to be a regional development
commission; but it should be noted that this grouping is a notational conve-
nience here and is not intended to imply that there are not significant dif-
ferences between the Metro Council and the RDCs proper.

2For' the most part, the potential problems and concerns of political
townships and special purpose governments (e.g., P.U.D.s, school districts)
are the same as those of municipalities and counties, to which the present
sub-section is directly addressed. The major differences with respect to
all such governments reflect the distinction between small/rural (with little
or no planning staff) and large/urban (with notable planning staff), rather
than distinctions among types of jurisdictional status. The 1780 political
townships in Minnesota present an unusual jurisdictional problem. Quite
generally speaking, townships have little staff capabilitiy but considerable
potential governmental authority as general purpose governments. Such autho-
rity in some cases overlaps geographically with similar authority vested in
municipalities and counties. While this general potential difficulty is
worth noting here, in terms of a decentralized EIS process the primary po-
tential problems relating to townships should be roughly the same as those
relating to municipalities and counties.

3It should be noted at the outset that a good many of the local government
problems experienced in the states of California and Washington have been
dealt with reasonably well over a period of years. In fact, these two
states currently offer quite decent models of decentralized EIS nroarams.
Some of the difficulties discussed below, however, do not readily lend them-
selves to outright solutions, and the point in these cases is to provide
~for mitigation as fully as possible.
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In both California and Washington a basic feeling was apparent for a
couple of years that the legislatiorn was simply another law forced down the
throats of local government by the state. It was felt that this was done
with little or no consideration given to state/local coordinative adminis-
tration or to the method of financing the additional burden which apparently
fell on local government. It took two or three years for most local govern-
ments to see the EIS process as an integral part of local decision making,
and many still see it as an unnecessary state requirement set down on top
of local processes. This reluctance to implement the legislation on the
local level frequently surfaced in attempts to avoid the work of formal-
izing a local EIS process and in the refusal ever to require an EIS on
local government initiative.

In the early stages, local government concern was almost always ex-
pressed in California and Washington (especially the latter) over the in-
adequacy of state gquidelines on how to operate an EIS process. Concern
focused on such questions as: Under what snecific conditions is an EIS
to be required? How should an EIS be prepared? Who pays for it? And what
legal clout does a favorable or unfavorable EIS have »n the execution of a
proposed action? Uncertainty was also often expressed with respect to which
governmental agency is the "responsible agency"” on a given action. Many
questions were asked about the detail, style, and comprehensiveness expected
in an EIS.

There was almost universal frustration with the additional "front-end
period" for planning which most agencies looked upon as a 50- to 120-day de-
lay in the execution of an action. There was also much confusion relating
to how much data can be demanded of the project sponsor in the .ase of a
private project.

Nearly all local governments indicated a disappointment with review re-
sponses from most other agencies, particularly state agencies. A number of
them felt that it was the duty of other agencies to "fill in the voids" in
their draft EISs. On the other hand, some agencies were reluctant to strongly
critize another agency's EIS for fear of disrupting a friendly working relation-
ship.

Most local governments were not clear on who should receive a copy of
the draft EIS for review. Because of this uncertainty, they tended to
inundate every possible agency. This in itself was, of course, a major rea-
son for Timited response in the form of EIS review.

There is one further set of potential problems worthy of special note.
In October of this year the federal Department of Housing and Urban Develon-
ment (HUD) published in the Federal Register its proposed regulations imple-
menting section 104(h) of Title I of the Housing and Community DNevelopment
Act of 1974 (Pub. L. 93-383), "specifying the policies and procedures for tne
use of applicants under Title I in carrying out of environmental review
activities." The proposed regulations represent a dramatic change 1n the im-
plementation by federal agencies of theNational Environmental Policy Act of
1969 (NEPA). While NEPA appears to lodge full responsibility for the prepar-
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ation of environmental impact statements in the federal agencies which are
taking action on proposals made to them, the HUD regulations would shift

the burden of responsibility for EIS preparation to local governments 3p-
plying to HUD for funds pursuant to the legislation referred to above.
Though the HUD program would make special money available to local govern-
ments for compliance with the EIS requirement (if a proposed action re-
quired an EIS), local governments would be left with the burden of harnessing
the expertise necessary to complete the EIS and fulfilling the substantive
and procedural requirements of NEPA, the federal Council on Environmental
Quality (CEQ) guidelines which HUD uses, and specific HUD requirements. We
believe the federal EIS program delineated in the CEQ guidelines and the HUD
regulations to be fairly confusing. Further, if the HUD regulations are
adopted, many other federal agencies are likely to follow suit in requiring
local governments to prepare federal EISs. Confusion will multiply dramati-
cally if this occurs.

But aside from special problems created for local governments by having
to fulfill NEPA requirements for HUD monies, the HUD regulations present
noteworthy dangers for decentralizing the Minnesota EIS process. First,
any substantial requirements placed by the Minnesota EIS process on projects
for which a HUD (or any federal) impact statement is required will add im-
mensely to local government confusion: 1local governments would have to ful-
fill two sets of requirements. And secondly, even if MEPA requirements are
not added to federal requirements for projects requir%ng a federal impact
statement, the Tocal jurisdictions needing HUD monies™ would have to familiar-

.ize themselves with two processes, one for the state EIS system and one (or
more) for the federal EIS system. '

(a) Small Municipalities and Rural Counties

The nature of small cities and towns and rural counties presents special
difficulties to a decentralization of the EIS process. State legislation
placing requirements on local governments frequently seem to assume that all
basic tools of police power and land use controls available to a local govern-
ment are in full operation, but the assumption is often erroneous. When a town
or county has limited or no zoning, subdivision regulations or building codes,
it is unrealistic to believe that the implementation of any substantial EIS
process would be easily achieved. Extremely limited financing, small staffs,
occasionally strong iocal development pressure, other state Taws, all combined
with a taxpayer revolt and an ever-present desire to continue 1ife in the old

]The Federal Highway Administration has already shifted the EIS burden
to applicants, but for the most part, the impact of this move has been ab-
sorbed by state highway departments.

2It is difficult to project how many local jurisdictions would be affected
by the HUD program. Very few would be affected in 1975 and most would never
be affected. It should be added, further, that it is very likely that the
HUD regulations will be challenged in court, and the issue of local juris-
dictions doing HUD impact statements may not be finally settled for two or
three years.
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way, would make implementation of an EIS process a very low-priority item.
A simple mandate from the state to comply with MEPA will not raise the re-
venue available to these governments. The lack of expertise to produce
adequate EISs would be freely admitted in most cases.

There is another basic characteristic of small towns and rural counties
which presents problems for decentralizing the EIS process. They are not
accustomed to paperwork on a scale accepted by more complicated governments.
Elected officials and administrative people are well known, and personal
contacts and word-of-mouth communication seem to be the by-word. They
tend to feel that a "windy" EIS may be necessary in a large city, but the
pros and cons of a proposed action in their jurisdictions are easily made
topics of common conversation. They are, therefore, unaccustomed to a lot
of paperwork and would find substantial written work under MEPA to be a com-
plete "system overload" to the normal routine. .

It appears to be the case generally that the closer a small town or
rural county is to an urban area, the more sophisticated (comparatively
speaking) is the local governmental process. There is generally increasing
pressure from more sophisticated developers, and peer group associations
usually lead to greater governmental awareness. Many small towns and rural
counties at some distance from any urban area can be expected simply to lack
the political climate that is needed for the operation of a strong EIS pro-
gram.

(b) Large Municipa]ities‘and Urban Counties

The circumstances in which large cities and urban counties find them-
selves have been brought about by a wide variety of socio-political forces
not normally present in a sophisticated, structured manner in a small town/
rural county atmosphere. Two of the forces of interest to us here are rela-
tively recent arrivals on the scene. Both are usually associated with words
like 'ecology' and 'environment'. On the one hand. there are numerous sin-
cere persons and groups with an action-oriented desire to be sure that a pro-
ject will have a minimal effect on the environment or that a project will not
materialize because its adverse effects are substantial and cannot be effec-
tively mitigated. On the other hand, there mav be forces opposing an action,
for any reason whatsoever, who will disquise themselves as environmentalists
and use methods and techniques properly available for environmental protec-
tion in their-efforts to delay and kill a proposed action. It is often dif-
ficult to distinguish the responsible environmentalist from others usina that
disguise. Generally speaking, both of these forces are present in numbers
relative to the overall population and general intensity ov development. Their
presence and strength are also related to the actual presence of limited natural
resources and the general level of local sophistication, including attained
education, general community wealth and resources, and the availability of
legal counsel. Putting together an EIS system which has adequate public safe-
guards to ensure environmental protection but which at the same tiue does not
create a gold mine of non-environmental delay-and-kill tactics is a subremely
difficult task which is anticipated to be of particular concern tu large cities
and urban counties.
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The relative sophistication of governmental structures and processes
among large cities and urban counties raises another more general point
of sensitivity as well. Because of variations in jurisdictional environ-
ments, populations served, and historical evolutions of these jurisdic-
tions, the structures, styles, and functioning of these governmental units
vary a great deal from one another. Though such variation is by no means
unique to large cities and urban counties, the phenomenon is more noticeably
marked with increasing size and complexity of the governmental units in
question. Specific intrajurisdictional MEPA nequirements would be difficult
to fit equally well with the ex1st1ng governments of all large cities and
urban counties.

Another potential problem is the entire matter of citizen involvement.
This must be addressed in a small town situation, too, but it is easier,
more natural and usually requires Tittle structuring. In a populous area
it is rarely spontaneous and usually ineffective. Considerable time and man-
power must be spent on citizen involvement in a populated area. Currently
environmental matters are at the heart of much of the clamor for citizen
involvement and providing for citizen participation that is both fruitful
and practicable is no easy matter.

Specific questions relating to citizen participation include: (a) How
can citizen input be efficiently and effectively assimilated into the prepar-
ation and/or review stage of the EIS? (b) Can citizens volunteer positive
information in addition to constructive negative reactions? (c) In the
effort to promote meaningful involvement, should a public airing of a project
be automatically required when an EIS has been prepared? (d) What consti-
tutes sufficient public notification of EIS preparation or filing? And (e)
how availabte, in what quantities and at what cost should EISs be?

.(3)~P0tentia1 Problems and Concerns of Private Developers

An environmental policy act presents developers with essentially three
.potential problems. The first and most readily identifiable is the felt ne-
cessity of frequently hiring a private consultant to fulfill their new en-
vironmental responsibilities. The result is an immediate substantial increase
in project costs, ultimately necessitating an increase in prices unlikely
to please the consumer. Consequently, the developers often feel that they
are appearing in the role of the villain as they attempt to implement the
state law--a law which is often described as "grass roots" and "citizen ini-
tiated".

In addition to the possibility of increasing the outright front-end cost
to the developer, there has been considerable complaint around the nation
about the time delay brought about by compliance with environmental policy
acts. In private business time delay is usually directly correlatable with
financial loss. For the most part, heavy financial loss effected by a time
delay resulting from environmental policy act requirements could be minimized
by working environmental considerations into the very early stages of project
planning and by streamlining the governmental EIS process. It is obvious not
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only that time detay must be minimized, but that developers must be better
informed with respect to MEPA requirements. The danger is that a developer's
first visit to a city hall may be for a building permit. Architectural de-
sign is done, contracts may be let, financial resources may be committed,
etc., and now, for the first time, the developer becomes aware of MEPA.

Finally, developers frequently complain that, because of increased pro-
ject costs, the entire EIS process is actually stifling development. How-
ever, the recent California and Washington experiences indicate that after
an adjustment period, longer leads occur on projects and the consumer does
survive bearing the extra costs passed on to him. Many developers there
appear to be positioning themselves ahead of the controversy and making for
themselves a favorable public image by offering some kind of environmental
analysis as a part of their own planning processes. Nonetheless, the
stifling of development is a danger that must be taken seriously. The danger
is particularly poignant with respect to the small developer, who may be put
out of business by any noticeable increase in front-end development costs.
The potential stifling of development will be an actual problem to whatever
extent MEPA requirements add new increments to existing processes.
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IV. PRIMARY RECOMMENDATIONS UN THE IMPLEMENTION OF MEPA

The present section consists of an overview of our primary recommenda-
tions on the implementation of MEPA. It must be emphasized at the outset
that what follows here is for the most part a summary of the detailed
recommendations which comprise Sections V, VI, and VII of this report. The
reading of the present section will serve to make clear only the outline
of the program for the implementation of MEPA that we are recommending to
the State of Minnesota.

While we heartily recommend that the present report be read straight
through as it is written, every recommendation in the present section
which is more fully developed at some other point in the report will contain
a reference to the textual development. The reference will be given by
section or sub-section immediately following the recommendation referenced.
For example, 'V.F(1)' would refer to sub-section (1) of sub-section F of
Section V; 'IIT' would refer to Section III; and 'Appendix B.C' would refer
to sub-section C of Appendix B. References are provided as an aid to
those who would like to follow up a particular point immediately.

A. Decentralization of the EIS Process

The key step in the reorientation strongly urged here is the complete
‘decentralization of the EIS process. But it is important that the nature
of the decentralization intended not be misconstrued. Decentralization is
intended to include local governmental units and state agencies (and regional
development commissions, to the degree they are able to provide input).
The point is not to saddle local governments and state agencies with the
whole burden of the EIS process now administered primarily by the EQC, but
rather to ensure that local governments making decisions on actions of local
significance will bring MEPA's policies to bear on those decisions, and that
state agencies making decisions on actions of statewide concern will bring
MEPA's policies to bear on those decisions. The primary goal of the de-
centralization recommended here is to provide a mechanism to ensure that,
insofar as possible, the broad examination of environmental considerations
mandated by MEPA is undertaken by decision makers in the natural course of
the decision-making process. If this goal is to be fulfilled, it is evident
that the decentralized process would have to differ in significant ways
from the process currently operated by the EQC. Our priwary recommendations
relating to EIS process decentralization are as follows. '

(1) The Environmental Quality Council should adopt new rules and
regulations providing for an orderly decentralization of the EIS process.
Though some legislative amendments to MEPA would also be necessary, the
brunt of decentralization could be handled through rules and regqulations.

]The following recommendations serve to outline and set the stage for
the detailed recommendations in Sections V and VI. A procedural summary of
the recommended EIS process constitutes sub-section A of Section V, and
Appendices F and G provide two different summary perspectives of the process.
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The primary aspect of the process which would need to be changed is the
decision mak{ng on whether or not an environmental impact statement is to
be required.

(?) We recommend that all municipalities and counties with more than
25,000 population Q? required to adopt local ordinances implementing MEPA
on the local level.” (Such ordinance adoption should be encouraged but
left optional for political townships and for municipalities and counties
with 25,000 population or less.) Local ordinance adoption should be
required within 180 days of adoption of the EQC rules and regulations. The
rules and requlations to be adopted by the EQC would set forth procedural
and substantive requirements relating to the EIS process which would apply
statewide, but there are several aspects of such a process which cannot be
set forth adequately in statewide rules and regulations. Most notable is
a breakdown of in-house responsibilities for compliance, which must be
tailored to each governmental unit. Further, because of a variety of poten-
tial variations in local governmental structures and in the environments
of local jurisdictions, it may well be that Tocal governments will need
to supplement or modify the EQC rules and regulations in order to put
together an EIS system that fits well with local jurisdictions. Most im-
portant perhaps, until a program is actually governed by Tlocal ordinance,
it will not be completely accepted as a local program. The EQC should pro-
vide a model ordinance(s) to aid local governments in this undertaking.

We further recommend that a modest amount of money be made available to any
Jlocal unit adopting an ordinance implementing MEPA on the Tlocal Tevel.
(Appendix B.D) Finally, in order to ensure that MEPA's implementation on
the local level is both uniform and adequate, we strongly recommend that all
local ordinances be required to be submitted to the EQC for certification.
While no variation from the mandates of (amended) MEPA itself should be
allowed, the EQC's certification power should include the authority

to grant variances from the statewide guidelines. A certified ordinance

]We believe that the decentralization of this decision making was
probably the legislative intent in the passage of MEPA, which states:
“The Minnesota environmental quality council shall, by January 1., 1974,
prescribe by rule and requlation in conformity with provisions of
Minnesota Statutes, Chapter 15, guidelines and regulations setting forth
those instances in which environmental impact statements are required to be
prepared for new and existing actions, including the time and manner in which
such statements shall be prepared and acted upon, and to coordinate the
processing of such statements among local, state and federal agenc'.s.
The council may require the preparation of an environmental impact statement
for any action or project not referred to in its guidelines and requlations.
Further, the council may require the revision of an environmental impact
statement which is found to be inadequate." [Minn. Stat. Section 116D.04,
subdivision 2 (Supp. 1973)] The Council opted to respond to this legislative
mandate by establishing a process in which te Council itself made all such
decisions, but the legislative directive is at least broad enough to encom-
pass the decentralization of this decision making.

2This population level would require ordinances from 30 counties and 22
cities. We recommend that Ramsey and Hennepin Counties be gxempted from the
requirement, however, which would bring the number of counties to 28.
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would essentially exempt a local government from compTiance with the state-
wide rules and regulations, and cer?ification should be withdrawable at any
point at the discretion of the EQC. :

(3) We further recommend that all state agencies which ever have occasion
to deal with public or private projects (see point (4) below) be required
to adopt specific agency rules and regulations setting forth operating
procedures for the implementation of the EIS process. Such rules and regula-
tions should be required to be adopted within 120 days of the adoption of
EQC rule§ and regulations of statewide application. State agency rules
and regu1ations would be required to be certified by the EQC before they
could be used in lieu of the EQC rules and regulations. The certification
process would be the same as that described above for local government
ordinances. No special monies should attach to the adoption of state agency
rules and regulations. (But see Appendix B.A.)

(4) We recommend that the EIS process apply only to projects. More
specifically, the EIS process should be triggered on1¥ in the case of:
(1) the proposal by an agency of Minnesota government~ of actions which
themselves constitute manipulation of the environment (individually or
severally); and (2) the proposal to an agency of Minnesota government of
actions which themselves constitute manipulation of the environment (in-
dividually or severally) by a private group or individual or by an agency
of government which is not a political subdivision of the State of Minnesota.
.Once the EIS process is triggered, it should be required to run its full
course before any project approval is granted. We believe that actions
which are not projects and which do not directly authorize projects are
poorly and inappropriately handled by an EIS process and that a simpler
tool is needed for such “mon-project actions". (V.B and VI)

(5) The EIS process we are recommending requires a detailed listing
of projects to be exempted from the environmental impact statement require-
ment of MEPA. A large number of projects can be identified which, it is
-relatively safe to assume, will never have the potential to result in signif-
jicant environmental effects, as long as they are not sited in an area of
peculiar environmental sensitivity. We estimate, based on our work in the
State of Washington, that approximately 90% of all project proposals can be
exempted in this way. The environmental sensitivity rider to the exemption

]It is anticipated that the main point of controversy relating to
the certification of local ordinances will be local proposals for exemptions
for local application that are not contained in the statewide rules and
regulations. (See point (5) below.) For this reason, local governments
might find it advantageous to submit their proposed ordinances without
exemptions first and to submit their proposal on exemptions as a separate
document at a Tater date. In such a case, a local EIS process could be
certified which used the exemptions applicable statewide while specific
local exemptions were being prepared.

2The'phrase 'an agency of Minnesota government' is intended to include
state agencies, regional development commissions, counties, municipalities,
political townships, special purpose governments, and any other agencies,
departments, commissions, boards, or other units which are political sub-
divisions of the State of Minnesota.
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system is extremely important. In environmentally sensitive areas a seem-
ingly minor environmental effect might be extremely significant. The
exemption system will not reach its full potential for administrative
efficiency until environmentally sensitive areas are mapped statewide,
but a definition of the term should be satisfactory as an interim measure.
(Environmentally sensitive areas should, of course, be mapped whether or not
it is needed for a MEPA exemption system.) Exemption classes should be
specified in detail in the rules and regulations adopted by the Environ-
~mental Quality Council for statewide application. Each state agency or
local government adopting agency rules and regulations or local ordinances
for jurisdictional implementation of MEPA should be able to modify the
statewide exemptions as appropriate, since there will probably be a variety
of project types which clearly will not have a significant environmental
?ffegt for one or more jurisdictions but which cannot be exempted statewide.
v.C

(6) With respect to those projects which are not exempted, a decision
will be needed project-by-project on whether or not an EIS should be required.
A "responsible agency" under MEPA must be designated for the making of this
decision. We believe that for some kinds of projects some state agency
should automatically assume the rule of responsible agency, but for the most
part the local government (city, county, or political township) in whose
jurisdiction the project is proposed should be making the determination of
environmental significance as an integral part of its normal decision-
making processes. We further recommend that in addition to the listing
of projects for which a state agency is automatically the responsible
agency, state agencies be empowered to request the role of responsible agency for a
project from any local government(s) in whose jurisdiction the project is
proposed. The responsible agency (whether a state agency or a local govern-
ment) would be responsible for the significance decision and, when an EIS
is required, for the preparation of the EIS. (V.D)

(7) The determination of whether or not an EIS is to be required is
in many ways the key to the whole EIS process. It is not surprising that
the Environmental Quality Council opted to keep control of this turning
point for as long as it could. We recommend that a single criterion be
used for EIS decisions: whether or not the project in question has the
potential to result in significant environmental effects. We further
recommend that the term 'environment' be defined to refer chiefly to the
physical surroundings of man. We believe it to be important that the
Environmental Quality Council issue detailed guidelines on what counts as
a significant environmental effect, since the matter is a serious issue of
statewide environmental policy. (If the Council does not provide strong
guidance, significance criteria will be supplied piecemeal by an administra-
tive appeals body and/or the courts.) If the significance decision is
decentralized and the attempt is made to integrate such decisions into
existing decision-making processes, the Environmental Assessment currently
used by the Council would have to be replaced by a simpler tool for the
gathering of information. We recommend that each jurisdiction keep a
notebook recording its significance decisions that is available to the
public. Notification of significance decisions made should be given to all
agencies of Minnesota which could be expected to have some interest in
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the projects to which they relate. Significance decisions should be
appealable to a statewide appeals board (see point (9) below), and optional
public notification of such decisions should trigger a statute of limita-
tions on appeal. (V.E and Appendix D)

(8) We recommend that the current procedure of producing both a draft
and a final EIS be retained, though we believe that the subjects that are
required to be addressed in an impact statement should be changed sub-
stantially. (V.F(1)(a)) We believe that the cost of draft EIS preparation
(and certian other minor costs) should be borne by the project sponsor.

We also recommend a general standardization of EIS format. (V.F(1)(b))
Public notification of the availability of both draft and final EISs

should be required, and notification of the availability of firal EISs
should trigger a statute of limitations on appeal of EIS adequacy or of any
decision made or action taken under MEPA on the grounds of noncompliance
with MEPA. (V.F) '

(9) There is currently no administrative appeals body to handle appeals
of decisions made and actions taken under MEPA, though some of the current
functions of the EQC are quasi-judicial in nature. The only appellate mech-
anism currently available is appeal to the courts, which is very time-con-
suming and the cost of which precludes many aggrieved individuals from
being able to challenge decisions and actions. We strongly recommend that
the State of Minnesota establish an Environmental Management Appeals Board
.to hear challenges of actions taken and decisions made ynder MEPA. The
Board should consist of three full-time citizen members appointed by the
Governor. A1l three members should be qualified by experience or training
in matters pertaining to the environment and/or law. Though all decisions
would be made by the full Board, individual Board members should be empowered
to conduct hearings; the findings of fact stemming from such hearings would
be presented to the full Board for decision. The Board should also be em-
powered to hire hearing examiners as the need arises. It would not hear any
appeal of decisions on project approval or disapproval (e.g., permit issuance)
or of any decision made or action taken by the Environmental Quality Council.
(IV.B) The Board would hear appeals relating to exemption decisions, signif-
icance decisions, EIS adequacy, and all forms of procedural compliance with
MEPA and applicable rules and regulations, guidelines, and/or ordinances
adopted or issued under MEPA. (V.G) It would also (a) select a local govern-
ment to fulfill the role of responsible agency with respect to a project for
which the local governments involved are unable to choose a responsible agency
by mutual agreement (V.D), and (b) decide on requests from responsible agencies
for a time extensign on the preparation of final EISs in the case of private
projects (V.F(4)).” Any individual feeling aggrieved by a decision made or

]It might be well to begin with a Board of one full-time member (with
experience or training in matters pertaining to law) and two part-time mem-
bers, with automatic expansion to three full-time members as the work load
demands. (Appendix B.Bg

21t may turn out after the Board gets some experience operating that
it should be handling some additional issues as well (e.g., critical areas
appeals), but initially we recommend that the Board be limited to what is
set forth in the text.
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an action taken under MEPA could challenge that decision or action before
the Board, without the need to be represented by leqgal counsel. Court
appeal of decisions made by the Board should be strictly limited. We be-
lieve that the establishment of the Appeals Board described here would have
many advantages, including: (a) offering equal access to citizens equally
agqrieved (including Rroject proposers), since it would not be necessary

to employ an attorney ; (b) much more rapid decision making on appeals (a
matter of a month or two if similar experience in the State of Washington
is any indication) than can occur with respect to court appeals (which fre-
quently require a year or two); (c) the development of environmental exper-
tise in those hearing appeals (which happens haphazardly, if at all, in the -
courts); and (d) a predicted washout at an administrative level of a high
percentage of challenges that might otherwise go to court. (V.G)

(10) We recommend that the staff of the Environmental Quality Council
publish a weekly newsletter providing information relating to the EIS pro-.
cess to yovernmental units in Minnesota and to any private group or indi-
vidual who requests to be put on the mailing list. The "MEPA Monitor"
would include a listing of all significance decisions requiring the prepar-
ation of an EIS, all draft EISs available for review, and all final EISs
available for consumption. (The EQC staff would receive notification from
all governmental units operating an EIS process.) The MEPA Monitor should
also include a summary of the appeal decisions rendered by the Environmental
Management Hearings Board and any MEPA-related court decisions. As time
.and information permit, the Monitor could also include a reporting of ac-
tivities in other statﬁs under state environmental policy acts and federal
activities under NEPA.

]We believe that this system would provide far fairer (and quicker) ac-
cess than the petition process currently in effect.

2An independent study was recently completed for the EQC providing recom-
mendations on an early notice system to implement the early notice requirement
of MEPA (see Minn. Stat. Section 116D.04, subdivision 8). The report sub-
mitted to the Council contains a good summary of two notice mechanisms currently
under consideration: "Chapter 344 of the Laws of 1974 directed the establish-
ment of a new state publication to be called the 'Minnesota Register'. The
concept was derived from the Federal Register, a daily publication of the fed-
eral government. It is to be published by the Department of Administra*ion at
such intervals as the commissioner deems appropriate. Distribution is to be
through a subscription service with individual copies also available for
purchase. To be included in the Register are: notices for hearings concerning
rules or regulations; the full text of adopted or modified rules or regulations;
the texts of executive orders issued by the governor; and such other material
as the commissioner deems appropriate. Due to the ambiquities in the statutory
language and certain technical difficulties in the statutorilly prescribed publica-
tion procedure, the Department of Administration has delayed action on the new
publication until the 1975 legislature has had a chance to consider proposed
changes in the legislation. If the Register is published on a weekly basis
as is now envisioned, it would provide a useful vehicle for the early notice
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(11) We recommend that the State Planning Agency staff who are working
on the Minnesota Land Management Information System receive and library
copies of all final EISs done in the state and that a simple system of re-
call be established to make these documents available to future EIS preparers
and other individuals who may have an interest in impact statements done on
the same types of projects or on projects undertaken in the same area. (V.f(7))

(12) The recently proposed rules and regulations of the federal Depart-
ment of Housing and Urban Development, which would require Tocal governments
to prepare impact statements under NEPA in connection with applications for
HUD money, cause problems the seriousness of which is difficult to determine
at the present time. (III. B(3)) In order to avoid placing an unbearable
burden on local governments in Minnesota, we recommend that any project for
which an EIS is prepared under the National Environmental Policy Act be com-
pletely exempted from the EIS requirement of MEPA and from all procedural
requirements of the MEPA-EIS process except one: when it is determined that
a federal EIS is to be prepared, the agency that would be the responsible
agency under MEPA would be required to notify Minnesota governmental units
which]cou1d reasonahly be expected to have an interest in the proposed pro-
ject.’ (V.C(3))

system." It might be convenient to incorporate the MEPA Monitor as a part
of the Minnesota Register and/or the vehicle used for early notice when it
becomes clear what is to be contained in the publication(s) and to whom it
will be sent, but in the present report, we will assume that the MEPA Moni-
tor would be best handled as a weekly publication put out by the EQC staff.

1There has to come a time when state and federal governments are each
willing to accept the procedures and programs established by the other.
Since the State of Minnesota does not have jurisdiction over the federal
government, the state's only option for avoiding immense confusion on the
part of local governments facing an EIS under both NEPA and MEPA is for the
State of Minnesota to essentially bow out in favor of federal procedures.
We believe, however, that it should work just the other way. The primary
responsibility for what occurs in a state is lodged in state government,
not federal government. We strongly urge Minnesota's federal congressional
representatives to raise this point with the federal Council on Environmental
Quality and urge the Council to establish some kind of procedure whereby
states with strong EIS programs would not have to comply with duplicative
federal procedures.
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B. The Environmental Quality Council

Subsection A of this section outlined a basic program for EIS system
decentralization. If this type of decentralized program comes to fruition
in Minnesota, there will be the need for changes both in function and struc-
ture of the Minnesota Environmental Quality Council. The EQC currently con-
sists of twelve individuals, four citizens appointed by the Governor and who
are also members of the Citizens' Advisory Committee (see below), seven rep-
resentatives of various state agencies, and a‘representative of the Governor's
office. The state agencies which are represented include the Department of
Agriculture, the Enerqgy Agency, the Department of Health, the Department of
Highways, the Department of Natural Resources, the Pollution Control Agency,
and the State Planning Agency. The state agencies are represented by their
respective commissioners and the head of the State Planning Agency sits as
a voting chairman of the Council.

Ostensibly, one of the primary objectives of the Council is to promote
and ensure cooperation and coordination among agencies on matters signifi-
cantly affecting the environment. To implement this objective, the EQC is
to determine which environmental problems of interdepartmental concern it
should deal with. The EQC has the authority to initiate studies and hold
hearings on matters of statewide concern. The Council has also assigned
itself the practical duties of determining when a proposed project or action
has the potential to result in significant environmental effects and of
requiring EISs. The problems associated with fulfilling such EIS-system
responsibilities were discussed in sub-section A of Section III of this
report. Additional EQC duties include administration of the Critical Areas
planning program, power plant siting, the provision of state environmental
quality standards under the 1973 Subdivided Land Act. and the operation of
an early notice system required by MEPA (IV.A).

As mentioned previously, the Council meets once a month to conduct its
business. Because of the increasingly heavy work load, the state agencies
represented on the EQC have found it desirable to establish a Technical
Representatives Committee (TRC). The TRC as a body has given advice and
assistance to the EQC primarily through recommending action on the matters to
come before the Council at its monthly meetings. The individual represen-
tatives ("tech reps") also provide advice and assistance to their agency
directors on Council matters.

Another body which has been established to assist the EQC is the Citi-
zens Advisory Committee (CAC). The legislation creating the EQC established
the CAC as an eleven member citizen body advisory to the EQC with the basic
objective of insuring citizen participation in the activities and decisions
of the Council. A1l eleven members are appointed by the Governor with each
of eight members vrepresenting one of the state's eight congres-ional districts
and three members appointed at large. The chairman of the CAC and three other
CAC members are members of the EQC.

One of the points of decentralizing the EIS process is to provide for

the possibility of a reorientation of the EQC. We believe, further, that
this functional reorientation strongly suggests the need for revising the
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structure of the Council. First, we recommend that the EQC consist of
fifteen voting members: ,eight citizen members and seven state agency com-
missioners or directors. Each of the eight citizen members would be ap-
pointed by the Governor,and would represent one of the eight congressional
districts in Minnesota. The seven state agencies whose directors or com-
missioners would be voting members of the Council are: the Department of
Agriculture, the Energy Agency, the Department of Health, the Department of
Highways. the Department of Natural Resources, the Pollution Control égency,
and a newly appointed agency, the Department of Economic Development . We
further recommend that the Director of the State Planning Agency be desig-
nated the non-voting chairman of the Council, and that the representative
of the Office of the Governor be designated the Council's non-voting vice
chairman. It would be the duty of these two individuals to facilitate dis-
cussion and preside over the EQC meetings.

]We recommend that the present Citizens Advisory Committee be abolished
concurrent with the expansion of the citizen membership on the EQC. It is
felt that the CAC, though an intriguing concept, has not functioned as a
truly effective means of assuring citizen input to the EQC. The addition of
four more citizens to the actual policy body, the EQC, should directly
strengthen the citizen input and go a long way toward eliminating the need
for a body providing secondary input. Further, the overall system which we
‘are recommending, including decentralization to the Tocal governmental level,
and the creation of an Environmental Management Hearings Board, should pro-
vide greater access and input for the individual citizen of Minnesota than
is now available. Finally, citizens can usually be most effective at the
Tocal Tevel of government, and since most of the projects which have come
before the EQC through the petition process (the most effective method for
citizen input at present) have been projects of local significance only the
decentralization approach should provide for proper local resolution of most
issues.

2There are basically three ways to select citizen representatives for
the EQC. First, all members could be selected at large by the Governor.
Second, the members could be chosen to represent RDC areas or yroups of RDC
areas. Third, they could be selected according to population distribution,
which is probably most equitably accomplished in the breakdown of congression-
al districts. The last method is recommended here because it is felt to be
the best method for adequately representing the citizens of Minnesota.

3Economic development policy will surely have a strong influence on
environmental quality in Minnesota. Conversely, environmental control mea-
sures certainly affect economic development potential. Consequently, if
the Department of Economic Development becomes the agency in the State of
Minnesota which promulgates economic development policy and does research
into such policy, it should definitely become a part of the EQC. if the
Department of Economic Development is not currently involved in developiny
economic policy, we strongly urge that it undertake this task as soon as
possible in order to provide balanced input in the decision-making process
of the EQC.
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At the present time, the Environmental Quality Council supposedly
has a separate staff with the EQC Coordinator directing the work of EQC
staff reporting directly to the EQC. However, in actual operation, the
EQC staff is essentially commingled with the Environmental Planning Divi-
sion of the State Planning Agency. We recommend retention of a full-time
EQC Coordinator to be in charge of all staff functions for the EQC, but
we believe that all staff positions, including the Coordinator's position,
should become positions in the State Planning Agency. This would merely
serve to formalize a practice which is occufring at the present time any-
way. This seems to be a relatively good route to follow, particularly if
Xhe Chairman of the EQC continues to be the Director of the State Planning
gency.

If the EIS process is decentralized, the functions of the EQC would
automatically undergo considerable change. We believe that the EQC has
been relatively effective as an environmental policy body and as a facili-
tator of interagency discussion of matters relating to environmental policy.
However, both of these functions require more attention than they are cur-
rently receiving. Hopefully, decentralization would provide for the possi-
bility of strengthening the EQC's role with respect to statewide environ-
mental policy and interagency coordination. The primary ongoin, functions
which we recommend for the EQC can be summarized in five points] (though
see Section VII in addition).

(1) The Council's primary focus should be on issues of statewide
environmental policy, and its deliberations should result in the proposal
of legislation and/or .program changes to the Governor and the legislature
as deemed appropriate. Individual projects or actions should be raised
for discussion insofar as they raise issues of environmental policy. (See
point (4) below.)

_ (2) The EQC should direct its attention in a substantive way to facilita-
ting interagency coordination, particularly among thaose agencies renre-

sented on the Council. Environmental problems of statewide significance re-
quire extensive interaction on the part of and input from all parties which
have an interest in or are affected by those problems. Only through exten-
sive cooperation and careful coordination can the proper interdiscinlinary
perspective be maintained with respect to significant problems. :

]In addition to the functions listed in what follows, the Council would
also be responsible for: (1) construction of the early notice system; (2)
the establishment of state environmental quality standards under the 1973
Subdivided Land Act; (3) adopting new rules and regulations providing for
the decentralization of the EIS process; (4) drafting model ordinances for
use by local governments implementing MEPA by ordinance; and (5) certifying
Tocal ordinances and state agency rules and regulations providing for juris-
dictional implementation of the EIS process. (Also, see Section VII.) None
of these responsibilities should require month-by-month supervision, however.
One current Council function that is conspicuously missing from the 1ist of
ongoing functions is power plant siting. At present the Council sites power
plants and the Energy Agency makes a determination of need for power plants.
We recommend that the siting function be transferred to the Energy Agency.
The power plant program would work much more smoothly if it were centralized
in a single agency.
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(3) The Council should devote itself to state agency program review.
Programs ultimately resulting in projects and other actions significantly
affecting the environment are quite frequently established which irrever-
sibly commit state agencies to the actions programmed. Yet little or no
analysis of the environmental effects of such actions may have been under-
taken at the program implementation stage. An after-the-fact EIS is a
poor tool to be used in such cases. (V.B) The EQC has taken a massive
step in the right direction in addressing copper/nickel mining in Minne-
sota as a statewide program issue. A variety of other issues should be
‘dealt with in the same way, anticipating the proposal of specific projects
and other actions. To help implement this type of agency program review,
we recommend that the EQC exercise authority to appoint interagency task
forces as appropriate to provide advice and assistance to the Cquncil. Such
task forces should be composed of paid state agency staff employees rep-
resenting the expertise necessary to research and formulate recommenda-
tions on specific program problems.

(4) The EQC should become involved with individual projects only under
one of the following conditions: (a) if the proposed project serves to
raise a significant issue of statewide environmental policy; (b) if the
proposed project serves to raise a significant issue of interagency coordi-
nation between two or more state agencies ; (c) if the proposed project
raises the need for program review; and (d) if the responsible agency under
MEPA for the proposed project is a state agency and at least one Council mem-
ber proposed the use of the reversal or modificatign powers granted to the
EQC in Minn. Stat. Section 116D.04, subdivision 9. 1In any case the Council"’
should only deal with specific projects at the request of a Council member.

(5) The Council should continue to administer the Critical Areas program, -

We have one further recommendation relating to EQC operation. Under its
current operating procedures, the EQC appears to rely more or less heavily
on the Technical Representatives Committee. Even though the TRC is not a
.legislatively recognized body, its meetings tend to take on an official tone
and result in formal recommendations to the Council. For the most part the
TRC meetings are devoted to the study of individual projects and other actions
that come before the Council under the EIS system. Under decentralization,
the primary role currently played by the TRC would be eliminated. The tech
reps have clearly contributed valuably to the functioning of the EQC. They
represent the working level at which the greatest strides have been taken in

]This would include the resolution of conflict relating to which state
agency is to be the responsible agency under MEPA in cases where two or more
state agencies are involved as potential responsible agencies and they are
unable to reach mutual agreement on the issue.

2We recommend that the authority given the Council in this subsection
of law not be exercised as a matter of Council policy in cases of projects
that are essentially of local significance. There are other mechanisms to
deal with such projects on the local level (and through the Environmental
Management Hearings Board), which is the level where responsibility for these
projects should be lodged.
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accomplishing the goal of interagency coordination and cooperation. Such
working level cooperation and coordination between agencies should continue

and grow, but we do not believe that the TRC is the best vehicle to provide

for such cooperation and coordination. Consequently, we recommend the abolish-
ment of the TRC.

There are essentially two mechanisms which should satisfactorily provide
for interagency cooperation and coordination. First, as mentioned above,
the EQC should be appointing interagency task.forces consisting of expertise
related specifically to specific issues. And second, we are recommending
that a one-half time to full-time Environmental Coordinator position be
established in each agency represented on the Council. (Appendix B.A) The
specific duties of the individuals holding such positions would be to provide
staff assistance to their agency director or commissioner on matters in-
volving the EQC and to coordinate the environmental impact statement program
for their agencies. In some instances, it is anticipated that this agency
Environmental Coordinator would be the same individual who is now identified
as the agenty's tech rep. In any case, we suggest that the agency Environ-
mental Coordinators meet as is needed to discuss matters of interagency work
which must be undertaken in order to provide backgrounding to the Council
members, but that they not meet to make unified recommendations to the Coun-
cil. These Coordinators, as a group and as individuals, should also make
themselves available to advise the citizen EQC members as may be needed or
upon request.
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C. An Environmental Planning Program

One of the chief weaknesses in an environmental policy program which
uses as an implementing tool the environmental impact statement is the fact
that the impact statement tends to be a review document. Quite often the EIS
comes at a time in the development of the project when all of the basic plan-
ning has been completed and monies have already been allocated for its imple-
mentation; sometimes contracts have ‘even been signed. Coming toward the end
of project planning, it may or may not be confidered seriously as an input
into the decision on whether or.not to go ahead with the project. Essentially,
the impact statement process is an emergency measure that is needed to bolster
a decision-making process which lacks the strategic measures to inculcate en-
vironmental considerations at an early point in the decision-making process.
An impact statement process would not be needed if the planning process had
adequate environmental protection mechanisms built into it. There is a clear
need for a transition from the (tactical) "emergency" impact statement to a
more strategic environmentally sensitive planning program. An environmental
planning program should become part of the day-to-day decision-making process.
This would strengthen immensely the overall capability of a governmental body
to make all decisions based on sound environmental considerations.

The mechanism which we- recommend for developing this transitional program
is the optional modification of local and state agency planning programs. This
modification would result in the adoption of an "environmental element" in the
planning program of the jurisdictions opting to implement such a program, and’
the subsequent requirement that all planning 1mp1ementat10n tools, such as
zoning ordinances and subdivision controls, be in consonance with the adopted
comprehensive plan, of which the environmenta] element would constitute a major
part. It is anticipated that by adopting such an "environmental element" in a
planning program, much information which is presently included in an EIS con-
cerning a specific project site or alternative sites can be adequately covered
in the planning process itself. This would not obviate the need for a project
report of some type to enable the appropriate planning and decision-making
officials to correlate a proposed project with a given site (or sites) for the
identification of potential problems. But it should make that reporting process
much shorter and simpler than the use of a document such as an EIS.

Before presenting our primary recommendations on an environmental -planning
program for Minnesota, a number of assumption$ must be made clear. First, and
foremost, we are assuming that the decentralized EIS process recommended herein
will be implemented. (IV.A and V) Second, the planning program which we are
recommending for local governments would be optional, but it must be assumed
that those local units opting to implement the program are dedicated to putting
together a strong planning program. The effort that is required to do an ades
quate job of environmental planning is considerable. And third, it is assumed
that governmental agencies will continue to be confronted with numerous projects
which will require some type of environmental review on a project-by-project
basis, and that these agencies will be interested in finding an alternative to
the massive and time-consuming EIS process.
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An environmental planning program is much more easily conceived for and
implemented by local governmental units than state agencies. Consequently,
the recommended planning program is presented primarily in terms of local
governmental unit implementation. (See Section VII.C(2) for a discussion
of state agency implementation of an environmental planning program.) An
outline of the program for local governments that is detailed in Section
VII follows here. ‘

(1) There are four basic procedural steps which Tocal governmental
units must undertake in the development of their environmental planning pro-
gram. First, after a governmental unit has decided to undertake such an
effort, we recommend that it be required to file a "letter of intent"
to do so with the Environmental Quality Council. This letter should outline
the steps which will be taken in the development of the program, specifi-
cally identify the elements which will be included in the comprehensive plan,
and provide an indication that a statement of goals and policies will be de-
veloped including a methodology to integrate the environmentally sensitive
comprehensive plan into the basic decision-making process. (VII.B(1)).
Second, after EQC review and acceptance of the letter of intent, the juris-
diction must begin the work program, which will include data accumulation,
data analysis and interpretation, and the integration of the plan's elements
into the overall planning process. Third, once the comprehensive plan itself
is completed and a planning process has been established, the local govern-
ment must submit the program to the appropriate regional development com-
mission for an A-95 type of review and comment processing. After the plan
has been returned to the local government, it would be revised as necessary
and officially adopted. Fourth, the adopted plan (with the regional's review
comments attached) would be sent to the EQC for certification. If certified
by the EQC, the governmental jurisdiction could immediately substitute the
planning program for the EIS process as being the implementing tool for MEPA
in that jurisdictiun. The comprehensive planning process would not end with
certification, but would have to be constantly updated and revised.

(2) In developing the environmental planning program, we recommend the
use of two specific "tools" not currently part of most local government pro-
grams. These are (a) the environmentally sensitive comprehensive plan men-
tioned above, and (b) the "project report". If an environmental planning
program is undertaken, the development of the environmentally sensitive com-
prehensive plan should be mandatory. This planning document should include
the following elements: transportation element, community facilities element,
environmental element, an inventory of current land and water uses, and the
geographical identification of environmentally sensitive areas. The environ-
mental element is the key element in the plan. We recommend that it include
as a minimum eight mandatory sub-sections and three optional sub-sections.
The required sub-sections are: topographical features, soils, geological
substructure, hydrology, vegetative cover type, climatic factors, historic
and archaeological features, and unique natural and scenic areas. The three
optional ‘sub-sections would include: water quality and pollution, air
quality and pollution, and noise. (See Section VII. B(2)(a) for in-depth
descriptions.)
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The second major tool would be the "project report". It is apparent
that one aspect of the environmental impact statement process which it
seems desirable to retain in a much simpler form than the obtrusive EIS
is the mechanism for relating the details of a proposed project which may
significantly affect the environment to its proposed site location (or
alternative locations). At the same time, it is very important to ascertain
certain basic project facts which will be necessary for evaluating the pro-
ject and the project's potential environmental effect. Briefly, we see the
project report as very similar to the Environmental Clearance Worksheet
proposed for use in the EIS prodess. (Appendix C.B) The main information
to be included in the project report is a basic description of the project
including its location and operating characteristics, and a specification
of the project's relationship to the comprehensive plan and its implementing
ordinances. If the planning process has been completed as recommended in
Section VII, this information should suffice for environmentally sound evalu-
ation of the project.

(3) In its day-to-day processing of project proposals the environmental
planning program would draw upon the experience gained from the operation of
the EIS process. In brief, we believe that there are five fundamental re-
quirements for the establishment of an ongoing planning process which puts
the tools mentioned above to optimal use and which adequately integrates the
planning program with existing decision-making processes.

. First, a system of exemptions is needed which would specify projects nat
subject to mandatory review relative to the local comprehensive plan. No .
project report would be required on exempted projects. The exemption system
used for this purpose may be similar to or the same as the exemption system
used in the EIS process. (V.C)

Second, careful state agency review should be required in the case of
a project of statewide concern. We suggest the list of projects of statewide
concern used in the EIS process for the purpose of triggering automatic
state agency project review. (V.D) In the case of automatic state agency
review, the project report prepared by the local unit of government would be
sent to the state agencies involved with the project. In any other case in
which a state agency has jurisdiction over or special interest in a project,
it could request the project report from the local government in whose juris-
diction the project was proposed.

Third, in the case of every project which requires a variance from the
local comprehensive plan or one of its implementing tools (e.g., zoning or-
dinance, subdivision regulations), public notice of the decision on the vari-
ance should be required to be given by the local governmental body. It is
recommended that public notice be given in the same manner as is provided for
public notice announcing the availability of final environmental impact state-
ments. (V.F(5)) ,

Fourth, we recommend that the Environmental Management Hearings Board

be authorized to hear appeals on the decisions on variances (but only for
those local governments which have implemented the planning program herein
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described). The administrative appellate mechanism would come into play
only when a variance is required from the adopted environmentally sensi-
tive comprehensive plan or one of its implementing ordinances. If no vari-
ance is required for a project, appeals of local decisions should gn di-
rectly to court.

Finally, we recommend that the zoning ordinances, subdivision regu-
lations, and whatever other official controls are adopted by local govern-
ments to implement comprehensive plans prepared under this program be re-
quired to be in conformance with the plans they implement. A1l too often
a good planning program is wasted because of inconsistencies between the
completed comprehensive plan and the official controls which implement it.
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D. Budget Summary for the Implementation of MEPA

Adequate implementation of an environmental policy act, particularly
one which has as an implementing tool the environmental impact statement
process, is certainly not without cost. As has become clear in the past
few years, environmental protection and enhancement can be expensive.
However, it has become equally clear that the lack of environmental pro-
tection measures simply delays to the future the costs of today's degra-
dation. Someone at some point in time gets stuck with paying the price.

Even though there are numerous costs relating to environmental pro-
tection which cannot be quantified in monetary terms by available methodol-
ogies, it is possible to identify the monies needed for the implementation
of a specific program. A general breakdown of the costs which can arise in
an EIS program include the following: general administration; development
of information for determining environmental significance; development of
draft and final environmental impact statements; review of impact statements;
and all costs associated with administrative or court appeals. In the de-
velopment of the detailed budget estimates for implementing MEPA, presented
in Appendix B to this report, we have attempted to set forth those costs
which will directly affect those governmental agencies which we recommended
be involved in the EIS process and which will not be covered via some pro-

_ cess of cost recovery. Such costs as general program administration, basic
impact statement review, analysis of information to determine environmental
significance, etc., are included in the estimated budgets.

In the budget summary presented below we have indicated only three areas
where costs should be considered in addition to those incurred under the present
MEPA system. These additional costs relate to: (1) additional and more ex-
tensive involvement of local governmental units in a decentralized MEPA pro-
gram; (2) the direct involvement in an advisory role of the regional develop-
ment commissions and the Metropolitan Council; and (3) an entirely new cost
for establishing an administrative appellate mechanism. In the case of local
governmental involvement, it is assumed that after once setting up an EIS pro-
cess the day-to-day operation can be integrated into the normal planning and
decision-making processes of the local unit of government. It should be the
duty of local governments to have an environmentally sensitive planning and
decision-making program, and the cost for operating a responsible program
should be a general cpst of good government. In actual operation, outside of
the costs of impact statement preparation, an operating MEPA program should
not be an overwhelming budget burden to local governments. In the case of the
RDCs and the Metro Council, it has been recommended that they provide advisory
services to local units of government and help coordinate EIS systems within
their jurisdictions. This will be a new duty and may take some staff time
away from other regional coordinative and assistance functions.

IWe have made the basic assumption that when an EIS is required, it
should be considered a part of the cost of the project which has caused
the need for the document. If the EIS cost is assumed to be part of the
cost of the project, monies spent on the preparation of EISs relating to
private projects should be recoverable with respect to the government agen-
cies involved. The cost of EISs for most public projects should be absorbed
as a matter of course as part of the cost of the project. In some cases
this will not be possible. The Department of Natural Resources is the agency
EOZ§ likely to be preparing EISs not covered in project budgets. (Appendix
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The Environmental Management Hearings Board will appear to be a straight-
forward cost increase. Specifically relating to the function of administra-
tive appeal, it is. However, it should be pointed out that there are a num-
ber of cost savings which would most likely be realized. First, the number
of appeals which might otherwise go to the courts should be cut substantially.
Second, an administrative appeals board does not require an appellant to
have legal representation. Consequently, numerous legal fees can be saved.
Finally, in an administrative appellate process it usually takes much less
time to get a decision than it does if an app&al must be made to the courts.
Consequently, project delays can be substantially cut saving indeterminable
amounts of carrying costs for private project proposers. _

The cost estimates presented for the state agencies represent only our
best estimates as to what their total administrative involvement in the de-
centralized program should run. It should be stressed that all of these costs
would probably exist whether or not the EIS process is decentralized, although
some of them may well have been hidden costs. That is to say, many of the
costs may not currently be identified as being part of a MEPA implementation
program and thus not reflected in a budget estimate relating to MEPA. We have
attempted to identify all costs (again, with the exception of EIS prepara-
tion), and not leave any costs hidden for any agency which might become in-
volved.

In developing the budget estimates, a number of assumptions had to be

‘made. These assumptions are presented in detail in Appendix B, pages B-1

to B-3. In short summary, the more important assumptions are that: (1)

the recommendations made in Section V of this report will be implemented;

(2) a1l remaining EQC staff functions will be assumed by the State Planning
Agency; (3) new rules and regulations governing decentralization of the EIS
process will be adopted by July 1, 1975; (4) all direct costs for the prepar-
ation of draft EISs will be charged to the project for which the EIS is being
prepared; and (5) the cost for the preparation of Environmental Notes will be
minimal and absorbed as an administrative cost (VI).  Further, it should be
noted that the present EQC budget items involving critical areas and the
Citizens Advisory Committee are not reflected in the budget summaries which
follow here. Power plant siting costs are reflected in the suggested Energy
Agency budget. The costs presented should be maximum amounts needed and may
well be reduced by the absorption of some administrative costs by monies col-
lected for the preparation of impact statements. It should be remembered
that the budget estimates are just that, estimates, and should be adjusted

as actual need becomes apparent.

Finally, before presenting a summary cf the budget items which have

been developed, a few comments should be made about the cost of impact state-
ments. It is extraordinarily difficult, if not impossible, to project any
given EIS cost (let alone an average cost) for impact statements which may

be required for projects of statewide concern. Depending upon the type of
project, the location, and the environmental complexity, a cost for an impact
statement may range from $10,000 to $1,000,000. However, the cost of impact
statement preparation for those projects which may be considered to be of pri-
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marily local significance is somewhat more predictable. OQur experience in
the states of Washington and California have indicated that the cost for im-
pact statements prepared by or for locally significant projects generally
ranges from $1,500 to $10,000. Specifically, our experience in California
with the preparation of numerous impact statements for cities and counties
indicates an average EIS preparation cost range of $4,000 to $5,000 per
statement. We hope that these figures will provide some rough parameters
for figuring EIS costs in the State of Minnesota.

The estimated budgets for implementation of the MEPA program presented
in this report are presented below in summary fashion for each governmental
level which would be involved in that program. (Appendix B)

State Agencies

Agency '?ggryf,g;i) Fiscal 76 Fiscal 77 Biennium
Environmental Quality Council/ 13.5 $291,048
State Planning Agency 12.5 $262,960 $554,008
Department of Natural Resources 14.0 $228,500 $228,500 $457,000
Pollution Control Agency ' 7.0 $119,063 $119,063 $238,126
Department of Agriculture 2.25 $ 40,469 $ 40,469 $ 80,938
Department of Health 2.0 $ 37,738 $ 37,738 § 75,476
Energy Agency (including Power ~ , .
Plant Siting) 4.0 $ 70,775 $ 70,775 $141,550
Department of Economig Development 0.75 $ 14,256 $ 14,256 $ 28,512
Department of Highways 2.5 $ 42,313 § 42,313 $ 84,626
Governor's Office _0.75 $ 14,256 $ 14,256 $ 28,512
TOTAL ALL AGENCIES: ‘ $858,418  $830,330 $1,688,748

TOTAL NOT INCLUDING POWER
PLANT SITING AND DEPART-

MENT OF HIGHWAYS $761,024 $732,936 $1,493,960
Environmental Management Hearings Board
Man-Years Fiscal 76 Man-Years Fiscal 77 Biennium
5.0 $133,550 6.0 $159,675 $293,225
Regional Development Commissions and Metro Council
Organization Man-Years . ; . .
(per year) Fiscal 76 Fiscal 77 Biennium
Regional Development Commissions 3.75; $ 59,943
. 6.25 $ 99,905 $159,848
Metropolitan Council - 3.0 $ 50,000 $ 50,000 $100,000
TOTAL REGIONALS ' $109,943 $149,905 $259,848
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NOTES:

]This assumes 1.25 man-years per RDC allocated for Fiscal Year
1975-76. A total of 3 RDCs would be funded. (Appendix B, C)

2This assumes 1.25 man-years per RDC allocated for Fiscal Year
1976-77. A total of 5 RDCs, including the three above, would be
funded. Only direct staff salary and employee benefits are funded
for the RDCs. (Appendix B, C)

Local -Governments

It is recommended that the Land Use Planning Grant Program for local
governments (a proposed legislative measure to be under consideration for
funding in 1975) provides a total of $400,000 for allocation to local govern-
ments which implement a MEPA system by Tocal ordinance adoption. The details
of this program and the criteria to be used in providing funding to local
governments are presented on pages B-19 and B-20 of Appendix B.

Budget Summary, MEPA Implementation, all Governmental Units

‘Governmental Agency ‘ Fiscal 76 Fiscal 77 Biennium
State Agencies ' $762,024  $732,936  $1,493,960
-~ EMHB2 $133,550  $159,675 $ 293,225
Regionals $109,943 $149,905 $ 259,848
Locals® $200,000 _ $200,000  $ 400,000

TOTAL ALL GOVERNMENTAL UNITS $1,204,517 $1,242,516 $2,447,033
NOTES:

]The total here does not include power plant siting and the Depart-
ment of Highways budget for MEPA implementation.

2EMHB: Environmental Management Hearings Board.

3The allocation of $200,000 per year is totally arbitrary. There
is no way to know at this time who will be applying for how much money
at what point in time. It is expected that all monies will be utilized
within the biennium budget period, however.
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V. THE EIS PROCESS

A. Procedural Summary and Flow Chart

. |

As argued in the previous section, the fundamental change that is needed
immediately with respect to MEPA is the decentralization of the EIS process.
There are a great many dangers associated with decentralization, as pointed
out in Section III of this report. Among the most serious is potential con-
fusion on the part of state agencies and local governments on just exactly
what is being decentralized to whom. Insufficient direction from the state
has been a serious problem in other states which have put together decen-
tralized EIS systems. The present section is devoted to a very detailed
discussion of the EIS process which we recommend to the State -of Minnesota.

Decentralization demands a variety of changes from the EIS process cur-
rently in effect and it creates the opportunity for other beneficial changes.
Further, there are several substantial modifications of the EIS process which
we would strongly recommend whether the process were decentralized or not.
The result of these three considerations is a recommended EIS process which
varies significantly from the process now in operation. The primary point of
the system recommended here is the melding of the EIS process with existing
decision making processes, which the EIS process currently in effect does not
accomplish.

The following is a step-by-step skeleton summary of the procedures which
we recommend for procedural compliance with MEPA in the case of every project
proposed by an agency of Minnesota government or proposed for approval to an
agency of Minnesota government. (The question of governmental actions which
are not projects and which do not directly authorize projects is taken up in
sub-section B of the present section and in Section VI of this report.) The
flow chart on page 42 portrays graphically the verbal summary that follows.

Procedural Summary

(1) Before the first step in the physical implementation of a
project proposed by an agency of Minnesota government, and be-
fore any approval by an agency of Minnesota government of a
private project or a project proposed by a governmental aaency
that is not a political subdivision of the State of Minnesota,
the Minnesota public official responsible for project imple-
mentation or project approval must determine whether or not
the project in question is exempted from the environmental
impact statement requirement of MEPA.

(2) If the project is not exempted, the agency designated "the
responsible agency" under.MEPA must assess the project to de-
termine whether or not it has the potential to result in sig-
nificant environmental effects. (If it does not have such po-
tential, a Negative Declaration must be filed and inter-agency
notification given as appropriate. Public notification trig-
gering a statute of limitations on appeal is optional.)
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(3) If the project has the potential to result in significant
environmental effects, a Positive Declaration is to be filed

and inter-agency notification given as appropriate. (Public

notification triggering a statute of limitations on appeal

is optional.)

(4) After filing and giving notification of filing of a Positive
Declaration, a draft environmental impact statement must be pre-
pared. )

(5) Upon completion of the draft environmental impact statement,
it must be circulated for review and its availability must be
widely publicized.

(6) At the end of the period for review of the draft environ-
mental impact statement, the responsible agency must prepare
a final environmental impact statement.

(7) upon completion of the final environmental impact statement,
a public notice is to be given of its availability, triggering

a statute of limitations on appeal, and the statement is to ac-
company the project proposal through the existing agency review
processes.

(8) Using the information contained in the environmental impact
statement and balancing the environmental effects of the pro-
posed project with all other considerations relating to that
project, public agencies required to approve or disapprove the
action in question will make their decisions.

(9) The project proposer, any public agency, and/or any private
citizen in the area to be affected by the proposed project may
appeal the decisions made and/or the actions taken under the
EIS process on grounds of noncompliance with MEPA. Appeals
must be made to the Environmental Management Hearings Board
within sixty days]of public notification of the availability
of the final EIS.

]See Appendices F and G to the present report for different summary
perspectives on the process to be described in detail in the present section.
Appendix F presents a detailed example of processing a project proposal
through the EIS system recommended here. Appendix G offers three examples
of implementation of the recommended system on the local government level.
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B. Triggering the EIS Process

There are a great many different kinds of governmental activities which
might be subject to the EIS process, including: government-proposed projects;
governmental approval pertaining to applications submitted by private parties
including authorizations for land use and land use changes; the adoption of
budgets; the adoption of rules and regulations and local ordinances and reso-
lutions; legislative proposals; the ‘establishment of special purpose governments
and rates and tariffs; the adoption of plans &nd programs; sales, leases and
rentals of public property; and.leases, rentals and purchases of property for
public use or control.

In terms of an EIS process all such activities break down nicely into
two fairly distinguishable classes: (1) those which themselves constitute
manipulation of the environment (like construction, demolition, and the
clearing of land) or governmental approval of private manipulation of the
environment; and (2) those which do not. For purposes of discussion here
we will speak of the activities in the first class as "projects" or "govern-
mental approval pertaining to private projects" and activities in the second
class as "non-project actions".

Ever since the passage of the National Environmental Policy Act in 1969,
non-project actions have been a thorn in the side of those attempting to put
together and work with an EIS process, both under NEPA and under several state
environmental policy acts. The ideal of processing non-project actions under
an EIS system is a good one, but the sum total of five years of experience
in trying to do it is a widespread frustration. On the one hand, while the
EIS process can be designed to fit well with the existing processes relating
to projects, it does not dovetail well with the existing processes relating to
non-project actions (e.g., the legislative process). And on the other hand,
when an EIS is required on a non-project action, the agency responsible for EIS
preparation is rarely able to produce a document with any substance to it. The
reason for this simple fa$t is obvious: projects constitute manipulation of a
usually well-defined site and their environmental effects are specifically
identifiable; but non-project actions generally affect relatively broad geo-
graphic areas, and if they affect the environment, they do so indirectly. The
environmental effects of non-project actions are rarely identifiable in the
specific detail attainable in the case of projects. EISs prepared on non-project
actions are almost always vague projections of the general effects of the action
proposal, and they are rarely useful as public disclosure documents or in de-
cision making.

There is another intéresting feature of non-project actions that is well
worth noting. Any kind of action which affects the environment at all is,

]There are some projects for which the site is not very well defined
(e.g., cloud seeding). In addition, there are project proposals for which
the site alternatives may be included in the early stages of project approval
(e.g., highway siting). Further, it could be argued that many non-project
actions affect a definite, bounded "site" (e.g., municipal ordinances). For
all these reasons, we suggest that site-specificity should not be seen as a
defining characteristic of projects.
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somewhere along the line, going to have to affect the environment directly.

At some point it will have to result in something which actually constitutes
manipulation of the environment, or in other words, it will have to result in

a project. A rouple of examples might be helpful here. The Department of
Highways includes in its budget proposal for the next biennium X million
dollars for new highway construction. Now it is obvious that this budget item
would result in a significant effect on the environment and that some environ-
mental monitoring is needed. But there is no way that anything interesting

can be said about the environmental effects of X million dollars worth of new
highway construction unless it is clear where new highway is going to be built,
etc.; that is, until it is clear what specific h1ghway projects are in the
offing. Further, if each such highway project is monitored for its environ-
mental effects, adequate attention will have been given to the whple X million
dollar budget figure piecemeal. As a second example, consider the proposed ‘
adoption of a county zoning ordinance. The kind of thing that can be said
about the environmental effects of the adoption of a zoning ordinance is fairly
obvious. For example, if a forested area is zoned for industrial use, it may
be assumed that it is intended that most of the trees will go. Of course, it
cannot be determined just what the area will look 1ike after industrial con-
struction since no specific project has been proposed. And then, too, a re-
zone may be granted. There is very little of interest that an EIS could add

to the proposal of the ordinance itself. What will be of interest is the en-
vironmental impact of specific projects proposed for the land as zoned and
specific proposals for rezones for specific uses. In brief, if specific pro-
ject proposals undergo examination through the EIS process, non-project actions
should receive an environmental scrutiny in the end that it is impossible to °
provide at the time of their proposal.

One further point is worth making here. Requiring environmental impact
statements on non-project actions tends to be a negative incentive to under-
taking such actions. Most notably, local governments contemplating the con-
struction and adoption of comprehensive plans will be discouraged from such
planning if they know they will have to do an impact statement on the plan
as well as the plan itself. General programs for phased development wc.ld
be similarly discouraged. If an impact statement process is necessary be-
cause of inadequate environmental planning in the first place, the last thing
such a process should accomplish is the discouragement of planning.

To sum up the discussion to this point, applying the impact statement
process to non-project actions: (1) is extraordinarily difficult to achieve
as a neat melding with existing non-project action processes (and in some
cases, it simply cannot be done); (2) results in EISs which only very rarely
contribute substantive information useful in evaluating the action; (3) re-
sults in redundant coverage (at bést) of the environmental impact of the pro-
posed action, since that impact is covered (more thoroughly) with respect to
the projects proposed to 1mp1ement the action; and (4) tends to discourage
general planning and the programming of phased development.

For all these reasons, we strongly recommend to the State of Minnesota
that the state EIS process be applied only in the case of projects. More
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specifically, we recommend that the EIS process (to be described) be triggered
only in the case of: (1) the proposal of projects (individually or severally)
by an agency of Minnesota government; and (2) the proposal of projects (indi-
vidually or severally) for approval to an agency of Minnesota government by

a private group or individual or by an agency of government which is not a
political subdivision of Minnesota. 'Approval' should be defined as "the
decision by a public body which commits that body to a definite course of
action with respect to a proposal on which it is required to act." In con-
nection with private projects and projects proposed by an agency of govern-
ment which is not a political subdivision of Minnesota, approval occurs upon
the earliest commitment to issue or the issuance by the public body of a dis-
cretionary contracﬁ, grant, subsidy, loan or other form of financial assis-
tance, lease, sale , permit, license, certificate, or other entitlement for

use of the project. Approval would specifically include authorizations for
land use and Tand use changes (e.g., rezones and subdivision approval). We
recommend that the EIS be required to run its full course before the begin-
ning of the physical implementation of a praject proposed by an agency of
Minnesota government or before any -approval™ of a private project or a project
proposed by an agency of government which is not a political subdivision of
Minnesota.

1Such things as leases and sales sometimes do and sometimes do not con-
stitute authorization for specific uses of the property in question. When they
do not, they can be exempted from the EIS requirement (see sub-section C of
this section), but they should be included in the triggering of the EIS pro-
cess initially.

21t is important that the EIS process be required to run its course only
before project approvals, as opposed to final decisions on proposed projects.
Minn. Stat. Section 116D.04, subdivision 1 (Supp. 1973) might be said to be
ambiguous on this point, but Minn. Stat. Section 116D.04, subdivision 4 (Supp.
1973) currently reads as follows with respect to actions on which an EIS is
required: "The final detailed environmental impact statement and the comments
received thereon shall precede final decisions on the proposed action and shall
accompany the proposal through an administrative review process." The upshot
of this requirement is that the EIS process must run its course before project
disapproval as well as before project approval. The State of Washington has a
similar clause in its environmental policy act, and experience has shown it to
be a serious mistake. There are many proposed projects which will not be ap-
proved regardless of analysis of their environmental consequences. Some are
simply poorly designed and thought out. Others do not fit well with a local
comprehensive plan. Others do not meet permit requirements. There are hun-
dreds of reasons for project disapproval unrelated to the EIS process. To re-
quire that the EIS process run its course before either approval or disapproval
results in the horrendous phenomenon of having to require an EIS {if the pro-
ject is significant environmentally) before a project proposal can be disapproved,
even though the EIS will be irrelevant to the decision made. Notification of
impending disapproval to a private project proposer whose project requires an
EIS is more than tricky legally. The problem is more than academic. Respon-
sible agencies in the State of Washington feel themselves caught in a serious
squeeze on this issue. It might be argued that an EIS should be written on
projects which appear to be unapprovabie, since they may identify beneficial
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It might be suggested that restricting the EIS process to projects is -
getting the cart before the horse. For example, if the Department of Highways
asks for X million dollars in their budget proposal for new highway construc-
tion and no heed is paid to the environmental impact of such construction,
and if it is later found that no individual project expending those funds is
environmentally acceptable, then the Legislature will have allocated X million
dollars of unexpended funds--a detailed environmental analysis at the time of
the budget request could have prevented tying up usable funds. The response,
of course, is that restricting the applicability of the EIS process to pro-
jects need not mean that that is the only point where environmental considera-
tions should be taken into account. Those who are in the position of approving
programs or budgets or legislation would be forced into the position of anti-
cipating the effect of the EIS process on the individual projects coming under
those programs, budgets, or legislation, to whatever degree and in whatever
way they could. This would mean more by way of coordination and less by way
of formal EIS system.

The point is not that environmental analysis (detailed, where possible)
should not be undertaken with respect to non-project actions, but rather that
the EIS process is not the right kind of tool to use for non-project actions.
A simpler, more flexible tool is needed here. Our recommendation for the
handling of non-project actions constitutes Section VI of the present report.

impacts of the project which would help its case. But one may rest assured
that a project proposer will be careful to present such beneficial environ-
mental effects whether or not there is an EIS process. )
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C. Exemptions

(1) A Comprehensive Set of Exemptions Applicable Statewide

A variety of actions (including projects) are currently effectively ex-
empted from the EIS requirement of MEPA. (See Minn. Reg. MEQC 21, subsection
(b), and MEQC 26, subsection (c).) Much more importantly, through November
12, 1974, only 81 cases had been brought before the EQC under the EIS process
and almost every other project pronosed in the state during the period of the
EQC's operation went completely untouched by MEPA's strong policy declarations,
We believe this very tight focus to have been a practical administrative ne-=
cessity under the strongly centralized EIS program operated under MEPA to date,
but, as argued previously, we do not believe that such selective attention
fully implements the potentialities of MEPA.

Ideally, every project should receive some environmental analysis as an
input into the decision making process relating to it. But practically
speaking, it would be impossible administrative]y to examine every project
on which some governmental action is necessary. Further, a great many pro-
jects can be identified by class which will predictably have no significant
environmental effects unless they are proposed to occur in a particularly sen-
sitive environment. The administrative management of a decentralized EIS
process demands the immediate exclusion of all such projects from any case by
case environmental analysis under MEPA. We estimate from our experiences in
the State of Washington that roughly 90% of all project proposals can be ex-
empted from environmental analysis without serious r1sk of unevaluated environ-
mental damage.

We strongly recommend that the EQC adopt rules and requlations providing
a comprehensive set of exemptions to the EIS requirement of MEPA that are ap-
plicable statewide. The exemptions eventually proposed for adoption should
be submitted to the scrutiny of all interested public bodies and private
citizens before and during the processes which lead to the adoption of rules
and regulations. Recognizing fully the need for broad, in-depth, detailed dis-
cussion, we recommend the following exemption system as a starting point for
the EQC:

Any project which belongs to any of the following classes of projects
is exempted from the detailed statement requirement of Minn. Stat.
Section 116D.04, subdivision 1; Provided, That no action be]ong1ng

to any of classes 4 through 12 1§ so exempted if it is to occur in
an environmentally sensitive area

Class 1: Emergency Projects. Projects undertaken as immediately necessary

to prevent or mitigate the effects of an emergency as proclaimed by the Gov-
ernor and/or the State Legislature and/or the Enviﬁonmenta] AQuality Council

and/or locally elected (city or county) officials.

]A discussion of the "environmentally .sensitive area" rider follows below.

2See sub-section (3) below for procedural requirements in the case of
emergency exemptions.

47



Class 2: Actions for Which an EIS Is Prepared under NEPA, Actions for which
an environmental impact stqtement is prepared pursuant to the National Environ-
mental Policy Act of 1969.

Class 3: Substantially Completed Projects. Projects

(a) which are comp]eted before January 1, 1974;

(b) which are substantially completed or implemented such that an
EIS would not be able to influence remaining implementation or con-
struction to minimize adverse environmental consequences;

(c) the physical manipulation of the sites of which is commenced
before January 1, 1974; or '

(d) for which the proposer has received all necéssary governmental
approvals before January 1, 1974, and commences construction or im-
plementation before January 1, 1975.

Class 4: Existing Facilities. The operation, repair, maintenance or
minor alteration of existing public or private structures, facilities,
mechanical equipment, or topographical features, involving negligible
or no expansion of use beyond that previously existing, including but
not limited to:

- (a) Interior or exterior alterations involving such things as interior
partitions, plumbing, and electrical conveyances.

(b) Alterations involving existing facilities of both investor and
publicly owned utilities used to convey or distribute electric power,
natural gas, sewage, etc.

(c) Resurfacing or maintenance of existing highways or streets (with-
in already established rights-of-way), sidewalks, pathways, gutters,
shoulders, bicycle and pedestrian trails, and similar facilities, pro-
vided that in the case of highways and streets such resurfacing will
not result in the addition of a new lane or the removal of as much as

50% of existing vegetation.

(d) Restoration or rehabilitation of deteriorated or damaged structures,
facilities or mechanical equipment to meet current standards of public
health and safety, unless it is determined that the damage was substan-
tial. .

(e) Additions to existing structures provided that such additions will
not result in either an increase of more than 50% of the floor area of
the structure before the addition or alteration, or 2500 square feet,

whichever is less.

]See sub-section (3) below for procedural requirements in the case of
projects for which an EIS is prepared under NEPA.
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(f) Addition of safety or health protection devices for use during con-
struction of or in conjunction with existing structures, facilities or
mechanical equipment, or topographical features (including navigational
devices).

(g) New copy on existing on- and off-premise signs.

(h) Maintenance of existing landscaping, native growth and water supply
reservoirs (excluding the use of poisons),.

(i) Maintenance of fish screens, fish ladders, wildlife habitat areas,
artificial wildlife waterway devices, streamf]ows, springs and water-
holes, and stream channels (clearing of debris) to protect fish and
wildlife resources.

(j) Fish stocking.

(k) Demolition and removal of buildings and related structures except
where they are of historical, archaeclogical or architectural conse-
quence as officially designated by federal, state or local governmental
action.

(1) Roofing.

(m) Exterior painting.

(n) Window modification.

(o) Replacement or construction of guard rails.

(p) Installation, maintenance, or alterations of air conditioning and
heating systems.

Class 5: Construction and Modification of Small Structures. Construction
and location of single, new facilities or structures and installation of
new equipment and facilities, including but not limited to:

(a) Individual single-family residences.

(b) Motels, apartments, and duplexes designed for not more than four
dwelling units.

(c) Stores, offices, and restaurants if designed for an occupant load
of one hundred persons or less.

(d) Utility extensions as follows:

(i) Water service mains of five hundred feet or less and one and
one-half inch diameter or less.

(ii) Sewer lines of five hundred feet or less and six inch diameter
or less.
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(i1i) Electrical service lines of five hundred feet or less and
two hundred forty volts or less.

(iv) Gas service mains of five hundred feet or less and one inch
diameter or less.

(v) Telephone service lines of five hundred feet or less.

(e) Accessory (appurtenant) structures including garages, carports,
patios, swimming pools and fences.

(f) Barns or similar agricultural structures, excluding feedlots.
(g) Grading or filling of seven hundred fifty cubic yards or less.

(h) Local bus stops and shelters, transit signs and traffic control
devices.

Class 6: Minor Alterations to Land. Minor public or private alterations
in the condition of land, water and/or vegetation, including but not limited

to:

(a) New gardening or landscaping.

(b) Minor alterations in land, water and vegetation on existing of-
ficially designated wildlife management areas of fish production fa-
cilities which result in improvement of habitat for fish and wildlife
resources or greater fish production.

(c) Minor temporary uses of land having negligible or no permanent
effects on the environment, including such things as carnivals and
sales of Christmas trees.

(d) Variances based on special circumstances applicable to subject
property such as size, slope, topography, location or surroundings
and not resulting in any change in land use or density.

(e) Filling of earth into previously excavated land with materials
compatible with the natural features of the site.

Class 7: Alterations in Land Use Limitations. Minor alterations in land
use limitations including but not limited to:

(a) Minor lot line adjustments, side yard and set back variances not
resulting in the creation of any new parcel or in any change in land
use or density.

(b) Issuance of minor encroachment permits.

Class 8: Information Collection. Basic data collection, training programs,
research, experimental management and resource evaluation activities which
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do not result in an extensive or permanent disturbance to an environmental
resource. These may be for strictly information gathering purposes, or as
part of a study leading to an action which a public agency has not yet ap-
proved, adopted, or funded, provided that the study does not constitute a
substantial commitment to any further course of action.

Class 9: Inspections and Enforcement. Inspection activities to check for
the performance, quality, health or safety of an operation and enforcement
actions taken to obtain conformance wih locat and state law.

Class 10: Accessory Structures. Construction or placement of minor structures
accessory to (appurtenant to) existing commercial, industrial, or insti-
tutional facilities, including accessory signs which are not regulated by
any agency of the State of Minnesota, traffic signals, lighting structures,
and governmentally installed directional signs.

Class 11: Chahqes in Projects. Variations of proposed projects such that
the implementation of said variations will not significantly alter the en-
vironmental impact of the project as originally presented.

Class 12: Sales, Leases or Rentals of Property. Sales, leases, or rentals
of government property and rentals, leases or purchases of property for
government use, provided that such transactions do not constitute authoriza-
tion for any specific use of said property.

The "environmentally sensitive area" rider to the above exemption system®
is extremely important. It is unfortunate that this provision is needed since
it adds a second, possibly complex step to the exemption process. But without
such a qualification, it would be difficult to justify the exemption of any
class of actions except classes 1, 2, and 3 since there is always the possi-
bility that a minute change in an area of delicate environmental balance will
have momentous impact on the environment in question.

We recommend that 'environmentally sensitive area' be defined as any
area which:

(a) contains threats to the environment arising from earth
slides or other geologic hazards, avalanches, or flooding
from a flood of a frequency expected to recur on the average
of once every one hundred years or a flood magnitude which
has a one percent chance of occurring in any given year;

(b) contains any special natural values such as a marshland
or other wetland or habitation place of substantial concen-
trations of flora or fauna or of rare or endangered species
of flora or fauna;

(c) is being given special attention because of a problem of
critically low or declining resource supply or quality; or

(d) containsyelements having significant aesthetic, recre-
ational, historic, prehistoric, or archaeological value.
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It is important to recognize that having to check every apparently
exemptable action against a definition of 'environmentally sensitive area'’
before exempting it is an awkward procedure at best. Any definition of this
key term will be imprecise in terms of geographic coverage until a study i
undertaken to map out the geographic areas to which the definition refers
We strongly recommend that such study be uadertaken throughout the state. In
view of the planning support role intended for the state's regional develop-
ment commissions, we believe that this task should (ideally) be given to the
RDCs and recommend that those RDCs currently equipped or to be equipped in
the near future to undertake such mapping be delegated the responsibility.
Several of the newer RDCs cannot be expected to gear up quickly for the
mapping of environmentally sensitive areas, however, and in these cases.
the responsibility should be given to the cities and counties of the regions
with such (hopefully increasing) assistance as can be provided by the RD(s.
The geographic identification of environmentally sensitive areas is of im-
portance not only for facilitating the exemption process, but more signifi-
cantly, it should be given high priority in terms of long-range planning.
MEPA is a comprehensive environmental management statute, and the geographic
identification of environmentally sensitive areas will serve to isolate
those areas deserving of special environmental attention in terms of.land
use planning.

A primary requirement of the success of an exemption system is obviously
its modification over time. It is almost inconceivable that a set of exemption
classes established to launch an exemption system will successfully capture ail
“and only those types of actions which, it is safe to say, will never have a
significant environmental effect. Some of the actions exempted by the initial
system may turn out to affect the environment significantly and may thus bring
about the need for the deletion of an exemption class or the refinement of the
terminology of a class delineation. Further, there will undoubtedly be a
variety of insignificant action types which do not really fit into any of the
classes as initially presented, bringing about the need for additional exemp-
tion classes or the refinement of the terminology of class delineations. Watch-
ing the system in operation and monitoring the actual environmental effects of
actions undertaken will provide considerable information on the likelihood of
specific action types having significant environmental effects which is not
presently available. For all these reasons it is extremely important for the
success of the exemption system that the exemption classes be fairly easily
amendable.

]Indeed, the State of California apparently felt so strongly about this
issue that written into -the California Guidelines for implementation of the
California Environmental Quality Act is the following exemption rider: "(Class-
[es] 3, 4, 5, and [10] are qualified by considerations of where the project is
to be located--a project that is ordinarily insignificant in its impact on the
environment may in a particularly sensitive environment be significant. There-
fore, these classes are considered to apply in all instances, EXCEPT where the
project may impact qQn an environmental resource, or hazard of critical concern
as may be hereafter designated, precisely mapped, and officially adopted pur-
suant to the law." (Emphasis added) We feel that a definition will suffice
as an interim measure pending subsequent geographic designations.
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(2) Exemptions Applicable -to Specific Agencies and Local Governments

While a great many individual projects may be exempted statewide, there-
by avoiding the necessity for environmental evaluation of many projects clear--
1y environmentally non-significant, we strongly recommend a second kind of
exemption system as well.

The main problem to be encountered in attempting to construct exemptions
applicable statewide is that there are a great many projects which are almost
exemptable, but not quite. It may be, for example, that only a few projects
of a given project type by one or two state agencies are likely to be of en-
vironmental significance, while all other prOJects of that type are clearly
without such significance. It is tempting, in such ¢ cases, to exempt the en-
tire class of projects statewide, yet it cannot be done in good environmental
conscience. More directly to the point, the problem here is one aspect of an
overriding problem encountered throughout the present study: how can a MEPA
system be constructed which will provide a streamlined, consistent, and rigor-
ous implementation of MEPA and which will, at the same time, be responsive
to the extreme variation in state agency and local governmental structure,
sophistication, and jurisdictional environment? In short, it will undoubtedly
be the case that many kinds of actions can quite appropriately be exempted for _
a given state agency or Tocal jurisdiction which cannot be exempted statewide.

In sub-section A of Section IV a certification process was recommended
whereby ordinances implementing MEPA on the local (city and county) level, and
any rules and regulations relating to MEPA to be adopted by state agencies, .
would be certified by the EQC. It is anticipated that the most controversial
aspect of the certification of local ordinances and state agency regulations
will be the exemptions proposed for adoption. For this reason, public bodies -
seeking certification of proposed systems might find it advantageous to propose
exemptions separate from the rest of their ordinances and guidelines. Public
bodies proposing no exemptions additional to those adopted by the EQC and pub-
lic bodies whose exemption proposals remain uncertified, would, of course,
still be able to use the exempt1ons adopted by the EQC, wh1ch wou]d be appli-
cable to all jurisdictions in the State of Minnesota.

(3) The Exemption Process

The exemption process is most easily explained with respect to private
projects. As some point in the planning process for almost every private
project, the project proposer will make contact with some public agency for
some kind of project approval. The public official handling the project pro-
posal in question would check the list of statewide exemptions (and the 1list
of state agency or local government exemptions, if appropriate) to see if the

]The process to be described applies to projects proposed by public
agencies as well. It is not quite so clearcut, however, for the reason that
in the case of many public actions, it is not so obvious who is in a position
to approve the proposed project. But for public projects, at least the agency
proposing the project must decide on its exemptability in order to be sure that
the project in question does not require an environmental impact statement.
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project is exempt from the environmental impact statement requirement of
MEPA. If the project belongs to one of the exemption classes, the public
official must determine whether or not the project will be located in an’
environmentally sensitive area. If not, then the project is automatically
exempted and need receive no further consideration under MEPA. Each public
official in a position to grant approval to a given project should decide
on that project's exemptability. Exemption decisions should be relatively
unproblematic. ' :

-

It is recommended that every decision that a project is exempt from
further consideration under MEPA be statéd in writing in order to provide a
public record. The recording should be made as simple as possible, in most
cases as a brief addition to forms already used for projects by the exempting
agency. If no forTs are currently in use, a brief project description would
be needed as well.  We do not believe that a written record of exemptions
should be required statewide, however, because of the massive immediate over-
haul in existing forms that this would result in urging. Such recording should
be strongly recommended to state agencies and local governments, to be built
into existing forms when such forms are revised for othér reasons or reprinted.

Special procedural rules are appropriate in the case of projects that
are necessary in the case of emergencies (exemption class 1 above). The cur-
rent Rules and Regulations of the Minnesota Environmental Quality Council
(Minn. Reg. MEQC 26, subdivision (c)(5)) provides for procedures to be followed
in the case of emergency actions with the potential for significant environ- -
mental effects. With some relatively minor modifications, the current pro-
cedural requirement can be adjusted to fit the decentralized system recommended
here. The revised emergency procedure would read as follows:

When an emergency as proclaimed by the Governor and/or the State
Legislature and/or the EQC and/or locally elected (city or county)
officials makes it necessary to undertake or approve a project
that has the potential to result in significant environmental
effects, the responsible agency shall immediately notify th
Chairman of the EQC. As soon as practicable, but not more’ than
30 days thereafter, the responsible agency shall notify the EQC
of the environmental consequences of the project.

As pointed out in Section IV of this report, we believe that, for the sake
of avoiding redundancy and eliminating confusion, projects for which an EIS is
prepared under NEPA should be exempted from the EIS requirement of MEPA. The
only MEPA procedural requirement which we recommend in such cases is that what-
ever Minnesota agency would be the responsible agency under MEPA be required
to notify the EQC, the regional development commission in whose jurisdiction

]See page C-1 of Appendix C to this report for a recommendation on the
terminology of the recording of exemptions.

2There is an interesting error in the current rules and regulations which

read: " . . . the proposer shall, as soon as practicable, but not less than 30
days thereafter . . ." (emphasis added)
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the project is proposed to occur, and all other Minnesota agencies (including
local governments) which could reasonably be expected to have an interest in
the proposed project. Such notification should take place immediately upon
the determination that an EIS will be prepared.

We recommend that all exemption de$1arations be made appealable to the
Environmental Management Hearings Board , though no project declared exempt
due to an emergency should be delayed because of appeal. In any case, public
officials should be held liable for abuse of fhe exemption system.

It must be stated clearly, finally, that the fact that a given project
proposal is not exempt does not mean that it must have an environmental impact
statement prepared on its behalf. If a project is not exempt it must be evalu-
ated for a determination as to whether or not it has the potential to result
in significant environmental effects. There will be . many projects which do -
not have the potential to significantly affect the environment but which can-
not be exempted because other projects of the same kind do occasionally affect
the environment in a significant way.

TFor further detail on the Environmental Management Hearings Board and
the appeal of exemption claims, see sub-section A of Section IV and sub-section
G of the present section. :
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D. The Responsible Agency

(1) Designation of the Responsible Agency

The EIS process currently in effect in Minnesota centralizes all authority
for deciding whether or not an EIS is required (the "significance decision") in
the Environmental Quality Council. If an EIS is.required in a given case, the
EQC selects a governmental agency to be responsible for the preparation of the
document. As stated and argued for in sub-section A of Section IV of this re-
port, we stronqly recommend that the responsibility for significance decisions
be decentralized to state agencies and local governments, along with the re-
sponsibility for EIS preparation. If significance decisions are decentralized,
a new mechanism must be provided for designating the resnons1b1e agency under -
the EIS process.

In the case of any public project proposed by an agency of Minnesota

government , we strongly recommend that the proposing aaency be designated
the responsible agency under MEPA. The proposing agency would thus be re-
sponsible for: (a) making the significance decision on the project; (b)
preparing the environmental impact statement on the project if it is deter-
mined that an EIS is required; and (c) satisfying the procedural requirements
of the EIS process. We believe it to be important that the provosing agency
be the responsible agency under MEPA. While choosing a different agency m1ght
help to ensure objectivity in decision making, it will 1nev1tab1y lead to
duplication of governmental effort, especially when an EIS is required. The .
proposing agency will already have a great deal of information on file, in
notes, or in the heads of agency personnel with respect ‘to the project in
question, and if a different agency is designated the responsible agency under
MEPA, it will have to learn everything about the project that the proposing
agency already knows. Further, the learning process will add considerably

to the time required for the EIS process to run its course. The question of
objectivity is not to be taken lightly, but we believe that there are other,
‘better mechanisms available to ensure it. (See especially sub-sections E and
.G of the present section.)

In the case of multi-jurisdictional public orojects (i.e., projects pro-
posed by more than a single agency of Minnesota government), we recommend that
(a) one of the proposing agencies be chosen by mutual agreement to act as the
responsible agency, or (b) in the event that mutual agEeement cannot be reached
as in (a), the Environmental Management Hearings Board“ select one of the pro-

]The-phrase 'an agency of Minnesota government' is intended to include
state agencies, regional development commissions, counties, municinalities,
political townships, special purpose governments, and any other agencies, de-
partments, commissions, boards, or other units which are political subdivisions
of the State of Minnesota.

2See sub-section G of the present section and sub-section A of Section

IV of this report for discussions of the Environmental Management Hearings
Board.
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posing agencies to act in this capacity.] This does not mean that the agency
selected as the responsible agency would be left with the entire workload with
respect to the project. (See sub-section (2) below.) But we do believe it

to be important that a single agency be given ‘exclusive legal responsibility
for the requirements of the EIS process. (This 1s not always feasible, how-
ever--see sub-section (3) below.) _

In the case of any private project- proposed for approval to an agency

of Minnesota government by a private party or by an agency of government which
is not a political subdivision of the State of Minnesota, the agency of Min-
nesota government with the responsibility for approving the project should _
be designated the responsible agency under MEPA. If more than a single agency
of Minnesota government is in such a position of responsibility with respect.
to a private project or a project proposed by a governmental agency that is
not a political subdivision of the State of Minnesota, we recommend that some
state agency be the responsible agency under MEPA for all projects listed be-
low. If only one state agency has approval authority over one of the projects
listed, it would automatically be the responsible agency. If more than a
single state agency has such authority, we recommend that (a) one of the
agencies with approval responsibility be chosen by mutual agreement among the
involved state agencies to act as the responsible agency, or (b) in the event
that mutual agreement cannot be reached as in (a), the Environmental an11ty '
Council select one of ‘the involved agencies to act in this capacity.
add1t1on, on any private project or project proposed by a governmental agency
that is not a political subdivision of the State of Minnesota which requires
the approval of a state agency, the state agency involved could request of the'
other governmental agencies involved (see below) that it assume the role of
responsible agency for that project. The project for which some state agency
shou]d automatically assume the role of responsible agency (to be called
pro;ects of statewide concern") are:

(a) construction of electric generating p]ants at a single site
-designed for, or capable of, operation at a capacity of 200 or
more megawatts (e]ectrica]);

~ (b) construction of electric transmission lines and associated
facilities designed for, or capable of, operation at a nominal
voltage of 200 kilovolts AC por more, or operation at a mominal
vo]tage of + 200 k1]ovo1ts DC or more, and are 50 miles or more
in length; :

(¢) construction of a new 0il1 refinery, or an expansion of an ex-
isting refinery that shall increase capacity by 10,000 barrels
per day or more;

1The general rule for the selection of the responsible agency under these
circumstances should be that the responsible agency is the agency with the most
comprehensive responsibility for the project as a whole. Since this consider-
ation will not always be decisive, other factors including the promptness of
attention to the project in question, staff capabilities, and agency overloads
may play an important role.

2See pages F-2 to F-4 of Appendix F to this report for an example of this
selection process at work.
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(d) construction of a new metallic mineral processing or metal
extraction facility, including, but not Timited to, smelting
and hydrometallurgical operations;

(e) construction of a new airport that is within the key sys-
tem, pursuant to Minnesota Statutes, Section 360.305, sub-
division 3; :

(f) construction of a new paper and pulp processing mill;

(g) construction of an underground storage facility for gases
and liquids that requires a permit, pursuant to Minnesota Stat-
utes, Section 84.57;

(h) main roadway grading construction of a four-or-more lane,
divided highway with .at least partial control of access of ten
route miles or more in length and carrying 10,000 vehicles ADT
(Average Daily Traffic);

(1) construction of a pipeline greater than eight inches in di-
ameter or 50 miles in length used for the transportation of crude
petroleum or petroleum fuels or oil or derivatives thereof, or
for the transportation of synthetic or natural gas under pressure;

(i) any new or additional impoundment of water creating a water

surface in excesses of 200 acres; and .
(k) a project that will eliminate or significantly alter a wet-

land of Type 3, 4, or 5 (as defined in U.S. Department of In-

terior, Fish and Wildlife Service, Circular 39, "Wetlands of

the U.S., 1956") of five or more acres in the seven-county met-
ropolitan area, or of 50 or more acres outside the seven-county
metropoTifan area, either singly or in a complex of two or more
wetlands.

1Except for point (i) these project types are taken verbatim from the
list of categories of actions which currently reguire an environmental assess-
ment as set forth in the Rules and Regulations of the Minnesota Environmental
Quality Council, Minn. Reg. MEQC 25(b)(2). The categories listed there which
are not listed here appear to us, with two exceptions, to relate to projects
which could more appropriately be monitored on the local government level than
by a state agency. The two exceptions are the two categories which deal with
timber cutting (Minn. Reg. MEQC 26(b)(2)(uu) and (vv)). While we believe that
these two types of projects may well be of statewide concern, there is currently
no Minnesota governmental approval authority over the cutting of timber on non-
state lands. We do not recommend that the EIS process be designed to apply to
private projects for which no approval of an agency of Minnesota government is
required. An EIS process is awkward at best if it does not attach to existing
approval processes, and the process should not be used as a quasi-permit pro-
cedure to catch odd project proposals for which there is currently no approval
required. If it is felt that the state should exercise requlatory control over
the cutting of timber on non-state lands a permit program should be estabtlished
giving DNR permit authority. We recommend that parallel action be taken in the
case of any other type of project over which the state wants requlatory control.
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If a private project or a project proposed by a governmental agency that
is not a political subdivision of Minnesota is not among those listed above,
and if no state agency with approval authority over the project requests the
role of responsible agency, then we recommend that (a) one of the agencies
of Minnesota government (excluding state agencies) with approval authority
over the project be chosen by mutual agreement to act as the responsible
agency, or (b) in the event that mutual agreement cannot be reached as in
(a), the Environmental Management Hearings Board select one ?f the involved
agencies (excluding state agencies) to act in this capacity.

In the case of private projects and projects proposed by a governmental
agency that is not a political subdivision of Minnesota, we strongly recommend
that a spec1al purpose government never be designated the respons1b1e agency
unless it is the only agency with approval authority over a given project.

We believe that the general responsibility for development activities that
are not of statewide concern falls to the counties, municipalities, and

" political townships (the general purpose governmental agencies) in whose

jurisdictions such activities are proposed. Quite generally speaking, special
purpose governments have been established for purposes of a less comprehensive
nature.

The overall import of the fairly technical recommendation on the desig-
nation of the responsible agency that is offered here is that the governmental
agency with the most comprehensive responsibility over a project as a whole
should be the responsible agency under MEPA. Such designation is one of the
most important steps in integrating the environmental analysis mandated by
MEPA into the existing decision making processes. One of the greatest bene-
fits to be derived from the EIS process (including the preparation of EISs
when they are required) is the learning experience of those charged with the
environmental analysis. The governmental agency which most clearly needs to
learn about the environmental effects of a proposed project is the agency with
the most comprehensive approval authority over that project.

(2) Carrying Out the Practical Responsibilities

Carrying out the practical respons1b111t1es delegated to the responsible
agency should be left completéely to in-house specification. Whether the of-
ficial(s) legally responsible for the decisions and actions of the respons1ble
agency chooses to do all the detailed work with respect to a specific project
himself or charges his staff with some or all of it will probably depend upon
the existing structural delegation of in-house functions. Some agencies al-
ready have a person or persons charged with the responsibility to evaluate
environmental concerns and/or propose projects or action on private projects
for final agency disposition. Such an environmental expert, with the tech-
nical expertise of the agency at his disposal, would be best qualified to as-
sume the position of "practical" responsible official for EIS duties for his
agency. The delegation of in-house responsibilities is one of the primary
things that cannot usefully be spelled out in rules and regulations adopted by
the EQC for statewide application. The subject should be addressed in detail

]See footnote 1, page 57.
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in individual state agency rules and regulations and in city and county ordi-

nances implementing the EIS process jurisdictionally. It is strongly recom- _
mended that for local public projects the responsibilities under the EIS pro-

cess be delegated to the proposing local agency or department and that a sys-

tematic breakdown of responsibilities be specified for local private projects

according to the details of the Tocal governmental structures and functions.

Under some circumstances, particularly when an environmental impact
statement is required, the responsible agency should not be limited in the
carrying out of its duties to the resources of the agency itself. In the
case of multi-jurisdictional public projects (i.e., projects proposed by
more than a single state agency, city, county, township, and/or special pur-
pose government) or private projects requiring approval from more than one
state agency, city, county, and/or township, each involved agency should
contribute something to the environmental monitoring .required by MEPA. Mini-
mally, each such agency should be required to provide a contact person to
work with the responsible agency. More to the point, every agency involved
with a given action should make available to the responsible agency whatever
special environmental expertise it has available for evaluation of the
action's environmental impact.

If an environmental impact statement is required on a project, the re-
sponsible agency should be clearly empowered to contract out the preparation
of some or all of the preparation of the EIS to another governmental unit or
to-a private firm. It must be made clear, however, that if this option is
exercised, the responsible agéency must work sufficiently closely with the
contractee to be able to voiuch for the accuracy and completeness of the state-
ment or parts ‘of the statement completed under contract. The environmental
impact statement should irrevocably be the legal responsibility of the respon-"
sible agency, regardless of the source of the information it contains.

_ Finally, in the case of a private project requiring governmental approval,
the responsible agency should be clearly empowered to request from the private
~puOJeCt proposer whatever information is at his disposal that might be useful

in the making of the decision on the project's environmental significance or

in the preparat1on of an environmental impact statement. The responsible

agency should not be allowed to require that the private project proposer under-
take substantial new research to aid in the determination of significance or the
preparation of an EIS. Private project proposers should be allowed to submit

to the responsible agency whatever information relating to the project they
choose to submit. (See sub-section V.B for further detail on the preparation

of impact statements in the case of private projects.) We emphasize again that
the determination of significance and the preparation of an environmental im-
pact statement (if required) should be the responsibility of the responsible
agency. That agency must be in a position to vouch for whatever information

is produced in response to the mandates of the EIS process, no matter how the
information was acquired.

(3) Multiple Responsible Agencies

While the above designation of responsible agency is intended to ensure
that there will be one and only one leaally responsible agency under MEPA for
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every project, thereby providing clear direction and e11m1nat1ng redundancy
in the environmental analysis required by the EIS process, in some special
cases a single responswb]e agency will not be adequate.

A project proposal may change considerably between the time it is origi-
na]]y presented and the time it is implemented, any such change m1ght result
in significant changes in the’ environmental effects of the action in quest1on
Similarly, the environment to be affected by a given project might change in
such a way as to significantly change the impact of the project. In either
case, a significance decision made at one point in an action's processing
might be rendered invalid at a later point in the process, and an environmental
impact statement prepared at one time might be rendered inaccurate later. A
new analysis is needed, and the EIS process must begin again with, the desig-
nat1on of a respons1b1e agency.

To put the matter more technically: 1if a project is a public project,
or if it is a private project which has already been processed by a respon=
sible agency under the EIS . process and which requires subsequent approval
by a public agency; and if, since its original processing, there has occurred
either a change in the environmental conditions to be affected by the project
proposed or a change in the project proposal itself, either or both of which
will result in an environmental impact significantly different from that pro-
Jected by the original responsible agency; then a new environmental analv-is
of-the same project proposal must be undertaken. In this case, the respon-
sible agency for the new analysis is to be designated in the same way as the -
original responsible agency, though the agency so designated might be dif-
ferent from the original responsible agency. If an environmental impact state-
ment was previously prepared, as much of it may be useg as is still an accurate
statement of the project and its environmental impact.” Again, what is needed
is not redundant environmental analysis, but rather a supplement to the origi-
nal ana]ysis ref]ective of the environmentally significant changes.

: 1The new EIS should be a11owed to consist of a supplement to the previous
EIS, if appropriate.
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E. The Significance Decision

The fact that a given project proposal is not specifically exempted
from the environmental impact statement requirement of Minn. Stat, Section
116D.04, subdivision 1, does not mean that. an environmental impact state-
ment is automatically required. However, in every case of a non-exempt
project proposal, some attention to the projected environmental effects of
the project is necessary for the purpose. of determining whether or not.the
project satisfies the condition(s) under whichran EIS is required. The
Environmental Quality Council has introduced the tool called an Environ-
mental Assessment for the purpose of providing the information necessary
for the making of the determination of whether or not to require an impact
statement. But under decentralization, a great many more projects will
receive some kind of project-by-project analysis than are currently sub-
mitted to such examination and the Environmental Assessment is too much
to require in every case. It is essential for the working of a decen-
tralized system that the determination of whether or not to require an EIS
be integrated with existing local and state agency decision-making processes.

(1) A Single Criterion for the Requirement of an EIS

MEPA currently requires that

[w]here there is potential for significant environmental effects
resulting from any major governmental action or from any major
private action of more than local significance, such action shall
.be preceded by a detailed statement prepared by the responsible
agency or, where no governmental permit is required, by the re-
sgonsib]e person . , . [Minn. Stat. Section 116D.04, subdivision
1

The conditions under which an impact statement is to be required are spelled
out clearly in the EQC's rules and regulations implementing the EIS process.
-An EIS is currently required on a private action if: (a) the action is a
major private action; (b) the action is of more than local significance; and
(c) the action has the potential for significant environmental effects. An
EIS is currently required on a governmental action if: (a) the action is a
major governmental action; and (b) the action has the potential for signif-
icant environmental effects. (See Minn. Reg. MEQC 26(b)(1).)

It was argued in sub-section B of this section that the EIS process
should only be triggered in the case of projects. The term 'major project'
could be defined in many ways to provide one of the criteria for the require-
ment of an impact statement. For ekample (ignoring for the moment the dif-
ference of treatment in MEPA of governmental and private actions), major
action status could be determined by the cost of implementation or by the
quantity of land directly (and/or indirectly) affected by the number of people
directly (and/or indirectly) affected or by the project type or by the degree
of environmental effect or by some combination of these and other possible
standards. To define 'major project' in terms of the degree (or significance)
or environmental effect is a particularly intriguing notion. There is every
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reason to argue that any project which significantly affects the environ-
ment should be considered a major project under the terms of a law which

is expressly billed as an Envinonmental Policy Act. The clear danger in
defining 'major project' completely independently of environmental effects
is that there is no reason to expect that a good many projects that happen
to be classed as minor will not significantly affect the environment unless
(a) it can be shown that the term 'major project' thus defined just happens
to pick out roughly the class of projects which significantly affect the
environment (i.e., there is a rough extensional equivalence), or (b) most
projects are classed as major projects. Providing a relatively selective
definition of 'major project' independent of environmental effects cannot
provide for the systematic protection and enhancement of the environment
that MEPA mandates--it would in fact turn MEPA into a Major Project Policy
Act. ' ' :

The experience of the EQC over the past year shows that the danger of
conceiving -of the definition of 'major project' as independent of the environ-
mental effects of a project is a genuine problem. Occasionally the Council
has dealt with a project which it believed had the potential to result in
significant environmental effects, but on which the Council members did not
require an EIS because the project was not "major". There is something pe-
culiarly absurd about an Environmental Quality Council determining in its
operation under an Environmental Policy Act .that a project is likely to re-
sult in significant environmental effects and then dismissing the case be-
cause the project is not a "major" project. We strongly recommend that the
major or minor status of a proposed project not bejused as a criterion for
the requirement of an impact statement under MEPA,

A parallel arqument could be developed with respect to the current "of
more than local significance" criterion used in the case of private projects,
though this criterion has more to recommend it. It is difficult to under-
.stand, though, why the Legislature would want to provide for careful environ-
mental monitoring of all (major) governmental projects with the potential for
significant environmental effects but of only those (major) private projects
with the potential for significant environmental effects that are of more
than local significance. The environmental effects will be the same whether
a project is proposed by a unit of government or by a private party. The
Council's experience with respect to this issue has been frustrating, too.
Many times a project is brought before the EQC which clearly has the potential
to result in significant environmental effects but which must be dismissed
because the project is not of more than local significance. We believe that
the status of the governmental units (whether local or state) most clearly
affected by a project with the potential to result in significant environ-
mental effects should be irrelevant to whether or not an EIS should be pre-
pared. We strongly recommend, particularly on the assumption that an EIS pro-
cess will be decentralized, that the "of more than local significance" cri-

]The same result could be obtained by defining 'major project’' to mean
"any project which does not have the potential to result in significant en-
vironmental effects", but this definitional move is useless. The system
would be much cleaner if the major or minor status of a proposed project
simply be dropped as a criterion for the requirement of an EIS.
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terion currently used in determining whether or not an EIS is to be re-
quired on a private project be dropped.

This would leave the State of Minnesota with a single criterion for
the requirement of an impact statement: whether or not the project in .
question has the potential to result in significant environmental effects.

(2) What Counts as a Significant Environmental Effect?

The significance decision is a turning point in the EIS process, since
a decision that a project has the potential for a significant environmental
effect triggers the preparation of an environmental impact statement. While
this key decision must be based on factual information, it is essentially a
Jjudgment on the part of the responsible agency, an estimate as to whether
or not the identified impacts of the project in question are significant.
For this reason, it is extremely important that the EQC rules and regulations
governing decentralization include some guidance on what counts as a signif-
icant. environmental effect. In fact, the point should be put more strongly:
it is critical to the uniform application of MEPA that such guidance be pro-
vided. Even more importantly, the norms which guide significance decisions
will determine to a large extent the place of environmental protection among
other governmental responsibilities. In other words, guidance on significance
decisions is a policy matter of the highest order.

Determining the significance of a project's environmental effects is a
two-step process: (a) the environmental effects of .a project must be iden-
tified; and (b) a judgment must be made on whether or not those effects are
significant. Each step raises a question that must be answered: (a) what
effects of an action are environmental effects?; and (b) what environmental
effects count as significant? The answer to the first question can be sup-
plied with relative ease, but the answer to the second. clearly the more
crucial of the two, is extremely difficult to provide.

" There are many dictionary definitions of the term ‘'environment', and com-
bining all such definitions makes it extremely difficult to find anything
that is not a part of the environment. However comprehensive the intended
scope of MEPA, we believe that it was not intended to monitor every kind of
effect of every kind of project. We recommend that the term 'environment'’
in MEPA be defined in the EQC_rul?s and regulations to refer primarily to
the physical surroundings of man. More specifically, we recommend the fol-

1We seriously doubt that the provision of such a definition would require

specific legislative action. In fact, we believe that this was roughly the in-
tent of the Legislature in passing MEPA. There is considerable support for
this interpretation in the present language of MEPA. For example, in Minn.
Stat. Section 116D.02 the Legislature recognizes "the profound impact of man's
activity on the interrelations of all components of the natural environment,
particularly the profound influences of population growth, high density urbani-
zation, industrial expansion, resources exploitation, and new and expanding
technological advances . . ." |Emphasis added] The statute here recognizes
such things as population growth, urbanization, and industrial expansion as
factors which affect the environment rather than as aspects of the environment
itself. Thus, it appears to be implied that factors such as economic develop-
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lowing definition:

'Environment': (1) the physical surroundings of man, both
natural and man-made, including land (for- example, topography,
geomorphology, geology, and soils), water (for example, hy-
drology, water qua]1ty and poliution), air (for example, re-
gional climate, air quality and pollution), non-human biota
(flora and fauna), and physical structures (for example,
buildings and transportation facilitiesd; (2) human beings
as physical entities, including their transportation and re-
location; and (3) factors of special human significance, in-
cluding noise, aesthet1cs, historic smtes, and recreat1ona1
opportunities.

Every set of guidelines for a MEPA-like Taw (including state Taws and
NEPA itself) includes a series of considerations to be used as guides for
the making.of significance decisions. Such considerations can be of some
value, and we recommend the adoption in the rules and reqgulations of a set
of considerations very similar to those to be found elsewhere. The main
difference is that we feel that the considerations offered below serve
better than most to break down the environment into the categories which
are included under the term env1ronment as we are recommend1ng 1t to be
defined under MEPA.

(a) Would the project result in any substantial changes in topography
or ground surface features? . .

(b) Would the project result in any major changes in geological sub-
structure or instability conditions, or would geological instability result
in questionabte solidity of the proposed construction?

(c) Would the projectresult in any notable disruptions, displacements
or over-covering of the soils, or gross]y interfere with soil-forming pro-
cesses; or would soil conditions resu]t in questionably solidity of the pro-
posed construct1on? :

ment must be considered under MEPA to the extent that they influence the
natural environment. But it does not appea~ that projects must have envi-
ronmental impact statements prepared on their behalf merely because they in-
fluence such things as economic development. This interpretation is sup-
ported by Minn. Stat. Section 116D.04, subdivision 1, which requires that
environmental impact statements must address "[a]ny direct or indirect ad-
verse environmental, economic, and employment effects that cannot be avoided
should the proposal be implemented.” [Emphasis added] There is here a clear
separation of environmental from economic and employment effects.

]To be excluded from this definition are psychological, economic, social,
and political factors not specifica11y included. This is not to say that such
factors shouid not be dealt with in an EIS. An EIS would be required on pro-
jects with the potential for significant environmental effects (where 'environ-
ment' is defined as above). When an EIS is required, 1t should be required
that the document include some analysis of certain non-"environmental" aspects
of the project, in order to facilitate the balancing process leading to de-
cision making, See sub-section F of this section for specific recommendations.
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(d) Would the project require a large portion of the local or regional.
water supply or alter or displace any surface or ground water or substan-
tially affect natural drainage characteristics?

(e) Would the project result in any noticeable worsening of the surface
or ground water quality or in a substantial emission or discharge of water
pollutants?

(f) Would the project result in any large, amounts of waste heat or water
vapor or interfere with the ability of sunlight to reach the earth's surface?

(g) Would the project cause ambient air quality to become noticeably
worse or result in a substantial emission or discharge of air pollutants?

(h) Would the project produce objectionable noise levels?

(1) Would the project result in extensive destruction or displacement
of plant Tife or gross intrusion into vegetation communities?

(j) Would the project cause displacement or death of large numbers of
animals (including man)?

(k) Would the action affect any rare or endangered species of plants
or animals?

(1) Would the project bring about radical changes in the present land
use patterns?

(m) Would the project cause the relocation or affect the movement of any
sizable numbers of the human population?

(n) Would the project seriously affect existing transportation systems
or add to major traffic congestion problems?

(o) Would the project require noticeable extension or expansion of any
utilities or public services?

(p) Would the project d1sturb destroy, or interfere with h1stor1c pre-
historic, archaeological, or recreat1ona1 sites?

(q) Would the project have any substantial aesthetic effect?

(r) Would the project require the commitment of large amounts of ir-
replaceable resources or the use of substantial amounts of energy?

We believe that the eighteen considerations offered above respond fairly
well to the question: what effects of a project are environmental effects?
But it must be noted that they do not respond at all well to the question:.
what environmental effects count as significant? It is simply not helpful to
say that a significant effect is a substantial change or a major change or a
notable disruption, etc. What is really needed is a translation of the lan-
guage of judgment (significance) into the language of fact (the production of
X pounds of particulates per day).
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Unfortunately, any direct translation is out of the question, due to
the complex variation in environmental conditions impacted and man's rela-
tion to those conditions. A given environmental impact ::nder one set of
circumstances might have much more serious secondary effects than the same
impact under a different set of circumstances.

The EQC is presently operating without clearcut criteria for what
counts as a significant environmental effect. It is determining the
significance of impact on a case by case basis, attempting to establish
adequate precedent to judge future cases. Defining significant environ-
mental effect through consolidated case precedent would be an efficacious
approach if the issues could be controlled. But recent activities by the
Council indicate clearly that it has very little if any control over the
kinds of decisions it must make. Further, those issues that do appear
before the Council are clouded by public and political pressures due to
the controversiality of the projects involved. What is needed is a
method for establishing significance criteria in a relatively short time,
with the flexibility of case precedent, and without the emotional involve-
ment currently experienced. We believe that we have constructed a metho-
dology which fulfills these needs and which would provide useful guidance
on environmental significance to potential decision makers. We strongly
recommend a scenario method of providing significance criteria.

The scenario technique is actually a controlled method of case prece-
dent setting. Instead of assessing real life cases, the EQC would judge
the environmental significance of hypothetical cases and situations. Using
contrived examples, the circumstances can be manipulated in such a way that
specific issues and problems can be identified and their significance as-
sessed. This can be done without the wasteful and confusing influence of
controversiality. Rational, well thought out decisions can be made in per-
haps twenty percent of the time currently spent making determinations of
significance on real cases. The necessary precedent could be established
relatively quickly and future cases would be far easier to handle.

We envision a case book put out as guidelines by the EQC, perhaps a
looseleaf type notebook that can be expanded and modified as new scenarios
reflecting policy changes, updated information, or new trends in development
activities are added. As cases are brought before responsible agencies in
the State of Minnesota, comparisons could be made between them and similar
cases in the scenario notebook. Based on that comparison, the potential
environmental significance of the project could be determined. The potential
for discussion would still exist but its scope would be limited to a manage-
able level.

In order to produce a process for establishing significance criteria,
the characteristics- that influence environmental significance must be assessed.
There are essentially three factors that determine the significance of en-
vironmental impacts: (a) the nature of the project's impacts; (b) the size
or magnitude of the project's impacts; and (c) the location or site character-
istics where the project will take place. Two complementary organizational
approaches to the construction of a scenario notebonok should be developed to
ensure that all three factors are covered.
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The primary organizational framework should cover the site factors
through the provision of short location descriptions. These descriptions,
perhaps a paragraph or two long but no more than a half page of text, set
the stage for the case proposals that follow. Only a few location descrip-
tions should be needed, perhaps six to ten, that generalize the environments
of the state but also provide an adequate representation of specifics. Cau-
tion must be exercised to avoid becoming too specific in both the location
descriptions and the hypothetical cases that follow. Too much detail and
excessive text would make this technique very “difficult to apply usefully.

Appendix D to this report contains a scenario test set in which four
location descriptions present general environmental situations. These four
locations include: (a) an environmentally sensitive natural location; (b)

a rural/agricultural area; (c) a suburban environment; and (d) an urban
location. There was no attempt to evaluate the importance to ‘the state of
environmental types. The location descriptions found in Appendix D are only
intended to demonstrate the use of this method. By providing a fictitious
map along with the Tocation text, the detail of spatial organization car e
provided without excessive verbiage. The Tocation descriptions that appear
in Appendix D are narrowed in scope to meet the needs of the scenario test
set. Most of the descriptive text deals with the area's water resources.

In the actual location descriptions that should become part of the scenario
notebook for significance criteria, the other environmental conditions
should be described briefly in the text as well.

The secondary organizational framework should deal with various kinds
of environmental impacts. This is quite different from organization by
type of project although projects must be introduced to produce impacts.
A project oriented framework might be easier to handle administratively than
the proposed impact-centered approach. Comparison to similar identified
project types would be quite a simple matter. Identification and compari-
.son to similar types of environmental impacts would be slightly more difficult
since this would be one step further in the environmental evaluation process
“than potential project proposals. But since it is the significance of envi-
ronmental impacts that is to be determined, an impact oriented approach is
really the only adequate approach to significance criteria.

Further, there are two important administrative advantages to offset
the initial administrative inconvenience. First, since a wide variety of
different project types can produce similar environmental impacts, fewer
scenarios would be needed to cover all bases. Initial time and money ex-
penditures would be substantially reduced. Second, project proposers will
gradually begin to think in terms of the potential impacts of their pro-
posals since they will be forced to identify the environmental effects for
the review process. This should encourage a trend toward environmentally
sound planning and aid in the establishment of a general environmental con-
sciousness in developers, government bodies, and citizens alike.

We have developed a preliminary environmental impact framework con-
sisting of eight categories of physical impacts. This 1ist should be ex-
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panded as necessary to ensure that all potential environmental effects are -
included. The preliminary impact framework developed by the consultant
includes: (a) impacts on the atmosphere; (b) impacts on water systems;

(c) impacts on the land; (d) impacts resulting from excessive noise; (e)
impacts resulting from the production and disposal of solid waste; (f) the
removal and consumption of major irretrievable resources; (g) impacts on
vegetation; (h) impacts on wildlife; (i) impacts on physical structures
(e.g., building and transportation facilities); (j) impacts on people as
physical entities (e.g., population growth and relocation of human beings);
(k) impacts on recreational, h1stor1$ preh1stor1c, and archaeological
features; and (1) aesthetic impacts.

For each type of impact, a series of hypothetical project proposals
is to be prepared reflecting a variety'of impact magnitudes. These project
proposals would be constructed using the location descriptions already
prepared as a frame 6f reference. Each scenario should be no more than two
short paragraphs, possibly one-third of a page of text. They should avoid
detailed descriptions, which would be quite restrictive in terms of future
comparison possibi]ities. Perhaps as few as three or four, or as many as -
ten or more, scenarios will be needed for each kind of impact, depend1nq on
the comp]ex1ty of the impacts and the need for detailed guidance in the de-
cision making 1nv01ved .

The process of developing the necessary set of scenarios and the prefa-
tory location descriptions would begin to establish detailed state policy
regarding the preservation of Minnesota environments. As the scenarios are
completed, the larger policy task of determining significance on them must
begin. This procedure necessitates a case-by-case judgment on several hun-
dred-scenarios by the EQC. This is the critical point in the process, .of
course, since ‘actual significance thresholds will begin to emerge. The en-
vironmental policy estab11shed2at ‘that time would stand as guidelines for

~future . s1gn1f1cance decisions.

]A detailed expansion of points .(a) through (h) will be found in our
second report to the State of Minnesota, pages 30-34.

2A scenario test set was produced in connection with this study during

the last week in August and the first-week in-September of 1974. It consisted

of three lacation descriptions-and four action proposals for each Tocation.
This test set was evaluated informa]]y by members of the -State Planning Agency
staff during the second week in September. During that second week and extend-
ing into the third week of September, using the critical comments of the staff
members, the test set was expanded and modified. The new scenario test set in-
cluded four location descriptions with eight cases for each location. Scenario
test set two was presented to a special meeting of the Technical Representa-
tives Committee on September 20, 1974, for evaluation of the technique and
actual determinations of significance on the hypothetically proposed cases. The
tech reps attempted to judge significance on 32 proposed actions in less than
four hours. They addressed all 32 cases and were able to reach majority de-
cisions on all but one. The advantages of the technique became obvious, since
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We urge that guidance on significance decisions be recognized for the’
high-level policy matter that it is. Under the decentralized program recom-
mended here, if the EQC does not provide strong guidelines on what counts as
a significant environmental effect, the significance threshold will be es-
tablished case-by-case by the Environmental Management Hearings Board and
the courts. We believe that Minn. Stat. Section 116D.04, subdivision 2, con-
stitutes a specific directive to the Council to provide such guidance:

The Minnesota environmental quality council shall . . . prescribe
by rule and regulation in conformity with provisions of Minnesota
Statutes, Chapter 15, guidelines and regulations setting forth

- those instances in which environmental impact statements are re-
quired to be prepared for new and existing actions . . .

We have one further recommendation to make with respect to significance
. thresholds. No matter what kind of guidelines are provided for significance
decisions, they can at best be only a good guide. The application of a good
normative guide to specific cases cannot be provided a priori. The signif-
icance decision remains a substantive decision requiring judgmental integrity
of the responsible agency. Because of this need for interpretation, we recom-
mend that each governmental jurisdiction inaposition to be a responsible
agency under MEPA begin keeping a notebook of actual case decisions it makes.
For each project proposal determined to be a project with the potential to
result in significant environmental effects, a brief summary should be pre- -
pared including a description of the environmental setting, a description of
the action proposed, a recording of the significance decision, and the rea-
son(s) why the project was determi?ed'to have the potential to result in
. significant environmental effects. In terms. of the future stability of the
- notebook ‘it would also be worthwhile to record the kind of environment to be
affected (see below). A selection of projects determined not to have the po-
‘tential to result in significant environmental effects should also be sum-
~.marized in the notebook. A non-significant project should be included if
(a) there is some reason to have expected it to have a significant effect
‘but it would not, or (b) its effects are roughly similar to the effects of
“a project declared to have a significant effect but there are relevant differ-
ences. In other words, any proposal determined non-significant which would -
iltuminate significance decision rationale should be included. The reasons
for decisions should be as specific as possible to avoid setting the wrong
precedent. '

at the present rate of significance decision making by the EQC, it would take
six or seven months (assuming one six-hour meeting each month) to make the
same number of decisions on real cases. What is more, the TRC began re-
ferring back to previous decisions while judging significance on projects in
the later stages of the meeting. The use of case precedents as significance
guidelines is clearly fruitful. For further detail on this methodology, see
our- second report to the State of Minnesota. The second scenario test set
is included in Appendix D to the present report. -

1Seé sub-section (3) below for a discussion of a simple form that could
be used for recording the case summaries. Also see Appendix C to this report.
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As the number of decisions summarized in the notebook grows over time,
how the notebook is structured will become increasingly important. A note-
book with one hundred decisions summarized in it would be very difficult to
use if the summaries were listed randomly or chronologically. Since the
primary reason for the anticipated variation in significance threshold levels
is the differences in the environmental contexts for action proposals, we
recommend that the summaries be grouped according to some simple environ-
mental typology. For example, summaries should be grouped together which
relate to actions affecting shorelines or which relate to rural/agricultural
land or which relate to an urban environment. The initial selection of cate-
gories is not too important since there will not be a large number of de-
cision summaries in the notebook. But increasing attention should be paid -
to summary groupings over time to ensure that the notebook does not mislead
in setting forth the increasingly refined environmental significance stan-
dards in actual use by the governmental unit.

We believe that there are at least four advantages in preparing a
notebook along these lines: (1) having to record reasons for decisions in
writing helps to assure that those reasons will be clearly conceived; (2)
as time passes and the details of previous decisions become muddy, the
notebook would help to ensure consistency in decision making through its
use for quick recall of precedents; (3) it would provide a record for

“policy makers for periodic review of the significance threshold levels

actually being established in decision makirg; and (4) it would provide a
record for use by private applicants. It is our understanding that some
developers in other states are now preparing environmental impact state-
ments as a matter of course for development proposals, probably partially
in order to avoid delays later in the process in the event that an EIS

is required and partially because banks (and. other financing institutions)
are now very hesitant to provide financing on projects that might cause

environmental problems before those problems are thoroughly examined and

laid to rest. Providing increasing clarification on what will and what

~will not require an environmenfa] impact statement would be a genuine
service to private applicants. ‘

It should be noted in passing -that one thing that should surely not
be taken as showing conclusively that a proposed project has the potential
to result in significant environmental effects is the existence of 500 sig-
natures on a petition.. We have heard it argued that a petition should
automatically require the preparation of an environmental impact statement.
There are few claims with which we disagree more thoroughly. The signifi-
cance decision should be a judgmental decision on the part of governmental
agencies, not a field day for anyone with the organizational backing to come
up with 500 signatures. Granting the petition process such power as is con-
templated here would Teave the EIS process wide open to anyone who wanted to
abuse it. What is needed is not providing the petition process with absolute
power, but rather an appellate mechanism providing ready access to those who
feel aggrieved by decisions made and actions taken. (See sub-section G of
this section.) :
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(3) Significance Decision Procedures

No specific formal organization of information preparatory to deter-
mining a project's environmental significance ﬁhou]d be required by ldw.
While statistical and non-statistical matrices’, formal environmental as--
sessments (written texts), checklists and simple data sheets may be of con-
siderable help in some cases, none of these will be the appropriate tool
for the handling of the informational requirements of every project. In
addition, individuals will vary considerably with resgect to the organiza-
tional technique they can work with most effectively. ,

It is strongly recommended that the responsible agency undertake an
early systematic study of the environmental effects of any project not ca-
tegorically exempt in order to make a timely determination of the signifi-
cance of that project's environmental impact. In all cases of private pro- -
jects, the responsible agency should be permitted to require from the pri-
vate project proposer such factual information about the project in question .
and the environment of the project's site as is reasonably accessible to the
sponsor without extensive research. At his option the private project pro-
poser would be allowed to supply any data in addition to that reauired by
the responsible agency that he desires. In no case should the responsible
agency make its determination of significance based solely on an:environmen-
tal analysis submitted by a private project proposer (or an analysis prepared
for a private project proposer by a consultant). Since the legal responsi-
bility for a significance decision is the responsible agency's and it will be
'solely liable for a bad decision, it must be in.a position to vouch for the
information on which that decision is based. '

: - A brief written statement should be required to be issued by the respon-
sible agency,-for every non-exempt project, stating its significance decision.

. ‘lThe use of matrices, particularly statistical matrices, for the making
of significance decisions is a tricky business. See the example of a matrix
used inappropriately for this purpose in Appendix F to this report. We be-

lieve that the best use of matrices in the EIS process, insofar as they have
a good use, is -the review of impact statements. (See Appendix E to this re-

port.) , | ,

2For several reasons, however, we would like to call attention to a
specific form for obtaining and/or recording the information relating to
a project that is to be used in the making of the significance decision.
The Environmental Clearance Worksheet which constitutes pages C-6 to C-12
- of Appendix C to this report has been carefully constructed to make clear
the range of informatian which we think is needed for the making of a con-
scientious significance decision, Further, we suspect that it would be of
actual use to responsible agencies in a great many cases. It should be
made clear, however, that the Worksheet may request considerably more in-
formation than would be needed for significance decisions in many cases.
(See, for example, the information offered as adequate support for the sig-
nificance decision in the case of the example project processed through
the EIS system in Appendix F to this report, Page F-29.)
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It should be required, additionally, to proVide sufficient written support
for this declaration of significa?c§ or non-significance to make possible
effective review of its decision. *~ Since there is considerable danger of

Tsee Appendix C to this report, Pages C-2 to C-12.

2Reqm‘ring written support for a written statement of the significance
decision brings to a focus one of the key difficulties in implementing MEPA,
and the issue must be squarely faced. The danger, and it is a danger, is -
that .requiring such written documentation will result in massive paper-
pushing sufficient to destroy the efficiency of governmental processes.

This danger must be weighed against the dangers inherent in not requiring
such written documentation. (1) There is a strong tendency to make signif-
icance decisions based upon a general, intuitive feeling about the environ-
mental impact of actions, probably with the thought that those decisions ,
could be supported -through detailed analysis if challenged. The tendency is
predictably present regardless of the eagerness of agencies. and officia]s\to
comply with MEPA. Yet it is quite clearly of central import to MEPA that '
specific environmental considerations be worked into government decision
making at the earliest possible moment and that the careful environmental study
be undertaken before rather than after the fact. There can be Tittle question
that significance decisions will be better made generally if support for those

-decisions is required in black and white. (2) MEPA constitutes a strong policy
‘statement to the effect that environmental disclosure is a worthwhile goal.

Without requiring written support for the significance decision, it is difficult .
to devise an effective means of disclosing the environmental -information (rela-

~tive to a given project) on which the significance decision was based. Further,
- without an effective means for systematic disclosure, effective review of the
~‘decision appears unattainable. (3) MEPA requires environmental impact state-
~.-ments”under certain conditions but requires no other written document. One
.. potential result of the EIS requirement is to make the significance decision
. ‘an all-or-nothing plateau jump in terms of documented environmental analysis.

If this were the intent of the law, it would put a premium on the environmental
study on which the all-important significance decision is based. But MEPA is
recognized by all to be a sweeping environmental statute mandating environ-
mental study wherever feasible. What seems appropriate in response to ‘this

-comprehensive legislation is environmental analysis geared to the seriousness

of the environmental impact of a given project, rather than a complete analysis
if the effect is above the significance 1ine and no analysis if the effect is
below that line. The EQC-rules and regulations implementing MEPA acknowledge
the need for some written analysis for some types of actions which may not be
significant. The Environmental Assessment introduced in the rules and regula-
tions to document and aid in the making of significance decisions is too much
to ask for analysis of every non-exempt project under decentralization, but

we concur with the idea of written support that it represents.

There is, unfortunately, no easy compromise. Truly effective implementation
of MEPA seems to dictate the requiring of written support for significance deci-
sions, and any such requirement will obviously increase the paper-work undertaken

by governmental bodies. The best available solution appears to be to require
‘written support for significance decisions and to make crystal clear that only

the infqrmation on which the decision was actually based need be recorded.
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~direct correlation between the sig-

unnecessary paper-work resulting from this requirement, it must be made.,
extremely clear by the EQC just what kind of information will be adequate
to support a s1gn1f1cance decision. :

The amount of requisite support should be expected to vary dramatically.
Consider four exemplary cases: (1) a project which quite clearly has no
significant environmental effect; (2) a project which is almost (though not
quite) of significant environmental effect; (3) a project the environmental
effect of which is just barely significant; and (4) a project of enormous and
obvious environmental significance. In case (1) a project description should
itself suffice to show that the prOJect will have no effect at all on several
aspects of the environment. Those minor environmental effects that it will -
have should be adequately describable in a brief summary. The whole support-
ing documentation for the significance decision should constitute a single
page. In case (2) it may be assumed that the environmental effects of the

project in question are noticeable and somewhat complicated. Considerable

research is necessary simply for the purpose.of becoming clear on what those
effects are. The supporting documentation in this case might be a 10- -or 15-
page analysis, a kind of mini-impact statement. Supporting documentation of
the same nature would be needed for case (3). Case (3) has been included as
a separate example, however, in. ant1c1pat1on of the objection that what we
are recommending would result. in the necessity of produc1ng two more or less

‘detailed environmental analyses for a single project, since in this case an
" EIS would be required as well as documentation for the significance decision.

It should be noted, though, that whatever information is presented in support
of the. s1gn1f1cance decision should be usable in the preparat1on of the EIS.
Whatever work has been done in the beginning will be saved in the end. A sig-
nificance decision in case (4) should be extremely easy to document. Since

{'any single significant impact on the environment will serve to support a dec-
“laration of significant impact, the responsible agency need only note the

most easily accessible of the noteworthy environmental effects of the project

".in;question.; (See pages F-25 to F-29 of Appendix F to this report.)

_The end-result of requiring ' QUANTITY OF

~written support for significance : ‘ IS
“decisions, coupled with the EIS ANALYSIS EIS
requirement of Minn. Stat. Section DETERMINATION

116D.04, subdivision 1, should be

as follows: there will be a fairly OF SIGNIFICANC

nificance (or, to avoid confusion,

the seriousness) of a project's en-
vironmental effects and the amount

of written information about and

NON -
SIGNIFICANT

analysis of those effects. While ’ re
the significance decision remains | SERIOUSNESS OF ENVIRONMENTAL IMPACT

important, it is not all-important.
The written statement recording the significance decision and the written

support. for the decision, which together would constitute a "Negative Declara-
tion" or a "Positive Declaration" depending on the decision, should be filed
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with other pertinent information relating to. the project in the files of the
responsible agency. A single standardized two-page form can be used to ad-
vantage for the written recording of the significance decision itself, to be
called a "declaration of 'significance" or a "declaration of non-significance"
as the case may be. (See pages C-4 to C-5 of Appendix C to this report.) We
recommend that the responsible agency for a given project be required to mail
a copy of the two-page declaration of significance/non-significance relating
to that project to all public agencies in Minnesota which could reasonably be
expected to have jurisdiction over or some other interest in the proposed pro-
ject. Copies of declarations of significance/non-significance should in any
case always be sent to the Environmental-Quality Council and the regignal
development commission in whose jurisdiction the project is proposed.  Copies
of declarations of significance and of those declarations of non-significance
which help to illuminate the rationale used in significance decision making
should be included in the jurisdictional significance decision notebook de- -
scribed previously. Notice.of all declarations of significance should be

published by the EQC staff in the MEPA Monitor described in sub-section A -

of Section IV.

We recommend that public notification of significance decisions be made
optional to the proposer of a given project. The advantage to the project
proposer (public or private) in giving notification would be the triggering
of a sixty-day statute of limitations on appea} of the significance decision
and- the procedures leading up to the decision.” We believe it is important

to provide for cutting off appeal at this point in the process. A project
‘may require a great many governmental approvals which could stretch over a

period of years. The significance decision should be made before the first

approval is.given. If there is not some delimitation on appeal of that de-

cision, a developer could find his project challenged on the grounds of non-
compliance with MEPA some two years after the decision was initially made.

- If the appeal were upheld, the EIS process would have to begin again with a

new significance decision and the two years of project development might be

"Tost. In the case of a private project, if the proposer opts to give public
- notice triggering the statute of limitations, the responsible agency should
- be responsible for the giving of the notice and the cost should be billed to

the project proposer. Because of the optionality of this notice procedure
and the availability of a statute of limitations to cut off appeal, it is es-
sential that project proposers be made clearly aware of the possibility of
exercising the notice option. We recommend the public notification triggering
the statute 1include: (a) a newspaper announcement publicizing the decision
made and the statute of limitations brought into effect; (b) notice of the

]Upon notification of any significance decision made by a state agency,
the EQC staff should notify the State Planning Agency staff working on the
Critical Areas program. Any project identified as of statewide concern has
some potential for coverage under the Critical Areas Act and its implementing
rules and regulations. In the case of projects for which local governments
are the responsible agencies under MEPA, regional development commissions
should notify the Critical Areas staff of any significance decision relating
to a project which they feel is a candidate for designation under the Critical
Areas program. s - ‘

2See sub-section G of this section and pages C-17 to C-19 of Appendix C
to this report for discussions of appeal of the significance decision.
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triggering of the statute to the EQC, the regional development commission
in whose jurisdiction the project is proposed, and any other Minnesota
agency which may reasonably be expected to have jurisdiction over or other
interest in the proposed project; and (c) notice. of the triggering of the
statute to all owners of property abutting the property which is the site
of the proposed project. In the case ?f (b) and (c), sending a copy of the
newspaper announcement should suffice.

]See.pages C-13 to C- 16 of Appendix C to this report for further dis-
cussion on public notification for significance decisions and e]sewhere
in the EIS process.

’Zwe are not recommending any time period within which significance de-
cisions should be required to be made. The current rules and regulations -
specify a 45-day decision period for the Council after an Environmental As-
sessment has been prepared. Under decentralization, significance decisions
should almost always be made in less time than 45 days, though a shorter
time period cannot be required.: Requiring that the decision be made within
45 days might have the disadvantage of encouraging public officials to take

the whole period for a decision that could be made much more quickly. . Fur-

~ ther, under the system proposed here it would be difficult to identify a
meaningful day from which to date such a period. "On the whole, we believe
it wou]d be better to provide no such time period.
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F, Environmental Impatt Statements

We recommend that an EIS be required on every proposed project which has
the potential to result in significant environmental effects. The 1mp11cation
of an impact statement requ1rement of course, is that a quick overview of the
effects of such a proaect is not sufficient to satisfy the policies espoused
in MEPA. Careful, in-depth, detailed analysis must be undertaken, for the pur-
pose of providing as clear a picture as possible of what a given action will
do to the environment. One danger associated with an EIS requirement is that
environmental impact statements m1ght (and often have) become lengthy, tech-.
nical volumes, written forexperts in environmental sciences and of very little
use to dec1s1on makers and 1nterested citizens, : :

One of the central problems in EIS,preparation is how to produce a document
which is at the same time: (1) a clear and simple presentation of an action's
environmental effects, easily understood by decision makers and the layman with-.
out technical expertise; and (2) an in-depth.statement adequately treating an
action's environmental impact in sufficient detail to provide a clear picture
of the actual complex effect. Sub-section (1) of this sub-section provides an
EIS format which responds to this dual need. ’ ' '

A second pkoblem centersloh the difficulty bf providing convaenient avenues
for anylindividual or group to contribute to the preparation of EISs while en-
suring at the same time that the job gets done in a t1me1y fashion. The current

practice of providing a draft EIS for comment and review and, subsequently, a

final EIS taking into consideration the review comments on the draft appears to
respond very well to this problem. For this reason, the current practice is
highly recommended. What follows will assume the production of both a draft
and a final EIS. SR . .

.~ As argued for in sub-section D of this section, we strongly recommend that
the responsibility for EIS preparation be lodged in the agency previously des-

'1gnated the responsible -agency for the purpose of making the significance de-
-cision. One of the most useful aspects of the EIS process is the learning ex-
" perience of those who put together and analyze the information needed, and the

responsible dgency, which is the primary decision maker on the project in

question, is the actor in the process which most clearly needs to learn about

the project for its subsequent decision making. This does not mean, of course,
that the responsible agency must single-handedly undertake the whole burden of

the detailed analysis necessary for an EIS. Interagency cooperation should be

encouraged as much as possible. A1l agencies with jurisdiction by law over a
project should see themselves as under obligation to provide substantial input
into EIS preparation at the request of the responsible agency. Local govern-
ments responsible for EIS preparation can expect increasing assistance from
regional development commissions and should not hesitate to request technical
aid from state agencies.’ Much or all of the detailed analysis could be hired
out to private firms. Some of the information needed will be available from
the project proposer in the case of private projects. There are a variety of
possibilities for accomplishing the work necessary in EIS preparation. But no
matter what combination is chosen in a given case, it should be made clear that
the designated responsible agency is exclusively responsible for the document
itself. If substantial work on the EIS is done by some agency, group, or in-
dividual other than the responsible agency, the responsible agency must main-.
tain close supervision over the work done in order that it may vouch for the
accuracy and completeness of the contents of the EIS.

77



The primary cost of the preparation and. public notification of the avai-
lability of EISs should be borne by the project proposer as a part of project
costs. In the case of a project proposed by a public agency, the.proposing
agency would bear all costs. In the case of a private project, the responsi-
ble agency should be empowered to bill to the project proposer the costs in-
curred for: (1) the preparation and printing of -the draft EIS; (2) the pub-
Tication of notice of the availability of the draft EIS for review; (3) the
printing of the final EIS; and (4) the publication of notice of the availa-
bility of the final EIS.  In no case should a private project proposer be
financially liable for any new research or substantial revision of the draft
EIS deemed desirable by the responsible agency because of adverse comments
on the draft statement received through the review process. MNor should the.
private action proposer be financially liable for reworking of the final
statement necessitated by an .appeal finding of EIS inadequacy. When an EIS
is required on a private project, who actually prepares the statement (wheth-
er the responsible agency itself, a private firm, or some other public body),
the costs noted above and the timing of the preparation should all be nego-
tiated between the project proposer, the responsible agency, and any other
‘parties involved. 'This negotiation session would result in a type of de-
veloper's conference between the project proposer and the other main actors
in the process, a derivative of the system which may well be a desirable
result. : I ‘ -

It should be noted here, since the question will surely arise, that we do
not recommend any time period within which an EIS would have to be completed.
It would be desirable, of course, if all EISs could be completed within a given
period of time (e.g., 120 days), but, because of the vast variation in projects
and their impacts, a strict time limitation is impossible. An arbitrary time
period could be set, but the possibility of unspecifiable extensions would have
to be made available, which makes the setting of a time period somewhat Tudi®
crous. It might be argued that a time period (even if it is endlessly extend-
able) would place some intangible pressure on the responsible agency to complete
"the EIS in a timely way, but on the other side of the same coin is the danger
.that the responsible agency would use the full time period to complete an EIS
even if it could be done more quickly. On the whole, we recommend no time limi-
tation. If a prijvate project proposer feels aggrieved by unnecessary time. de-
lays on preparation of the EIS relating to his project, he should sue for damages.
As mentioned in the previous paragraph, the timing of EIS preparation in the: '
~case of private projects should be set during-an early conference with the
private project proposer. :

The primary purpose of the present sub-section is to provide for a
simple and clear presentation of what is almost always a complex subject
matter. EISs will be good or bad depending on the accuracy of the environ-
mental analysis and the clarity of presentation of the results of the analysis
rather than on the length of the document or the sophistication of the tech-
nical verbiage or the aesthetic beauty of the product. No one wants to pre-
pare or read an impact statement of 500 pages when it could have been done
adequately in 100 pages. For that matter, no one wants to read an impact
statement of 80 pages when it could have been done adequately in 20 pages.
The length of the documents prepared in response to what follows here should
be expected to vary dramatically, depending on the project to be researched.
This point should be kept clearly. in mind through the discussions that follow.
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One further introductory comment is necessary before turning to recom-
mendations on the preparation, review, and disposition of EISs. Environ-
mental impact statements are intended to be fairly widely distributed. They
are frequently copied and recopied. We strongly recommend that EISs be
initially prepared with reproduction in mind. They should be done entirely
in black and white and should contain no oversized pages or foldouts. Ex-
perience has shown that this point is of greater importance than it appears
to be. : : .

(1) Draft EISs

(a) Recommended Subject Matter

MEPA currently requires that the following subjects be addressed in an
EIS: : ' : : '

1. The environmental impact aof the proposed action, including any
pollution, impairment, or destruction of the air, water, land, or
other natural: resources located within the state;

2. Any direct or indirect adverse environmental, economic, and
employment effects that cannot be avoided should the proposal be
implemented; '

3. Alternatives to the proposed action;

4. The relationship between local short term uses of the environ-
ment and the maintenance and enhancement of long term productivity,
including the environmental impact of predictable increased future
development of an area because of the .existence of a proposal, if
approved; :

5. Any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be imple-
mented; '

6. The impact on state government of any federal controls as-
sociated with proposed actions; and

7. The multistate responsibilities associated with proposed ac-
tions. [See Minn. Stat. Section 116D.04, subdivision 1.]

The EQC rules and regulations require that draft EISs additionally in-
clude: (1) a description of the proposed action and its environmental setting
and (2) a list of organizations and persons consulted in the preparation of
the document. [See Minn. Reg. MEQC 31.] While a description of the proposed
project and its environmental setting is clearly necessary for 3 detailed
analysis of the environmental effects of the project in question , we believe
that the vagueness of the term 'consulted' renders the second EQC addition
relatively unhelpful. We recommend that this .requirement be dropped and re-
placed by the requirement of a listing of governmental approvals necessary on

]Though it is not necessary for an analysis of a project's environmental
effects, we recommend the inclusion in the project description section of a
brief discussion of ‘the purpose of the project as an aid in providing a balanced
view of the proposal. '
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the project and an initial listing of rec1p1ents of the draft statement.

Any individual, group, or agency receiving the document would have an op-
portunity to input into the EIS, and fruitful consultation in the prepara-
tion of the draft should be cred1ted in the text as appropriate. Unfruit-
ful consultation is not worth not1ng in the EIS and may be highly misleading.

- The 1nc]us1on of a listing of governmental approva]s necessary on the
project should also go a long way toward eliminating whatever need exists
for the sixth and seventh points required by MEPA itself. The Tlisting
would serve to identify both federal controls a§50c1ated with the proposed
project and controls exercised by other states.” We recommend that the
sixth and seventh points as currently required by MEPA be eliminated.

“The first five points for discussion given in MEPA are éssentially
the same as those required by the National Environmental Policy Act (NEPA)
and virtually every state environmental policy act modeled on NEPA. Although
few agencies in the State of Minnesota have undergone the experience of pre-
paring impact statements in response to these five points, there have been
a great many such experiences around the nation.  -The result of that exper-
ience quite generally has been considerable displeasure with the leg1s1at1ve
conceptualization of what an EIS shou]d look Tike.

What has become one of the most important parts of an EIS around the
nation is not specifically mentioned amondg the points listed in MEPA for
discussion: the detailing of measures. £hat could be taken to mitigate iden-
tified adverse effects of the project. It is very often the case that
some .of the most serious adverse impacts could be substantially reduced or
even eliminated if appropriate actions were taken during project implementa-
tion. In many cases, environmentally sensitive project sponsors build such
measures into ‘their project plans. But in many other cases, for a variety
of reasons, they do not. It should be taken as one of the responsibilities
of the responsible agency to detail all such mitigating measures in the EIS,

‘whether they are proposed for 1mp1ementation or not. At present, if miti-

gating measures are discussed in environmental impact statements at all, they
are usually found buried in the discussion of alternatives to the prOJect

But the importance to decision makers of such3a discussion mandates that it .
be provided as a separate section of the EIS.

1Th1’s listing would not, however, make clear the relationship of the
project to the plans, programs, and policies of the jurisdictions affected by
the project. We feel that it is particularly important that an EIS address
the project's relationship to the plans, programs, and policies of affected
Tocal governments.

2Mitigating measures are mentioned in Minn. Reg. MEQC 31 in an explana-
tion of the second point for discussion that is required in MEPA.

3We further recommend that project approvals (e.g., permit issuance) be
allowed to incorporate mitigating measures identified in an EIS as conditions
on project approval. Many project approvals under present law may already be
made conditionally, and this conditionality may include mitigating measures to
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If an EIS identifies the impacts of a project and the measures that.
could be taken to mitigate the adverse effects, there should be no need
for another section identifying the effects (whether adverse or beneficial
or both) that cannot be avoided should the proposal be implemented. Al1
of the effects that cannot be eliminated through mitigating measures will
be unavoidable. We recommend the excision of the language directing special
attention to unavoidable effects in the second point of the requirements
of MEPA. The point here is not merely theoretical. Those who have pre-
pared impact statements according to the standard formula espoused in MEPA
and those who have reviewed such statements will appreciate the repetitious
uselessness of a section devoted to identification of unavoidable effects.

EIS preparers and rev1ewers will a]so apprec1ate similar problems
relating to the fourth and fifth requirements of MEPA. Practically speaking,
the identification of the commitments of resources which the project repre-
sents is undertaken as a matter of course in the EIS sections presenting a
project description and an analysis of ‘the project's impacts. The potential
irreversibility and irretrievability of those resource commitments are usually
obvious. The part of an EIS written according to the standard formula which
deals with irreversible and irretrievable commitments of resources is almost
always a repetition of material -presented previously. Further, it is a re-
quirement that is frequently confusing to EIS preparers.

Every environmentaly policy act modeled on NEPA requires discussion
of "the relationship between local short term uses of the environment and
the maintenance and enhancement of long term product1v1ty " Such EIS dis-
cussions almost always tend to be either a series of guesses (an estimation
of alternative futures traded off for the project), outright repetition of
material discussed elsewhere (a combination of the project description sec-
tion and the section on alternatives to the project), or uninterestingly ob-
vious (a statement of some of the things inconsistent with the project

-which could not be done if the project were implemented). It is almost

always a confusing matter to EIS preparers to devise something to put into

“this discussion and the results are almost never worth the mental anguish

it took to devise it. MEPA.is clearer than most environmental policy acts
on what should be included here, adding to the standard phraseology that
the discussion should include "the environmental impact of predictable in-
creased future development of an area because of the existence of a propo-
sal, if approved." While the environmental impact of future development ,
brought about by the project will usually be quite nebulous, the identifica-
tion of growth inducements provided by the project is often fairly clearcut.

‘Though growth inducements might properly be considered indirect impacts of

the project to be dealt with in the discussion on project impacts, we believe
that it is an important subject in an EIS deserving of special attention.

alleviate adverse environmental effects. We recommend that mitigating measures
used as conditions on project approvals be made explicit in writing at the
time of project approval and that approval may be withdrawn at any time if
required mitigating measures are not instituted as agreed, at the discretion
of the approving agency. The identification of measures that could be taken
to mitigate adverse impacts of a project will be a useless academic exercise
unless there i$ a mechanism to enforce the implementation of the measures

proposed.
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As mentioned previously, we fully concur with the legislative implica-
tion (in the second point for EIS discussi?n) that environmental matters are
to be distinguished fnom economic matters. We further agree that economic
considerations should be dealt with in an environmental impact statement.

We would urge, however, that the treatment of a project's economic impact
include the beneficial effects as well as the adverse effects, in order that
decision makers and the general public reading the document will be presented
with a balanced picture of the project. . Including a discussion of economic
impacts in an EIS, however, brings with it the danger that the EIS reader
will be flooded with a barrage of economic detail (usually already available
in the form of an economic feasibility -analysis). It must be made clear that
what is needed in an environmental impact statement is a summary analysis of
the economic impact of the project. '

Based on the preceding commentary on the points . for discussion in an
'EIS that are currently required in Minnesota, we recommend that EISs under
MEPA address the following subjects: :

Description and purpose of the project

Permits and other approvals required on the project
Existing conditions - _

Project impact (environmental .and economic)

Measures to mitigate adverse impacts

Growth inducements resulting from the project
"Relationship to plans, programs, and policies of affected
jurisdictions o : ,

Alternatives to the project

Recipients of the draft EIS

NOYUI R WA —

O 0

(b) Recommended Format '

. The preparation of a draft EIS is frequently seen as essentially a two-
step process; (1) the raw data must be gathered relating to the project's
-impact on each aspect of the envivonment; and (2) the raw data must be analyzed.

" The difficulty with this process is that the analysis required is of a fairly

technical nature, and the resulting document will almost surely be complex .
and filled with technical terminology. While the detailed analysis is a neces-
~sary part of the EIS process, a third step should be added for the purpose of
providing a document of geniune use to decision makers and other interested
parties whose time and expertise are limited: (3) the results of the analysis
should be drawn together in non-technical language for a coherent overview of
the environmental impact of the project. :

The notion of an impact summary is the key concept in the solution to
the problem of providing an EIS format which is both a simple and clear pre-

]we do not believe it to be useful, however, to single out employment
effects as MEPA does. Such special treatment suggests the exclusion of other
demographic considerations. Our recommended definition of the term 'environ-
ment' (see sub-section E of this section) would include a variety of demogra-
phic characteristics in addition to employment.
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sentation and an in-depth analysis. If the written product resulting from.
each of the three steps in the process mentioned above is kept structurally
separate in the draft EIS from the product resulting from the other two
steps, the completed draft EIS should have a flexibility of use which most
EISs currently lack and which-will make the document of genuine value in
decision making. :

In a nutshell, we recommend that the technical analyses currently found
running throughout the body of EISs be ré]egated to the position of an ap-
pendix to the document and that their place in the body be taken by a common-
language summary of the analyses. The raw data that was originally gathered
should be kept on file in the responsible agency as technical appendices to-
the EIS. The summary alone (the body of the EIS) could be sent to those
without the technical capabilities or interest to follow the detailed analyses.
When the body is sent without the appendix, notification of the avajlability
of the appendix should be included.) Those with the technical capabilities
for performing or checking environmental analysis could be sent the summary
together with an appendix containing the analyses. Those with even deeper
interest could check the technical appendices on file as well. The advantage
of this general EIS format should be obvious: all three steps described above
should be taken in EIS preparation in any case, and by coordinating the docu-
ment's structure with the steps in its preparation, any interested party, re-
gardless of his technical capabilities, will be able to find out what he wants
to know about the project without sifting through a lot of information he is
not interested in. .

The technical environmental analysis, which would constitute the EIS ap-
pendix, would in many respects remain the most important aspect of EIS pre-
paration. The original data is relatively useless if no one knows what it
means. The summary will be ‘inadequate if based on a poor or unclear analysis.
It is strongly recommended that environmental analysis be undertaken by break-
ing down the environment into numerous environmental categories (see below)
"and treating each as a separate subject for discussion. (The detailed treat-
ment of economic effects would also be relegated to the appendix.) In this
way, every aspect of the environment will receive due consideration or else
it will be obvious to both preparer and reviewer that something has been ig-
nored or inadequately treated. Each section should include a detailed dis-
cussion of existing conditions reiative to the category in question, the an-
ticipated impact of the project on those conditions, and any measures that
could be taken to mitigate the adverse impacts identified. :

The body of the EIS would include sections addressing all nine subjects
recommended on page 82, provided that the sections on existing conditions,
project impact, and mitigating measures would consist of summaries of the
material included in the EIS appendix.

The detailed draft EIS format recommendation below has been designed to
increase substantially the readability of EISs without significantly increas-
ing the time and effort required for their preparation.
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Recommended Format for Draft Environmental Impact Statements
I. Body of the EIS (impact summary) |

. Description and purpose .of the project
Permits and other approvals requ1red on the project
. Existing conditions -(summary)
Project impact (summary) -
. Measures to mitigate adverse impacts (summary)
.. Growth inducements resulting from the project
Relationship to plans, programs, and po11c1es of affected
jurisdictions
Alternatives to the proaect
Recipients of the draft EIS

— I OTMMoOoOOmI>

II. Appendix to the EIS (categorica]'impact analysis)

. Topography

Geology and soils

Hydrology .

. Water quality

Regional climate

Air quality

Noise pollution

Flora

Fauna

Land use

. Demographic character1st1cs
Transportation and traffic congestion
. ‘Utilities and public services

. Economic characteristics

Historic, prehistoric, and archaeo]og1ca1 features
. Aesthet1cs

VOEErRGUmIOMMOOmE>

III. Technical appendices to the ‘EIS (original data, research, and re-
ports on file with the responsible off1c1a])

(c) Recommended Scope of Coverage and Contents

The nature of the contents and the scope of coverage of a draft EIS
will be best explained by a brief description of what each section of the
above EIS format is expected to include. It should be clearly noted that
all of the points mentioned in what follows will not be appropriate concerns
for every EIS. We re-emphasize that the length and complexity of EISs pre-
pared in accordance with the recommendations offered here should be expected
to vary dramatically. . _

Body of the EIS (Impact Summary)
The primary purpose of the body of an EIS is to summarize the effects

of the proposed project. It is also intended to show the inter-relatedness
of the various environmental elements and what effect the proposed project

84



Tt

will have on the total ecological interrelationships existing in and around
the project areas. The process.of categorical impact analysis (EIS appendix)
lends itself very well to establishing the information base to develop this
summary. If another process of environmental analysis is used, it should pro-
vide data in sufficient detail and form to discuss the total interactions and
relationships of the categories outlined in the EIS appendix section of the
format given above. The body of the EIS should provide a basic understanding
of the project and its total effect on and relationship to the environment of
the project area. Discussion should cover the,interrelatedness of the project,
the existing environmental conditions, the anticipated impacts and any miti-
gating measures which might reduce or eliminate adverse impacts. This should
be done in a general summary type style, but with sufficient detail to pro-
vide a comprehensive understanding of the project and its impacts. The bulk
of the technical information and statistical data used to develop 'these as-
essments and evaluations relating to the proposed project should be consoli-
dated in the appendix to the EIS. The key emphasis here is on the uniqueress
of the various categories of environmental. concern, the composite interactions
of those categories, and the cumulative environmenta] consequences that can be
expected from implementing the proposed project within the dynamics of those
categorical interactions. The discussion in this section should tie together
the variety of environmental concerns into a comprehensive, understandable
package, summarizing the conclusions and findings of the specific categorical
impact analyses.

Description and Purpose of the Project

The first section of an envirvonmental impact statement should consist
of a comprehensive description of the proposed project. It should include
the project name and sponsor, the principals involved (owner, developer, en-
gineer, architect, etc.), the location (regional and local), and a general
descriptive statement of the project's physical, social, economic, and en-
vironmental characteristics and objectives. A discussion of the principal

~engineering proposals should be given special prominence. Attention should

be given to grading requirements, drainage, access to and within the project

‘area, densities, landscaping, amenities or special features, and building

heights, types and sizes. OQfficial file or case numbers assigned to the pro-
ject by any jurisdictions or agencies must also be included for reference.
The precise location and boundaries of the project must be shown on a de-

tailed map. If a USGS Topographical Map is not used, the map used must

delineate topographical contours at meaningful intervals, and reference

must be made, by name, to which USGS Topographical Map would cover the same
location. A legal description of the project lands should also be provided.
Also to be included in this initial discussion is a description of the phases
anticipated throughout the 1ife of the project (planning, acquisition, con-
struction, development, and operational phases) and the estimated time span
for each phase. Finally, a brief history of the project and/or project area
is appropriate here, including pertinent dates and previous decisions with
respect to the project.

Permits and Other Approvals Required on the Project
This section need contain no complex verbiage. It should consist of a

simple listing of permits and other approvals required on the project including
local, state, and federal.

85



Existing Conditions

In order to present a summary analysis of the project impacts, it is
first necessary to present a general picture of the existing environment.
It should be remembered that this is a summary of the categorical impact
analysis and should, therefore, contain much less detail than is to be
provided on existing conditions in the EIS appendix. Only that information
necessary to understand the full implications of the impact presented in
the next section should be given here. Technital language should be avoided
insofar as possible since this part of the impact statement (the EIS proper)
is intended to be reviewed by persons with a wide variety of backgrounds.
The objectives of this section are to be brief, non-technical, easily under-
stood, and to provide the necessary background for understanding the project
impacts.

Project Impact

The various impacts identified in the categorical impact analysis
should be summarized and tied together in this section. The complex
nature of the project impacts should be addressed as well as the cate-
gorical impacts resulting from the appendix analyses. The cumulative,
total effect of the project on the existing environment should be made
clear. Again it should be kept in mind that this is an impact summary
geared to individuals without sufficient time or technical expertise
to read the categorical impact analysis or *he individual reports and
data sources found in the technical appendix. This section should be
brief, comprehensive, and to the point. '

Measures to Mitigate Adverse Impacts

A summary of any measures proposed by the project sponsor to mitigate
adverse impacts should be provided here. A detailed, technical analysis is
not necessary, since it is provided in the categorical impact analysis. Each
measure should be simply described and the range of impacts that it will re-
duce should be explained. An attempt should be made to present this dis-
cussion on a general, non-technical level while providing an adequate descrip-
tion. Where appropriate, mitigating measures not proposed by the project
sponsor but deemed necessary for the protection of the environment must be
provided, along with a rough estimate of the cost of their implementation.
The importance to decision makers of the presentation of mitigating measures
is often incalculable. In fact, it is felt by many that the identification
of measures which could be introduced to minimize adverse impacts is one of
the most useful parts of an EIS.

Growth Inducements Resulting from the Project

This section should describe any immediate or long-term inducements of
population growth and/or expansion of development brought about by the pro-
posed project. ("Population growth" includes three dimensions: the distri-
bution of the population, the rate of population growth, and the size of that
population.) 1Is the project adjacent to existing urbanization or does it re-
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present the opening up of new, remote areas? Will it facilitate or induce
growth? Are additional facilities and services required to accommodate de-
. velopment? If so, have they been planned and programmed for implementation
within a time frame compatible with the project? How do the densities pro-
posed compare with the surrounding area? How do they compare with develop-
ment on land of similar natural character? Included in this discussion
should be aspects of the project which would remove obstacles to population
growth. An example is the case where the project is the expansion of a
waste water treatment plant or some development that requires that expan-
sion with the result that a greater development capacity is created. In-
creases in the population may further tax existing community service faci-
litites (such as schools, transportation facilities, etc.) so consideration
must be given to these impacts. Also to be discussed is the possibility
that a project may indirectly encourage and facilitate other activities

that could significantly affect the environment, either individually or
cumulatively. An important element that must be considered in this section
is time. The dynamics represented by growth-inducements are such that time
plays a very influential role. What may be inducing today may only be faci-
Titating next week and may not even be a consideration next year. In pre-
paring and evaluating the growth-inducement section of an EIS one must be
constantly aware of the project phases, the local and regional plans and
programs, affected value systems, and changing goals, objectives, and values
of the local and regional area.

Relationship to Plans, Programs, and Policies

‘This section should describe how the project fits in with the adopted
policies, standards, general plans, and, if applicable, the zoning of all
jnvolved jurisdictions. Are there any trail systems, greenbelts, scenic
highways, open space concepts, design standards, etc., existing or proposed
for the area? Federal, state, and regional agencies should be discussed,
if applicable, in addition to the county, special district, and city po]1c1es,
programs and plans. Does the project represent a significant advance toward
the implementation of these policies, plans and programs? Does the project
conflict with other plans or does analysis and evaluation suggest that some
modification of the project (or of the existing/proposed plans, policies,
programs) is needed? If applicable, any public controversy or comment re-
garding the proposed project should be included here.

Alternatives to the Project

There are four kinds of alternatives to consider relative to specific
projects: (1) major alternative project designs; (2) different projects on
the same site; (3) different sites for the same project; and (4) no project
at all. This section should include an identification of all feasible al-
ternatives to the proposed project, especially those which might avoid some
or all of the adverse environmental effects resulting from the project as
proposed. It must be emphasized that the presentation of alternatives to
the proposed project should not be made dependent on the willingness of the
project proposer to undertake such alternatives or on the feasibility of im-
mediate implementation of possible alternatives. Existing zoning regulations
and local comprehensive plans are likely to play a big role in this section.
It should also be emphasized that alternatives to the project might not be
mutually exclusive; for example, it may turn out that the best course of
action environmentally is to have no project on the proposed site for a while,
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to sanct1on construction of the given project (including a major change in
design) on a new site. Every feasible alternative should be evaluated for
its environmental effect. While project alternatives will consist, for the
most part, of gross project concepts and in-depth environmental ana]ysis can-
not be expected, care should be exercised to provide as much detail on anti-
cipated environmental effects of alternatives as paossible.

Recipients of the Draft Statement

A 1ist should be provided here of all the agencies, groups, and indivi-
duals to whom copies of the draft environmental impact statement are be1nq
sent.

Appendix to the EIS (Categorical Impact Analysis)

The appendix to the EIS should include the detailed analysis of the raw
environmertal data. The technique of categorical impact analysis (breaking
down the environment into categories for analysis) is strongly recommended,
since it provides for a clear, straightforward presentation and a solid founda-
tion for the summary. Each of the environmental categories listed in the EIS
format above should be treated in the following systematic way: (1) an evalu-
ation of existing categorical conditions; (2) an analysis of expected project
impact; and (3) a presentation of measures that could be taken to mitigate
adverse impacts. A brief description of the subject to be analyzed under each
categorical heading follows hbre

‘Topography

This section should address the physical surface features of the project
area and the affected peripheral area as it presently exists as well as the
expected change if the project were completed. Values to show general project
elevations should include at least the highest point and lowest depression.
The difference in elevation between highest and lowest points (total relief)
should accompany elevation figures. A description of slope characteristics
should include common or normal gradients in the project area as well as
critical (unstable) and steep slopes. Attention should be paid to past man-
made slope adjustments, especially if instability problems resulted. Dominant
or unique landforms should be described and possibly photographs included.

. This may be especially important if the proposed project will substantially
alter major landforms. Where it is obvious that the project will impede or
accelerate the activity of dominant land sculpturing agents, a complete de-
scription of these agents. and expected project effects should be given. This
might include accelerated erosion, mass movement (landslides, mudslides, soil
creep) and weathering, or impeded stream flow or wave action. Man as a surface
- sculpturing agent should also be included here. Such features as open pit
minés, landfills, road cuts or tailing deposits should be discussed.

Geology and Soils

A discussion of bedrock cond1tions and soil overburden should include
data pertinent to the project type. The composition of bedrock units should
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be described as well as their depth under the surface and their stability
“with respect to construction and operation of the project. Special geologic
considerations should include: ore deposits; fossil fuel deposits (coal, oil,
natural gas); sand, gravel or rock depos1ts used for construction; and any
other extractable resources. Where it is deemed necessary, active faulting
zones or recent volcanism should be indicated. Relevant soil conditions
should be reviewed including their classification under an acceptable soil
classification system. This discussion should address soil composition and
particle size, and how these relate to permeability (pore space size), com-
pactability and fertility. Where surface stability problems may occur as a
result of the proposed project such conditions should be explained in detail.

Hydrology

The hydrologic cycle provides a continuous supply of fresh clean water
for man and his environment. Special care must be taken to ensure that abun-
~ dant supplies of fresh water will be available in the future. To assess the
impact of any given project on the water cycle it is necessary to examine
running surface water, ponded surface water, ground water and domestic water
supply. Stream networks and drainage basin characteristics should be de-
scribed. Basin size, precipitation catch capacities, channel density and
bottom characteristics as well as stream flow rates and variations should be
included. In association with running water, all ponded surface waters should
be discussed, including all major ponds, lakes, reservoirs and oceanic ex-
posures. Details of size, shape, volume, and inflow-outflow systems should
be included. Evaluation of the ground water system should show the height
of the water table, the porosity and water holding properties of aquifers,
subterranian water movements and ground water recharge source areas. Since
domestic water supply can be drawn from either ground or surface water systems
and can be an important element in most projects, it must be a major element
of this section. The discussion should center on water requirements, water
supply and any conflicts therein. It is not necessary to discuss water quality
here since it will be developed in the following section.

water Qua11ty

- In 1ight of the water systems analyzed in the hydrology section, the
water quality in each system should be evaluated. Present and projected
concentration levels should consider organic materials, inorganic chemical
pollutants, bacterial and viral counts, and dissolved salt or mineral content.
It should also include water temperature and dissolved oxygen concentration
as well as visual and odiferous aesthetic quality. A discussion of contami-
nant sources for each water system should include types of pollutants, concen-
trations and dispersion patterns. In the area of special problems such things
as septic tank drainfields or agricultural pollution (pesticides, manure, etc.)
might be considered. Also under this heading, a discussion of potentially ‘
hazardous compounds or products, such as radioactive waste or chemical weapon
manufacture waste, might be necessary. This would likely fall under the
heading of "accidents" and all preventive or abatement measures should be out-
lined in detail under the section on mitigating measures.
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Regional Climate

The regional atmospheric conditions may affect the proposed project to
a greater extent than the project affects the atmosphere. It is important
to stress here that this section deals strictly with atmospheric conditions,
weather and climate, while air quality and pollution will be discussed in
the following section. It should be noted, however, that this section shou'd
develop a working structure for later discussions on air quality. Basic
climate considerations should be discussed for the region surrounding the
project in general and if necessary for the internal project site (such would
be the case if specific micro-climatic conditions are significant). Extreme
maximum and minimum temperatures should be given as well as mean values, di-
urnal and seasonal variations. The amount and types of precipitation should
include rain, snow, fog, ice, their intensity, duration and seasonal occurrence.
The regional humidity levels may be important and the seasonal variations,
maximum, and minimum Tevels should be presented. One element that will be
important later but should be developed here is air flow or wind. Wind speed,
direction, duration and seasonal changes should be identified. Atmospheric
stability should be concerned with periods and intensity of unstable condi-
tions as well as periods of extended temperature inversions.

Air Quality

This section will deal exclusively with air quality and pollution.
References should be made, however, to the information and data developed
in the regional climate section as it pertains to influencing air quality
conditions. Cross-references should be included throughout the impact
statement in order to facilitate its review and evaluation. The basic air
quality and pollution considerations should be discussed, with attention
given to the total airshed affected, the circulation system operating within
that airshed, the influences affecting the circulation system (i.e., climate,
topography, etc.) and the general function of the airshed and circulation
.system. Air contaminants and contaminant sources (those originating both
‘on-site and external to the project) should be discussed in detail. The air
‘quality conditions plus the.pollution contaminants should not only be listed
and described, but a thorough evaluation should be done as to the effect
these contaminants have on the environment. The nature, amount (volume),
production rate, dispersion rate, chemical reactive properties, cumulative
properties, and effects on living ordanisms (plant and animal) must be dis-
cussed. The relationship of the air quality and pollution elements to es-
tablished health standards or parameters should be discussed. Also the
aesthetic qualities and any special, unique, or local problems should be
included. A definitive statement should be made as to the project's ultimate
effect on the air quality of the area. Particularly significant are those
cases where the air quality will be degraded to levels beyond the ambient air
quality standards established by federal, state and local jurisdicticns. In-
cluded here should be a statement of state policy as to whether current air
quality levels will be maintained or air degradation of non-polluted areas
will be allowed to reach standards set by the National Environmental Protec-
tion Agency.
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Noise Pollution

This section should -cover in detail the projected and/or actual noise
levels that will be generated from implementation of the proposed project,
as well as those levels that will be imposed on the project from existing
and/or proposed conditions. Evaluation of the noise impacts should be done
keeping in mind the various land uses involved. Existing conditions plus
the altered conditions during canstruction and ,t the completion of the pro-
ject must be described. As noted, the impacts of both the noise generated
by the project and the noise conditions imposed on the project need to be
discussed. Mitigating measures that reduce or eliminate the adverse noise
impacts must be included. ' These measures should include those that have
been incorporated into. the design and implementation of the project; those
that could be proposed as possible mitigating efforts but were not pursued
for some reason (include the reason); and those that may become mitigating
measures based on technological developments and/or improvements, or on
changes in specific plans or policies relating to the project area.

Flora

Of primary importance in this settion on flora is the role played by
the plant life within and around the project area. A long list of plants
with their genus and species names would be ‘totally useless if no correla-
tion is provided between the existence of particular p]ants and their eco-
logical role. In any place at any specific time there is a natural (eco-)
system functioning. The plant life plays a significant role in that sys-
tem and will also indicate other aspects of the total system such as geo-
logy, soil types, climatic conditions, possible wildlife types, etc. It
is therefore extremely important that along with identification of the flora,
adequate analysis and evaluation of the functions of the flora be done. What
plants are present? Which are native and which are exotic? Do they provide

‘wildlife habitat and forage?’ wh1ch, if any, are providing a soil retention

role?  Are certain climatic cond1t1ons indicated by the variety (or lack of
variety) of plant 1ife present? Could climatic conditions be altered if
significant areas of vegetation were altered or removed? Does the vegeta- -
tion assist in the'qua]ity of the airshed or in the functions of a ground-
water recharge area? .It is impossible to list here all the questions that
need to be answered for every possible project in all possible locations.
Each project and location will have ifs own unique set of questions that
need answers. What is important is that a thorough understanding of the
functions of the vegetative communities be presented, and that the analysis
and evaluation of proposed changes ref]ect the consequences of altering those
functions.

Fauna

Analogous to the previous section on flora, the importance of this sec-
tion is to gain thorough understanding of the role wildlife plays in the
natural operation of the environment and to analyze that role in the light
of requirements imposed by the implementation of a project within that en-
vironment in order to evaluate and predict changes and consequences of pro-
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posed alterations. It will be necessary to discuss not only the types of
wildlife present, but also the various habitats and conditions that in-
fluence wildlife behavior, unique, rare, endangered species, special pro-
blems, migration and breeding habits of that wildlife identified in the
project area. "Laundry lists" of animals should be discouraged and atten-
tion given to the wildlife role played within the functioning eco-system
of the area. Many of the main questions asked regarding flora are appli-
cabile to fauna also. .

o

Land Use

The analysis in this section must consider both existing and proposed
land uses on the project site and for the surrounding area. The types of
land uses, densities involved, and proposed general/specific area plans
.should be included in the discussion. The objective-of this section is to
describe the nature of man's activities in the project area, the compati-
bility of those activities with existing and proposed land uses, and the
interrelationships of the various land uses in the project area.

Demographic Characteristics '

Central to the issue of environmental impact statements is the compati-
bility of man with nature. TFor this reason, in analyzing and evaluating a
project, some data concerning the numbers, location, migration patterns, and
growth trends of man should be developed. The purpose of this section is to
assemble the information available with a view to gaining an understanding
of the demographic processes operating in the project area. This understanding
should assist in evaluating the interrelationships between the environment '
and the key variables in man's habitat selections. A discussion of population
characteristics such as age, sex, family size, income levels, and location
should be included to give a picture of the population involved with and
around the project. Employment patterns, migration trends and growth rates
or patterns should also be noted. Housing types needed, preferred, anq/or
“proposed should be discussed as well as the general desirability of the local
environment. Emphasis should be placed on those elements that influence the
migration of people from oné area to another or that influence particular
choices of activity in specific localities.

Transportation and Traffic Congestion

Most projects alter existing transportation systems to some degree.
The amount of change is dependent upon the specific project type and should
be reflected in this section. Logically, the construction of a new shopping
center will modify traffic to a greater extent than would construction of a
new fish hatchery. Since transportation is the process of moving from an
origin to a destination, extensive areas outside the project site may need
to be considered. Special attention should be paid if implementation of the
project will act as a traffic generator by increasing the number of trips to,
from, or through the site, by changing the time of peak traffic flows, or by
altering transportation routes or modes. Other subjects that may need special
attention might be creating or adding to existing traffic congestion problems
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or necessitating the placement of additional traffic control systems. Pre- -
dictions of traffic generation and flow should be based upon the most re-
cent data available and should consider maximum and average conditions.
Transportation and traffic lend themselves readi]y'to quantitative presen-
tation. A1l relevant data should be included in table or graphic form if
possible. Any special problems that may result from. ‘the project should be
discussed according to their magn1tude _

Utilities and Public Services ’ .

Most projects that involve human use or occupation of the site will have
some impact onutilities and public services. A "laundry list" of services
and utilities is not desired, and it is Teft to the judgment of the responsible -
agency to include in this d1scuss1on all utilities and public services that ‘
may be impacted by the project. The manner in which project impacts usually
occur on public services and utilities is in the area of consuming a portion
of p]anned.service or utility capacity or by requiring the extension of a
service or utility that is already operating at the designed capacity. For
example, a development may require sewage treatment for 5,000 people. The
present sewage treatment fadility is designed to accommodate 200,000 people,
but is present]y serving.only 170,000 people. Therefore, the project will
not require expansion of the facility but will consume about 17% of the re-
serve capacity. If, however, the facility is already operating at capac1ty,
the added requirements.of the project would necessitate a 2.5% expansion of
the facility. There are numerous other ways in which a project can affect

public services or utilities. Completion of a project may mean the expansion *

of a utility service area -(a secondary growth-inducing impact) or require .
the relocation of some facilities (i.e., power and telephone transmission lines,
sewage and water mains, gas lines, etc.). There are a host of other impact
possibilities and each project will present a unique set of circumstances.

‘Economic Characteristics

~ There are two interlocking aspects of this section analyzing economic
impacts: economic considerations of the project itself; and the general
economic climate of the immediate surrounding area. They are to some extent
separable entities but should be considered as they relate to one another.
Of particular importance are the growth inducements that may be provided by
implementing the project. A full ecanomic analysis of the project and its
surrounding area can become an immense discussion far exceeding the needs of
an EIS. Extra care, therefore, must be taken to concentrate on those areas
that are-particularly significant, deleting irrelevant data. Often, an eco-
nomic feasibility or impact study is prepared for the project along with the
environmental impact statement. It might be advantageous to use such a study
as the primary reference for this section and cite it as such. It may also
be beneficial to include this study,either in summary or as a whole, in the
technical appendix to the EIS on file with the responswble agency along with
the other technical reports and raw data used for the various sections of the
impact statement. Perhaps one of the most difficult, and surely one of the

‘most important, elements of this section is the project's growth-inducing

characteristics. There is a strong link between economics and growth, and
if not given adequate consideration in the planning stages, uncontrollable
growth could be an unpredicted result of a project.
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Historic, Prehistoric, and Archaeological Features

This section should describe those historic, archaeological and paleon-
tological resources that exist in the project area, and what specific impacts
the proaect will have on those resources. Special emphasis should be placed
upon uniqueness or rarity, the value of preservation for the community or
state, and the facilities and techniques available to accomplish preservation,
storage, or utilization of the resources involved.

Aesthetics

Aesthetic considerations should be discussed here with a view to pro-
viding the greatest possible objectivity. This will allow for clarity in
the technical analysis and evaluation of the other impact categories, while
also providing for specific recognition of the total concept of aesthetics
as it relates to the project and the 'surrounding area. Aesthetics §s nor-
mally considered a subjective topic, and objectivity consistent with the in-
formational nature of the EIS is very difficult to attain. Each impact cate-
gory has its own element of aesthetic consideration, and each is subject to
diverse evaluation and judgment. It is, therefore, necessary to deal in
general -terms and broad, descriptive concepts that allow for this diversity
when discussing aesthetics. Discussions should center around those élements
or characteristics that describe aesthetic concepts but that do not ascribe
a value to those concepts. For example, a proiect may have an impact on the
relative sizes of buildings in the project area. The point should be made
that there will be created a proportional change in thesizes of buildings,
with .those of the proposed project becoming quite noticeable within the
surrounding area. No effort should be made to tack on a value statement to
this, as that will manifest itself in the evaluations of and decisions on the
EIS and project as a whole.

(2) Notification of Availability of Draft EISs

It is extremely important that every effort be made to notify public
agencies and the general pub11c of the availab; 11ty of a draft EIS immedi-
ately upon its release to review agencies. It is at this point in the pro-
cess that public participation can be-most valuable: a detailed description
of the proposed project and what it will do to the environment can now be put
in the public's hands for careful evaluation and response. Placing the draft
statement in the hands of the public should provide the opportunity *.r care-
ful, thoughtful, systematic evaluation of the proposed project before any
governmental action approving the project in question has been taken. A copy
of the body of and/or the appendix to the draft EIS should be made available
to any individual for the actual cost of reproduction.

In order to ensure that public notification of the availability of draft
EISs is undertaken adequately, two notification procedures should be required
of the responsible agency. Both notices should be given at the same time as
or after the delivery or mailing of the draft EIS to draft review agencies.
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Public notification should be given by: (a) the publication of notice of the
availability of the draft EIS for review in a newspaper of general circulation
in the county, city, or general area where the property which is the site of
the project is located; and (b) the mailing of notice to all owners of pro-
perty abutting the property which is the site of the proposed project. The
second requirement should be satisfiable by the mailing of copies of the
newspaper notification. The opportunity should be provided to combine these
notifications with other public notices (e g., hearing notices) given for the
same project. The information provided in pub11c notices on the availability
of draft EISs should include:

(1) Project sponsor, location and description;

(2) Responsible agency and contact person;

(3) Location and statement of the availability of the draft EIS for

"~ review (office, address, and phone number);

(4) Approx1mate cost-of the draft EIS for 1nd1v1duals desiring personal
copies;

(5) Where review comments on the draft EIS should be sent (name and
address); and :

(6) Final date for the receipt of comments usab]e in the preparat1on

- of the final EIS. - .

- There is one further'notification procedure which we recommend. The
Environmental Quality Council will receive a copy of every draft EIS. EQC
staff should include notification of the availability of the statement in
its next issue of the MEPA Monitor. There may be individuals, groups, and
governmental agencies interested in the project in question which would not
be reached by the two-pronged public notification described above and which
would not automatically receive a copy of the draft EIS but which would be
reached by the MEPA Monitor. (See subsection E of this section.)

Any other means by which the public which is to be affected by or which

is interested in the proposed project can be notified of the av*i]abi]ity of
a draft environmental impact statement are strongly encouraged.

(3) Review of Draft EISs

The review of draft EISs is one of the most important parts of the EIS
process. This point in the process provides one of the orimary foci for in-
terdepartmental, interdisciplinary input into the evaluation of a project's
environmental impacts. It also provides one of the most crucial avenues for
citizen participation. In other states, regrettably, the review of draft EISs
by governmental agencies has tended to slip to a fairly low priority in terms
of agency expenditure of manpower. The EIS process will not reach its full
potential in Minnesota unless governmental agencies budget for and actively
participate in the review of draft EISs. EIS review is frequently a difficult
undertaking. Reviewers are often unsure of what they should expect to find

]See Appendix C to this report for a summary of public notification
in the EIS process.
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in an EIS. We believe that sub-section (1) above may go a long way in assisting
reviewers on this matter, especially if the format recommendation comes into
widespread use. Because of a variety of idiosyncracies of EIS reviewers, it

is extremely difficult to provide hard tools for EIS review that are equally
valuable to all reviewers. Appendix E to this report contains a detailed
discussion of several specific tools that can be made available for use by
individual reviewers. '

~ One of the greatest potential values in r&viewing impact statements is
the opportunity to bring the results of the review to the attention of the
public, the agency responsible for EIS preparation, and other public decision
makers. While there may be a variety of ways in which review comments can be
widely shared (e.g., in public hearings) the EIS process itself provides for
a systematic and effective public airing. Written comments submitted on the
draft EIS during the period designated for review by the responsible official
will be reproduced in the final EIS, and the responsible official will respond
to such comments as appropriate. It is strongly recommended that all EIS re-
viewers use this avenue of expression of review comments.

There are several things to be kept in mind in preparing review comments.
First, it must be remembered that an EIS is intended to be an informational
document, in contrast to a statement supporting or attacking the project in
question. For this reason, review comments supporting or attacking the pro-
ject on the basis of the information contained in the impact statement are
inappropriate. Other avenues of argument for or against the project are
provided by law. Review comments on the EIS should be directed to the accuracy
and completeness of the presentation of pertinent information.

. .Second, it will be of no help whatever to comment simply that a whole EIS
or any particular part of an EIS is "bad" or "poorly done". If a given subject
is not treated at all, has it simply been overlooked or is there reason to
think it is inappropriate in relation to the EIS being reviewed? If it is felt
that a given subject is treated inadequately what specifically 1is wrong with
the treatment? Are there grounds for thinking that the data is inaccurate or
misrepresented? Is there reason to think that coverage of the subject is in-
sufficient, that additional matters should be addressed or that the subject
should be treated in greater depth?

Most importantly, it should be remembered that the submission of review
comments is intended to be a participatory process. Reviewers should not view
themselves as in opposition to EIS preparers, scurrying to find fault with the
document before them. Reviewers can be of substantial help in the production
of an EIS by offering constructive criticism and, if possible, pertinent infor-
mation and source references. There is no reason to divide into warring camps
on the issue of the presentation of information. Further, it should be em-
phasized that complimentary review comments on aspects of an EIS that are par-
ticularly well handled are not at all out of place. If responsible agencies
are apprised of what constitutes noteworthy coverage of given subjects, they
are likely to deal with similar subjects in much the same way in preparing
subsequent statements. A general upgrading of the quality of EISs is likely
to be the long-term result.
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We recommend that copies of draft EISs (the body and/or the appendix
as appropriate) be sent for review to the EQC, the regional development com-
mission in whose jurisdiction the project is proposed to take place, and to:
(1) a1l agencies with jurisdiction by law over the project; (2) all other
public agencies with special expertise with respect to the impacts involved;
(3) a1l appropriate federal, state, and local agencies which are authorized
to develop and enforce environmental standards; (4) all other public agencies
which might be expected to have an interest in the proposed project (including
any agency which requests a copy); and (5) all environmental or public interest
groups or organizations in the area to be affected by the project. Copies
should also be available for public inspection at the office which houses
the responsible agency and sent to the public library if one exists in the
immediate area of the project. In the case of private projects, topies
should be given to the project sponsor. Individuals or groups not covered
in the Tisting above should be able to purchase their own copies for the cost
of reproduction. Comments should be actively solicited from members of and

‘groups representing the public at large.

Experience has shown that responsible agencies are frequently unclear
on where draft EISs should be sent for review. On the one hand, statements
are frequently circulated in great number (and at considerable expense) to
every agency which might conceivably be "supposed" to receive a copy--most
such statements end up gathering dust on shelves. On the other hand, the
groups and individuals which are often most vitally interested in proposed .
projects (like local citizen and environmental interest groups) are frequently.
unaware of the existence and availability of draft statements. For the purpose
of making draft EISs most useful at the smallest cost, the list of recipients
of a draft EIS for review should be carefully constructed. While each case
is unique and no genera' formula for distribution can be provided, the following
rules of thumb should be kept in mind. Draft EISs need not be circulated to
every agency in the state with some type of environmental expertise (a rather

-Targe riumber), but only to those which might be reasonably assumed to have an

expertise to contribute to the evaluation of the impacts of the project in
question. Draft EISs need not be sent to all federal, state, and local agencies
which are authorized to develop and enforce environmental standards on the off
chance that they should be considered "appropriate" agencies, but only to those
which might be reasonably assumed to have an interest in or a contribution

to make to the evaluation of the impacts of the project in question. Most
importantly, emphasis should be given to providing for basically local re-

view of local projects of primarily local significance and both state and

local review of projects of statewide significance.

EQC rules and regulations currently require that

[pJublic meetings . . . be held by the Responsible Agency or
Responsible Person as part of the Draft EIS review process. This
requireme~t may be met by the incorporation of the discussion of
the Draft EIS into another public meeting or hearing (e.g., a per-
mit hearing) that is already scheduled as-part of that action,
provided that notice is properly given of the incorporation.
[Minn. Reg. MEQC 26]
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We believe this requirement to be necessary and would only point out that
other hearings will almost always be necessary on projects for which EISs
are prepared. Every effort should be made to 1ncorporate the discussion
on the EIS draft as descr1bed above.

The current review period for draft EISs that is provided in the EQC
rules and regulations is anywhere from 45 to 90 days at the discretion of
the responsible agency. We strongly recommend that this period be shortened.
One of the primary complaints about the EIS prbcess everywhere is the hor-
rendous delay it introduces. We believe that the present review period intro-
duces a delay that is safely eliminable. The longer an agency has to review
an EIS, the longer that EIS will sit on a desk unattended. We recommend
that the review period for draft EISs be made 30 days with the possibility
of a 15-day extension if an agency submits a written request to the respon-
sible agency for such an extension. The review period should be initiated
as of the date of newspaper publication of the notice of availability of the
draft EIS or the date of the mailing of notice to owners of property abutting
the property which is the site of the proposed project, whichever is later.
Receipt of no written comment within the specified period from any agency,
group, or individual would result in the forfeiture of the right of that agency,
group or individual to expect a .response to such comment.

(4) Final EISs

“At or before the -end of the review period, the responsible agency should
begin preparation of the final environmental impact statement. If the draft
statement was carefully and adequate]y done, preparation of the final state-
ment should be a simple matter requiring relatively little time. In the case
of impact statements on private projects, the responsible agency should be re-
quired to produce the final statement within 30 days of the date which ends
the review period, unless the Environmental Management Hearings Board grants
a written request from the responsible agency for an extension. Such request
must show material need for an extension to be heard.

The final EIS should include (a) the draft EIS, updated, corrected, and
expanded as necessary in view of the review comments (including an upddte of
the 1ist of recipients of the draft),”(b) all comments submitted in review of
the draft, and (c) responses to all reasonable comments submitted in review
of the draft to which a response is appropriate. Review comments making the
same point(s) may be grouped together for a single response. The point is
not to provide an individual response to every comment, but rather to be sure
that all comments are responded to in some way. The best way to respond to
review comments will depend on the nature of the comments received.

If evaluation of the review comments reveals that the draft statement
requires little revision, the final statement may consist of the draft EIS
as originally produced, together with a Supplement to the Draft EIS detailing
corrections and changes and including the review comments and responses to
the review comments. In this case, the Supplement alone may be sent to
agencies and individuals who received the draft statement, thereby completing
the final EIS package. There is no reason to send a second copy of the draft
if it is used as a part of the final statement. If the draft statement re-
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quires substantial revision and/or expansion, a single new document should be
prepared containing a cover letter exp]aining how this statement relates to
the draft EIS and summarizing the major changes. It should be made clear in
either case in just what 'ways the draft EIS has been updated, in order to
facilitate evaluation of the final EIS.

(5) Notifiiation of Availability of Finab EISs

We believe it to be of considerable importance that the EIS process have
a definite end-point. For this reason, we recommend that a statute of limi-
tati?ns be placed upon appeal of EIS adequacy and procedural compliance with
MEPA' which is automatically triggered by a required step in the process. The -
triggering mechanism should be a public notification of the availability of
the final EIS. Such notification is desirable whether or not it triggers a v
statute of limitations. The public notification should be required to be given
at the same time as or after the delivery or mailing of the final EIS to the
appropriate agencies. It should include: (a) the publication of notice of
the availability of the final EIS‘(and the triggering of the statute) in a
newspaper of genera] circulation in the county, city, or general area where
the property which is the site of the proposed project is located; and (b)
the mailing of notice to.all owners of property abutting the property which
is the site of the proposed proaect The second requirement should be satis-
fiable by the mailing of copies of the newspaper notification. The oppor- :
tunity should be provided to combine these notifications with other public .
notices (e.g., permit hearing notices) given for the same project. The infor-
mat}og provided in public notices on the availability of final EISs should
include:

Project sponsor, location, and description;

Responsible agency and contact person;

Location and statement of the availability of the final EIS

(office, address, and phone number);

(4) Approximate cost of the final EIS for 1nd1v1duals des1r1ng
personal copies; and

(5) Final date for initiating appeal of the adequacy of the EIS

or of satisfaction of the procedural requirements leading to

the EIS. .

A~~~
W —

We also recommend  that notification of the ava11ab111ty of final EISs be '
included by EQC staff in the MEPA Monitor.

Any other means by:which the'pub11c which is . to be affected by or which
is interested in the proposed project can be notified of the av§11ab111ty of
a draft environmental impact statement are strongly encouraged.

]Seé sub-section G of the present section.

2See Appendix C to this report for a summary of public notification
in the EIS process.
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(6) Disposition of Final EISs

Final EISs (or Supplements to Drafts, if appropriate) should be sent as
a matter of course to thé Environmental Quality Council, the regional develop- -
ment commission in wh?se jurisdiction the project is proposed to occur, the
State Planning Agency , all public agencies with jurisdiction by law over the
proposed project, all other public agencies which submitted review comments
on the draft statement and/or which request a copy of the final EIS, all en-
vironmental or public interest groups active #n the area to be affected by
the proposed project, the project proposer (in the case of a private project),
and any private group or individual who submitted review comments on the draft
statement. Copies of the final statement should be available for public in-
spection at the office which houses the responsible agency and placed in the
public library (if one exists in the area of the project). Copies of the
final statement should be available for the cost of reproduction to any other
individual or group.

Production of the final EIS is not the end of the evaluation of environ-
mental information relative to the action it addresses. In an important sense,
it is only the beginning. Once the information has been collected, analyzed,
and publicized, it is to be used by decision makers in judging whether or not
the project in question should be approved or disapproved. The final environ- -
mental impact statemen} should accompany the proposal through the existing
agency review process. :

The existing statutory authority of state agencies and local governments *
in Minnesota provides for a wide variety of regulatory uses of the informa-
tion contained in impact statements, both in terms of the grounds for project
approval and disapproval and in terms of the scope of conditions that may be
attached to project approval. We have recommended that conditionalization
authority be expanded if and as necessary to give all agencies (including local

_governments) the power to attach mitigating measures identified in EISs as pro-
ject conditions. MEPA itself provides two further regulatory controls for
-putting EIS information to use which we heartily recommend be retained:

No state action significantly affecting the quality of the
environment shall be allowed, nor shall any permit for natural
resources management and development be granted, where such ac-.
tion or permit has caused or is 1ikely to cause pollution, im-
pairment, or destruction of the air, water, land or other natural
resources located within the state, so long as there is a feasible
and prudent alternative consistent with the reasonable requirements
of the public health, safety, and welfare and the state's paramount
concern for the protection of its air, water, land and other natural
resources from pollution, impairment, or destruction. Economic
considerations alone shall not justify such conduct. [Minn. Stat.
Section 116D.04, subdivision 6 (Supp. 1973)] :

]See sub-section (7) below.
21n the case of an EIS done on a project proposed in a critical area, this

recommendation would require that the EIS accompany any permit applications re-
lating to the project which are reviewed by the EQC.
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Prior to the final decision upon any state project or action
significantly affecting the environment or for which an environ-
mental impact statement is required, or within ten days thereafter,
the [environmental quality] council may delay jmplementation of the
action or project by notice to the agency or department and to in-
terested parties. Thereafter, within 45 days of such notice, the
council may reverse or modify the decisions or proposal where it
finds, upon notice and hearing, that the action or project is in-
consistent with the policy and standardS of sections 1 through 6.

. . . [Minn. Stat. Section 116D.04, subdivision 9 (Supp. 1973)]

The provision of such regulatory.teeth in MEPA gives the EIS process in
Minnesota a significance which it does not have in other states.

(7) The Long-term Use of EIS Information

One of the great tragedies of environmental impact statement processes
wherever they are in use around the nation is that there is no systematic
provision made for the long-term use of the information contained in EISs.

A great deal of time, money, and basic research are involved in the analysis

of the environmental impacts of proposed projects, but once a project is
finally either approved or disapproved the EIS becomes dead paper gathering
dust on shelves. As mentioned previously, one of the main reasons for the .
need for an impact statement process in the first place is that existing in-
formation on the environment is inadequate for sound decision making and

long range planning. There is something absurd about requiring impact state-
ments becausé existing information is inadequate and then not incorporating

the information provided with the previously existing information.

The State Planning Agency is currently attempting to provide a compre-
hensive overview of Minnesota's natural resource information, pulling together
a variety of sources. The developing system is called the Minnesota Land
Management Information System (MLMIS). We strongly encourage this effort and
urge that adequate continued funding be made available. Further, the need
for incorporating EIS information into the system when it has matured can
hardly be over-emphasized. In order for those working with the MLMIS to have
EISs available for the eventual inclusion of the information they contain,
they will need to receive copies of all EISs produced in the state (hence,
the inclusion of the State Planning Agency as a final EIS recipient above)
and they will have to have some kind of simple filing system for keeping them

straight.

If copies of EISs are centrally located and sorted out in this way, very
little additional work would be necessary to provide a simple environmental
data library, which we believe would fulfill what will be an increasing need.
The information contained in EISs is not only useful with respect to the long-
term goal of providing a comprehensive statewide information system; it is also
useful as data sources for new EISs and other environmental analyses. If a
responsible agency charged with the production of an EIS could obtain copies
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of previously prepared EISs dealing with the same location and/or the same
type of project, a great deal of "original research" on the part of the new
impact statement preparer could be eliminated. Nor is the preparation of a
new impact statement the only reason for needing the information contained
in previously completed EISs. Nor are EISs the only documents that could
be usefully stored in such a library.

The need for an interim environmental data library should be obvious.
Ideally, such a facility would receive, cataldg, store, and retrieve all
environmental impact statements and other analyses, studies, reports, theses,
and dissertations produced in the state. It could be set up and operated at
a minimal cost and, by establishing a minimal user charge, part of the opera-
tion cost could be recovered. It could act as a depository for 1nformat1on
producers in the state and could in turn be used by a]]

The key to the success of a system like this is the cataloging structure.
It must be simple enough to allow data input without complication and quick
retrieval upon request. There should be a location index to recall documents
dealing with specific sites and there should also be a project index to obtain
information on similar types of projects. They should be cross-referenced to
allow the user to obtain the greatest number of relevant information documents
while referring to only one of the index systems.

Since the MLMIS geo-grid system is based on the U.S. Land Office Survey,
the environmental document library location index should also be keyed to this,
system. A much larger grid cell is likely to be necessary for library use,
however--perhaps the six mile square township would be appropriate. Each
geographical township in the state would have an index number, and as documents
were received by the library they would receive a location number according
to the township in which the project was located. A location index file would
be maintained with file cards for all documents, arranged by township number.
Recall of any document in the 1ibrary could be accomplished by referring to
the location number. _

A second document index should be provided in order to obtain material
dealing with project types similar to those of a new proposal. A project cate-
gory list should be developed with a numerical coding system, and as documents
are received by the library, a project number could be assigned. Another index
file would be maintained with the file card for each document in the library,
organized according to the project category list. Any person requiring infor-
mation on the common impacts of a particular type of project could request
documents from the library by specifying the project type involved.

The library staff would compile and maintain a catalog for use by persons
in the state to identify documents stored in the library. The catalog would
consist of summaries or actual copies of the index cards of both data organi-
zation systems. This catalog would be distributed to all potential users and
periodically updated by issuing catalog supplements. The catalog updating pro-
cedure could be tied to the MEPA Monitor.

102



Initially, the library would operate as described above, with users
obtaining copies of whole documents using one or both of the index systems.
As this system matured and the MLMIS also became more advanced, the data stored
in the library could be abstracted from the documents and fed into the data
banks of the MLMIS, using the coding manuals presently being developed. This
would enable a wealth of data that would normally be lost to accelerate the
development of a much needed central state data system with complex analysis
capabilities. Not only would this provide a mass of detailed natural resource
data for use in preparing environmental impact statements now and in the future,
but as the MLMIS begins full speed operation it would also provide a natural
resource input into the planning processes of the state and local governments. .
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G. Appeal

(1) An Administrative Appeal Process

There is currently no administrative appeals process which can be used
to handle various appealable decisions made and actions taken under MEPA.
A handful of appeals have been made of actions taken by the EQC, and all
such appeals have been made directly to the coyrts. We strongly recommend
as an important adjunct to decentralization that an administrative appeals
body be established to hear appeals of decisions made and actions taken
under MEPA. If the Environmental Quality Council is to be freed from pro-
ject-by-project decisions, allowing it to direct its attention to the sub-
jects recommended in sub-section B of Section IV, the Council cannot be
saddled with an administrative appellate function. We recommend that a new
body, to be called the Environmental Management Hearings Board, be created
to perform the appellate function. (See sub-section A of Section IV for
recommendations on the structure and general functioning of the Board.)

The advisability of creating a special appeals process for MEPA is not
clearcut. At least three major objections might be raised against such an
undertaking: (a) we are, in effect, simply adding another step in the EIS
process before appeals are taken up in court, and the time delay is unaccept-
able; (b) such a Board could not maintain the image of objectivity that is
attributed to the courts; and (c) a special appeals process would be expen-
sive. While none of these points may be taken 1ightly, we feel that argu-
ments on the other side are somewhat stronger. :

In response to (a), it should be pointed out that, currently, in cases
where applicants actually do get a case to court, there is frequently a long
delay because of present court overloads. This situation will become worse
if numerous appeals relating to the decentralized EIS process are added to
court dockets. ,Under existing administrative environmental appeals processes
. in other states , there is a significant "washout" of cases--that is, a sig-

‘nificant percentage of cases appealed administratively never get taken to
court. Experience elsewhere indicates that a full-time administrative appeals
body is able to decide on cases brought before it far quicker than issues can
be settled in court. Though more appeals may be filed with the Board than
would be filed in court, the quickness of administrative action and the wash-
out effect make it very unclear whethér or not an administrative appeals pro-
cess would result in time delays overall. In response to (b) in the preceding
paragraph, while it may be true that an image of objectivity is less likely
for a hearings board than it is for the courts, it is likely, on the other hand,
that courts will not have the environmental expertise attainable by a board
hearing only appeals on environmental issues. In response to (c). it should
be pointed out that it is not at all obvious that a new administrative appeals
system will be more expensive overall than court appeal. ldeally, MEPA appeals
would be heard on the record only and no expensive personal appearance (or

]The two administrative appeals board with which we are most familiar
are the Pollution Control Hearings Board and the Shorelines Hearing Board
in Washington State. Both boards are effective and provide positive test
cases for statewide appellate mechanisms for the handliny of environmental
issues.
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hiring of attorneys) should be necessary. From the point of view of the
private citizen, then, appeal to the Environmental Management Hearings
Board would be much cheaper than appeal in court. From the point of view
of public expenditure, the issue is not clear. The existence of the Board
is very likely to reduce the number of cases that would otherwise be taken
to court (the "washout" effect mentioned above), and the money spent on
the one side is likely to be saved on the other. ' For these reasons, and
because we feel that an administrative appeals process would provide far]
more equitable access to aggrieved citizens than is available at present ,
we recommend the creation of an Environmental Management Hearings Board
and an administrative appeals process.

(2) Appealing Decisions Made and Actions Taken under MEPA

Appeal of decisions made and actions taken under MEPA to the Environ-
mental Management Hearings Board should constitute the only administrative
recourse for these decisions and actions. Appeal should be allowed to be
initiated by the project proposer, any governmental agency, and any private
individual, corporation or organization in the area to be affected by the
project in question. The point at issue should be decided on the record.

. together with such supporting documents, briefs, affidavits, and oral argu-

ments as the Board may in its discretion require,.

Appeal would be heard on declarations of exemption, significance de-
cisions, environmental impact statement adequacy, and all forms of proce- "
dural compliance with MEPA. If pubtic notification is given as described
in sub-section E of this Section for an exemption or significance decision,
an appeal of the decision or of the fulfillment of procedural requirements
leading to the decision would not be valid unless filed with the Board
within sixty days of the date of newspaper notification or within sixty
days of the date of the mailing of notice to interested governmental agencies
and owners of property abutting the property which is the site of the proposed
project, whichever date is later. Exemption and significance decisions should
be appealable on the grounds that an incorrect decision was made as shown by

the material submitted in support of that decision or on the grounds that the

support material was inadequate for the making of the decision. The Board
should be empowered to reverse or declare null and void a decision made or

an action taken, and/or remand the dec1s1on or action to the responsible agency
for further study.

If an environmental impact statement is required on a project. an anpeal
of the adequacy of the statement or the fulfillment of the procedural require-
ments leading to the statement should not be valid unl-ss filed with the Board
within sixty days of the date of newspaper notification of the availability
of the final environmental impact statement or within sixty days of the date
of the mailing of notice to owners of property abutting the property which
is the site of the proposed project, whichever date is later. A finding by
the Board that an EIS is inadequate would require the responsible agency to
revise the document as specified by the Board.

]As argued in sub-section A of Section III, the petition process currently
available does not appear to provide adequate access for aggrieved individuals.
Nor does the Citizens Advisory Committee provide the appropriate channel.
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The Board should also be empowered to (a) select a local government
to fulfill the role of responsible agency with respect to a project for
which the local governments involved are unable to choose a.responsible
agency by mutual agreement, and (b) decide on requests from responsible
agencies for a time extension on the preparation of final EISs in the case
of private projects. The Board should not be empowered to hear any appeal
of a decision made or an action taken by the Environmental Quality Council,

(3) Court Review

We strongly recommend that court review of the ‘'decisions rendered by the
Environmental Management Hearings Board be strictly limited. The possibility
of an action going through an endless appeals process, potentially causing
time delays, should be avoided to whatever extent possible. For this reason,
we suggest that the decisions of the Hearings Board be final, except that
within thirty days after the final decision on an appeal, the aggrieved party
to the appeal should be allowed to appeal to the district court. But such
appeal to court should be allowed solely on the grounds that the Hearings
Board's disposition of the appeal was either (a) arbitrary or capricious,
without a Qasis in fact, or (b) illegal because it was based on an unlawful
procedure.’ To further speed the process, if an appeal of a Hearings Board
decision is heard and a decision is rendered in court, we recommend that the
prevailing party in the appeal be en%it]ed to recover reasonable costs and
attorney fees from the losing party.” This combination of controls should
ensure the timely use of the administrative appeals process as embodied in R
the Environmental Management Hearings Board without causing undue delays re-
sulting from unnecessary and ill1-founded appeals of decisions to the courts.

]It is clear that the courts reserve the inherent power of review of
decisions and that any legislative limitation of appeal from administrative
decisions concerning compliance with MEPA can go no further than to Timit
appeal to the conditions under which the courts have reserved the right
to hear appeals. Some careful legal research would be necessary in the State
of Minnesota to determine precisely what power Minnesota courts have reserved
for themselves. The limitations mentioned in the text may not be allowable.

2The requirement that a losing party in a court appeal pay the reasonable
court costs and attorney fees of the prevailing party is suggested to help
1imit court review to the most significant cases. It is important to note
here, though, that although this may significantly Timit court appeals, it
would not affect anyone's right to administrative appeal.
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VI. NON-PROJECT ACTIONS

In sub-section B of Section V of this report, it was suggested that ac-
tivities can be conveniently divided into two classes. The first class in-
cludes those activities which themselves constitute manipulation of the en-
vironment, which were referred to as "projects". The second class includes
those activities which do not constitute such manipulation, and are referred
to as "non-project actions". The proposed environmental impact statement
process presented in Section V was made applicable to projects only. Through
actual experience, it has.been found that an EIS process works relatively
well for projects. However, for other actions which do not have as a direct
end the establishment of some type of project, the EIS process has been less
satisfactory. 4

Non-project actions generally include the following types of actions:
legislative proposals; the adoption of rules and regulations and local or-
dinances and resolutions; the establishment of special purpose governments
and rates and tariffs; the adoption of plans and programs; sales, leases
and rentals of public property; leases, rentals and purchases of property
for public use or control; the adoption of budgets; and governmental approval
pertaining to applications submitted by private parties, including authori-
zations for land use and land use changes. In some of these non-project
action situations, the implementation of an action approval or disapproval
may be the only governmental decision or action before a specific project
is actually uridertaken. In these instances., it is required (under the pro-
posed system) that the action be treated as a project and undergo the normal
environmental review procedures as necessary. This application of the pro-
cess to governmental approvals pertains especially to private applications
governed by land use controls. ‘The EIS process would also be triggered by
the sale, lease, or rental of land when the transaction includes approval
of a specific use of the property in question. A third non-project action
-‘which may specify the implementation ¢ a specific project for a specific
location is a legislative proposal. However, we believe that legislative
proposals cannot be adequately handled by the EIS process because of the
nature of the legislative system and the problems associated with it.

Since the passage of NEPA, there-have been numerous attempts to

grapple with the question of how to handle non-project actions. It is recog-
nized that non-project actions may well end up having a significant effect

on the environment. However, at the time they are implemented, they usually
represent a commitment only to a general course of action, which may or may
not relate to any given project or for that matter to any given site location
or set of site locations. Since the EIS tool is very much oriented to the
analysis of individual projects occurring on a given site or sites, how can
it be made to apply to an action which is so vaguely related to a specific
site(s) as are most non-project actions. After struggling with this question
for more than two years, we have come to the conclusion that the project-
type of EIS process cannot adequately accomplish an effective non-project
action environmental analysis. At best, EISs prepared for these cases result

107



in an expenditure of money for rhetoric which tends to be totally useless,
Monies potentially earmarked for this project-type analysis would be much
more effectively spent if they were allocated to strengthening the planning
process rather than doing unhelpful impact statements. However, this does
not obviate the need for some type of tool for environmental analysis which
can be utilized for non-project actions potentially affecting the environ-
ment. ‘ '

The present section is devoted to the presentation of a simple means
of establishing a workable and meaningful process of environmental analysis
for non-project actions. Generally, the procedure which we are suggesting
involves the use of an "environmental note", the concept of which will be
develaped for the non-project action category of legislative proposals.

One of the most prevalent types of non-project actions is the legis-
lative proposal. At the state level, this takes the form of proposed bills
in the state senate and house. At the local level, it usually takes the
form of proposed ordinances. Whatever form it takes, though, legislative
proposals are one of the most difficult of non-project action types to handle
under the auspices of an environmental policy act. Legislative proposals
at the local governmental level may number into the hundreds over the course
of a year. State legislative proposals may well number into the thousands
for one legislative session. By limiting the environmental analysis of legis-
lative proposal to those bills which have the potential to affect the environ-
ment, the affected number of proposals can be cut substantially. However, '
even if the number of legislative proposals needing some analysis is cut in
half, or to one-third the total, or less, there will still be a large number
to contend with.

Not only does the large number of legislative proposals cause problems
to an environmental analysis system, but so also does the way in which they
are proposed, processed and amended. In many instances, legislative measures
are proposed on the very day on which they are passed. This is particularly
~ true in the final few days of the state legislative session. This rapidity
of action would pragmatically preclude any type of environmental analysis ex-
cept something that is only purfunctory. The processing of large numbers of
legislative proposals practically eliminates the possibility for including
a lengthy environmental analysis, even if there was sufficient time to com-
plete it. Quite often legislators, councilmen and commissioners have little
time to read the legislation itself, let alone read and study an extensive
environmental analysis. Finally, legislative proposals rarely make it through
the full process in the form in which it is proposed. Our own experience with
an amendment to the State Environmental Policy Act in the State of Washington
points dramatically to this fact. The amendment which was first proposed,
well thought out and researched, including extensive background information
was amended some twenty-seven times in committees and on the house and senate
floors before it was finally adopted and signed into law. It would be almost
impossible to update the typical type of impact statement analysis each time.
a legislative proposal is amended.
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v Due to such basic problems as these, the State of Minnesota, when it
developed its present rules and regulations for the implementation of MEPA,
excluded legislative proposals for consideratior under the Act. Exclusion
because of problems relating to how to provide the means for environmental
analysis for legislative proposals should not be taken to suggest that legis-
lative proposals will not have an effect on the environment, potentially a
very significant effect. Quite the contrary. It is merely a recognition
of the fact that the typical environmental impact statement process, including
the time-consuming review process, which is necessary, is totally inapplicable
to these actions. If there is a desire to provide some type of environmental
analysis of proposed legislation so that decision makers considering the legis-
lation will be potentially better informed, a much simpler tool than the en-
vironmental impact statement must be developed and used.

In our attempts over the past years to come up with an adequate solution
to this perplexing situation, we came upon a method utilized in some states
to provide a fiscal impact analysis of those legislative proposals which have
the potential to require the appropriation of monies in their implementation.
In the State of Washington, this tool is referred to as a "fiscal note". The
note is a short, two page form which provides space for the basic description
of the proposed legislative action and then a brief summar.y of what and how
much money it will take to implenient the proposa] if it is passed. It became
apparent that this type of mechanism might also be useful in providing a sum-
mary environmental analysis for those legislative proposa]s which have the
potential to affect the environment.

The proposed form for this type of brief environmental analysis is
appropriately ¢alled the "environmental note". Its purpose is to summarily
describe the legislative proposal and state the purpose of it, and then to
briefly address five basic questions which should be answered in order to pro-
vide some indication as to what effect that legislative proposal might have
on the environment. A proposed form for this environmental note is included
on the following two pages. It should be emphasized that this environmental
note form is the absolute minimum which we would recommend for inclusion in
legislative proposals potentially affecting the environment. In certain cases
where the proposed legislative proposal will result in a specific project which
will significantly affect the environment, we would strongly recommend a more
detailed analysis than is called for in the environmental note. :

The environmental note, whether it be the very short form presented in
this section or include expanded documentation of the proposed legislation's
effect on the environment, would not undergo the same procedural steps as the
environmental impact statement. The responsibility for preparing the environ-
mental note would belong to the proposer of that legislation. Once the legis-
lation is available for committee (or council or commission) review, and/or
for citizen review, the environmental note would be attached to the proposed
legislation and subsequently be available for réview in the same package with
the legislative proposal. The "note" should take very little time or effort
to complete, and it should be kept as short and as simple as possible so that
busy legislators or other decision makers can effectively use it. If the le-
gislation is amended or changed in a way which substantially alters the accuracy
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ENVIRONMENTAL NOTE

. L Concerning
Responding Agency Title : ‘ ’ SF No. HF No.
O}iginal ...........
House Committee Amendment.: .
Requesting Agency ' Senate Committee Amendment .

Engrossed House Biil . . . . .
Engrossed Senate Bil1f. . . . .
Substitqte .......

Bi11 Requested By: Executive ; Department : Legislative Committee o
Title

New Program or Activity ; Change in Existing Program or Activity

Title of Bill: An Act Relating to . .

PROJECTED ENVIRONMENTAL IMPACT OF THE PROPOSED LEGISLATION

Description and Purpose of the Proposed Legislation:
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Existing Conditions to be Affected: p

Environmental Impact of the Proposed Legislation:
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of the note's statement of the projected environmental effect of the legis-
lation, and if there is adequate time, it should be changed to reflect the
altered environmental effects.

If the concept of the enivornmental note is accepted as a potentially
useful tool for legislative proposal analysis, it may be a vehicle which
can be used to provide environmental analysis of other non-project actions
which do not specifically authorize a given project for a given site loca-
tion as well. The environmental note may be gqfiite useful when attached
to the following types of non-project actions: the adoption of rules and
regulations; the adoption of budgets; the establishment of special purpose
governments and rates and tariffs; the adoption of plans and programs;
sales, leases and rentals of public property for non-specified uses; and the
purchase, lease or rental of property for non-specified public use or
control. If the environmental note concept is used for these other non-
project actions, the format would have to be somewhat altered from that
presented previously for use with legislative proposals. It is hoped that
the environmental note form presented here will be of assistance in pro-
viding a form type which can be altered for use with these other non-project
categories.

Many rules and regulations which are adopted daily fall into the cate-
gory of non-project actions affecting people in a “non-environmental" way.
These rules and regulations should not be considered for MEPA analysis,
even by means of the environmental note. There are some rules and regulations
however, which do affect the environment. An example of such would be the '
adoption by rule and regulation of certain measures for implementing a siting
program for power transmission lines. In this case since the rules and regu-
lations would not relate to any specific transmission line routing, ar en- '
vironmental note should be attached to the proposed rules and reqgulations as
these rules and regulations go through the normal review and hearings process
for official adoption. Also, in many cases, the adoption of local governmental
ordinances resembles the adoption of state rules and regulations much more
closely than it does the process for legislative proposal adoption. Again,
in this case, an environmental note would be the minimum analysis which should
accompany the proposed ordinance.

When the adoption of budgets is considered for potential environmental
review, the environmental note should.in all cases be attached to budget items
relating to individual capital improvement projects and especially to capital
improvement items that are programmatic in nature. The EIS process would be
triggered in relation to the individual projects budgeted for at some point
before project implementation (see sub-section B of Section V), but it would
not be triggered by the budget proposal itself.

The establishment of a special purpose government is usually oriented
to the desire to provide a single, specific service for a given jurisdictiunal
area. Quite often the mere act of establishing the governmental agency does
not constitute the authorization for and/or implementation of specific projects,
but rather it establishes the potential for the development of a specific
service for yet unidentified areas. In this case, it would be appropriate to
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‘attach,an environmental note to the legislative or initiative proposal which,
when voted upon, would result in the formation of this special purpose gov-
ernmental unit.

Generally speaking, a rate or tariff deals in the regulation of the
movement of goods, people and/or power. Whenever the regulations govern-
ing rates and tariffs change, there may be a change in the frequency or
pattern of these movements, and the consequent’change may have an effect
on the environment. Also, if a change occurs or a new rate or tariff is
established, it will generally affect an area of wide geographical and
physical diversity and it -would be impossible to provide specific commen-
tary on specific environmental effects. A general statement of the poten-
tial effects included in an environmental note should be considered suf-
ficient pragmatically to meet the needs of MEPA compliance.

Another set of non-project actions for which the use of the environmen-
tal note should be considered in some form are plans and programs. Although
quite often plans and programs are presented as separate documents, they
tend to be inextricably tied together, with one predicating and helping to
implement the other. For example, the adoption of a program by a city coun-
cil may call for the adoption of a comprehensive plan for the city. In this
case, an environmental note would most likely not be needed for the adop-
tion of the program, but it should be inc}uded with the comprehensive plan
when the plan is considered for adoption. Other programs, such as the adop-
tion of a community development program in a local area, may include spe-
cifics such as housing relocation criteria, and consequently should mini-
mally be covered with the environmental note as well. The note should suf-
fice for the type of environmental disclosure necessary at this point in
the decision-making process. Extensive time and/or monies should not be
wasted on meaningless environmental review or disclosure, but rather those
monies .and efforts should be expended on strengthening the env1ronmenta]
integrity of the plan or program which will be developed.

The sale, lease or rental of governmental property frequently contains
conditions identifying specific uses as being the only allowable uses for
the property in question.. In these instances, particularly if the sale,
lease or rental is the only governmental control action associated with
the property and its potential use, we recommend that the full environ-
mental impact statement process be utilized. However, if the sale, lease,
or rental is merely a general transaction, without specific uses or con-
ditions attached, which is a frequent occurrence, an environmental note
should be completed if the transaction will have the potential to affect

]An environmental note would not even be necessary at this stage if
the adoption of a comprehensive plan also meant that the environment was
being adequately considered as an integral part of that plan. However.
this has not been the general case to the present time, so the environmen-
tal note must be considered a minimum for environmental analysis and dis-
closure concerning that plan. (See Section VII of this report.)
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the environment. The same would hold true in the case of the purchase,
lease, or rental of property by a governmental! agency.

One final point should be addressed here. OQObviously, all or some of
the above-mentioned non-project actions could be considered for total
exemption from the MEPA process, including exemption from the use of the
environmental note. However, we do not recommend this move since the
non-project actions dealt with here sometimes result in substantial im-
pacts on the environment of the State of Minnesota. We feel quite strongly
that at Teast a minimal effort must be made to analyze and disclose the
potential environmental impacts resulting from any activity which has the
potential to affect the environment. Consequently, the minimal level of
analysis which we would recommend for the non-project actions described
herein is the environmental note or a similar type of brief analysis.

The key to-any approach to non-project actions, though, is to keep it
simple and short so that it becomes a tool of actual use in the decisior-
making process.

114




VII. AN ENVIRONMENTAL PLANNING PROGRAM

A. Introductory Remarks

The environmental impact statement is an attempt to inject
environmental sensitivity into the decision-making machinery.
It is, however, a tactical approach rather than a strategic
one. It suggests that environmental quality as a public policy
has not been institutionalized into the decision-making frame-
work, and, until it is, proposals will have to be reviewed for
their effect on the environment. An effective environmental
management program would have no need for impact statements.
Environmental concerns, just like economic, social, and po-
1itical concerns, would be an integral part of the total de-
cision-makingTeffort. The environment would no longer be an
afterthought.

The above statement all too accurately focuses on one of the most im-
portant probléms facing an environmental policy act, which, by its nature,
must rely on that document referred to as the ervironmental impact state-
ment as the tool for injecting a detailed environmental awareness into the
decision-making process. An impact statement tends to be a reactionary
response to a proposed project. Quite often, informal decision has already
been made to implement a project before the EIS relating to that project is
begun. The EIS becomes merely paperwork, a stumbling block in the path
of "progress". S

This is not true in every case, of course. The impact statement as
a tool has become very important for a number of reasons. It has provided
a public disclosure of projects which has not occurred before. It has, over
time, developed an environmental awareness in those bodies or individuals
proposing projects. It has given a much broader and more complete view of
what a proposed project might do to the environment. And, without question,
it has helped bring to the more staid and traditional planning processes an
environmental orientation that was seldom found in previous years.

The environmental impact statement process nationwide seems to be in
a "holding pattern". Governmental officials, the general citizenry, and
private developers alike are now used to its presence, and, given a properly
devised and operating system, find that it can be a useful decision-making
tool, even though sometimes quite a nuisance for everyone. As both the
national and state environmental policy acts are maturing, so too are the
EIS systems which help implement them. Legitimate efforts are made increasingly
to do -environmental impact statements on plans in the hope of making planning
and the decision-making based on planning more environmentally sensitive.
EISs are now being prepared on programs in an attempt to deal conscientious!'y

1American Society of Planning Officials, statement found in a project
narrative of a proposal submitted by ASPO to the Environmental Protection
Agency. )
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with the cumulative impact of a multitude of projects and non-project actions.
Such efforts are a very good sign of an increasing environmental awareness,
but, as argued in sub-section B of Section V, we believe that they are mis-
directed. If the EIS process is applied to plans and programs, it tacks a
detailed environmental review onto the end of the planning and programming
processes. It does not, however, inject environmental considerations into
the processes themselves. It does not provide for environmentally sensitive
planning and programming at a time when alternative uses are truly meaning-
ful, when most substantive decisions are made, before monies are allocated.

The relationship between planning and the EIS process is frequently
argued from a different perspective as well. If a local governmental juris-
diction has a comprehensive plan, is that not sufficient to ensure environ-
mental protection? Fortunately, it is increasingly widely recognized that
the answer to this question is a resounding no. Current planning processes
(together with existing permit processes) provide only a beginning on the
task of collecting, analyzing, and using the site-specific environmental
information that is necessary for environmentally sound decision making.

We concur with the Minnesota Legislature in believing that MEPA (and its
EIS process) is necessary at this time and that existing planning and permit
structures are not adequate to provide the environmental protection and en-
hancement that are needed.

The overriding goal of both MEPA and the state's planning enabling
statutes is to develop a better decision-making process. The tools offered
to attain this goal are not the same, but they have one very important
point in common. For either the EIS process or the planning process to be
effective, the data on which both are based ("existing conditions" in an
EIS) must be carefully collected and analyzed. In an EIS the analysis of
existing conditions includes an exhaustive study of the pre-project environ-
ment, including geology, soils, flora, fauna, hydrology, etc. In the com-
prehensive planning process, the same kind of data, usually on a larger
scale, is researched and mapped in order that the policies and goals of the
municipality, county, or state can be properly related to the physical make-
up of the jurisdiction.

It is this common need for environmental information that provides the
base for a transitional tie between the EIS process and a comprehensive en-
vironmental planning process. We believe that a comprehensive planning pro-
gram that is strongly oriented to the collacation of environmental infor-
mation on a relatively small scale would go a long way toward fulfilling
the overriding goal of MEPA: to ensure environmentally sound decision making.
If such a planning program were implemented, the EIS as currently known
should not be needed. Establishing such a program could not be easily or
quickly accomplished, but we believe that it would provide an invaluable in-
put into the decision-making process. :

The mechanism which we recommend for developing this transitional pro-
gram is the optional modification of local and state agency planning pro-
grams. This modification would result in the adoption of an "environmental
element" in the planning program of the jurisdictions opting to implement
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such a program, and the subsequent requirement that all planning imple-
mentation tools, such as zoning ordinances and subdivision controls, be

in consonance with the adopted comprehensive plan, of which the environmental
element would constitute a major part. It is anticipated that by adopting
such an "environmental element" in a planning program, much information which
is presently included in an EIS concerning a specific project site or alter-
native sites can be adequately covered in the planning process itself. This
would not obviate the need for a project report of some type to enable the
appropriate planning officials to correlate a proposed project with a given
site (or sites) for the identification of potential problems. (This project
report will be described in greater detail in sub-section B of this section.)

Before attempting to set forth specific procedural and substantive
detail for this proposed planning program, a number of basic assumptions
should be noted. First, it is assumed that the decentralized environmental -
impact statement program recommended in Section V will be adopted by Minne- .
sota and that it will be applicable to all agencies of the State of Minnesota.
in one form or another. ‘

Second, it can be assumed that certain agencies, cities and counties .
may well be confronted with numerous projects which will require some type
of environmental review on a project-by-project basis. Such governmental
bodies will most likely be those most interested in implementing an alter-
native program which would alleviate the need for massive and time consuming
project-by-project impact statements. . Local governmental agencies confronted
with this type of situation will for the most part be those which are pre-
sently relatively well developed and undergoing change or continued develop-
ment or those which are beginning to undergo deYelopment‘pressure of either
a residential, commercial, or industrial nature.

Third, the planning program to be presented assumes that there should
be -a desire in those governmental agencies which have already attempted to

‘]It should be noted that project-by-project environmental analysis may
be far more realistic, less ‘costly and more practical to implement for small
cities and counties, basically in rural outlying areas, than would the under-
taking of a massive jurisdiction-wide environmental planning effort. Given
the extremely large number of very small political jurisdictions in Minnesota,
both municipalities and counties (as well as townships), it can be assumed
that their ability to undertake a planning program as will be described be-
low will be minimal. Further, they can expect to have few, if any, projects '
occurring within their jurisdictions that would ever require large-scale
environmental review through a massive EIS undertaking. It is probably much
more practical for these units of government to continue to operate under
a project-oriented impact statement procedure than it would be to develop
and implement an environmentally sensitive comprehensive plan. Their capa-
bilities to develop an adequate comprehensive plan in terms of alleviating
the impact statement requirements, and an RDC's or state agency's capability
of assisting them in carrying out this task, do not make such a task appear
realistic at the present time or in the near future.
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develop strong planning programs to further. strengthen those programs with

a mechanism which would give them a proper alternative to a project-oriented
impact statement program. It assumes that these jurisdictions, by their
recognition of the importance of the role of planning in their decision-
making process, will be amenable to strengthening that process to get away
from that EIS syndrom which nobody really likes and to which everyone would
like to find an alternative.

Fourth, since we are attempting to present an integrated program to
the State of Minnesota, we must assume that the roles recommended previously
for various agencies, particularly the Environmental Quality Council, the -
State Planning Agency, and the Environmental Management Hearings Board, are-
the roles such agencies will actually have.

Finally, a purplexing dilemma should be presented and brought to the
forefront in the very beginning. As almost everyone recognizes, the EIS
process which is usually oriented to specific sites on a small scale, re--
quires the development of environmental information on a scale that is some-
times quite minute. 'For example, it may be relatively easy to identify
soils of a given area in close detail if the area under examination is only
a single acre. On the other hand, a city or county planning jurisdiction,
not to mention the potential geographical jurisdiction of a state agency,
will be many hundreds or thousands or tens of thousands of acres in size.
The information collected on a jurisdiction-wide basis cannot, practically
speaking, be of such minute proportions as can potentially be obtained when
analyzing a specific project site. However, there are important trade-offs
re]at1ng to the question of data scale. First, an environmental analysis
for a given project usually lacks the data for the surrounding 'areas to
show that project's locational interrelationship with surrounding environ-
ments. Second, on a larger scale, areas of potential problems can still be
identified, and instead of doing a broad-based, small-scale analysis for a
number of environmental categories, it should be possible to zero in on and
—research a specific problem or problems in greater detail if it is found
necessary to do so, without going through a full environmental impact state-

 _ment process.: Finally, through a strengthening of the planning process as

described below the overall ability of the decision-maker to become environ-
mentally aware of the entire jurisdiction should be increased. Even though
a certain amount of specific detail may be given up, the environmental plan-
ning program should develop a more environmentally balanced decision-making
process on .the whole.
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B. The Environmental Planning Program for Local Governments]

Under present planning enabling laws in the State of Minnesota, neither
cities nor counties are required to adopt comprehensive planning programs or
plan implementation mechanisms such as.zoning and subdivision controls. The
present law merely empowers the Tocal communities to undertake this type of
planning. The environmental planning program proposed here does not purport
to change this po11cy Although it may be desirable from a pure planning
standpoint to requ1re all local units of government to plan and 1mp]ement
those plans with various control mechanisms, it is not needed to ensure im-
mediately necessary environmental protection and is impracticable in any case.
The environment should still be afforded adequate immediate protection through
MEPA and the EIS process previously recommended.

However, if a local government does exercise its option to establish an
environmental planning program to replace the EIS process, there should most
assuredly be c]ear]y specified procedures which it should undertake to ac-
complish it and minimum standards for the comp]eted program. Consequently,
the remainder of this section will be presented in three parts: (1) pro-
cedures for developing an environmental planning program; (2) identification
and specification of the hard tools which should be found in this planning
process; and (3) operation of .the environmental planning program once it is
adopted and certified. .

(1) Procedures for Developing an Environmental Planning Program

A city or county must first make the policy decision to undertake the
comprehensive planning program (or program update and amendment if it a]ready
- has -a comprehensive plan) which includes the elements necessary for moving
from project-by-project impact statements to reliance on the overall planning
program as its replacement. Once the decision has been made to move ahead,
the planning agency for the jurisdiction should be required to file its in-
tent to begin this environmental planning program with the Environmental
Quality Council and the appropriate regional development commission. This
“Tetter of intent" should be an outline of the steps the jurisdiction will
undertake to accomplish the environmental p]ann1ng program, including but
not limited to the f0110w1ng points:

1. Development of statements on goals and policies relating to

economic, social and environmental priorities and proqrams with-
in the jurisdiction, involving the following groups in the for-
mulation of such statements: (a) local citizens and citizen rep-

]The basic system description will be presented in terms of municipali-
ties and counties in Minnesota. Political:townships which exercise compre-
hensive planning authority should be able to implement the program in much
the same manner as that which is described here for a city or county. A
discussion of state agency implementation of an environmental planning pro-
gram will be found in sub-section C of this section. State agencies may
be forced to Took at an environmental planning process in a different manner
than will a general purpose local government.
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resentative organizations, professional groups, educational
institutions, and other active civic groups; (b) representa-
tives of industry and commerce within the affected jurisdic-
tion; (c) the appropriate regional development commission;
(d) the State Planning Agency, if deemed desirable and ap-
propriate; and (e) other interested public officials and
agencies of jurisdictions abutting or overlapping the juris-
diction undertaking the program. .

2. Identification of the specific planning elements and sub-
elements to be developed in the comprghensive planning pro-
cess, which must include as a minimum’:

(a) Transportation element : '

(b) Community facilities element (including public utilities)

(c) Environmental ‘element

(d) An inventory of current land use and water use

(e) Geographical identification of environmentally sensitive areas

3. A statement to the effect that during comprehensive planning
program development, the governmental unit will undertake the
development of a "project reporting" system which will replace
the project-by-project environmental impact statement process.
This system should include a listing of all projects which
would not need any project reporting. The basis for the list
should be the exemption 1ist in the EQC rules and regulations
governing the EIS process or a similar list which has been
adopted by local ordinance and approved by the EQC for use in
that governmental jurisdiction for the EIS process. Further,
indication should be given that it is the intent of the juris-
diction to develop a short project report form to be used by
the jurisdiction as part of the planning agency (staff) report
to the Planning Commission, Board of Adjustment, or the local
legislative body, and to state-agencies as may be appropriate
(The project report is discussed in greater detail in sub-

- section (2) below.) o

4. The agency should identify its intent to implement the plan-
ning program, once formulated, with specific implementation
tools (e.g., zoning and subdivision controls, performance
standards, etc.) which will be consistent with and recognize
the parameters developed by the comprehensive plan and its
individual elements.

Items (a) and (bf are already described in the planning enabling

legislation for municipalities and counties. Items (c) and (d) will be
described in the next portion of this sub-section, and item (e) would

be completed by taking the information developed in the environmental
element and relating the physical data to the general statements of
goals and policies and to the general parameters for environmental sen-
sitivity which will be in the rules and regulations implementing amended

(See sub-section C of Section V.)
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5. An estimate of (a) the timing of the program to be undertaken,
with an indication of (b) how the governmental unit will accomplish
the work elements (i.e., in-house staff, university assistance,
consultants, RDC, etc.), and (c) what sources of funds it intends
to utilize for developing the program, including local, state,

and federal funding programs

After filing the Tletter of intent to begln the program, the appropr1ate
RDC and the Environmental Quality Council will comment on the general orien-
tation of the proposed program indicating that the intent does or does not
meet the requirements for such a program as established by EQC in rules and
regulations for purposes of environmental planning. If it does not meet the
intent of the EQC, the EQC will identify those items which have been left
out or which need expansion. If the agency wishes to continue the develop-
ment of the environmental planning program, and if the original letter of
intent was found to be lacking by the EQC for whatever reason, the agency
must reformulate the program and then resubmit the letter of intent. Ac-
ceptance of the letter of intent by the EQC indicates that if the inten-
tions are carried out by the jurisdiction which is undertaking the program
the program should meet future certification by the EQC. With acceptance
of the letter by the EQC, the local jurisdiction may then begin its environ-
mental planning program or its update and amendmert process relating to an
existing comprehensive planning program.

It should be emphasized at this stage that for the most benefit to
be :achieved in this type of environmental planning program, the agency
should itself be responsible for doing the majority or all of the work,
including background data accumulation, analysis, and integration into
the comprehensive plan. However, it is recognized that this will not be
possible in all cases. The situation may arise where the agency does not
have or cannot obtain the necessary in-house expertise to carry out many

of the necessary technical analysis functions. In recognition of this

fact, local jurisdictions should be allowed to utilize outside assigtance

from RDC, state agencies, educational institutions, or consultants to help

develop specific elements or sub-elements of the plan. The function of
actually integrating the various elements into the comprehensive plan for
the affected jurisdiction, however, should be completed by that jurisdic-
tion if it is at all possible. The process of developinag an environ-
mentally sensitive comprehensive plan may be as important in developing
environmentally accountable decision-making in a jurisdiction as actually
having the planning documents and process once they are completed. Fur-
ther, a comprehensive planning process is a dynamic program, with elements
and interpretation of the plan constantly undergoing change, and the re-
sponsibility for adequately keeping up with the change will belong to the
local jurisdictions, not some outside agency or consultant.

It is assumed that the development of the environmentally sensitive
comprehensive plan or plan update will potentially take a considerable
Tength of time and much intensive effort to complete. The agency under-
taking the program should be able to seek and receive advice and assistance
from the EQC or the State Planning Agency for program direction to assure
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proper development. This type of contact should be encouraaged by these
latter agencies, whenever possible. Numerous technical auestions concerning
various aspects of the environmental sub-elements will undoubtedly arise,
potentially requiring the assistance of other state agencies. Those agen-
cies should also provide assistance to the jurisdictions undertaking such

a program which have reasonable requests for data and/or assistance in
interpreting and using the data.

Both the present municipal and the preseni county planning legisla-
tion allow for the preparation and adoption of a comprehensive plan. The
municipality requirements for the preparation, adoption and amendment of
a comprehensive municipal plan are given in Minn. Stat. Section 462.355
and the county requirements are covered in Sections 394.23 ("Comprehensive
Plan") and 394.26 ("Public Hearing Required"). Under both statutes, adop-
tion of a new comprehensive plan and amendment of an existing plan require
a public hearing. We strongly urge that these procedures be followed for
the adoption of the environmental planning program.

Once the plan and a detailed description of the planning process, as
outlined in the accepted letter of intent to the EQC, have been completed,
they should be transmitted to the appropriate regional development com-
mission for comment. The regional body should utilize the established A-95
review mechanism to solicit review and comments on the proposed planning
program. After review the documents will be returned to the local govern-
ment. If needed changes in the plan are identified in the review process,
the local agency would be responsible for making the appropriate changes
or explaining why the recommended changes identified in the review process
are not made. After the review and comment procedures by the regional body
are completed, the next step would be the actual adoption of the comprehen-
sive plan, using the existing statutory mechanisms cited above.

The local governmental agency, after officially adopting the compre-
hensive plan, woulld forward the plan, with the comments resulting from the

"RDC and A-95 review process attached, to the Environmental Quality Council

for certification. The EQC would review both the adopted plan and the at-
tached comments for compliance with the items outlined to be undertaken

in the letter of intent and, further, for the details of the plan and alan
implementation mechanisms to determine whether or not the plan is an appro-
priate substantive vehicle to replace, the normal environmental impact state-
ment system of project-by-project environmental review. The EQC would of-
ficially certify all such plans which came before them at their regular
meetings. If the EQC found any procedural or substantive problems which
would make certification impossible, they would comment to that effect,
detailing the areas where problems exist, and return it to the local agency
for revision. After appropriate revision to alleviate the problems iden-
tified by the EQC, the local governmental agency w?u]d officially amend the
plan and resubmit it to the EQC for certification.

]A graphic display of the procedural steps recommended for establish-
ment of local environmental planning programs is presented on the following
page.
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After certification, the local agency should immediately replace the
MEPA impact statement procedures with the planning process procedures. It
would no longer be required to go through the EIS process as detailed in
Section V. Any subsequent substantial amendment to or revision or modifi-
cation of the comprehensive plan by the local agency would require EQC re-
view to determine whether or not certification within sixty days of being
presented with the comprehensive plan revision, modification, or amendment,
the plan, as modified, would automatically be considered to be accepted by
the EQC. If the EQC revokes certification, it-should detail the reasons
why and return the plan to the local governmental agency. At the time of
revocation, the adopted MEPA procedures would automatically be in effect
for that jurisdiction once again, until such time as t?e local government
reapplies for and receives certification from the EQC." EQC certification,
revocation of certification, and recertification should be appealable only
to the courts. Any appeal should be limited to within sixty days of the
EQC action. '

(2) Environmental Planning Program Tools

In the development of the environmental planning process and the com-
prehensive plan by a local governmental agency, two specific tools must be
constructed to ensure implementation of the completed program. Specifically,
these tools are. (a) the environmentally sensitive comprehensive plan, in-
cluding a number of new items such as the environmental element, the geo-
graphic identification of environmentally sensitive areas, and an inventory
of current land and water uses in the jurisdiction; and (b) the project re-
port, utilized in those instances when a proposed project is not specifically
exempted from review under the planning process.

(a) The Environmentally Sensitive Comprehensive Plan

Currently, both the municipal and the county planning legislation allow
the development of a transportation element ("plan" to use the exact termi-
nology) and a community facilities element (or "plan") as part of the com-
prehensive planning process if a municipality or county opts to undertake
comprehensive planning. For an environmentally sensitive comprehensive
plan, we see these two elements as mandatory, due to the fact that one of
the purposes of the plan will be to identify potential or future growth areas.
Such facilities as roads, other transportation modes, sewers, water supply
systems, schools, etc., are very important in facilitating or retarding such
growth. In an environmentally sensitive planning program these elements
clearly cannot be developed totally apart from input relating to such con-
siderations as existing land and water use, ownership patterns, and environ-
mental factors identified in an "environmental element”.

One of the new elements which is an absolute requisite to the develop-
ment of a responsive and responsible environmental planning program is the

]Once certification has been given by the EQC, an amendment to the com-
prehensive plan should usually not require the EQC to revoke certification.
Once adopted, any amendment will most likely strengthen the environmental
considerations in the plan according to changing conditions in the juris-
diction.
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"environmental element" of the comprehensive. plan. We believe that this
element should consist of eight mandatory sections and three optional sec-
tions. The recommended mandatory sections of the element and a brief ex-
planation of each are presented below: '

(a) Topographical Features: The Jurisdiction should be mapped
for slope, with particular attention given to critical (unstable)
and steep slope conditions as well as normal gradients. Also
included should be -a description of any previous and significant
man-made slope adjustments. Special attention should be focused
on dominant and/or unique landforms within the jurisdiction.

(b) Soils: Relevant soil conditions should be identified and
mapped, including the1r classification under an acceptable soil.
classification system. Ana]ys1s should include comment on those
soil types subject to erosion and s11ppage with direct data
developed on soil composition and particle size, and how these
relate to soil permeability,. compactab1]1ty, and potential or
existent agricultural fertility.

'(c) Geological Substructure: A presentation of bedrock types and
conditions to a depth of 400 feet should be the main emphasis of
this sub-element. The substructure composition, depth of the com-
position and stability with respect to the soil overburden and po-
tential for future construction should be indicated. Special geo-
logical considerations should be identified and include, but not
be Timited to, metallic and non-metallic mineral deposits, fuel
deposits (coal, o0il, natural gas), sand, gravel and other ex-
tractab]e resources.

(d) ydro]ogx. Basic to this sub-element is the identification of
all water and water-affected lands. Included should be the iden-
tification of running surface water; intermittent flow stream

- channels where the flow is greater than 100 cfs; ponded surface
water, including wetlands, major ponds, lakes and reservoirs;
ground water recharge areas, and major aquifers in the juris-
diction. Specific attention should be given to any area with
flood potent1a1, and the 100 year flood plains should be deline-
ated

(e) Vegetative Cover Type: This sub-element should consist of the
identification of major vegetative types with a minimum breakdown
including forested areas, brushland cover, natural grasses, agri-

The issue of the wtilization of common classification/nomenclature
systems for data development will be discussed below. Suffice it here to
mention that we recommend that it be the duty of the State Planning Agency,
in consultation with other appropriate state agencies, to develop classi-
fication systems to be utilized for all data accumulation and analysis in
the State of Minnesota. Obviously, there should be close interaction with
the Minnesota Land Management Information System program in the establish-
ment of a common classification/nomenclature.

125



cultural areas (by type of agricultural activity), and
major man-influenced vegetative covers within urbanized
areas. Particular attention should be paid to the iden-
tification and location of any species of flora which is
considered "endangered" and any. vegetative cover which
provides the habitat- for an endangered species of fauna
or provides the habitat for a substantial community of
wildlife (excluding the human type). Also, identification
and mapped location of endangered species of fauna, if
known, should be included in this.analysis of vegetative
cover. If further inventories of fauna located within
the jurisdiction are available, they should be correlated
with this analysis of the vegetation.

(f) Climatic Factors: Analysis and mapping should include
the identification of maximum and minimum temperatures
within the jurisdiction and any variations of such accord-
ing to location; the amount and types of precipitation in-
cluding rain, snow, fog, ice, their intensity, duration and

- seasonal occurrence; humidity levels according to maximum
and minimum and seasona] variation; wind speed, direction
and duration; and atmospher1c stability, including periods
and intensity of unstable air conditions as well as the
identification of areas where temperature inversions occur
or are likely to occur. _ .

(g) Historic and Archaeological Features: This should in-
clude the identification of natural and man-made structures
or areas which may be of a unique, rare, and/or spec1a] sig-
nificance to the culture and/or h1story of the local juris-
diction, state, or nation.

(h) Unique Natural and Scenic Areas: Delineation should
"~ include those areas (both private and public) or trans-
portation corridors which include views or vistas of land-
. scape which is generally referred to by the local residents
and tourists as having unique beauty.

The following sub-elements can be considered desirable in the develop-
ment of the environmental element, but they should be made optional depen-
dent on the needs and capabilities of the jurisdiction undertaking the
planning .program:

(a) Water Quality and Pollution: In light of the water systems
which are identified in the hydrology section of the environmental
element, this section would serve te identify the quality of

those systems, particularly the surface ponds, lakes, and streams,
and the subsurface ground water. Quality should be determined

in terms of organic materials, inorganic chemical pollutants,
bacterial and viral counts, dissolved salt or mineral content,
dissolved oxygen concentration, mean temperature, and odiferous
aesthetic quality. Also, all. industrial sources of pollution

of a hydrologic system should be mapped, identifying the type
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of pollutants associated with the source. Mapping of major
residential areas or subdivisiqns utilizing septic tank drain-
field systems wou]d be useful.

(b) Air Quality and Pollution: . If information is available,
the airshed (or airsheds) showing the basic circulation sys-
tems should be identified. - Existing air quality problems
such as particulate levels, carbon monoxide, ozone, nitrogen
oxides, hydrocarbon concentrations, etc., should be identified,
and if data is available, isoplethed. Site-specific industrial
and commercial sources of air contamination should be mapped,

- identifying the type of pollutants associated with each source. -
The volume and dispersion rate of these site-specific]pollutant
sources would be useful information to include, also. o

(c) Noise: If this sub-element is undertaken, it should be
developed in two sections. First, a quantitative analysis
of present noise levels associated with highway, railway,
and airport transportation systems should be developed and
presented in terms of noise contours expressed in any standard
acoustical scale which includes both the magnitude of noise
and the frequency of its occurrence. Noise level contours
should be shown in minimum increments of five decibels and

" should use 50 db(A) as a lower limit. Second, the jurisdic-

-~ tion. should project noise contours based on transportation

- expectations as presented in the transportation element for
two five-year intervals dated from the present.

It is recognized that the deve]opment of the above elements will be

~a time-consuming, difficult process. In many municipalities or counties,

the data necessary will already have been developed for the production

of 'such elements to a degree meeting the outlined requirements with Tittle

~or no updating necessary. In other jurisdictions, the majority if not all

-of the data research must start from point zero. In any case, certain stan-
~ dard parameters should be followed by all jurisdictions in the development

or updating of their transportation and public community facilities elements -
and in the development of the new environmental element.

First, as noted above, a common system of classification and/or nomen-
clature should be established and utilized by all agencies undertaking this
type of planning effort and by those bodies involved in doing specific area
or program studies which could provide information to a jurisdiction wishing
to undertake such a planning program. It is anticipated that the State
Planning Agency will provide the common classification system to be utilized
in the preparation of data for each of the planning elements required in this
program. . : ‘

1This sub-element, if developed, should be related to existing land

use, and, if a specific land use element is developed as allowed by law,

should relate to projected areas of residential, commercial and industrial

~use as well as to existing and future transportation corridors.
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Second, some type of standardization of the size of data unit ut111zed
by the various jurisdictions needs to be set. On the one hand, enough detail
has to be presented to allow the planning process to be site-sensitive, but
on the other, the size cannot be so-small as to pragmatically preclude the
development of necessary data for a jurisdiction. Because of the different
basic geographical sizes of cities and counties, we believe that one data
unit size should be used by municipalities (and urban townships which under-
take planning) and a larger unit size should be used by counties (and the
other townships). The recommended data unit scale for municipalities and
urban townships is one inch equallying two hundred feet (1"=200'). The
recommended data unit for counties and“noq -urban townships is one inch .
equallying two thousand feet (1"=2,000')."  This larger data unit size w111
most assuredly not be sufficient for relatively small projects. However,
it should provide sufficient informational parameters for those projects
which would otherwise be found to be environmentally -significant under an
EIS system, such as large-scale residential subdivisions, commercial develop-
ments, and -industrial activities. It is recognized, though, that even small
developments in areas identified as env1ronmenta11y sensitive may have ad-
verse environmental  effects. For this reason, it is strongly urged that as
a county which opts to undertake this environmental planning program geo-
graphically designates environmentally sensitive areas, it also produces
data information for these areas at a scale of 1"=200'. This should provide
sufficient detail on existing conditions for the analysis of even small
projects which are proposed for these sensitive areas.

Another major element of the comprehensive plan which needs to be de-
veloped by local jurisdictions is the identification and mapping of environ-
mentally sensitive areas. It is suggested that the criterial parameters for
- environmentally sensitive areas established for the EIS process be utilized
by local jurisdictions to give them directional assistance in delineating
these areas. (See sub-section C of Section V of ‘this report.) We strongly
.urge that the specifics of what is to be included as "environmentally sen-
sitive" be developed by the local jurisdictions, reflecting their own de-
‘terminations as to those resources or land areas to which they wish to give
“the strongest protection. Because of the wide variation of environments
found in Minnesota, what may be considered environmentally sensitive in one -
county may be a condition that is not considered sensitive in another. We
strongly recommend some consistency in the application of criteria. Deline-
ation (or non-delineation) of environmental sensitivity should be closely
“monitored by the EQC in order to determine whether or not a local jurisdic-
tion is 1implementing the intent of the environmental sensitivity parameters
outlined in rules and regulations for the EIS process. Determination of en-
vironmentally sensitive areas which.can be geographically mapped for a given
jurisdiction should obviously occur in the latter stages of the environmental
planning program development. The information outlined for development in
the environmental element should be invaluable for this planning function.

1Counties may find it desirable to supplement their basic data based
‘on the 1:24,000 scale with data developed on the same scale as the munici-
palities. This would be particularly useful for (1) those unincorporated
areas of a county essentially identified as urban or those areas under im-
mediate pressure for future development or some other type of use not con-
sistent with its present use; and (2) areas the county may designate as
being environmentally sensitive.
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The final major element of the comprehensive plan which needs to be
developed is an inventory of current land and water uses in the juris-
diction.. Most local governmental agencies which have attempted to de-
velop a comprehensive planning process have at some point inventoried
land and/or water uses in their jurisdictions. This type of inventory
is imperative to an environmental planning program because it will point
out any existing uses which may have a strong influence on future growth
and deve]opment patterns. Existing uses may or may not be the opt1ma1
uses for any given area after a comprehensive environmental element is
developed. However, most uses, until abandoned or changed, cannot be
affected unless a‘specific effort is made by either the private or public
sector to alleviate existing conditions which may be detrimental to the
community. It is recommended that an inventory of all existing uses,
utilizing some type of standard classification system, be developed as -
part of the comprehensive environmental planning program. Further, one
part of this inventory should include the iaentification of whether the

-land and/or water is of public or private ownership. If it is of public

ownership, the body of government which is the owner should be indicated.

It has been found that many general purpose governments do not know which
properties in the jurisdictions are owned or used by public agencies,
including themselves. Identification of public Tands may well result in
different (perhaps more stringent) mechanisms for the implementation of

the environmental plan than can be used with respect to private lands, since
there would be no question of the infringement on private property rights
in.these areas.

~ (b) The Project Report in the Planning Process °

One aspect of the environmental impact statement process which it
seems quite desirable to retain, hopefully in a much simpler form than the
obtrusive environmental impact statement, is the mechanism for relating
the details of proposed projects which may significantly affect the en-

”vironmeht,to their proposed site Tocation (or alternative locations).
- The impact statement system accomplishes this goal quite laudably, even
~ though the process and the document itself tend to be laborious. However,

the present planning processes of local governments which have planning
processes and which have professional staff to assist in implementing
planning and zoning programs also already have a mechanism to assist here.

Usually, when a project proposer comes, to a local government for a permit

or a variance of some type (e.g. a zone change), which requires authorizing
action by the planning commission, board of adjustment, or the jurisdiction's
legislative body, the professional staff presents a written and/or verbal
staff report to whichever body will be passing judgment on that project

on the details of the project and what the project might mean to the juris-
diction. It is anticipated that with an adopted environmental planning
process, the best elements of both of these systems (the EIS-type of detailed
analysis and the planning-type of staff report) can be melded together in

an extremely useful document that is of manageable proportions and which

will have much more meaning to decision makers than will a complex, hard-to-
follow and lengthy 1mpact analysis, without sacrificing environmental dis-
closure or protection, since these latter elements will be integrated into
the system.
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The key document involved in the environmental planning program,
once it has reached the stage of implementation, is the "project report."
Briefly, the project report might be similar to the Environmental Clearance
Worksheet (ECW) presented in Appendix C to this report. The first two
pages of the ECW, which deal specifically with the details of the project
(i.e. basic description, location, and description of operating character-
istics) would most likely remain the same. However, the last four pages
of the ECW, which deal with the description of, the project area and a
summary of anticipated impacts, can be substantially shortened and modified
to reflect the fact that this information should now be available in the
planning agency and already a matter of public record. A proposed format
for a "project report" form is included as the following four pages to -
give a genera] indication of the type of document we would recommend as
being useful in the environmental planning program and the decision-
making process which it is designed to assist.

As will be discussed in detail in the following sub-section, the project
report form would only be utilized when a project is found not to be exempt
from the specific analysis required in a project report. The exemption
procedure should be similar to, and possibly the same as, the exemption
system recommended for the environmental impact statement process in Section V
of this report. In the exemption system recommended there, the exemptions
re]ate to determining environmental significance. If a project is exempted
in ‘the EIS process, it is automatically assumed that it will have no signi-
ficant environmental effect. The same criterion should hold true for a
planning process. Emphasis and more specific analysis should be given to
‘those projects which have the potential for significant effects and
certainly not given to every proposed project which comes under the purview
: of a -governmental Jur1sd1ct1on

‘The most important substantive element of the pro1ect report form is

.found on the the third page of the model (page 133). That is, information
~ is requested on whether or not the proposed project is in consonance with"
“the adopted comprehensive plan, the various elements of that plan, and the
‘implementing ordinances and tools utilized by the jurisdiction. If it is
not, any and all variations are to be described and the problems caused

by those variations are to be identified. An example might serve to emphasize
this point. In many instances, a project will have on]x one particular
~environmentally significant prob]em associated with it.' The only mechanism
for addressing such a problem in an EIS system is a full-scale environmental
analysis in an impact statement, quite often involving a number of cate-
gorized analysis areas that are found not to be of any conseauence after

the analysis is completed. There.is no good mechanism at the present time
for weeding out the real problem areas from those that aren't problems

until after a total analysis of the project is completed. Further, it is
likely that the one problem area that does -exist, say, for example, the
capability of the soils to handle septic tank drainage, will not be given
the level of ana]ysisfthat is really necessary to solve it. The problem

]A good example of this kind of case is the Dayton School proposa]

'brought before the EQC. See'a brief summary of this case (#P-043-74) o
page A-10 of Appendix A to this report.
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Project Report Identification Number

PROJECT - REPORT  FORM

This form provides the basic information necessary for an evaluation
of a project which has been found to be non-exempt in the Comprehensive
Planning Program. The Planning Agency and other responsible officials
will utilize the information prov1ded here in their decision making rela-
tive to the proposed proaect

Name of Project Sponsor

Address of Project Sponsor

Phone of Project Sponsor _ _ or

I. PROJECT DESCRIPTION

" A. Project Location (a locational map of the project site should be
attached): ~

B. Brief Project Description:
¢, Amount of Land Involved in the Project:

D. Operating Characteristics:
1. Residential projects (not'including transient accommodations)
a. size, number, nature, and address of structures
b. anticipated number of occupants at ncrmal full occupancy

c. anticipated number of autos and parking spaces

d. proposed access to major roads and transportation facilities
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Non-residential projects

a. size and number of structures

b. number of people to be employed

" c. types of equipment and/or machines to be employed

d. number of parking spaces required and traffic generated

e. types of materials processed, packaged or stored

f. prepared access to major roads, rail,water or air facilities

g. transportation modes to be used by employees and customers

h. transportation modes used for raw materia]s‘and products

i. trans§ortation»0r~disposa1 of water products (solids, Tiquids,
gases
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II. Will the project result in the emission of discharge of air and/or
water pollutants? If yes, detail the type, quantity, and frequency
of occurrence.

ITI.. Will the project produée objectionable noise, vibration, light, or
odor? If yes, give specific details, quantifying projections of
~intensity if possible.

IV. Are any variances from the comprehensive plan or plan implementation
controls (e.g., zoning ordinance, subdivision ordinance) needed for
project approval? If yes, cite the variances necessary and the reasons
why they are needed and detail any mitigating measures which could be
implemented to offset any adverse effects which could occur because
of the granting of the variances.

V. Are there any other problems associated with the project which are
not addressed in either the comprehensive plan or this project report?
If yes, give details.

(If additional space is needed for answering any of the above questions or

for providing more detail about the project, additional pages should be attached.)
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VI. Other agencies of the State of Minnesota which can reasonably be ,
expected to have jurisdiction over or other interest in the proposed
project and to whom this Project Report is being sent:

1.

N o o s w N

-

VII. Other pertinent comments concerning the proposed project:

Acting official

Position

Agency
Address

Phone

Date

Signature
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tends to be alluded to and then lost in the environmental shuffle. Under
the environmental planning program which utilizes a project report, this
situation would not arise.

If clarification is needed with respect to a certain problem or
problems raised because of a request for a variance from the comprehensive
plan or its implementing ordinances, or if a project is found to cause
substantial problems for one of more of the sub-elements included in the
comprehensive plan, this clarification should be expanded in an attachment
to the project report. It may well be the case that certain design or
implementing measures included as part of the proposed project will mitigate
any adverse effect resulting from variations to the planning program. In
any case, no more information than is actually necessary to answer questions
about the implementation of the proposed project should be included in
the project report. ' _

It is.assumed that the project report can be filled out by officials
in the planning agency with assistance from the project proposer (in the
case of a private project). Certain items relating to project details and
operating characteristics will, of course, have to be provided by the
project proposer. However, any questions raised due to variations from
the comprehensive plan or implementing tools should be jointly addressed
by the planning agency and the project proposer. In all cases, the final
project report should be prepared by the planning agency, since it is that
agency's responsibility to provide the evaluation of the proposed project
to the decision-making bodies. The project report would thus be utilized
as part (or potentially all) of the planning "staff report" to the planning
commission, board of adjustment, municipal or township council, or county
board. : :

(c) Operation of the Environmental Planning Program

Up to this point the measures which need to be taken to develop an
environmental planning program at the local level have been identified and
a description has been given of specific tools that are necessary to im-
plement the program in addition to the present planning legislation and
requirements presently established for local jurisdictions in Minnesota.
The present sub-section will outline and discuss the operating steps which
need to be taken once the planning program has been developed and certi-
fied as a replacement for the impact statement process. The general
details of the operating system for the environmental planning program
are outlined in a diagrammatic flow chart on the following paue.

The first step in the operating program is triggered when a project
is first proposed by a department of the local governmental jurisdiction
or when a project proposed by another agency (state or federal) or by a
private party first comes to the municipality. township, or county for
local approval or disapproval (i.e., a permit, license. zone change, sub-
division approval, etc.). If it is a project proposed by the jurisdiction
itself or a department of that jurisdiction, the ‘ocal official who proposes
that project will examine it to see if it is exempt or non-exempt. If
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it is a project proposed by a private party or another governmental juris-
diction, the department which is first confronted with it will determine
whether or not it is exempt.

The exemption classes would be prima facie the same as the exemption
classes adopted for statewide application by the EQC for the EIS process.
(See sub-section C of Section V of this report.) A local jurisdiction
may have adjusted those exemptions to meet its own needs if it adopted-
an ordinance providing for local implementation of the EIS process. Further,
modifications of those exemption classes. may have been proposed for certi-
fication in the development of the comprehensive planning program. If
the jurisdiction made no changes by ordinance or comprehensive p]ah adoption
in the statewide exemption classes established for the EIS process', the
statewide exemptions for the EIS process would automat1ca11y apply to the
environmental planning program

The exemption program would, however, be different from the EIS
exemption program in one important respect. While the "environmentally
sensitive area" rider on the EIS exemption system would be retained for
the planning program, a second rider would have to be added as well. No
project should be exempted if it requires any type of variance from the
comprehensive plan or any tool used in implementing the comprehensive plan.
A project report should be required on every project for which such a
variance is required, and the report should specifically address the
issue of the variance(s) 1nvo]ved;

If a project is exempt, the planning agency should be allowed (but

‘not required) to review and comment on the exempted activity as it relates

to the comprehens1ve planning program. The planning agency could exercise
this option for review and comment on its own initiative, or it could be
asked to review and comment on the project by the department proposing the

project or the department which must decide on or advise a decision on the
_ project. -In any case, when a project is exempt, review and comment by the

planning agency with respect to the comprehensive planning program should
be optional. If such review is undertaken, it should be required to occur
within the normal time 1imits specified for the local governmental approval
or disapproval of the exempted project. The planning agency review should
not be allowed to unreasonably delay a project beyond the normal period
established for a decision on the project.

If a project is not exempt, it is automatically forwarded to the
planning .agency for review relative to the comprehensive plan and plan
implementation tools. Determination should be made at that time if a
variance from the comprehensive plan, or a variance from any officially
adopted tool designed to implement the comprehensive plan, is necessary
for project approval. If no variance is required, the planning agency,
with the assistance of the project proposer, would complete the normal
project report form. If no variance is required but the project presents
minor problems or questions with respect to its fit with the comprehensive
plan and its implementing tools, such questions and/or problems should be
specifically addressed in the project report. A maximum of thirty days
should be allocated to the preparation of a project report if no variance
is required, unless specific problems are uncovered and additional time
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becomes necessary to address those problems. In no case should preparation
of the project report be held up by the planning agency if no problems are
found relative to the environmental planning program in general and the com-
prehensive plan specifically. The project report would then be attached

as a planning agency document to accompany the project through whatever
decision-making process is necessary.

If the project is determined to require any type of variance from
the comprehensive plan and/or implementing tools or controls for that plan,
a project report, including all above considerations should be developed
for the proposed project. Included in this project report, however, would
be an additional section specifically addressing the variance or variances
that are required to implement the project, the reasons why the variance
is necessary in order to accomplish the project at the proposed site location,
and a delineation of measures which may mitigate any adverse effects which
could occur if that variance (or variances) were granted to allow for the
implementation of the proposed project. This project report would then
be attached as a planning agency document to accompany the project through
the decision-making process.. When any body representing the jurisdiction
approves or disapproves that project, substantial consideration must be
given to the identified mitigating measures as potential conditions for
project approval, particularly if those measures are identified as being
necessary to protect the integrity of the comprehensive plan and the environ-
mental planning process.

Concurrent with the time the planning agency reviews the project and
begins development of the project report, regardless of whether it requires
a variance or not, a determination should be made as to whether or not
the proposed project is of "statewide concern”. 'Statewide concern' has
the same meaning for the planning program that it has for the EIS process,
indicating that the project is one of those listed in sub-section D of
.Section V for close state agency supervision. This mandatory state review
~ process encompasses eleven categories of projects, and whenever a local

‘governmental unit is confronted with one of these types of projects, it
must notify the state agencies most likely to have an interest in the
project and file its project report with those state agencies when it
has completed the document. If a local government determines that there
are problems which need to be addressed in the project report for projects
of statewide concern, it may request assistance from the state agencies
involved with the proposed project in the development of the project
report. It shall be the duty of any state agency which has action to
take relative to that project, to assist the local governmental entity
to the best of its ability and resources in the development of the project
report. Once the project report is completed, the Tocal governmental
unit may continue with its approval/disapproval process as per its
established procedures.

In all cases for which a variance is requested, public notice of the
decision on the variance should be required to be given by the local
governmental body. Public notice here would be in the same manner as that
described for public notice given for final environmental impact state-
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ments, described in sub-section F(5) of Section V. Public notice should

be required within seven days of the approval or disapproval of a variance.
The date of the public notice should constitute the beginning date for a
sixty day statute of limitations on any type of administrative appeal of
the decision on the variance, which the public notice would be required to
state. (See page C-15 of Appendix C to this report.) If an appeal is not
registered within the sixty day period, the decision on the variance made

by the local government would stand. It would-not be appealable at any
future time, regardless of future authorizations which must occur. concerning
the proposed project. Appeal of the decision on any variance could be filed
with the Environmental Management Hearings Board by any public agency, the
project proposer, or any citizen in the area to be affected by the project
in question.

The Environmental Management Hearings Board should be authorized to
hold a formal hearing on any variance decision referred to it. The Board
should have the power to reverse or modify the decision and cause action
to be instigated by the local government which made the decision. Any
such orders by the Hearings Board would be binding upon all parties involved
(barring subsequent reversal in court). The Board's refusal to hear an
appeal should also constitute a final order tantamount to approval of the
local decision made. Individual Board members should also be empowered
to hold hearings (and the Board should be able to hire hearings examiners)
for the purpose of fact-finding. The findings of fact resulting from such
would be presented to the full Board for a decision. (See sub-section G
of Section V of this report for further detail on recommended Appeal Boarc
procedures.) Court appeal of a Board decision should be required to be
filed in district court within thirty days of the rendering of the final
Board decision. o

In the process of the operation of the environmental planning program

“in-any Tocal jurisdiction, any information that is developed in conjunction

with a project report, or through the preparation an environmental impact
statement or other research program undertaken by a state of federal agency
which has bearing on the comprehensive plan of that jurisdiction (parti-
cularly the environmental element of that comprehensive plan), should be
automatically incorporated. If that information substantially changes the
nature of direction of the plan or brjngs to light new environmental

data which3substantfa11y modify or affect the carrying out of the compre-
hensive plan program or its implementing tools, it should be included in
the planning program by amendment to the plan. It is anticipated that a
constant up-dating will be necessary as projects occur and conditions change
in ‘the local jurisdiction. However, minor adjustments in the comprehensive
plan or individual elements should not trigger a complex system of plan

]If there are existing "appeal" mechanisms within a local government

(e.g., appeal to the board of county commissioners), a final decision from

the local appellate body would be required as the final local decision‘hefgre
a variance decision could be appealed to the Environmental Management Hearings
Board as described below. In such cases, appeal to the_1oca1 appeal body
would be governed by existing Tocal statutes of limitations, and the sixty

day period mentioned in the text for appeal to the Enywronmental Management
Hearings Board would date from public notice of the final local decision.
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amendment. Only when a substantial number of "minor" adjustments have taken
place or a substantial new body of data has been developed which signifi-
cantly affects the comprehensive plan should a systema :: up-date and amend-
ment occur. '

Finally, it should be stressed again that the above-described system
is designed to operate as an optional process for local governmental
jurisdictions desiring to ensure environmental protection and enhancement
which are looking for a different and more meaningful decision-making process
than that which is afforded by project-by-project environmental impact
statements. This type of planning program appears to us not to require
changes in the present local government planning enabling acts, although
it will require some type of legislative authorization. .
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C. The Environmental Planning Process and State Agencies

The role of Minnesota state agencies in the environmenta! planning
process should essentially take two directions. First is interaction with
the local governmental jurisdictions which decide to implement a local en-
vironmental planning program. And second, state agencies will be concerned
with agency capabilities to undertake an environmental planning program

similar to that which has been outlined for local implementation. The present

sub-section will focus on these two points as well as try to delineate more
specifically the role of the State Planning Agency and the Environmental
Quality Council in the environmental planning program proposed here for
Minnesota.

(1) State Agency Interaction with Local Governments

As described in sub-section D of Section V, there are certain types
and classes of projects which should automatically call for state agency
supervision. These have been referred to previously as projects of state-
wide concern. This system would not change under the environmental planning

program. Projects of statewide concern would continue to be directed to the

appropriate state agency(s). However, there is one derivation from the EIS

system which becomes exceedingly important. That is, if a project of state-

wide concern occurs in a jurisdiction which has an adopted and certified

“environmental planning program, a state agency's involvement with that pro-

ject may not need an EIS even if the project is environmentally significant.

As noted above, the local unit of government must submit its "project report" '

on such a proposed project to the state agency(s) involved. If there are
no, or only a very few, specific problems delineated in the project report,
the involved state agency(s) may be able to assist the local government in
specifically handling those identified problems without the extensive analy-

'sis necessary in an EIS. In fact, those problems may well be controlled by
the various permit or licensing activities of the state agencies which have
-authority over the project. If the permit authority of the state agencies
-does in fact adequately address the problems which are identified in the

project report or if those problems can be solved in some other way, there
should be no need for an environmental impact statement. If the basic site-
specific environmental questions, including delineation of existing condi-
tions data, are essentially addressed through the local comprehensive plan-

- ning program, there should be no need for state agency involvement beyond

that which is specifically mandated for those agencies in their oermit or
licensing authority supplemented with very specific studies as necessary.

In jurisdictions where an environmental planning program has not been es-

tablished, the normal procedures detailed in Section V should still be
followed. ‘

A second major aspect of state agency interaction with local govern-
ments is providing local jurisdictions with information (a) to be used in
the development of the comprehensive plan, and (b) which may be necessary
to adequately address specific problems related to projects which are not
of statewide concern. - In both instances, it would be difficult, if not
impossible, to require state agencies to provide necessary data and infor-
mation to local units of government every time a request came in. However,
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it is important to urge that state agencies, to the very best of their
ability, assist those local governments which are undertaking an environ-
mental planning program or which have actually implemented the program.
Although it is desirable to develop as much self-sufficiency on the part
of the local jurisdiction as possible, there are numerous technical
questions on which state agencies can and should provide assistance to
local governments. Further, state agencies should not wait for requests
from Tocal governments for assistance, but rather offer generally to
assist those jurisdictions which are attempt1ng to implement a planning
program, or ?o assist on specific projects which may cause problems for
Tocal units.

(2) State Agency Implementation of an Environmental Planning Program

Before discussing the possibility of state agencies actually under-
taking and implementing and environmental planning program (or programs)
patterned after that which has been recommended for local governments,
two specific problems unique to state agencies must be mentioned. First,
the question of state agency geographic jurisdiction presents a major
stumbling block. The environmental planning program outlined for local
governments requires an actual physical plan, mapped and recorded, which
would provide site specific information for project-by-project evaluation.
The smallest scale which we recommend for this type of analysis is 1:24,000,
which is suggested for use by counties in basically non-urban areas. Most
state agencies have as a practical jurisdiction the entire state of Min-
nesota. Developing detailed information on a 1:24,000 scale for the en-
tire state is not a realizable goal within the foreseeable future.

The second major problem is that most state agencies are not "“general"
governmental bodies.. That is, they usually do not exercise overall authority
-for project implementation, but rather exercise control over parts of pro-
jects via their permit (and other approval) systems. When they do exercise
“‘control over the entirety of a project, they are usually the project pro-
poser. Such public projects are frequently associated with a specific type
of program under their administration (e.g., the state parks program, under -
the Department of Natural Resources). It may be the case that agencies
which administer programs of this type could develop an environmental plan-
ning program very similar to that proposed for local governments if they
also have capability of developing the necessary environmental informational
base on the lands where the programmed projects (1ike parks) may be situated.

There are a number of circumstances under which a state agency might
fruitfully undertake an environmental planning program, particularly for
specific program activities under its jurisdiction. First, if an agency
has review authority or control over a program which is somewhat limited in

]W1th respect to information availability, it is to be hoped that the
Minnesota Land Management Information System will eventually at the very
least provide general data to jurisdictions requesting information, and
more hopefully, specific small-scale data for areas of special study which
may be undertaken by the statewide information program.
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its geographical coverage, the agency might find it qu1te desirable to be--
gin an environmental planning process for that particular program imple-
mentation. Secondly, if an agency administers proaects or has authority
over private projects which substant1a]1y occur in local jurisdictions
which have exercised their own environmental planning programs, the agency
could utilize and build upon that local planning base. And thirdly, if

at some time in the future the statewide information system is developed

in detail which will allow project evaluation anywhere in the state, or
within a given regional area, it may behoove an agency to begin to under-
take a comprehensive planning program at. that time.

In any case, it appears that at the present time an environmental
planning program which can be effectively undertaken and implemented by
state agencies is probably <impracticable. This is not intended to dis-
courage any agency from attempting to do so. If the environmental plan-
ning program alternative is legislated as an option for local governments
to undertake in order to replace the EIS process, we whole heartedly recom-
mend that the same option be made available to state agencies. However,
since trying to detail here a general program which all state agencies
could develop which would be responsive to all programs and program juris-
dictions would be a fruitless exercise, we further recommend that state
agencies be given relatively broad latitude in the structuring of the en-
vironmental planning program they wish to undertake. It may even be the
case that two or more state agencies would find it prudent to undertake
an environmental planning program together. State agencies should be
directed to utilize the system recommended to the local units of government-
as a criterial model from which they should. attempt to develop their
own system responding to either a specific program or project authorizing
activity in which they may be involved. If a state agency undertakes the
development of such a planning mechanism, it should follow the general pro-
cedure of filing a "letter of intent" with the Environmental Quality Council

~indicating its intentions and outlining the environmental planning program

it wishes to undertake. Upon completion of the planning program, EQC cer-

- -tification would be necessary before it could be considered an adequate
: rep]acement Qf the impact statement process.

(3) The Role of the Environmental Quality Council

The function of the EQC is anticipated to -be much the same as that

“which has been outlined for it in Section IV of this report. Obviously,

the. Council would have some additional duties if and when local and/or
state agencies attempted to implement an environmental planning program.
First, the EQC would be the recipients of "letters of intent" to under-
take such planning programs. It would be necessary for the EQC staff to
comment on and critique all letters of intent to assure that the govern-
mental agency undertaking the planning program does not have any mistaken
or misdirected steps in its planning program. Second, the Council would
have the sole authority over the certification of a completed program with
respect to its replacement of the environmental impact statement process.
Third, its role of coordination between state agencies would become even
more critical as state agencies attempt to develop environmentally sensitive
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program plans which will remove them from the EIS requirements, at least
for certain specific programs. Finally, they may become involved, pro-
bably rarely, in certain individual project questions. This involvement
would occur only in relation to projects identified as being of statewide
concern which were located in'a local governmental jurisdiction or other
area which is geographically part of a certifiedlenvironmenta1 planning
program. In this case, if the project report, coupled with the planning
process, is felt to be environmentally adequate for state agency project
approval (or disapproval), the state agency or agencies which have to
approve the project should be able to petition the EQC not to require an
environmental impact statement, even though the project may be found to
be environmentally significant. If no such petitioning occurs, the Council.
should deal with an individual project which occurs in local jurisdictions
with an adopted and certified planning program if and only if that project
raises an issue of statewide policy or an issue relating to interagency
coordination. A1l other questions relating to individual prO]ects should
be handled by the appropriate local jurisdictions and state agenc1es, the
Environmental Management Hearings Board and/or the courts.

(4) The Role of the State Planning Agency

In addition to providing staff for the Environmental Quality Council,
as recommended in Section IV, the main function of the SPA should be the
provision of technical and financial assistance (if state funding is avail-
able) to local governments which undertake an environmental planning pro-
gram. A particularly .important function would be the provision of environ-
mental information derived from the MLMIS program as it progresses. Also,
if the SPA is the depository for all impact statements and other environ-
mental documents which are filed for projects occurring throughout the
state, and if it undertakes to utilize the environmental data from these
.documents in the statewide information system program, as suggested pre-
viously, the site and/or area specific information which is developed in
‘this program may be of specific use to a local jurisdiction. Finally,
the SPA may be saddled at some future time with developing a "statewide
plan" using as a basis the various p]ann1ng programs and information col-
lected from other governmental agencies as well as the data that will be
accumulated in programs such as the MLMIS and Critical Areas Planning Pro-
gram, which are presently housed in the State Planning Agency.
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D. Concluding Remarks

As the present section has progressed, it should have become apparent
that the development of an environmentally sensitive planning program, de-
signed to replace an impact statement system, will be no small undertaking.
It is not intended to be. As pointed out in the introduction, environmen-
tal impact statements may provide review asc<istance for decision-makers
on individual projects as a tactical measure., but they do little to streng-
then the overall strategic machinery for institutionalizing environmental
concerns in the day-to-day total decision-making effort. An environmenta:
planning program which becomes part of that everyday decision-making sys-
tem should provide a far more adequate strategic approach.

A number of potential discussion areas have either been ignored or
have been brushed by in summary fashion. Perhaps brief comment on some of
the most important of these is called for at this time. First, no mention
was made of the Critical Areas Planning Process. This is not to say that
the Critical Areas program was not considered in the formulation of the
planning program presented in this report. In fact, it was a primary con-
sideration. The Critical Areas program, though, has a somewhat different
purpose from the program suggested here. The environmental planning pro-
gram is designed to complement existing planning in the State of Minnesota,
particularly that planning designed for implementation in municipalities,
counties and townships. It is designed to strengthen those planning pro-
grams environmentally so that a viable alternative to project-by-project
impact statements can become a reality rather than just a nice point for
futuristic discussion. At the same time, this program is also quite com-
plementary to the Critical Area process, in terms of both the content of
the final planning product and the basic procedures in achieving that pro-

~ duct. The chief difference is that the environmental planning program can

be, and at some point hopefully will be, implemented by any and all general
governmental jurisdictions in Minnesota, whereas the Critical Areas program

"is designed for limited use and not oriented to existing political juris-
dictions but rather to areas designated by very specific criteria. In any

case, the two programs should be able to work hand in hand, and in fact, if

they are being undertaken concurrently in ary given jurisdiction, should

make the basic planning work in terms of the actual development of the plans
a much easier task for both programs.

A second area which was only briefly examined is the role of the
regional development commissions. = It is anticipated that the RDCs would
take on a support role with respect to local governments which attempt to
develop this type of planning process. They should provide technical and
informational assistance insofar as they have the capability. They should
attempt to coordinate the planning efforts between and among the jurisdic-
tions within their boundaries. Finally., they may find it desirable to un-
dertake a more broadly based environmental planning program for their entire
region in order to help provide the proper policy direction to the local
units within their jurisdictions for future development and/or preservation
activities.
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Another potential concern of reviewers of this study who are acquainted
with the positive attributes of the environmental impact statement program
are the fact that EISs facilitate public disclosure of projects and other
activities that would not otherwise. occur and the fear that the proposed en-
vironmental planning program recommended here would not provide for the
same type of project-by-project public disclosure. Though this fear may be
well-grounded to some degree, there is a good deal to be said in response,
First, it is expected that all project reports,will be a matter of public
record and should be made available to any member of the public who wants
a copy for a cost not to exceed the actual cost of reproduction. - Secondly,
the whole environmental planning process is oriented to making project de-
cisions based on a pre-existing, environmentally accountable planning pro-
cess. If decision makers do utilize this type of accountable process, the
need for immediate public disclosure in the case of every project should be
minimized. In any case, when a project decision is to be made which involves
any variance from the adopted comprehensive plan or from adopted plan imple-
mentation tools, which will have been certified by the EQC, a public notice
of that decision is required. If citizens with legitimate complaints about
the decision made feel that those complaints were not adequately handled
in hearings or meetings leading to that decision, they would have the right
to challenge the decision makers before the Environmental Management Hearings
Board, and ultimately in the courts. The citizens may be giving up a de-
tailed document (i.e., the EIS) which has been effective for public dis-
closure purposes, but they should be receiving in return a far better and
more environmentally balanced decision-making system.

Finally, the point should be made once again that the environmental
planning process, just like the environmental impact statement process,
is only intended to provide an input into existing decision-making processes.
Neither guarantees that "good" decisions will be made. We can only hope
that the environmentally sensitive comprehensive planning program recommended
‘here would be the beginning of a strategic process which will institutionalize
. ‘a more environmentally accountable decision system than is currently available.
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“APPENDIX A

The Disposition of Cases Brought Before the EQC under MEPA

The present appendix consists of a brief case by case summary of the
cases submitted to the Minnesota Environmental Quality Council under MEPA
from the Council's inception through November 12, 1974. The summary focuses.
on the question of whether or not an env1ronmenta] impact statement is to be
required on the action in question, though brief commentary 1s provided on
other interesting aspects of the cases as well. -

The "decision" date referred to is the date on which the EQC decided
whether or not an EIS would be required. The numerical code used to identify
action proposals brought to. the attention of the Council is the code that is
used by the Council itself. The first digit of each identification number
serves to -identify the manner in which the action in question came to be
presented to the EQC, as follows:

P = Petition (of fiveé hundred s1gnatures or more)
M= Mandatonyassessment
X = Other.
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P-001-74  Oakdale - Hadley Avenue (decided January 8, 1974)

The project was a _proposed ten-block extension of a street in a suburban/
rural area, involving some wetlands. The TRC recommended that it be declared
not significant, but the EQC was unable to reach agreement and took no action.
DNR resolved the case by persuading Oakdale to deve]op a new route plan. The
petition was withdrawn on January 22, 1974

P-002-74 Ridgedale'Periphery ﬂdecided»Apri] 9, 1974)

The action petitioned was the future commercial development on the peri-
phery of Ridgedale shopping center (under construction). The peripheral de-
velopment plans were already proposed The TRC set up negotiations between .the
petitioners and the developer via the city task force. The EQC took no action
as the petition was withdrawn pending the outcome of the task force report on
development goals for the peripheral areas. Two of the four parcels involved in
the petition were found to be exempt. :

~P-003-74 ‘ George Huston Subdivision. in N.W. Angle (decided July 9,'1974)‘

The proposed action was a subdivision of 38 Tots on a creek in the north-
west angle. The TRC recommended that the action be declared exempt and the EQC
so declared, since all lots were sold and some construction had begun prior to
January 1, 1974. The policy was set on this case that subdivision projects are
- to be examined as a whole project rather than on a lot by lot basis. Construc-

tion on one or two lots would thus exempt an entire subdivision.

'P5004-74 o Nordic Square - Apple Valley (decided April 9, 1974)

The project in question was a proposed gravel pit of 640 acres, including
landscaping and development after the gravel is removed. The TRC recommended
~that the action be declared exempt and the EQC declared it exempt as an existing

action, since all necessary permits and- approva]s were obtained prior to January
1, 1974. . ,

P-005-74 1. Maplewood (not yet decided)

The development petitioned was a proposed shopping center and mall in
.Maplewood. The pet1t1on attempted to address the question of high density de-
velopment in a major portion of Maplewood, but the TRC found that insufficient
material evidence was provided by the petitioners to focus the issue in an ade-
quate way. The EQC has not yet heard the case.

P-006-74 Hyland Lake - Green Beyer (never decided)

The project was a proposed residential development of 950 units adjacent
to county-owned parkland. Before the TRC could discuss the matter for a recom-
mendation, the City of Bloomington denied a rezone request from the prOJect
- proposer, the project was halted and the petition was withdrawn.



P-007-74 Northern States Power - Henderson (decided January 1, 1974)

The proposed action was the construction of a 1600 mgw coal-fired power
plant on the Minnesota River. The TRC recommended that the project be considered
a major action with the potential for significant environmental effect, and the
EQC concurred. An EIS was required and PCA was designated the responsible
agency. PCA is currently awaiting the submission of design plans by NSP. The
site for this power plant was selected by an earlier EQC and was not automati-
cally subjected to the EIS process. Normally, power plant siting is voluntarily
submitted to the process, not petitioned. .

' P-008-74  North Park - Fridley (decided May 14, 1974)

The proposal was for a municipal golf course to be sited on a natural
area with sections of undisturbed virgin prairie, wetlands, and diverse flora/
fauna. Some rare or endangered flora may be involved. The TRC recommended that
the project be declared a major action with the potential for significant environ-
mental effect, and the EQC agreed. An EIS was required. DNR was particularly
outspoken on the need for an EIS because of the wetlands and unique vegetation/
wildlife involved. It appeared at the time of the EQC's decision that a fairly
large percentage of citizens would rather see a nature center than a golf course
on:the proposed site. In a referendum on November 5, voters voted two to one
against the golf course. On November 18 the City Council reversed its previous
decision and decided that the area will be developed as a nature center, so no,
EIS will be prepared on the golf course. ,

P-009-74 ‘Cedar-Riverside Development (decided August 21, 1974)
) The project was the development of high-rise apartment complexes very near

the Mississippi River. It was part of an urban renewal project being done in
stages. The first stage was already complete, and the petition addressed the

~-second stage. The TRC found that an assessment was mandatory and recommended

~ that the project be declared a major action with the potential for significant
environmental effect. The EQC ordered an EIS, designating HRA the lead agency.
‘The assessment recommended the requirement of an EIS and suggested that the EIS
prepared by HUD under NEPA be used for that purpose. The EQC concurred, and
- the HUD statement has been submitted as a draft EIS under MEPA.

- P-010-74 Lake Ida - Williams Investment Company (decided October 8, 1974)

The proposed development consisted of 49 units near Lake Ida, one lot of
which was the shore zone. The development would use septic tank systems, and
it was noted that water quality is already a problem in the area due to over-
development. The TRC recommended that the action be declared exempt, since the
land was purchased and a preliminary plat was already approved and a cond tional
use permit issued prior to January 1, 1974. But the EQC ruled that the ac*io0n
was not exempt, since final plat approval was still outstanding at the time. It
- was to be made after January 1, 1974. The EQC ordered an environmental assess-
ment on the action and on the basis of the assessment subsequently submitted,
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determined (October 8) that no EIS would be required, (The apparent import of
this case is that the EQC considers any land use approval to be a "zone change",
which is the wording of the regulations.) -

P-011-74 Birch Lake - 19th Street Extension (heard June 11, 1974)

The project was a county road extension near Birch Lake, which would pass
through a small port or branch of the lake. Members of the TRC could not reach -
agreement on a recommendation. The DNR representative favored the requirement
of an EIS and the Health and Sanitation and State Planning representatives did
not. Nor could the EQC reach agreement on the issue. The review period expired
and the EQC could no longer require an EIS, so no EIS was ordered. '

X-012-74 Opus II (decided May 14, 1974)

The project was a high density commercial, residential and industrial
development of about 450 acres on.old abandoned farm land. The TRC recommended
“that an EIS be required, and the EQC ordered the preparation of an EIS, apparently
on the basis of the sheer magnitude of the project. The assessment that was volun-
tarily submitted was large and nearly complete enough to be considered an EIS.
The EQC recommended minor improvements and stated that when the improvements
were made the assessment could be used as the draft EIS. Minnetonka (the desig-
nated responsible agency) is still working on the draft EIS. L

P-013-74 Crow River Reservoir Bridge - Hutchinson (heard August 21, 1974)

The proposal was the construction of a bridge to connect the newer develop-
ment on the opposite bank of the Crow River Reservoir which has come about be-
- cause of the growth of Hutchinson. The TRC could not reach consensus on a recom-
mendation, nor could the EQC reach a decision. The review period lapsed and the
"recommendation of the assessment that no EIS be prepared was automatically ac-
cepted. (A lot of EQC time was spent on this primarily local issue.)

P-014-74 Freeborn County Road Spraying Practices (decided August 21, 1974)

The action petitioned was the use of 2-4D and 2-4-5T in pheasant habitats,
it being alleged that such pesticides ki1l 90% ¢f the broadleaf and some rare
and endangered plant species. The TRC recommended that no EIS be required but
that a task force should be put together to consider the pesticide question. The
EQC required no EIS of Freeborn County, deciding that a piecemeal approach re-
quiring EISs of every local government proposing to use such pesticides was not
the most effective way of attacking the issue. The EQC required that a state-
wide analysis be undertaken and charged the CAC and EQC staff with the responsi-
bility of determining the best approach to take.
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MP-015-74 Knopp Valley Project (decided July 9, ]974)

-The project was a 600+ unit residential and small commercial center
on old abandoned farm land. On the basis of the mandatory assessment the TRC
recommended that the project be considered of no more than local significance
and that an EIS not be required. The EQC did not require an EIS although a
non-degradation rider was attached. The project's effects on a small trout
stream might have made the development of more than local significance, but
the non-degradation rider was felt to be sufficient for the stream's pro-
tection. v

P-016-74 Washington County Highway #4 (decided September 10, 1974)

The proposal was the rerouting of a county highway through a swamp about
a mile square in order to straighten the road. The highway presently jogs
around the swamp. The TRC recommended on the basis of the assessment that the
project be declared not to be a major action, claiming further that no signif-
icant environmental effects were Tikely. The EQC heard the case on August 21
but took no action at that time. Before the next EQC meeting the EQC staff met
with the Washington County Board and the petitioners. The road was virtually
comp]ete at that time, and the Washington County Board stated that it is pre-
paring a resolution to designate the swamp as a park site. The petitioners
will look for state and federal aid that may be available for funding to ac-
quire that property. At the September EQC meeting no Council action was deemed -
necessary and no EIS was required.

M-017-74 Inland Steel Taconite Plant (decided November 11, 1974)

‘The EQC judged the construction of a new taconite mine and processing plant

.to be a major action with the potential for significant environmental effects
~ and required that an EIS be prepared. The Council also attached permit riders
~for pre-monitoring and reclamation as determined necessary by DNR and PCA. This

proposal was introduced at an EQC meeting without going through the TRC. The
draft EIS was completed and circulated and the final EIS was subsequently pre-
pared. The EQC decided not.to invoke its power to review the final EIS.

X-018-74 Minnesota Zoological Garden (decided November 12, 1974)

The proposed action was the construction of a new state zoo in Apple Yalley,
for which the legislature authorized bonding and state board designing. “he zoo
would be one square mile and would cost $22 million. An assessment was prepared
voluntarily. This proposed action was later grouped with EQC case number P-030-74,

dealing with the zoo's fringe. (See P-030-74 for the EOQC's action.)

M-019-74 Pig's Eye Coal Handling Facility (not yet decided)

The project was a new coal handling facility and barge terminal on Pig's
Eye Lake (connected to the Mississippi River). The project area is an aban-



doned land fill site, which is at present a metropolitan sewage treatment plant
site with a long and complicated legal history. The project was introduced at

an EQC meeting without going through the TRC, but no EQC decision was reached.

PCA held a lengthy hearing on an outstanding permit and will shortly decide on

whether or not to grant it. If they refuse the permit, no decision will be re-
quired by the EQC. If they decide to grant 1t the EQC will decide on whether
or not an EIS will be required. - -

4

M-020-74 Bdhman Marina, Rainy Lake (Qecided'November 12, 1974)

A marina was proposed for Rainy Lake. The project would require some
dredging and presents a potential commercial/residential conflict. The TRC
recommended that the project be considered exempt because of prior construct1on
The EQC determined that no EIS wou]d be required.

M-021-74 Hanna Mi?ing, Keewatin Taconite Plant EXpansion (decided May
14, 1974

The project proposal was an expansion of an existing taconite plant, changing
the process and doubling the output with very little additional particulate
emission. No new land or exterior construction was involved. The TRC recommended
that the project be declared exempt as an existing action, and the EQC so deter--
mined with the provision that EQC review the outstand1ng PCA permit.

M-022-74 Ottertail County Highway #8 Realignment (decided October 8, 1974)
The action proposal was the realignment of a county highway near a small
lake, involving some wetland and moving the road a little closer to the lake.
. The EQC did not require the preparation of an EIS but did request that the county
hold a public hearing on the realignment.
M-023~74 American Crystal Sugar Beet - Renville ( decided May 14, 1974)
The proposal was the construction of a new sugar beet refinery. Since

construction began in early 1973, the TRC recommended and the EQC ruled that
an EIS not be required.

M-024-74 American Crystal Sugar Beet - East Grand Forks (decided October
8, 1974)
The project was an internal sugarvbéet plant expansion adding a second pro-
duction line but involving no external changes. There was potential for a water
appropriation problem. The EQC voted not to require an EIS on the expansion.

M-025-74 Cenex Tank Farm Expansion (decided June 11, 1974)

Two new 500,000 gallon tanks were proposed to be added to the existing
facility. The tanks were placed on order in November, 1973. The TRC recom-
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mended that the action be dec]ared exempt, and the EQC subsequent]y dec]ared it
exempt as an- ex1st1ng act1on

P-026-74 Lakeridge Estates - Lakev111e (dec1ded August 21, 1974)

The project was a subdivision of 88 single-family houses on 63 acres ad-
jacent to a lake (one-third of the units to be on shoreline property of Lake
Marion). The TRC recommended that the action be declared exempt as an existing
action. But the EQC decided that the action was not exempt, since final plat
approval was still outstanding (again interpreting any land use control approval
as a "zone change"--see case P-010-74 above). An assessment was required, but
no EIS was ordered on the basis of the assessment. Non-degradation and erosion
control riders were attached to the proposal. It was decided that it would be
more detrimental to the land to leave it uncovered while an EIS was being pre-
pared than to proceed with the project.

p_027-74 Penn Avenue.Bridge - Minneapo]is.(decﬁded July 9, 1974)

The action proposa] was the widening and recond1t1on1ng of an 01d bridge,
1nvolv1ng the removal of nine trees. The TRC recommended that no EIS be required
since the action was not major and did not have the potent1a] for 51gn1f1cant
env1ronmenta1 effects. The EQC concurred and d1d not require an EIS.

M-028-74  Loring Park Planned Unit Developmehtj‘(not yet decided)

The project was an urban renewal project, a combined effort by the City of
‘Minneapolis and a development team, involving eleven square blocks of residential
property. The project involved legislative approval for a funding procedure.
Since regulation MEQC 23(b)(2) provides that an action is exempt if it is a legis-
lative proposal or enactment of the State Legislature, the question of whether
or not the action in question is exemptedon these grounds was submitted for a
legal opinion to the Special Assistant Attorney General assigned to the EQC. The
resulting opinion was:that the action is not exempt.as a legislative proposal
or an enactment of the State Legislature. The EQC could not reach a majority
~decision on the action, the review period ]apsed, and the assessment's recom-
mendation that no EIS be required was automatically accepted. The EQC and the
City of M1nneap011s were sued for not hav1ng fu1f111ed their respons1b111t1es,
and the case is st111 1n court

P-029-74 Bryant Avenue S. - Apartment Complex (decided July 9, 1974)
The proposal was for a two-story apaetment domp]ex on the east side of
Bryant Avenue S. in a residential area in Minneapolis. 'Since construction was

already underway, the TRC recommended that. the act1on be declared exempt as an
ex1st1ng action, and the EQC so ruled. :
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P-030-74 Zoological Gardens (fringe) (decided November 12, 1974)

The action in question was the commercial development on the south fringe
of the new zoo (see case X-018-74). The land is private and undeveloped, but a
zone change was required. The EQC grouped this case with the zoological garden
itself (case X-018-74) and required that information on commercial development
of the periphery and on the access road be added to the original assessment.
An EIS was subsequently required with the Minnesota Zoological Board designated
the responsible agency. Construction of the Zoological Garden and Zoo road was
allowed to proceed. The Council also endorsed the inter-agency effort to coor-
dinate a Development Guide Plan for the peripheral area and indicated that 1t
may cons1der critical area des1gnat1on at 1ts February 1975 meeting.

P-03]-74 NAPPAk- Rutzick‘and Associates (decided'NOVember 12, 1974)

This project was a high density residential development consisting of two
apartment buildings about five blocks apart with a small pond midway between.
A zone change was required. The TRC recommended to the petitioners that the
petition be rewritten to address specific issues and recommended to the EQC
that both apartment buildings be declared exempt. The TRC felt that the pond
area was questionable. The EQC exempted-both apartments and the pond but or--
dered an environmental assessment on the St. Paul zoning ordinance. Subsequently,
no EIS was ordered on the rezone.

M-032-74 - Ellerbe Architects - Bloomington (not yet decided)

The TRC recommended . that this planned unit development be declared exempt'
as an existing action, on the grounds that the first development phase is already
completed. The EQC has not yet heard the case.

'M-033-74 M, P & L Transmission Line (decided June 11, 1974)

. The project consisted of runn1ng an approximately 370 KV line about 200
miles from Manitoba Hydro to a mining district to serve taconite plant expan-
sion. A power plant siting procedure emergency was requested. The TRC found
an environmental assessment mandatory under EQC rules and regulations and recom-
mended that an EIS be required. The EQC declared the action to be a major action
with the potential for significant environmental effects and required that an EIS
be prepared. The draft EIS was prepared and circulated, and the EQC has just
received the final EIS.

M-034-74 Froning's Elevator and Shipping (not yet decided)
The project consists of the dredging of 1,750,000 cubic yards from the
Mississippi to fill a slough to form a 60-acre site in a commercial harbor

at Winona. A grain elevator and service buildings are to be built on the site.
The proposal was withdrawn before either the TRC or the EQC heard the case.
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X-035-74 General Mills Groundwater - Golden Valley (never decided)

The proposal was to drill a new well for air conditioning water for a new
office building. The TRC recommended that an environmental assessment was not
even necessary in this case, and the EQC dismissed the case without requiring
an assessment. (The project may even have been-exempt.)

MX-036-74  Shepherd Park - Stuart Corporation (not yet decided)

This proposal for a housing development in St. Paul was withdrawn for’
additional design work before either the TRC or the EQC heard the -case. It
may be resubmitted at a 1ater date.

M-037-74 Northern Border Pipeline (ndt yet decidéd)

This proaect is ‘the part of a forty- e1ght inch natural gas pipeline from
Saskatchewan to the east coast of the United States which passes through six
counties in southwestern Minnesota. A federal assessment was prepared on the
entire pipeline, but it does not address specific impacts in Minnesota. The
State has unofficially advised that a more.adequate Minnesota-oriented assess-
-ment be prepared. The case has not yet been heard by either the TRC or the EQC.

M-038-74  Eveleth Taconite Company Expansion (decided July 9, 1974)

- The prOJect is a fairly sizable expans1on of an existing taconite operation.
The TRC recommended that it be declared exempt, though the exemption ev1dence was
not conclusive. ~ The EQC exempted the proposa]

-”P-039-74, * Judicial Ditch #15 (not yet decided)

The ‘action in question here is the construction of a drainage ditch through
Delano DBD, channelizing Sucker Creek. Over 100 acres of types 3, 4, and 5 wet-
Jland are involved. The project has a long and complicated history in and out of
court. The judicial district in charge of administering such drainage ditches
is not capable of preparing an assessment or an EIS. On September 10, 1974, the
EQC ordered Wright County to prepare an environmental assessment. On November 12,
1974, the EQC reviewed the assessment but came to no decision on whether or not
an EIS was to be required-or on whether or not a public hearing was necessary.
The EQC review period ends on December 2, 1974, before another EQC meeting is
scheduled. Barring some special action before that date, the recommendation
of the assessment that no EIS be required will automatically be accepted.

- P-040-74 White Bear Rod and Gun Club - Hugo (not yet decided)

This proposed shooting facility near Hugo abuts Rice Lake and the Rice
Creek drainage ditch. The petitioners alleged that the project would cause
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noise and lead shot water pollution problems. The TRC recommended that an’
assessment be required but made no recommendation on whether or not an EIS
should be required:. An assessment was ordered on August 21, 1974, The EQC
heard the case on November 12, 1974, but reached no decision on whether or not
to require an EIS. The EQC review period ends December 16, 1974, which will
give the EQC another chance to decide on the matter. The recommendation of ‘the
assessment is that no EIS be required, and that recommendation will automatically
be accepted if the EQC makes no decision at its December meeting. The EQC went
to court on this proposed action to force the deve]oper to stop work until a
decision had been made on whether or not an EIS is to be required, but the legal
action was not really decided on since the developer agreed voluntarily to

stop work until after the November EQC meeting.

P-041-74 Lyndale Avenue and Minnehaha Apartments: (not yet‘decided)

The prOJect was an eight to sixteen story high-rise apartment to be
constructed in a single-family residential area close to Minnehaha Parkway.
The TRC recommended that an assessment be prepared and an assessment was ordered
on August 21, 1974. The whole case has been postponed for the moment pend1ng
the firming up of site plans by.the deve]oper

X~042774 Kampers Resort Inc. (decided Adgust 21, 1974)

The proposed development of multiple dwellings.on an existing campground
near E1k River would consist of 400 apartments to be done in stages. The TRC
recommended that an EIS not be required provided that the developers comply
with certain stipulations and non-degradation riders. The EQC required that
an EIS be prepared but stated that the decision will be reversed when design
plans are approved by DNR for aesthetic compatibility with potential recreation
. river designation. The EQC also attached a non-degradation rider.

© P-043-74  Proposed School Site - Village of Dayton (decided November 12, 1974)

The proposed new grade school would serve  two communities and would use
a septlc type system for waste water treatment in this undeveloped area. The
- school is anticipated to be a growth stimulus. The TRC recommended that an
assessment' be prepared by the school district, and the EQC so ordered on August
21, 1974. Based on the assessment, the EQC decided that an EIS would not be
necessary. . '

P-044-74 Broadview Development (not yet decided)

The project consisted of twenty-two single-family houses on septic tanks
which are anticipated to drain into a trout stream. Septic tank problems are
alleged since the site is underlain in close proximity to bedrock. The TRC
recommended that an environmental assessment be required, and the -EQC subse-
quently ordered an assessment. The case has not yet come before the EQC for
a decision on whether or not an EIS is to be required.



M-045-74 Kerfoot Condominium - Saganaga'Lake (not yet decided)

This condominium project would consist of 25+ units on a site surrounded
by the Boundary Water Canoe Area, though the project itself would be on private
property. Sewerage problems are anticipated, since the site is underlain at a-
shallow depth by bedrock. An environmental assessment was mandatory and was
ordered on September 10, 1974, with .Cook County designated the agency responsible
for the preparation of the assessment. The case has not yet come before the
EQC for a decision on whether or not an EIS is to be required.

P-046-74 AMAX Copper/Nickel ExpToration (decided November 12, 1974)

The project consists of eh exploration by AMAX for copper/nickel in the

‘mining region of northern Minnesota. The proposal contains a detailed program

for monitoring the environmental effects of the exploration and .the subsequent
mining should the exp]orat1on prove fruitful. The monitoring would provide
valuable data for a reg1on -wide copper/nickel EIS on the whole question of
copper/nickel mining in Minnesota. An assessment was ordered on August 21,
1974, and the monitoring program was explained to the EQC in considerable detai]
at a subsequent EQC meeting. The TRC could reach no consensus for a recommenda-
tion on whether or not to require an EIS on the AMAX exp]orat1on but did recom-
mend that the EQC address the whole question of copper/nickel mining in Minne-
sota.. The EQC decided not to require an EIS on the exploratory action on the
grounds that this exploration would not constitute a major action with the
potential for significant environmental effects. The EQC did requ1re that DNR
and PCA report to the EQC in December on the acceptability of AMAX's environ-

" mental mon1tor1ng program.

'AM-O4Z~74, - Potlatch Corporation N.W. Paper Division (never decided)

This‘67% expansion of an existing facility did not exceed the mandatory

'-'assessment thresholds, although water quality might have been a problem. Air

pollution control equipment was to be installed. The TRC recommended that an
assessment be prepared but the proposa] was withdrawn before the case went
before the EQC S

P-048-74 ' Lutsen - Spraying Tox1c Chemicals (not yet dec1ded)

The action in quest1on is the use of 2-4D and 2-4- 5T in Lutsen, which raises
the whole question of pesticide use in Minnesota. Though this spec1f1c case has
not yet been decided by the EQC, the Council has ordered a statewide program
review of pesticide use.

| X-049-74 Space Center Industrial Park - Oakdale (decided 0ctober 8, 1974)

The proposed project was a 50-acre industrial park in a suburb of St.
Paul. The EQC ruled that an EIS was not required on the action.



MX-050-74 Arden Hills Tennis Court (decided September'lo, 1974)

-The project proposal was the construction of a tennis court, involving
the filling of more than five acres of wetlands.. The TRC recommended that no
EIS be required because state waters were not involved and the scope of the
proposal was not sufficient to justify considering it to be a major act1on
The EQC concurred and no EIS was requ1red

P-051-74 . Masonic Temp]e, St. Paul (decided September 10, 1974)

The proposed action was the demolition of an abandoned Masonic Temple
made necessary by the need for connector roads leading to I-94. Petitioners
claimed that the building has potential for cultural significance and contended
that alternatives to demolition had not been adequately explored. The EQC —
invoked subdivision 9 of section 4 of MEPA to stay demolition pending a sub-
stantive decision on the part of the EQC.. Investigation led the EQC to the
conclusion that the demolition would have no impact on the physical environ- -
ment and that the building has only marginal historical and architectural
s1gn1f1cance The Temple was determined to be of purely local cultural signif-
icance.: For these reasons the EQC ru]ed that an EIS would not be requ1red

P-052-74  Beltline Interception - Lake Phalen (not yet decided)

The project is a 72-inch sewage interception of considerable Tength with
a gravity flow to replace a smaller inadequate pressure flow sewer. It would
be located adjacent to Lake Phalen, and the petitioners fear in-seepage and
drainage into the lake. An assessment was ordered on September 10, 1974, to
be prepared by the Metropolitan Sewer Board. The case has not yet been heard
by the EQC for a determination on whether or not an EIS is to be required.

- M-053-74 .West‘Pub1ish1ng Company .- St. Paul (decided November 12, 1974)

The proposed action is the expansion of an industrial facility by 600,000
square feet, which is beyond the mandatory threshold for an environmental as-
sessment. The EQC decided on the basis of the assessment prepared by the City
of St. Paul that an EIS would not be required.

M-054-74 UPA-CPA (not yet decided) .

The project is-the running of a 450 KV DC transmission 1line from North
Dakota through western Minnesota farm land to the Twin Cities. An assessment
was mandatory and was ordered on September 10, 1974, to be prepared by the De-
partment of Agriculture. The case has not yet come before the EQC for a de-
cision on whether or not an EIS is to be required.

M-055-74 - INCO - Superior National Forest (not yet decided)

‘ . The proposed action is for an open pit copper/nickel mine in northern
Minnesota, the exploration having been completed previously. An environmental
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assessment was mandatory and has been completed. The assessment recommends

that an EIS be required, but the case has not come before the EOC for a decision
on the matter. A federal EIS is being prepared on the project under the National
Environmental Policy Act.

;P-056r74 ' Lake Nicol]et-Deve1opment - Minneapolis (decided November 12, 1974)

The action is a small urban renewal project in downtown Minneabolis. An
environmental assessment was voluntarily submitted by the City of Minneapolis.
The TRC recommended that no EIS be required, since the project is not of more
than local significance and fits well with the development district and compre-
hensive plans. The EQC concurred and ruled that an EIS would not.be required,

X-057-74 U.S. Highway #10 - Morrison Company (detided Novémber 12, 1974

This new two-lane connector highway of about 10 miles in length involves
considerable wetland. A low traffic volume 1is expected. The TRC recommended
that DNR and the Department of Highways work out the problems on an inter-agency
basis but that no EIS be required. The EQC determined not to require an EIS.

P-058-74 MTC Garage/Humbolt Heights School (not yet decided)

The old Humbolt Heights School 1is proposed to be remodeled to become a
bus garage for the Metropolitan Transit Commission. An assessment was ordered
on October 8, 1974, which will become due when the federal environmental assess-
ment 1s f1n1shed on the ‘same project.

_M—059 74 NSP 500 KV Line (decided August 21, 1974)

‘A 500 KV 1ine is to be run by Northern States Power from Manitoba to

“Sherborn County. The proposal is going through the power plant siting process.

The EQC requested more information and designated itself as the responsible
agency. _

- M-060-74  Aitkin Company - International Realty (not yet decided)

The TRC found the voluntarily submitted environmental assessment inadequate,
and the EQC concurred. Aitkin County was named the agency responsible for the
expansion and rewriting of the assessment, with direction from PCA, the Depart-
ment of Health, and DNR.

‘M-061-74 Lotus Lake Development (not yet decided)

An assessment was ordered on this proposed lake development on October 8,
1974, but the case has not yet come before the EQC for a decision on whether or
not an EIS will be required.
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X-062-74  St. Mary's College Academics Facility (decided October 8, 1974)

The project is a proposed new building for school activities. Based on
.the environmentai assessment, the EQC decided that an EIS would not be necessary.-

X-063-74 Pioneer Gateway.(decided October 8, 1974)

~ Based on the information contained in the'vo]untarily submitted assessment,
the EQC ruled that an EIS would not be required on this residential development..

M-064-74  Ditch #17 - Kandiyohi County (not yet decided)

Proposed ditch #17 would eliminate 43 acres of wetlands and affect 31
additional acres. The case has not yet come before either the TRC or the EQC
for a decision on whether or not an EIS will be required.

M-065-74 Ditch #17 - LeSuer County (not yet decided)

Proposed ditch #17 would eliminate 160 acres of wetlands and affect 225
-additional acres. The case has not yet come before either the TRC or the EQC
for a decision on whether or not an EIS will be required.

M¥066—74 Ditch #18, Lateral C-Kandiyohi, Meeker Counties (not yet decided)

. -Proposed. ditch #18 would eliminate 300 acres of wetlands. The case has
not yet come before either the TRC or the EQC for a decision on whether or not
an EIS will be required.

' M-067-74 Ditch #1, Meeker; Kandiyohi and Renville Counties (not yet decided)

p Proposed ditch #1 would eliminate 57 acres. of wetlands and affect 4
additional acres. Since the proposal was originally submitted, the proposed
length of the ditch was decreased, and an environmental assessment is ho longer
" mandatory on the modified proposal. No EQC action has been taken.

M-068-74 Lower St. Croix (no decision made)

The Lower St. Croix was the first area in the state to be designated a
critical area under the critical areas program. Because of federal requirements
pertaining to the same area, a federal EIS. was prepared under NEPA. DNR volun-
tarily submitted the federal EIS to the EQC as an EIS fulfilling the requirements
‘of MEPA. The final MEPA EIS is currently being prepared. The case was never
actually brought before the EQC for a decision on whether or not an EIS was to
be required.



~

.

P-069-74 Credit River Township Race Track (not yet decided)

An assessment was ordered on this medium speed auto race.track on October
8, 1974, with Scott County designated the agency responsible for the preparation

‘of the assessment. The case has not yet come before the EQC for a dec1s1on on

whether or not an EIS w1]1 be required.

M-070-74 . American Shield Corporation (not yet decided)

This copper/nickel mining proposal has not yet come before the TRC or the

EQC for a decision on whether or not an EIS is to be required. The American

Shield Corporation has expressed concern in a letter to the federal district

 forest ranger that the federal EIS being prepared.on the INCO mining proposal

(see case M-055-74) be regional in nature in order to provide information on

‘other mining proposals in . Minnesota.

P-071-74 ' Hines-Spur Landfill, Beltram County (not yet decided)

An. assessment was ordered .on this landfil] project on November 12, 1974,

with Beltram County designated as the responsible agency. The case has not yet

come before the EQC for a decision on whether or not an EIS will be reauired.

P-072-74  Union Gospel Mission (not yet decided)

The proposed action is the demolition of the Union Gospel Mission facility
in downtown St. Paul and the construction of a new facility in an older resi-
dential/commercial area. An assessment was ordered on November 12, 1974, with
the City of St. Paul designated the responsible agency.

:X-073h74 'Minnesota River Bridge - Highway 36 (not yet decided)

The proposed project consists of an 1mprovement to highway 36. The
assessment was voluntarily submitted by the Department of Highways, and the
case has not yet come before the EQC for a dec151on on whether or not an EIS
will be requ1red

M-074-74 Timbers Development, Edina (not yet decided)

An assessment was voluntarily submitted on this development by the de-
veloper. The TRC could not reach consensus on whether or not to recommend
that an EIS be required, and the matter has not yet come before the EQC for
an EIS decision.

X,M¥075-74 Arcturus)and Parcel #4 Mines, Marble, Minnesota (decided November
’ 12, 1974



The proposed project is a mine dewaterinq dperat1on by U.S. Steel. Based
on the assessment, the TRC recommended that an EIS not be required, and the EQC
concurred. .

M-076-74 McGowan Barge Fleeting S]ip (not yet decided)
An environmental assessment was ordered on this project on November 12,

1974, with the Lower Minnesota Rlver Watershed Distr