






































































































































and Dad'' and stated that and the '.)efendant were 

qoing to be qone looking at real estate 25, 

and Sunday, June 26, 1977. This note has been ever to 

Ms. Pat Rutz, a handwriting expert for the District Attorne?'s 

Off ice in :3olden, Colorado. Handwriting specimens from the 

Defendar.t are souqht in this motion for the purpose of submitting 

them to :1s. Rutz for comparison with the handwritten note left 

for 16-year-old Richard Leqoy and comparison with any other 

writings which have been or !'!lay subsequently be secured in this 

investigation. 

Duluth Police officers believe the entry point to the Congdon 

home used by the killer of Mrs. Pietila and Congdon was il 

broken basement window on the south side of the Congdon home. 

This window had a pane of qlass with a hole broken in it, qivinq 

access to the two types of locks securing the window. One of the 

locks in the middle of the window between the lower and upper 

sash is immediately accessible from the broken hole. The second 

"lock" on the northwest side of this window frane is approximately 

nineteen inches from the broken hole. Measurements the 

ant's arr:ts and biceps are souqht in this motion for the rurpose 

cf seei.ng whether they could fit into the hole i!l tiv2 

suspected entry window for purposes of reaching the locking 

mechanism on the northwest side of the window frame. 

The above facts constitute the basis for the State•s 

that the Defendant be ordered appear at St. Louis county 

Jail at 2:00 p.M. on t'1ednesday, ;ugust 1.7, 197";", to S':J.b:"lit to 

the discovery 

this 16th day of 

SY: 

Jr·w: F.:. Jes.;:;To 
'\SS 
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ST A.'rE OF M IN'N ESOTA DISTRICT C0U!?T 

COUNT'/ OZ.' ST. LOUIS SIXTII JUDICIAL !H~T'UC'!' 

********************************* 

State of Minnesota, 

Plaintiff, 

vs. 

Roger Sipe Caldwell, 

Defendant. 

PLAINTIFr·•s REPLY TO 
DEFENDANT'S ANSWER TO 
MOTION FOR DISCOVERY 
UPON ORDER OF COURT 

******************************** 

Plaintiff, by and through the undersigned ~ssistant County 

Attorney, relies on the facts given in Plaintiff's original 

Motion and Notice for Discovery by court Order pursuant to Rule 

9.02, Subdivision 2(1), except for the following additions: 

1. The cab driver in question has generally described the 

male passenger he picked up between 11:30 and midniqht on June 26, 

1977 as a man in his 60's, 5'9" tall and wearing a suit and grey, 

long coat. The defendant is listed on the St. Louis County Jail 

booking card as being 5'10~ tall. Moreover, at approximately 

2:00 p.m. on July 5, 1977. at the Duluth Police Department, this 

cab driver viewed four photographs of male individuals, includinq 

the defendant, ~oger Sipe Caldwell. At that time, he picked the 

photograph of the defendant as looking nost like the male !1assenger 

he drove to the vicinity of 38th Avenue East and London Road 

around midnight on June 26, 1977. 

2. Pursuant to U.S. v. O'~ieal, 349 F'ed. Supp. 572 (1972) (See 

attached two-page opinion) , which takes into account the holdings 

in U.S. v. Wade, 388 U.S. 218, 87 s.ct. 1926, 18 L.Ed. 2d 1149 

{19 6 7) , u. s. v. Hammond, 419 F. 2d, 16 6 (196 9) , Srni th v. u. s. / 

83 U.S. App. o.c. ao, 187 F.2d 192 {1950), and Holt v. U.S. I 

218 U.S. 245, 31 S.Ct. 2, 54 L.Ed. 1021 (1910}, it is clear that 

this court has the authority to require a defendant to change or 

alter his ~hysical appearance for a line-up. 

3. r.iven the proper notion, notice and showing pursuant to 

~ule 9.02, Subdivision 2(1), defendant's answer that the evidence 
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sought in this motion has little, if any, prob~tive value 

and/or is cumulative with earlier obtained evidence is not 

sufficient or proper basis to den1 plaintiff's ~otion for 

Discovery. 

THEREFORE, Plaintiff, by and through the undersigned 

Assistant County Attorney, again moves that the defendant be 

ordered to appear at the St. Louis County Jail to subn1t to 

the a~orementioned discover~ procedures without any further 

undue prolonged delay which would further prejudice the State 

in obtaininq this necessary evidence. 

Dated this 31st day of August, 1977. 

KEITH M. BROU;rnLL 
St. Louis county Attorney 

By: 
JOHN E. DeS.?i.NTO 
Assistant County Attorney 
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t::SITED STATES of Amerlca. 
Plalnt.lff, 

v. 
Willie B. O'NEAL, Defendant. 

No. CB'72-a4. 

United States District Court. 
N. D. Ohio, E. D. 

Oct. 26. 1972. 

Proceeding on prosecution's motion 
for order requiring defendant to be 
clean shaven when appearing in lineup. 
The District Court. Ben C. Green. J .. 
held that requiring defendant who had a 
beard to be clean shaven when appearing 
in identification lineup would not violate 
his Fifth Amendment rights. 

Motion granted. 

Crlmlnal Law PS9S(l) 
Requiring defendant who had a 

hca1·d to be clean shaven when appearing 
in identification lineup would not violate 
his Fifth Amendment rights. U.S.C.A. 
Con~t. A mend. fi. 

EJwa1·d S. Molnai·, A~t. U. S. Atty .• 
Cleveland, Ohio. for plaintiff. 

Clarence D. Rogers. Jr.. Cleveland, 
Ohio. for def cndunt. 

.MEMORANDUM 

BEN C. GREEN, Di~t1·ict Judge: 

The pro~ecution has moved for an or­
<lcr "requiring the defendant [WiJlie B. 
o·Neal] to be clean-shaven when appear­
in-" in an 1dt•r ti fic:ation lineup". At the 
prc~cut um .. · the tlcfcmJant. who is in 
custody having been unable to make 
bond, has a bcal'd, Such an order is re­
!iisted by the defendant on the basis that 
it would he violative of hi~ F'ifth 
Amendment rights. 

The Government'~ request is predicat­
ed upon the following state of facts. as-

:;t.!rted in an affidavit br the Assistant 
Unit~d States Attorney: 

On Septe;nber 12, 1972, two males, one 
black. the other white, ente .. i:!d the 
Lake County National Bank, lfontor. 
Ohio, posing as Brinks, Inc. guards 
and stole $315,000. The description 
of one individual by on-the-scene wit· 
nesses matches the description of the 
defendant, Willie B. O'Neal. In addi· 
tion, this individual was described as 
clean-shaven. 
Investigation has determined that 
prior to the incident in question de· 
fendant did have a beard and goatee. 
However, on September 25, 1972. ~ 

witness testified before a 1' .. cder;.i; 
Gr2nd Jury in this District, that the 
defondant shaved off his bea1·d and 
goatee some three to foul' days prior 
to the date in question. 

There io not appear to be any report· 
ed decisions within the Fede1·al courts 
on the precise factual situation present· 
ed herein. However, there are rulings 
which do bear on the general question of 
whether a defendant's constitutional 
right.H protect him for a 1·cquired chnngc 
in physical appearance. 

In Smith v. United States. 88 U.S. 
App.D.C. 80. 187 F.2d 192 (1950). the 
claim was advanced that the defendant's 
privilege against self -incrimination had 
been violntcd by his hair having been 
dyed black prio1· to his being p1·escntcd 
to witnesses fo1· pu1·poscs of identifica· 
tion. The Court rejected that argument, 
relying·, in pnrt, upon the language of 
the United States Supreme Court in 
Holt v. United States. 218 U.S. 245, 252, 
31 S.Ct. 2. 6, 54 L.Ed. 1021 (1910) that, 
"But the prohibition of compelling a 
mnn in a criminal coul't to l.w a witness 
against himself is a prohibjtion of the 
use of physical or moral compulsion to 
extort communications from him. not an 
exclusion of his body as evidence when 
it may be material." 

The Fourth Circuit Court of AppeaLi 
had before it in United States v. Ham­
mond. 419 F.2d 166 (l!JGO), a. conviction 



LIB.BY v. RUSSELL 573 
Cito ll" J.10 l•'.Sus•t•. :»73 t 10T!?l 

nn a charge of criminal contempt arising phy expressed by the Supreme Court in 
from the defondanfs i·efu.sal to appear Holt v. United States. supra. that, as a 
in a lineup. The Court held: part of a criminal proceeding, a def\lnd-

On appeal. Hammond contend::; that ant may be 1·cquircd to alter his physical 
the order requiring him to appear in a appearance without infringing upon any 
lineup weal'ing a [false] goatee violat- constitutional guarantees. 
ed his constitutional rights in that he The Government's motion will be 
would be denied due process of law granted. 
and his privilege against self-incrimi-
nation; that the order was thus inval-
id and incapable of supporting his 
conviction for criminal contempt. We 
find this contention to be without 
merit. 
id., p. 168. 

In reaching the conclusion in Ham­
mond that the proposed lineup did not 
violate any constitutional rights, the 
court looked to the decision in United 
States v. Wade, 388 U.S. 218, 87 S.Ct. 
1926, 18 L.Ed.2d 1149 ( 1967). In the 
Wade case, the Supreme Court found no 
violation of constitutional rights in a 
lineup in which all the participants were 
requil'ed to wear strips of tape on their 
faces in a manner corresponding to the 
described appearance of the persons who 
had committed the offense in question. 

The Sixth Circuit Court of Appeals 
has recently had occasion to review the 
general question of the scope of the 
Fifth Amendment privilege against 
self-incrimination. United States v. 
Blank, 459 F.2d 383 (1972). The opin­
ion in the Blank case makes it quite 
clear that the construction placed upon 
the leading Supreme Court decisions by 
the Court of Appeals stands for the 
propositio:-: that the privilege against 
sdf-iucrimination i~ limited to evidence 
of a testimonial or communicative na­
ture. 

Bwscd upon the decision in United 
State~ v. Blank, supra, and taking into 
account the holdings in the Wade, Ham­
mond, and Smith. cases, this Court has 
concluded that the order which the Gov­
ernment seeks would not violate any of 
the defendant's constitutional rights. It 
is the Court's opinion that requiring the 
defendant to shave for the purposes of 
the lineup is consistent with the philoso-

A-11 



State of Minnesota, 

46282 vs. 

STATE OF MINNESOTA 

lN SUPREME C.:OllR'f 

Petit ione1 , 

George Gerald Chamberlain, 

Respondent. 

I 

l'f.:.: :.!·; ... :i:·: '. 

The above-entitled matter came on for hearing before a 

panel of this court on October 14, 1975, at 9:15 a. m .. upon 

the application of plaintiff-petitioner for a writ of mandJmus. 

Appearing on behalf of the state were Vei~on Berg~trom and 

David W. Larson, Assistant Hennepin County Attorneys, and the 

defendant appeared through his attorney, Mllrk \J. Peterson. 

It having been made to appear that the refusal to dis-

close the names of the alibi witnesses seasonably upon demand 

was deliberate and intentional and with the knowledge and 

consent of the defendant and was without legal justification, 
0 

it is the opinion of this court (Shera1a, Pecersun, Kelly, Todd, 

Mactaughlin, 'ietka, and Scott) that the writ should issue. 

Otis, J., took no part. Rogosheske, J .• is not persuaded th~t 

the relief requested should be granted. 

Let the Writ issue. 

WRIT OF MANDAMUS 

The State of Minnesota to the Honorable Andrew Danielson 
Judge of District Court, County of Hennepin, Fourth Judicial • 
District: 

WHEREAS, upon a consideration of the petition of the 

State of Minnesota and the answer of the Respondent, this court 
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has determined that the State 1 ent~tleJ to th• r•li•f 

quested in said petiti~n. 

tW\.l THt:REFOti.£, we do Cl.JtiW..ana otrnd Ji,r~<.:t that 

diately upon receipt of a ~apy of this writ 

dside your order of October 10. 197~. Jnd that you rrant ta 

the St~te the relief requested in the St~te's moti~~ of October 

10. 1975. 

WITNESS, The Honorable Robert J. Sheran. Chief Justice 

of the.Supreme Court afores1id, and the seal of said court 

this 16th day of October. 1975. 
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STATE or '-!l~l.'ltSCTA 

com•TY OF ST. tJt'!S 

State of ~ir.nesott. 

?lain tiff. 

vs. 

Roger Sipe Caldwell. 

Defendant. 

TO: The above naced ~efendant. Oou~laa ~. Thm:1on. 

~efendant'a attorne~. and this Court: 

Pursuant to Rule 21, Minnesota Pules of CrL~inal Procedure. 

the State of ~inneaota, by the un~ersir,ned A1aiatant County 

Attorney, hereby moves far and gives notice of the takin~ of 

t~e deposition of Thocaa Conrdon of 415~ Cast ~uincy Avenue. 

Dcnve~. Colorado by oral exacination before an~ de1ignaced 

person authorized to administer oaths at a future tL~e and 

place to be detert:lined b~ this Court. 

Plaintiff, by the undersigned Aashtant G,'\unty Attornev, 

~oves for the taking of said deposition in t~e ~resence of 

~ef endant and defense counsel on the groun~s that si1tl Tho~a• 

Congdon 11 an essential and ~aterial State's witnes• at the 

trial of t~e above entitled :atter. and bv reason o! a h•a~t 

attack suffered on or about FriJav. 'tare!\ 31. 1978 ln Jenver. 

Colorado. said ~aterial ~itnesa will be unable to cor.ie f~oc 

Colorado to '.·~1nnesota to testi f.., at the trial of the above 

enticled ~attar. 

)ated this ~day of Anril. 1~73. 
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St. Louis Countv Attornev 

3v: 
;a:. ~ e ··~ .. • .. 

SS! S'!' Al~T t:o~-::TY A TT'>'P!:E"! 
j :'a t:ourt ~OUIC 
Duluth. ''innuota 55802 
7olE~~one: 21S-72l-l5~1 
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STATZ OF :·m:!iESOTA 

COU:ITY OF S':". LOl'!S 

State of :nnnesota, 

Plaintiff, 

-ve 

?.oger Sipe Caldwell, 

Defendant. 

DISTRICT COURT 

SIXTH J'lfDICIAL '.JISTR.ICT 

0n :~otion and notice of Pla!.ntif: by it's attorney, 

IT !S ORDERED, that the depoeition of ~o::ias Gonr,<lon by 

oral exawination will be taken before a designated person 

cuali!'ied and authod . .sed to adr.inister oaths anJ to take and 

transcribe a verbatim record of said Tho~as Congdon•s testinony 

at 

on the day of ~~~~~· and the 

pre9ence of Jef endant and his counsel shall be re~uire<l at the 

tak!~~ of c~e depoaition. 

Jated t~is ~~- Jay of 

JY T:ts conrr: 

JACK J. LITWI, 
Judge of District Coure 
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STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF CROW WING NINTH JUDICIAL DIST~ICT • 

) 
State of Minnesota, ) 

) 
Plaintiff, ) 

) 

vs. ) 
) 

Roger Sipe Caldwell, ) 
) 

Defendant. ) 
) 

********************** 

CHALLENGE TO JURY PANEL 

The defendant, ROGER SIPE CALDWELL, by and through his 
attorney, DOUGLAS W. THOMSON, hereby challenges the jury panel 
pursuant to Rule 26.02 Subdivision 3 of the Minnesota Rules of 
Criminal Procedure, on the ground that there has been a material 
departure from the requirements of law governing the selection, 
drawing and swnmoning of the jurors. 

The acts constituting the grounds of the challenge are 
as follows: 

1) That the persons selected for jury service were not 
selected from the broadest feasible cross section of the area 
served by the court as required by Minnesota Statutes Section 
593.31 and the Sixth Amendment to the Constitution of the 
United States. 

2) The juror seleccion plan does not designate for 
Crow Wing County the lists of names, if any, which shall be 
used to supplement the veter registration list as sources for 
prospective juror names as required by Minnesota Statutes 
Section 593.36, Subdivision 3. 

3) No written plan for the random selection of random 
petit jurors has been devised and placed into operation for 
Crow Wing County as required by Minnesota Statutes Section 
593.36. 
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4) There has been a substantial failure to co~ply with 
Section 593.31 - 593.50 of the Minnesota Statutes in selecting 
the petit jury. 

This challenge is based upon the indictment, the files, 
records and proceedings herein, such evidence, testimony and 
other matters as may be presented to the court at the time of 
the hearing of said challenge. 
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Respectfully submitted, 

THOHSON & NORDBY 

By-/s/ Douglas w. ThOMSOn 
DOUGLAS l1. THOMSON 

Attorney for Defendant 
Suite 1530 - 55 East Fifth Street 
St. Paul, Minnesota 55101 
(612) 227-0856 



STATE OF MINNESOTA DISTRIC'f COUR 

COUNTY OF CROW UING NINTH JUDICIAL DISTRIC 

State of Minnesota, 

Plaintiff, 

vs. 

Roger Sipe Caldwell, 

Defendant. 

********************** 

MOTION TO STAY THE PROCEEDINGS AND 
TO QUASH THE INDICTMENT 

The defendant, ROGE~ SIPE CALDWELL, by and through his 
attorney, DOUGLAS w. THCttSON, hereby moves the court, pursuant 
to Minnesota Statutes Section 593.46 Sulxlivision 1 to stay t 
proceedings and to quash the indictment on the ground of sub­
stantial failure to comply with Sections 593.31 - 593.50 of the 
Minnesota Statutes in selecting the petit jury. 

This motion is based upon the indictment, the fil~s, 
records and proceedings herein, a sworn statement of fac~~ pu~ 
suant to Minnesota Statutes Section 593.46 Subdivision 2, and 
such evidence, testimony and other matters as may be pre­
sented to the court at the time of the hearing of said motion. 
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Respectfully submitted, 

THOMSON & NORDBY 

By -/s/ Douglas w. Thomson 
DOUGLAS W. THOMSON 

Attorney for Defendant 
Suite 1530 - 55 East Fifth 
St. Paul, Minnesota 55101 
(612) 227-08 56 



STATE OF MINNESOTA 

COUNTY OF CROW unm 

) 
State of Minnesota, ) 

) 
Plaintiff, } 

) 
vs. } 

) 
Roger Sipe Caldwell, ) 

) 

Defendant. } 
) 
) 

************************ 

SWORN STATEMENT OF FACTS 
PURSUANT TO MINNESOTA STATUTES 

SECTION 593.46 SUBDIVISION 2 

STATE OF MIN11ESOTA 

••• COUNTY OF RAMSEY 

DIST~ICT COURT 

NINTH JUDICIAL DISTRICT 

DOUGLAS u. THOMSON, being duly sworn on oath states as 
follows: 

1) He is the attorney record for the defendant herein. 

2) That this sworn statement of facts is made in support 
of defendant's motion to stay the proceediDCJS and to quash the 
indictment. 

J) Affiant obta , through the crow Wing County Clerk 
of court, at approximately 5 O'Clock P.N. on Friday, April 7th, 
1978, a document entitled "In the Matter the Uniform 
Selection and Usage in the court• of the Ninth .Judicial District•. 
Aff iant has read the above docwaent and compared it with the 
visions of Sections 593.31 - 593.42 of the Minneeota Statute• and 
finds that there is substantial failure to comply with Sections 
593.31 - 593.42 in that: 

a) No written plan for the 
and petit jurors has been adopted 
by Minneaota Statutes Sect 593. 

A-19 



b) There is no specification of detailed procedures to 
be followed by the jury cor.unissioner of Crow Hing County in 
randomly selecting nai~es from the sources designated in accord­
ance with Subdivision 3 of Section 593.36 and in all other 
random selections of names of prospective jurors from any 
other list or lists as required by Minnesota Statutes Section 
593.36 Subdivision 3. 

c) There is no compliance with the provisions of ainnesota 
Statutes Section 593.36 Subdivision 3. 

d) There is no statement that a master list is to be 
used by the jury commissioner as required by Minnesota Statutes 
Section 593.36 Subdivision 4. 

e) There is no specific designation of source lists as 
required by Minnesota Statutes Section 593.37. 

f) The master list does not comply with the requirements 
of Minnesota Statutes Section 593.38 in that there is no 
provision of the establishment of a secondary list. 

g) The qualification questionnaire does not solicit 
the information set forth in Minnesota Statutes Section 593.40 
Subdivision 2. 

h) Other failures to comply with Section 593.31 - 593.42 
will be developed through testimony of the jury commissioner 
at the time of the hearing of said motion. 

Further affiant sayeth not. 

is/Douglas w. Thomson 
DOUGL?'\S W. THOMSON 
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STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF CROW WING NINTH JUDICIAL DISTRICT 

) 
State of Minnesota, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
Roger Sipe Caldwell, ) 

) 
Defendant. ) 

) 

**************************** 

CHALLENGE TO JURY PANEL 

The defendant, ROGER SIPE CALDWELL, by and through his 
attorney, DOUGLAS W. THOMSON, hereby challenges the jury panel 
pursuant to Rule 26.02 Subdivision 3 of the Minnesota Rules of 
Criminal Procedure, on the ground that there has been a material 
departure from the requirements of law governing the selection, 
drawing and summoning of the jurors. 

The acts constituting the grounds of the challenge are 
as follows: 

That the Jury Commissioner for Crow \'Jing County did not 
rigorously adhere to the conditions sufficient to constitute grounds 
for excusing from jury service, in excusinq a substantial number 
of jurors from the jury panel, in violation of Minnesota Statutes 
Section 593.45. 

This challenge is based on the indictment, the files, 
records and proceedings herein, such evidence, testimony and 
other matters as may be presented to the court at the time of 
the hearing of said challenge. 

Dated: Hay 1, 1978. 
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Respectfully submitted, 

THOMSON & NORDBY 

By - /s/ Douglas w. Thomson 
DOUGLAS W. THOMSON 

Attorney for Defendant 
Suite 1530 - 55 East Fifth Street 
Saint Paul, Minnesota 55101 
(612) 227-0856 



DISTRICT cor:~T 

,~·::>UNTY OF CROW WING :!!'ITH JUDICIAL DIST~UCT 

State o!: ainnesota, 

Plai:itif':, 

"'.!S • 

Roqer Sipe Caldwell, 

Defendant. 

***************************** 

~OT!O!I TO 57;,y ""!iE PP.OCEEDI~C:S 

; •. ~;n :'0 QUAf.H THE !:18IC~·'!E~J'!' 

attorney, D11t:GLAS i.~. ':'H0~1;,0N, he::-eb'! ::io•:es the court, :;ursuant 

to '1innesota Statutes Section 593._.6 Subdi•J"is~or; : , to sta; the 

?roceeding.:> and to quash the indictment on the around of suhst:an-

tl.al f3~lure to cor:i.ply · . .;1th Sect.on 593.45 o+: the :1l;.n.:sor.a 

Statutes in selecting the petit Jury. 

'!:'his r.'10tion is based upon the -..nd.iccment, the files, 

records and proceedings herein, a s~orn statement of :acts pur-

suant to ~innesota Statutes Section 593.46 Subdivision 2, and 

such evidence, teotimony and other ~atters as nay be presented 

to the court at the ti~e of the hearinq of said ~otion. 

~ated: ~ay 1, 1978. 

l\-22 

~or 'Je~endan 
- :.s r.ast 
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STATE OF MI~~ESOTA 

COUN'!:'Y OF CROW UING 

State of ~innesota, 

Plaintiff, 

vs. 

~Oger Sipe Caldwell, 

Defendant. 

*****~************************** 

SUORN STA'!'E!-!ENT or FACTS 
PURSUANT TO MINNESOTA STJ\:'U""'ES 

SECTION 591.46 SUBDIVISION 2 

STATE OF ~rJNESOTA 
ss. 

COU:JTY OF AI'l'I<IN 

DIST~ICT COUR': 

DOUGLAS w. THOMSON, being duly sworn on oath states 

as follows: 

1) He is the attorney of record for the defendant herein~ 

2) That this sworn statement of facts is Made in support 

of defendant's motion to stay the proceedings and to quash the 

indictment. 

3) That aff1ant was before the Honorable Jack J. Litman, 

J~dge of the District court, today in chanbers. John Desanto, 

Assistant St. Louis County Attorney, the defendant, Roger Sipe 

Caldwell and !'-1arqe ;·:illia..~s, Clerk of the Crow tling County 1')1s-

trict court and Jury cor.unissioner were also present. ~arge 

ti1ll iai:ls advised .Judge !..l. tMan, :z..nter alia, thlt only 50 j 1.1.rors 

ar~ presently available for service out of the oriqi~al ~00 that 

were certified by her as having been selected at random on 

December 15, 1977. 

It 'WOuld appear that of the ~r!ginal 400 ;urors, 45 were 

called to serve as jurors for :he reqular te~ o~ court for 

instant case an~ that 59 re~ain to be calle~ ~o~ th~ :nsta~t 
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case. Thus, it is evident that onl7 163 Jurors out o! t~e 

original 400 have been avail::ible ~or jury se?.·v1.-:e <ind the 

other 237 jurors hdve Leen excused. 

It would appear to aff iant that t!1e Juri Co!!'.miss icner 

did not rigorously adhere to the conditions for excusing 

jurors from jury service .:is required by "tinnesota Statutes 

Section 593.45. 

As further evidence of a!fiant•s contentlon, a~fiant will 

submit to the court the appropriate records rec:u1red to be 

:naintained, pursuant to "hnnesota Stat:.ites Section '$9 3. 4 5 

s·:Jbd1vision l dnd the t:esti!!Kiny of t.h~ .rury Con.tt11ss1one?:". 

Purtht?r af f .1.ant sa;'eth not. 
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STATZ Cl' ."II!l!.tl:SOTA 

cou~n OP ST. LOUIS 

I~ DIS":'RI~T coua~ 

strrn JUDICIAL OIS~~ICT 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • 
Stat• ot !4.inne•ota, Plaintiff, 

-··-
• • • • • • • • • • • • • • • • • • • • • • • • • • • • 

'8:..'llORANOUM UI ::>PPCSITICM 'M UZFEIHlA:rr' S 

CHALL£~GE OP TH£ JURY PA~EL 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • 
Tbe Crow Mln9 COunty Obtrict. Cl•rk ft&a Jrawn 100 naae• for 

prospective juror• on t.be above :ut.ter. ':be defendant baa 

cnallan9eJ t.hb ;>anal of proepective j..aror•. ·:be Clerk selected 

t.D• ;>ro•pecc.ive juror• in accordance wit!l tlnne90t& St.atut•• aad 

t~e rul•• •nd polici•• of th• linth Judicial ~i•t.rict. Therefore, 

d•fend&nt'• .,cloo sbodld be Jeaied. 

Tlwl -UM>cl of Hlectin9 pro•pect.ive Jt.aror• vaa revl...S 

),,y ChAt>tu: 216, enact.ed by ~ LecJl8latare in 1'77. 1'be 

.t..eqialature ~roviJed for • ~nifor• .. lectlon an~ 110rvica ~rOCtKIJre 

which la now coditied in '11nA. It.at. Chapcer HJ. :'he flr•t ste' 

involve• t.n• ••lect.ion of a a<Nrce h.ac. .u.aa. ltat.. Ul. ll ;>rovld•• 

that, •'li.!\e voter reqinration li•t tor t~• ]\Nleial Jiatric~ .anall 

aerve a• the source Uat. but. Ny be suppl ... nt.s wit.A n&ae• fl'OftB 

ot.Mr Usr.a of pereoaa reat.dent tAoretn. s.ae~ .a• ll•t• of uUUty 

and JrlY•r• l.ict1oaea, and ... 1~~r• 

L"\ ta. ~wt.ty Jurora S.l..ct1on Plan. 

aotor vehicle re«Jl•tratior1. 

w:d.ch :wy be c~c1Ued 

~ Court .. v inclu~• tn it• 

J..a.ror Jtel.c~ioa Plan •~P?l•11entary 11•~• vn•n!ltY~r it is l•ef:Md 

t•••~-l• ar.d ~•c••••ry in or~er t.o fester ~h~ 1>0lt:y •"ld ?r~teet 



the .:.J.ry Couwisaion•r in cacn county, under the direction of the 

Chio! Jud9e of that County, to devise 5nd ?lace into operation a 

written ?lan ~or the randoM selection of qrand 3nd ,?etit jurors. 

rn December, 1977, shortly ~fter ehe 3bove act had qone into 

effect, all of the Clerka of Court tor the 17 counties com~riainq 

thM Ninth Jloldicial Oiatrict met to formulate a randOM plan. The 

plan adopted by the Clerka 1• attached to thi• ~emoraiidwn. Thia 

pl.an vent into ~ftect ia:nediately and naa been used to this date. 

AJ.l ot th• aix L>iatrict Judqea of the :anth Judicial District are 

a~ar• of the plan and have acquiesced ar.d approved of thi• plan. 

Paragraph ono ot the plsn ?rovide• that, •Th~ voter registration 

list of each county ehall be th'! ;.;rim.:iry source list trom which 

jurora names shall .be selected for s@rvice on the 1rand and Petit 

Juri••· If the voter• reqi•tration list r9?~eaenta 40• or more of 

t.he total yopulation ot t.he cou:1t.y, 1 t •?lall be ::onei.lered an ad(')1"7'J..1 t." 

source for random selection of jurors.· The popul~tion of Crow ~i'-q 

County i• 19,700 people. Aa of Oc~ober, 1976, the County had !9,4~7 

reqiatered voeera. Thua, •s.a \ ot the population ot Crow ~fine; 

County i• reqiatered to vote. Accordinq to the 1970 censu•, 35.S\ 

ot the popu.lation ot Crow Winq County is 1J!ldt1r lii and not eliq ible 

to vot.e. When t:ae percenta9e of t~ie popul.-stion re9istered to vot'? i'I 

ach!ed to tne population u.nC.er la, !i6. n ot the total county !'e~1uls: ion 

is accounted for. 

After deter.nininq tn~t t.~e percentage of residents registerej 

to vote provided an .adequate source tor the ranJom aelC1ction of 

J.Jrors, t.he Clerk proceeded to Jraw 400 name•. Until th-is trial 

waa movea to brainerd, 65 names had been taken from the ma•~er 11~~ ot 

400 for service on Petit Jur!~a .\t t11e tria.l court• s direction. 

t..;.e Clerk dr9w lOO aduitior.al n..ii!~Ats for t;!'e t':ar.~l in t.:.f! 5!".iove rn1t-:~~r • 

.• one Of the 100 :-.ave been drawn !or ~\Jr"! JLlty ootora t.li!I C3.su. 
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There are no ~inn@sota caee~ which demonae.rata ~hen th8 voters 

rogiseration list is an inadequate aoureo liat. The 17 Clerks of the 

~int.h Judicial Uist.rict, with the acquiescence ot the District Court, 

have developed a policy that wh~r• 40t of the population is registered 

to vote, the vocers regiatration liat i• adequate. This policy 

of the Ninth J\ldicial Diatrict ia now in operation throuqhout the 

Oi•t.rict and ha• been utilized for ~•en and every trial held since 

the fir•t of th• year. W'ben a trial from another district ia moved 

into t.n• Mint.b Judicial Di•trict, it ••r.t• only appropriate that the 

acandard poli~'Y of th• Ninth Judicial Oiatrict •hould qovern the 

selection of juror•. If thi• court were to deviate from that policy, 

an undu• burden would be placed upon the ho•c Cowity of Crow Nin.9 

which would discoura9e it and other eounti•• trom acceptinq chanqa 

of venue ca•••· 
Since thia jury has .be•n eho•en in accordance with the unitorin 

policy of the Ninth Judicial Jiatrict, defendant•s motion ahallenqing 

the panel abould be denie~. 

Daud this 10th day of Apdl, 1971. 
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U:ITD BROW!f ELL 
ST. LOUIS COUNTY A'l'TOR.U~Y 

By 
John DeSanto 
A•alatant St. Loui• cou~ty ~t.torney 
Court. aouae 
t>ulut~, 'A 
(llo) 7ll-lSOl 



STATe OP :1INN!SOT1\. I~ OISTiUCT COURT 

COU~TY OP ST LOUIS SIXTH JUDICIAL DISTRICT 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
State of ~inneaota, Pl&intitf 

~qer Sipe Caldwell, Oetendant. 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
APPIDAVIT 

• • * * • • • • • • • • • • • • • * • • • • • • • • 

ST~TE 0P ~INNESOTA ) 
(SS 

COL'NTY OP CROW WIUG) 

~ar9e Willia.ma, beinq first dul 

and •ays: 

1Worn «.n oath, de['lo .. a 

l. Affiant 1• t...~e Clerk of the Crov Wing Countv District 

Court and ha• bald t.'lat poaition at all time• pertinent to this 

matter. 

2. That one of Afti.snt'• d'.ltie• a• Clerk ot the Crow Winq 

County Diatriet Court i• to act as Jury ~o:mnissioner. 

3. In her fu.."lction as Jury Commiaaioner, af't'iant dr'!!W a 

jury panel of 400 namee i~ January of 1978. 7~eae name• were 

drawn from thoae per•ona in Crow Winq County req,iaterod as ~oter• 

as ot October 27, 1976. 

4. ~ffia.nt is lntor1:1ed by the Crow Winq County Auditor's 

Office that aa of October 27, 1976, Crow Winq County had 19,t07 

re9iatered voter•. Atfiant i~ turther informed that, accordi~q 

to the State Demoqrapher. Crow Winq County h•• a population of 

l9.7J0 peO?l• as ot July 1, 1976. Accordinq to these !iqures, 

td.J\ of tho ='°pulation of ~r~v winq County 1• reqistared to vot~ 

as of ~)Ctcber n, 1976. 
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S. It 1• the policy and rule in the Ninth Judicial District 

that th• 90urce liat for jury aelection be taken from tbe liat of 

registered wt.era if more t.tian 40' of the reaiderata of th• county 

are reqiatered YOtera. The 17 Jury Coaaiaa1oner• of the Ninth 

Judicial Diatrict by virtue of their MtlBOrandwa datad. Decfllllber 2nd, 

1977, ••tablbhed the policy that if 40• of the population vaa 

r99iatered to vote that th• liat of re9iatered Yotera •shall be 

conaidered an adequ.ata source•. Therefore, affiant aelected. th• 

.. •t•r liat iD accordance with the rul•• and procedure• of the 

~inth Jw:lic1al District. 

6. In January of 1979, Affiant aelected 45 na .. a froa ttMI 

maater liat of 400 to serve on the Petty Jury tor the February. 

1978, tars of court in Crow Win9 county. In March of 1978, Affiant 

••lected ZO more naaea from thi• ma•ter list to auppl ... nt th• 

original 45 dravn. 

7. OD Karcb ll, 1978, Aftiant drew 100 ••••••• .. l naaea 

after rec:•i•ill9 inatruct!ona to do so by the Honorable Jack Li"l!baan, 

Jud9e of Diat:rict Court. Aff iant then •W1DOned tho•• 100 individuals 

for jury duty on the aboV'e entitled ea .. for April 10, 1978. 

8. In addition, Aftiant •elected 100 additional name• in the 

event that the 100 name• r•f~rred to atove were inauffici~nt. 

Furt.lMtr affiant sayeth not. 

Subacribed and Sworn to 
Before .. tbia 
day of April, lf'7'1": 

'>/ 


