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INTRODUCTION 

Pretrial motions in criminal cases for prosecutors is perhaps 

most often a matter of responding to and/or opposing requests from criminal 

defendants and their attorneys. Often, the defense will make a pretrial 

motion for something simply to confuse the prosecution. Often, the 

defense motion will be a request for something to which the defendant is 

clearly not entitled, unsupported by any case law or precedent whatsoever. 

All too often. the Court to whom a pretrial defense motion is made 

will grant the motion simply becau~e the prosecutor is confused, the Court 

is reluctant to say no to the defendant and thereby create another issue on 

appeal, and/ or the prosecutor, has failed to adequately research and pre

pare his response to the pretrial motion . 

Whether the prosecutor is the moving party or the responding 

party at the time of pretrial motions in criminal cases , he !!!.!!.!! have done 

his homework so that he can back up his claim for requested relief or for 

denial of the defendant's request. Without the necessary preparation, 

research and hopefully a memorandum to support his position, the 

prosecutor is unlikely to get his motion granted or to convince the Court 

that the defendant's motion should not be granted. 

As with everything involved in the practice of law, there are 

certain rules and regulations governing pretrial motions in criminal cases 

--·where else but in the Minnesota Rules of Criminal Procedure. Rule 32 
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of the Minnesota Rules of Criminal Procedure entitled "Motions" states: 

"An application to the Court for an order shall 
be by motion. A motion other than one made during 
a trial or hearing shall be in writing unless the 
Court or these Rules permit it to be made orally . 
The motion sh~u.l state the grounds ~which 
it is made and shall set forth the relief or order 
sought and may be supported by affidavit." 

Rules 10, 11, and 12 of the Minnesota Rules of Criminal Procedure 

deal Rpecifically with pretrial motions in criminal cases . Rule 10. 04 , 

Subd . 1, states that: 

"In felony and gross misdemeanor cases , motions 
shall !!!, made in writing and served upon opposing 
counsel not later than!!'!!:!.!. (3) days before the 
Omnibus Hearing unless the Court for good cause 
shown permits the motion to be made and served 
at a later time . 

In misdemeanor cases ... , motions shall ~ !.!!!!!!!_ 
in writing and along with any supporting 
affidavits shall ~! served ~ opposing counsel 
at least three (3) days before !!!.!!. !!!. to be 
!teard and !.!2_ !!!!!!:!, than thirtf (30) days after 
the arraignment unless the Court for good cause 
shown permits the motion to be made and served 
at a later time . " 

As Rules 10, 11, and 12 of the Minnesota Rules of Criminal 

Procedure indicate, all pretrial motions in felony and gross misdemeanor 

cases should generally be heard at the Omnibus Hearing and all pretrial 

motions in m!sdemeanor cases should generally be heard at a pretrial 

conference or immediately before trial. 

In addition, Rule 34. 03 states: 
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"A written motion, other than one which may be 
heard ex parte , and notice of the hearing thereof 
shall be served not later than five (5) days 
before the time specified for th~ hearing unless 
a different period is fixed by rule or order of 
Court. For cause shown such an order may be 
made on ex parte application. When a motion 
is supported by affidavit, the affidavit shall be 
served not less than ~ (1) day before the -
he&:ring unless the Court permits them to be 
served at a later time . " 

It is very important to know when. where, and how the Rules 

of Criminal Procedure require pretrial motions to be made. Failure to 

know and abide by these rules and regu iations can prevent the prosecutor 

from obtaining an order or relief to which he is entitled just as the 

prosecutor can prevent the grant~ng of an otherwise worthy motion by the 

defense simply because the defense motion was not in writing &I"d/or served 

with enough notice upon the prosecution. The prosecutor should always 

require defense motions to be served upon him .. 'S required by the Rules 

if for no other reason than to allow himself time to prepare and research 

his response to them . 

Hopefully • the following article will familiarize the Minnesota 

prosecutor with the broad scope of relief and orders available to him 

through pretrial motions. In addition, it is hoped that this article will 

serve as a guide for Minnesota prosecutors responding to the myriad 

pretrial motions made criminal defense attorneys . Imagination is often 



motions in criminal cases . Sample forms for some of the motions referred 

to will be included in the Appendix to this article. 

I. MOTION FOR EXTENSION/ENLARGEMENT OF TIME TO FILE 
COMPLA!NT AGAINST DEFENDANT ARRESTED WITHOUT A 
WARRANT. 

Of course , Rule 4 . 02 , Subd . 5 , of the Minnesota Rules of 

Criminal Procedure requires that a criminal defendant arrested without 

a warrant be brought befC>re a County Court Judge or judicial officer "not 

more than thirty-six (36) ~:ours after the arrest, exclusive of the day of 

arrest, Sundays , and legal holidays , or as soon thereafter as such judge 

or judicial officer is available. ' This means that a complaint charging the 

defendant must be presented to the judge or judicial officer within this 

thirty-six (36) hour period . 

Sometimes it is impossible for the law enforcement officers 

investigating a crime to gather the evidence necessary for the prosecutor 

to make his charging decision within this thirty-six (36) hour period. For 

instance, additional time may be needed to obtain medical reports con-

cerning a crime victim's condition (e.g. death, great bodily harm, 

substantial bodily harm. or only bodily harm) . Because of the complexity 

and time consuming nature of a particular investigation. the law enforce-

ment authorities sometimes need additional time to prepare their reports 

and to submit them to the prosecutor for his review . At the same time, 

the serious nature of the offense and the fact that the suspect may be a 
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non-resident of the area may necessitate applying for an extension of 

time to file the complaint against the defendant and get him before the 

Court , rathe~· th&n releasing the defendant from custody . 

Such an application for an extension of the "thirty-six (36) 

rule" should be made in the form of a written motion or petition to the 

County Court pursuant to Rule 34. 02 of the Minnesota Rules of Criminal 

Procedure. This motion will generally be an ~ parte motion by the 

prosecution since, at this stage of the criminal proceedings , the defendant 

is usually not represented by counsel. The reason that this motion or 

petition should be in writing is so that thr Court f1le will refiect the grouuds 

for it and the written order granting the e> .. tension. should the extension be 

questioned later during the proceedings . An example of such a prosecution 

petition and Court order can be found in } he Appendix. 

II. MOTIONS REGARDING BAIL OR SUPERVISED RELEASE. 

In St. Louis County , the County Court Judge before whom the 

criminal defendant first appears on a complaint generally determines the 

amount of bail imposed upon the defendant or whether the defendant will 

be releasPd on supervised released without a motion from either the 

prosecutor or a defense attorney . However • defendants sometimes do make 

their first appearanct;~ in County Court with an attorney who will most often 

the . When aware the nP,n~.~1 should be 

prepared to .-.:::i.•otnr~nn to such bail motions. In and misdemeanor 



cases, such bail motions will generally be made by defense attorneys at 

the initial appearance in District Court . 

Prior to the initial appearance of the defendant in District 

Court in felony and gross misdemeanor cases , the prosecutor should attempt 

to familiarize himself with the defendant's background. For instance, the 

prosecutor should attempt to learn the defendant's prior criminal record, 

address and living arrangements , employment status , past employment 

record, and marital status. Such information is most important when 

responding to defense motions to reduce bail or to place the defendant on 

supervised release in lieu of bail. With knowledge of the defendant's back-

ground, the prosecutor can make an intelligent decision as to whether or 

not to oppose defense counsel's bail motions . Otherwise , the Court will 

generally have to rely on the defendant's representations to his attorney , 

alone, and such representations are sometimes untrue. 

Rule 6 . 03 of the Minnesota Rules of Criminal Procedure permits 

the prosecution to apply for a warrant for a defendant's arrest upon violation 

of any conditions of pretrial supervised release: 

"Upon an applicaltion of the prosecuting attorney 
alleging that a defendant has violated the conditions 
of his release , the judge , judicial officer , or Court 
that released the defendant may issue a warrant 
directing that the defendant be arrested and taken 
forthwith before such judge, judicial officer, or 
Court." 
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III. MOTIONS INVOLVING AMENDMENT OF DEFECTIVE WARRANTS, 
SUMMONS , AND COMPLAINTS. 

Under Rule 3. 04, Subd. l, of the Minnesota Rules of Criminal 

Procedure , the prosecutor may make a motion to amend a defective warrant 

or summons. 

Rule 3. 04, Subd. 2, provides for a prosecution motion for a 

continuance of the proceedings in order to file a new complaint because: 

(1) the original complaint does not properly name or describe the defendant 

or the offense with which he is charged, or (2) based on the evidence 

presented at the pretrial proceedings , it appears that there is probable 

cause to believe that the defendant committed a different offense from that 

charged in the original complaint. 

The Minnesota Rules of Criminal Procedure also permit 

prosecution motions to amend misdemeanor complaints at the pretrial 

conference and to amend felony and gross misdemeanor complaints or 

indictments !! any time before verdict, if no additional or different offense 

is charged and if the substantial rights of the defendant are not prejudiced. 

See Rules 12 . 05 and 17. 05 . See also State !. . Doeden. Minn. __ • 

245 N. W. 2d 233 (1976) . 

As an example, in a prosecution for receiving. possessing, or 

concealing stolen property , it may be learned immediately before trial • or 

was stolen on the specific date of the offenue 
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alleged in the complaint. However, the evidence clearly indicates that the 

defendant did know that the goods in question were stolen while he con

cealed them on a later date prior to issuance of the complaint or indictment. 

Because the precise time or date of this offense is not an essential element 

of receiving stolen property and an amendment of the complaint to the more 

accurate date does not change the offense and does not prejudice the 

substantial rights of the defendant, the proaecutor's motion to so amend 

the complaint may be permitted by the Court. See State !. . Fraser, 277 Minn. 

421, 152 N. W. 2d 731 (1967) , where the Minnesota Supreme Court upheld the 

general statutory and common-law rule that it is not n~cessary to prove the 

commission of a crime on the precise day , or even year, stated in the 

complaint or indictment except where the time is a material ingredient of 

the offense, as where the act done is unlawful only during certain seasons, 

on certain days , or at certain hours of the day. 

However\ the Court may not permit a pretrial motion to amend a 

complaint charging criminal sexual conduct in the third degree immediately 

before trial where the complaint alleges "force or coercion" mistakenly 

instead of an "under age" victim between 13 and 16 years old with the 

defendant being more than 24 months older, because although such an 

amendment does not add or change the offense charged it does prejudice 

the substantial rights of the defendant in that his attorney's defense to the 

charre must be completely different. See~!.· Carter, ___ Minn._. 
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N.W.2d (October 19, 1979), Footnote #1. 

IV. MOTION/DEMAND FOR SPEEDY TRIAL WITHIN SIXTY (60) DAYS. 

Rules 6. 06 and 11.10 of the Minnesota Rules of Criminal Procedure 

permit a motion or demand for speedy trial by either the prosecutor or the 

defense in a criminal case. This motion or demand may be made in writing or 

orally on the record . This motion or demand can be made at 'the time of the 

defendant's not guilty plea and when it is made, the trial must be commenced 

within sixty (60) days of the demand unless good cause is shown by the 

prosecution or the defense why defenaant should not be brought to trial 

within that period. Defendants charged with misdemeanors, who are in 

custody, must be tried within ten (10) days of this motion or demand or be 

released from custody pending trial . Rule 6 . 06 . 

The Sixth Amendment right to a speedy trial is , of course , a 

right given to criminal defendants . However. as a general rule, it is the 

defendant who does not want a speedy trial because the defendant often 

benefits from a lengthy delay of his trial. The longer the time between the 

date of the offense and trial the more likely the prosecution witnesses are 

to forget the facts or to be unavailable to testify. Rules 6. 06 and 11.10 

remedy this situation by giving the prosecution an opportunity to demand a 

speedy trial. In addition, the absence of such a motion or demand by the 

defendant provides a factor that may be taken into account in determining 

whether the defendant has been unconstitutionally denied a speedy trial . 
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See Baker !. . Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L .Ed. 2d 101 (1972). 

Forms 1.17 and 2 .13 following the Minnesota Rules of Criminal Procedure 

are samples of this type of pretrial demand . 

V. MOTIONS RELATING TO DISMISSAL OF CHARGES. 

Rule 30. 01 of the Minnesota Rules of Criminal Procedure provides 

for pretrial motions or petitions by the prosecuting attorney to dismiss 

charges in criminal cases. Such dismissals may be made in writing or 

orally on the record , with the prosecuting attorney stating the reasons for 

them. 

Dismissals of complaints or tab charges do not require leave or 

permission of the Court. However, dismissal of an indictment does require 

leave or permission of the Court. See State y. Aubol, _Minn. __ , 

244 N. W. 2d 636 (1976) , where the Minnesota Supreme Court held that the 

trial Court was required to grant leave to this prosecutor to dismiss a 

first degree murder indictment where this prosecutor provided the trial 

Court with a factual basis for the- dismissal and the trial Court was satisfied 

that this prosecutor had not abused his broad prosecutorial discretion . 

Forms 1. 35 and 2 . 33 following the Minnesota Rules of Criminal 

Procedure are examples of dismissals pursuant to Rule 30. 01. 

VI. MOTIONS RELATING TO DISCOVERY. 

Rule 9 of the Minnesota Rules of Criminal Procedure sets out the 

rules and regulations governing discovery in felony and gross misdemeanor 

-10-



cases. Rules 9. 01, Subd. l and 9. 02, Subd. l mandate discovery by the 

prosecution and defense, respectively, upon request of opposing counsel 

and without motions from either party or Order of the Court. 

Among the material which the prosecutor must disclose to 

defense counsel upon request, but without a defense motion and Order of 

the Court , is exculpatory information tending to negate or reduce the guilt 

of the defendant. See Rule 9. 01, Subd. 1(6) , and Brady !. . M~, 

373 U.S. 83 (1963); U.S. !.·Agurs, 427 U.S. 97 {1976). The disclosure of 

such information by the prosecutor is constitutionally and ethically 

required. Nevertheless, defense attorneys often make formal written 

pretrial motions pursuant to Rule 9. 01, Subd. 1(6) , for disclosure of 

"exculpatory information". These unnecessary defense motions are made 

with the intention of obtaining much more than "exculpatory information". 

Such motions may include demands for such things as prior juvenile 

delinquency adjudications of potential State's witnesses, prior "misconducts" 

of potential State's witnesses , promises made to prospective State's 

witnesses in return for testimony, and "any and all information which may 

be beneficial to the defense" . The defense attorney making such motions 

often knows he is not entitled to such things, but by including them in 

Rule 9 .01, Subd. 1(6) motions for "exculpatory information", he is more 

likely to get a timid prosecutor and/or judge to agree to give them to him. 

Impeaching information is by no means the same thing as 

exculpatory information. In addition, Rule 9. 01, Subd. 1(6), and Brady !. . 
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Maryland "does not require the [prosecution] to disclose the myriad 

immaterial statements and names and addresses which any extended 

investigation is bound to produce." U.S. y. Jordan, 399 F. 2d 610, 615 

(2nd Cir. 1968) . Moreover, the Court in U . S . ~ rel Thompson y. Dye , 

~11 F. 2d 763, 769 (3rd Cir. 1955), stated that "it seems likely that many 

situations will arise in which a prosecutor can fairly keep to himself his 

knowledge of available testim<'ny which he views as mistaken or false." 

Rules 9. 01, Subd. 2 and 9. 02, Subd. 2 do provide .for pretrial 

motions by the defense and prosecution, respectively , to obtain discovery 

from opposing counsel which is not automatically required without Court 

Order. Such a defense motion under Rule 9. 01, Subd. 2, requires "a 

showing" by the defense that the information sought "may relate to the 

guilt or innocence of the defendant or IJegate the guilt or reduce the 

culpability of the defendant as to the offense charged." Rule 9 .01, Subd. 2. 

Pursuant to Rule 9 . 02, Subd. 2, the prosecuting attorney can 

make a motion "at any time before trial ... when the defendant is admitted to 

bail or otherwise released , or at the Omnibus Hearing" to have the trial 

Court order the defendant to do such things as appear in a lineup, speak 

for identification by witnesses or for the purpose of taking voice prints , 

be fingerprinted, permit measurements of his body to be taken, pose for 

photographs (not involving reinactment of a scene) , provide specimens of 

his handwriting, submit to reasonable physical or medicel inspection of his 
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body , or permit the taking of samples of his blood, hair. saliva, urine, 

and other materials of his body. 

Such a 9. 02, Subd. 2, motion for discovery can include a motion 

requiring the defendant to shave a beard before appearing in a lineup. 

See U.S. !.· O'Neal, 349 Fed .Supp. 572 (1972). Based on this authority t 

Roger Caldwell was required to shave a beard he had grown following his 

arrest prior to appearing in a lineup conducted before his trial . 

Note that Rule 9 . 02 , Subd. 2 (5) states that "the discovery 

procedures provided for by this rule do not exclude other lawful methods 

available for obtaining the evidence discoverable under the rule." During 

the time between Roger Caldwell's arrest and trial for the murders of 

Elisabeth Congdon and Velma Pietila in Duluth, Minnesota, the prosecution 

obtained several search warrants authorizing the taking of blood, hair, 

and saliva samples from Roger Caldwell who was being held in the St. 

Louis County Jail. Search warrants, of course, are applied for and 

executed in an ex parte fashion. During the pretrial proceedings, the 

defense argued that a search warrant was an improper method for obtaining 

these samples because Rule 9 .02, Subd. 2, required that they be taken 

"upon motion of the prosecuting attorney with notice to defense counsel." 

This prosecutor argued successfully that the language of Rule 9. 02, Subd. 

2(5), permitted the use of "other lawful methods" such as search warrants 

for obtaining these samples. Besides, it was pointed out to the Court that 
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the language of Rule 9. 02, Subd. 2 (1), indicates that this pretrial motion 

procedure be used "either when the defendant is admitted to bail or other

wise released" and Roger Caldwell was in jail at the time. The reasoning 

behind requiring the pretrial motion procedure of Rule 9. 02, Subd. 2, for 

obtaining the discovery in question from defendants on bail or released 

pending trial is quite obviously the prevention of interupting the defendant's 

pretrial freedom with these discovery procedures without notice to defense 

counsel and a showing that these procedures are a necessary aid in 

determining whether the defendant committed the offense charged. (A copy 

of the Rule 9 .02, Subd. 2(1) motion and addendum/reply made in State!.· 

Roger Caldwell can be found in the Appendix. J 

Pursuant to Rule 9 . 03 , Subd . 5 , the prosecutor or defense 

attorney can make a motion to have the trial Court restrict or defer discovery . 

Such a motion for a "protective order" may be granted by the trial Court 

"upon a showing of cause" . For example~ the prosecutor may wish to make 

such a motion before trial during a rape prosecution to defer or restrict 

disclosure of the rape victim's address to the defense upon a showing that 

the disclosure of the address would subject the victim to a reasonable 

likelihood of intimidation , harassment or harm by the defendant before her 

testimony in Court . 

A related ex parte procedure is provided for Rule 9. 01. Subd. 

3(2). This rule of criminal procedure permits the prosecuting attorney to 

file a wr·itten certificate with tbe trial Court so that discovery otherwise 
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required by Rule 9.01, Subd. 1(1), (2) (basically trial witnesses' names, 

addresses , and statements) need not be disclosed to the defense . This 

certificate must show that to disclose such information "may subject such 

witnesses or persons or others to physical harm or coercion". The non

disclosure permitted in this rule does not extend beyond tht" time when the 

witnesses are sworn to testify at the trial, thus continuing in Minnesota the 

application of the Jencks rule [353 U.S. 657 (1957) J. See State!.: Thompson, 

273 Minn. 1, 139 N. W. 2d 490, 508-512 (1966); State !. . Grunau, 273 Minn. 

315. 141 N. W. 2d 815, 823 (1966) . This rule does not prohibit discovery of 

a defendant's own statement. 

Pursuant to Rule 9 . 03, Subd. 6, with notice to the adverse party . 

either the prosecution or defense can make a motion to the trial Court for an 

in camera hearing to deny or regulate discovery. This rule provides for 

preserving the confidentiality of material at such times as the trial Court is 

called upon to decide whether to require its disclosure. In issuing protective 

orders under Rule 9. 03, Subd. 5. or in otherwise deciding that certain 

material is not subject to disclosure , the trial Court must sometimes have an 

opportunity to examine in private the particular material as well as the 

reasons for non-disclosure because sometimes it would defeat the purpose 

of the protective order if the moving party were required to make its showing 

in open Ct')urt . This rule does not supplant or modify the disclosure require

ments themselves. It simply provides a device for determining whether there 

should be disclosure in doubtful cases. 



Rule 9. 03, Subd. 7, permits the prosecutor to excise non-

discoverable material from documents which contain both discoverable and 

non-discoverable information without a pretrial motion to do so. However, 

this rule clearly contemplates that in difficult cases counsel wishing to make 

such an excision of non-discoverable material will seek a decision by the 

trial Court by making a pretrial motion for a Court Order to excise , seal, 

and preserve such non-discoverable information. In Sells !.· U.S., 262 F. 2d 

815 {10th Cir. 1958) , cert. denied, 360 U.S. 913 (1959) , the appellate Court 

approved the trial Court's excision of materials which did not relate to any 

issue presented in the trial and further observed at 262 F. 2d 824: 

"Without the excisions, there was the danger of 
harm to individuals who were not on trial, who 
did not appear as witnesses, and who were in no 
way connected with the offense charged against 
Sells [the defendant]. The excisions properly 
and reasonably protected such individuals and 
in no way prejudiced the defendant." 

As another example, the prosecutor may wish to make a motion to excise the 

alibi statements made by a defendant's co-defendant spouse from a police 

report which contains otherwise discoverable material . Where the defendant 

has exercised bis marital privilege preventing his co-defendant spouse from 

being called as a witness and where the defendant has not given the name 

of his co-defendant spouse u an alibi witness who he intends to call at trial, 

the alibi statements of co-defendant s1M:>u111e are not discoverable. In such a 

cue the P!'"4~eu1lor understandably state-



ments of the co-defendant spouse from the defendant in order to hinder the 

establisnment of a false alibi. 

Rule 9. 03, Subd. 8, provides for motions for sanctions by the 

trial Court for failure to comply with the criminal rules of discovery. The 

due process clause and the criminal rules of discovery clearly contemplate 

"the balance of forces between the accused and his accuser" so that discovery 

in criminal cases, insofar as possible, must be a "two way street". Wardius 

y. Oregon, 412 U.S. 470, 474 (1973). Nevertheless, I am sure that 

prosecutors throughout Minnesota and the country will agree that to date 

discovery in criminal cases has not been a "two way street". 

Since the Minnesota Rules of Criminal Procedure came into effect 

on July 1, 1975, the Minnesota Supreme Court has twice taken the opportunity 

to put "teeth" into a Rule 9. 03, Subd . 8, motion f~r sanctions against the 

defense for failure to comply with criminal discovery rules. On October 16, 

1975, the Minnesota Supreme Court issued a writ of mandamus in §.!.!!! !.· 

George Gerald Chamberlain commanding the trial Court in Hennepin County 

to prevent the defense from calling alibi witnesses at trial where the defense 

had deliberately and intentionally failed to disclose the names of these alibi 

witnesses upon demand the prosecution . A of writ of mandamus 

can be in the .At~PE~ncnx to article. Minnesota prosecutors should 

not 

motions 

to show 

sanctions 

Court 



such a sanction as prohibiting the introduction of evidence not disclosed by 

the defense, unless the Court is aw are that the Minnesota Supreme Court will 

back up such action against willful violations of the discovery rules . 

More recently, the Minnesota Supreme Court in State !. . Lindsey, 

284 N. W. 2d 368 (1979) , upheld a second degree murder conviction and the 

Ramsey County trial Court's order preventing defense attorney, Doug 

Thomson, from calling the defendant's father as a witness and striking part 

of the defendant's mother's testimony because these witnesses were not 

disclosed by the defense to the prosecution despite two separate demands by 

the State pursuant to Rule 9. 02, Subd. 1 (3) , of the Minnesota Rules of 

Criminal Procedure. In LindseI_, the Supreme Court stated: 

"Pretrial discovery rules fulfill an essential role 
in the criminal justice system. . .. But , of course, 
for discovery to achieve its intended purposes 
the rules must be complied with, and this requires 
that adequate sanctions exist for their enforcement . 
. . . Consistent with this, the [U.S. J Supreme Court 
has moved to insure that the consequence of 
failing to comply with a discovery obligation is 
meaningful. Thus , in United States !. . Nobles. 
422 U.S. 225, 95 S .Ct. 2160, 45 L .Ed. 2d 141 
(1975), the Court upheld against constitutional 
challenge preclusion of defense evidence as a 
sanction for non-compUanc~e with a discovery 
order. In the Court reasoned that: 
' ... The Sixth Amendment not confer the 
right to testimony free from the 

the Af'l111Pf"!IO!lA ... 1A 

S.Ct. 217L 

the Court 



commonly given reasons of defense attorneys for failing to disclose the 

names of defense witnesses in accordance with the discovery rules: that 

they (defense counsel) did not intend to call such witnesses until after they 

had heard the State's case at trial and that, besides, the names of these 

defense witnesses were included somewhere in the various police reports 

in the possession of the prosecution. With regard to this first excuse, the 

Minnesota Supreme Court stated at 284 N. W. 2d 373: "Such an interpretation 

of the discovery obligation would render Rule 9. 02. Subd. 1 (3) , meaningless; 

in every case, counsel could claim that the final decision to call any given 

witness was made only after the State had presented its evidence." In regard 

to the second excuse, the Suprem~ Court stated at 284 N. W. 2d 373-374: 

"Although it is true that the various police reports prepared in connection 

with its investigation of the shooting contained the names and addresses of 

defendant's parents, the prosecutor had not taken steps to independently 

investigate what they might testify to because he had not been put on notice 

that they might be called at trial . " 

The exclusion of defense evidence as a sanction for failure to 

comply with the discovery rules drastic, and clearly the Cc,llrts indicate 

is not a re1umt>1e alternative. However, the Minnesota prosecutor t'hould be 

aware that the Court condones such a sanction even when 

the oe1lenaa1rn on for as degree murder. 



The l\Hnncsotn prosecutor should not hcsitutP to beck such a f;anction st 

the defense with the appropriatt~ pretrial motion in order that aiscov~~ry in 

criminal cases might someday truly b~come a ntwo way street". Short of 

asking for such a sanction, the prosecutor should always make a motion for 

a long enough continuance of trial proceedings to give the prosecution ample 

opportunity to completely investigate the background and statements of the 

newly discovered defense witness {es) . 

In cases where the crimim(, defendant is charged with a crime by 

Grand Jury indictment, Rule 18. 05, Subd. 2, permits a defense motion for 

disclosure of specific pieces of testimony presented to the Grand Jury. This 

pretrial defense motion , of course , supplements the discovery rules of Rule 

9 . 01, Subd. 1, by permitting the defendant to obtain a transcript of the 

testimony of Grand Jury witnesses, subject to protective orders under Rule 

9.03, Subd. 5. 

It is important for the prosecutor to note that the defense is only 

er-titled to a transcript of: (1) Grand Jury testimony of the defendant in the 

case against the defendant; (2) Grand Jury testimony of witnesses whom the 

pr~..>ecution intends to call at the defendant's trial; and (3) testimony of any 

wil 1ess before the Grand Jury in the case against the defendant, Erovided 

that at the hearing on the motion t defense counsel makes an offer of proof 

showing that he expects to call the witness at the trial and that this witness 

will give relevant testimony favorable to the defendant. Where the prosecutor 
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may technically kept from the defense prior to trial . 

prosecutor may wish to permit discovery of such testimony pursuant to 

a pretrial Rule 18 .os, Subd. 2. motion in order to avoid a delay in the trial 

proceedings (so that this discovery can be made) when the p:roaecutor decideti 

that he must call this Grand Jury witness, after all. Moreover, Kule 18. 05 , 

Subd. 2. does not preclude the trial Court from ordering that the defendant 

be supplied with such a transcript during the trial. upon a showing of good 

cause. 

Another pretrial defense motion relating to discovery which the 

prosecutor may confront is a motion pursuant tn Rule 9 . 01, Subd. l ( 4) • 

requesting disclosure of all notes and memoranda in the files of crime 

laboratory analysts whom the prosecution intends to call at trial. Although. 

this rule clearly entitles the defense to discovary of reports and results of 

scientific tests and examinations , the defense should be precluded from 

obtaining such lab notes en the grounds that they are non-discoverable 

"work product" "of the prosecuting attorney or members of his staff or 

officials or official agencies participating in the prosecution" . See Rule 9. 01. 

Subd. 3(1). See also People!.. Hester, 39 Ill. 2d 489, 237 N .E. 2d 466 (1968), 

cert. dism. 397 U.S. 660; People y. Kanadx, 49 111. 2d 416, 275 N .E. 2d 356 

(1971); State v. Grunau, 273 Minn. 315, 141 N. W. 2d 815 (1966); and U.S. v. 
----~ ' ~~ 
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Nobles, 422 U.S. 225 (1975). Such a pretrial defense motion for disclosure 

of BCA and FBI laboratory analysts' notes and memoranda was made by the 

defense during the Roger Caldwell prosecution; based on the authorities 

cited above this motion was successfully resisted . 

Several other unsuccessful pretrial defense motions relating to 

discovery made during the Roger Caldwell prosecution included a Rule 9. 01, 

Subd. I (1) (a) , motion for disclosure of the order in which the prosecution 

intended to call its witnesses and a Rule 9. 01, Subd. 1 (1), motion for 

discloEure of the prosecution's potential rebuttal witnesses. In a lengthy 

prosecution like the Caldwell case where over one hundred prosecution 

witnesses were called to testify, disclosure of the witness order is a disclosure 

of the prosecutor's trial strategy which necessarily involves his theories and 

conclusions . In such a prosecution, the motion for disclosure of witness order 

should be opposed as non-discoverable "work product" under Rule 9. 01, 

Subd. 3(1) (a). A pretrial defense motion for disclosure of potential rebuttal 

witnesses shouid also be resisted as not required by the discovery rules 

absent a showing by the defendant under Rule 9. 01, Subd. 2, that "the 

information may relate to the guilt or the innocence of the defendant or negate 

the guilt or reduce the culpability of the defendant as to the offense charged". 

See also State y. Amos, 262 N. W. 2d 435 (1978) , where the Minnesota 

Supreme Court tangentially addressed this issue. In Amos, the defendant 

contended on appeal that the notice of alibi rule [Rule 9. 02, Subd. 1 (3) (c)] 
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was unconstitutional because "it does not require the prosecutor to give 

defendant notice of which of the State's witnesses the State intends to call to 

rebut the alibi testimony, whereas defendant is required to specify which 

defense witnesses might be called to present alibi testimony" . 262 N. W. 2d 

437. The Minnesota Supreme Court did not decide this issue because defense 

counsel had neither raised the issue at Trial nor showed any adverse effect 

on the defendant. However, the Minnesota Supreme C()urt did not state that 

defendant was inaccurate in his interpretation that the prosecutor need not 

disclose alibi rebuttal witnesses. Plainly and simply, the Minnesota Rules of 

Criminal Procedure governing discovery do not require prosecutorial dis

closure of rebuttal witnesses and testimony becaus,1~ of the inherent nature of 

rebuttal testimony . 

Another pretrial defense motion relating to discovery is the motion 

for production of the prosecution's dossier on prospective jurors .. During the 

Roger Caldwell prosecution, defense attorney , Douglas Thomson, made such 

a motion pursuant to Rule 1. 02 of the Minnesota Rules of Criminal Procedure. 

Most Courts consider the prosecutor's jury book as work product and not 

discoverable. See Rule 9. 02, Snbd. 3; 86 ALR3d 571; People!.. Quicke, 

71 Cal. 2d 502, 78 Cal.Rptr. 683, 455 P. 2d 787 (1969); People!.. Stinson, 

58 Mich .App. 243, 227 N. W. 2d 303 (1975). Nevertheless. some Courts have 

sanctioned discovery of prosecution iniormation regarding prospective 

jurors. See People !.. . Aldridge, 4 7 Mich .App. 639, 209 N. W. 2d 796 (1973) . 
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The prosecutor may confront a pretrial dt?fense motion for a 

production of a pre-sentence investigation report about a prospective State's 

witness. In !!.:.!.:., !. . Evans. 454 F . 2d 813 (8th Cir. 1972) • the Court refused 

to recognize the right of an accused to obtain a~ :"e-sentence report con-

ceming another person on the basis that the other person may be a witness 

against the accused. It was held that such a right would adverkly effect 

the Court's ability to obtain data from independent sources on a confidential 

basis , especially where the person who ta the subject of the report hu not 

consented to its being given to another person for the other penon's UM in 

a public trial . 

Finally , pretrial defense motions to diaeover information about 

and/or the identity of police informants are common.. General17. aueh 

motions can be succeufully opposed • It i8 clear that when an infonunt 

a mere transmitter of informaticm and not an active put:idpeDt so u to be a 

competent witneu to the crime cbarptd. the informant's umo need not be 

disclosed. ~ !. . Purdy. 271 Minn. 133. 153 N .. W. Id 154 0917); !!!!! !. .. 

DeSchoatz. 280 Minn. 3, 157 N. W 2d 517 (IHI): !!!!! !. .. Weber, IU N,, W .. Id 

146 (1974); State !.. . Villalon, 234 N .. W .. Id 181 (1915) .. 

VII . MOTION POR .JOINT TRIAL OF TWO OR MORE CRIMINAL 
DEFENDANTS., 

In the State of Minneaota. two or more criminal defendads jointlJ 

charged with a felony or poaa miademeanor an entitled to separate trials 



for a joint trial of such defendants on the ground that a joint trial is essential 

to "the interests of justice and not solely related to economy of time or expense". 

Defendants jointly charged with a misdemeanor may be tried jointly or 

separately, in the discretion of the trial Court. Rule 17. 03, Subd. 2 (2). 

In Minnesota smd most State Courts, motions for joint trial of 

criminal defendants are seldom granted . Conversely , defense motions to 

sever trials of co-defendants pursuant to Rule 17. 03, Subd. 3, are virtually 

automatic in State trial Courts. 

Nevertheless, in ~ !. . Gengler, 294 Minn. 503, 200 N. W . 2d 

187 (1972), the Minnesota Supreme Court upheld the trial Court order 

requiring a joint trial of three defendants for the crime of sexual intercourse 

with a child under fourteen years of age. In Gengler, the Court stated that 

it was clearly in the interests of justice "that the victims be spared the ordeal 

of testifying on three separate occasions to the terrifying and revolting 

details of these offenses" by members of a motorcycle gang. 

Also, in State !.· Swenson, 301 Minn. 199, 221 N. W. 2d 706 (1974), 

the Court permitted a joint trial upon the prosecution's showing that the 

four victims of an aggravated robbery were all between the ages of 63 and 73; 

one victim was nearly blind; two of the victims had experienced coronary 

attacks; one '\ictim suffered from an artery ailment; and one victim lived 

some distance away in the eastern part of Wisconsin. 

The Minnesota prosecutor should also be aware of the recent 

United States Supreme Court decision in Parker !. . Randolf, 99 S .Ct. 2132. 
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25 Cr. L. 3096 (Mav 29, 1979) , which held that Bruton !: U.S .• 391 U.S. 123 

(1968) , does not require reversal of a murder conviction of a defendant tried 

jointly with a co-defendant when the confessions of both defendants. admitted 

at trial, were "interlocking" . See also State !. . Robinson. 261 Minn. 477. 136 

N. W. 2d 401 (1965) , which held that defendant. jointly tried with another for 

theft. was not denied due process where both defendants testified at trial and 

each exonerated the other. even though only Robinson's co-defendant had a 

prior felony record. 

In the federal courts. joinder of co-defendants' cues for trial la 

virtually automatic~ Conversely • motions to sever are seldom panted. See 

!!..:!.:. !· Sidman, 470 F. 2d 058 (9th Cir. 1972), cert .. denied 40I V .. 8. UIT 

0973): Sidman was indicted on three separate counta ol anned robbery; 

Counts JI and ID named two accomplices. Carroll and CUfYord. reapeetively; 

the trial on Count II was a multiple jury joint trial in which two juries wen 

impaneled to try Sidman and Clifford simultaneoualy; when evidence 

inadmiasible against one defendant. but admissible apinst the other. wu 

to be presented. the jury for the former defendant would retire from the 

courtroom and the remaining jury would listen to the evldenee 

VIII. MOTION TO CONSOUDATE TRIAL CHARGES IN TWO OR MORE 
INDICTMENTS .. COMPLAINTS, OR TAB CHARGES .. 



defendants , if there is more than one • could have been joined in a single 

indictment, complaint , or tab charge but for some reason were not. The trial 

Court may order such consolidation on its own motion also. Such consolidation 

of charges for trial may be granted on motion of the defenda.l'.lt , even if the 

offenses and the defendants, if there be more than one, could not have been 

joined in a single indictment, complaint, or tab charge. 

IX. MOTION TO STRIKE SURPLUSAGE FROM INDICTMENT, COMPLAINT, 
OR TAB CHARGE. 

Rule 17. 04 permits a pretrial motion to strike surplus language 

from the indictment. complaint, or tab charge. The prosecutor may wish to 

make such a motion when the "description" of the criminal charge in the 

complaint contains such unnecessary language as "willfully, wrongfully, 

unlawfully , or feloniously ... contrary to the peace and dignity of the State of 

Minnesota". While such words of art have a long history of usage in criminal 

indictments and complaints, they sometimes overburden the prosecutor at 

trial. A jury just might require the prosecutor to prove each and every one 

of these words of art beyond a reasonable doubt before returning a guilty 

verdict. Of course , only the essential elements of the charge itself need be 

proven beyond a reasonable doubt. Therefore, such surplus language should 

be stricken from the portion of the indictment, complaint. or tab charge which 

will be read by the Court to a jury at time of trial. 

X. MOTIONS ATTACKING INDICTMENT, COMPLAINT, OR TAB 
CHARGE. 
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Under Uule 17. 06, Subd. 2 (l), motions to dismiss an indictment 

may be basl~d on such grounds as: (1) the evidence admissible before i·he 

Grand ~lury was not sufficient to establish the offense charged or any lesser 

or other included offense or any offense of a lesser degree; (2) the Grand 

Jury was illegally constituted; (3) the Grand Jury proceedings were con

ducted before fewer than sixteen Grand Jurors: (4) fewer than twelve Grand 

Jurors concurred in the finding of the indictment; (5) the indictment was not 

found or returned as required by law; or (6) an unauthorized person was in 

the Grand Jury room during the presentation of evidence upon the charge 

contained in the indictment or during the deliberations or voting of the Grand 

Jury upon the charge. See &lso Rule 18. 02. These grounds are not exclusive. 

A motion for dismissal of an indictment for lack of admissible 

evidence showing probable cause is available because of the requirement of 

Rule 18. 05 , Subd. 1, that a record be made of the evidence taken before the 

Grand Jury. See also the provisions of Rule 18. 05, Subds. 1 and 2, for the 

conditions in which the record may be disclosed to the defendant. 

Recently , a homicide prosecution in St. Lo~is County involved a 

pretrial defense motion for dismissal of a first degree murder indictment 

on the ground that an unauthorized person was in the Grand Jury room during 

the presentation of evidence upon the charge. pursuant to Rule 17. 06, Subd . 

2(1) <O. A co-defendant of the indicted defendant who had been already tried 

and acquitted of the murder charge (but convicted of a burglary charge) was 

subpoenaed to the Grand Jury room and questioned concerning an admission 
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to the murder made by the defendant . This co-defendant refused to enter 

the Grand Jury room without his Court appointed attorney present with him. 

The attorney was permitted to enter the Grand Jury room even though +he 

witness did not first waive his immunity from self-incrimination as required 

by Rule 18. 04. The motion for dismissal of the indictment was denied and this 

writer believes that on appeal of the subsequent first degree murder con

viction that this issue will be resolved in favor of the trial Court ruling and 

the prosecution . State !. . William Helenbolt. 

Under Rule 17.06, Subd. 2(2), a motion to dismiss an indictment, 

complaint, or tab charge may be based on such grounds as: 0) the indict

ment, complaint, or tab charge does not substantially comply with the 

requirements prescribed by law to the prejudice of the substantial rights of 

the defendant; (2) the Court lacks jurisdiction of the offense charged; (3) the 

law defining the offense charged is unconstitutional or otherwise invalid; 

( 4) the facts stated in the indictment or complaint do not constitute an 

offense; (5) the prosecution is barred by the statute of limitations (Minn. 

Stat. §628. 26: three years for all crimes except bribery of public officers 

or employees which has a ~ix year limitation and murder which has no 

limitation); (6) the defendant has been denied a speedy trial; (7) there 

exists some other jurisdictional or legal impediment to prosecution or con

viction of the defendant for the offense charged; or (8) double jeopardy, 

collateral estoppel, or that the prosecution is barred by Minn. Stat. 1609. 035. 

These grounds also are not exclusive. 



It should be noted that Rule 17. 06, Subd. 3, provides that a motion 

to dismiss an indictm~nt or complaint in felony and gross misdemeanor cases 

must be served upon the prosecution not later than three (3) days before the 

Qmnibus Hearing unless the time is extended for good cause. See Rule IO. {)4, 

Subd. 1. In misdemeanor cases, such a motion to dismiss a complaint or tab 

charge must oe served upon the prosecution at least three (3) days before the 

trial if no pretrial conference is held and no more than thirty (30) days after 

the arraignment unless this time is extended for good 1cause. See Rule 10. 04, 

Subd. 1. The only exceptions to these time limits on m"Uons attacking an 

indictment, complaint, or tab charge are that a motion to dismiss on the 

ground that the Court lacks jurisdiction of the offense or on the ground that 

the indictment, complaint, or tab charge fails to charge an offense may be 

made at any time during the pendency of the proceedings. 

Rule 17 .06, Subd. 4(1), provides that if a defendant's motion to 

dismiss is denied in a misdemeanor case he may continue to raise the issue 

involved in the motion on direct appeal if he is convicted following a trial . 

The denial of a motion to dismiss based upon a challenge to the personal 

jurisdiction of the Court could, therefore, be raised on direct appeal of a 

misdemeanor judgment of conviction. This reverses prior Minnesota case 

law, which permitted review in such cases only by writ of prohibition. See 

State y. Stark, 288 Minn. 286, 179 N. W. 2d 597 (1970) . Permitting the issue of 

personal jursidiction to be raised on direct appeal avoids the inconvenience 
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and delay which would often result from continuing the trial to allow the 

defendant to seek a writ of prohibition. 

In order that the basis of a di ;missal for a defect in the institution 

of the ::>rosecution or in the indictment or ,~omolaint may be apparent, Rule 

17 .06, Subd. 4(2), requires the Court to specify the grounds for granting 

the motion. 

Under Rule 17. 06, Subd. 4 (3) , if the dismissal is for failure to 

file a timely complaint as required by 4. 02, Subd. 5 (3), for misdemeanor 

cases or for a defect which could be cured by a new complaint, the 

prosecutor may, within seven (7) days after notice of entry of the order 

dismissing the case , move to continue the case for the purpose of filing a 

new complaint. Upon such a motion, the Court shall continue the case for 

no more than seven (7) days pending the filing of a new complaint, or 

amending of the complaint or indictment or for sixty (60) days pending the 

filing of a new indictment. During the time for such a motion, and during any 

continuance. dismissal of the charge is stayed, but in a misdemeanor case, 

the defendant may not be kept in custody based on that charge . If the 

defendant cannot post bail in a misdemeanor case , he must be released sub

ject to such non-monetary conditions as the Court deems appropriate under 

Rule 6. 02, Subd. l. If no motion made or if no new or a.mended complaint 

or indictment is filed with!r the times allowed,. the defendant must he dis-

appealed or unless the defendant is charged with murder and the Court has 



granted a motion to dismiss on the ground of the insufficiency of the evidence 

before the Grand Jury. In misdemeanor cases dismissed for failure to file a 

timely complaint under Rule 4. 02, Subd. 5 (3) , further prosecution shall not 

be barred unless additionally a judge or judicial officer of the County Court 

has so ordered. 

XI. MOTIONS RELATING TO COMPETENCY OF CRIMINAL DEFENDANTS 
AND DISCOVERY IN INSANITY CASES . 

A detailed discussion of Rule 20 proceedings for mentally ill or 

mentally deficient defendants is beyond the intended scope of this article . 

However, I do hope to familiarize the Minnesota prosecutor with the general 

scope of relief and orders available through pretrial Rule 20 motions . 

Pursuant to Rule 20. 01, Subd . 2, either the prosecutor or defense 

attorney can make a motion to suspend criminal proceedings in order to 

determine whether a criminal defendant is capable of understanding the 

proceedings in Court and able to participate in his defense. The court may 

also seek to determine the defendant's competency to proceed on its own 

motion. 

Once such a motion to determine the defendant's competency to 

proceed has been made, Rule 20. 01, Subd. 2(2). provides that in felony and 

gross misdemeanor cases upon motion~· before proceeding further, the 

District Court shall determine whether the complaint sufficiently states 

probable cause on its face. If the Court determines that probable cause is 
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not sufficiently stated , the case shall be dismissed. If it determines that 

probable cause is ~ufficiently stated, the criminal proceedings are suspended 

pending determination of the defendant's competency to proceed. 

In general, if the defendant is found to be competent, the criminal 

proceedings are resumed; if the defendant is found to be incompetent, 

misdemeanor charges shall be dismissed and felony and gross misdemeanor 

proceedings shall be suspended. At any time, on motion of the interested 

parties or on the Court's own motion, a hearing shall be held to determine 

the defendant's competency, and if he is found to be competent, the criminal 

proceedings shall be resumed. There is no limitation on the time or number 

of these hearings . See Rule 20. 01, Subd. 5. 

During the period of the defendant's incompetency, Rule 20.01, 

Subd. 7, permits the defense attorney to make any legal objection or defense 

to the prosecution which can be determined without the presence of the 

defendant. This could include motions to dismiss the indictment or complaint 

under Rules 17 .06 and 18 .02, Subd. 2. 

Assuming the defendant is ruled competent to proceed, if the 

defense notifies the prosecution under Rule 9. 02, Subd. 1 (3) (a) , of its 

intention to rely on the defense of mental illness or mental deficiency , on 

motion of the prosecuting attorney and notice to defense counsel • the trial 

Court may order the defense to furnish tc the Court or prosecution copies of 

all medical reports and hospital and medical records concerning the 

defendant• s mental condition. See Rule 20 . 03, Subd . 1. In response to such 
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a discovery motion, the defense may turn over the copies of the reports and 

records to the Court instead of to the prosecuting attorney . If the defense 

does this, the trial Court must examine these reports and records to determine 

their relevancy to the defense of mental illness or mental deficiency . If the 

Court determines they are relevant, they must be given to the prosecuting 

attorney . otherwise, these reports and records shall be returned to the 

defendant. If the defense is unable to comply with the order of the Court for 

such disclosure, either because it does not have access to the reports or 

records, or for any other reason, a subpoena duces tecum may be issued by 

the Court for their production as provided for in Rule 22. 02. It is important 

to note that the granting of a Rule 20. 03, Subd. l motion for disclosure 

entitles the prosecution to reports and records that were made both before 

and after the defense of mental illness or mental deficiency was asserted . 

XII. MOTION FOR TAKING DEPOSITION OF TESTIMONY OF A 
PROSPECTIVE WITNESS. 

Under Rule 21. 01, either the prosecution or defense can make a 

pretrial motion for taking the oral deposition of a prospective hearing or 

trial witness of either party upon a showing of reasonable probability that 

the witness will be unavailable at the hearing or trial because of any of the 

following conditions specified in Rule 21. 06, Subd. l: death; physical or 

mental illness or infirmity; or inability of the moving party to procure the 

attendance of the witness by subpoena. order of the Court, or other reasonable 
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means . Prior to enactment of the Minnesota Rules of Criminal Procedure on 

July 1, 1975 t Minnesota law contained no provision for depositions to be taken 

on behalf of the prosecution in criminal cases . Only the taking of depositions 

of witnesses on behalf of the defendant was permitted by Minn . Stat . § 611. 08. 

The Court may order the taking of such a deposition at any time 

after the filing of a complaint or indictment , upon motion of the party seeking 

to take the depoE'ition and notice to every other party of the time and place for 

taking the deposition. The deposition may be taken before any person 

authorized to administer oaths . The notice of the taking of the deposition muc.;t: 

(1) be served personally on all defendants involved in the criminal case; (2) 

inform all defendants that they are required by order of the Court to 

personaQ.y attend the taking of the deposition; and (3) state the name and 

address of each person to be examined . See Rule 21 . 02 • If the Court grants 

the order for taking of the deposition t the order shall direct that all 

defendants to the action be present at the taking of the deposition . 

Upon a showing of the "unavailability" of the witness to be deposed 

as defined in Rule 21. 06, Subd . 1, and a granting of the motion for such a 

deposition, the deposition may be used as substantive evidence at the hearing 

or trial for which it was taken. See Rule 21. 06, Subd. 1. The deposition may 

also be used as substantive evidence if the witness gives inconsistent 

testimony at the trial or hearing or if the witness persists at the trial or 

hearing in refusing to testify despite an order of the Court to do so. See 

Rule 21.06, Subd. 2. 
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Rule 21. 04, Subd. 2, requires that the witness to be deposed be 

put under oath and that a verbatim record of his testimony be made. The 

testimony must be taken stenographically unless the Court directs otherwise. 

During the Roger Caldwell prosecution. it was necessary for this 

prosecutor to make a Rule 21 motion for deposition of Thomas Congdon. 

Thomas Congdon was a very important State's witness who lives in Denver. 

Colorado but who had suffered a heart attack on March 31, 1978, just a week 

before the commencement of the Roger Caldwell trial in Brainerd, Minnesota. 

Because of this heart attack, physicians indicated that Mr. Congdon would 

not be able to travel from Denver, Colorado to Brainerd, Minnesota to testify 

at the trial. Upon a showing of this "unavailability" of Thomas Congdon, the 

trial Court granted the prosecution motion for the taking of the deposition of 

Thomas Congdon in Denver, Colorado. (A copy of this motion, notice of 

taking deposition, and order can be found in the Appendix.) 

During the Memorial Day Holiday recess in the middle of the 

Roger Caldwell trial, counsel and defendant, Roger Caldwell (with a deputy 

sheriff), fiew to Denver" Colorado to take Tom Congdon's deposition. This 

deposition was not only stenographically transcribed, but was also video 

taped in color. The video taped deposition of Thomas Congdon's testimony 

was later played to the jury in Brainerd (minus objections of counsel and 

testimony to which objections had been sustained by the Court, which had 

been electronically deleted after a review of the video tape by the trial judge) 

at the close or the State's case. I believe that this was a very important piece 
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of evidence contributing to the conviction of Roger Caldwell. 

When the prosecutor finds it necessary to request a deposition of a 

witness who will be unavailable at trial, I suggest that he should usually 

attempt to have the deposition video taped. If the testimony in question is 

important enough to need a deposition, it is in your best interest to have the 

testimony presented as favorably as possible. The stale and boring reading 

of questions and answers in a written deposition can only diminish the 

reci=?ptiveness of the jury to this testimony. If the jury is able to see and hear 

the witness just as if he were present in the courtroom. this can 011ly enhance 

their receptivness to this testimony . Conversely. if the person to be deposed 

is a defense witness or a necessary but potentially harmful State's witness, 

a video taped deposition should not be encouraged by the prosecutor. 

XIII. MOTIONS FOR A CHANGE OF VENUE AND RELATED MOTIONS. 

Rules 24. 03 and 25. 02 of the Minnesota Rules of Criminal Procedure 

permit a pretrial motion for a change of \'enue by either prosecutor or the 

defense in criminal cases based on any of the following grounds: (1) that a 

fair and impartial trial cannot be had in the county in which the case is 

pending; (2) for the convenience of the parties and witnesses; (3) in the 

interests of justice; or ( 4) that the dissemination or potentially prejudicial 

pretrial publicity has created a reasonable likelihood that a fair trial cannot 

be had in the county the case pending. Rule 24. 03, Subd. 3 

provides that in and gross misdemeanor cases motions for change of 
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venue based on any of the first three grounds listed above must be made 

and served upon opposing counsel not later than three (3) days before the 

Omnibus Hearing unless the time is extended for good cause. See Rule 10. 04. 

Subd . I. In misdemeanor cases, such motions must be made and served upon 

opposing counsel at least three (3) days before trial if no pretrial conference 

is held and no more than thirty (30) days after· the arraignment unless this 

time is extended for good cause. See Rule 10. 04, Subd. 1. Motions for 

change of venue based on prejudicial pretrial publicity must be made before 

the jury is sworn unless such a motion is made after voir dire has been 

completed or the motion is being made to reconsider a prior denial of change 

of venue. See Rule 25. 02 , Subd. 4. 

With the continuous expansion of First Amendment rights by the 

appellate courts, the prosecutor can expect to see more and more change of 

venue motions by criminal defendants based on prejudicial pretrial publicity. 

As cameras and media become more and more prevalent in the courtroom, 

perhaps the prosecutor, himself, is more likely to seek a change of venue 

on the ground that prejudicial pretrial ?Ublicity has created a reasonable 

likelihood that the State cannot obtain a fair trial in the county where the case 

is pending! Whoever the moving party is, it must be emphasized that the 

burden in change of venue motions is on that moving party to show that there 

is a reuonable that the moving cannot a fair and 

impartial trial without a change of venue. See Rule . 02. Subd. 3. 
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As the recent Minnesota prosecutions of Roger and Marjorie 

Caldwell and Bruce Webber and Donald Howard have indicated, there is 

definitely a trend in highly publicized criminal cases for defendants to 

assert their right to specify the county of transfer in their change of venue 

motions . Defense attorneys rationalize this right to specify the county of 

transfer on the so-called constitutional doctrines of "unconstitutional 

conditions" and "waiver". Under the "doctrine of unconstitutional con

ditions" , it is argued that if the defendant must seek a change of venue 

without the right to specify the transferee county , he runs the risk of being 

sent to a less favorable county , thus chilling the exercise of his right to 

seek a change of venue. Under the "doctrine of waiver" • it is argued that 

the motion for change of venue is the defendant's waiver of his constitutional 

right to have his trial in the county where the crime was committed; for this 

to be a knowing and intelligent waiver of this constitutional right, the 

defendant cannot be uncertain of the place to which the trial will be trans

ferred if his change of venue motion is granted. See 26 Stanford Law Review 

131 (1973). 

This so-called right ol the defendant to specify the county of 

transfer is purely theoretical . Dt:!f ense motions asserting this right in terms 

like "the defendant stands the best chance of securing a fair trial in a large 

metropolitan are really statements that the defendant stands the best 
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providing a precedent for such a right to specify the county of transfer; the 

Minnesota prosecutor should resist the assertion of this right . See the 

recent Minnesota Supreme Court decision in State !: Webber, __ Minn. 

__ , __ N .W .2d __ (April 11, 1980), which upheld the trial Court's 

moving of Bruce Webber's trial to Mower County rather than to Hennepin 

County as t'equested by the defendant in his change of venue motion. See 

also State!.· Thomps.!!!., 266 Minn. 385, 123 N. W. 2d 378 (1963); State !.· 

Hogan • 297 Minn. 430, 212 N .. W. 2d 664 (1973); State !. . Beier, _ Minn .. 

_, 263 N .W .2d 622 (1978); Stat!:_!.· Swain, Minn. _. 269 N .W .2d 

707 0978); ~!.·Gilbert. _Minn._, 268 N.W.2d 576 0978); and 

~ !. . !!!!!!• _Minn. _. 269 N. W. 2d 905 (1978). 

Rule 25 . 02 also provides for a pretrial motion for a continuance of 

the trial by either the prosecutor or defense adversely affected by prejudicial 

pretrial publicity . This altemative to a change of venue motion is less likely 

to be granted. Generally , a motion for a continuance should be resisted by 

the pMSecutor, anyway • since delay of the trial usually inures to the benefit 

of the defendant .. Beside!l , a continuance of the trial in a highly publicized 

criminal caH is not likely to alleviate the problem of the dissemination of 

potentially prejudicial creating a likelihood that a fair 

trial cannot had Once the period of over and the trial is 

about to bepn 

apin. 



Pursuant to Rule 25. 01, the defense in a criminal case may make a 

pretrial motion to have all or part of any pretrial hearing closed to the public. 

This pretrial motion to exclude the public is not available to the prosecution. 

However, with the consent of the defendant , the Court may make such an 

exclusion order on its own motion or at the suggestion of the prosecution. 

The motion to exclude the public from pretrial hearings under this rule may 

not be granted unless the Court determines that there is a substantial likeli

hood of interference with the defendant's right to a f dr trial by an impartial 

jury by reason of the dissemination of evidence or argument adduced at the 

hearing. With the continuous expansion of the "public right to know" under 

the First Amendment by the appellate courts , 1t is becoming less and less 

likely that such motions to exclude the public from pretrial hearings under 

this rule will be granted. •toreover. an agreement by the news media not 

to publicize these matters until after completion of the trial will likely pre

clude granting of such a motion . However, as the comments to this rule state, 

"this rule does not interfere with the power of the Court in any pretrial 

hearing to caution those present that dissemination of (..'*ertain information 

an U'n11"U't11"T,JIH 

ume 

cases 
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As a result of the Roger Caldwell and Donald Howard prosecutions, 

Rule 25. 03 was added by the Minnesota Supreme Court to the Minnesota 

Rules of Criminal Procedure on November 13, 1978, and became effective on 

January 1, 1979. See Northwest Publications, Inc. y. Anderson. __ Minn. 

__ , 259 N. W. 2d 254 (1977) . Rule 25. 03 provides for pretrial motions by 

either the prosecution or the defense to restr let public access to public 

records relating to criminal proceedings. Such motions restricting the news 

media from viewing and publicizing such things as criminal complaints or 

search warrants are now very unlikely to be granted. 

Rule 25. 03, Subd. 3, provides that such a pretrial motion for 

restrictive orders will not be granted un ess there is a "clear and present 

danger of substantially interfering with the fair and impartial administration 

of justice" and "all alternatives to the res1.rictive order are inadequate". The 

burden is upon the moving party to establish these two grounds at a hearing 

at which the public and news media have a right to be represented by counsel. 

Such a Rule 25. 03 motion was unsuccessfully made by Marjorie Caldwell at 

the beginning of the criminal proceedings against her. This motion was 

denied by the trial Court and the Minnesota Supreme Court. See also 

the related new Rule 33. 04 which was likewise added to the Minnesota Rules 

cf Criminal Procedure on November 13, 1978 and became effective on 

January l, 1979. This rule requires public filing of search warrant applications, 

affidavits , and inventories and criminal complaints with probable cause state

ments except in very limited cases . 
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Finally t where the prosecutor is faced with the inevitable granting 

of a change of venue motion because of prejudicial pretrial publicity in his 

county, he might make a pretrial motion for obtaining a jury from another 

county not subjected to the publicity in question. Such motions are rare and 

have no precedent in the State of Minnesota. However, it has been held that 

the fact that a non-resident of the county sits on a jury violates no constitutional 

rights. Baxter y_. Commonwealth, 292 Ky. 204, 166 S. W. 2d 24 (1942). Further

more, some state statutes authorize the summoning of jurors from a county 

other than that in which the offense was committed where a jury free of bias 

cannot be obtained in the latter county . The motion for a jury from another 

county should precede a motion for a change of venue. Looney !. . Common

wealth, 115 Va. 921, 78 S .E. 625 (1913). This motion generally is addressed 

to the discretion of the trial Court. Before such a motion is likely to be 

granted, the trial judge may be required to make a fair effort in good faith 

to secure a jury free of bias in the county wherein the prosecution is pending. 

Bennett !. . Commonwealth, 309 S . W. 2d 183 (Ky. 1958) . 

XIV. RULE 26 PRETRIAL MOTIONS • 

Rule 26 of the Minnesota Rules of Criminal Procedure prescribes 

the procedure to be followed at trial of criminal cases in Minnesota. Many of 

the rules in Rule 26 provide a for pretrial by the prosecutor 

and the defense. Some of these "Rule 26 pretrial motions" will be alluded to 

in th1t following paragraphs. you will see. some of these motions 
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actually be made during trial instead of before trial. 

Rule 26. 02, Subd. 3, provides that either the prosecution or 

defense may make a pretrial motion challenging the jury panel "on the 

ground that there has been a material departure from the reqnirements of 

law governing the selection, drawing, or summoning of the jurors". This 

pretrial motion or challenge must: (1) be made in writing; (2) specify the 

facts constituting the grounds of the challenge; and (3) be made before the 

jury is sworn. Such a motion was unsuccessfully made by the defense in 

both the Roger and Marjorie Caldwell prosecutions. (See Appendix for 

copies of two Rule 26. 02, Subd. 3, challenges to the jury panel made b" 

defense attorney Douglas Thomson in behalf of Roger Caldwell; two 

accompanying defense motions to stay the proceedings and quash the indict-

ment on the ground of "substantial failure to comply with Minn. Stat. §593. 31-

1593.50 in selecting the trial jury"; and this prosecutor's memorandum in 

opposition to one of the Rule 26. 02, Subd. 3, challenges.) 

Pursuant to Rule 26. 02, Subd. 4, either the prosecutor or defense 

attorney may make a pretrial motion to conduct the voir dire examination of 

jurors in ac·cordance with any one of three methods. It should be noted that 

effective January l, 1979, Rule 26 .02, Subd. 4(1), was amended by the 

Minnesota Supreme Court making it mandatory for voir dire examination of 
Q 

jurors to b•? open to the public. This rule change was also a result of the 

Roger Caldwell prosecution. In Brainerd, the trial Court granted defendant's 
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pretrial motion to exclude the public 

jurors. This order was immediately nppealed to the Minnesota 

Court which reversed it, consistent with the principles set forth in .;_,_ __ ,__ 

Publications, Inc. !. . Anderson • supra. 

Rule 26. 02, Subd. 6, provides that the prosecution and defense 

in criminal cases are entitled to a certain number of peremptory challenges 

of prospective jurors. In the unusual case where a joint trial of two co

defendants is granted, the prosecutor may wish to make a pretrial motion 

under this rule for additional peremptory challenges on the ground that the 

defense "team" has doubled its number of peremptory challenges by virtue 

of the joint trial . 

Under Rule 26 .03, Subd. 2(c), in the unusual case, the 

prosecutor may find it necessary to make a motion to the trial Court to have 

the defendant restrained (i.e. shackled or handcuffed) as he sits in Court 

during his trial. Such a motion should be considered only as a last resort 

and under extreme conditions if reversible error is to be av(\ided. In most 

cases, it is unlikely that such a motion will be granted. However, see 

State !. . Stewart, Minn. __ , 276 N. W. 2d 51 (1979), where the 

Minnesota Supreme Court held that the shackling of the defendant during his 

first degree murder trial did not violate the defendant's constitutional right to 

a fuir trial because such restraint was "eminently necessary and reasonable 

under the circumstances" which included the fact that the defendant had 

threatened to kill the prosecutor . 
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may wish to make a pretrial motion to the Court 

photography, sketching or news broadcasts (i.e. general m~a1a ac~:e11ra 

the area of the courtroom during trial.. This proaecutor found 

necessary during both Caldwell trials . Such restrictions on the were 

actually made by the trial Court on its own motion in and H1u11u•n 

Motions to restrict media coverage must be reasonably related to 

preserving the Court's dignity, the orderly administration of justice, and 

the defendant's right to privacy. !!!!.!, !.· Texas, 381 U.S. 532. 85 8 .. Ct .. 

1628, 14 L. Ed .. 2d 543 (1965) .. The Court in In Re Mack, 386 Pa. 251, 126 A .. 2d 

679 (1956), held that restrictions on the news media may extend to corridors 

of the court house, to a specified distance beyond the court house. to the 

jail, and to the process of transporting the defendant from jatl to the courtroom .. 

The Court in!!..:.§..:.!.· CBS, 497 F. 2d 102 (5th Cir. 1974). denied a trial 

Court order prohibiting courtroom sketches by media personnel absent a 

showing that such sketching was obtrusive. 

Either the prosecution or defense may make a motion for 

sequestration of the jury at the beginning or trial or at any time during the 

course of the trial pursuant to Rule 26. 03, Subd. 5 (2) .. Such a motion must 

be granted if the trial Court determines "that the case is ot such notoriety or 

the issues are of such a nature that, in the absence of sequestration, highly 

prejudicial matters are likely to come to the attention ot the jurors". This 
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"'"""n'9 '11,~~~ that "whenever ordered. the Court in 

of the decision shall not unfc.n.15e which party requested sequestration". 

During the Roger Caldwell prosecution, defense attorney. Douglas Thumson, 

made this motion before the trial and at the beginning of every day of the 

trial in Brainerd. Each day's motion to sequester was accompanied by reams 

of newspaper articles from the daily Twin Cities, Brainerd, and Duluth news

papers. 

Pursuant to Rule 26. 03 • Subd . 7, the prosecutor or defense 

attorney may wish to make a pretrial motion for a Court order precluding 

attorneys, parties, witnesses , jurors • and employees and officers of the 

Court from making any extra judicial statements relating to the case or the 

issues in the case for dissemination by any means of public communication 

during the course of a trial. Such a "gag order" was made by the trial Court 

during both Caldwell prosecutions . 

Rule 26. 03, Subd. 7, also provides for a motion to sequester or 

exclude witnesses from the courtroom prior to their testimony at trial. The 

granting of such a motion is discretionary with the trial Court. It depends 

on the nature of the case whether such an order is advantageous or dis

advantageous to the prosecution. Certainly , if the prosecutor would not like 

State's witnesses sequestered during the trial, he should not make such a 

motion for sequestration of defense witnesses. A related defense motion often 

confronted by the prosecutor prior to trial is the motion to exclude the 

prosecution's chief investigating officer from the courtroom and/or the counsel 
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during an entire triul. Perhaps. such a defense motion is more common 

in federal practice since fedoral prosecutors often make greater use of such 

chief investigating officers during trial. A motion of this nature is an attempt 

by the defense attorney to prevent non-testimonial conduct which may enhance 

the chief investigating officer's credibility when he testifies before the jury. 

Sequestration has been denied where there were no convenient quarters for 

the witnesses. where any inconsistencies in testimony would be otherwise 

apparent, where the witnesses could use an available preliminary hearing 

transcript to harmonize thefr testimony, and where a witness' presence is 

necessary to enable identification. State !.· Jordan. 272 Minn. 84. 136 N. W. 2d 

601 (1965). 

Pursuant to Rule 26. 03, Subd. 8. the prosecutor or defense 

attorney may wish to make a motion to have the trial Court admonish jurors 

not to read, listen to. or watch reports about a case appearing in the news 

media during a trial. Such a pretrial motion was granted by the trial Court 

in both Caldwell prosecutions. An admonition was given almost daily by 

both trial judges. 

Finally, Rule 26. 03, Subd. 10, permits a motion for a view of the 

crime scene by the jury on the ground that such a viewing will be helpful to 

the jury in determining any material factual issue. The granting of such a 

motion is discretionary with the trial Court. State ~· Ewing, 250 Minn. 436, 

94 N .W .2d 904 (1957); Chute!:· State, 19 Minn. 291 (1872). If the motion for 
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a view is granted, the jury is taken together to the place to be viewed under 

the supervision of a Court officer sometime before closing arguments by 

counsel. Whether or not a view is beneficial or disadvantageous to the 

prosecution depends on the case . Such a motion for a view should be 

resisted where it would serve no useful purpose to the prosecution. During 

the trial in State!.· Malzac, Minn. __ , 244 N.W .2d 258 (1976), the 

prosecution requested such a view by the jury and it was granted. In Malzac, 

the jury viewed the automobile in which the defendant had murdered his 

girlfriend. It was important for the prosecutor to have the jury vie¥.1' the 

automobile so that they could see that the defendant's claim of an accidental 

shooting was impossible within the limited confines of the car, given the 

expert testimony that the muzzle of the gun was three to four feet away from 

the victim when she was hit and the locations of blood in the car. 

XV. STANDAND DEFENSE MOTIONS FOR SUPPRESSION OF EVIDENCE. 

At the defendant's initial appearance in District Court on felonies 

and gross misdemeanors, in most cases the prosecutor routinely notifies the 

defendant of any evidence against the defendant obtained as a result of 

search and seizure; any confessions, admissions, or statements in the nature 

of confessions made by the defendant; any evidence against the defendant 

discovered as a result of confessions , admissions , or statements in the nature 

of confessions made by the defendant; and/or any identification procedures, 

including lineups, other observations of the defendant, and the exhibition 

of photographs of the defendant or any other person which the prosecution 
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intends to use at trial. In misdemeanor cases , this notice of such evidance is 

routinely given by the prosecutor either in writing or orally on the record 

in Court on or before the date set for the defendant's pretrial conference or 

seven ('1) days before trial if no pretrial conference is to be held. See Rule 

7. 01. Such Rule 7 notices are routinely followed by standard defense motions 

for suppression of such evidence. 

The litigation of search and seizure issues, Miranda issues, and 

identification procedure issues are then held at the Omnibus Hearing in felony 

and gross misdemeanor cases and at a pretrial Rasmussen hearing in 

misdemeanor cases . It is not within the intended scope of this article to 

discuss in any detail these suppression motions and the issues they raise. 

Of course, the prosecutor's response to such suppression motions will vary 

depending on the particular facts of each case.. Certainly, however, 

response to these pretrial motions will gene~ally necessitate considerable 

preparation, research, and a memorandum of law in support of the 

prosecutor's position. 

Rule '1 • 02 also provides for pretrial notice by the prosecuting 

attorney to the defendant of any additional offenses committed by the 

defendant, the evidence of which the prosecution may wish to offer at trial, 

in a "Spreigl notice" . In cases of felonies and gross misdemeanors, this 

notice must be given at the Omnibus Hearing or as soon thereafter as the 

offenses become known to the prosecuting attorney. In misdemeanor cases, 
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the notice shall be given at or before the pretrial conference if held or as soon 

thereafter as the offense becomes known to the prosecuting attorney. If no 

pretrial conference is held, then the Spreigl notice must be given at least 

seven ('I) days before trial of the misdemeanor charge or as soon thereafter 

as known to the prosecuting attorney. Df'fense counsel wm routinely make 

pretrial motions for suppression of Spreigl evidence al8o. Apin, tl .. ~ 

prosecutor's response to these suppression motions will neceuitate 

preparation. research, and often a memorandum of Jaw in support of the 

prosecution position . 

XVI . MOTIONS IN LDUNE • 

There are no procedural rules governing motions in Umine. Such 

motions refer to pretrial requests of both prosecutors and defense attorneys 

to limit the introduction of certain evidence, anticipated questioning by 

opposing counsel at trial, and/or anticipated argument of oppoaing counMl 

at trial. Such motions may often be baaed on Rule 403 of the Minnesota Rulee 

of Evidence which provides that: 

"Although relevant, evidence may be excluded ii 
its probative value is substantially outweighed by 
the danger of unfair prejudice, confusion of the 
issues. or misleading the jury, or by considerations 
of undue delay , waste of time. or needless p~t~tion 
of cumulative evidence . " 

Examples of mrttions in limine include a pretrial motion to preclude 

defense counsel from engaging in improper questioning of a rape victim 

about prior sexual activity pursuant to ltinn . Stat . 1609. 347; a pretrial 
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motion to preclude defense counsel from asking cross-examination questions 

asking for hearsay only to get an object~ "'Jn from the prosecutor in order to 

make it look like the prosecutor is hfo •. ~g something; and a pretrial motion to 

preclude defense counsel from commenting on the failure of the prosecution 

to call certain witnesses during opening statement or ftnal argument. See 

§!!!! !.. . Thomas, Minn. __ , 232 N. W .. 2d 766 (1975) • A related pre-

trial motion may include a prosecutor's request to ask leading questions of 

(cross-examine) adverse prosecution witnesses per Rule 61l(c) of the 

Minnesota Rules of Evidence. 

A common defense motion in limine which the prosecutor of a 

homicide cue may confront ts a motion to preclude the proaecution from 

introducing photographic evidence of the homicide victim or acene on the 

ground that the defense is stipulating to the fact that the victim wu intentionally 

murdered with premeditation. Such a motion and stipulation can and should be 

successfully resisted by the prosecutor The proaecutor should point out that 

the defendant's llfnot guiltJ" plea to the murder puts in iuue each and every 

essential element ol the crime charged, ao that it is incumbent on the State to 

introduce the best evidence within iu power to controvert the not pilty plea 

and prove the defendant's guilt. See !!!!g !.· !!!!!_. 108 Neb .. 421, 117 N .. W .. Id 

934. 938 (1922); Leland!.· Qreen. 343 U.S .. 7H (1952): State!." DeZeler. 

230 Minn. 39. 41 N .. W .2d 313 '1950); !!!!!, !·Steeves, 271 Minn. 298, 157 

N.W .. 2d 67 (1918); !.!!!!.!.·Tinklenberg. 292 Minn. 2n. 194 N .w 2d 590 (1972): 
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State !. . Martin. 261 N. W. 2d 341 (1977) . The prosecutor should also remind 

the Court that Minn. Stat. 1634. 051 provides: 

"No person shall be convicted of murder or man
slaughter unless the death of the person alleged 
to have been killed • and the fact of killing by the 
defendant. as alleged. are established as independent 
facts , the former by direct proof, and the latter 
beyond a reasonable doubt." 

The motion in limine procedure easily lends itself to advance 

submission of questionable evidence for approval by the trial Court In order 

that the movin1 party may avoid commission of reversible error. Thia pro-

cedure may help the prosecutor prepare a judge to rule in hi• favor in the 

courtroom or discourage a pro ae defendant or defense counsel from offering 

evidence to which the proneutor does not want to object in front of the jury. 

The prosecutor should keep in mind that motions in Hmine are often made by 

defense attomeys with the same intentions in mind .. Defenae aUorneya often 

make groundless pretrial motions in limine simply to frighten timid proaecuton. 

prevent prejudicial evidence from being heard by the jury. and/or buttress 

arguments on appeal resuding prejudice. 

XVII. UNCONVENTIONAL DEFENSE MOTIONS WHICH GENERALLY SHOULD 
AND CAN BE SUCCESSFULLY RESISTED .. 

Finally. the Minnesota prosecutor should be aware or and 

should not be granted. Many pretrial motion• an 

attorney knowing that there no basis for the granting 
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requested. Defense attorneys continue to make such unconventional motions 

for the sole purpose of establishing precedent which can be cited when the 

timid prosecutor does not oppose them or the timid judge decides to grant them. 

For example, a pretrial defense motion for a bill of particulars is 

completely out of order. Rule 17. 02, Subd. 4, abolishes the bill of 

particulars. A pretrial defense motion for a psychiatric examination of 

State's witnesses is often confronted by the prosecutor, especially in 

criminal sexual conduct prosecutions . Tho granting of such motions are 

completely within the discretion of the trial Court. State!.· Whelan, 291 Minn. 

83, 189 N. W. 2d 170 {1971); State !: Shotley, 305 Minn. 384, 233 N. W. 2d 755 

(19 75); State !. . Lasley , 306 Minn . 224, 2 36 N . W . 2d 604 (197 5); State !. . 

Bird. __ Minn._. _N.W.2d _(April Jt, 1980). Such motions 

for psychiatric examinations should and can generally b~ successfully 

resisted. 

A pretrial motion for a Court order permitting defense counsel to 

direct lineup procedures involving a criminal defendant or for a Court order 

directing a "blank" lineup may be confronted by the prosecutor. A "blank" 

lineup is one in which the defendant/ suspect does not appear. Such 

unconventional pretrial defense motions generally should and can be 

successfully opposed. Although there is no statutory or case law in .Minnesota 

addressing this issue, the general rule is that lineup procedures are 

recognized as a matter of internal law enforcement agency policy not to he 
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governed by the Courts. In addition, it is well recognized that a suspect or 

criminal defendant can be compelled to take part in a lineup without violation 

of any constitutional rights and the Sixth Amendment right to counsel applies 

only to lineups conducted after a suspect has been charged with a crime. 

Furthermore, the prosecution is under no constitutional duty to furnish to 

the defense the names and addresses of lineup witnesses. 

Nevertheless , it perhaps is advisable for the prosecutor to 

encourage departmental lineup policies which themselves encourage at least 

the presence of a defense attorney at all lineups. The purposes of having 

defense counsel at lineups are to minimize the likelihood of misidentifications 

by eliminating or reducing suggestiveness and to enable counsel to make 

informed challenges to subsequent identification testimony through motions to 

suppress and cross-examination of lineup witnesses . It is likely that the 

prosecution will be required to respond to fewer motions to suppress 

identification testimony if the defendant's attorney has been allowed a role in 

staging the lineup . As stated in ~ !. . Eley • 286 A . 2d 239. 240 (D . C. Ct. 

App. 1972). '' ... suggestions of defense counsel may be followed and lineup 

contests averted''. Also. even if a motion to suppress is made, judges may 

be reluctant to suppress eye witness identification testimony because of an 

allegedly suggestive lineup, if the defense attorney had been given the 

opportunity to take part in the actual preparation of the lineup . 

On the other hand,· pretrial defense motions to permit defense 

-55-



attorneys to direct lineup procedures are dearly out of order. Moreover, 

once the lineup actually begins , the defense attorney should be restricted 

to functioning merely as an cbserver and should not be permitted to converse 

with any of the lineup participants or witnesses. 

Defense attorneys sometimes like to make pretrial mC1tions for 

Court orders requiring State's witnesses to make themselves available for 

interviews by the defense. See 90 ALR3d 652. Such motions also generally 

should and can be successfully resisted. Plainly and simply, a prospective 

witness need not make himself available to either the prosecution or the 

defense in the absence of a subpoena or Court order . Nevertheless , it is 

sometimes advisable for the prosecutor not to resist such a motion . 

Encouraging State's witnesses to make themselves availat~e for interview by 

the defense prior to trial prevents the defense attorney f.:-om establishing bias 

of the witnesses at trial with a favorite cross-examination question: "You 

refused to talk with the defense prior to taking the witness stand, didn't 

you Mr. Jones?" 

Finally , the innovative defense attorney may someday come up 

with a pretrial motion for a Court order directing that a "defense bailiff" 

be appointed and deputized to hel·) the government bailiff watch and take 

care of the jury during a trial. A "defense bailiff'' would be a friend of 

defense counsel., perhaps a clerk working in defense counsel's office or an 

investigator hired by defense counsel. Again • there is no basis for the 
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lt ::-:hou1d and can bP 

snt·c:>ssfu1lr ri·si~,11-·d by tht· pro.;.;..<>eutor. OncP !.~u.ch ~:i r:mtion i:-; 

gr an t e d by :-i 1 r i a l Co u r t , i t s r· r v <' ~ as pr Pc c• den t. a n cl ,.,,. i l l open 

thP door for many more 11kf' motions by defense attornPys in the 

futu?'f•. Such n mot 1011 \ras unsuccc~s~·.;ful ·1 y made by Ron ~k~shbesher 

prior to th0 second Piper kidnapping trial. 

CONCLUSIO~ 

Making and responding to pretrial motions in criminal 

cases can be fun for the prosecutor. Perhaps, pretrial motion 

work rewards the virtuPs of imaginativeness and innovativeness 

more than any other area of criminal trial practice. Howover, 

as with everything involved in the practice of law. no rewards 

are reaped without hard work and preparation. Pretrial motion 

practice is. itself, a big part of the necessary preparation for 

successful trial practice. Unless the prosecutor vigorously 

seeks the granting of his prPtria] motions and thP denial of 

unwarranted prc·tria1 d(·fense motions, the outcome of th(~ tr:ial 

which follows may not serve the interests of justice. 
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STATE OF MINNESOTA 

COUNTY OF ST. LOUIS 

State of Minnesota, 

Plaintiff, 

vs. 

Roger Sipe Caldwell, 

Defendant. 

COUNTY COURT 
SOUTHERN DISTRICT, DULUTH 
CIVIL-CRIMINAL DIVISION 

PROSECUTION PETITION 
FOR TIME EXTENSION 
PURSUANT TO RULE 34. 02 

On June 27, 1977, the dead bodies of Miss Elisabeth Congdon and 

her nurse, Velma Pietila, were found inside the Congdon mansion located 

at 3300 London Road in Duluth, Minnesota. The finding of these bodies 

initiated an intensive, multi-state, multi-law enforcement agency search for 

the person or persons responsible for the two homicides. The Duluth Police 

Department, with the cooperation of other law enforcement agencies in the 

State of Minnesota a:id throughout the country , has accumulated substantial 

evidence indicating that defendant, Roger Sipe Caldwell, is responsible for 

the deaths of Miss Elisabeth Congdon and Mrs. Velma Pietila. However, 

the necessity of dispatching chief investigating officers to Minneapolis and 

Golden. Colorado has made the preparation of reports indicating the 

evidence accumulated against the defendant impossible. These reports are 

necessary to the prosecution in the preparation of an accurate probable 

A-1 



cause statement in a complaint charging the defendant with these homicides. 

Based on the evidence thus far accumulated, the above-named 

defendant was placed under arrest by police officers for the homicides of 

Miss Congdon and Mrs. Pietila at a hospital in St. Louis Park, Minnesota 

shortly after midnight durhg the early morning hours of Wednesday, 

July 6, 1977. The defendant was hospitalized at the l\1ethodist Hospital in 

St. Louis Park, Minnesota, on the morning of Tuesday, July 5, 1977, and 

was discharged from said hospital on the morning of Thursday, July 7, 1977. 

The defendant is now in the custody of the Hennepin County Sheriff at the 

Hennepin County Jail at Minneapolis, Minnesota. 

Duluth Police Officers intend to transport the defendant from the 

Hennepin County Jail to the St. Louis County Jail in Duluth, Minnesota, on 

Friday, July 8, 1977. Because of the absence of police reports, defendant's 

hospitalization , and the distance between Minneapolis and Duluth , it is 

virtually impossible to have the defendant arraigned on a complaint before a 

Judge or Judicial Officer of the St. Louis County Court by noon on Friday, 

July 8, 1977, as dictated by the Minnesota Rules of Criminal Procedure. 

Defendant is not a resident of Minnesota, but a rf'\sident of 

Golden , Colorado. 

WHEREFORE, the undersigned Assistant St. Louis County Attorney 

petitions this Court for a 48-hour extension of time to prepare appropriate 

formal complaints against the above-named defendant pursuant to Rule 34. 02 
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of the Minnesota Rules of Criminal Procedure for th~ following reasons: 

1. To permit the St. Louis County Attorney's Office to obtain a 

complete and accurate statement of facts regarding evidence presently 

accumulated against defendant, said facts being necessary in the preparation 

of a formal complaint against the defendant , charging him with the homicides 

of Miss Elisabeth Congdon and Mrs . Velma Pietila. 

2 . To assure defendant's continued custody and presence in the 

State of Minnesota, prior to the filing of formal charges against him in a 

complaint. 

3. The protection and safety of the community. 

4. The defendant is not unduly prejudiced by the extension of 

time to prepare formal written complaints against him. 

Dated this 7th day of July, 1977. 

KEITH M. BROWNELL 
St. Louis County Attorney 

By: /s/ John E. DeSanto 
JOHN E . DeSANTO 
Assistant County Attorney 
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STATE OF MINNESOT~ 

COUNTY OF ST. LOUIS 

State of Minnesota, 

Plaintiff,, 

vs. 

Roger Sipe Caldwell , 

Defendant. 

COUNTY COURT 
SOUTHERN DISTRICT, DULUTH 
CIVIL-CRIMINAL DIVISION 

ORDER 

On Petition of the Plaintiff, by its attorneys: 

IT IS HEREBY ORDERED, the prosecution be granted an additional 

48 hours to prepare a formal complaint against defendant, Roger Sipe 

Caldwell, in connection with the homicides of Mrs. Veima Pietila and Miss 

Elisabeth Congdon and that pursuant to Rule 34. 02 and Rule 4. 02, Subdivision 

5 , the aforementioned defendant must appear before a Judge of this Court 

before noon on Sunday, July IO, 1977. 

Dated this 7th day of July, 1977. 

BY THE COURT 

Is/ David S . Bouschor 
JUDGE OF COUNTY COURT 

A-4 



V"'lllft-""I"' '"l • .,, ',.: .. 'J 1 :':lTH I CT COURT 

~~~NTY OF ST. LOUIS S!XTU .JU!HC!.1\L !HST~ICT 

St~te of Minnesota, 

Plain ti ff, 

vs. 

Roqer Sipe Caldwell, 

Defendant. 

~tOTIO~ AND NOTICE RY 
PROSECUTING .l\TTORNEY 
FOP. DISCOVERY BY ORDER 
OF THE COVRT PURSUANT 
TO RULE 9.02, Subd. 2(1) 

Pursuant to Rule 9.02, Subd. 2(1), Minnesota ~ules of 

Criminal Procedure, the State informs the Court that the following 

discovery procedures will be of material aid in determining whether 

the Defendant in the ab··ve-entitled matter committed the offenses 

charged, and moves this Court to O?:der the Defendant to: 

(l) Shave any mustache, beard and other facial hair, except 

sideburns, grown b~ Defendant since his incarceration 

at the St. Louis County Jail on July 3, 1977; 

(2) Appear in a line-up clean shaven, exce?t for sideburns; 

(3) Pe~it measurements of his arms and bice~s; 

(4) Provide specimens of his handwriting. 

The discovery procedures above will be of material aid in 

determining whether the Defendant committed the offenses charqed 

in this case for the followinq reasons: 

On June 27, 1977, the bodies of ~iss Elisabeth Congdon an~ 

her nurse, :-1rs. Velma Pietila, were found at appro:x:ir:tately 7: 00 

a.m. at the Congdon home located at 1300 London Road in Duluth, 

~innesota. On August 5, 1977, the De~endant was charged h~ a 

St. Louis Count'.,' Grand Jury with two counts of Murder in the rirst 

Degree in connection with this double homicide. 

The Ford automobile which Mrs. Pietila had driven to the 

Congdon home on the eveninq of Sunday, June 26, 1977, was ~ound 

I"lissing fron the Congdon home after the bodies of :hss Con0don 

and ~rs. Pietila were found. At ar?roxi~ately 11:30 a.n. on 

June 27, 19-7, the ~issin0 Pietila vehicle was found at the 

'.hnneapcU.s - St. ?aul International .'\ir Port tn :hnn<~a~~olis, 
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!lleti.l.:i homicides has also linked the ne"endant to 11 purchase 

o a suede "c~rry-all" baq ~t the M1nneapolis - St. ?aul Inter-

n4:1on~l Air Port at a2proYimatel~ 6:40 a.n. on June 27, 1977. 

Due to the above-stated facts it is presentl:' believed that 

the killer of ~rs. Pietila and Miss ~ongdon did not arrive at 

thu Congdon home by a privately owned or rented Motor vehicle. 

A part-time Duluth cab driver has told Duluth Police that he 

picked up a male individual in the vicinity bf 4th Avenue West 

and lst Street between 11: 30 p .m. and 12: 00 midnight on J·me 26, 

1977. This male passenger, whose general description corresponds 

to the Defendant, was taken by the cab driver to the vicinity of 

38th Avenue East and London ~oad, approximately five blocks from 

the Congdon home. In conversation durinq the cab ride to his 

destination, this male passenqer asked the ca.b driver wh•• the 

cabs aren't behind the Greyhound Bus ::>epot an~T.lore. F'!:'0!'.1 this 

statement the cab driver assumed that this passenger had come 

into Duluth by bus. 

Duluth Police investigation reveals that the Sreyhound bus 

originating in Chicago, Illinois, arrived in Duluth at approxi-

mately 11:05 p.m. on June 26, 1977. The driver o: this Greyhound 

bus who drove the bus from Ste•1ens Point, Wisconsin, to Duluth, 

Minnesota, and the aforementioned cab driver will be available 

at 2:00 p.m. on Wednesday, August 17, 1977, at the St. Louis 

Cou •• ty Jail to view a line-up including the Defendant. 

At the time of the Defendant's arrest and incarceration on 

July 8, 1977, he did not have a beard or nustache or other facial 

hair, except sideburns. The description of the ~ale indivinual 

purchasing the "carry-all" bag at the Minneapolis - St. Paul 

International Air Port on the morning of June 27, 1977, by Host 

Shop personnel did not include facial hair such as a mustache or 

beard. All indications from police investigation are that the 

Defendant did not have a beard, nustache or other ~acial hair 

other than sideburns. However, on August 9, 1977, at the t::. :Lo;;e 

of the Defendant's initial appearance on the inJictnent i~ District 

Court it was obvious ~roM observing the De~endant t~a: he ~s 

st:art1nq to qrow a mustac!"le and bf.:ard. To ;:it~mi t the De::'.endant 

to appear in the August 
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~om and Dad'' and stated that ~larJorie and the '.)efendant were 

qoing to be qone looking at real estate o~ Saturda~, :u~e 25, 

and Sunday, June 26, 1977. This note has been tur~ed ever to 

Ms. Pat Rutz, a handwriting expert for the District Attorne?'s 

Off ice in :3olden, Colorado. Handwriting specimens from the 

Defendar.t are souqht in this motion for the purpose of submitting 

them to :1s. Rutz for comparison with the handwritten note left 

for 16-year-old Richard Leqoy and comparison with any other 

writings which have been or !'!lay subsequently be secured in this 

investigation. 

Duluth Police officers believe the entry point to the Congdon 

home used by the killer of Mrs. Pietila and ~iiss Congdon was il 

broken basement window on the south side of the Congdon home. 

This window had a pane of qlass with a hole broken in it, qivinq 

access to the two types of locks securing the window. One of the 

locks in the middle of the window between the lower and upper 

sash is immediately accessible from the broken hole. The second 

"lock" on the northwest side of this window frane is approximately 

nineteen inches from the broken hole. Measurements o~ the ~efend-

ant's arr:ts and biceps are souqht in this motion for the rurpose 

cf seei.ng whether they could fit into the brol~en hole i!l tiv2 

suspected entry window for purposes of reaching the locking 

mechanism on the northwest side of the window frame. 

The above facts constitute the basis for the State•s ~otion 

that the Defendant be ordered ~o appear at th~ St. Louis county 

Jail at 2:00 p.M. on t'1ednesday, ;ugust 1.7, 197";", to S':J.b:"lit to 

the afore~entioned discovery ~roc~J~r8s. 

~ated this 16th day of ~uqust, !~7~. 

SY: 

Jr·w: F.:. Jes.;:;To 
'\SS IS~;'\~1~ CQC~~v .1\-:'T 0 R~!EY 
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ST A.'rE OF M IN'N ESOTA DISTRICT C0U!?T 

COUNT'/ OZ.' ST. LOUIS SIXTII JUDICIAL !H~T'UC'!' 

********************************* 

State of Minnesota, 

Plaintiff, 

vs. 

Roger Sipe Caldwell, 

Defendant. 

PLAINTIFr·•s REPLY TO 
DEFENDANT'S ANSWER TO 
MOTION FOR DISCOVERY 
UPON ORDER OF COURT 

******************************** 

Plaintiff, by and through the undersigned ~ssistant County 

Attorney, relies on the facts given in Plaintiff's original 

Motion and Notice for Discovery by court Order pursuant to Rule 

9.02, Subdivision 2(1), except for the following additions: 

1. The cab driver in question has generally described the 

male passenger he picked up between 11:30 and midniqht on June 26, 

1977 as a man in his 60's, 5'9" tall and wearing a suit and grey, 

long coat. The defendant is listed on the St. Louis County Jail 

booking card as being 5'10~ tall. Moreover, at approximately 

2:00 p.m. on July 5, 1977. at the Duluth Police Department, this 

cab driver viewed four photographs of male individuals, includinq 

the defendant, ~oger Sipe Caldwell. At that time, he picked the 

photograph of the defendant as looking nost like the male !1assenger 

he drove to the vicinity of 38th Avenue East and London Road 

around midnight on June 26, 1977. 

2. Pursuant to U.S. v. O'~ieal, 349 F'ed. Supp. 572 (1972) (See 

attached two-page opinion) , which takes into account the holdings 

in U.S. v. Wade, 388 U.S. 218, 87 s.ct. 1926, 18 L.Ed. 2d 1149 

{19 6 7) , u. s. v. Hammond, 419 F. 2d, 16 6 (196 9) , Srni th v. u. s. / 

83 U.S. App. o.c. ao, 187 F.2d 192 {1950), and Holt v. U.S. I 

218 U.S. 245, 31 S.Ct. 2, 54 L.Ed. 1021 (1910}, it is clear that 

this court has the authority to require a defendant to change or 

alter his ~hysical appearance for a line-up. 

3. r.iven the proper notion, notice and showing pursuant to 

~ule 9.02, Subdivision 2(1), defendant's answer that the evidence 
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sought in this motion has little, if any, prob~tive value 

and/or is cumulative with earlier obtained evidence is not 

sufficient or proper basis to den1 plaintiff's ~otion for 

Discovery. 

THEREFORE, Plaintiff, by and through the undersigned 

Assistant County Attorney, again moves that the defendant be 

ordered to appear at the St. Louis County Jail to subn1t to 

the a~orementioned discover~ procedures without any further 

undue prolonged delay which would further prejudice the State 

in obtaininq this necessary evidence. 

Dated this 31st day of August, 1977. 

KEITH M. BROU;rnLL 
St. Louis county Attorney 

By: 
JOHN E. DeS.?i.NTO 
Assistant County Attorney 
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t::SITED STATES of Amerlca. 
Plalnt.lff, 

v. 
Willie B. O'NEAL, Defendant. 

No. CB'72-a4. 

United States District Court. 
N. D. Ohio, E. D. 

Oct. 26. 1972. 

Proceeding on prosecution's motion 
for order requiring defendant to be 
clean shaven when appearing in lineup. 
The District Court. Ben C. Green. J .. 
held that requiring defendant who had a 
beard to be clean shaven when appearing 
in identification lineup would not violate 
his Fifth Amendment rights. 

Motion granted. 

Crlmlnal Law PS9S(l) 
Requiring defendant who had a 

hca1·d to be clean shaven when appearing 
in identification lineup would not violate 
his Fifth Amendment rights. U.S.C.A. 
Con~t. A mend. fi. 

EJwa1·d S. Molnai·, A~t. U. S. Atty .• 
Cleveland, Ohio. for plaintiff. 

Clarence D. Rogers. Jr.. Cleveland, 
Ohio. for def cndunt. 

.MEMORANDUM 

BEN C. GREEN, Di~t1·ict Judge: 

The pro~ecution has moved for an or
<lcr "requiring the defendant [WiJlie B. 
o·Neal] to be clean-shaven when appear
in-" in an 1dt•r ti fic:ation lineup". At the 
prc~cut um .. · the tlcfcmJant. who is in 
custody having been unable to make 
bond, has a bcal'd, Such an order is re
!iisted by the defendant on the basis that 
it would he violative of hi~ F'ifth 
Amendment rights. 

The Government'~ request is predicat
ed upon the following state of facts. as-

:;t.!rted in an affidavit br the Assistant 
Unit~d States Attorney: 

On Septe;nber 12, 1972, two males, one 
black. the other white, ente .. i:!d the 
Lake County National Bank, lfontor. 
Ohio, posing as Brinks, Inc. guards 
and stole $315,000. The description 
of one individual by on-the-scene wit· 
nesses matches the description of the 
defendant, Willie B. O'Neal. In addi· 
tion, this individual was described as 
clean-shaven. 
Investigation has determined that 
prior to the incident in question de· 
fendant did have a beard and goatee. 
However, on September 25, 1972. ~ 

witness testified before a 1' .. cder;.i; 
Gr2nd Jury in this District, that the 
defondant shaved off his bea1·d and 
goatee some three to foul' days prior 
to the date in question. 

There io not appear to be any report· 
ed decisions within the Fede1·al courts 
on the precise factual situation present· 
ed herein. However, there are rulings 
which do bear on the general question of 
whether a defendant's constitutional 
right.H protect him for a 1·cquired chnngc 
in physical appearance. 

In Smith v. United States. 88 U.S. 
App.D.C. 80. 187 F.2d 192 (1950). the 
claim was advanced that the defendant's 
privilege against self -incrimination had 
been violntcd by his hair having been 
dyed black prio1· to his being p1·escntcd 
to witnesses fo1· pu1·poscs of identifica· 
tion. The Court rejected that argument, 
relying·, in pnrt, upon the language of 
the United States Supreme Court in 
Holt v. United States. 218 U.S. 245, 252, 
31 S.Ct. 2. 6, 54 L.Ed. 1021 (1910) that, 
"But the prohibition of compelling a 
mnn in a criminal coul't to l.w a witness 
against himself is a prohibjtion of the 
use of physical or moral compulsion to 
extort communications from him. not an 
exclusion of his body as evidence when 
it may be material." 

The Fourth Circuit Court of AppeaLi 
had before it in United States v. Ham
mond. 419 F.2d 166 (l!JGO), a. conviction 



LIB.BY v. RUSSELL 573 
Cito ll" J.10 l•'.Sus•t•. :»73 t 10T!?l 

nn a charge of criminal contempt arising phy expressed by the Supreme Court in 
from the defondanfs i·efu.sal to appear Holt v. United States. supra. that, as a 
in a lineup. The Court held: part of a criminal proceeding, a def\lnd-

On appeal. Hammond contend::; that ant may be 1·cquircd to alter his physical 
the order requiring him to appear in a appearance without infringing upon any 
lineup weal'ing a [false] goatee violat- constitutional guarantees. 
ed his constitutional rights in that he The Government's motion will be 
would be denied due process of law granted. 
and his privilege against self-incrimi-
nation; that the order was thus inval-
id and incapable of supporting his 
conviction for criminal contempt. We 
find this contention to be without 
merit. 
id., p. 168. 

In reaching the conclusion in Ham
mond that the proposed lineup did not 
violate any constitutional rights, the 
court looked to the decision in United 
States v. Wade, 388 U.S. 218, 87 S.Ct. 
1926, 18 L.Ed.2d 1149 ( 1967). In the 
Wade case, the Supreme Court found no 
violation of constitutional rights in a 
lineup in which all the participants were 
requil'ed to wear strips of tape on their 
faces in a manner corresponding to the 
described appearance of the persons who 
had committed the offense in question. 

The Sixth Circuit Court of Appeals 
has recently had occasion to review the 
general question of the scope of the 
Fifth Amendment privilege against 
self-incrimination. United States v. 
Blank, 459 F.2d 383 (1972). The opin
ion in the Blank case makes it quite 
clear that the construction placed upon 
the leading Supreme Court decisions by 
the Court of Appeals stands for the 
propositio:-: that the privilege against 
sdf-iucrimination i~ limited to evidence 
of a testimonial or communicative na
ture. 

Bwscd upon the decision in United 
State~ v. Blank, supra, and taking into 
account the holdings in the Wade, Ham
mond, and Smith. cases, this Court has 
concluded that the order which the Gov
ernment seeks would not violate any of 
the defendant's constitutional rights. It 
is the Court's opinion that requiring the 
defendant to shave for the purposes of 
the lineup is consistent with the philoso-
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State of Minnesota, 

46282 vs. 

STATE OF MINNESOTA 

lN SUPREME C.:OllR'f 

Petit ione1 , 

George Gerald Chamberlain, 

Respondent. 

I 

l'f.:.: :.!·; ... :i:·: '. 

The above-entitled matter came on for hearing before a 

panel of this court on October 14, 1975, at 9:15 a. m .. upon 

the application of plaintiff-petitioner for a writ of mandJmus. 

Appearing on behalf of the state were Vei~on Berg~trom and 

David W. Larson, Assistant Hennepin County Attorneys, and the 

defendant appeared through his attorney, Mllrk \J. Peterson. 

It having been made to appear that the refusal to dis-

close the names of the alibi witnesses seasonably upon demand 

was deliberate and intentional and with the knowledge and 

consent of the defendant and was without legal justification, 
0 

it is the opinion of this court (Shera1a, Pecersun, Kelly, Todd, 

Mactaughlin, 'ietka, and Scott) that the writ should issue. 

Otis, J., took no part. Rogosheske, J .• is not persuaded th~t 

the relief requested should be granted. 

Let the Writ issue. 

WRIT OF MANDAMUS 

The State of Minnesota to the Honorable Andrew Danielson 
Judge of District Court, County of Hennepin, Fourth Judicial • 
District: 

WHEREAS, upon a consideration of the petition of the 

State of Minnesota and the answer of the Respondent, this court 
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has determined that the State 1 ent~tleJ to th• r•li•f 

quested in said petiti~n. 

tW\.l THt:REFOti.£, we do Cl.JtiW..ana otrnd Ji,r~<.:t that 

diately upon receipt of a ~apy of this writ 

dside your order of October 10. 197~. Jnd that you rrant ta 

the St~te the relief requested in the St~te's moti~~ of October 

10. 1975. 

WITNESS, The Honorable Robert J. Sheran. Chief Justice 

of the.Supreme Court afores1id, and the seal of said court 

this 16th day of October. 1975. 
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STATE or '-!l~l.'ltSCTA 

com•TY OF ST. tJt'!S 

State of ~ir.nesott. 

?lain tiff. 

vs. 

Roger Sipe Caldwell. 

Defendant. 

TO: The above naced ~efendant. Oou~laa ~. Thm:1on. 

~efendant'a attorne~. and this Court: 

Pursuant to Rule 21, Minnesota Pules of CrL~inal Procedure. 

the State of ~inneaota, by the un~ersir,ned A1aiatant County 

Attorney, hereby moves far and gives notice of the takin~ of 

t~e deposition of Thocaa Conrdon of 415~ Cast ~uincy Avenue. 

Dcnve~. Colorado by oral exacination before an~ de1ignaced 

person authorized to administer oaths at a future tL~e and 

place to be detert:lined b~ this Court. 

Plaintiff, by the undersigned Aashtant G,'\unty Attornev, 

~oves for the taking of said deposition in t~e ~resence of 

~ef endant and defense counsel on the groun~s that si1tl Tho~a• 

Congdon 11 an essential and ~aterial State's witnes• at the 

trial of t~e above entitled :atter. and bv reason o! a h•a~t 

attack suffered on or about FriJav. 'tare!\ 31. 1978 ln Jenver. 

Colorado. said ~aterial ~itnesa will be unable to cor.ie f~oc 

Colorado to '.·~1nnesota to testi f.., at the trial of the above 

enticled ~attar. 

)ated this ~day of Anril. 1~73. 
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3v: 
;a:. ~ e ··~ .. • .. 
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j :'a t:ourt ~OUIC 
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STATZ OF :·m:!iESOTA 

COU:ITY OF S':". LOl'!S 

State of :nnnesota, 

Plaintiff, 

-ve 

?.oger Sipe Caldwell, 

Defendant. 

DISTRICT COURT 

SIXTH J'lfDICIAL '.JISTR.ICT 

0n :~otion and notice of Pla!.ntif: by it's attorney, 

IT !S ORDERED, that the depoeition of ~o::ias Gonr,<lon by 

oral exawination will be taken before a designated person 

cuali!'ied and authod . .sed to adr.inister oaths anJ to take and 

transcribe a verbatim record of said Tho~as Congdon•s testinony 

at 

on the day of ~~~~~· and the 

pre9ence of Jef endant and his counsel shall be re~uire<l at the 

tak!~~ of c~e depoaition. 

Jated t~is ~~- Jay of 

JY T:ts conrr: 

JACK J. LITWI, 
Judge of District Coure 
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STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF CROW WING NINTH JUDICIAL DIST~ICT • 

) 
State of Minnesota, ) 

) 
Plaintiff, ) 

) 

vs. ) 
) 

Roger Sipe Caldwell, ) 
) 

Defendant. ) 
) 

********************** 

CHALLENGE TO JURY PANEL 

The defendant, ROGER SIPE CALDWELL, by and through his 
attorney, DOUGLAS W. THOMSON, hereby challenges the jury panel 
pursuant to Rule 26.02 Subdivision 3 of the Minnesota Rules of 
Criminal Procedure, on the ground that there has been a material 
departure from the requirements of law governing the selection, 
drawing and swnmoning of the jurors. 

The acts constituting the grounds of the challenge are 
as follows: 

1) That the persons selected for jury service were not 
selected from the broadest feasible cross section of the area 
served by the court as required by Minnesota Statutes Section 
593.31 and the Sixth Amendment to the Constitution of the 
United States. 

2) The juror seleccion plan does not designate for 
Crow Wing County the lists of names, if any, which shall be 
used to supplement the veter registration list as sources for 
prospective juror names as required by Minnesota Statutes 
Section 593.36, Subdivision 3. 

3) No written plan for the random selection of random 
petit jurors has been devised and placed into operation for 
Crow Wing County as required by Minnesota Statutes Section 
593.36. 
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4) There has been a substantial failure to co~ply with 
Section 593.31 - 593.50 of the Minnesota Statutes in selecting 
the petit jury. 

This challenge is based upon the indictment, the files, 
records and proceedings herein, such evidence, testimony and 
other matters as may be presented to the court at the time of 
the hearing of said challenge. 
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Respectfully submitted, 

THOHSON & NORDBY 

By-/s/ Douglas w. ThOMSOn 
DOUGLAS l1. THOMSON 

Attorney for Defendant 
Suite 1530 - 55 East Fifth Street 
St. Paul, Minnesota 55101 
(612) 227-0856 



STATE OF MINNESOTA DISTRIC'f COUR 

COUNTY OF CROW UING NINTH JUDICIAL DISTRIC 

State of Minnesota, 

Plaintiff, 

vs. 

Roger Sipe Caldwell, 

Defendant. 

********************** 

MOTION TO STAY THE PROCEEDINGS AND 
TO QUASH THE INDICTMENT 

The defendant, ROGE~ SIPE CALDWELL, by and through his 
attorney, DOUGLAS w. THCttSON, hereby moves the court, pursuant 
to Minnesota Statutes Section 593.46 Sulxlivision 1 to stay t 
proceedings and to quash the indictment on the ground of sub
stantial failure to comply with Sections 593.31 - 593.50 of the 
Minnesota Statutes in selecting the petit jury. 

This motion is based upon the indictment, the fil~s, 
records and proceedings herein, a sworn statement of fac~~ pu~ 
suant to Minnesota Statutes Section 593.46 Subdivision 2, and 
such evidence, testimony and other matters as may be pre
sented to the court at the time of the hearing of said motion. 
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THOMSON & NORDBY 

By -/s/ Douglas w. Thomson 
DOUGLAS W. THOMSON 

Attorney for Defendant 
Suite 1530 - 55 East Fifth 
St. Paul, Minnesota 55101 
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STATE OF MINNESOTA 

COUNTY OF CROW unm 

) 
State of Minnesota, ) 

) 
Plaintiff, } 

) 
vs. } 

) 
Roger Sipe Caldwell, ) 

) 

Defendant. } 
) 
) 

************************ 

SWORN STATEMENT OF FACTS 
PURSUANT TO MINNESOTA STATUTES 

SECTION 593.46 SUBDIVISION 2 

STATE OF MIN11ESOTA 

••• COUNTY OF RAMSEY 

DIST~ICT COURT 

NINTH JUDICIAL DISTRICT 

DOUGLAS u. THOMSON, being duly sworn on oath states as 
follows: 

1) He is the attorney record for the defendant herein. 

2) That this sworn statement of facts is made in support 
of defendant's motion to stay the proceediDCJS and to quash the 
indictment. 

J) Affiant obta , through the crow Wing County Clerk 
of court, at approximately 5 O'Clock P.N. on Friday, April 7th, 
1978, a document entitled "In the Matter the Uniform 
Selection and Usage in the court• of the Ninth .Judicial District•. 
Aff iant has read the above docwaent and compared it with the 
visions of Sections 593.31 - 593.42 of the Minneeota Statute• and 
finds that there is substantial failure to comply with Sections 
593.31 - 593.42 in that: 

a) No written plan for the 
and petit jurors has been adopted 
by Minneaota Statutes Sect 593. 
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b) There is no specification of detailed procedures to 
be followed by the jury cor.unissioner of Crow Hing County in 
randomly selecting nai~es from the sources designated in accord
ance with Subdivision 3 of Section 593.36 and in all other 
random selections of names of prospective jurors from any 
other list or lists as required by Minnesota Statutes Section 
593.36 Subdivision 3. 

c) There is no compliance with the provisions of ainnesota 
Statutes Section 593.36 Subdivision 3. 

d) There is no statement that a master list is to be 
used by the jury commissioner as required by Minnesota Statutes 
Section 593.36 Subdivision 4. 

e) There is no specific designation of source lists as 
required by Minnesota Statutes Section 593.37. 

f) The master list does not comply with the requirements 
of Minnesota Statutes Section 593.38 in that there is no 
provision of the establishment of a secondary list. 

g) The qualification questionnaire does not solicit 
the information set forth in Minnesota Statutes Section 593.40 
Subdivision 2. 

h) Other failures to comply with Section 593.31 - 593.42 
will be developed through testimony of the jury commissioner 
at the time of the hearing of said motion. 

Further affiant sayeth not. 

is/Douglas w. Thomson 
DOUGL?'\S W. THOMSON 
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STATE OF MINNESOTA DISTRICT COURT 

COUNTY OF CROW WING NINTH JUDICIAL DISTRICT 

) 
State of Minnesota, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
Roger Sipe Caldwell, ) 

) 
Defendant. ) 

) 

**************************** 

CHALLENGE TO JURY PANEL 

The defendant, ROGER SIPE CALDWELL, by and through his 
attorney, DOUGLAS W. THOMSON, hereby challenges the jury panel 
pursuant to Rule 26.02 Subdivision 3 of the Minnesota Rules of 
Criminal Procedure, on the ground that there has been a material 
departure from the requirements of law governing the selection, 
drawing and summoning of the jurors. 

The acts constituting the grounds of the challenge are 
as follows: 

That the Jury Commissioner for Crow \'Jing County did not 
rigorously adhere to the conditions sufficient to constitute grounds 
for excusing from jury service, in excusinq a substantial number 
of jurors from the jury panel, in violation of Minnesota Statutes 
Section 593.45. 

This challenge is based on the indictment, the files, 
records and proceedings herein, such evidence, testimony and 
other matters as may be presented to the court at the time of 
the hearing of said challenge. 

Dated: Hay 1, 1978. 
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THOMSON & NORDBY 

By - /s/ Douglas w. Thomson 
DOUGLAS W. THOMSON 

Attorney for Defendant 
Suite 1530 - 55 East Fifth Street 
Saint Paul, Minnesota 55101 
(612) 227-0856 



DISTRICT cor:~T 

,~·::>UNTY OF CROW WING :!!'ITH JUDICIAL DIST~UCT 

State o!: ainnesota, 

Plai:itif':, 

"'.!S • 

Roqer Sipe Caldwell, 

Defendant. 

***************************** 

~OT!O!I TO 57;,y ""!iE PP.OCEEDI~C:S 

; •. ~;n :'0 QUAf.H THE !:18IC~·'!E~J'!' 

attorney, D11t:GLAS i.~. ':'H0~1;,0N, he::-eb'! ::io•:es the court, :;ursuant 

to '1innesota Statutes Section 593._.6 Subdi•J"is~or; : , to sta; the 

?roceeding.:> and to quash the indictment on the around of suhst:an-

tl.al f3~lure to cor:i.ply · . .;1th Sect.on 593.45 o+: the :1l;.n.:sor.a 

Statutes in selecting the petit Jury. 

'!:'his r.'10tion is based upon the -..nd.iccment, the files, 

records and proceedings herein, a s~orn statement of :acts pur-

suant to ~innesota Statutes Section 593.46 Subdivision 2, and 

such evidence, teotimony and other ~atters as nay be presented 

to the court at the ti~e of the hearinq of said ~otion. 

~ated: ~ay 1, 1978. 
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STATE OF MI~~ESOTA 

COUN'!:'Y OF CROW UING 

State of ~innesota, 

Plaintiff, 

vs. 

~Oger Sipe Caldwell, 

Defendant. 

*****~************************** 

SUORN STA'!'E!-!ENT or FACTS 
PURSUANT TO MINNESOTA STJ\:'U""'ES 

SECTION 591.46 SUBDIVISION 2 

STATE OF ~rJNESOTA 
ss. 

COU:JTY OF AI'l'I<IN 

DIST~ICT COUR': 

DOUGLAS w. THOMSON, being duly sworn on oath states 

as follows: 

1) He is the attorney of record for the defendant herein~ 

2) That this sworn statement of facts is Made in support 

of defendant's motion to stay the proceedings and to quash the 

indictment. 

3) That aff1ant was before the Honorable Jack J. Litman, 

J~dge of the District court, today in chanbers. John Desanto, 

Assistant St. Louis County Attorney, the defendant, Roger Sipe 

Caldwell and !'-1arqe ;·:illia..~s, Clerk of the Crow tling County 1')1s-

trict court and Jury cor.unissioner were also present. ~arge 

ti1ll iai:ls advised .Judge !..l. tMan, :z..nter alia, thlt only 50 j 1.1.rors 

ar~ presently available for service out of the oriqi~al ~00 that 

were certified by her as having been selected at random on 

December 15, 1977. 

It 'WOuld appear that of the ~r!ginal 400 ;urors, 45 were 

called to serve as jurors for :he reqular te~ o~ court for 

instant case an~ that 59 re~ain to be calle~ ~o~ th~ :nsta~t 
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case. Thus, it is evident that onl7 163 Jurors out o! t~e 

original 400 have been avail::ible ~or jury se?.·v1.-:e <ind the 

other 237 jurors hdve Leen excused. 

It would appear to aff iant that t!1e Juri Co!!'.miss icner 

did not rigorously adhere to the conditions for excusing 

jurors from jury service .:is required by "tinnesota Statutes 

Section 593.45. 

As further evidence of a!fiant•s contentlon, a~fiant will 

submit to the court the appropriate records rec:u1red to be 

:naintained, pursuant to "hnnesota Stat:.ites Section '$9 3. 4 5 

s·:Jbd1vision l dnd the t:esti!!Kiny of t.h~ .rury Con.tt11ss1one?:". 

Purtht?r af f .1.ant sa;'eth not. 
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STATZ Cl' ."II!l!.tl:SOTA 

cou~n OP ST. LOUIS 

I~ DIS":'RI~T coua~ 

strrn JUDICIAL OIS~~ICT 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • 
Stat• ot !4.inne•ota, Plaintiff, 

-··-
• • • • • • • • • • • • • • • • • • • • • • • • • • • • 

'8:..'llORANOUM UI ::>PPCSITICM 'M UZFEIHlA:rr' S 

CHALL£~GE OP TH£ JURY PA~EL 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • 
Tbe Crow Mln9 COunty Obtrict. Cl•rk ft&a Jrawn 100 naae• for 

prospective juror• on t.be above :ut.ter. ':be defendant baa 

cnallan9eJ t.hb ;>anal of proepective j..aror•. ·:be Clerk selected 

t.D• ;>ro•pecc.ive juror• in accordance wit!l tlnne90t& St.atut•• aad 

t~e rul•• •nd polici•• of th• linth Judicial ~i•t.rict. Therefore, 

d•fend&nt'• .,cloo sbodld be Jeaied. 

Tlwl -UM>cl of Hlectin9 pro•pect.ive Jt.aror• vaa revl...S 

),,y ChAt>tu: 216, enact.ed by ~ LecJl8latare in 1'77. 1'be 

.t..eqialature ~roviJed for • ~nifor• .. lectlon an~ 110rvica ~rOCtKIJre 

which la now coditied in '11nA. It.at. Chapcer HJ. :'he flr•t ste' 

involve• t.n• ••lect.ion of a a<Nrce h.ac. .u.aa. ltat.. Ul. ll ;>rovld•• 

that, •'li.!\e voter reqinration li•t tor t~• ]\Nleial Jiatric~ .anall 

aerve a• the source Uat. but. Ny be suppl ... nt.s wit.A n&ae• fl'OftB 

ot.Mr Usr.a of pereoaa reat.dent tAoretn. s.ae~ .a• ll•t• of uUUty 

and JrlY•r• l.ict1oaea, and ... 1~~r• 

L"\ ta. ~wt.ty Jurora S.l..ct1on Plan. 

aotor vehicle re«Jl•tratior1. 

w:d.ch :wy be c~c1Ued 

~ Court .. v inclu~• tn it• 

J..a.ror Jtel.c~ioa Plan •~P?l•11entary 11•~• vn•n!ltY~r it is l•ef:Md 

t•••~-l• ar.d ~•c••••ry in or~er t.o fester ~h~ 1>0lt:y •"ld ?r~teet 



the .:.J.ry Couwisaion•r in cacn county, under the direction of the 

Chio! Jud9e of that County, to devise 5nd ?lace into operation a 

written ?lan ~or the randoM selection of qrand 3nd ,?etit jurors. 

rn December, 1977, shortly ~fter ehe 3bove act had qone into 

effect, all of the Clerka of Court tor the 17 counties com~riainq 

thM Ninth Jloldicial Oiatrict met to formulate a randOM plan. The 

plan adopted by the Clerka 1• attached to thi• ~emoraiidwn. Thia 

pl.an vent into ~ftect ia:nediately and naa been used to this date. 

AJ.l ot th• aix L>iatrict Judqea of the :anth Judicial District are 

a~ar• of the plan and have acquiesced ar.d approved of thi• plan. 

Paragraph ono ot the plsn ?rovide• that, •Th~ voter registration 

list of each county ehall be th'! ;.;rim.:iry source list trom which 

jurora names shall .be selected for s@rvice on the 1rand and Petit 

Juri••· If the voter• reqi•tration list r9?~eaenta 40• or more of 

t.he total yopulation ot t.he cou:1t.y, 1 t •?lall be ::onei.lered an ad(')1"7'J..1 t." 

source for random selection of jurors.· The popul~tion of Crow ~i'-q 

County i• 19,700 people. Aa of Oc~ober, 1976, the County had !9,4~7 

reqiatered voeera. Thua, •s.a \ ot the population ot Crow ~fine; 

County i• reqiatered to vote. Accordinq to the 1970 censu•, 35.S\ 

ot the popu.lation ot Crow Winq County is 1J!ldt1r lii and not eliq ible 

to vot.e. When t:ae percenta9e of t~ie popul.-stion re9istered to vot'? i'I 

ach!ed to tne population u.nC.er la, !i6. n ot the total county !'e~1uls: ion 

is accounted for. 

After deter.nininq tn~t t.~e percentage of residents registerej 

to vote provided an .adequate source tor the ranJom aelC1ction of 

J.Jrors, t.he Clerk proceeded to Jraw 400 name•. Until th-is trial 

waa movea to brainerd, 65 names had been taken from the ma•~er 11~~ ot 

400 for service on Petit Jur!~a .\t t11e tria.l court• s direction. 

t..;.e Clerk dr9w lOO aduitior.al n..ii!~Ats for t;!'e t':ar.~l in t.:.f! 5!".iove rn1t-:~~r • 

.• one Of the 100 :-.ave been drawn !or ~\Jr"! JLlty ootora t.li!I C3.su. 
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There are no ~inn@sota caee~ which demonae.rata ~hen th8 voters 

rogiseration list is an inadequate aoureo liat. The 17 Clerks of the 

~int.h Judicial Uist.rict, with the acquiescence ot the District Court, 

have developed a policy that wh~r• 40t of the population is registered 

to vote, the vocers regiatration liat i• adequate. This policy 

of the Ninth J\ldicial Diatrict ia now in operation throuqhout the 

Oi•t.rict and ha• been utilized for ~•en and every trial held since 

the fir•t of th• year. W'ben a trial from another district ia moved 

into t.n• Mint.b Judicial Di•trict, it ••r.t• only appropriate that the 

acandard poli~'Y of th• Ninth Judicial Oiatrict •hould qovern the 

selection of juror•. If thi• court were to deviate from that policy, 

an undu• burden would be placed upon the ho•c Cowity of Crow Nin.9 

which would discoura9e it and other eounti•• trom acceptinq chanqa 

of venue ca•••· 
Since thia jury has .be•n eho•en in accordance with the unitorin 

policy of the Ninth Judicial Jiatrict, defendant•s motion ahallenqing 

the panel abould be denie~. 

Daud this 10th day of Apdl, 1971. 
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ST. LOUIS COUNTY A'l'TOR.U~Y 

By 
John DeSanto 
A•alatant St. Loui• cou~ty ~t.torney 
Court. aouae 
t>ulut~, 'A 
(llo) 7ll-lSOl 



STATe OP :1INN!SOT1\. I~ OISTiUCT COURT 

COU~TY OP ST LOUIS SIXTH JUDICIAL DISTRICT 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
State of ~inneaota, Pl&intitf 

~qer Sipe Caldwell, Oetendant. 

• • • • • • • • • • • • • • • • • • • • • • • • • • 
APPIDAVIT 

• • * * • • • • • • • • • • • • • * • • • • • • • • 

ST~TE 0P ~INNESOTA ) 
(SS 

COL'NTY OP CROW WIUG) 

~ar9e Willia.ma, beinq first dul 

and •ays: 

1Worn «.n oath, de['lo .. a 

l. Affiant 1• t...~e Clerk of the Crov Wing Countv District 

Court and ha• bald t.'lat poaition at all time• pertinent to this 

matter. 

2. That one of Afti.snt'• d'.ltie• a• Clerk ot the Crow Winq 

County Diatriet Court i• to act as Jury ~o:mnissioner. 

3. In her fu.."lction as Jury Commiaaioner, af't'iant dr'!!W a 

jury panel of 400 namee i~ January of 1978. 7~eae name• were 

drawn from thoae per•ona in Crow Winq County req,iaterod as ~oter• 

as ot October 27, 1976. 

4. ~ffia.nt is lntor1:1ed by the Crow Winq County Auditor's 

Office that aa of October 27, 1976, Crow Winq County had 19,t07 

re9iatered voter•. Atfiant i~ turther informed that, accordi~q 

to the State Demoqrapher. Crow Winq County h•• a population of 

l9.7J0 peO?l• as ot July 1, 1976. Accordinq to these !iqures, 

td.J\ of tho ='°pulation of ~r~v winq County 1• reqistared to vot~ 

as of ~)Ctcber n, 1976. 

)\-~8 



S. It 1• the policy and rule in the Ninth Judicial District 

that th• 90urce liat for jury aelection be taken from tbe liat of 

registered wt.era if more t.tian 40' of the reaiderata of th• county 

are reqiatered YOtera. The 17 Jury Coaaiaa1oner• of the Ninth 

Judicial Diatrict by virtue of their MtlBOrandwa datad. Decfllllber 2nd, 

1977, ••tablbhed the policy that if 40• of the population vaa 

r99iatered to vote that th• liat of re9iatered Yotera •shall be 

conaidered an adequ.ata source•. Therefore, affiant aelected. th• 

.. •t•r liat iD accordance with the rul•• and procedure• of the 

~inth Jw:lic1al District. 

6. In January of 1979, Affiant aelected 45 na .. a froa ttMI 

maater liat of 400 to serve on the Petty Jury tor the February. 

1978, tars of court in Crow Win9 county. In March of 1978, Affiant 

••lected ZO more naaea from thi• ma•ter list to auppl ... nt th• 

original 45 dravn. 

7. OD Karcb ll, 1978, Aftiant drew 100 ••••••• .. l naaea 

after rec:•i•ill9 inatruct!ona to do so by the Honorable Jack Li"l!baan, 

Jud9e of Diat:rict Court. Aff iant then •W1DOned tho•• 100 individuals 

for jury duty on the aboV'e entitled ea .. for April 10, 1978. 

8. In addition, Aftiant •elected 100 additional name• in the 

event that the 100 name• r•f~rred to atove were inauffici~nt. 

Furt.lMtr affiant sayeth not. 

Subacribed and Sworn to 
Before .. tbia 
day of April, lf'7'1": 

'>/ 


