











































































































































































































STATE OF MINNESOTA DISTRICT CounrT
CQUNTY OF 8T. LOUIS SIXTI JUDICIAL DISTRICT
ARNRRARR R RN KA R AN Rk A hdkhd R
State of Minnesota,
Plaintif§f, PLAINTIFF'S REPLY TO
DEFENDANT'S ANSWER TO

VS. MOTION FOR DISCOVERY
UPON ORDER OF COURT

Roger Sipe Caldwell,
Defendant.
LA R 22 RS2SRRSR RS RS RRERRR R ]

Plaintiff, by and through the undersigned Assistant County
Attorneyv, relies on the facts given in Plaintiff'’s original
Motion and Notice for Discovery by Court Order pursuant to Rule
9.02, Subdivision 2(1), except for the following additions:

1. The cab driver in gquestion has generally described the
male passenger he picked up between 11:30 and midnight on June 26,
1977 as a man in his 60's, 5'9" tall and wearing a suit and grey,
long coat. The defendant is listed on the St. Louls County Jail
booking card as being 5'10" tall. Moreover, at approximately
2:00 p.m. on July 5, 1977, at the Duluth Police Department, this
cab driver viewed four photographs ¢f male individuals, including
the defendant, Roger Sipe Caldwell. At that time, he picked the
photograph of the defendant as looking most like the male nassenger
he drove to the vicinity of 38th Avenue East and London Road
around midnight on June 26, 1977.

2. Pursuant to U.5. v. O0'Neal, 349 Fed. Supp. 572 (1972} (See

attached two~-page opinion), which takes into account the holdings
in (.S, v. Wade, 338 U.S. 218, 87 S.Ct. 1926, 18 L.Ed. 2d 1149

(1967), U.S. v. Hammond, 419 F. 2d, 166 (1969), Smith v. U.S.,

33 U.S. App. D.C. 30, 1387 F.2d 192 (1950}, and Holt v, U.S.,

218 U.S., 245, 31 S5.Ct. 2, 54 L.E4A. 1021 (1910), it is clear that
this Court has the authority to require a defendant to change or
alter his nhysical appearance for a line-up.

. 3. Given the proper motion, notice and showing pursuant to

Pule 9.02, Subdivision 2(1), defendant's answer that the evidence




sought in this motion has little, if any, probative value
and/or is cumulative with earlier obtained evidence is not
sufficient or proper basis to deny plaintiff's Motion for
Discovery.

THEREFORE, Plaintiff, by and through the undersigned
Assistant County Attorney, again moves that the defendant be
ordered to appear at the St. Louls County Jail to submit to
the aforementioned discoverv procedures without any further
undue prolonged delay which would further nrejudice the State
in obtaining this necessarv evidence.

Dated this 31st day of August, 1977.

KEITH M. BROWNELL
St. Louis County Attornev

By:

JOHW E. DeSANTO
Assistant County Attornev
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UNITED STATES of America,
Plaintiff,
v.
Willie B, O'NEAL, Defendant.
No. CR72-684.

United States District Court,
N. D. Ohio, E. D.
Oct. 26, 1972.

Proceeding on prosecution’s motion
for order requiring defendant to be
clean shaven when appearing in lineup.
The District Court, Ben C. Green, J.,
held that requiring defendant who had a
beard to be clean shaven when appearing
in identification lineup would not violate
his Fifth Amendment rights.

Motion granted.

Criminal Law €=3983(1)

Requiring defendant who had a
beard to be clean shaven when appearing
in identification lineup would not violate
his Fifth Amendment rights. U.S.C.A.
Const. Amend, 6.

[—————

Edward S. Molnar, Asst. U. 8. Atty.,
Cleveland, Ohio, for plaintiff.

Clarence D. Rogers, Jr., Cleveland,
Ohio, for defendant.

MEMORANDUM

BEN C. GREEN, District Judge:

The prosecution has moved for an or-
der “requiring the defendant [Willie B.
O’Neal] to be clean-shaven when appear-
ing in an ider tification lineup”. At the
present time the defendant, who is in
custody having been unable to make
bond, has a beard, Such an order is re-
sisted by the defendant on the basis that
it would be violative of his Fifth
Amendment rights,

The Government’s request is predicat-
ed upon the following state of facts, as-

it

X Cina g
o UND

serted in an affidavit by the Assisitant

United States Attorney:
On September 12, 1972, two males, one
black, the other white, entered the
Lake County National Bank, Mentor,
Ohio, posing as Brinks, Inc. guards
and stole $315,000. The description
of one individual by on-the-scene wit.
nesses matches the description of the
defendant, Willie B. O'Neal. In addi-
tion, this individual was described as
clean-shaven.

Investigation has determined that
prior to the incident in question de-
fendant did have a beard and goatec.
However, on September 25, 1972, 2
witness testified before a Federo
Grond Jury in this District, that the
defendant shaved off his beard and
goatee some three to four days prior
to the date in question.

There 40 not appear to be any report-
ed decisions within the Federal courts
on the precise factual situation present-
ed herein. However, there are rulings
which do bear on the general question of
whether a defendant's constitutional
rights protect him for a required change
in physical appearance.

In Smith v. United States, 88 U.S.
App.D.C. 80. 187 F.2d 192 (1950), the
claim was advanced that the defendant’s
privilege against self-incrimination had
been violated by his hair having been
dyed black prior to his being presented
to witnesses for purposes of identifica-
tion. The Court rejected that argument,
relying, in part, upor the language of
the United States Supreme Court in
Holt v. United States, 218 U.S. 245, 252,
31 S.Ct. 2, 6, 54 L.Ed. 1021 (1910) that,
“But the prohibition of compelling a
man in a criminal court to be a witness
against himself is a prohibition of the
use of physical or moral compulsion to
extort communications from him. not an
exclusion of his body as evidence when
it may be material.”

The Fourth Circuit Court of Appeals
had before it in United States v. Ham-
mond, 419 F.2d 166 (1969), a conviction




LIBBY v. RUSSELL

573

Cite ns 340 P Supp, 573 (1972

on a charge of criminal contempt arising
from the defendant's refusal to appear
in a lineup. The Court held:

On appeal, IIammond contends that

the order requiring him to appear in a

lineup wearing a [false] goatee violat-

ed his constitutional rights in that he
would be denied due process of law
and his privilege against self-inerimi-
nation; that the order was thus inval-

id and incapable of supporting his

conviction for eriminal contempt. We

find this contention to be without
merit.

id., p. 168.

In reaching the conclusion in Ham-
mond that the proposed lineup did not
violate any constitutional rights, the
court looked to the decision in United
States v. Wade, 388 U.S. 218, 87 S.Ct.
1926, 18 L.Ed.2d 1149 (1967). In the
Wade case, the Supreme Court found no
violation of constitutional rights in a
lineup in which all the participants were
required to wear strips of tape on their
faces in a manner corresponding to the
described appearance of the persons who
had committed the offense in question.

The Sixth Circuit Court of Appeals
has recently had occasion to review the
general question of the scope of the

Fifth Amendment privilege against
self-incrimination. United States v.
Blank, 459 F.2d 383 (1972). The opin-

ion in the Blank case makes it quite
clear that the construction placed upon
the leading Supreme Court decisions by
the Court of Appeals stands for the
proposition that the privilege against
self-incrimination is limited to evidence
of a testimonial or communicative na-
ture.

Based upon the decision in United
States v. Blank, supra, and taking into
account the holdings in the Wade, Hem-
mond, and Smith cases, this Court has
concluded that the order which the Gov-
ernment secks would not violate any of
the defendant’s constitutional rights. It
is the Court’s opinion that requiring the
defendant to shave for the purposes of
the lineup is consistent with the philoso-

A~11

phy expressed by the Supreme Court in
Holt v. United States, supra, that, as a
part of a criminal proceeding, a defcnd-
ant may be required to alter his physical
appearance without infringing upon any
constitutional guarantees.

The Government's motion will be
granted.




STATE OF MINNESOTA
IN SUPREME COURT

Srate of Minnesota, . .

Petitione:, e
o cul 187
46282 VS,

George Gerald Chamberlain, JOWN MeTANATEN

Sie

¥

Respondent.

The above-entitled matter came on for hearing before a
panel of this court on October 14, 1975, at 9:15 a. m., upon
the application of plaintiff-petitioner for a writ of mandamus.
Appearing on behalf of the state were Vernon Bergstrom and
David W. Larson, Assistant Hennepin County Attorneys, and the
defendant appeared through his attorney, Mark U, Peterson.

It having been made to appear that the refusal to dis-
close the names of the alibi witnesses seasonably upon demand
was deliberare and intentional and with the knowledge and
consent of theadefendanc and was without legal justification,
it is the opinion of this court (Sheraun, Peterson, Kelly, Todd,
Maclaughlin, Yetka, and Scott) that the writ should issue.
Otis, J., took no part. Rogosheske, J., is not persuaded that
the relief requested should be granted.

Let the Writ issue.

1O -\o—-"\5
BY THE COURT

[
o~
/’ﬁgl P

Chie

Justice

WRIT OF MANDAMUS

The State of Minnesota to the Honorable Andrew Danielson,

Judge of District Court, County of Hennepin, Fourth Judicial
District:

WHEREAS, upon a consideration of the petition of the

State of Minnesota and the answer of the Respondent, this court

A-12




has dJdetermined that the State i1: entitled to the relief re-
quested in said petition,

NOW THEREFOKE, we d0 command and Jirect that you ioume-
diately upon receipt of a vcopy of this writ vacate and set
aside your order of October 10, 1975, and that you rrant to
the State the relief requesred in the State's motica of October
10, 1975.

WITNESS, The Honorable Robert J. Sheran, Chief Justice
of the.Supreme Court aforesaid, and the seal of said court

this 16ch day of October, 1975.

Clerk of Minnesota Supre ourt

A-13




STATE OF MINXNESQCTA JPETEICT COURT
COUNTY QF ST. LIVIS SINTH JUDICTIAL DRISTRICT
e ———— cezeenw

State of Mirnesota,

Plaintiff,
MOTION AND NOTICE
vs. OF TAKINC SEPOSTTION

Roger Sipe Caldwell,
Defendant.
The above nared Defendant, Douglas %. Thomseon,
Defendant’'s attornev, and this Court:

Pursuant to Rule 21, Minnesota Pules of Criminal Procedure,
the State of Minnesota, by the undersigned Assistant County
Attorney, hereby moves for and gives notice of the taking cof
the deposition of Thomas Conpdon of 4157 Last Quincy Avenue,
Denver, Colorado by oral exanination before anv desivsnated
verson authorized to administer caths at a future time and
place to be determined bv this Court.

Plaintiff, by the undersigned Aasistant Countcy Attornevw,
noves for the taking of sald deprosition in the >resence of
Cefendant and defense counsel on the grounds that said Thozas
Congdon 13 an esaential and naterial Stata's witness at the

trial of the above entitled zmatter, and by reason of 3 heart

attack suffered on or about Friday, ‘tarch 31, 1978 in Denver,

Colorado, said material witness will be unable to come from
Colorado to "innesota to testifw at the trial of the above
entitled matter,

Dated this /% _dav of Aoril, 1773,

XEITE M., SROWNELL
St. Louls County Attornev

Hhow. edSSln

SSTSTANT COUNTY ATTNRNEY
321 Court House
Duluth, ''innesota 53822
Telenhone: 21:-723-3571
ATRONNTY FO™ PLAILTIF®




STATE OF MINMNESOTA RISTRICT COURT
COUHTY OF ST. LOUIS SIXTH DIDICIAL DISTRICT
State nf Minnesota,
Plaintiff,
ORDER
-vs
Roger Sipe Caldwell,

Defendant,

- - o - > o . . - - - - -

On motion and notice of Plaintiff by it'a atrtorney,

IT IS ORDERED, that the derosition of Thomas Conzdon by
oral examination will be taken before a designated person
cualified and authorized to administer oaths and to take and
transcribe a verbatim record of said Thomas Congdon’'s testimonv

at

on the __ day of , 1978 at , and the

nresence of Defendant and his counsel shall be required at the

taking of the deposition.
Dated this __ day of , 1973G.

3Y THE COURT:

Jalun J. LITHAA,
Judge of District Coure

A-15




STATE OF MINNESOTA DISTRICT COURT

o

COUNTY OF CROW WING NINTH JUDICIAL DISTRICT: "
State of Minnesota,
Plaintiff,
vs,

Roger Sive Caldwell,

Defendant.

kkkhkhkkhkkhkhkkhkkhkhkkikkhkhkkk

CHALLENGE TQO JURY PANEL

The defendant, ROGER SIPE CALDWELL, by and through his
attorney, DOUGLAS W. THOMSON, hereby challenges the jury panel
pursuant to Rule 26.02 Subdivision 3 of the Minnesota Rules of
Criminal Procedure, on the ground that there has been a material
departure from the requirements of law governing the selection,
drawing and summoning of the jurors.

The acts constituting the grounds of the challenge are
as follows:

1) That the persons selected for jury service were not
selected from the broadest feasible cross section of the area
served by the court as required by Minnesota Statutes Section
593.31 and the Sixth Amendment to the Constitution of the
United States.

2) The juror seleccion plan does not designate for
Crow Wing County the lists of names, if any, which shall be
used to supplement the vcoter registration list as sources for
prospective juror names as required by Minnesota Statutes
Section 593.36, Subdivision 3.

3) No written plan for the random selection of random
petit jurors has been devised and placed into operation for

Crow Wing County as required by Minnesocta Statutes Section
593.36.




4) There has been a substantial failure to comply with
Section 593.31 - 593.50 of the Minnesota Statutes in selecting
the petit jury.

This challenge is based upon the indictment, the files,
records and proceedings herein, such evidence, testimony and

other matters as may be presented to the court at the time of
the hearing of said challenge.

Respectfully submitted,

THOMSON & NORDEBY

By-/s/ Douglas ¥. Thomson
DOUGLAS 17, THOMSON

. Attorney for Defendant

Suite 1530 - 55 East Fifth Street
St. Paul, Minnesota 55101

(612) 227-0856

A-17




STATE OF MINNESOTA DISTRICT COUR

COUNTY OF CROW UIHNG NINTH JUDICIAL DISTRIC

State of Minnesota,
Plaintiff,
vs.
Roger Sipe Caldwell,

Defendant.

Ahkhkhkhhhhkhkhkhhhhkhkhkhhkhhh®

MOTION TO STAY THE PROCEEDINGS AND
TO QUASH THE INDICTMENT

The defendant, ROGER SIPE CALDWELL, by and through his
attorney, DOUGLAS W. THOMSON, hereby moves the court, pursuant
to Minnesota Statutes Section 593.46 Subdivision 1 to stav the
proceedings and to quash the indictment on the ground of sub-
stantial failure to comply with Sections 593.31 - 593.50 of the
Minnesota Statutes in selecting the petit jury.

This motion is based upon the indictment, the fil-s,
records and proceedings herein, a sworn statement of facc.s pur-
suant to Minnesota Statutes Section 593.46 Subdivision 2, and
such evidence, testimony and other matters as may be pre-
sented to the court at the time of the hearing of said motion.

Respectfully submitted,

THOMSON & NORDBY

By -/s/ Douglas W. Thomson
DOUGLAS W. THOMSON

Attorney for Defendant

Suite 1530 - 55 East Fifth Stred

St. Paul, Minnesota 55101

(612) 227-0856




STATE OF MINNESOTA DISTRICT COURT

COUNTY OF CROW WIUG NINTH JUDICIAL DISTRICT

State of Minnesota,
Plaintiff,

Vs,
Roger Sipe Caldwell,

Defendant.
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SWORN STATEMENT OF PACTS
PURSUANT TO MINNESOTA STATUTES
SECTION 593.46 SUBDIVISION 2

STATE OF MINNESOTA
-1
COUNTY OF RAMSEY

DOUGLAS 1l. THOMSON, being duly sworn on ocath states as
follows:

1) He is the attorney of record for the defendant herein.

2) That this sworn statement of facts is made in support
of defendant's motior to stay the proceedings and to quash the
indictment.

3) Affiant obtained, through the Crow Wing County Clerk
of Court, at approximately 5 O'Clock P.M. on Friday, April 7th,
1978, a document entitled "In the Matter of the Uniform Jury
Selection and Usage in the Courts of the Ninth Judicial District®”.
Affiant has read the above document and compared it with the pro~
visions of Sections 593.31 - 593.42 of the Minnesota Statutes and
finds that there is substantial failure ¢o comply with Sections
593.31 - 593.42 1in that:

a) No written plan for the random selection of grand
and petit jurors has been adopted for Crow Wing County as required
by Minnesota Statutes Section 593,36,

A-19




b) There is no specification of detailed procedures to
be followed by the jury commissioner of Crow Wing County in
randomly selecting names from the sources designated in accord-
ance with Subdivision 3 of Section 593.36 and in all other
random selections of names of prospective jurors from any
other list or lists as recuired by Minnesota Statutes Section
593.36 Subdivision 3.

c) There is no compliance with the provisions of Minnesota
Statutes Section 593.36 Subdivision 3.

d) There is no statement that a master list is to be
used by the jury commissioner as required by Minnesota Statutes
Section 593.36 Subdivision 4.

e) There is no specific designation of source lists as
required by Minnesota Statutes Section 593.37.

f) The master list does not compnly with the requirements
of Minnesota Statutes Section 593.38 in that there is no
provision of the establishment of a secondary list.

a) The qualification questionnaire does not solicit

the information set forth in Minnesota Statutes Section 593.40
Subdivision 2.

h) Other failures to comply with Section 593.31 - 593.42
will be developed through testimony of the jury commissioner
at the time of the hearing of said motion.

Further affiant sayeth not.

/s/Douglas W. Thomson
DOUGLAS W. THOMSON




STATE OF MINNESOTA DISTRICT COURT

COUNTY OF CROW WING NINTH JUDICIAL DISTRICT

State of Minnesota,
Plaintiff,
vs.
Roger Sipe Caldwell,

Defendant.
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CHALLENGE TO JURY PANEL

The defendant, ROGER SIPE CALDWELL, by and through his
attorney, DOUGLAS W. THOMSON, hereby challenges the jury panel
pursuant to Rule 26.02 Subdivision 3 of the Minnesota Rules of
Criminal Procedure, on the ground that there has been a material
departure from the requirements of law governing the selection,
drawing and summoning of the jurors.

The acts constituting the grounds of the challenge are
as follows:

That the Jury Commissioner for Crow Vling County did not
rigorously adhere to the conditions sufficient to constitute grounds
for excusing from jury service, in excusing a substantial number
of jurors from the jury panel, in violation of Minnesota Statutes
Section 593.45.

This challenge is based on the indictment, the files,
records and proceedings herein, such evidence, testimony and
other matters as may be presented to the court at the time of
the hearing of said challenge.

Dated: May 1, 1978.

Respectfully submitted,

THOMSON & NORDBY

By - /s/ Douglas W. Thomson
DOUGLAS W. THOMSON

Attorney for bDefendant

Suite 1530 - 55 East Fifth Street
Saint Paul, Minnesota 55101
(612) 227-0856




STATE oF MINNESOTA DISTRICT CoUR

UNTY OF CROW WING NINTH JUDICIAL DIST

State of !linnesota,

plaintiff,

Roger Sipe Caldwell,

Defendant.

"
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MOTION TO STAY THE PROCEEDINGS
AND TO QUACH THE INDICTMENT

FORE TN ¢ ~%y
(e iMinldV Cadsaa g L’}'

The defendant,

attorney, DAUGLAS W,

"

¢ Minnesota Statutes Section T%3.46 Subkdivision 1, o stav the

nroceedings and to quash the i1ndictment on the ground of substan

t1al fallure to comply with Sect.on 593.45 <9 the !linnesota
Statutes in selecting the petit ury.

This motion is based uron the indicument, the files,
records and nroceedings herein, a sworn statement of facts rur-
suant to Minnesota Statutes Section 393.46 Subdivision 2, and
such evidence, testimonv and other matters as mav be presented
toc the court at the time of the hearing of said motion.

Dated: May 1, 1978.

Respectfully submitted,

THOMEDN & NOPDBY

2y Nouclas . Thomson

e R T T
DOTIGLAT W HMSDL
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STATE OF MINNESOT OISTRICT COURT

COUNTY OF CRCOW UING NINTH JUDICIAL DISTRICT

State of Minnesota,

Plaintiff,

Caldwell,

Defendant.
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SUWORN STATEMENT OF FACTS
PURSUANT TO MINNESOTA STATUTES
SECTION 593.46 SUBDIVISION 2

STATE OF MIMNESOTA
COITY OF AITKIN
DOUGLAS W. THOMSON, being duly sworn on oath states
as follows:
1) He is the attorney of record for the defendant herein.
2} That this sworn statement of facts is made in support
f defendant's motion to stay the proceedings and to quash the
indictment.

3) That aff:ant was before the Honorable Jack J. Litman,
Judge of the District Court, today in chanbers. John DeSanto,
Assistant St. Louis Countv Attorney, the defendant, Roger Sipe
Caidwell and Marge Williams, Clerk of the Crow {ling County "Dis=-

trict Court and Jury Commissioner were alsc present. Marge

wirlliams advised Judge Litman, :nter alia, that onlv 59 3jurors

are presently available for service cut of the or:iginal 400 that
were certified by her as having been selected at random on
December 15, 1977.

It would appear that of the sriginal 400 sjurors, 43 were
called toc serve as jurors for <he regular
Crow dWing County; that 85

instant case and that 59




case. Thus, it is evident that onlv 33 jurors out of the
original 400 have been available for jury service and the
other 237 jurors have been excused.

it would appear to affiant that the Jury {ommissicner
did not rigorously adhere to the conditions for excusing
jurors from jury service as regquired by “innesota Statutes
Section 593.45.

As further evidence cf a¢fiant's content:ion,
submit to the court the appropriate rcecords reacuired to be

maintained, pursuant to ‘linnesota Statutes Section 393.45

Subdivision 1 and the testimony of che Jury Commissioner.

Further aff:ant saveth not.

., Thomson

THOMSNY




STATE CP MINNESOTA Id DISTRICT COURT
COUNTY CPF ST. LOUIS SIXTH JUDICIAL DISVRICT
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State of 4innesota, Plaiptif?,

-ve~-

Roger Sipe Caldwell, Jefendant.
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MEMORANDUM IN OPPUSITICH T UZPENDAIT'S
CHALLENGE OF THE JURY PARNEL
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The Crow Wing County Vistrict Clerk has Jrawn 100 names for
prospective jurors on the above matter. The defandant has
cnallenged this panel of prospective jurors. <The Clerk selected
the prospective jurors in accordance witli {innesota Statutes and
the rules and policies of the linth Judicial Districe. Therefore,
daferdant’s moticn should be Jenied.

The metnod of selecting prospective jurors wvas revised
by Chapter 286, enacted by the Legislature in 1977. The
Legislature proviided for a uniform selection and smorvice procecdre
which is now codified in tinn. Stat, Chapter 593, The first ste:
involves the selection of a source list. .inn, Stat. 591.37 provides
that, °"ihe voter registration list for the judicial Jdiscricet snall
serve 28 the source list but may De supplementel wish names from
other lists of persoas resident thorein, such as ilste of utilicy
custcmers. property and income tax piyers, motor vehicle registratiors,
and drivers licensas, and wel?are rocipients, wihich may be srecified
in the County Jurors Selection Plan. The Court mav include in its
Juror Seisction Plan supplementary lists whenever 3t is leened
faasi.le and nacessary in corder to foster the oolicy ad protect

i £3;008 gecdres Ly {(the act}.” "inn. Suat. 233,35 mandates
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the Jury Commissioner in ecaca county, under the direction of the
Chief Judge of that County, to devise and place into operation a
written plan for the random selection of grand and petit jurors.
in December, 1977, shortly after the above act had gone into
affect, all of the Clerks of Court for the 17 counties comprising
the Ninth Judicial District met to formulate a random plan. The
plan adopted by the Clerka is attached to this memorandum. This
plan went into affect L{mmediately and nas been used to this date.
All of the six bistrict Judges of the linth Judicial Diatrict are
aware of the plan and have acquiesced and apuroved of this plan.
Paragraph ona of the plan provides that, "The voter registration
list of each county shall be ths _rimary scurce list from which
jurors names shall be selected for service on the Srand and Petit
Juries. If the voters registration list rapresents 40% or more of
the total population of the county, it shall be consijered an adaruiatn
socurce for random selection of jurors.” The populstion of Crow Wing
County is 39,700 people. As of October, 1976, the County had 19,427
registered voters. Thus, 48.5 % of the population of Crow ‘ing
County is registered to vote. According to the 1370 census, 35.35%
of the population of Crow Wing County is under 18 and not eligible
to vote. When tnhe percentage of tie population registered to vote {is
added to tns population under 13, d46.1% of tha total county ncnulactinon
i3 accounted for.
After determining that the percentage of residents registered
to vote provided an adequate source for the random selection of
juarors, the Clerk proceeded to draw 400 names. Until this trial
was nmoved ta brainerd, 65 names had been taken from the master lisc of
400 for service on Petit Juries At the trial court's direction,
tre (lerk draw 100 additioral names for the panel in tne above matcer,

«one of the 100 have been drawn for jurv Juty oefore tuis case.,
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There are no Minnesota casges which demonstrate whaen the voters
rogistration list ig an inadeguate source list. The 17 Clerks of the
dinth Judicial Uistrict, with the acquiescence of the District Court,
have developed a policy that where 40% of the population is registered
to vote, the voters registration list is adequate. This policy
of the Ninth Judicial District is now in operation throughout the
District and has been utilized for e¢acn and every trial held since
the first of the year. When a trisl from another district is moved
into tne Ninth Judicial District, it seems only appropriate that the
standard policy of the Ninth Judicial District should govern the
selection of jurors. If this Court were to deviate from that policy,
an undue burden would be placed upon the host County of Crow Wing
which would discourage it and other counties from accepting change
of venue cases.

Since this jury has been chosen in accordance with the uniform
policy of the Winth Judicial District, Jefendant's motion challenging
the panel should be denied.

Dated this 10th day of April, 1978.

KEITH BROWNELL
ST. LOUIS COUNTY ATTORJEY

By

John DeSanto

Assistant St. Louis County ZAttorney
Court iHouse

Duluth, WN

(2148) 723-3501




STATE OP MINNESOTA IN DISTRICT COURT
COUNTY CP ST. LOUIS SIXTH JUDICIAL DISTRICT
*® % & & & & & & & & & 0 6 0 2 B 2 & S8 S S CS
State of Minnesota, Plaintiff
—yE-
oger Sipe Caldwell, Defendant.
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APPIDAVIT
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STATE OP MINNESOTA )
(8s
COUNTY OF CROW WING)

Marge Williams, being first dul worn «n oath, deposas
and says:

1. Affiant is the Clerk of the Crow Wing County District
Court and has held that position at all times pertinent to this
matter.

2. That one of Affiant's daties as Clerk of the Crow Wing
County District Court i{s to act as Jury Tommissioner.

3. In her function as Jury Commissioner, affiant drew a
jury panel of 400 names in January of 1978, These names were
drawn from those persons in Crow Wing County registerod as voters
as of October 27, 1976,

4. Affiant {s informed by the Crow Wing County Auditor's
Office that as of October 27, 1976, Crow Wing County had 19,407
registered voters. Affiant is further informed that, according
to the State Demographer, Crow Wing County has a population of
33,730 people as of Suly 1, 1976. According to these figures,
4d.4% of the poonulation of Trow Wing County is registered to vote

as of ctcber 27, 1976,
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$. It is the policy and rule in the Ninth Judicial District
that the source list for jury selection be taken from the list of
registered votars if more than 408 of the rasidents of the county
are registered voters. The 17 Jury Commissioners of the Ninth
Judicial District by virtue of their Memorandum dated December 2nd,
1977, established the policy that if 40% of the population was
registered to vote that the list of registered voters "shall be
considered an adequate source”, Therefore, affiant selected the
master list in accordance with the rules and procedures of the
Ninth Judiclal District.

6. In January of 1978, Affiant selected 45 names from the
master list of 400 to serve on the Petty Jury for the Pebruary,
1978, term of court in Crow Wing County. 1In March of 1978, Affiant
selected 20 more names from this master list to supplement the
original 45 drawn. s

7. On March 31, 1978, Affiant drew 100 a‘é;iieunl names
after receiving instructions to do so by the Honorable Jack Liftman,
Judge of District Court. Affiant then summoned those 100 irdividuals
for jury duty on the above entitled case for April 10, 1978.

8. In addition, Affiant selected 100 additional names in the
event that the 100 names reforred to abtove were insufficient.

Purther affiant sayeth not. v

Marge Willlans
Subscribed and Sworn to
Before me this
day of April, 1376,

“)/' ) - L -

KE

STEPHEN C. RATH

Notary Pubic, Crow Py g :ounr)y. :M;n
My Commussion Expues 12,

fudy
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