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COMMITMENT PROCESS IN A NUTSHELL

unce o petition for judicial commitment has been pre-screened
by the Welfare Departrert and has been approved by the County
Attorney and sianed and filed by an approved petitioner (one
whom the County Attorney can poth lecally and cthically repre-
sent as an "interested person”), a Probate Court's comprebensive
order is promptly sianed directino:

1. That the patient be taken, where a bed has already
been rescrved, by a sheriff's mental health deputy
(not in urniform and without marked vehicle) or held,
1! already hospitalized, to closed psychiatric (or
other appropriate) facility,

2. to be held no less than five nor more than 14 days
for examination, evaluation, and (only) erercency
treatment®,

'« that a hearinc be conducted at the hospital or other
facility within such time, with

4. rotice to be civen to all interested parties (includ-
inG patient, all relatives of patient, patient's
ittorney, petitioner, witnesses, examiners, Welfare
Department) of the date and time and place of hearing,
and,

5. the appointment of an attorney for the patient to see
patient at the hospital well in advance of the hearine
and to represent patient in the proceedines includine
the calling of the patient's witnesses and cross-exam=
ining all others, and

6. the appointment of two mental health examiners
ipsychiatrice. psychological) vho will:

a. sce and interpret patient's hospital course as re-
flected by medical chart 1n facility where patient
was held, and

b. make diagnostic evaluation from independent exam=
ination prior to hearine, then at the hearing (in
patient's presence) will

¢. hear testimonial evidence from witnesses as alleged
In petition regarding patient's recent bebavior and
condition; then, based .pon a, b and ¢ above, will

d. advise the court via interpretation and opinion.

The Court then hears evidenc? frorm patient or on patient's be-
half, if offered.

* Modications can be forcibiv given only if patient’s condition is such
tnat there 12 impiinent langer of npury o Solt or ctherseegame tost
St vpergency hold by physician.,
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11.

“t the close of such hearing the Court considers the evidence
presented ard considers less restrictive alternatives and ul-
tinately decides whether: (25327.07 Subd. 13 & 17a)

A To commit patient to involuantary inpatient hospitalization,
care and treatment (to a state hospital or to a private
hospital censenting to receive patient) for a period not
to exceed 60 days (subject to later extension 1f needed):

B. To stay a commitment with continuance ol 1t's jurisdiction
on condition that patient follow a certain treatment pro-
gram voluntarily (to cormit later if not carried ocut), or

. To diswiss the petition; 1f patient 1s no lonaer in such
need.

EMERGLNCY HOLDS

The authority tounveiuntarily traisport, admit or hold a mental
health patient without a court order exists 1n 252A.03 and .04
in five cirocurstances:

A. Apparently Impinently Dangerous Person Transported.

A peace officer or heatlh officer (includes psychiatii«
social worker, public health nurse, certified consultina
psycholocist and physician) may toke a person into custady

and transport him to a licensed phys: v or hospital 1¢
such officer has reason to belicve *h person is men=-
tally i1l or mentally deficient . ont danger ©of iniuring
himuel? or others (2 sot immediatedy pestr oor This authotity is

conditioned upon such of ficer making application for admission
with a statement describing the circumstances under which
~ustody was taken and reason why, (2534.04 Subd. 2).

(Appendix, pg. 20)

B. Apparently Imminently Dangercus Person Held.
wher a licensed physicilan, (a) agrees with the bhelie! ot
the pea o or heaith ofticer as to such person's imminent
danager atter duly examining = oo o on and considering
the clinical history contais i the application for
admission, or (b) determines that a person who has already
been acmitted to a psychiatric facility as a voluntary
patient has now become imminently dancerous: such licensed
physician may proceed under 253A.04 Subd. ] by making a
written statement (with the consent of the head of hospital);

1. that he has examined the person not more than 15 days
prior theroto,

2. that he 1s of the opinion that the person 18:
a. mentally 11l
b. 11nebriate,

Ce men® 111y deticiont
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in imminent danger of causing injury to hams 14
)
'

thers 1f not immediately restrained, oand

4. reasons for the above opinion, and

5. that there is not time to obtain a court order to
prevent such anticipated injury.

Such physician's statement should be placed in the patient's
chart or other recoanized place of keeping where a patient's
attorney or other lawful inquiring authority might scrutinize
the same as to its legal sufficiency.

Such physician's statement may also be used as sufficient
authority for a peace officer or health officer (not neces-
sarily exercising his own discretionary judgment as to im-
minent danger) to transport a patient to hospital.

once this physician's statement, commonly referred to as an
"emergency hold”, has been properly executed the patient may

be held up to 72 hours after admission, exclusive of Saturdays,

Sundays, and legal holidays unless a petition for commitment
1s filed during such time, tolling the 72 hour limit until the
court's Order to Confine has issued. (Appendix, pg. 20)

voluntary Mental Health Admitee Seeking To Leave Private Facility.

wWhere a patient 1s voluntarily hospitalized in - private
facility, said patient shall be free to leave the hospital
within 12 hours of his recuest to leave, unless held under one
nf the above previsions. (253A.03 Subd. 1).

Publicly Intoxicated Person Transported and Held.

A peace officer or health officer or one workina under
their supervision may take an intoxicated person from a
public place and transport hir to a mental health facility
including a "detox center" (or if not endangering himself
or others muy transport to his home) and upon such officer’'s
application for admission of such intoxicated person, like-
wise stating circumstances and reasons, such intoxicated
person may be admitted for emergency care and treatment
with the consent of the head of facility, whereafter such
intoxicated person may be held up to 72 hours after admis-
sion, exclusive of Saturdays, Sundays, and legal hclidays,
unless a petition for commitment is filed which tolls the
running of such 72 hours until a "court hold order"” issues
(253A.04 Subd. 3).

voluntary C.D. Admittee Seeking Tu Leave Public Facility.

A patient voluntarily admitted to a public facility (or
detox center) as a drug dependent person when requesting

to leave in writing may nevertheless be detained for three
days exclusive cf Sundays and legal holidays whereafter he
would have to be released unless the head of hospital be-
lieves such release not to be in the best interest of such
person, family or public in which case such head of hospital
shall petition for commitment.




Betare any petition may b wiw tufiled, three separate and
istinect teatures of the statute must be applied to 1ts
proparaty .*
M Enable the court to make recuired findinas that all less .
restrictive alternatives to commitment nave been attemptod
and ‘or considered, otce, (2532.07, Subd. 13)
B. have a written recommendation fror an ex wminins licensed
physician or have madd reasonable efforts to obtain the
same and so state under oath. (253A.07, Subd. 1)
C. Be reasonably certain that provable facts arc 11 leaod which,

it proven, will satisty the statuiory burden o!f proo! (basaic
rule of pleadinag).

Provision A necessitates sore reans by which efforts be applied
to procure viably etffective treatment programs tor propused
patients throuch persuasion to voluntariness or throuah cuardian=
ship. These etlforts a parently should take place both betore
ard after the petition i1s tfiled.

Efforts to procure viably effective treatment programs for
proposed patients through persuasion toward voluntariness,

when applied before a petition is filed, is definitively
identified as "pre-petition screening.”™ It is suagested by

this outline that it is engaged in by many, including petitioner,
counselor or social wor er, physician, County Attorney, etc., as
a corporate effort. Social workers with specialized knowledge
and experience in mental health problems and having familiarity
with community care and treatment resources are ideally suited




to the function of "pre-petition screcning”, when a request
arises from within the community for involuntary intervention.
These social worker types would carry no ongoing case load;
would render no ongoing social services and would initially
respond to the reguest by:

toviding 1atormation and teterzal Sservices 1n thoss
1508 wWher:s ther resaources (e the: S~owanty agencies?
hold out services desianed O red *he apparent needs
underliving the problem,

b pprising the propesing petitioner ot the need to pro-
cure, it possible, an examination and recommendation by
, licensed physicilan to supbort a petition.

3. ipprising the proposing petitioner of the need tor ul-
timately notifying all known next of kin and to attempt
to procure their in-put of corroborative evidence or
inforpation germaine to the proposcd intervention.

3. advisina proposing petitioner of the nature and cuality
o1 the purden of proof and related ramifications, 1e;
if proposed patient i1s employed, is the emplioyer satis-
f1ed as to the work product? (Better that a social worker
yrrange these kinds of sensitive 1nguiries rather than
the County Attorney exerting an investiocative thrust.)

5. contactinag the proposed patient, if nc physician's state-
ment in support of a petition has yet becn procured and if
411 other informa*ion persuades that involuntary inter-
vention 1s accessary (for the welfare of the patient and/
or the safety of the community) and that the leagally re-
quired burden of proof (per 253A.07 Subd. 17 (a)) prob-
ably can be met. At such point would now go out or send
an appropriate colleague out to see and

a. ~nfront the propoused patient with what others see
tor bee patient's problerm, and

b. nmake an effort to persuade the proposed patient to
g0 1nto treatment or be examined to “"determine”
whother or not treatnent 1s needed, and

c. rake evaluative observations of propused patient
and the surrounding circumstances, thence render-
ing ar assessment report accordinoly.

Without the foregoing kind of confrontation/persuasion
eftort being carried out by a "mental health professional”,
some courts view the sworn statement in the petition, by



a tamily member, "that all reasonable efforts to persuade
the proposed patient to be examined have been unavarlinag
and no examination can be obtained"™ as beina unacceptabie,
on the theory that those havina lived "too close” to

the problem for too long have necessariiy lost their
capacity to be persuasive to the proposed patient.

The role of the pre-petition screening social worker 1s contem=
plated as professional; that is, making discretionary judaments

as guided by their own established professional discipline. Their
duty to carry out these pre-petition screening duties would seem
to be owed directly to the Court and to the public rathe: than to
the County Attorney who Jdnes not direct their function but wvho
does provide leaal guidance and advice regarding the standards
(discussed above) to be applied.

! L L slent ¢ venpient Cor petitions: . fT i a0 t

*home 3 5l W orker sioestet wIth Lhe Lty . ¥ ) o "
iy Ly=product of theoe reeniny entencors o the neocamg ot

W intoreytjon whied ¢ evjene, W sctanily Mmoo t "

of the potition i fh Patter Ffi-iece Lo e wi.rReqd L t
{al worker le wiliins and shie to put P P = y

} purpoie there wooid seem to be no confifet of frterent. Tl
winl worker's notes, in urg s Woul1 remmin U r oowh WOTrk Proe

faet n et 4 e se Lo - a pore ¥ 'y Lt ney -

The Court may choose to receive separate particulars regardina the
screening of cach individual case from these pre=petition screenina
social workers or may simply rely on the umitorm application of the
system: the efficacy of which judicial notice can be taken. In
either case, the finding of probable cause (as to all three of

the legally reguired teatures) can thus be wade fror the face of
the petition and a recognition of such screening process.

Therefore, in summary, the process of pre-screening a petition 1s
corplete and a necessary involuntary intervention may properly co
forward, once these followine three conditions have occurred:

1. the pre=-petition screener has made a systematic deter-
mination that all less restrictive alternatives to
commitment have been attempted nd/or tully considered
and rejected, and

2. a licensed physician's statement s available (1n hand)
to accompany the petition for filing or the "tully”
reasonab:le effort to obtain the same has beon made, as
discussed above, then

3. an evaluation of the available cevidence 15 made by the
County Attorney or on his behal! toward satisfying the
applicable burden o!f proo! throucsh an app:opriate
petitioner.

- -



THE ROLE OF THE COUNTY ATTORNEY

in Mental Health proceedinas the interests of the public are
coupled with those of private party petitioners. At times the
County Attorney will find himself proceedinag solely in behalf

of the public interest and he also represents the individual
petitioner when requested by the petitioner or the Court. The
variour functions in which the County Attorney may be obliged to
participate include the following: (253A.07 Subd. 15)

A. Pre-petition evaluation of evidence as discussed above,
includine the selection of an approvriate petitioner.

. Drafting or approving the contents of the petition which
are the pleadings.

. " ' bt d sufetly uppenr: * rogqule ‘e . 1t 1o
3 sy §: Pt A 1. } 13 t enat
. - H : - . . Ry, - v ~,.0' . '
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C. HRepreseontinag the petitioner and the public interest at the
commitment hearine by presentinog such evidence as will meet
the burden of proof through testimony of witnesses, expert
opinions, hospital charts and records and other pertinent
documents; compelling when necessary by use of subpoena
power. (Appendix, pa. 27)
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Continuing such advocacy when “"re-hearing" is required under
253A.19 Subd. 6 or when it becomes necessary by motion to
bring a stayed or continued matter back before the Court by
reason of patient's failure to keep the conditions therecf
while the Court's jurisdiction has remained over the matter.
(See X(A) p.17)

tepresent ing a "head of hospital™ when in the course of direct-
1ing a committed patient's treatment program it becomes neces-
sary to apply to the Court for permission to use clectro-

shock therapy which is "an unusually intrusive form of
treatment® under the "legislative™ dicta expressed 1in

Price v. Sheppard, et al, 307 Minn. 250 (19276).
“
i ¢ « Ly ! . N - i -
- Ly .l
T . . e ot
. T ) rie . . e .
;o af i » Wi . . . v
. et B e o . o
g L I . " N . - . .
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Shock therapy and psychousurgery would seem to be the only
forms of treatment presently embraced by the Price Rule since
a later denial by the Court to consider Mandamus and Prohi-
bition, where forced doses of i1ntermuscular major trancuili-
zers were beinag challenged, In re the Alleged Mental Tllness
of Paul Fusa (unreported No. 46%12, June 15, 1976), thereby
implfedly excluding major tranquilizers, whether oral or 1M,
from "unusually intrusive therapy".

Giving adversary legal response to writs or
chal lenge the committing court's actions or
which challenge a hospital's right to carry
under court order, ic; Pusa above.

appeals which
judaments or
out treatment
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Attending and participating in special review board hearings
when patients, theretofore committed as Mentally Ill and
Langerous or Psychopathic Personality, are sought to be
releascd or transferred from secure confinement, (see 253A.15
Subd. 2 and 253A.16) and to resist all proprsed releases
where public safety appears threatened.

The procuring of a provisional discharge revocation when

the patient has violated his provisional discharge contract,
endangered himsclf or another or otherwise reverts to a

seriously decompensated sta‘*c. (See 253A.14 Subd. 7 and M below).

Taking matters on appeal for determination by higher courts

when adverse judaments vitally affect the public interest in
matters of broaa community concern (see 253A.16 Subd. b, c,

and e and 253A.2]1 Subd. 5) and meeting constitutional chal-

lenaes.

Renderinag advisory opinions to members of the psychiatric or
chemical dependency treating sector within the community.

Making various legal determinations bearinc upon county finan-
cial responsibility (as in cases where residents of other
counties are committed from this county), (see 253A.20, Subd. 2).

Drafting Orders: County Attorney is oft relied upon to draft
proposed District Court orders, when in the course of criminal
proceedings:

1. the prosecutor and defense attorney agree that the ends of
justice would better be served by diverting prosecution
to a prospective mental health treatment proaram (when a
M'Nachten defense would probably be successful anyway) and
the criminal matter is conditionally held in abeyance (on
non-trial status) to abide the outcome of a commitment
proceeding and ensuing treatment program. Example: de-
fendant charged with Terroristic Threats but later diagnosed
to be acutely psychotic. (Appendix, pg. 30)

2. defendant, by pre-plea psychiatric examination, is found
to be incompctent to stand trial and an order under Rule
20.01 1is needed. (Appendix, pg. 31)

3. defendant is found Net-Guilty by Reason of Mental Illness
and an order is required under Rule 20.02. (Appendix, pg. 29)

4. defendant resumes competency and must be returned to court.
(Ayoendix, pg. 32)

Attending and participatinag in "due process"™ hearings.
(See X (C) p.17)



V.

WHO_MAY FILE?

An "interested person®™ who may file a petition means any adult
person interested in the proposed patient's welfare. Typically
included are immediate family members, other relatives, friends,
ex-spouse, social worker or administrator of social service
agency, hospital administrator, nursing home administrator,
Veteran's Service Officer, parole officer, police officer.

Reason and ethics dictate that the County Attorney, who “"shall®
represent the petitioner when requested, have the inherent right
of refusal to represent any person in whom there is likely to
be a conflict of interest; anyone likely to mis-represent or
distort the truth. Thus the County Attorney should exercise
selectivity over whom should sign petitions.

Among those probably inappropriate for the role of petitioner are
a divorcing spouse, a neichbor or landlord who is suffering an
on-goina course of nuisance or wastec, an adverse party vs. the
proposed patient in pending litigation, or anyone else being
seriously aggrieved by patient's conduct, or a treating physician.
At tinmes it is advisable to have more than one person join in
signing a petition. The uncertainty of one co-petitiocner's
availability to appear at the hearing may be compensated by the
other showing up. Also, some feel less intimidated if not seem-
ingly acting as the sole "enemy".

GROUNDS FOR_PETITIONING COMMITMENT

A civil petition for judicial commitment (see form) may allege
Mental Illness, Mental Deficiency or Incbriety, or any combin-
ation thereof.

A. Mental Illness (a psychiatric or other disorder) may include:

1. functional psychiatric mental disorders, ie; acute schizo-
phrenia and acute manic depressive psychosis, or

2. severe (suicidal) depression, or

3. severe character disorders, ie; sociopath/psychopath (prob-
ably dangerous to the public), or

4. organic brain syndrome; (brain damage), due to:
a. traumatic injury, oxygen starvation or toxicity
b. arteriosclerotic accident (stroke)

c. arteriosclerosis (hardening of the arteries)--senility

=10~




B. Mental Deficiency includes mental retardation ands/or reduced
intellectual capacity from brain damace. (See definition
next page).

C. 1Inebriety includes alcoholism and all drug dependency.

At times an inebriate will manifest psychotic symptoms or a mentally
111 person will seem to habitually abuse alecohol. In such cases

1t may be wise to allege both grounds and arrance for evalua“ion

in a psychiatric facility rather than a detoxification center so
that the court can better sort out what the primary problem is

that needs treatment. (Sometimes a schizophrenic patient will
instinctively “treat" his own mental illness with alcohol and

seem chemically dependent but actually requires mental illness
treatment). There are occasions where a particular State Hospital,
s1sagreeing with the committinag diagnesis will discharge the

patient who would otherwise have been trcated for another mental
health problem; had the commitment been on dual grounds. (Occasion-
ally a marginally mentally deficient patient will have developed
such a severe behavior disorder as to fall within the definition

of Mental Illness.) Resulting commitment of patients on any of the
foreqoing grounds are to non-secure facilities and such patients

may be provisionally released or discharged from commitment by

the "head of hospital™ at any time without the Court's approval,
unless criminal charges are pendinco.*

Where additional proof of dangerousness to the public seems feas-
ible and compellingly appropriate the County Attorney would add
such allegation to mental illness. If the existence of clear and
present danger to others is successfully proven by the showing

of a history of dangerously aggressive acts to others while in a
mentally 111 state, the Court would adjudicate patient Mentally 111

and _Dangerous and may then commit to a secure hospital: Minneso-a
Security Hospital at St. Peter for male patients and Anoka State
Hospital, locked section, for female patients. (Ch. 253 & 253A.16

Subd. 5)

The same sccure commitment is authorized for patients alleged and
committed as Psychopathic Personality. Under Ch. 526.09 and .10
wnich incorporates by reference all of the procedures for hearing,
commitment and release in Ch. 253A, the County Attorney, when
satisfied that good cause exists therefore (apparently analogous
to the exercise of prosecutorial discretion) shall prepare a pe“i~-
tion alleging Psychopathic Personality (sexual psychopath--see
definition).

When a patient is duly committed either as Mentally Ill and Danger-
ous or as Psychopathic Personality pursuant to an Order Upon Fial
Determination, (subject to the right to a 60 day re-hearing), (a) a
transfer to open hospital (b) a provisional discharge, or (c) a
discharge must first undergo hearing before a special review board,
receive positive recommendation to the Commissioner of Public wel-
fare, result in a Commissioner's Order, (from which the County At~
torney has the right of appeal; first to a three judge panel of
County Judges; thence to Supreme Court) before becoming effective
30 days later. (253A.16 Subd. 5)
*Hospital should be informed in Judgment of Commitment if criminal charges

are pendina. (253A.15 Subd. 1)

-]l~
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BURDENS AND STANDARDS OF PROOF

.
AR

Burdens of proof derived from detinitions:

l.

253A.02 Subd. 3. "Mentally 11l person®™ means any person
diacnosea as having @ psgchiatetc or other disorder which
substant ially topairs hus mental health and as being 1n peed

of treatment or supervision. For the purpose of in-
voluntary commitment of a person as mentally 111 1t 1s
necessary for the court to find:

a. that the person is a mentally 111 person, and

b. that i1nvoluntary hospitalization is necessary for the
welfare of the person or the protection of society as
defined in section 253A.07 Subd. 17, clause (a).

253A.02 Subd. 17. 1f, upon completion of the hearine and
consideration of the record which shall be made pursuant
to the rules o! evidence, the ccurt finds the proposed
patient is a mentally 111 person, and

a. that the evidence of the proposed paticnt's conduct
clearly shows that his customary self-control, juda-
ment, and discretion in the conduct of his affairs
and social relations is lessencd to such an cxtent
that hospitalization is necessary for his own welfare
or the protection of society; that 1s, that the evi=
dence of his conduct clearly shows: (1) that he has attemptod
to or threatened to take his own lite or attempted to seriously
physically harm himself or others; or (11) that he has fairled
to prot. ot himself (row expleoitation from others: or (111) that
he has failed to care tor his own revds for tood, « lothing or
shelter, safety or medical care; and

b. after careful consideration of reasonable alternative
dispositions, including, but not limited to, dismissal
of petition, out-patient care, informal or voluntary
hospitalization in a private or public facility, ap-
pointment of a euardian, or release before commitment
as provided for in section 251,12 and finds no suit-
able alternative to involuntary hospitalization, the
court shall commit sach patient.

2593A.02 Suhbd. 5. "Mentally delicient person™ means any
person who has been diacnoused as hawvaing sionsfroant ly sab=

averaqge intellectua fanctionting existine cvncurrent iy with
deponst rated detport in wdapt ive bebavior who 18 an need of
treatment o supervisron. For the purpose of involuntary

commritrent of a person as pentally deficient it is
necessary for the court to tind:




a. that the person is a mentally deficient person, and

b. that involuntary commitment to a residential training
center or hospital is necessary for the welfare of the
person or the protection of society as defined in
section 253A.07 Subd. 17, clause (b).

c. (1) that the evidence clearly shows that the person
is so deficient in daily living ckills, self-control
or the conduct of his affairs and social relations
that commitment to a residential training center
or hospital is necessary for his own welfare or the
protection of society; that is that the evidence
clearly shows (i) that he is unable and had not cared
for his own nceds for food, clothing, shelter, safety or
medical care or (ii) that he has failed to protect himself
from exploitation from others or (iii) that he has attempted
tc seriously physically harm himself or others; and (2) after
careful consideration of reasonable alternative
dispositions, including but not limited to, dismissal
of petition, informal or voluntary placement in a
residential training center or hospital, or appoint-
ment of a guardian, and finds no suitable alternative
to involuntary commitment to a residential training
~enter or hospital, the court shall commit such
person.

3. 253A.02 Subd. 4. "Inebriate person" means any person
determined as being incapable of managing himself or his
affairs by reason of the habitual and excessive use of intoxicating
liquors, narcotics, or other drugs. For the purpose of in-
voluntary commitment of a person as inebriate it is neces-
sary for the court to find:

a. that the person is an inebriate person, and

b. that involuntary hospitalization is necessary for the
welfare of the person or the protection of society as
defined in section 253A.07 Subd. 17, clause (d).

253A.02 Subd. 20. "Drug dependent person" means any ine-
briate person or any person incapable of managing himself

or his affairs or unable to function physically or mentally

in an effective manner because of the use of a psychological
dependency producing drug including alcohol.

italicized lanpunpe it all three grounds above is the orerative lanpuape

smgitineg o Lthe sraence ¢ e winieurm burdes nf rront,

The standard of proof for civil commitment which currently sat-
isfies the U. S. Supreme Court as meeting due process standards

18 "Clear and Convincing™ cvidence per Addington v. Texas, U. S.
Supreme Court #77-5997 (Filed Apr. 30, 15355, 441 U.S. 418,
99 S.Ct. 18B04.




There 1s a dictum in the Minncsota case of .nthony Lausche

v. Commissioner of Public Welfare, et al, 302 Minn. 65 225 NW
2d 366, (1974), 420 U.S. 933 (cert. den.) to the effect that
when the commitment is to be "dangerous to the public" the
standard of proof must be beyond a reasonable doubt in order to
justify security hospital confinement for a period which 1is
terminable only after other special adversary proceedings

prove favorable to the patient.

However, the Addington case tends to suggest the possibility
that our State Supreme Court may not stand on this prosp~ctive
standard, in view of the recognition that al! commitments

under the Texas commitment statute require proof of dancerous-
ness to self or others, and in view of Chief Justice Burger's
reasoning:

". . . given the lack of certainty and the fallibility
of psychiatric diagnosis, there is a serious question
as to whether a state could ever prove beyond a reasonable
doubt that an individual xs both mentally 111 and

likely to be dangerous."”

Proceedxngs "restoring patient to_legal capacity"

provxded for in Ch. 253A.19 enable a committed patxcnt

to have the question of "need of continued hospitalization"
determined by the court of commitment. The burden of proof
in such proceedings is upon the petitioner (pacient); In re
Restoration to Capacity of Masters, 216 Minn. 553, 13 NW 2d
487 (1944). The standard of proof is by a fair preponderance.

Proceedings for (a) transfer to cpen hospital (b) provisional
discharge or (c) discharge ["restoration"] of a committed
Mentally I11 and Dangerous patient are before a Special Review
Board, pursuant to 253A.14 Subd. 2 (a‘, 253A.16 Subd. 5, where
the burden and standard of proof is likewise upon the
petitioner by a fair preponderance. (per Lausche).

An aggrieved party from Special Review Bocard determinations
(either the patient or the County Attorney) who petition for
"rehearing and reconsideration” before an "appeal panel” of
three judges pursuant to 253A.15 (c) and (b) has the burden
of provinag by a fair preponderance the condition of the

patient at these de novo proceedings. See Anthony Lausche v.
Commissioner of Public “elfare, et al (supfa).
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vViil. WEAT LIABILITY MAY PLEEUGLT?

nil persons actine in good faith whe procedurally or physically
1saist in any aspect of an involuntary intervention under this

chapter are provided with impunity from liability (criminel or

civil) as a matter of law. (253A.21 Subd. 2)

However, false staterents made for the intended purpose of ac-
corplishine such involuntary intervention wculd not only con-
stitute malice (for purpose of civil liability) but are action-

abie criminally as a cross misdercanor. (253A.21 Subd. 1)
: rot 1 winet the ' -
- t t but w i ul Ppiy ¢ ' '
P& PRIVACY, PRIVILEGE AND ACCESS OF INFORMATION

A. The hearing i1s aot open to the public. "The Court may exclude
from the hearing any person not necessary for the conduct of the
prucecdings except those persons to whom notice was aiven...."
(253.07 Subd. 12).

., Notwithstanding the law with respect to privileced communications
‘M.S. 595.02 (4)), widely known as the "doctor/patient privilege”,
the Hospitalization and Commitment Act waives any such medical
privilece otherwise existino between patient and physician, as to
any physician who provides information with respect to a patient
{(pursyant to any provision of this chapter--sce 253A.21 Subd. 2,
second sentence) including the fellowing purposes:

1. the supporting statement by a licensed physician which is
the priority requirement under 253.07 Subd. 1 for filing
with the petition. (Appendix, pg. 21)

2. the report of examiners submitted to the ccurt under
235.07 Subd. 2.

3. testimeny elicited from an examiner at the hearing under
2%3.07 Subd. 11.

4. the hospital charts and records made as a recular course
of hospital business during any in-patient evaluation
order~d by the court under the supervision of an
exarining/adnitting physician would fall within thi:
same waiver of privilege and zhould be deemed admissible
in evidence when oftered by the County Attorney as an
excoption to the hearsay exclusion and as a necessary
ref lection of the evaluation process.
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It ie suspested that such in-patient hospital chart should alwaye
e offored in evidence by the County Attorney so that it may

be repgarded ns o part of the recors in the event of appeal.

The Minnesota Data Privacy Statute deals with the collection,
security and dissemination of records and other data. Perti-
nent parts thereof may be found under M.S. Ch. 15.162, .1641,
.1642, .167, .1671 and Ch. 15.17%.

Efforts by Mentaily 1il patients and particularly those patients wh
have been ajjudicnted Mentally 111 and Danperous, wvho =ay be out on
provizional discharse status could wall conntitute a threat te others

if nlioved to discover specific sources of information which 4id not
come into hearing as evidence. This problem conwld arisc e # social
worvrer with tt responsibility for monitoring the rerstilivation of o
provisionally discharged Mentally 111 and Danperous rutient receives

confidentinl communiecations concerning putient's current paranoid,
threateninr, or othervise decompensating conduct.

No discussion of the details of this act will be attempted here,
except to suggest that under this act application may be made to
the Commissioner of Administration to have certain kinds of data
given emergency classification, however, there are certain limita-
ticns on the use of such information when so classified.

Traditional views held by the medical and kindred clinical profes~-
sions suggest that a patient must not look at his own medical
chart. Ch. 144.335 repudiates this tradition by authorizina ac-
cess by or in behalf of a patient to complete and current infor-
mation possessed by a provider of health care services involving
diagnosis, treatment and prognosis. This expressly includes treat-
ment of a medical, psychiatric or mental condition.

The Code of Federal Regulations, Department of Health, Education
and Welfare, Public Health Service provides for confidentiality
of alcohol and drug abuse patient records in Part two of Subd.
Ch. A of Ch. 1, Title 42, CFR. The unconditional confidentiality
of records as applied to these provisions purports even to pro-
hibit disclosure of the fact that a certain patient is in fact
currently being held within a facility for diagnosis, treatment
or detoxification of a drug abuse patient; cven in response to an
inquiry by a peace cfficer, including a federal marshal, seeking such

certain persons custody pursuant to a valid and subsisting felony warrant.
Any such disclosure, amounting to a violation «{ this un-
conditional confidentiality is subject to a fine of "not more
than $500 in the case of a first offense, and not more than
$5,000 in the case of each subsequent offense.” (Sec. 2.14 (a)).
The potential conflict of laws here is at least twofold: it
would purport to obstruct criminal justice and it runs counter to
the waiver of medical privilege under Ch. 253A.21 when a physician
was or 1s in charge of such "a drug abuse patient.”
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X.

LA

"DUE_PROCESS" HEARINGS

when findings have been made by the court based on evidence
adduced, but commitment was stayed (conditioned upon patient's
pledge to follow a certain program) for an aagreed period

of continuing jurisdiction, and the court is later reliably
informed of abreachof the conditions and thereupon orders

such stay revoked; the County Attorney, continuing his

advocacy on behalf of the petitioner, arquably has the burden
of (a) notifying patient what is intended as proof in suppert
of the revocation and (b) proving at a “Morrissey type" hearing
the facts of such breach.

when a patient's status report (60 day report) is filed by
the "head of hospital™ with the committing court within

60 days of the initial commitment under 253A.07, Subd. 23,
which report recommends further hospitalization, the court
may issue an order upon final determination which extends the
commitment to an indeterminate term. (Subd. 23).

Except where "Mentally Ill and Dangerous or Psychopathic Perscnality”
is sought to be extended, no hearing is required by the
statute.

Tt is reasonably arguable that under constitutional standards
of due process a patient should be afforded a right to some
form of judicial review or at least administrative review

of the bases for such final order before such order becomes
absolute. It then follows that due notice of such a right of
review would require communication.

Hennepin County Probate Court has just recently inaupgurated the
practice of notifying patients by personsl service of such

orders upon final determination together with notice of right

to hearing urorn written demand. Either the County Attorney

or the Attorney Dencral (in the case of a ctate hospiten' ) may
repregent the hoopital in support of so extending “he hos,italization.

when a patient's provisional discharge is revoked as provided
for in Ch. 253A.15 Subd. 7 by the "head of hospital®, such
patient may be returned to the hospital by a peace officer

if necessary and under the committing court's order if nece:sary.

The statute does not provide standards for such revocations
nor any review process for an aggrieved patient.

In the case of patients committed to state hospitals as
Mentally Ill or Inebriate, a Commissioner's directive issued
in 1974 entitled Policy Bulletin #24 provides for specific
conditions to be agreed to by the patient in a provisional
discharge contract and further provides certain standards

*Caveat: Obtain adequate waivers in avoidance of such problem as was
reversed--In the Matter of Mental Illness of Marjorie L. Fitzpatrick,Minn.

Dist. Ct. Blue Earth Co. 5th Jud. Dist. East. App. Dvn. File Nos. 38826/2279¢
(September 12, 1978).
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and procedures for effecting the revocation thereof.

This directive is based upon the stipulated order of the

U. S. District Court in Anderson (supra at p. 1l4) which was
followed by a similar stipulated "Civil Rights Act" class
action: Elwood Flicxk, et al v. Arthur Noot, et al, 4-78

Civil 359, (D. Minn. 1979) which similarly covers Mentally
Deficient patients' provisional discharges and revocaticns.
The most important feature of this "Federal Court Legislation”
is that it purports to require hearings to justify such
revocations by state hospitals, though probably not applicable
to revocations by [private] "heads of hospitals"™ not within
the litigated class.

Whether or not the County Attorney actively represented the
moving party in procuring the revocation of the provaisicnal
discharge, it is apparent that he has standing to appear at
such hearing (in the approximate role of co-counsel to the
Attorney General) to assist in meeting the burden of proof.

There is no statutory or case law at the time of this writing
(January 1980) providing for hearing to justify revocation

of the provisional discharge of a patient adjudicated Mentally
111 and Dangerous or Psychopathic Personality. However the
urrent policy-practice by the Commissioner of Public Welfare
is to provide a hearing under the Anderson case guidelines.

;. .
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