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No, not in all cases. While values of '
:different categories of ~orest land willva~
as will values of different categories of
agricultural land, this matter should be ke~t

in the perspective of the preservation of
prime agrioultural land being of national
conern.

,', a •. ' .

ncer~

I Ims, President
oncerned C1tiz~ns for the Preservation of the Environment, Inc.

-11-

b. When trade-offs between forest land and
agricultural land appear justifiable, the
decisions should be made on a case by case
basis oonsidering the specific values of
the lands involved.

CITIZEN INPUT'

and FIFTH,

COnCTJUSIO:{.

A. Again. thanks for the opportunity to provide citizen
input in this matter.

B. It would be greatly appreciated if you would advise as to
the fo1lowine:

Can I eet 8 copy of the transcript and/or minutes of
this meetine'(
;\111 you be making a 't,T! tten report and recommendations
from these Citizen Input meetings to the fr.EQB?
Can I obtain a copy of this report and recommendations?
Hoy' and when can I get a copy of the draft report
on th e Inventory?

, .
Verification of the revision of the study titled.
"Future Electrical Energy Hesources Demands". developed
and produced by the Minnesota state Planning Agency.
Vinnesota Pollution Control Agency, ,Minnesota Energy
Apency, and the Winnesota Lepartment of ~atural ReQn,,~~P'

wi't,fl its section devoted to !"UTURE DElv'.AND ON RE~OllkCES,

to include the following,
a. nhen was it revised?
b. ~y whom was it revised?
c, }~ow can.I obtain a eopy of the revision?

>l:).u1 IJj.~, ~cho. I.:N, 5('237, ' August' 29. 1978

·CCI State Senator A.O.E. Setzefandt
State Representative Gaylen DenOuden

'. ',"'. ~-". --- .-.~~,--,.-----'--------'----'---'-'-
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(, 1.

2.

3·
4.

5·
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lB, 1918

·w'innesota Environmental Quality Board

SUBJECT&. ~e9timony of Paul 1ms at the Annual Hearing on the
nower Plant Siting and ~ransmission ~ine Routine
Frogram of the Minnesota Environmental Quality Board,
held from 9.00 a.m•.to noon, Saturday, November 18,
1978, on the fifth floor of the Veterans 3ervice
Building, 20 West 12th Street, St. Paul, ~N

~r. Chairman. Thank you for providing citizens an opportunity
to participate in developin~ the criteria and standards to be
use1 by the Environmental Quality Board in preparing an inventory
of large electric ~ower ~enerating plant study areas. ~y name
is ~aul 1ms, and I am a farmer in the Echo area. I am here today
because I am interested in the agricultural an1 environmental
impact of state policies pertaining to the sitin~ of large
electric power generatin5 plants and the" routing of high
vol~age jransmission lines •

. In response to ~r. Jaisle's letter of November 2, 1978, SUbject.
Notice of Annual rUblic Hearing on the Power Plant Siting
Pro~ram, in which he invites comments on the inventory meeting
summary, the tentative study methodology, or any other power
~lant sitin~ or tranRmiRsion routing matter, I would like to
brln!:r, the followin,~ information to the attention of the EQR
members, and also to have a copy of my testimony entered
verbatim in the records of this hearing.

In order to facillitate and expedite the preRentation of my
comments, I am ~roviding a copy of my testimony to each member
of the board at this time.

FIH37' ,

cO[n(.l~Ni'S ON 1'HE 3UMfv:ARY OF INVE~"OKY DISCUSSION rrEE~INGS

1. A perusal of the Sm.:MAHr OF INVENTORY DISCUSSION h'EE1'INGS,
dated November 2, 1916, which was enclosed with ~r.
Jaisle'~ letter of November 2, 1978, SUbject. Notice of
Annual ~)ublic Hearing on the Power Plant 3i ting Program,
reveals that certain relevant and important information
and data presented in written testimony at the Citizens
Ii,eeting on Inventory of Study Areas for Elec tric Power
plants, at Southwest Dtate University, at ~arshall on
August 29, 1918 has either been completely omitted or
in certain cases only alluded to.

2. The follow1n~ examples of such omissions and allusions ­
which are in effect a failure to come to grips with the
crux of various matters - can be found by comparing ~r.

-1-
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Jaiele's SUMMARY OF INVENTORY DISCUSSION MEETINGS, dated
November 2. 1978, with the written testimony of Paul ~ms

'. ~ - _ 00 , 0 aubmi tted at the August 29th ••e ting at lIlarshal1. 0 A copy
-, eO' 'of this testimony is attached herewith as Tab labeled I

Paul 1ms
AUG 29'78

..---
• _+."•. ~._ ...... ~ •. ~4" ._._~.~ .....

'.
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(2)

d. In regards to the "SUMMARY" seotion on Water Require­
mants an1 Impaots, question #4, What other water
requirementJ and impaots questions should be
con~iderp,~ in the inventory?, the "SUY.~ARY" fails to
~ention the followinl two critical considerations I

(1) Are terrain features and ~eological strata
adequate to ensure that aoid residue
acoumulations from the scrUbbers oan be stet
without danger of contaminating underground
water supplies and the adjacent oountryside?

How will the acid residues from the
be disposed of wi tho'Llt causing contamination
pollution of underground and surface water
supplies? (See Tab, p.4)

c. In regards to the ·SUMMARY· section on Hater Require­
ments and Impacts, question #1, Is there a practical
upper limit to reservoir size considering this land
will lost to other uses?, the ·SUM~ARY" fails to
mention the consideration that should be given to
avoiding the loss of prime agricultural land.

It also fails to mention the consideration that
should be given to safety hazards resulting from
man-made impoundments of large quantities of water.
(See Tab. p.)

a. The ·stmmARY" fails to report two important questions
J'oncerning the investigation of potential hydroelectrio
power souroes in the state of Minnesota, and what is
the state of Minnesota doing to facillitate the
development and integration of the hydroelectric
power potential on a national basis? (See Tab. p,2, pa

b. The ·SUMMARY" further fails to report information and
reoommendations from such authoritative souroes as
BRIT~~ICA BOOK OF THE YEAR 1978, David Lilienthal,
a former Chairman of the T~nneasee Valley Authority
and the Atomic Energy Commission, and his pUblished
article titled, "Lets Put Our Rivers Back to Workl".
and the July 1971 Report by the U.S. Army Corps of
~~ngineer~, concerning an inventory of potential
hydroelectric power sources in the United States.
(See Tab, p.2, par. 4)

-~----- - ----- -------------O---~O----- --;-_--~~=--:-~---- ~,~..:_::O-O



h.

g.

In the I:lVENTORY DISCUSSION ?A?Erl used a t the recent
series of ~itizen ~eetingsJ par. 2 on p. 6 reads as
folloWSI "Power plants are expected to require less
than 20.000 acres of l.and for site locations over
the next 20-25 years."

ThiR fi~re would appear to be erroneous and dangerously
misleadinJ in li~ht of undisputed ii~ures pre~ented

at the ~~~ ~ules hearin~s and which fi~ures remained
undisputed at the E~D meeting at Jt. Paul on :r.arch 9,
1978. Previous estimates indicated that the amount
of permanently lost prime agricultural land could go
as hi~h as 77.500 and possibly 100,000 acres.
(See Tab, pp. 5-6)

i'. In the IrNENTORY DI3:;U3SION PA?ER u!!ed at the recent
series of 01 tizen ;~eet1ngs, par. 1 on p. 7 reads as
follows. ·Of the total N.innesota land use change
expected for the future, only a relatively small
proportion 18 likely to be acoounted for by power
plants and lines. About six percent of the land use
change from 1975 to 1990 is expected to result from

.,-

87

f. In regards to the "SUN."-ARY· seotion on AGRICULTURAL
AND OTHER LAND IMPACTS, the "SUNJ,iA.~Y" has 'failed to
.ention that the U.S. Department of ~rlculture Soil
Conservation Servioe Land Classifioation System
clearly defines 8 classes of land - with Classes 1
an~ 2 beln~ the best and referred to as ~rime
agricultural land - and Class 8 being the poorest ­
and that this system has been operational and
effective for many years on a nation-wide basis.
(See Tab, p.S)

llhe "su~~r..A.,{Y" fails to Itention that at the E'-lB fleeting
on ~arch 9. 1978, the E~B staff argued that th~y had
no authority to give special protection to agricultural
land. and hence could not use such a syetem. However,
the Legal Council for Concerned Citizens for the .
Preservation of the ~nvironment, Inc., and Circuit "
Breakers, Inc. stated the opinion that state agencies
already have adequate statutory authority in The
Power Plant Siting Act of 1973. As Amended 1977, to
place ~rime a~icultural land. Classes land 2 of
USDA, JCS Land Classification System at least in.the
Avoidance Category of the E~B Rules for the Siting
of T~rge Electric Power Generatin~ Plants as stated
in paragraph Y..B~B 74H2 of the proposed Rules (green
sheets) utilized 1n the hearings. (See Tab. p.5)

'.. The ·SUMMARY~ tailed to 8ention the recommendation that
"No pl~nts should be 8ited before adequate standards
are determined and implemented tor acid rains and

,·''''traoe element pollutants." (See I'ab, p.4). . '

, Paul Ims, Eoho. W~ 56231, November 18, 1978
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land used for power plants and lines. The greatest
changes in land use in Minnesota for the future are
associated with wildlife land acquisition and urban
land expansion. About 80 percent of the land use
change,' will be accounted for by these activities."

This statement in the 1~~N~ORY DISCUSSION PAPER
has the effect of attempting to minimize the loss
of productive farm land-by dealing in peroentages
rather than actual acreages as related to aotual
food production and economic and moral values.
(See Tab. pp. 6-7)

Paragraph 2 on p. '7 of the 1NVEU1'ORY DISCUSSION
PAPER states in part. "Definition of valuable ~d
produotive agricUltural land is a very diffioult
matter, especially if di!!~rent grades or rankings of
agricultural land are sought."

The testimony of Paul 1ms places this matter in a
more realistio perspeotive. (See Tab, p.S, par. D)

k. Paragraph 3 on p. 1 of the INVENTORY DISCUSSION
PAP~H states. "If all agrioultural land, regardless
of its value or produotivity, were to be avoided,
this would plaoe power plants at great distances from
agricultural regions. ~any more miles of transmission
lines to deliver eleotrio power to farmers would be
needed as a result."

The testimony of Paul 1ms places this matter in a
more realistio perspeotive. (See Tab, p.e, par. E)

1. Paragraph 4 on p. '7 of the INVENrO~Y DISCUSSION PAPER
states, "Land rankings differ depending on the level
or ~erg~eotive of the analysis. The best a~rioultural

land in a oounty is not neoessarily the best land in
in a re~ion of the state or statewide. Different
perspectives can serve different purposes. Protecting
the best agricultural land in the state may protect
absolute statewide crop production to some degree.
but it would not necessarily protect the best
a~rioultural land at the regional or county levels.

68 The same concepts may apply to forest lands."

It appears that this paragraph establishes additional
peripheral ambiguities in an effort to confuse basic
conoepts, rather than ,addressing the basic statutory
mandate of the Minnesota Legislature as stated in
K...'JH 11 AUTHORITY, PURPOSE AND POLICY 01 the old

-4-
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How will the new EQD Rules title", "ftinnesota
Code of Agency Rules, Er·;VlnOiU,~,;!r!'A!', ~UALI'I'Y

30ll.R~, Houtins !ii~h Voltage "!'lransmi s3ion T,ines
and Jitin~ T..ar.ge Electric !'ower Generatin ~

Plants" be applie~ to or inoorporated in
the new IN\~~TORY?

It would be greatly appreciated if you would
respond to this question in writing.

rhe testimony of Paul Ims places thiu matter in a
realiB~ic perspective.' (See Tab, pp. 9-10)

m. In testimony of Paul 1ms on August 29, 1978 (See Tab,
p. 11, CONCLUSION), Ur. Jaisle was asked to verify
the current status of the study titled, "Future
~lectrical Energy Resources Demands", developed and
produced by the J~~innesota State Planning Agency,
~innesota Pollution Control Agency, ~innesota
Energy Agency, and the Minnesota Department of
Natural Resources, with its section devoted to
FUTURE DEM~~D ON RESOURCES. The purpose of this
verification is to determ~ne the validity of the
possibly erroneous and dangerously misleading tigure
of only 20,000 acres that would be lost to power
plants in the next 20-25 years. ~r. Jaisle responded
at that meeting that he would check into the 20,000
acreo as to how it was calculated.

~his matter is not mentioned in the "SU~~ARY". nor
has he replied to me as of this date.

~he testiaony of Paul 1ms explains the possible
loss of prime farm land figures from '7,200 to
17,500 acres and possibly 100,000 acres.
(See Tab, pp. 5-6)

and preaentlY reterenced in the new rules as
'6 ~CAR '.071B, 'to wita -It 1s the purpose of the
Act and the policy of thestate to locate large electric
power facilities lnan orderly !manner compatible
with environmental preservation and the efficient
use of reBources.~

89

Juestionl

Hequestl

2.

1. The seven topics'listed in the tentative Inventory
.~tudjo' ~'etiodolo;y 8'PPcar to bo appropriate and useful.
assu~in5 that eaoh topic will be comprehensively and
objectively developed.

Paul Ims, Eoho, ~ S62)7. November 18. 1918
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Enclosure. (See Tab) Testimony of Paul Ims, AUG 29'78 at
Citizens ~eeting at Marshall

.-90

:

and
THIRD,

c..OV;MEN1'3 ON OTHER POvffiR 'PLANT SITING fI~A'l'l'ERS

1. A revie'w of 1'he :"lower ?1ant Siting Act of 1973, As Amend
1977, reveals the following provisions which are of dee
concern 'to oi tizens who are interested in the preservatl
of our environment and the efficient use of our natural
resources, especially 'as these matters apply to the food
production resources for and the well-bein:~ of generat10'
~et to come, as related to the preservation of prime '
agricultural land, a vital natural resource.

a. llCe.S3 (.:)ITINJ AUTHORITY.), Subdivision 1. (POLICY

b. llce.S4, Subd. 2. (INVENTORY CRITERIA, PUBLIC HEMI

c. 1160.59 (PUBLIC PARTICIPATION.)

d. 11£C.66 (RUTES.) .'

e. 1160.57, Subd. 4. (CONSIDERArIONS IN DESIGNATING
SITES AND ROUTES.), ,Items. (2), (5). (7), (9) and (

2. In reviewing ~~~R operations, activities, findings and
recommendations concerning 1160.51 to 1160.69 during the
past two years, as they compare with the spirit and
intent of the Legislature, specifically as they apply to
the possible irreversible and irretrievable loss of fron
37,200 to 77.500 and possibly 100,000 acres of cropland,
it ap~ears that the declared policy of the state of
~innesota has to an imprUdent and dangerous extent
been ignored.

3. It i~ hoped that in the near future, all concerned
state acencies will take forthright action to correct
existing def icieneies in rules, procedures, inventories,
and standards and criteria related to providing adequat!
protection for ~he preservation of prime a~ricultural

land, an irreplaceable, vital natural resource.

.Paul 1ms, Echo, 1J!N56237. 'November 1.8, 1978
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REVIEW COMMENTS ON STUDY EN'I'ITLED
REGULATING ELECTRIC UTILITIES IN MINNESOTA:

THE REFORM OF LEGAL INSTITUTIONS
from John G. Malinka

January 28, 1980

to xxi, covering public participation are covered in detail under comments
No comments for these pages are made at this time.

~l

MINNESOTA LEGISLATURE

SCIENCE AND TECHNOLOGY RESEARCH OFFICE

Room 4.9, State Office Building •

AYNEOLHOFT
lUl, Joint Legislative Committee
c:e and Technology

e tii, first paragraph under Chapter One: Setting the Stage, second sentence,
e public did not perceive • • ."; I think the idea that the ability of the public
perceive that resource conflicts has changed is a good one, but that is only part
the story. There has also been more active media a~d interested individuals and
ups which have contributed to this change.

st paragraph on the bottom of the page, last sentence; "This reduction in the rate
growth is equivalent to a doubling time of about 14 years." I do not think the

thor means the reduction is "equivalent"; perhaps it should say the new rate of
owth is equivalent to a doubling ttme of about 14 years. Are these annuai growth
tes? Has not more recent data lowered the growth rate projections even further?

ge v, second paragraph after quote beginning with the third sentence; "First, a
bstantial portion •••"; I don't understand the sentence; "and that" does not
k the two parts in an understandable manner.

age vi, third paragraph; I think this paragraph should have a reference. Also, the
tatement is strange as Minnesota indeed cannot build plants.

arne page, last paragraph, contains a lot of jargon and is difficult to follow. This
aragraph should be rewritten.

ext paragraph; I believe you should have a reference for this as well. Sentences
tating "Nature is full of the self-propelled processes. However,~ of them are
erpetual." are unfounded. The author has not shown that all processes some day end.
ou also are mixing nature's process with man-made processes. There are many processes

in nature which have not been shown to not be perpetual.

Page xxi, third complete paragraph, is unclear. Statement saying that "decisionmaking
authorities noted above is not resolved" would perhaps be clearer if you said "decision­
making authorities noted above has not to date been resolved". What is a "balanced
decision of the competing interests"? What is a "random solution"?



Page 13, Table 1-9; I believe nuclear in the U.S.A. (lower 48) should be 9.9%.

Page 26, some editing is necessary in the third sentence of the first paragraph.

Page 10, Table 1-5 also shows a decrease in cost of electricity from 1950 to 1978.

is very.". .

January 28, 1980

What was the first step?"

,._~.e.-~-"'_"'''''''''''-.'''"".-:,-__---.........,.~_~_-,~.__- -.e-~ ..... J.~._._~ '-....... ~_ ..~.•""~~ ....~~_~_~_ ~_..
____._-----'-..:..1........__.-..o.....-I.~_'\..

Page 31, Table 1-15 is a good summary of the federal electric energy law but ought not
appear in the body of the document. 'Would provide better flow to narrative if it were
placed in an appendix. However, I do not see it as necessary to subsequent arguments
in Chapters 3, 4 or 5.

The next paragraph beginning with the third sentence; "The court has •
vague and should be rewritten.

CHAPTER ONE: SETTING THE STAGE

Page 25, first complete paragraph; "The,next step

Page'- 1, fourth line; "Until a ~ecade or so ago •••"; this seems to hang the major
recognition of conflict on awakening public perception. There are many other things
that promoted change in this perception (e.g., environmental activists, and the media)
than only the public's abilities to perceive.

Page 22, first paragraph; the identificationof'!increased output and reduced average
cost" as a "human proclivity" and one which l~ds to monopolies is not clear.

Page 27, second line; what is the "protection of the public interest"? What is the
"public interest"? Also in the numbered parts of the summary of the interstate commerce
provisions of the Public Utility Act of 1935, the paragraph labeled "2" is not clearly
stated. Also all nine points do not have parallel structure.

Page 7, toward the end of paragraph two; what is the reference on "while cost of energy
consumption per $1.00 GNP has decreased," the cost of ~lectricity per '$1.00 of GNP:has
increased since 1970. This does not agree with the numoers presented in Table 1-3. Is
cost the same as consumption?

Pages 2 and 3, set the stage w~ll. However, I question the need for the entire quote;
summarizing and referencing would be adequate.

Pages 6 and 7; I do not understand Table 1-2 (p.-'6) and the conclusion that various
sectors are "increasingly relying on electricity" (p. 7. line 4). Table 1-2 shows that
electricity use as a proportion of total U.S. energy was only 21% for industry and
commerce in 1950 and 18% in 1978. Residential figures were 16% in 1950 and 10% in 1978.
These sectors of the economy do not appear to be relying increasingly on electricity as
the most popular form of energy.

Page 20, second sentence in last paragraph; "This means that the rate of growth is
itself increasing". Is this taking recent data into account which shows decrease growth
rates? Some recent data from Europe reveals that some countries hav~ begun to show a
dis~ociation between energy growth and economic growth. "Nature is full of these self­
propelled processes." What does this mean? "However, none of them are perpetual." I
think this is unfounded. Scientists have not yet, for example, discovered that there
is an end to the expanding universe, though there have been hypotheses to the effect.
This paragraph is interesting philosophy, yet the conclusions do not follow. At the
same time, we~ experiencing a change in growth rates.

Review Comments
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THE ENERGY PLAYERS

age 58, a lot of information is presented beginning on page 58 and the subsequent
en pages, but I do not believe all of the quotes are necessary. This could be signif­
cant1y shortened.

age 67, the summary of the Power Plant Siting Act. Table 2-4. on pages 67-69 would be
better located in an appendix.

ge 43, middle of the second paragraph beginning with "The primary purpose of"; this
tence needs to be rewritten. It is not··clear.

ge 44. aiddle of the last paragraph, beginning with tlIn November 1965 •••"; I do
bt understand ~he demonstrated disparity between "demand" and the "reliability
ob1em"• What is that problem? What is the disparity? The wording on top of
ge 46 is clear. Perhaps a ~~le rewrite on page 44 is all that is needed.

age 46, first full paragraph. third 8enten~e; '~7he regional council which includes
esota" would be better.

1 believe the summary of Chapter 3 in the Executive Summary is sufficient if more
thoroughly referenced. 1 do not think the Legislature needs all this material in
Chapter 3 since it represents only one approach to resolution of the conflicts in
power plant siting. This approach strengthens the adversary process and the opportu­
nity to promote adversary contacts and contention. It is reliance on regulatory and
judicial solutions rather than reliance on electoral and po~itical solutions.

age 70, since Chapters 3, 4 and 5 contain the substan~ial recommendations, I suggest
lacing the material from page 70 into the appropriate Chapters. These pages are sig­
ificantly overwritten. As they stand now, these subsequent chapters (3, 4 and 5)

contain significant repetition.

Page 109, middle of the second paragraph; though it is clear that "technology and
governmental institutions are being questioned by many people" the analysis that leads
to requiring more "public input into decisionmaking" and (page 110, line 2) and the
conclusion that "legitimaey of the responsible authorities may depend on the politics
of p·articipation" is not complete. Another conclusion could be that public employees
are public servants and the difference in opinion is just one public debating and
objecting to the actions of another. Though there is a clear need for resolution,
it seems that other equally reasonable solutions are available (e.g., to let the
political process work instead of imposing arbitrary regulations favoring one public
over another).

Page 110, last sentence in first full paragraph; "Public participation is a necessary
and integral part of decisionmaking". I agree that more participation of different

Page 110; it appears to me that what follows from page 110 and 111 on is just one
philosophy or approach of many on the public participation issue. What is there is
too wordy for only one position and does not seem to be a real objective analysis of
the problem. I do not see any references in this chapter to research on case studies
of public participation and the results of such participation (e.g., water resource
development or highway routing selection). There have been significant involvement of
the public in these areas in the sixties and seventies, and the lessons learned are
significant.



Page 126, beginning with the third sentence. Regulatory control involves "intervention
Is it

regulation
in this

January 28, 1980
94
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on behalf of society". What aspect of public participation is intervention?
intercession or only interposition? ~,What is the difference between "proper"
and public participation? I think these questions must be answered directly
report.

publics or parts of the public is needed, but the &rgument that what is needed is a
fourth branch of government represented by new "public participation mechanisms"
(fourth line from bottom of pa~e), does not follow.

Page 111; I do not understand the logical flow of ideas in the first full paragraph
under section 3.1 on page 111. In the middle of the paragraph beginning with
"Technology, ho~ever, particularly 'high technology,' .' ••" is not clear to the end
of that paragraph. Perhaps the author could explore making the regulatory process
more sensitive to the political process of electing representatives of the people.

Page 129; I agree with the description in the first full paragraph. However the next
paragraph seems to' me to say that improvements to the process can occur by well-defined,
aggressive legislation.

Page 130, second sentence of the first paragraph, the author states "••• the regulatory
agency is unduly oriented toward the interests of the industrytl. It appears to me that
the change in this orientation could come through 'the legislature (instead of a fourth
branch of government) since they give authority to the administrative agencies. This
idea needs to be thoroughly addressed.

Pages 120-122. 1 do not understand the contribution of the section D, Energy Technology,
Perhaps this material could be combined with the preceding section.

>

Page 122; the author has said that resources are limited and that we must make choices
and trade-offs, but the third sentence stating that "the term energy crisis is a
euphemism for a shortage of cheap, convenient, and readily accessible energytl. Are
not the limitations on resources a "crisis" to some extent? (Le., we cannot get the
same quantity of Btu's for the same dollars and some other part of the t1energy pie"
shrinks depending on priorities.) Is not the rapidity with which this occurs make
it a crisis?

Pages ,114 snd 115. The first paragraph under B. "Technology and Values" is mislead­
ing. 1 would like a reference for these statements. 1 doubt that any scientists
worthy of the title carry the notion that "there are no political components to
technology policies, that costs, benefits, and risks are equally distributed throughout
society," and that they have "complete and conclusive knowledge of the consequences".
What does "judgments and commitment" include? Why is the reference for "disasterous
effects" not even being considered? The discussion on values is very cursory and in­
appropriate in light of the purposes of the repa~t and of their actual role they really
play. ,I suggest combining some ideas in Sections B, C and D into a single section
entitled "Energy Technology: Conflict and Values".

Page 116, first paragraph, second sentence; it is possible to maximize (or minimize) .
two dependent variables simultaneously. "It is not mathematically possible to maximize
(or minimize) two independent variables at the same time; for example, the cesspool and
the'integrity of the environment in this case are not the best choices. These "variables"
are somewhat dependent and use of the environment for disposal could be viewed as a
constraint on maintaining some level of integrity. In essence, these two variables
properly construed, can be "maximized" simultaneously.

".Review Comments
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age 131, where the author identifies the difficulty to implement "articulated policies".
think that over the Jears aome of these policies have been shown to be inadequately

rticluated.

age 132, last 8fDtence before'item 3, "regulatory process is wrought with secrecy,
onflicts of interests, and elitist attitudes". I think JOu have identified some of

~he conflicts o! interests, but you have not anywhere addressed the problem of the
self-interest and security of career in governmental bureaucracy. Dealing with the
problems of bureaucracy is an important alternative or addition to public par~icipation

is an oversight in this report. ~.

133, last sentence of last paragraph; I th~k the author needs to sort out the
an elected government, with respect to the suggestions here that citizens "must
cOWltervailing power at all levels of government".

133, last sentence of the first full paragraph; "adversarial environments", seems
promote legal or political contention. I believe the solution on page 141, ~iddle

the page, that site selection should be "a public rather than a private
"accomplished through a planning rather than adversary process"

134, first paragraph, second sentence; "broadened public participation protects
integrity of the decisionmaking process". Does this apply to administrative

del:1s:1o~ikj.ng, statutory decisionmaking, judicial decisionmaking as well? I think
aspects and the arguments which follow need to be defined and articulated.

Page 137, .tddle of the second paragraph under F; "second, public participation can
promote agency autonomy •••" A better word might be "authority" or "influence" rather
than "autonomy".

sentence, "public interest groups simply present ,unrepresented interests"; I have
seen any data to support this statement. Legislators and those in executive offices

are elected by people representing all interests going to the polls. The governor is
elected by all. However, just because a large number of interests are represented or
considered in the process, this does not mean that they will have equal weight in the

If special interests are not represented "adequately" in a decision <as
judged by these "special interests"), that is the result of winnowing of candidates
in the election process and subsequent policy selection in decisionmaking. Legislators
are involved in administrative oversight as well, and the represent the interests of
their constituency. Logic of more investment in another layer <fourth branch) of
government to adversarily present the views of special interests is not clear in the
report. Still I agree as stated in the last sentence of the second paragraph on page
134, that "the crucial key in deciding who will bear the costs and who will reap the
benefits must be based on inputs from all interests". What is not clear from this
research and presentation is that this solution is the only solution, the best one. the
most rationale, or even that it will succeed. No evidence is given that the public
participation approach, which the author suggests, has had success elsewhere. (See last
paragraph on p. 134 and following.)

Page 135, last paragraph; "define democracy as 'mutual coercion mutually agreed upon
by the majority of the people affected." This appears to me to be a slanted definition
of democracy. TWo concepts basic to a good definition of democracy are missing. One-­
government, two--elected representatives. A more reasonable definition is in order
(e.g., "mutual government, mutually agreed upon by the IIl8jority of the people affected
through elected representatives"). Simply put democracy according to Webster is "rule
by the ruled".



Page 144, at the bottom, in your recommendation where you indicate advertisements and
releases should be made statewide and local newspapers, wire services, and radio and
television stations for each and every hearing. I realize you discuss the standing
issues later, but does everyone statewide have standing in every hearing? That should
be discussed at this point.

Page 141, middle of the page, ~ite selection; "a public rather than a private respon­
sibility, to be accomplished through a planning rather than an adversary process".
These words are significant. I think more research by the author should have been done
(not'necessarily more writing) on the difference between a planning and adversary
process and what bas been gained and bas not been gained historically from these two
approaches.

Overall though, the author has quoted a lot of opinions. The question I have after
reading this section on public participation is 'Will better notice provide more public
participation?' (If a major problem is 'one of bureaucratic secrecy and self-service,
this could be dealt with more directly by changing bureacracy instead of creating
another layer of government to act in the role of an adversary.) This is expensive
and may not be as successful.

January 28, 1980

Page 148, quote at. bottom. where you~identified the difficulty of bureaucracies, 'Could
not one alternative be to decrease the power and the size of bureaucracy rather than
create a fourth branch of government?'

Page 150, second sentence, first paragraph, if "there must be a means to improve the
public's access to technical information and its ability to use such information in a
political forum." how much of a return on investment in more information services,
notice, public advisor, and so on can we get? Is there a peak in the cost/benefit
relationship here? Have you compared the solution stemming from these recommendations
with other solutions?

Page~142, quote that begins on the bottom of the page and ends on the top of page 143,
particularly where the author identifies the public often seeking to become involved
after the hearing in the most appropriate forum for their concerns; I think the author
needs to explore the reasons for this. All the notification in the world may not
change 'this behavior if the public does not invest time until they are sure the outcome
affects them, that is after hearings for approval have been held. Bas any research
been done on this? I think research available on tran~portation and highway route
siting and on water resources migh provide some insights and measures of success. When,
rightly or wrongly complaints are made that notice was inadequate, it is important to
determine if the complaints are reasonable or not before we try to solve the problem.
I would like to know whether a larger process of public participation is effective and
successful prior to investing time and money in it.

Page 143, at the bottom, paragraph identifying "several bases upon which an agency's
obligation to provide effective public notice rests" that there be "public support for
the;'agency's activities ••• II This point was made twice already on 'page 133 and
page 137. These ideas ought to be consolidated to avoid repetition.

Review Comments

Page t 139, last sentence under first paragraph in 3.2; "Objectives are, first, that
public policies correspond with the needs and preferences of the affected citizens,
• • ~" I think these objectives are important. Do you have a reference for them?
Is not public policy, however, made by the L~gislature and are not they representatives
of the affected citizens? .The author should involve the role of the legislature in
the discussion of public participation.
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ge lSI, first paragraph after recommendations. Could an individual's legislator
pedite the administrative process and promote improved .human relationship ~f an agency
nies a request in whole or in part or if it fails to pr9vide the requested information
a timely manner, rather than promote judicial review?

ge 152: Don't bitizens have open access to agency experts through the Legislature?
erall if there is a problem with the bureaucracy, do we maintain "'self-serving,"
on-imaginative," "secretive," "lying (see p. 148) staffs and hire intervenors to
cond guess them and do their job for them or do you just promote a system that more
rectly will provide be~t~r public employees?

ge 158: Recommendation does Dot follow from the research and information provided.
e definition of interest and standing have bad a significant role in determining role
d objective of judicial review.

ge 163: Recommendation in the middle of page 163 does not follow. Why should a
tizen be guaranteed the right to intervene regardless of the nature of this citizen's
terest? This recommendation doesn't follow from information under (a) and (b) on
ge 162 which provides criteria of clear interest (economic or otherwise) to be
tablished and of representation of interests not already adequately represented by
isting participants other than the government. This appears to open the process to
nsiderable adversarial confrontation and delay.

ote beginning on the bottom of the page is very interesting. I do not understand
y private competency may no longer be feasible. I understand that broad statutory
rectives are likely to be "conspicuously unhelpful," but one reason for increased
search and detail in recent legislation is a response to just this problem. Legal
nfrontation in the courts is not the only way of resolving decisions and from many
peets has had limited success.

ge 164: The recommendation that appears in the middle of the page in that all
terests be considered is reasonable, but Without the preceding recommendation that
y citizen, regardless of the nature of the citizen's interest, has the right to
tervene in any agency action.: There is little, if any, research or data provided by

he author to support this recommendation. The current limits are reasonable. As I
nderstand it, agencies are not free to disregard interests of those entitled to partic­

teo Precedents of reasonableness would apply. Restrictions relating to relevance,
on interests, priorities and delay, however, are guidelines (and constraints) for

th sides of the issue.

st paragraph, second line, "if an agency develops policies or disposes of controversies
informal methods in which standing and intervention procedures are not applicable".

believe the route for a citizen to contact his or her legislature has been successful
the past when an agency has not been responsive.

ge 165: Regarding the recommendation in the middle of the page my response is the
e as with the recommendation on page 163. The research and data provided does not
k the substance of this recommendation.

e 166: I believe'you should define pluralism. Pluralism in democracy means all
tizens get to be representative, but at the same time not all speak at-once. There
~ criteria for choosing representatives which exist in the legislature and in the
Urts and should exist in administrative hearing and intervention. The idea that "a
uralistic vision requires that all interests be represented" in the decision is the
thor's viewpoint and is not documented by other than opinion; There 1s a difference
tween input into the process and forcing 8 result which follows directly from that
put.



Page 230, the next to the last sentence, in the paragraph ending at the top of the page:
"but .little , if any, evidence shows that this increase can be attributed to enVironmental
opposition". Yet the data for 1972 and 1973 in Table 3-4 on page 231 shows that inter­
vention is an element in delay for 8 out of the 13 nuclear plants identified. So, why
is the delay due to environmental opposition not significant? Please explain.

I think the information from page 179 to 201, particularly from page 184 to 190 is
repetitive and could be written more compactly. I do not understand on the fifth line
of page 157 the need or idea of the surrogate plaintiff who represents the interests of
others. Is not that one of our problems now? Also identifies an example of how the
report presents ideas but fails, to pull many of them together. This section is not very
coherent.
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Page 166, the last sentence in the first full paragraph; lito assure that unrepresented
interests become representedu • What are "unrepresented" interests? Any examples or
data would help. Must all unr~presented interests be represented? Some may not want
to be involved or represented.

Page 171, next to last sentence in the first full paragraph; tithe individual consumer
generally has no rational economic incentive to invest,the necessary time and resources
to protect his interest in an agency proc~eding". Is not this why we elect legislators?
The economic and other values held by citizens that motivate the election of a particular
candidate seem to coalesce in that individual's victory at the po1ls~ On an agency level
is the author saying that individual consumer incentives are not rational or that these
incentives are just not high enough on the individual's priority list or that these
incentives just do not emerge in the decision.

Page 192, in the process described in the quote at the top of the page, lIa t the staff's
discretion, public groups should also be permitted to participate in utility-staff
negotiations. If an adequate degree of public involvement is not achieved through the
discretionary approach, further legislative remedies will be required." Also at the
bottom of that page; "all sides regard adversary proceedings-~ourtactions--as a last
resort--to be used only when all other methods of conflict resolution have failed."
I think discussion and implementation of this idea is overlooked in this report. Espe­
cially as far as the over-emphasis of adversary procedure in the recommendations prOVided
are ,concerned.

The balance of the chapter is very repetitious. For example the quote on page 204 really,
repeats the major ideas of the page 202 quote. I think the author can summarize Table
3-3 in a list and brief narrative 'and eliminate five pages of text. Points on page 216
and 217 have been made in several places before. The quote on page 219 could be summa­
rized and idea referenced. I do not think we need all the quotations from page 217-227,
Overall there is too much duplication of the arguments presented in this chapter.

lleview Comments

Page 173, seven lines from the bottom; "based on all interests which make up the public
interest", My experience indicates that eventually a decision based on "all the
interests" must result in some interests being elevated and others being depressed.
The selection of objectives for a program mean that a specific program cannot do every­
thing. '

,Page 178: This recommendation seems to say to me that/:the agencies have not been acting
responsible (i.e., in terms of economics, MEPA, the Administrative Procedures Act, and
other requirements). I do not yet understand why there has been no discussion in this
chapter of dealing with the problem of the bureaucracy directly rather than (or at least
in addition to) setting up opposing and costly offices and administrative procedure.
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page 238; quote could be summarized in a few sentences.
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first full paragraph, second sentence, "quite fashionable to blame public
Fashionable by whom?

e of the problems I have'with this whole chapter on public participation comes out
the first se~tence of the second paragraph on page 240. The author was, asked to focus
energy-related decisionmaking and not on the whole public participation concept. I

lieve this chapter could be cut down considerably and still communicate the important
\

ges 249-251: A number of problems in the process of power plant siting as it relates
the ·environment are identified. One of the things that is not included there is the

anging nature of the facilities to be sited. Are we as a state perhaps going at this
e from siting large facilities to small facilities?·." Or are we changing the technology?

ght not these changes have something to say about the nature of the problems that should
addressed? For example, a European study which I have just recently reviewed identi-

ed ·the success or apparent success that Europeans have had in dissociating economic
owth from energy growth. The report indicated that savings in energy of 20 to 35% for
ansport, 15 to 35% for industry, and 50% for domestic and tertiary sectors were possible.
sum, what is the significance of the conflict which you allude to in the list on these

o .pages?

ge 253, quote toward the end of the first full paragraph, beginning with; "In sum ••• "
a problem. It is okay to say that the utility decides in secret what the energy.re­

irements are and then that it will propose a nuclear plant, also in secret. But I
lieve this quote is taken out of context. Does Sundquist's comment (ref. #10) refer
Minnesota explicitly? In any case, by using his words for the summary of what the

thor is saying without identifying in the narrative who it is, the author comes across
biased. For example, the idea of "surreptitiously" surveying an area and picking it

t implies stealth and slyness and creates a problem, for any reader I believe, about
e objectivity of the author. .

ge 235, the quote on the bottom 1s lengthy. Is that new information? If it is, it
ou1d not be in a summary. If it is not new information, I believe the quote should
1y be summarized.

ge 256; this quote is an example of significant overwriting. I do not see the
nefit of the entire quote. The essence of this quote in terms of location factors,
itable site inventory, and so on could be summarized quickly and referenced.

ge 257, second sentence in the first full paragraph, recalls my comment about Sundquist's
rds that the author has used on page 253. On page 253, it would have been better to
y that "some have argued that" rather than absorb the Sundquist quote as the author's

point of view. In terms of current plans, is there really a trend toward large
lants? References 18, 19 and 20 are ten years old.

e ideas in the paragraph on the bottom of the page are not clear. I do not understand
hat the author is trying to say.

age 263, I felt that the text did not distinguish well between the concept of size and
eed. I think the recommendation could be clarified by saying, "The MEA should continue
o issue a certificate of need, but based on factors that affect demand without regard
o size and type of facilities necessary to meet that demand."
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I think the report also magnifies adversarial relationships and several instances
across identifying the author as biased having made up his mind prior to the
of the information and writing of the actual report. The compilation of these
dations in one place which have appeared in several other different scattered
before is useful, but the legislature should be warned about the lacking objec
and comprehensiveness of these as solutions to the conflicts over siting of large
tric facilities.

This ends the detailed comment on the report at this time. Overall 1 think there
a vast amount of information and many good ideas, but the report comes off to me as
being too large for the legislature to use and having a definite lack of coherence.
There is also a significant amount of repetition of ideas. If the report is to be
published and disseminated, I think it should be rewritten. It has lost a lot of
public service function by being very voluminous. Also though there is a lot of
formation presented, there is a lack of reference to other specific cases or places
the country where the recommendations made by the author have either succeeded or
succeeded. For example, research of investigators trying to evaluate public
tion and other programs does exist, and should be included in this evaluation.

One general comment that another individual identified as a potential help in large
reports such as this, where each chapter is separate (yet the paging continuous)
referenced with its own set of reference numbers, would be to have the chapter
also numbered differently. The chapter numbers preceding the page numbers would
aid those seeking to check on a particular reference. One would not have to turn
to the beginning of the chapter to be reminded which chapter one is in.

Page 299, past paragraph: Is energy consumption based only on these two facts? Could
the author change this to read "most energy consumption is dependent on •••" mslk.1ng
it not so absolute.

Page 313, last sentence; " ••• it 'must still hold hearings •••" Why must they?
According to PURPA? What is i,t7

Page 315: 1 disagree with the statements on energy stamps and the poor in the
paragraph; "Since there exists •••" If this is true then what kind of relief
are you in support ~f?

Page 319, fourth line from top: Is MEPA supposed to do all this? Has it failed in
all cases?

Page 363, the last two sentences of the first full paragraph; 1 do not understand
They do not follow each other. Is all the needed acreage in the flood plain?

Page 299, last sentence in second paragraph: Does NSP really produce 84% of the elec­
tricity used in Minnesota? Don't they buy significant portions of their power?

Review Comments
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NORTH.RN STATII. POW.1It COMPANY

February 26, 1980

The Bonorable Wayne 01hoft
29 State Capitol
St. Paul, Minnesota 55155

Dear Senator Olhoft:

After a great deal of discussion with other utilities and the staff of
the Science and Technology Project. we have reluctantly spent significant
time and effort in a review of the draft report on "Regulating Electrical
Utilities in Minnesota." We submit the attache4·couments for your
infonnation. -::.

We recommend the Joint Committee give serious consideration to not publishing.
this report in final fonn. This recommendation is made principally because
we feel the report and legislative proposals which may develop from it would
create new expectations among the public that changes, as suggested in the
'report, would "fix" everything in the utility regulatory area. These
expectations would likely not be met, and only more public dissatisfaction
would result. I believe what may be most helpful in increasing public
acceptance of utility regulatory procedures, at this time, is some stability.
Constantly changing these Btatutues and the regulations only creates
confusion and distrust among the public, even for those who have gone
through the process before.

Finally, our comments should not be interpreted as an effort to improve this
report, nor should they be interpreted as future positions on legislative
proposals which may come from the recommendations. Because we did not comment
on certain recoumendations does not mean that we agree with them. In fact,
just the opposite could be true.

Thank you, Senator Olhoft, for visiting with me last week about this, and I
hope you understand and appreciate my concerns in this matter.

~~~~~.........._-------
Merle Anderson, General Manager
State Public Affairs
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2. The public, at large, cares about all energy related
issues.

1. That the public, at this time, is not aware that hearings
are taking place on energy related is~ues, and
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These assumptions do not appear to be valid concerning citizen participation
at public meetings and hearings during the Certificate of Need phase and the
siting phase of energy related facilities. For example, at the siting phase
of transmission lines it is not uncommon to have 100-200 people attending
hearings and testifying on the appropriate location for the transmission
It is clear from this type of participation that people are being notified
are choosing to participate. Notification procedures usually followed by the
MEQB for large projects included radio, local newspapers, local counnunity
information newsletters, and contacting specific interest groups in the area.
In short, for large projects, the MEQB already follows all of the recommendat
included in the report. This type of notice is appropriate for large projects

However, not all projects require this type of notification. For example,
NSP recently submitted an exemption application for a 345 kv substation to
the MEQB. The substation will occupy approximately three acres of land under
the intersection of an existing 345 kv line and ailS kv line. As the
regulations provide, NSP notified adjacent landowners and .the communities
and counties within which the substation was to be located. It is doubtful
that providing additional notice such as on wire services, television, and
radio throughout the state of Minnesota would have increased the public
participation on this rather insignificant project. However, under the
recommendations included in the Reagan Report it would have been mandated.

Recommendations 1, 2 and 3 prtmarily deal~¥ith ways of increasing the public's
awareness that hearings are being conducted on energy related issues. The
recommendations contain nothing new in that the Minnesota Energy Agency (:MEA)

~ and the Minnesota Environmental Quality Board (MEQB), at the present time,
have statutory authority to tmplement any of the three recommendations.
Therefore, it must be assumed that it is the intention of the author to
mandate that these three recommendations be followed in all cases before
the MEA and the MEQB. These three recounnendations seem to stem from two
assumptions on the part of the author. These assumptions are:
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In conclusion, the regulatory agencies have an of the power to implement
recommendations 1, 2 and 3 as the scope of the project warrants. The
regulatory agency· should have the discretion to use those types of procedures"
that they feel will provide the target population with the information they
Deed, yet'Dot unduly inundate the rest of the population with notices.

tlecoumendation 4: -"''tleCOlllDendation 4 deals with the creation of a public
advisor lD the Energy Agency, Pollution Control Agency (PeA) and the Public
Service Commission (PSC). Further, the recommendation suggests that the
office of the public advisor be an independent agency in a manner similar
to the office of the Beariilg Examiners. 'J.'he position of the public advisor
vas created during the 1977 legislative session. Since that time the MEQB
has dealt with only three projects, and thus there is only limited experience
with the public advisor. However, the experience to date 8uggests that the
public advisor 1s beneficial for citizens. The public advisor prOVides
f?it1zens with an information point within the agency and a person who can
identify appropriate people or reports on the 8ubject within the agency.
It also prOVides a person who can explain the ra~her complicated procedures
of siting power plants or routing transmission li"'es.

Procedures during the Certificate of Need process, rate proceedings and the
environmental impact statement process, are every bit as complicated as
those 1n routing transmission lines and siting power plants. A public
advisor may be a very useful tool in encouraging public participation in
these forums.

The second part of the recommendation deals with where the public advisor
should be located within state government. There are both good and bad
points concerning the idea of creating an office of public advisors. The
good points are that the public advisor would tend to be more independent
and the public would perceive the public advisor as an independent person
outside of the jurisdiction of the regulatory agency. The bad points are
that lD creating another agency there will be a certain amount of duplication
that will cost the taxpayers money. In addition, being located outside of
the regulatory agency the public advisor would be less aware of who within
the agency can provide information to the public, and where that information
should be, 8trengthen idea of close contact with project, and the public
advisor would tend to lose contact with the project under consideration.

Recommendation 5: Recommendation 5 suggests that the MEA, MEQB, PSC, and
the PCA coordinate their information gathering and provide a joint clearing­
house for energy related information.

It is not clear from the text of the report, nor the recommendation what data
the author is referring to. The MEA and the MEQB already require joint
forecasting reports from utilities. All of these documents are public
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information amd most, 1f not all, agencies see them at one time or ..another.
'l" Similarly, draft environmental impact statements, environmental reports,

and other environmental documents are distributed to any, and all, interested
agencies and the public. Therefore, it appears that where possible agencies
within the state of Minn,esota are already implementing this recomnendation
to the extent practical .., The major" problem with this recomnendation is that
the term "energy related information" is so broad and encompassing, and if
taken literally, it would require a public library type operation. Nowhere
in the report does the author define what type of information is not getting
to the public, or describe the type of information that he believes should
be getting to the public. Nowhere in the report does the author show that
the people of Minnesota have been denied or unduly inconvenienced by the
method that is known operation for 83thering energy related information.
In short, the author has propsed an unmanageable solution to a problem
which does not seem to exist.

Recommendations 6 and 7: Recommendations 6 and i deal with the citizen's
right to have access to infoxmation within agency files or possession.

", It appears that Reconmendation 6 and 7 are not needed. Under the Freedom
of Information Act, a citizen already has unqualified right of access to
any nonpersonnel information contained by any agency of government including

" state agencies in Minnesota. ibe author has asked that all information be
indexed, and it's not clear what he means by this. As previously mentioned,
there is a great deal of information on energy related subjects. It would
seem to be almost impossible to index all of this information •. It should
be recognized that government employees have specific jobs to do and must

l carry tlut these jobs to continue their employment'. It appears that adopting
Recommendations 6 and 7 would be making librarians out of government employees
and would not allow them time to carry on their other duties.

Recommendations 8: Recommendation 8 deals with providing transcripts at
little or no cost, removing multiple-filing requirements, and giving citizens
open access to agency experts as witnesses or advisors.

The author contends that it is too difficult and costly for citizens to
effectively participate in the process, and these recommendations attempt
to make it easier for a citizen to'participate. The present system already

. responds to two of the recommendations. Transcripts are available at the
MEQB libra£y, as well as regional libraries aro~nd the state. The Hearing
Examiner already has the authority to subpoena witnesses if it can be demon­
strated that the testimony has ~otential relevance to the matter of the
hearing. Although the subpoena authority is not quite as direct as aUo'wing
citizens to call their own witnesses, some mechanism is needed to prevent
the introduction of irrelevant testimony and unduly burden government employees.
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The third Portion of this reconmendation asks that ....oLlo;LP~'~-;&;I..LJ.I:1g reCl'tU.'I~e.;.
ments be eliminated. '!'he process, as it now stands, requires
preceeding to submit information not only to the hearing ex,~jLne~r

all other parties. This practice originated with the concept
should have an opportunity to face his accusers and also have an opportunity
to know of what he is being accused. The extension of this concept to civil
hearings is that parties to a proceeding bave a right to know what information
is going to the Bearing Examiner so that they can respond. EUmination of
tbis duty would 'DOt be in tbe best interest of a fair and impartial bearing.

Reconmendation 9, 10 and 11: Reconmendations 9, 10 and 11 deal with tbe
rights of individuals to intervene in siting energy facilities, and the
duties of agencies in making decisions.

It appears the author bas based the need for Recommendations 9, 10 and 11,
on examples at the federal level of government. In the Power Plant Siting
Act, there are few differences in the rights of a person (which is defined
as anyone) and an intervener. Both have the right to call witnesses, prOVide
testimony, and cross examine witnesses. About the only difference is that a
party has the right to receive the prefiled testimony of the applicant (and
the corresponding duty to provide all other parties with copies of their
prefiled testimony), and the guaranteed right to address the MEQB. However,
this last right is somewhat superfluous since 'the MEQB usually allows any
citizen wishing to address them to do so. The MEQB has recognized the
right of citizens to participate and has drafted regulations which allows
them to do so. Increasing the number of parties does not appear to be a
problem, but it will create more papetwork which seems to run counter to
Recommendation 8. .

Consideration of all interests is a proceeding substantially different than
considering all relevant interests. Any agency, board or hearing examiner
bas the responsibility to consider all relevant interests within the context
of the applicable law or regulations. To mandate that an agency must
specifically respond to each suggestion, or piece of information 'DO matter
bow outlandish, would tend to confuse and detract from the salient issues.
In addition, considering all issues is different from agreeing with all
issues. In any proceeding where there are opposing groups one side will
win and the other will lose, and the side that loses will always feel that
their interests were overlooked.

Recommendations 13, 16 and 17: Recommendations 13, 16 and 17 suggest that
a variety of institutions and agencies be created to represent and fund
unrepresented interests.

These three recommendations are among the most far reaching in the entire
report. In essence, what they conclude is that our present system of
government has failed and that a Dew system should be instituted •

....
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Recommendation 14: The present process for plant licensing takes approximately
10 years from the first application to the cOUlDercial in service date of the
unit. The major problem with the process has been the inability to plan,
design and license units that far into the future. The author's recommendation
of a two- to five-year extension of this process puts the public in a position
~f responding to utility or agency proposals with even less certainty then
we now have. As fast as environmental standards and energy forecasts are
changing, this would be counterproductive to good public input and participation.

\
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RecoUlDendation 19: The author contends that size, type and location decisions
must be made together. Trying to decide a location for an energy facility

; without knowing what size and type is extremely difficult. The combinations
, available increase when one looks at coal plants, refuse plants with sizes

ranging from 50 to 800 megawatts. It may be helpful in the long run to put
the need and siting decisions under one agency, but processing the need and
siting applications in parallel so that locations are known during the need
process may be the best solution.

Recommendations 20, 21, 22, 23 and 24: The author's main intent seems to be
to force a complete environmental tmpact statement during planning stages
and have the agencies do generation and transmission planning for the whole

The author contends that despite recent attempts by the legislature to
involve citizens in administrative decision making (i.e., the citizens
board of tbe Pollution Control Agency, citizen members of the MEQB,
citizen advisory cOUlDitt~es for siting energy facilities) the"public
interest" is still not being represented by the regulatory agencies or
in the decision making process. We cannot agree with the author on
this point.

Adoptions of RecOUlDendations 13 and 16 would significantly increase the
ttme and expense of constructing any energy facility. Court challenges

;. of agency decision would be automatic because they would cost an individual
nothing since expenses are paid either by the state or by the applicant.
In addition, Recommendation 17 would invite a flood of legal actions
against administrative agencies, because it is relatively easy to demonstrate
that one has a "legitimate issue" in questioning an agency's decision.
For example, when the MEQB decides to issue a ro~\te permit, it usually
must select from several alternative routes, each route having a mix of
environmental, economic, human tmpact and land use advantages and disadvantages.
The time for public participation is during the route selection process,
not after the agency decision is made based on all evidence presented.

_ There are few pure right and wrong agency decisions regarding controversial
project alternatives. For the state to fund any party who challenges an
agency decision by meeting the low threshold requirement of presenting a
"legitimate issue" could result in an extravagant waste of public funds.

'.



Recommendation 39 cannot be adopted as a regulation by the MEQB without
without further clarification in the statute. At the present time, the
law calls for a balancing between the environment, costs and reliability
to excluding prime farmland would upset this balance and could only be
implemented by a change in policy enunciated by the legislature.
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state of Minnesota. A number of federal agencies bave attempted to prepare
general EIS's, and they end up creating a very confusing picture and no
definite answers. The end result is that there still must be review of
specific projects on a case.~-ease basis to determine the environmental
impact of a project.

Apart from the time and confusion caused by attempting to have a generic
£18 tbat 1s updated periodically, the author bas called for a process bere
which adds, according to his time schedule, two years to the plant U.censing
time period. This is based on very conservative time estimates which will
probably DOt hold true during actual licensing. Be has also changed the
content and direction of an EIS by making it a decision-making document.
This causes problems because of the general nature of an EIS and also the
great number of subjects it must cover, with the result that a lot of
writing and opinions are spent on issues which have DO specific standards
or regulations. This puts the utilities 1n an a~st undefendable position.

Recommendations 26 through 36: This group of recommendations deal with
changes in the Eminent Domain statute. Although some changes are necessary,
we do not believe the entire law is in need of overhaul. Some of the changes
suggested by the author such as providing the landowner with a handbook
describing his rights, requiring the 'commission to explain the basis for
the award in writing (or raising the amount allowed for appraisal) are
sound. Requiring the condemnor to pay legal expenses has been tried in
other states with mixed results,and there is not total agreement even among
attorneys who represent landowners that it is a sound practice •

.. Recommendations 37-39: ,'Recommendations 37 through 39 deal with routing and
siting issues. These recommendations were examined by the legislature during
the 1977 hearings to amend the Power Plant Siting Act. The legislature,after
'reviewing these and other suggested changes in depth, choose not to adopt
them into law. However, even though they are not law the MEQB has the
authority to implement Recommendations 37 and 38 at its discretion. There
are~ examples where the MEQB specified exactly where a transmission
line should be located giving neither the utility or the landowner any
flexibility in the location of a line. If it is necessary and justified,
the MEQB can order the utility to follow land lines or designate the exact
placement of structures at this time.



~ Recommendation 40: Recommendation 40 is that a utility must complete both
the MEA and MEQB processes before eminent domain action can begin. This
recommendation is nothing more than what already happens. Since the MEA
has jurisdiction over need, and the MEQB over siting, a utility has nothing
to condemn until the process 1s complete. The example used by the author
in citing the need for this type of change is the Tyrone Nuclear Plant in
Wisconsin. The example is not applicable since the Tyrone site was purchased
before the court ruled that the Tyrone Project was under Wisconsin PSC
jurisdiction. This recommendation seeks to solve a problem that is not
a problem.
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PHONE: (507) 451·2480

208 SO. WALNUT. P.O. BOX 800 • OWATONNA, MINNESOTA 55060

February 21, 1980

Science and Technology Research Office
Room 49, State Office Building
st. Paul, Minnesota 55155

Mr. Patrick Lee Reagan,
Consultant

Comments - Regulating Electric ..'
utilities in Minnesota

Sir,

The following comments are the writer's and do not necessarily reflect
views of the OWatonna Public Utilities or any other organization the

writer may belong to. They are based on the writer's 20 years experience
the utility field.

In reviewing the above mentioned document, I wish to make several
general comments before offering specific comments to the recommendations
of the report. The overall document appears to be setting the stage for
further polarization of the citizens of Minnesota as it applies to the
utilities and the regulatory agencies of Minnesota.

The report makes a serious inditement of the whole legislative and
regulatory process for the State of Minnesota. I do not believe that the
data that was gathered for the report can substantiate this conclusion.
It is my understanding that a total of 600 questionnaires were sent out,
of which 400 were sent to interested persons, with only 18 responses.
There were also nine responses from the utilities and seven from government
agencies. If this, in fact, forms the total data base for this study, then
I have to say that this study cannot be used for any true reform of the
regulatory process in the State of Minnesota.

The report ·says in essence that more state agencies and more laws are
necessary to reform a situation that exists only in the author's opinion,
not supported by data, and if the report is an inditement of the regulatory
process then how does the author perceive that more regulatory impediment is



110

Page 2

Mr. Patrick Lee Reagan

going to cure. the problem. It appears that the regulatory and legislative
processes are currently in p~ace to do what the author wants to be done.
All it needs is time to truly test out some of these procedures. It is
interesting to note that to date there has not:been a power plant sited
under the complete regulatory process as it now exists, but the author is
inditing that regulatory process even though it has not been tried to its
fullest extent.

While public participation is needed and welcomed since it affects
all the citizens of the State of Minnesota in the siting of power plants
and transmission lines, a line is going to have to be drawn eventually
as to how much the regulatory process can be slOwed down by interested
groups, even though these interested groups may only represent a very,
very small minority of the total population that is a~~ected by a given
project. It appears from the recommendations that if we were to implement
them completely, any voice being given the opportunity to intervene and
supported by tax funds or portions of the electric utility's revenues would,
in fact, eventually do more harm to the citizens of Minnesota than the
rules and regulations are txying to prevent in their current form.

. The best way for all citizens to be heard is through the legislative
process and not through administrative procedures and agencies that do not
have direct accountability to the citizens. If the citizens do not ~ike

the action of the legislature, they can indicate so by their letters and
phone calls to the representatives, or if worst comes to worst, voting them
out of office at the correct time. Whereas regulatory agencies are not
accountable in any direct manner to the citizens for their actions or inactions.

RECOMMENDATIONS 1, 2, and 3

The Minnesota Energy Agency and the Minnesota Environmental Quality
Board already have the authority to.implement any of these three recommendations
and to allow flexibility to the agencies. I believe it would be best to
leave it as is. All projects do not require the same type or degree of
notification, and some flexibility should be allowed for the determination
of the project size and importance.

I do believe making reports available to all of the public libraries in
the affected area would promote better access. However, I question how many
of these reports will really be read.

.'
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COMMENDATION 4

The advisor should be located in the agency rather than a separate entity.
advisor located within the' affected agencies will be better informed and

~le to answer the questions from the pUblic better than a separate office.
tn addition, there is the additional layer of bureaucracy that will result
from a separate office. '!'he advisor within the agency currently has worked
very well on those limited projects where it has been used.

RECOMMENDATIOOS 5, 6, and 7

, Recommendation 5 has already been implemented. Concerning recommendations
6 and 7, there is no information to suggest that citizens have been denied the
right of access.

To turn over the multiple filing requirements to a state agency or
another agency other than the parties affected, is removing due process,
in my opinion, from the parties that are affected. This recommendation makes
the assumption that the agencies will at all times act 100\ in favor of the
intervening parties. It also assumes the agency will make no mistakes in
making sure that all affected parties receive copies. Since it is very hard,
at ~e present time, to make sure those affected parties get correct notice
and correct opportunities, it is rather hard for this writer to understand
why someone would want to relinquish this right.

RECOMMENDATIONS 9, 10, 11, and 12

Assuming there is a problem, 1t should be remembered that the group
that loses will always feel their interests were in some manner overlooked.
Therefore, considering all issues is certainly different from agreeing with
all issues which is the losing parties particular stance.

RECOMMENDATIONS 13, 16, and 17

For the legislature to create more institional mechanisms to provide
presentation to unrepresented interests, indicates that the author does not
feel that all interests are being represented. I would call the author's
attention to the fact that it appears that the interests of everyone in the
state are pretty well represented or have a chance to be represented in the
administration of the rules and regulations. This can be evidenced by the
amount of intervention on the part of various groups for pOwer plants and
transmission lines, etc. With the amount of mailings that are sent out by
the agencies to those interested people and the responses that are received,
I would certainly think the interests that want to be represented are, in

·._ - _ _- -- .. _.. '.' ...
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fact, being represented.' Has it occurred to the author that sometimes groups
do not have any particular position on a particular project. Therefore,. they
do not appear' in behalf or against these projects. Consequently, to say'
that these interests are not represented is totally inappropriate.

RECOMMENDATION 14

: Recommendation 14 proposes in essence to add an additional two to
five years onto to the already long process of placing a power plant into
commercial service. Currently it is ten years, as admitted by the state
agencies themselves. It is very hard to project all of the variations
that can occur over a ten year time frame, 1e~.alone a twelve to fifteen year
time frame. It should also be bore in mind, the technology is changing
rapidly enough that these long delays of now ten years are precluding some
advantage being taken of the new technologies. Therefore, we would be
further ahead to speed up the process so that we do not have so much time
and money invested into a siting process that it becomes nearly impossible
to back out of it. What the author is really saying is that a current
application for a power plant as filed in 1980 would not be on line until
1990, provided everything went well in the permitting and construction
process. According to the author of the report, if recommendation 14 was
implemented, we would be talking 1995 before this same power plant could be
in service if it was submitted for application this year, 1980.

RECOMMENDATION 15

Collecting rates under bond has generally been recognized as an effective
way to avoid the effects of regulatory lag and have the revenues more closely
match the expenses and the rate base. Since rates are based upon rates of
return to the utility, it is very incumbant upon the utility to file and
receive, if necessary, rate increases as close as possible to its estimation
that additional rate recovery is necessary. Since Minnesota has a 90 day
suspension of the application for a rate increase to make sure the application
is complete and proper, this allows a quick review, but it does offer the
regulatory agency much longer time to clearly investigate whether the rate
increase is justified. The utility gains the advantage that it is recovering
its costs more closely to their actual occurrence and the customer gains from
the fact the utilities financial position is able to be kept in better shape
to reduce the amount of borrowings.necessary to finance current expenditures
and future additions to the system. This holds true whether these utilities
would be investor owned or consumer owned such as municipals or the REAs.
If there is perceived to be a problem that utilities are raising monies through
the rate process, then supposed abuse could be handled in much more satisfactory
ways than eliminating the rates under bond.

1
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RECOMMENDATIa£ 19, 20, 21, 22, 23, and 24

It would appear>'that ~e state would be IDUch better off if we were to
pattern our process to work with the federal EIS structure rather than
trying to implement a structure for EIS. Permitting this is completely
not in step with the federal EIS structure. If the federal EIS does not
specifically cover Minnesota in its applications, then an addendum could be worked
out to the EIS process to cover the unique, if any, applications for
Minnesota. However, to require several EIS or partial EIS procedures in
the permitting process, is just adding more obstacles to the already rather
cumbersome project applications. What the author is suggesting is that the
current process, if it worked perfectly, requires 3~ years, but would now
require 4~ years. This seems rather unacceptable, especially if it is
considered the preparation time for the Certificate c~~ Need is not included
in here. If that is included, then we have Six years;"'>almost two more years
than is currently required.

RECOMMENDATION 25

The use of life line rates has been studied in many other states, and
as of this writing, no conclusive evidence has been submitted that the
intent of life line rates really works. Some assumptions are made that the
low energy users are in fact, the poor or the fixed income people. This
has not been borne out in actual fact. The life line rate also is a broad
brush approach to a problem >that is more properly handled in other agencies
that are currently in existence to handle these specific problems, such as
the amount of income that a person can afford to spend on energy. There has
been several recommendations to the Minnesota legislature as studied by the
various committees, such as the Committee on Commerce and the House Select
Committee on energy. Both of these have come to the conclusion that a life
line concept cannot be supported in Minnesota.

RECOMMENDATIONS 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, and 36

Dealing with eminent domain covers territory where the attorneys are
much more expertise in knowing what is acceptable in the legal process.
However, from the writer's standpoint, the recommendations as submitted
certainly make sense and should be pursued in the best efforts so that it
treats the property owner with all due process and the proper respect and
importance is given to the individual's rights as a property owner.

'.
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RECOMMENDATIONS 37, 38, and 39

The MEQB already has authority to order exact locations. The MEQB
has authority to implement recommendations 37 and 38 at its discretion and
if prime agricultural land is excluded (no definition being given for
prime agricultural) it appears that in parts of Minnesota there would
be little if any transmission line construction able to take place. Even
with small power plants located next to the primary energy users, transmission
lines are still required to bring power to the energy users and to connect
other small power plants for reliability. The need for transmission lines
still exists and to exclude large amounts of real estate from transmission
lines would endanger the economic safety and welfare of many of the citizens
of Minnesota, rural as well as urban.

RECOMMENDATION 40

Recommendation 40 is already happening. A utility has nothing to
condemn until the MEA and the MEQB has, in fact, completed their processes.
This problem cannot exist since it is not currently a problem.

I would be most happy to discuss these recommendations and any questions
you may have concerning my comments any time. Please feel free to write
or call me.

;:;Jv
David M. Martin,
General Manager

DMM/mrn

I
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Regulating Electrical Utilities

in Minnesota:

The"Reform of Legal Institutions

INTRODUCTION: .

One of our most serious concerns with the report is that it is

directed at problems that may exist only in the mind of the author. A

total of about 600 questionnaires were sent out. Of about 400
....

questionnaires sent to "interested persons", only 18 responses ",'ere
.

received. These 18 responses plus nine from the utilities and seven from

tovernment agencies supposedly f~rm the total data base on ""hich dramatic
.~

and far reaching changes in the statutory structure are proposed. Yet,

the responses play almost no role in the analysis. There is very little

in these responses that suggests a serious problem exists. It appears

that the author reviewed in treat detail what has been proposed in other

states and at the federal level and then uncritically and with~~t,.

evaluation, proposed that lIIany of these changes be' instituted in

Minnesota.

Unfortunately. the report seems to take the position that the only

solution to the perceived problems is the formation of new or expanded

government agencies. At our count, four new governmental organizations

would result if this report were implemented. It does not seem reasonable

to us that solutions to either real or perceived problems in the

administrative decision-mnking process are best achieved by instituting

new administrative agencies. If problems .really do exist, we suggest that

1 -
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other solutions more consistent with the eXisting' administrative

structure could be found. However. we seriously question whether this

report represents anything other than the opinion of the author. The

repor~ does not include any data or docu~entation to suggest that this

opinion is indeed "public opinion".

Over the past several years. the Legislature and the administrative

agencies have responded to recognized pressures for more public

involvement in administrative decisions. by instituting citizens' boards.

citizens' advisory committees and numerous public hearings. This report

appears to have disregarded or consider them ",inad~quate for some reason.

The' report implies that the regulatory str~cture for energy facility

permitting, citizens' advisory committees, public hearings, public

information meetings. etc .• are all inadequate and must be augment~d

sub,stantially. Have these efforts failed? How? Will more administrative

agencies provide a better solution? We doubt it.

The Minnesota Wisconsin Power Suppliers Group is supportive of broad

public participation in administrative decision-making as has already

been mandated by the Legislature. We see no pressing need for ne\'l

institutions or major modifications. It is our belief that public opi.nion

is most effectively reflected through the Legislative process and not

through quasi-judicial administrative structures that are remote fr6m

public accountability. The Legislature has the pO\'ler to revie\Y

administrative rules and to oversee agency decisions. In addition, all

agency decisions must reflect the policy of the Legislature and these

decisions are subject to judicial revie\'l.

Finally. we would hope that if modifications arc made to increase

public involvement. that those steps would be directed at promoting

consensus, not polarization. We believe t.he structure of agencies
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assertion that there is not enough notification of formal proceedings no\y .

issues. The recommendations contain nothing new, since the tlinnesota
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Although we have no qUllrrel with more extensive notification to the

most appropriate and effective considering the project and the impacted

RECO~frffiNDATIONS 1, 2 and 3

consensus amoung the diverse utilities included with the M/WPSG.

agencies should have the flexibility to use those procedures that seem

not all projects require this type of notification. The regulatory

Recommendations I, 2 and 3 deal primarily with ways of increasing the

public's awareness that hearings are being conducted on energy related

. .
statute) that these recommendations be followed in all cases. However,

Energy Agency and the Minnesota Environmental Quality Board already have

statutory authority to imp] ement any of the three recommendations.

Therefore, it appears that the author's intention is to require (by

public in regard to energy issues. we find very little basis for the

processes being studied. and without significant outside input.

In the follOWing specific comments, we have tried to combine a number

of recommendations under general groupings in order to facilitate

complex issues without any real data, no actual experience with the

general comments, we hope that t~is report will be viewed 8S what it is, a

single repo.rt provid.ing one individual's attempt to address lIlany highly
.'

proposed in this report will promote polarization and will set up a

structure in whicb a~y voice. regardless of bow biased. is given an arena

in whic'h to perturb decision-making. In closing these introductory

.
w

. If there is a complAint aboul lack of information,. it is generally in

reference to that period of time prior to the formal application by the
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utilities (either need or site) and thus. prior to a formal hearings

aWlounccment. The utilities a~e working to minimize this difficulty by

making a positive effort to open up the planning process to the public

during the development of applications anq prior to submittal of formal

applications for a~ency decisions. This effort by the utility is

illustrated in the early public involvement in the UPA's Benton County to

Milaca transmission line. the early announcement of the planning process

for NSP's consideration of a metropolitan generating facility and the

early announcement of the Southern Minnesota Municipal Utilities

Association's potential for generating needs in southern Minnesota .. In
.'

all three of these examples. public announcements were made through news

releases and meetings with local government and public gro1-lPS prior to any

formal applications in order to alert the public at the earliest stages of

planning.

RECOWoIENDATION 4

In the short experience that the utilities have had with the public

advisor concept. they have found it works reasonably well. The reason is

that the public advisor has been a generally knowledgeable single point. of

contact within the agency and has acted as a facilitator rather than an

advocate. That is t the public advisor has provided a central point wi thin

the agency for citizen inquiry about a project. At the same timet the

public advisor bas provided the citizens with an objective explanation of

the process and their rights.

One of the main advantages is that the public advisor is located

within the MEQB. The disadvantage of being located outside of the agency

is that the public advisor would not be aware of \\'ho \\'ithin the agency can

provide information to the pul)lic and ·what information exists. Thus, we

.. 4 -
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"do hClV~ difficulty with the second part of this recommendation -- the

creation of a new office of public advisor.. This will simply promote

conflict. and misundeistcmding rather than resolution and understanding.

As we have said ~bove, government works best as a facilitator --advocacy

in government sin~ly institutionalizes special interests.
",

RECOMMENDATIONS 5, 6 and 7

We see no problem with promoting coordination between the agencies

and the provision of adequate information to citizens. In fact, the MEQB

was established specifically to accomplish these ends. Thus,

Recommendation 5 has already been implemented.

The other two recommendations appear to be based on ~he assumption

that citizens have been denied the right of access. We have no

inf~rmation that would suggest this to be true. Citizens already have

unqualified right to access to non-personal information held by any

agency. No one, as far as we are aware, has been denied information by the

egcIIcies in any procedure related to environmental review. \~e agree \dth

the need of open and free access to public information, but at the same

time, \\'e oppose the idea that our governmental agencies should act as

public librarians for potentially aggrieved special interest groups.

RECOHt'JENDATJON 8

"1e agree that transcripts should be made available to the publiC'. but

there should be reasonable lim! ts. It would seem worth\,'hilc for

transcripts to be placed at .all public librari.es \\'ithin the study area

(whethcl" thAt area be a routc or site). We cannot agree ho\,'cvcr, that the

. multiple file requirements should be removed, and we do not. feel th~t this

is in the best interest of th~ parties involved. The question 'I'ould

.. 5 -
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appear to be one of due process--notification of the other parties. The

process as it now exists~ requir~s the parties to a proceeding to submit

information not only to the Hearing Examiner~ but to all other parties.

This practice has its roots in the concept that each of us should have the

opportunity to face o~r accusers--and also have the opportunity of knowing

of what we are being accused. The extension of this concept to civil law

requires that parties to 8 proceeding have a right to know what

information is being provided to the Hearing Examiner in order to

adequately respond. Transferring this right and duty to the State would

not be in the best interest of a fair and impartial hearing--and most

certainly not in the best interest of the parties involved.

As far as we know~ the public already has access to agency staff-­

within reason, of course. However, the staff cannot be unqualified in

their response to individuals. The agencies have statutory requirements

placed on them by the Legislature and these must be met--this is the

primary duty of the agencies in their response to the best interests of

all citizens as expressed by the Legislature.

RECO~rrffiNDATIONS 9) 10, 11 and 12

These four recommendations again simply assume that there is a

problem where there is no substantiation that one exists. In \I'hat

specific instances have the solutions suggested in Recommendations 9, 10,

11 and 12 been needed? \~e do not see \\'here and in ,."hilt instances there
•

have been problems. If there is no problem, no solution is required.

In regard to Recommendntion 11, the agencies now have the

responsibility to listen and to respond, t.o all relevant interests.

Consideration of all interests is substantially different from

consideration of ull relevant interests. Any agency, board or hearing

- 6 -
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examiner hOiS the responsibility to consider all relevant interests within

the contcxt of the applicable law or regulations. To mandate that an

agency tIlust specifically respond to each suggestion or piece of

information, no Dlatter how unreasonable, would tend to confuse and detract

from the actualques~ionsat issue..

In addition, considering 811 issues is different from agreeing with

all issues. In any proceeding where there are opposing groups, one group

will win and the other will lose. The group that loses will always feel

that their interests were overlooked.

The responsibility of the agencies is to notify and listen to the

interested public and then evaluate the information received. However,

"all interests" is simply not determinable.

RECOJ-1IENDATIONS 13) 16 and 17

These recommendations are the most far reaching of all those in this

report and our comments in the introduction are directed most specifically

at these recommendations.

The key to these recommendations, in our minds, is the first sentence

in Recommendation 13. The sent.ence reads: "The Legislature should create

a varicty of institutional mechanisms to effectively provide

representation to unrepresented interests in governmental decision­

nlaking". \.,7ho arc these unrepresented intcrests? Why are they not

reprcf>ent.ed by our elected officials as \\'c all are? Ho\\' ''>'ill the

fOrlllstion" of an Office of Public Counsel, all Office of Ci tizens' Advocate

or a Center for Intervcntion assure adequate and fair r.epresentation of

the best interests of our total citizcllr)'? Whi ell "pul)lie" or ci tizcn

group gcts rc!>resentntion in a pr.ocess whcre several. routes or sites nrc

being considered? Is the only solution to real or perceived probleolR in

.. 7 ..
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1:lae administrative agencies the formation of additional administrative

agencies.

Recommendation 17 would invite a flood of legal actions against

admini~trative agencies because it is rela~ively easy to demonstrate that

one has a t'legitirna.te issue" 'in questioning an agency's decisi,on.

Requiring the State to fund any party who challenges an agency decision by

meeting the low threshold requirement of presenting a "legitimate issue"

would result in chaos and unending delay.

In the past. the Legislature has acted responsibly to try to ensure

effective citizen involvement in administrative decisions. The citizens'

board of the Pollution Control Agency was an~~arly effort at this. as are

,the citizen participants in other agencies -- particular~y the citizen

members on the MEQB. In addition. we have the Citizens' Advisory,

Committee on the Power Plant Siting Program and the numerous advisory

committees on site and routing decisions. In what way have these many

citizen participants failed in their intended purpose? The report has not

even attempted to evaluate the effectiveness of these groups. but has

only -- blindly. in our opinion -- proposed additional administrative

agencies.

RECO~ffiNDATION 14

The present process for power plant licensing takes approximately 10

yearfl from the first application for a Certificate of Need to the

commercial in-service date of the unit. This already presents a major

problem because of the difficulty and uncertainty in forecasting.

planning, designing and liccnsing units., Forecasting need, 10 ycars into

: the futurc, is fraught with uncertainties -- and the uncertainty increases

as the length of time increases. One sh,ould attempt to structure the
"

.. 8 ..
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Certificate of Heed as close'as possible to the proposed in-service date.

The author's recommendation of a two to five-year extension of this

process puts the public in a position of reacting to utility or ,agency

prC7pos.als with even less certainty and dep,endable information than we now

have. Considering how fast env~ronmental standards, technology, and the

economic't:ondit~~ns change~ we ~elieve that this would be counter­

productive to effective permitting and public participation.

One should recognize that extending the process two to five years, as

this report proposes, would mean that all system additions scheduled for

1990' would already be two to five years behind schedule.

RECO~frffiNDATIONS 19, 20, 21, 22, 23 and 24

In regard to environmental regulations to the general comments are

app!-:opriate. First, the structure of the statutes and the regulations

have been changed so often, we have yet to see a power plant application

and only one transmission line application come under the entire process.

In the one translIIission line application (UPA-TR-2) where the entire

process was followed, the process worked without controversy on either

side and produced general public consensus. In fact) the utilities"

efforts to work with local citizens and the Citizcns'Advisory Committee

resulted in 8 scheduled hearing in \'.'hich no adverse testimony was

presented. The Citizens' Route Advisory Committ.ee, the utility involved,

the tffiQB staff, and apparently the broader public, all supported the !.inal

route recommendation that was brought before the lIEQB for approval. In

retard to the questions of po\\'er plant permitting, no proposal has yet

cone through the entire process from Need through Siting through EIS. It

, seems um~isc to change a process that has not even been tcsted on no more

evidt~ntial 'basis than tbat presented in tbh rcport. Therc arc

.. 9 ..
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problems ,-- particularly of the extended time required for the process as

discussed below -- but since 'the process seemed to work well in its first

complete test, it does not make good sense to change it without evidence

that it is either unworkable, unfair or flawed.

The second difficulty that we have with the· proposals contained in

these recommendations is the time required to complete the permitting

process. This is one of the most significant obstacles that proposers

. face in this State. The present structure, if it functioned perfectly and

without extensive data requirement, would take approximately two and one­

half years to go from Application for Need through Siting and to a

complete EIS. Since for a power plant, MPCA requires one year of site

specific data prior to the EIS, if the system worked perfectly, without

delays, it would require about three and one-half years. As the

individual parts of the system (Need, Siting, EIS) have operated

historically, we estimate that about four and one-half years are required

to go through the entire process to obtain a final construction permit.

This does not include the time required for preparation of the application

for a Certificate of Need. In the document under review, the process

would require five and one-fourth years -- almost two more years .(not

including the time required for the preparation of applications for

Certificate of Need and Site Certification and the time for data

collection).

It also appears that the author intends to propose at least two

complete Environmental Impact Statements J starting during th.e planning

stage and ending with a final project EIS. Further, it is proposed that

the agencies do generic EIS's and generati~n and transmission planning for

the whole State. \~e should. learn from the federal experiences in tId s

regard. A number of federal agencies have attempted to prep,1rc generic

- 10 -
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EIS's and they have resulted only in confused analyses and no definitive

answers. The end result will be that proposals will still have'to be..
reviewed "on a case-by-case basis~ Very ·litUe-, if anything, would be

gainecl.

To complicate matters even more, the state process -- even as it

exists today -- must be integrated with the federal requirement for an

ElS. The federal process consists of a single step -- preparation of a

Federal Envirorunental Impact Statement (FEIS) ..- prior to formal

permitting or licensing procedures. The FEIS is intended to incorporate

statements concerning all issues of concern into a single effort: i.e.,

need; alternative energy systems; alternativ~l of size, siting or fuel;

conservation; etc. Because of conflicting and duplicativ~ requirements)

federal and state requirements completed concurrently now can require ~ix

or ~ore years for completion rather than the approximatel)T four yea'rs that

the state process would take alone.

If we must change, why not pattern the process to work better with

the federal EIS structure?

RECOHHENDATIONS 37 I 38 and 39

Recommendations 37 through 39 deal with exact locations in routing

and siting. Although not law, Recommendations 37 and 38 are present

general practice for utilities. In any event, even though not la\,') the

tIEQB hal' the authority to implement Recommendations 37 and 38 at its

discretion. There arc a number of instances ""here the tl'EQB has specified

exa~t locations. giving neither the uti lit)' nor the bndcH..'ner any

flexihility for negotiation.

Since following property lines where ever practi~al and negotiatiang

locations ".'ilh landowners is the present ~encr.al practice - .. and since the

- 11 ..
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MEQB already bas authority to order exact locations, these

recommendations simply express today's practice.

If prime agricultural land ~s included as an exemption, it would

appear: tbattbere would be very little,' if any) transmission line

construction in the 'southern pa.rt of the State. It does not appear. to us

that this makes much sense in terms of reliability, costs or the best

interests of the people of southern Minnesota'.

RECO~lliffiNDATION 40

Recommendation 40 is that a utility must complete both the tffiA and

lffiQB processes before eminent domain actions can begin. This

recommendation is nothing more than what already happens. Since the lffiA

has jurisdiction over need and the lillQB over siting, a utility has noth~ng

to condemn until the process is complete. The example used by the author

in citing the need for this type of change is the Tyrone Nuclear Plant in

Wisconsin. The example is not applicable since Tyrone site was purchased

before the court ruled that the Tyrone Project was under Wisconsin PSC

jurisdiction. This recommendation seeks to solve a problem that is not a

problem.

- 12 -



Minnesota Power & Light Company
Minnkota Power Cooperative
Northern States Power Company
Otter Tail Power Company
United Power Association
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February 21, 1980
'.

80 WEST aUPlE.. IO.. aT'UtET. DULUTH. M'NNESOTA .s.oa
PHONR (AnIrA .t.) " •••••• ,

MINNESOTA POWER Be LIGHT COMPANY

Cooperative Power Association
Dairyland Power Cooperative
Interstate Power Company
Lake Superior District Power Company
Minnesota Municipal Utilities Ass'n.

As you know, the report is voluminous and the issues very
complex. We have reluctantly devoted a significant amount of
man-hours to this effort. Considering that complexity and that
several utilities may have differing views, the M/WPSG comments
represent only those areas where reasonable consensus could be
developed. Also, for the most part, the comments are to grouped
recommendations rather than individual recommendations and each
of the utilities has retained the prerogative of responding indi­
vidually. In this regard, because of the breadth and depth of
the report, the lack of comment on any specific issue or recommen­
dation should not be taken to imply approval or lack of disn~ree­

ment. Further, our comments are directed on]y at this report and
the recommendations therein. If, in fact, legislative proposals
surface regarding various issues touched on in 'the report, we will
address these as they arise.

Tbe Honorable Wayne Olhoft, Chairman
Joint Legislative Committee on

Science & Technology
29 State Capitol Building
St. Paul, Minnesota 55155

Dear Senator Olboft:

Pursuant to our earlier communications I am enclosing
Minnesota Power & Light' Company's comments on the draft report,
Regulating Electrical Utilities in Minnesota; The Reform of
Legal Institutions. Additionally, on behalf of the Environmental
Committee of the Minnesota/Wisconsin Power Suppliers Group
(M/WPSG), you will find a joint response and commentary on the
major environmental/regulatory portions of the report: specifically,
Recommendations 1-14, 16, 17, 19-24 and 37-40. For your informa­
tion, tbe Power Suppliers Group consists of tbe following electric
utilities serving Min~esota and Western Wisconsin:

- _a •..

OMAS A. MICHELElTI
or of Governmenta' A"I'"

.nd Aublanl 5eCIetIrv
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The Honorable Wayne Olhoft
February 21, 1980 "'.
Page 2.

To summarize generally, we are of the 0p1n1on that while
portions of the Report may be worthy of further consideration
and study, the bulk of the recommendations are unsupported,
undocumented-,-- and erroneous. We would suggest that the Report
does not warrant publication.

Thomas A. Micheletti

TAM:ed
Enclosu;:yS

Bcc; ~. John G. Malinka (w/e)
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MINNESOTA pmrER & LIGHT COMPANY'S

ADDITIONAL COMUENTS ON TilE DRAFT REPORT,

"REGULATING ELECTRICAL VTILITIES IN MINNESOTA:
'..' THE REFORM OF LEGAL INSTITUTIONS"

Recommendation 15: Response is contained in the two attached
papers irom the Minnesota Investor-O\vned Electric Utility Infor-
mation Guide. ~

Recommendation 18: (Was omitted from Report Summary) ,
Presently all agency fees are paid by the utilities in the
MEA, MEQB or llPSC either by the annual assessment, a contested
case assessment, or direct billing on a per hour basis. We have
never encountered a situation where such an agency billed a
"plaintiff" for any services the agency performed •

. Recommendation 25: Response is contained in, An Analysis of the
Lifeline Rate Issue, a study conducted by Mr. Randall J. Falken­
berg. The study pertains to lifeline rates and MP8~ customers.

The Legislature has considered the energy assistance proposals
as a more efficient and effective method of assisting low income
people with their home energy costs. MP&L has supported the
energy assistance concept since 1978.

Recommendation 26: MP&L currently mails the petition ~'ith the
Notice of Hearing as a matter of courtesy to the landowner. The
petition should definitely not have to be published as notice
as it is too long and publishing would be costly.

Recommendation 27: The non-contiguous tracts of land provision
as covered under MSA ~17.086 should be left as presently written.
To allow the commissioners to determine whether the tracts are··, '
dependent and use connected may impose a burden of decision upon
the commissioners well in excess of their capabilities. When the
propriety of use relationship is debated, this seems clearly to
be an area reserved for appeal before a salaried judge.

, Recommendation 28: It should also be noted that an appeal from
a commissioners' award is a Trial de Novo. That is, the commis­
sioners' award has no binding precedent on the jury when an eminent
domain appeal is heard. :Thercfore, requiring the commissioners
to make findings of fact Would not cause a legal delay in a
challenge to those findings and a subsequent appeal. Any problems
with the commissioners' findings would generally be ignored when
the matter goes into an appenl before a jury because the damages
are totally examined for a second time without regard to the prior
findings .

.,
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Reeommendation 29 :''--MP&L concurs .

•~~>

Recommendation 30: Inasmuch as it is often difficult in a small
county to locate a qualified real estate appraiser who is unbiased
to either party to the:action under consideration,' the following
may be more:appropriate: (1) a ~eal 'estate broker, (2) a qualified
real estate appraiser or other person familiar with real estate
values, and (3) an attorney knowledgeable in eminent" domain or
real estat.e l~w ..

Recommendation 31: In'regard to burden of proof on appeal, it
usually is the case that the landowner wants more money and the
utility wants to pay less. In other·words, if one party appeals,
the other party generally enters an appeal in the opposite way
even though the second party may not have appealed had the first
party not appealed. It may be appropriate to require each party
to shoulder the burden of proof as to any value different from
the commissioners' award. In other words, the utility would have
the burden of proof of showing that the land is worth less and
the landowner would have the burden of showing that the land is
worth more. This, of course, would change existing law, but in
fact, would probably not make a major difference in jury awards.

Recommendation 32: Initially, this recommendation changes exist­
ing procedure followed by MP&L to the extent that awards in all
actions, regardless of whether the project falls under MEQB
jurisdiction or not, can be received by the landowner in ten
installments, the balance drawing interest. It is improper to
have to pay interest on a commissioners' award that is either
refused by the landowner or that cannot be tendered due to liens
or other encumbrances on the property. In the case of appeals,
should the award rendered by the jury exceed that awarded by the
commissioners in the initial action, interest may then approp­
riateJ.y be payable on the initial amount of the commissioners'
award for the period of time from the filing of the report and
award of commissioners until the jury award payment is made to
the landowner. There is no point to be materially gained by
applying a retroactive clause to include aJ.l awards presently __ ,,-
held by the courts to this provision of proposed legislation~

Finally, to allow the money deposited with the Court to be released
upon landowner demand places an undue burden on the Clerk. He
must then decide whether all reasons causing the' initial deposit
have been satisfied. This should remain a judge's decision.

Recommendation 33; To require the utility to pay all appraisal,
witness and attorney fees: in appeals is simply going to encourage
landowner appeals,' even in the case of a satisfactory award,
as the clement of risk becomes almost nil. Present law calls for
covering responsible appraisal fees up to $300. (MSA 117.085}
It would ~eem that all related expepses should be ~nclud~d on
the commissioner level onl~7 if the award exceeds our offer b}' at
least $700 •. This margin would eliminate the tendency of the land­
owner to completely disregard our offcr~

-2-
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It should also be ~otcc.l that mnny attorneys accept eminent domain
cases on n contingent fee basis, especially when a major taking
is involved. Therefore, paying attorneys' fees would be a major
burden on the utilities in a large settlement, and if there is
not a large inereasc in value, the landowner would have to pay
very little ~r no attorneys' fee".

Recommendation 34: Although it is generally MP&L's present
practice to have appraisals done and offer that price to the
landowner, It can cause some major delays and potential issues
at trial in regard to whether the Company properly negotiated
the matter. If suth ~'statute is passed, a section should be
placed therein which states that the burden is on the landowner
to show that the Company did not attempt to negotiate properly.

Recommendation 35: The nature of condemnation generally indicates
that someone is not totally satisfied with the taking of his
property, either due to the value or to a general objection to
the facility in the first place. Therefore, as a general matter,
feelings are on edge, and it would be much more likely that a
.landowner would accuse the utility of misdealing.

Recommendation 36: Presently, utilities are worlcing with the
MEQB in its proposed Post Designation Program. Part pf that
program calls for the development of a handboolc. The Wisconsin
handbook is very complex and confusing to the landowners.

Recommenpation 37: This could in some cases create a domino
effect on structure placement, involving repeated calls on
landowners with whom negotiations have been completed. MP&.L is
o~posed to this for the reason that time limitations will often
be overrun and more ill will may be created than positive feelings
toward the utility. "

Recommendation 38: The following of land lines with transmission
lines under MEQB jurisdiction is presently a recommended procedure
and as such should not hnve to be pursued further. To amend th~s ..... -.
to a mandatory status may, in some instances, invoke an unnecessary
hardship on the landowner.

RecommendRtion 39: If the MEQB amends its policy to include prime
agricultural land as an exemption, it would appear that there

. would be very little, if any, transmission line construction in
southern and western Minnesota in the future. The increased cost
of fossil fuels and their related scaricy is going to create a
greater need for electric power in all parts of the state. This
type of rastriction, therefore, creRtes a burden to utility and
consumer alike that overshadows benefits to individual landowners.

-3-
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Recommendation 40: We doubt that any court would allow condemna­
tion prior to a Certificate of Need or Consturction Permit or
Certificate of Site Compatability being issued. The law, as it
presently exists, seems to indicate that the state must first
grant these particular permits .. Further, a utility would not
proceed to condemnation prior to having a site or a route due
to the fact that it would be spending money for something it was
not sure it would need. As a matter of fact, such a condemnation
procedure could serve .. to turn the decision away from that si:te
or route. .

-4-
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DISCUSSION MEMORANDUM

RATES UNDER BOND

Minnesota Statutes Chapter 216B which provides for state regulation of

gas and el~ctric utilities was enacted by the 1973-74 legislature after'

118ny hours of testimony .nd discussion.,.
I •

' ..
After very extensive consideration, the legislature added the following

provisions to the proposed Statute:

216D.Ol Legislative Finding. It is hereby declared to be in the

public interest that public utilities be regulated as h~reinafter

provided in order to provide the retail consumers of natural gas

~nd electric service in this state with adequate and reliable

services at reasonable rates, consistent with the financial and

economic requirements of public utilities and their need to

construct facilities to provide SUCh, services or to otherwise

obtain energy supplies, --- provided herein.

216B.16 Subd. 6. The Commission, in the exercise of its powers

under Laws 1974 Chapter 429 to determine just and reasonable rates

for public utilities, shall give due consideration to the public

need for adequate, efficient, and reasonable service and to the

need £! the Eublic utility for rev~ sufficient to enable it to

~ the ~ ~ furnishing the service, including adequ3te

provision for depreciation ~ its utility property used and useful

in rendering service!£ lli public, !m! !£ E!!! ! fair and

re~sonable return upon the investment in such ~oEerty.
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"': Regulatory' iag is one of the biggest obstacles preventing a utility from

earning a tair and reasonable return on its investment. A major factor

contributing to regulatory lag is the delay in time from the time the

utility riles.for a needed increase in rates and the time the utility

-.actually starts collecting the higher rates.

The 1974 legislature recognized this fact,and as a result included the

rates under bond procedure in the regulatory statute they adopted.

Under present procedures, when a utility desire~ a major change in
.'-<

rates, it files a notice with the Commission. The contents of this

~ filing are covered by Rules of Filing which the Commission has' adopted.

These rules provide for a very complete filing of the material required

to make a determination of the need of a utility for a change in its

schedule of rates including the prepared testimony of all witnesses that

the utility intends to have testify.

The statute provides that the Commission has 90 days to determine if it

should suspend the rates. A suspension may be for an additional 90 days

and during this time the Commission is to determine whether there can be

8 resolution of all issues raised by the Department Staff or others to

its satisfaction. If not, the matter goes to the Office of Hearing

Examiners for hearing and the suspension is extended to 9 months. If

the filing is suspended (which it always is for any material change),

the statute provides that the utility may put the filed rate schedules

into effect under bond after the 90-day period. If the final findings

of the Commission provide for less revenue than what the utility filed

for, then the utility must refund to the customers the difference plus

interest at the prime r3tc in a manner approved by the Commission.

..
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The procedure followed by the Com~ission in Minnesota is probably

the· most complete and thorough of any state. It provides for the

following:

136
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a. Time for the Commission staff to review the filing to

determine that it is proper and complete before rates go into

effect under bond.

b. Time for complete evidentiary hearings before a professional

hearing examiner so that a complete record is comp~led for the

Commission.

c. Time for public hearings so that a record of the concerns of

members of the public arc available to the Commission.

d. Time for the hearing examiner to make his reco~~endations to

the Commission.

e. Time for the Commission to hold hearings to receive oral

arguments on exceptions that any party may take to the hearing

examiner's recommendation.

f. Time for the Commission to review the C'omplctc record and

reach I final decision.

Some of the advantages' of the "rates under bond" procedure are:

1. The Commission has 12 months in which to reach its final decision.

This removes pressure on the Commission for a quick decision ahd

gives ample time for complete study and consideration of all the

complex issues involved.

If the Commission has not made a final determination by the end of the

9-month suspension period, the schedule filed by the utility is deemed

to be approved by the ·Commission.
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The customer pays the actual costs of the service he receives as

determined in the Commission's final order. Any excess which the

customer may have paid under rates under bond will be refunde~.to

him 'plus interest at prime interest rates. The refund procedure

prescribed by the Commiss.ion results. in the customer's ending up

having paid only what he would have paid -had the final rates

presc:ibed by the Commission been in effect the full time. In

addition, the customer receives the interest paid on the money

refunded.

..

3. Regulatory lag is lessened and therefore the Commission has been

able to justify a lower rate of return to the utility. "A lower

rate of return results in lower rates to the customer.

4. The procedure helps to eliminate earnings attrition which helps to

maintain a higher financial rating for the utility. This results

in a lower cost of borrowing money and therefore lower rates to the

customer.

The Public Service Commission had this to say about regulatory lag in

its Order on Northern States' 1975 rate case:

"Under the tlinnesota Public Utilities Act, a utility may put

proposed rates into effect subject to refund as soon as one month

(now 90 days) after the date on which it applies for the rates.

Furthermore, the Commission must act on the utility's application

for a rate increase within 10 months (now 12 months) of the date on

which _the applic3tion is filed or the rates go into effect

-automatic311y. The effect of these provisions of Minnesota law is

+



Commission.

Iloney.

difference is returned to the customer with interest.

.' ....

S!38'.

use of the excess revenue collected free or at very low cost of

revenues far in excess of what is justified and they will have the

When a utility files for an increase in revenue's. ·the filing must

include all necessary documents to substOlutiate the need. as

if that is less than the interim amount collected under bond. the'

.pecified by Commission rules. The Commission will reject the

ends up paying are those ultimately approved by the Commission; and

This is not really valid. since the fates the customer actually

the investor and thus reduce the rate of return he will require." I

statutory provisions decrease the risk of earnings attrition to

consideration in determining what rate of r~turn he will,require in

order to invest in utilities stock. Accordingly. these favorable

-
attrition -is one9f the facts which an investor takes into

to decrease substantially the regulator,y lag which has plagued

utilities in othcr'jurisdictio~s. In times of high inflati~n such

as these. regulatory lag is a lIIaj~r contributor to earnings

attrition experienced by utilities. It is obvious that this

2. Results in a big windfall for the utilities since they can file for

1. Customer is charged rates that have not been approved by the

procedure are:

Some of the objections that have been raised aSJo the rates under bond
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filing and the proposed increase if they determine that the filing

. is incomplete •

The Commission has also in their rules established "prime interest

rate" as the rate,'a utility shall pay on the money to be refunded

as a result of the Commission's final order. Since utilities can

borrow money directly from a bank at the prime interest rate~ there

is no incentive to purposely collect excess amounts from

customers.

..'
Actually many utilities can borrow money at less than prime

interest ra tes by selling commercial paper.

Results in involuntary use of customer's money by the utility and

thereby creates a hardship for the customers.

This argument is blown way out of proportion, since the amount of

refund the average residential customer gets usually is less than

$25.00. The amount of protection the customer receives under the'

current rate procedures in Minnesota more than justifies this

small amount of inconvenience.

We believe that anyone who fully understands the "rates under bond"

procedure and fairly evaluates it will agree that it is essential in

order for a utility to have any chance of actually earning the return on

its investment that the Commission determines to be "fair and

reasonable", that it allows adequate time for the Commission to make a

fair decision, and that it fully and fairly protects the interests of

the consumer.
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The utilities will need to be in sound financial condition in order to

be able to attract the capital necessary to build the facilities that

will be required to meet the future needs of their customers. Without
.

the "rates under bond" procedure, it will be very costly and maybe

impossible for them to do so.

August 15, 1978

.',
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StJPPLEMENTAL TO

RATES UNDER 'BOND

The fol~owin~ will supplement other information being provided with

respect to Rates Under ~ond and will discuss specifically the matter of

what effects the discontinuation of Rates Under Bond would have on

MP&L I S revenues.

MP&L IS 1977 revenues were examined with the results graphically

.presented on Figure 1 attached.

As a result of the extensive hearings and investigation into MP&L's 1976

and 1977 rate filings, the Commission determined that MP&L's cost of

serving its customers was approximately $200 million in the year 1977 as

shown by the first bar graph. This included a 13.25% return on common

equity for the rates in effect during January through April and a 13%

return on common equity for rates in effect during May through December.

The Commission permitted MP&L to charge rates which produced those

revenues. This $200 million represented by the first bar graph includes

all major components of cost of service - fuel and purchased power,

labor, depreciation, operation and maintenance expenses, interest on

bonds, taxes, and a return on stockholder's investment.

The Company actually collected $187 million in calendar 1977. Of this

amount $14 million was revenues collected from MPSC jurisdiction

customers subject to refund which the Company was allowed to keep after

the February 1978 Commission ruling. This is illustrated by the middle

..
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bar graph. Actual financial results were worse than anticipated in the

filings because of an iron .i~ing workers' strike of four months in the

last half !f 1977, and due to generating unit problems which increased

purchased power costs.

However, without the current rates unde~,~ond provisions the Company

would not have been able to colle~t the $14 million the Commission found

to be due the Company. Since expenses such as fuel and purchased power,

labor, O&M, property taxes, and bond interest all must be paid first it

would be MP&L stockholders who would have suffered this loss, along with

some reduction in income taxes. This is iHultra,ted by the bar graph on
"

the far right. Earnings for common stock would have dropped well below

the level ~f dividend payments, requiring cuts in dividends or borrowing

to pay dividends. This would have been a clear case of confiscation of

investor capital, an unfair practice and one which investors will not

tolerate.

Since the 1977 filing covered only about eight months of calendar 1977,

the full impact of not having Rates Under Bond available would have been

much worse than shown in Figure 1. The full impact, part of which would

have been felt in calendar 1978, would have been to almost completely

wipe out earnings for common shares. The Company could not finance its

future construction programs on any kind of reasonable basis with such

an adverse financial picture for equity investors.

It is easy to lee that the Company could never receive the return on

investment which the Commission determines is appropriate if Rates

Under Bond were not permitted, because of inflation and increases in the



into effect Rates Under Bond in 1980 the stockholder will be stuck for

effect under bond. There will be some $46 million of uncollectible

<
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determined by the MPSC to be in excess of what should be allowed, and

helps assure the financial viability of the electric utili ties. The

the consumers interests by refunding with .interest any amounts

benefits of the plant and should be paying for the cost of the capital.

to deny investors their rightful compensation for the use of their

to the investors and totally unrealistic from a rational point of view

Rates Under Bond provisions should be maintained because they protect

capital. It is the customers (ratepayers) who are receiving the

because MP&L will finish construction of a $400 million power plant,

Boswell i/4 commences operations on January I, 1980 and it is not

permitted to make application for a rate change and place rates in

recover them from the ratepayers.

delay before rates covering these expenses could be put into e~fect to

expenses during the first year of operation. It would be grossly unfair

the additional expenses on the plant because there would be a year's

Clay Boswell 14. During that year cost of capital expenses alone will

there will be uncollectiple revenues.

Bond proyisions. Each year as costs of providing electric service go up

Figure 2 shows MP&L's projected total costs to serve and assumes that

points out further the inherent· inequity of remOVing the Rates Under

It should be noted that in 1980 the impact will be extremely severe

year. Figure 2, attached, illustrates year to year deficiencies and

amount of investment committea to .erving consumer needs from year to

,total nearly $40 million on that plant. If MP&L isn't allowed to place

!
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inconvenience, if any to the consumer is fully compensated for by the

interest paid on refunded amounts, and the consumer enjoys the very

important:-added benefit. derived trom having available an adequate and

reliable supply of electric service •

. ¥h

August 15, 1978
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Upon closer exaCination of the technical details of lifeline rates, we
shall see that lifeline legislation will not promote eonservation and
will not benefit all low income families. Before a deeper analysis of

• these technical details is done, it should be pointed out that the
basic premise behind lifeline rates 11 in error (i.e., there is a
quantifiable minimum necessary amount of electricity). While energy
is a necessity of life, electricity ia just one of its forms. No two
consumers need or u.e tbe same amount of electricity, so it is nearly
impossible to quantify the minimum necessary amount. wnat would be
sufficient for a customer with a gas water beater would be insufficient
for a customer with an electric water beater (which average 375 kWh
per month). 1/

All lifeline proposals, in effect, require tbat the lifeline amount of
electricity be sold below the eost of producing and delivering the
energy. This is because residential electric customers are already
being lold the first few bundred kWh's per month at the lowest possible
price. For example, a bill introduced into the Minnesota Legislature
last year specifically required that the lifeline amount be sold at as
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ITesident Carter bas ealled the energy erisis "the moral equivalent
of war". Whether or not 0118 agrees with ehe President' a assessment of
the situation or his energy program, nearly all.agree ~hat the energy
erisis ts a eollection of extremaly eomplex technical and social problems.
1'his paper will deal with one of these problems: What k.:1nd of .0c:1&1
policy will best belp alleviate the burden rapidly rising energy
prices have placed upon those liVing on low or fixed incomes? Many
proposal. dealinl with ~I problem have been debated in the Minnesota
Legislature, but to date no unified 80cial policy has emerged. Proposals
have fallen into two seneral categories: 1.) Price administration
through festructuring the electric utility rate table (the ao-ea11ed
"lifel1ne rate" plan). and 2.) Some form of tax relief or 1ncome supple­
lIIentation through the :state taxes. An example of the latter type of
proposal is the bill propose4 by Minnesota Public Service Commissioner
lCather1ne Sasseville. %his act would set aside annually up to $20 m1llion
from the sales taxes on sale. of ele~tricity, natural gas and other
fuels. This money would then be redistributed in lump sum payments
to those meeting income requirements. In this study both types of
programs will be discu.sed. .

. First we shall examine ehe arguments for lifeline proposals. Lifeline
supporters argue that electricity t. one of lif.'s necessities and there
is some quantifiable minimum amount necessary.;..to sustain life.
They also eontend that the low income consumers are by necessity
among the smallest users of electricity. "Lifeliners" eonclude that
selling a "subsistence" amount of electricity (typically 300-500
kWh per month) at reduced rates will insure that low income families
will be able to afford the minimum necessary amounts. By requiring
that kWh eonsumed above the lifeline level be sold at a higher rate,
lifeline proponents eontend that higher income consumers will make up
the revenues lost 011 the lifeline sales and will be encouraged to
eonserve energy.

1/- "The Jtesident1al Demand for ~erlY: Est1mates of Residential
Stocks of Energy Using Capital." b1 Data Resources Inc. January
1977. Section 4. Page 1.
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.,' much as 50% below cost. --'If the "lifeline amount of energy' is sold below
cose, then the rate on othe~ sales must be increased to recover the lost
revenues. As noted before, ~'life.liners" are in general agreement with
this proposition. What ~uld happen to a customer's monthly bill should
lifeline rates go into effect? Let us assume for the moment that the
lifeline level is set at 500 kWh per month~ All customers would pay
less per kWh on the first 500 kWh and more on additional kWh used.
Whether one's total monthly bill wOuld be higher or lower under lifeline
rates depends on how much he uses. This is because· after having saved
on the first 500 kWh, it would take a few hundred more kWh under' the
penalty rate before one's bill is higher under lifeline rates than under
ordinary rates. The mcinthly usage separating those whose bills would go
up after implementation of lifeline rates from those whose bills would
go down, the "break-even point", can be thought of as separating those
who get service below cost from those who pay more than cOSt for service.
The "break-even point" 1s a figure of central importance in the consid­
eration of any lifeline rate plan because it is the division line between
those who are subsidized and those who subsidize. Table I shows a
lifeline rate designed to sell the first 500 kWh per month at a reduced
rate.

'1'ABLE I

.', Lifeline Rate

$3.00 Service Charqe, plus
3¢ per kWh for the first SOO kWh
6¢ per kwh for all additional kWh

Ordinary ltate

$3.00 Service Charqe, plus
4.2¢ per kWh for ~e first 700 kWh
3.0¢ per kWh for ~ll additional kWh

We have attempted to make this rate realistic and typical of lifeline
rates. For comparison MP&L's ordinary residential rate (proposed rate
subject to refund) is also listed. Figure 1 shows the monthly bill a
customer would have under both rates vs. monthly energy use.
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I~ can be seen ~ha~ ~he break-even·po1n~ is 800 kWh per mon~h, so
everyone (regardless of' income) using above 800 kWh per mon~h subsidizes
everyone using below 800 kWb;per mon~h. Na~urally every lifeline ra~e

plan will produce a differen~ ra~e, bu~ all share -the features illustrated
here. Figure 2 shows what percentage of customers would benefit under
lifeline rates•

This graph shows the percentage of customers Who use above any given
monthly kWh level. It shows 23~ of MP&L's residential customers use
more than 800 kWh per mon~h. This leaves 77% of MP&L's customers below

. 800 kWh per month and ~herefore benefiting under the example lifeline
rates. If the only purpose of this rate is to aid low income customers.
it seems to have missed its mark because 77% of MP&L's residential
cus~omers do not fall into the low income category. Later we shall see
that some low income customers do fall into the 800 kWh per month or
greater group. In this example many dollars originally intended to
provide relief to low income households go to subsidizing middle class
and affluent customers. As can be seen from Figure 1, the impact on
those customers who do pay more can be quite severe.' (Owners of
electrically heated homes could expect an average mon~hly increase
of around $25.00.) Some lifeline suppor~ers might argue that
this is actually desirable, because those who conserve are rewarded
while those who waste a lot of electricity are penali~ed. This is not
a sound argument. Price elasticity i. the measure of how much a change
in price causes a change in consump~ion. Due to di£ficul~y in measure­
ment, no precise value for the price elastiCity of elec~ricity is known.
It is kn~wn, however, that for some customers the demand is relatively
inelastic (i.e., increases in prices do DOt cause decreases in
consumption). Examples of this would be owners of electrically heated
homes. Such individuals can only turn down their thermosta~s so much.
For these individuals, lifeline rates would artificially cause a
large jump in prices and would constitute discrimination more than an
incentive to conserve.
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~ It is by no means clear tha~ distore1on of pricing structures encourages
- conservation. Many economises believe that such d1stor~ions actually
... work counter to the efficient" allocation of resources by preventing

consumers from receiving proper price signals. Clearly ~he 77% of
MP&L's residential cus~omers who would be able ~o buy electricity
below cost ,would not be encouraged to conse~e. Furthermore, those
customers using above 800 kWh per month are not necessarily wasting
electricity. Table 2 shows 'the results of an MP&L appliance saturation
survey. .

..
'- ..

••

~ABLE II: Appliance Sat~ration Survey and Customer Characteristics Data

, of MP'L customer with air conditioners -"13\
Average monthly consumption for all electric homes. 1700 kWh
Average consumption for MP'L rural residential customers • 850 kWh

Estimated average monthl{ kWh consumption for a household with a .
given I of occupants. (Excluding air condtioned and electrically
heated homes)

Residential customers using above 800 kWh per month tend to have bigger
families and a higher percentage of electric ranges and water heaters
than customers using below 8~0 kWh per month. These customers have
higher consumption because their appliance m~~ture is weighted towards
the use of electricity (as opposed to gas) for cooking and water heating.
Because of their larger families (hence more cooking, 'water heating and
washing), they are not likely to be able to reduce their electricity con­
sumption. Reducing air conditioner use is probably the only area where
many residential customers could save a significant amount of electricity.
However, Table 2 shows that only about 13% of MP&L's residential customers
have air conditioners. Due to our climate, ~hey are expected to have
relatively few hours of usage. In southern Minnesota where there is
more air conditioning, a pricing policy 'might have some impact on .
consumption. NSF has implemented seasonal rates which charge more
per kWh during the air conditioning season.

Estimated Monthly kWh
280
490
680
860

1030
1190
1350
1500
1650

Customers using less
than 800 kWh/month

2.5
62\

48\Above 94\
' ..

Customers Using
~re than 800 kWh/month

4.5
88\

f of Occupants
1
2
3..
5
6
7
8
9

Avg. • occupants/household
Avg. \ use electric ranges
Avg. \ use electric water

heaters

Customer Characteristics

c



ADoeher group of ~esidene1al euseomers vieh above average consumpeion
are farmers.. MP&L~s rural cu~~omers average 850 kWh per mon~h so a
significant number of farmers could expect higher bills under lifeline
~ates. Farmers have a high mon~hly consumption because they have
large motor loads (for material handling). ~efrigeration loads
(especially dairy farme~s) and ~hey use electricity for heating animals
and equipment. In Vermont. farmers lobbied against lifeline legislation
because they recognized the effece it would have on their bills.

So ve have seen it is Dot ~rue ~hat residential customers with higher
consumption are necessarily big vasters. Many are farmers. owners of
electrically heated homes. have larger families and use electricity for
cooking or vater beating. In Minnesota ~st electriciey is generated
by coal. nuclear power or hydro power. Penalizing those who use elec­
tricity in order to wbsidue those who use sas or fuel oil. for example.
Would seem co be a poor conservation pol~cy and' contrary to our national
objectives of maximizing our utilization of less scarce resources.

Other studies support these conclusions. In a February 1977 study on
utility rate design conducted by the YEA ~/. it was concluded that lifeline
rates offer no net energy savings. while reducing the overall fairness of
electricity ra~es and vorking counter to the efficient allocation of
resources.

Lifeline supporters might argue ~hat the main purpose of the lifeline
plan is to provide rate relief to low income consumers and any conserva-

.. tion or rate equity considerations are secondary. It could be argued
that the example rate was poorly designed and that lowering lifeline
level cc~d remove its deficiencies. However. it can be shown that even
with the high lifeline level and break-even point. of the example rate.
a significant portion of low income citizens fail to benefit under
the lifeline plan. In Minnesota 10-15% of all low income families have
their electric bill iDcluded iD their rent. These people are not likely
to benefit from any lifeline rate legislation. The 120 municipal electric
utilities. serving nearly 200.000 residential customers. do not have
their rates regulated by ~be MPSC. Minnesota t I 51 rural electric co-ops •. ::
serving 450.000 customers. may be removed from rate regulation by the }~SC

(depending on the outcome of pending legislation). Since the Legislature
will almost certainly have to·use the Public Service Commission as the
vehicle to implement the lifeline legislation. all low income customers
lerved by municipals and perhaps all those served by co-ops will not receive
any benefit from lifeline legi.lation.

2/-

"

"Electric Utility Rate Design Proposals" Inter1m Report by the
Federal Energy Administration. February 1977. 'ages 76-78.
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In addition, there is a significant portion of low income consumers who
would actually pay more under lifeline rates. Figure 3 shows the per­
centage of low income customers using more than any given monthly kWh
level.
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This graph was produced from an MP&L customer survey performed by
Reichman Research Inc., an independent marketing research organiza-
tion. This survey, with over 90 low income customers, has a reasonably
high degree of statistical validity. It will be noted that the actual
income level designated as low income is not crftical because there is not
a significant difference between the shapes of the $5,000, $8,000 and
$10,000 per year curves. This graph shows that about 12% of MP&L's low
income customers use more than 800 kWh per month. These individuals will
be faced with a peculiar hardship; their electricity bills will go up
to subsidize other customers, who in many cases actually have higher
incomes.

The example lifeline rate has been shown to have no effect on at least
10-15% of Minnesota's low incom~ families and could create a hardship
for an additional 12%. All in all, about 25: of all low income families
receive no benefit under the example lifeline rate which, as previously
remarked, is a very generous rate. Any lifeline rate with a lower
lifeline level will benefit even fewer low income families. Figure 3
makes it easy to see what the effect of lowering the lifeline level
(and hence the break-even point) would be. A low use lifeline (lifeline
level 300 kWh per month giving a break-even point of about 500 kWh per
month) would cause increased bills for 38% of MP&L's low income consumers.
However, Figure 2 shows 48% of all MP&L customers (low, middle and upper
class) would get lower bills under this lifeline rate. The facts are
simply that the correlation between income artd monthly kWh consumption
is not strong enough to design a viable lifeline rate. Many of

-
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they have la~ge families, they farm
families farm) or Use electric water heaters
families use electric water heaters). Furthermore,many U.15U~~~

consumers may use little electricity because they are single or have
small families or they may use gas for cooking ·and water heating. the
Minnesota Legislature will have ~o decide 1£ such individuals should
receive the benefits of a subsidy intended to aid (and partially financed
by) low ~come citizens.

These arguments have been substantiated in recent lifeline rate studies
carried out by the TennEl;ssee Valley Authority. 1.1 The 'IVA found that under
lifeline nte. 26% of low income customers would have paid more for
electricity while 49% of the affluent and middle cla.s customer. would
have paU lea••

The facts are thatlife1ine rate. pose an insoluble problem in rate
design. Setting the break-even point too low causes a .ignificant portion
of low income families to pay higher bills. Setting the break-even pOint
too high creates extrame hardships for thOle who do end up paying mere
and will produce no net energy savings.

A final point is that ouly a aua.ll part of low income customers needs
would be met by lifeline rates. The "expected value" to low income

,.customers of a ltfeline rate 19 their average savings under the rate.
Taking into account the fact that some will lose money, for customers
earning below $10,000 a year the "expected value" of the example
lifeline rate is only about $1.30 per month. This amount hardly seems
adequate for its intended purpose.: When it is realized that for most
famllllies home heating fuels (which are not affected by lifeline
legislation) are a much bigger portion of their monthly budget than
expenditures for electricity, it can be leen that lifeline rates provide

.. at best, only a parti~l solut~on to t~e problem.

Other experts agree that lifeline rate plans are very questionable. •
In direct testimony regarding MP&L'. 1977 rate case, Kennedy E. Lange,
an Economist and Senior Rate Analyst for the MPSC, testified '~he dif­
ficulties with such income transfers are .everal. One peculiar
characteristic is that it applies to only One necel.ity 111 no
relationship to other needs ••• it provide. the recip1ent with DO op~t1Clns

except in the comparatively minor sense of freeing up a portion of
income which might otherwise be dedicated to use of electricity."

"But the needs of such individuals are not limited to electricity
the problem is not the price of electricity. It is their lack of
The obvious (and appropriate) solution is income adequacy not price
administration. An effective and efficient means to prOVide

'exists at the disposal of our legislature in the form of the income

"The national or Itate legislatures are or can be L"q)osed to all
criteria in determining income adequacy, can index that judgment
costs of necessity and possess the near perfect tool to administ

1/ See "Lifeline RAtes" Fact Sheet October 1977 by Reddy C01mn~ln1cal

The June 1977 TVA'Study is discussed.



judgment 1:hrough their taxing authority.·'

.. '

The Minnesota State Legislature i~ faced with a question of basic social
policy: will assistance be provided to low income families to help them
meet the rising cost of energy? If so. will they provide an efficient
solution? Will they risk creating hardships for some of those they intend
to help? Will they target certain groups (such as farmers or owners of
electrically heated homes) for increased prices? Will they try to provide
a complete solution or will they implement a S% solution?

~_~ ._" _C - - .-- - - :':~:':"'"=""'':=':-:-:-~~~==_=:,:;- -~.-

... -S... 155

Lange also mentioned the signifieant benefit targeting problems previous­
ly discussed and later suggested that in the absence of a negative income
tax, the next best solution would be some kind of lump sum reimbursement
or tax credit for low income taxpayers. In order that wasteful energy
consumption would not be encouraged, the size of the tax relief would be

.unrelated to the individual's energy consumption. This seems to be the
form of ~he proposal of Commissioner Sasseviile. In this study w~ will uot
analyze or recommend any specific piece of legislation. Suffice it
to say that several options exist which do not suffer from the draw backs
of lifeline rate plans~ Minnesota's progressive tax structure could
easily accommodate tax relief programs in one of several ways. Such
a program could be built into the Minnesota low income tax credit, senior
citizen tax credit or into the renters or circuit bteaker tax credit.
The chief advantage of such a program ~uld be that aid would be directly
tied to income level. In this manner no dollars would get sidetracked to
economic classes who are not intended to receive benefits. .
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