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PREFACE

Energy policy and energy~related issues have become controversial in recent
times. Moreover, such issues are increasingly becoming politicized. This
politicization is viewed with suspicion and alarm by many of the energy players.
Indeed, one of the questions asked by the warious interests groups that were
sent a questionnaire asking for dinput into this study was: '"Why is the Joint
Legislative Committee on Science and Technology doing a study about the
administrative processes relating to energy decision making?" In anticipation
of this question by others, this preface explains some of the impetus behind
the study, the study's objectives, the organization of the report, and the
approach taken in preparing the study.

Over the last several years there has been increased vocalization about and
opposition to electrical power in Minnesota as well as the rest of the United
States and, indeed, the world. The most obvious example in Minnesota is the
ongoing opposition by farmers to the United Power Association/Cooperative Power
Association Three + 400 kilovolt electric transmission line., This situation has
become increasingly more militant and no quick resolution, if any, to the
conflict is foreseen. There has been continuous opposition to Northern States
Power's nuclear plants (Monticello, Prairie Island, and the now defunct Tyrone
plant in Wisconsin) as well as the proposed expansion of the Sherco facilities
(one or two 800-megawatt plants). Minnesota Power and Light has seen opposition
to the Floodwood-Fine Lakes project (an 800~megawatt plant). This opposition
to plants and power lines is not new and opposition to the now defunct Henderson
site is still remembered by many.

The Minnesota Legislature has responded by enacting new laws, amending these
laws, introducing numerous bills, holding numerous hearings, and still no
resolution to the conflicts is foreseen. These conflicts, which are about

differing values in the utilization of scarce resources, center around plant size and



xi
type; water pollution, air pollution, and health hazards posed by plants and
lines; agricultural and other land impacts; fuel transportation; costs; rates;
the siting of plants and lines; and damage awards in the condemnation pro-
ceedings. The focus of these conflicts is on the administration processes
which make the decisions on these issues. Because of these conflicts and for
other reasons, the Joint Committee has responded to requests by some of its
members and the Chairman of the now defunct House Select Committee on Energy
by authorizing this study.

There were four principal legislators responsible for identifying the issues
or issue areas to be addressed in this study: Representatives Gordon Voss, Ken
Nelson, and Delbert Anderson, and Senator Wayne Olhoft. The issues were deter-
mined through informal discussions between the author and the legislators and
between them and others. The issues do not necessarily reflect a consensus
on the part of the principal legislators about what is at issue in electrical
energy policy. Rather, these issues reflect some of their individual views.

The specific issues with which the study is concerned and the limitations
which were placed upon it include

1. The study would be limited to electrical utilities;

2. Public participation would be a primary focus;

3. The interrelationships of the state agencies which regulate electrical
utilities including the Minnesota Energy Agency, the Minnesota Environ-
mental Quality Board, permitting agencies and the Public Service
Commission would be examined as they are involved in the following
issues:

a. Public participation;

b. timing agency decision making;

c. delay in energy facility development;

d. the relationship of size, type, and location in siting new facilities;
e. the nature and timing of the envirommental review process;

f. conservation of electrical energy;

g the poor and the cost of electrical energy;
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h. the certificate of need and the certificate of site compatibility
in the determination of ''mecessity: in eminent domain proceedings; and

i. the "taking'" of agricultural land for power plants and lines;

4. Eminent domain would be a primary focus;

5. Recommendations for change would be offered as a catalyst for debate; and

6. A survey of all parties including interest perscns, government agencies,

and electrical utilities would be undertaken to determine if a consensus
of opinion on the problems or solutions could be obtained.

After extensive research and analysis, the principal legislators involved
approved a survey that was sent to all electrical utilities, the key seven
regulatory agencies, and over 350 people. Of the nearly 600 questionnaires sent
out, only 34 were returned--a number insufficient to draw any conclusions from
or to determine if a consensus on the problems or their solutions existed.

The report is divided into five chapters. Chapters One and Two provide
background information on electrical energy use and the law, regulations, and
the administrative processes affecting electrical energy with judicial interpre-
tations thereof. Chapters Three, Four, and Five discuss ﬁany of the issues
noted above and offer recommendations. These recommendations are not offered
in the sense of being absolute solutions to the many problems relating to
electrical energy policy. Rather, they are offered as a focal point to.debate
electrical energy policy and the tools of that policy. The recommendations
represent the judgment of'the author and should be evaluated on their merits.
They do not necessarily reflect the views and opinions of the Joint Committee,
the Science and Technology Research Office, the Minnesota Legislature, or the
principal legislators involved.

In addition, several appendices are included in the report. Appendix one
summarizes the 34 responses to the questionnaires on ten selected questions
relating to electrical energy policy. Appendices two through six summarize
the recommendations of other legislative and administrative reports on energy

policy conducted in the last six years.
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This study is designed to be a public administration or process study,
The charge that the legislature gave in addressing the issues of this study
can be best summed up by the following question: '"What in the administrative
and regulatory processes contributed to the anger, frustration, and militancy
of citizens over power plant and line need, siting, permit; and condemnation
decisions?" Consequently the principal concern of the study was whether
citizens have the opportunity to effectively participate in the administrative
processes which make state decisions involving energy policy, The study does
not, for example, address esoteric questions of how participation affects group
behavior and attitudes, nor does it address a litiny of specific instances where
the processes have been used, Rather, the study analyses decision making pro-
cesses by (1) examining the factors that the decision making process is required
to consider, (2) determining the underlying values implicit within the process,.
(3) identifying conflicting, unbalanced, or skewed procedures which result in a
de facto administrative bias, and (4) examining the process to determine if all "
interests have the opportunity to participate equally,

The goal of the report is to improve the process by which agencies make
decisions, Improving the decision making process should result in decisions
that are more acceptable and less frustrating. The key to making better de-
cisions and decisions that are more acceptable to the parties and less frustrating
is to design administrative processes that provide for fair and effective
opportunity for all interests to participate in the decision, Recognizing that
the participants in the administrative process have conflicting value systems and
notions of what they feel is important, the major basis for unity among these
participants is the way decisions are made, The major element of stability in
our political system is that the decision making process is agreed upon prior to
the knowledge of the specific outcome of that process, All parties have an
interest in preserving a decision making process or political system which they

believe is fair, The alternative is the use of force to maintain what is

believed to be the majority conviction.
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There were two assumptions used in approaching this study. First, the
only values that would be considered in evaluating decision making processes
were those inherent within the constitutional or statutes enacted by the
legislature. There are a number of values, often conflicting, inherent within
the decision making processes governing energy policy. Some of these include
the following: (1) electricity shall be provided to all who wish it, regardless
of endvuse or waste; (2) conservation is the foremost energy policy of the
state; (3) effective and fair public participation shall be provided at all steps
in the decision making processes; (4) the health, safety, and welfare of the
citizens and protection of the environment shall be preserved and maintained;
(5) the poor should be helped and protected; and (6) those citizens who lose
their land due to condemnation shall be made whole again in the form of money.

The second assumption rests on the premise that the existing political in-
stitutions only need to be refined, that the underlying structure is sound, and
no major or fundamental changes in our political structure are needed. It has
been suggested that society is presently in too great a state of flux to set up
a set of procedures to resolve controversies. Yet, when examining the legislative
history and judicial inferpretation of statutes, as well as the clarifications
provided by the courts about the constitution, it becomes clear that the result
of most changes is the continued refinement of existing administrative processes.
Generally, the underlying structure of the process remains constant. The specific
procedures refine the structure, fine~tune-it, to align it with today's values.
Consequently, the study's recommendations attempt to fine—tune the process,
rather than offer recommendations which greatly change the underlying structure.
This does not mean that the recommendations, if implemented, would not result in
significant changes in present practices. Most recommendations are being imple-~
mented, in some way, shape, or form now. But, none of the recommendations are
designed to alter the underlying political or administrative structure. They
are designed to refine the process based upon existing legislatively and consti-

tutionally stated values.
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EXECUTIVE SUMMARY

This report (Regulating Electric Utilities in Minnesota: The Reform of
Legal Institutions) was funded by the Joint Legislative Committee on Science
and Technology of the Minnesota Legislature. A variety of factors contributed
to the funding of this study including (1) the increasing cost of electricity;
(2) the decrease in supply of cheap, easily accessible fuels to generate
electricity; (3) the conflict over the utilization of scare resources such as
air, water, and land; and (4) the controversy over the power line in west-
central Minnesota., The report is divided into five chapters. The first two
chapters provide background material necessary to the understanding of Minnesota's
electric energy policy and tools. The remaining three chapters analyze several
important variables in electtic energy policy. These last three chapters focus
on decision making by agencies and utilities by examining (1) public parti-
cipation in energy related decision making; (2) how decisions are made which
allegedly balance power plant siting with environmental and public health
concerns; (3) the impact of a conservation policy on the need for new power
plants; (5) the protection of the poor from the rapid rise in the cost of electric
energy; and (6) the eminent domain process, the final step in siting power plants
and lines,

CHAPTER ONE: SETTING THE STAGE

In recent years the United States and the world have awakened to a new
problem involving the conflict of competing public interests both in assuring
a reliable supply of electrical energy and in achieving and maintaining a safe,
healthful, and pleasing human surrounding. Until a decade or so ago, the public
did not perceive these two interests as conflicting. The practice was to pro-
mote a rapid growth in the demand for electricity. This attitude was widely
accepted after the publication of the National Power Survey in 1964 conducted
by the then Federal Power Commission. This document urged ''maximum growth'
in electrical demand and recommended that this be 'encouraged by reductions in
rates and steady improvements in service.'" Such an approach was characterized
as a "'far-sighted philosophy.”l

With the Northeast Power Blackout in 1965 and the decision of the second
circuit court of appeals in Scenic Hudson Preservation Conference v. Federal
Power Commission, which required the Federal Power Commission (FPC) to consider
the environmmental consequences of its decisions in licensing facilities, the
nation became aware that potential conflicts existed between maintaining a
reliable supply of electricity and the envirommental consequences of doing
this.2 In sum, the public has perceived limits upon the common air, water,
and land resources and possible limits on the primary energy resources,

1 Federal Power Commission, National Power Survey, Washington, D.C.: USGPO,
1964.

Scenic Hudson Preservation Conference v. Federal Power Commission, 354 F.2d
608 (2d Cir. 1965). See also: 384 U.,S. 941 (1966), 453 F.2d 463 (2d Cir.
1971), and 407 U.S. 926 (1972).
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Without question electric power is an integral, pervasive element of
American society and economy. All sectors of society including industrial,
commercial, and personal sectors are dependant upon electricity. Clearly,
"without electricity, our twentieth-century civilization--as we know it--can-
not survive.'3 However, there is strong disagreement over how much electricity
is needed or advisable. There is extensive debate over the factual relation-
ships of electricity to the economy and to the enviromnment. The importance
accorded to these economic and environmental values differs substantially.
And, obviously, solutions proposed range from faster growth of electricity
to intentional, immediate cut-backs depending upon the importance to the
individual of the values held. The effect of this debate, which is still
continuing, places decision makers in the difficult role of reexamining or
creating energy policies on a national and state level.

Minnesota in response to increasing shortages of liquid energy fuels and
an increasing demand for electricity has enacted a series of laws creating
tools for implementing an energy policy. The only discernible energy policy,
however, is that of conservation. Minnesota Statutes, §116H.0l, summarizes
this policy:

116H.01 FINDINGS AND PURPOSE. The legislature finds and
declares that the present rapid growth in demand for energy
is in part due to unnecessary energy use; that a continua-
tion of this trend will result in serious depletion of finite
quantities of fuels, land and water resources, and threats
to the state's environmental quality; that the state must
insure consideration of urban expansion, transit systems;
economic development, energy conservation and envirommental
protection in plamning for large energy facilities; that
there is a need to carry out energy conservation measures;
and that energy planning, protection of environmental
values, development of Minnesota energy sources, and con-
servation of energy require expanded authority and tech-
nical capability and a unified, coordinated response within
state governmment.

The legislature seeks to encourage thrift in the use of
energy, and to maximize use of energy-efficient systems,
thereby reducing the rate of growth of energy consumption,
prudently conserving energy resources, and assuring state-
wide environmental protection consistent with an adequate,
reliable supply of energy.

No comprehensive energy plan exists. The Final Report of the Legislative
Commission on Energy summarized the situation:-

Remarks by J.N. Nassikas, 'Meeting Energy Demands in a Changing Society,"
Annual Meeting of the Association of Edison Illuminating Companies, Boca
Raton, Florida, December 4, 1969,

Minnesota Energy Agency Act, Minnesota Statutes §116H.01.

"A Minnesota Energy Plan--Proposed, "Final Report of the Legislative
Commission on Energy, Minnesota State Legislature, June 10, 1975.
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The Legislative Commission on Energy is aware of no existing
statement of an energy policy plan for Minnesota. Because
serious energy problems are apparently at our doorstep--cur-
tailed deliveries of natural gas and Canadian crude oil,
greatly increased prices for traditional energy fuels, etc.--it
is deemed by Commission members to be intolerable that the
state 1is leaving virtually all energy policy decisions to
energy suppliers, federal authorities, and the marketplace.
Leaving major energy decisions in these quarters is to run the
serious risk of allowing the state to slip into consumption
patterns that will eventually be altered only at the time of
crisis and will probably be accompanied by widespread social
and economic dislocations. How much better it would be to

use a degree of foresight and prepare an energy policy plan
that will minimize or eliminate serious dislocations.

No state energy plan has been enacted by the legislature since this report
was issued in 1975. A number of questions need to be addressed in any energy
plan relating to electrical energy. Some of these questions are (1) Which
energy fuel(s) will be developed and used to meet long-range energy demands?;
(2) How will conserving electricity and reducing fluctuations (peak demands)
in electrical use be met?; (3) Will electrical growth be limited to critical
uses or will all who demand electricity be supplied?; and (4) What limits will
be placed upon the development of alternative fuels and technologies for pro-
viding electricity and who will develop them?

Section 1.1 reviews past and projected electric energy use. There are a
number of different perspectives from which electrical energy use may be viewed
including (1) electricity as a fraction of the total energy mix; (2) the growth
of electrical use; (3) the control of generating systems; (4) generating capacity
of fuel type; and (5) sales of electricity. First, a substantial proportion of
U.S. energy (17.03 of 79.40 quadrillion Btu's) goes into the generation of
electricity and the various sectors of the economy are increasingly relying on
electricity as the most popular form of energy to be used. Second, the United
States' consumption of electrical power has grown exponentially with a doubling
time of about ten years, which translates into an annual growth rate of about
7.4% through 1973. Since 1973, the growth rate has dropped to less than 3% per
year. Generally, the growth of per capita electricity consumption has increased
faster than total per capita energy consumption, and while the cost of energy
consumption per $1.00 of GNP has decreased, the cost of electricity per $1.00
of GNP has increased since 1920. Third, privately owned utilities (basically
NSP) generate most of the electricity in Minnesota. TFourth, most electricity
in Minnesota is generated by steam plants. Finally, the urban residential
sector consumed 30% of all electricity in 1976, with the commercial, manufacturing,
and mining sector consuming over half of the electricity.

The 1976 Advance Forecasting Report submitted to the Minnesota Environmental
Quality Board (MEQB) by the Minnesota/Wisconsin Power Suppliers projected winter
and summer peak demand growing at a rate of 6.6 and 6.8 percent, respectively.
In the 1978 report this was revised downward to 5.1 and 5.0 winter and summer
peak demand growth rates respectively., This reduction in the rate of growth
is equivalent to a doubling time of about 14 years. These revised figures
appear to be unrealistic and probably not more than one new plant will be needed
before 1990.
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As noted earlier, one energy policy that has been articulated by the
state is that of conservation. Some people argue that as one form of energy
is conserved another form will be used in its place. Electricity is often
suggested as a viable substitute for other energy sources. Electrical energy
demand and peak demand would rise if electricity was substituted to meet the
projected decline in petroleum supplies.

At some point this growth in electrical demand must be translated into new
generating plants. If electricity is substituted for diminishing petroleum
supplies, then, as estimated by the Minnesota Energy Agency, anywhere from 17
to 20 new plants and their associated transmission lines would be needed be-
tween 1987 and 1995. Others have suggested that anywhere from 12 to 25
(1,600-megawatt) plants may be needed in the next 25 years though still others
have suggested "demand is not growing rapidly now.'"® On a short-term basis,
the MEA estimates between four and six plants will be needed in the state
by 1990, though probably not more than one new plant will be needed by 1990.
At present, a number of new facilities have been proposed as well as a number
of retirements.

However, many people doubt Minnesota's ability to build four new plants let
along the 17 to 25 that may be necessary by the turn of the century. A number
of constraints can affect the state's ability to build new plants. These
include (1) fuel availabdility; (2) water supply; (3) envirommental constraints
such as air and water pollution and their impacts on public health; (4) the |
availability of capital for financing new plants, and (5) social constraints |
such as land use and public acceptability.

One of the more interesting aspects about the use of energy in the United
States and, indeed, the industrialized portion of the world is that energy
growth rate is exponential. This means that the rate of growth is itself
increasing. Some have suggested that the growth process is self-accelerating,
which means that the very use of energy seems to encourage the use of more
energy. Nature is full of these self-propelled processes. However, none of -
them are perpetual. One may conclude, therefore that exponential growth rates
are an indication that the process has not yet encountered the forces which
will change it, for example, the constraints noted above and the ability of the
consumer to pay the increased prices for energy. Perhaps the revision of f
utility forecasts downwards is an indication that these forces are finally being |
felt.

Section 1.2 reviews the rationale for regulating electric utilities. Public
utilities are regulated, limited monopolies. They are monopolies because in
most instances the government awards a market franchise to only one utility
(called a "certificate of public convenience and necessity') to provide a
particular service in a specific locality. They may be limited as monopolies
where there is inter-industry competition such as product substitution (e.g.,
natural gas for electricity) and under certain circumstances competition between
the types of a public service industry. An example of this competition is that
for services between investor owned, government owned, and cooperatively owned
electric uvtilities. 1In addition, in most states, including Minnesota, utilities
are regulated by public commissions.

Minnesota State Planning Agency et al., Future Electric Resource Demands
Pilot Study, December 1976, and Personal Communication with Allan Jaisle,
Manager, Power Plant Siting Staff, June 5, 1979.
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Prior to World War I, the public believed that competition would keep
electrical prices down and that, therefore, there was no need for regulation.
Operating under this assumption, municipalities and states granted franchises
and issued licenses for the formation of many small power companies. The
result was not healthy competition to keep down the cost of electricity,
but the emergence of one large strong company buying or forcing out the
smaller companies; this led to the formation of monopolies within service
areas. As a result of this trend, governments and economists began viewing
electrical utilities as '"matural monopolies'. The government responded by
regulating utilities through public commissions.

Section 1.3 summarizes federal regulation of electric utilities. Federal,
state, and local governments make many decisions which affect energy policy.
The laws and regulations enacted by legislative bodies and promulgated by
agencies were established over a period of about 60 years. These regulatory
activities were in response to a wide variety of social problems, from
monopolistic corporate practices to the availability of electricity to environ-
mental concerns--not because of any national recognition for the need to
establish an energy policy.

Since 1935 the federal government has enacted a wide variety of laws
regulating electrical utilities and created a host of federal agencies to
implement the policies established. Each of these laws has varying degrees
of impact on the state's ability to regulate electrical utilities. There
are five functional areas of agency responsibility: (1) policy development
and program coordination; (2) regulation of the energy sector including
economic controls, fuels allocation, and import controls, facility siting,
land use, and environmental and safety regulations;  (3) research and
development; (4) energy resource development; and (5) energy conservation.

CHAPTER TWO: THE ENERGY PLAYERS

There are numerous processes affecting the generation, distribution, and
cost of electricity in Minnesota. While many of these processes are guided
or controlled by federal laws (see Chapter One), a number of the key decisions
affecting the utilities and the ultimate consumers of electricity still reside
at the state level., These processes include determining the need for large
electrical generating facilities and high voltage transmission lines (HVILs),
conservation policies, advanced planning for new facilities, siting facilities,
environmental policies, permitting new facilities, determining service areas,
establishing rates, and a host of other activities. The Minnesota Legislature
has created a number of agencies to govern these processes and implement
its_ policies,

The energy players who implement the Minnesota regulatory processes that
affect and govern electrical utilities and the role the public, which is de-
fined as non-governmental, non-utility people, can play in affecting the
decision making process of the agencies and utilities are many. These energy

! Hellman, R., Guvernment Competition in the Electric Utility Industry, New
York: Praeger, 1972,
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players include the electrical utilities, the Minnesota Energy Agency (MEA),
the Environmental Quality Board (MEQB), the permitting and pollution control
agencies (primarily MPCA and DNR), the Public Service Commission (PSC) and
its related agency, the Department of Public Service (DPS), the public's
advocate in rate proceedings (Residential Utility Service Unit (RUSU) within
the Office of Consumer Services), and the public (i.e., those "interested
persons'" affected by a decision and who wish to get involved in the issue).

The two major concerns of the electrical utilities are the authorizations
for siting for new facilities and the rate of compensation permitted from the
sales of the power generated. Sections 2.2 through 2.4 of Chapter Two
describe the agencies that affect siting. The authorizations for siting
overlap many agencies. In addition, many agencies have responsibilities
involving energy policy beyond siting decisions.

Section 2.1 reviews electrical utilities' organizational structures and
laws governing their existence. The electrical utility industry within the
United States is generally made up of vertically integrated companies that
generate, transmit, and deliver electricity to consumers. There are about
3,500 utility systems supplying electricity in the United States. Of these,
about 400 are investor-owned with an aggregate generating capacity of 263,000
megawatts or 77% of the total generating capacity in the United States. Forty
systems are federally owned with an aggregate capacity of 39,000 megawatts or
11% of the total. About 2,000 systems are municipally or state-owned with an
aggregate generating capacity of 34,000 megawatts or 10% of the total.
Finally, the remaining 1,000 cooperatively owned systems have an aggregate
capacity of about 5,000 megawatts or less than 27 of the total U.S. generating
capacity. Minnesota's electrical utility industry consists of 8 privately
owned utilities, 129 municipal utilities, and 56 cooperative utilities.

Most electrical utilities act together to interconnect their transmission
systems into regional transmission grids that permit the flow of power among
utilities and regions. The development of the grid system is due in large part
to a change in perception by govermment, utilities, and the public of the
reliability of electrical power generation. In November 1965, the Northeast
Power Blackout demonstrated the disparity between the demand for electricity
and the reliability problem of meeting that demand by the industry. The need
for increased electrical transmission and generation capability was due to
an increasing demand growth rate which rose to 7 to 87 per year. In order to
maximize efficiency the industry began interconnecting its systems and relying
upon fewer, but larger, generating facilities. Because of this change in
direction toward interconnection and larger plants, the opportunity for system
failure increased. The Federal Power Commission, recognizing the consequences
if such a failure should occur, urged the formation of area reliability
councils within the industry. At the same time, state and local governments
became more interested in regulating the construction of new energy facilities.

The electrical utilities, recognizing their responsibility to provide
consumers with reliable service, formed the National Electric Reliability
Council (NERC) in 1968. This national council is divided into nine regional
reliability councils. The regional council for Minnesota is called the Mid-
Continent Area Reliability Coordination Agreement (MARCA). MARCA is the council
which provides the 'reliability overview' for the upper midwest region. A



complementary organization to MARCA is the Mid-Continent Area Power Pool (MAPP),
which is basically the U.S. portion of MARCA.

While area councils formed by the utilities were originally designed to
ensure the reliability of the power system, new factors began to play a major
role. The most important factors were due to the growing national concern
about environmental deterioration. Along with this growing concern was the
development of environmental policy as expressed in the National Environmental
Policy Act of 1969:8

The purposes of this Act are: To declare a national policy
which will encourage productive and enjoyable harmony between
man and his environment; to promote efforts which will prevent
or eliminate damage to the environment and biosphere and stim-
ulate the health and welfare of man; to enrich the understanding
of the ecological systems and natural resources important to

the Nation; and to establish a Council on Environmental Quality.

This act introduced the concept of envirommental impact in the regulatory
process. It established that power plants and all other industry should meet
environmental protection standards enacted by federal and state government and
that adverse environmental effects of facility siting should be minimized.

The Minnesota utilities within MAPP, MARCA, and the NERC derive their existence
from the state. The three types of utilities that service Minnesota exist
because of many laws enacted-by the legislature.

The first type of utility authorized by the legislature is the public
service corporations organized under the General Provisions of Corporations,
Minnesota Statutes §300.03 et. seq. These corporations are investor or privately
owned utilities which furnish power for public use. The General Provisions
permit the state to supervise and regulate the business methods and management
of the corporations and fix the compensation they may receive for their services.
These corporations are subject to many restrictions not placed on other corpora-
tions organized under other provisions of Minnesota Statutes, Chapter 300.
These sections also define a public utility to mean any corporation that generates
electricity and which is neither a municipality nor any person that furnishes
electricity services to less than 50 people including cooperative associations
(M.S. §300.11, Subdivision 1 and 4).

The second type of utility authorized by the legislature is the electrical
cooperative association organized under Minnesota Statutes, Chapter 308, These
utilities are subject to most provisions of the public service corporations.

The third type of utility authorized by the legislature is the municipal
utility organized under Minnesota Statutes, Chapter 453 and Chapter 455. Utilities
organized under Chapter 453 are municipal corporations consisting of two or more
cities formed to acquire and finance electrical facilities. This law extends
powers to Municipal Power Agencies (MPAs) to assure an adequate supply of
electricity to cities. Chapter 455 provides that city of the second, third, or
fourth class, acting alone, may construct or purchase electric light plants.

8 National Envirommental Policy Act, 42 U.S.C. §4321 35. seq.
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Minnesota has developed a set of laws and regulations for the development
of large electrical power generating plants and large high voltage transmission
lines (HVTLs). The laws, which include the Minnesota Energy Agency Act, the
Power Plant Siting Act, and the Environmental Policy Act, require a sequential
review of proposed energy facilities. The process basically consists of four
steps. First, the utility must obtain a certificate of need from the Minnesota
Energy Agency (MEA). Second, after establishing the need for a new facility,
the utility must obtain a certificate of site compatibility from the MEQB. The
third step is the compilation in an environmental impact statement (EIS) of
information necessary for decision making. The final step requires the utility
to obtain permits from various agencies for the construction and operation of
the proposed facility.

Section 2.2 reviews the function of the Minnesota Energy Agency. The MEA
is divided into four divisions: conservation, administration, data and analysis,
and alternative energy development. These four divisions oversee the nine major
activities of the agency. The MEA employs over 90 people (38 state plus federal
and legislative), three times the 1976 level. The four activities that this
report is primarily concerned with are the conservation program, forecasting
activity, certificate of need activity, and the research program. The most
important function of the MEA, with regard for ensuring the reliability of
our electrical supply, is the certificate of need activity. The certificate of
need process results in the decision for size, type, and timing of new energy
facilities.

Section 2.3 reviews the two principal activities of the Environmental
Quality Board--power plant siting and environmental policy. The MEQB is composed
of seven agency heads, a representative of the governors office, and four
members of the citizen advisory committee. The director of the State Planning
Agency 1s the chairman of the MEQB. There are three other laws relating to
energy overseen by the MEQB in addition to its enabling legislation. These
laws include the Envirommental Coordination Procedures Act, the Power Plant
Siting Act, and the Environmental Policy Act.

The purpose of the Power Plant Siting Act (PPSA) is to find the most
environmentally acceptable locations for large power plants and large HVTLs.
This Act is the second step in the sequential process for locating new 9
facilities., The policy of the act was spelled out clearly by the legislature:

The legislature hereby declares it to be the policy of the state
to locate large electric power facilities in an orderly manner
compatible with environmental preservation and the efficient

use of resources. 1In accordance with this policy the board
shall choose locations that minimize adverse human and environ-
mental impact while insuring continuing electric power system
reliability and integrity and insuring that electric energy
needs are met and fulfilled in an orderly and timely fashion.

? Power Plant Siting Act, Minnesota Statutes §116C.54.
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The Minnesota Environmental Policy Act was enacted in 1973, four years
after NEPA (the National Environmental Policy Act of 1969). Both laws sought
to establish a new policy that would make envirommental and public health
values factors in govermmental decision making., These values have been
ignored by decision makers for many reasons. Environmental values are what
economists call exogenous variables (i.e., external factors which cannot
easily be assigned dollar amounts). Because of the difficulty, if not
impossibility, of assigning dollar amounts to values, environmental and
public health concerns were often ignored or considered unimportant in many
decisions made by government (i.e., low dollar amounts were assigned to these
values). MEPA, both in policy and action, set a new tone for the consideration
of these values. The Minnesota Supreme Court has recognized that the purpose
of all environmental legislation, at both the state and federal level, is to
force agencies to make their own impartial evaluation of environmental
considerations in decision making. The purpose of the Minnesota Environmental
Policy Act (MEPA) are:

(a) to declare a state poliey that will encourage

productive and enjoyable harmony between 'man and his
enviromment; (b) to promote efforts that will prevent

or eliminate damage to the enviromment and biosphere

and stimulate the health and welfare of man; and (c)

to enrich the understanding of the ecological systems

and natural resources important to the state and to the nation,

Section 2,4 reviews the organization and laws of the permitting agencies.
The fourth and final step in sécuring the necessary authorizations for siting
new energy facilities 1s the securing of permits from federal, state, and
local agencies. The principal purpose of the EIS process is to secure
sufficient information for government agencies to determine whether a new
facility should be constructed at a particular location. During the permitting
step, the government agencies review the environmental information on the major
effects and design of the proposed facility to determine whether it meets the
applicable health, envirommental, and safety standards. During the process,
public hearings are held to solicit public comments and information. If the
permitting agency determines that the proposed facility meets the requirements
of its laws and regulations, then the permit is issued. If one or more of the
agencies determine that its regulations will be violated, permits are denied
and the utility must either redesign the facility to obtain compliance or
abandon its proposal. In the case involving Sherco 3 & 4 (NSP's proposed
addition of two 800-MW plants near Becker, Minnesota) the hearing officer for
the MEQB determined that 26 permits from nine government bodies must be obtained.
In addition to these permits, the Minnesota Pollution Control Agency (MPCA)
must review the plant for compliance with New Source Performance Standards
which specify maximum air pollution emissions, and Significant Deterioration
Standards (SDS), which specify the maximum allowable degradation of ambient
air quality attributable to the new facility, under the Clean Air Act, as
amended,

0 Environmental Policy Act, Minnesota Statutes §116D.01.
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Section 2.5 reviews the function of the Public Service Commission. The
second major concern of the electrical utilities, besides obtaining necessary
authorization for new facilities, is the rate of compensation permitted from
the sales of the power generated. Minnesota began to regulate electrical
utilities in 1974 under the Minnesota Public Utilities Act, and became the
48th state in the nation to do so. The principal purpose of this act is to
fix rates of compensation for the sales of electric power. The act does not
apply at all to municipal utilities; it applies only to those cooperative
utilities that choose to become regulated. In addition to fixing rates, the
PSC establishes exclusive service areas for utilities.

There are three agencies which have statutory obligations to get involved
in rate cases: the Department of Public Service (DPS), the Public Service
Commission (PSC), and the Residential Utility Consumer Unit, Office of Consumer
Services (RUCU/0CS), which is part of the Commerce Department. Minnesota
Statutes, Chapter 216A created the Department of Public Service and the Public
Service Commission and provides for the usual administrative responsibilities.
Minnesota Statutes, Chapter 216 sets forth the procedures for the Department
of Public Service. Minnesota Statutes §45.17, Subd. 2 sets forth the
responsibilities of the Residential Utility Consumer Unit:

Subd. 2. The consumer services section shall be responsible for
representing and furthering the interests of residential utility
consumers through participation in matters before the public
service commission involving utility rates and adequacy of utility
services to residential utility consumers. The consumer services
section shall expend a reasonable portion of its efforts among

all three kinds of utility services and shall identify and promote
the needs of each class of residential consumers with respect to
each of the utility services.

Section 2.6 examines the role and rights of the public to participate in
the process. The role of the people in government decision making has changed
substantially over the last two hundred years. In the early years of this
country the primary forum for public participation was the local town hall
meeting, where most decisions affecting the people were made. The public
elected additional representatives to perform such tasks as run the post office,
collect tariffs, and provide for the common defense, which were beyond the
scope of the town meeting. But government has changed drastically over the last
two hundred years and in many ways beyond the projections of Alexis de Tocqueville.
Government has become more and more centralized and the public's input into the
decision making process has diminished in proportion to and at the same rate as
this increased centralization., Today, government affects and controls much of
the day-to-day behavior of its citizens.

Since the Civil War, civil government has altered dramatically. No longer
does the legislative branch spell out the do's and don't's for American society;
rather, it delegates authority to administrative agencies which spell out the
do's and don't's. These administrative agencies are run by people who are not
elected and who are generally unaffected by their decisions and unaccountable

Consumer Services Section Act, Minnesota Statutes §45.17, Subd. 2.
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for their actions. The legislative branch, by giving up its decision making
authority to these agencies, has diminished its role as an equal branch of
government and has relegated the executive branch to a superior position. The
problem is compounded by Little, if any, oversight capability:within the"
legislative branch, partieularly on the:state. level. ' nl

However, the administrative agencies are not totally unaccountable for
their actions. The long-standing tradition of public participation in agency
decision making is still present. The fifth and fourteenth amendments to the
U.S. Constitution provide for due process in agency decision making. Since
World War II, the Congress and most state léegislatures have passed administra-
tive procedures acts and other laws, which provide for public input and
accountability and which specify the due process requirements for agency
decision making.

Minnesota Statutes, Chapter 15 sets forth provisions relating to the
administration of state departments and agencies. Chapter 15 contains the
Administrative Procedures Act (APA), M.S. §15.0411-~.052, The APA establishes
procedures relating to (1) the adoption of rules; (2) petitioning for the
adoption of rules; (3) judicial review of validity of rules, agency review of
licenses and registrations, agency decisions; and (4) the scope of review. The
APA also provides for the publication of rules, the creation of a state register,
and the creation of the Office of Hearing Examiners.

Although Congress and the states have passed numerous laws recognizing and
encouraging public participation, the idea of public involvement is stated best
in the National Environmental Policy Act of 1969. This act emphasized the
importance of citizen involvement in enhancing the quality of the environment ;12

The Congress recognizes that each person should enjoy a healthful
environment and that each person has a responsibility to contri-
bute to the preservation and enhancement of the enviromment.

Minnesota put teeth in this statement when it enacted the Minnesota
Environmental Rights Act (MERA) in 1971, The purpose of MERA is spelled out in
its opening section:

The legislature finds and declares that each person is entitled

by right to the protection, preservation, and enhancement of air,
water, land, and other natural resources located within the state
and that each person has the responsibility to contribute to the
protection, preservation, and enhancement thereof. The legislature
further declares its policy to create and maintain within the state
conditions under which man and nature can exist in productive
harmony in order that present and future generations may enjoy clean
air and water, productive land, and other natural resources with
which this state has been endowed. Accordingly, it is in the
public interest to provide an adequate civil remedy to protect

air, water, land, and other natural resources located within the
state from pollution, impairment, or destruction.

12,National Envirommental Policy Act, 42 U.S.C. §4323(c).

3 Minnesota Envirommental Rights Act, Minnesota Statutes §116B.01.



xxvi

Prior to the passage of MERA, the people of Minnesota were unable to
protect the enviromment effectively through judicial action. Any person whose
property was injuriously affected or whose personal enjoyment was lessened
by a nuisance such as envirommental pollution could maintain a private nuisance
action. If the nuisance affected a considerable number of people, then the
right to recover damages was modified. Under this circumstance an individual
had to show that he or she suffered an injury that was special or peculiar
to him or herself and not common to the general public before he or she could
recover damages. In many circumstances this was difficult; if not impossible
to do.

In addition to the above two laws, the enabling legislation for the energy-
related agencies provides additional rights, procedures, and aid in facilitating
citizen participation in these administrative processes. Some of these rights,
procedures, and aids include (1) a citizen advisor notifies citizens and
explains the processes for siting power plants and lines; (2) a citizen advocate
for residential utility customers in rate requests by PSC regulated utilities
is housed in the Office of Consumer Services; (3) the EIS process provides for
public review and comment on site specific EISs; and (4) a host of other
procedures relating to planning, rulemaking, hearings, and judicial review.

Table E.S.~1 summarizes the present electric utility regulating process
and the role and rights that each "energy player' has in participating in the
process,

CHAPTER THREE: PUBLIC PARTICIPATION IN ENERGY RELATED DECISION MAKING

.

This chapter, while focusing on energy decision making, is entirely
applicable to most, if not all, technological decision making. It is an under-
statement to recognize that technology has impacts (both positive and negative)
on the day to day lives of most people. Few, if any, people are immune to
the consequences of technology and the impact that technology may have on
human values. As the awareness of the role that technology plays in the quality
of life has grown, so too has the demand by the public for the opportunity to
play a significant role in the decision making processes which underlie
technological policies and investments. Because the applications of technology
involve considerations of human and societal values, citizens have begun to
seek a greater voice and vote. "It is not difficult to see citizen dissatis-
faction with nuclear power as a symbol of increasing dissatisfaction among some
segments of the population with the economic and technological determinism
that they feel has characterized governmental management of limited environ-
mental resources and a broader and more pervasive dissatisfaction with gover-
nance itself,"1l4

In a general sense, this entire chapter is aimed at assessing the impli-
cations (i.e., the pros and cons) of increased public participation in techno-
logical decision making, and energy related decision making in particular, and
offering recommendations to provide for and assure effective public participation.
Section 3.1 examined the role of technological decision making in a democratic
republic., It set the stage by examining the characteristics of technology
generally, how these characters affect values, which in turn generates conflict,

L4 Ebbin, S. and Kasper, R., Citizen Groups and the Nuclear Power Controversy,

Cambridge, Mass.: MIT Press, 1974, p. 253,




THE ELECTRICAL UTILITY REGULATORY PROCESS

TABLE E.S.-1

-~ PRESENT PROCESS

ELECTRICAL UTILITIES

MINNESOTA ENERGY AGENCY

ENVIRONMENTAL QUALITY BOARD

PERMITING AGENCIES

PUBLIC SERVICE COMMISSION

RESPONSIBILITIES/
DECIS10NS

PLANS SIZE, TYPE,
TIMING, LOCATION, AND

MAKES SIZE, TYPE, AND
TIMING DECISION

MAKES LOCATION, EIS DECISION;
PLANT DECISION MADE INDEPEND-

ISSUE PERMITS FOR
CONSTRUCTION AND

GRANTS RATE REQUESTS;
DETERMINES SERVICE

UNDEKTAKEN IN SECRET;
BURDEN FOR SIZE, TYPE
TIMING, LOCATTON, AND
RATE DECISIONS ON
UTILITIES: NO PUBLIC
INPUT INTO PLANNING
PROCESS

STATED POLICY, BUT IS

NOT REFLECTED IN NEED
DECISION; MAKES DECISIONS
WITHOUT AN EIS; PLACES
ALTERNATIVE TECHNOLOGY
BURDEN ON OTHERS;
INADAQUATE PUBLIC PART-
ICIPATION MECHANISMS

STUDY AREAS, BUT AS AN INDEP-
ENDANT AND UNRELATED FUNCTION
OF SITING DECISIONS; MAKES
SITING AND ROUTING DECISTONS
WITHOUT A COMPLETE EIS;
REQUIRES REPEAT OF NEED,
SITING, EIS PROCESS BY
SEPARATING PLANTS AND LINES;
INADAQUATE PUBLIC PARTICIP-
ATION MECHANISMS

RATE DECISIONS ANT OF LINE DECISION; USE AREAS
CONDUCTS INVENTORY OF STUDY
AREAS
TIME ALLOWED NO TIME LIMLT; 6 MONTHS SITING: 1 YEAR + 6 MONTHS SINGLE AGENCY: NONE | RATES: 1 YEAR
FOR DECISTON USUALLY 5-7 YEARS ROUTING: 1 YEAR + 90 DAYS EPCA: 185-205 DAYS SERVICE AREA: 12 DAYS
DRAFT EIS: 120 DAYS ’
RIGIITS OF PUBLIC
TO PARTICIPATE:
1. ALLOWED 1. NO 1. YES 1. YES: SITING, ROUTING, EIS }1. YES 1. YES
2. FUNDED 2. NO 2. NO 2. NO 2. NO 2. YES
3. PUBLTIC ADVOCATER 3. NO 3. NO 3. CITIZEN ADVISOR - NO 3. NO 3. YES
4. OTHER 4. NO 4. NO ADVISORY COMM. ADVOCATE 4. NO 4. NO
NO POLICY 4. PPSA ADVISORY COMMITTEE;
PARTICIPATION POLICY;
EIS: 500 SIGNITURES
ENVTRONMENTAL NO ENVIRONMENTAL REPORT ENVIRONMENTAL REPORT ON FINAL EIS NO
REVIEW ON PLANT AND ON LINE PLANTS AND LINES; DRAFT EIS
FOR SITES AND LINES
COMMENTS : PLANNING PROCESS IS CONSERVATION IS THE CONDUCTS AN INVENTORY OF SITE;EIS IS USED ONLY CONSERVATION POLICIES

FOR PERMITING’
DECISION ~- NO
ACTION PLANNING
POTENTIAL 1S
DERIVED FROM EIS;
INADAQUATE PUBLIC
PARTICIPATION MECH-
ANISMS

AND POLICIES TO PROTECT
THE POORARE HOT REFLECTED
IN THE RATE STRUCTURES;
INADAQUATE PUBLIC
PARTICIPATION MECHANISMS

TTAXX
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resulting in the need for dispute resolution, and the relationship of
technological decision making processes to a democratic society. A number
of conclusions which set the stage for examining specific decision making
in the next two sections may be drawn from this section. First,

choices or decisions about technology and the regulatory processes that
govern them generally reflect the values and concerns of a small group,
rather than the values of the society at large. Second, the disparity of
values between those reflected in the decision making process and the
components of society at large can and do generate conflict. Third, that
western society is pluralistic in nature and contains a wide variety of
values which are often at odds with each other. Fourth, the existing process
that permits technological decision making by scientists or engineers or
regulated interests alone is incompatible with any notion of a democratic
society. Finally, any notion of a democratic pluralistic society requires
that all values, no matter how extreme, must be reflected and considered in
all decision making processes which affect the society at large.

Section 3.2 of this chapter examines8 ways to improve public participation
mechanisms. Section 2.6 of Chapter Two showed that public participation is
an integral policy of Minnesota administrative law. Section 3.2 addresses
defects in the law identified in the literature as obstacles or barriers to
public participation. The literature indicates that there are a number of
pre-adjudicative obstacles which have effectively inhibited participation
by the public. These include D) inadequate notification exists
for the public to discover forums to express their concerns about decisions
that affect them; (2) information and technical expertise needed by the
public to present their cases and held by the government or regulated
interests is unavailable, unknown or denied to public participants; (3)
the administrative process has placed limits on the ability of the public to
participate as "parties'" in decision making process by inhibiting or prohibiting
the public's opportunity to initiate, to testify, to intervene in agency
decision making, or to seek review of agency decisions; and (4) no
mechanism presently exists which facilitates public participation of unrepre-
sented interests in the decision making process. The following recommendations
are offered to remove these barriers:

RECOMMENDATION 1: Notification procedures both under the Administrative
' Procedures Act and enabling legislation for energy

related decision making should include paid adver-
tisements and press releases to state-wide and local
newspapers, wire services, and radio and television
stations for each and every hearing. Further, all
energy related agencies should develop special public
service announcements as part of their notification
procedures for all officiagl hearings.

RECOMMENDATION 2: The content of the notice should be explicit enough to
provide information on the nature, type, and location of
the hearing. Further, the notice should explain a citizen's
rights and responsibilities for participating in the
hearing.
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RECOMMENDATION

RECOMMENDATION

RECOMMENDATION

RECOMMENDATION

RECOMMENDATION

RECOMMENDATION

10:

RECOMMENDATION

11:
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The notice of hearing should provide adequate time, at
least 90 days prior to the start of the hearing, for the
citizen to organize and prepare his case. Consequently,
the notice of hearing should run at least once a week for
eight weeks.

The Public Advisor citizen involvement tool should be
extended to the certificate of need, environmental impact
statement, permitting rates, and designated service area
processes, Further, this. shouldbe accomplished by the
creation of an office of public advisor to be established
in a manner similar to the Office of Hearing Examiners.

The primary energy related decision making agencies (MEA,
MEQRB, PSC, and PCA) should coordinate their information
gathering and provide a joint information clearinghouse -

to give citizens easy access to energy related information.

Minnesota Statutes §15.1611 et. seq. should be amended to
give citizens an unqualified right of access to energy
related information of a nonpersonal nature.

Minnesota Statutes §15.1611 et. seq. should specify access
to information procedures which include time limits,

uniform fee schedules, a right to judicial review, a
regulation and notification requirement, an indexing
requirement, and a right to see all disclosable information.

Transcripts of agency hearings should be provided at little
or no cost; multiple file requirements should be removed;
and citizens should have open access to agency experts as
advisors and witnesses,

Standing as requirement for judicial review of agency

decisions should be removed, except for the case or

controversy requirement of Article III of the U.S. Constitution.
The Administrative Procedures Act, in particular Minnesota
Statutes sections 15,0423, 15.0424, and 15.0426 should be
amended to reflect this policy,

The Minnesota Administrative Procedures Act should be amended
to guarantee any citizen the right to intervemne in any agency
action regardless of the nature of the citizen's interest.

In particular, no qualification of the right to intervene
shall be considered in decisions involving the siting of any
kind of facility.

The Minnesota Administrative Procedures Act should be amended
to require agencies to have an affirmative duty to consider
all interests in arriving at a decision. Further, the courts
in reviewing agency activities should evaluate whether or not
the agency adequately and fully considered the interests of
all parties and participants.
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RECOMMENDATION 12: The Minnesota Administrative Procedures Act contested case
procedure should be amended to permit the public to petition
to initiate formal contested case procedures where informal
procedures may now be used. The petition should be specific
as to what action is requested and the need for the action.
Denial of the petition should be subject to judicial review.

RECOMMENDATION 13: The legislature should create a variety of dinstitutional
mechanisms to effectively provide representation for unre-
presented interests in governmental decision making. Three
mechanisms should be enacted: (1) an office of public
counsel should be created in each regulatory agency to
represent nonregulated clients in adjudicatory or rule-
making proceedings under the jurisdiction of the Attorney
General; (2) a department of citizen advocate should be created
on the cabinet level to augment the representation of
unrepresented interest in agency decision making; and (3)

a center for intervention and technical assistance or

group of centers should be created to assist interested
persons and groups who wish to intervene in agency decision
making or in judicial review of agency decisions.

The office of public counsel, the department of citizen advocate,
and the center for intervention and technical assistance
should (1) be statuatorily established and be provided with
a separate appropriations budget line; (2) the director of
each office should have complete administrative authority
over the office; (3) each office should be empowered to
intervene with full party status in agency proceedings;

(4) each office should be empowered to seek judicial

review of agency decisions; (5) the office of public

counsel should have public complaint handling responsi-—
bilities; (6) the office of public counsel and the center
for intervention and technical assistance should be
permitted to advise and assist, including the undertaking

of studies and information dissemination, independent

groups and individuals who seek to represent broad interests
before governmental agencies; (7) each office or center
should possess adequate authority to obtain information
needed to carry out their functions; and (8) each office

or center should have adequate funding to assume these
responsibilities.

Section 3.3 of the chapter examines additional aspects of the administrative
process necessary to assure public participation by those who wish to represent
themselves. While the recommendations offered above are important in that they
remove barriers in the process to public participants, they are insufficient by
themselves to assure effective public participation. Since many of the decisions
with which the public may want to participate involve complex technologies,
adequate time and resources are essential for the public to effectively present
its case. A review of the literature indicates that these two components
(timeliness and resources) are crucial for public interest involvement. The
following recommendations are offered to assure that timeliness and lack of
resources do not constitute insuperable barriers to public participation.
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RECOMMENDATION 14: The public should be permitted to become involved in the
planning decisions relating to energy decision making at
an early date. Applications for certificates of need and
site compatibility as well as designation should take place
at least two to five years earlier than at present. Noti-
fication of the application should be undertaken as
recommended earlier (see recommendations 1-4). Ex parte
communication with agency decision makers should be pro-
hibited. All documents filed should be a matter of public
record as recommended earlier (see recommendations 6 and 8),

RECOMMENDATION 15: The Minnesota Public Utilities Act should be amended to
prohibit rate increases until after the Public Service
Commission makes a decision.

RECOMMENDATION 16: It should be the policy of the State of Minnesota to provide
financing to nonprofit citizen organizations and unincor-
porated citizen groups in order to assure that the public can
participate in adjudicatory or rulemaking proceedings. When-
ever possible, the legislature should provide funding through
application fees in adjudicatory cases. Otherwise, funding
should be provided via a direct appropriation, either through
the center for intervention and technical assistance (see
recommendation 13) recommended above or through the agency
itself. The criteria for eligibility should be limited to
the technical quality and importance of the group's proposal
and the need for the funds. The amount of funding provided
to any individual or group should be flexible with the criteria
being-the complexity of the issues, the number of groups to
be funded, and the amount of funds available.

RECOMMENDATION 17: The Minnesota Administrative Procedures Act should be amended
to empower agencies to order '"fee shifting' in cases of bad
faith, willful wviolation of an agency order, or other egre-
gious conduct,

RECOMMENDATION 18: The Minnesota Administrative Procedures Act should be amended

to require the courts to provide legal fees to any plaintiff
who brings an action against an administrative agency com-
pelling the agency to do its job or challenging the agency's
decision for being arbitrary and capricious, and wins, or

in the opinion of the presiding justice has a legitimate
issue, but still loses. Agencies should not be able to
collect fees under any circumstances from the plaintiff.

Emotions run high on the wisdom of facilitating broader public participation
in agency proceedings and in particular of subsidizing private individuals or
groups at the regulated interests or at the taxpayers expense, The primary
argument against broadening public participation is that of delay. Yet, as
section 3.3 notes, public participation is responsible for little, if any, delay
in administrative decision making. Further, many commentators believe that
increased, effective public participation will reduce delay by raising
legitimate issues early, thereby avoiding prolomnged court cases.
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~ ., As an NRC study observed, '"most of those observed believed that
these issues [nuclear power plant licensing] could and should be determined.
A decision one way or another would neither bring the nuclear industry to its
knees, nor wipe out intervenors. After all, what is under discussion is a
concordant procedure for dispute resolution--not a clandestine plan for
revolution."l5 We need, as attorney Mark Massel suggested, to take a fresh
look at the regulatory process:

. + . government regulation has been treated as an insulated,
technical activity of govermment. Much of the discussion

has been founded on the implication--stronger because unstated--
that regulation is a legal function that can be protected from
the contamination of other govermment activities. This academic
assumption has been so imbedded that most of the debating gambits
have overlooked three significant features of the regulatory
process: first, it is inherently a political activity that is

a substantial element in modern economies; second, the regulatory
functions are too intertwined with a host of other government
activities to be set as a class apart; and third, while procedural
problems are important, they are subsidiary to the objectives and
accomplishments of the regulatory functions.

Adequate consideration of the policy issues that are inherent in

the regulatory process will depend upon a continuing awareness

of our traditional anxiety about government regulation, an

anxiety that stems from our inability to make clear~cut decisions
about what functions we want govermment to undertake. Our ultimate
public policy goals are an interesting compound of social, economic,
political, and international aims. Many of these aims conflict with
each other. At least, they give such an appearance. For social

and political reasons, we want many independent private enterprises
because we believe that they will insure the effective working of
the democratic process and equality of opportunity; at the same
time, we look to large corporate aggregations to satisfy certain
economic and military objectives. Many look to government for the
solutions to broad economic and social problems; but others are
restive about government interference. We want to assure everyone
of his day in court; yet, we are unhappy with the lengthy administra-
tive hearings that this objective entails.

Public participation in administrative agency decision making is, of course,
not an end in itself. Rather, it is a means of insuring that regulation does
in fact further the "public interest." Attacks on the process that the agencies
too often favor and accommodate the desires and ends of the regulated interests
are often voiced, If the response is to admit only the most well organized and
financed groups to a position of influence (i.e.,, the regulated interests), the

15 Office of State Programs, Improving Regulatory Effectiveness in Federal/State

Siting Actions, Vol. 8: Nuclear Power Plant Licensing: A New England
Perspective, Washington, D.C.: Nuclear Regulatory Commission, NUREG-0202
1977, p. 207.

6 Massel, M., "The Regulatory Process," 26 Law and Contemporary Problems 179,

at 181-2, 1961.
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ultimate decisions will reflect the values of only a subset of the society.
If the public interest is truly defined through process, then the public must
be able to effectively participate in the process.

CHAPTER FOUR: SELECTED ISSUES IN ELECTRICAL ENERGY POLICY

Chapter Four focuses on three aspects of electrical energy policy: (1)
power plant siting and the enviromment (section 4,1); (2) conservation of
electrical energy (section 4,2); and (3) electric rates and the poor (section
4.3). As noted in the preface to this report, there were a number of
limitations placed upon this study. The effect of these limitations greatly
restricted the- scope of inquiry which this report could address. The purpose
of this study is to address process questions, i.e., is the process structured
so that technological and value factors can be considered.

Section 4.1 focuses on the conflict between electric power and the environ-~
ment. The building of electrical energy facilities has and continues to generate
substantial conflict. The conflict centers on the competition between many
important social interests. Two interests that this report is concerned with
include (1) the need to provide an adequate, reliable supply of electricity and
(2) the need to protect the public health and to prevent further environmental
degradation. The competition between these two interests is over the utiliza-
tion of scarce resources: air, water, and land. Because disputes arise over
the competition for these resources (a competition that reflects differing
values), dispute resolution mechanisms in the form of decision making authorities
are necessary. The two principal decision making authorities in Minnesota
which are charged with making decisions about energy facilities, are the
Minnesota Energy Agency (MEA) under the Energy Agency Act and the Minnesota
Environmental Quality Board (MEQB) under the Power Plant Siting Act (PPSA) and
the Environmental Policy Act (MEPA).

An analysis of these decision making authorities reveal that the conflicts
still exist, First, the inherent conflict of wvalues in the legislative policies
existing prior to the establishment of the decision making authorities noted
above is not resolved by these authorities. Second, the decisions that arise
from the certificate of need process and the power plant siting process do
not result in a balanced decision of the competing interests. Rather, the
defacto policies inherent in the site-by-site decisions, made pursuant to these
laws, result in a random solution, 1if any, to the fundamental conflicts that
exist between economic, envirommental, and social considerations.

Recognizing that the planning process for the need, size, type, and
location of electrical energy facilities rests almost completely with the
utility and that the primary concern of the utility is to maintain an adequate
and reliable supply of electricity, how are envirommental values reflected in
the process? Because the planning process of the utilities is made in secret,
no one other than utility executives knows how envirommental factors influence
a utility's choice for size, type, and location in its applications to the MEA
or MEQB. Environmental factors in the decision making processes of government
are reflected through the envirommental review procedures established under
MEPA. These processes and procedures provide that the MEA make a decision
on size and type with an envirommental report (ER) as the mechanism to provide
public health and environmental information for "planning' the decision. 1In
addition, the location decision for a specific size and type of facility made
by the MEQB also utilizes an envirommental report (ER) as the mechanism to
provide envirommental information in "planning' its location decision,
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An analysis of the process reveals that size, type, and location decisions
are inseparable in anticipating the environmental and public health consequences
of the decisions. Using a series of guidelines developed by the Rand Corporation
for the California State Assembly on power plant siting, this report analyzed
the Minnesota decision making mechanisms to determine if the present design for
decision making and division of agency authority adequately coordinated the
size, type, and location decision. The analysis revealed that (1) functions
which are naturally linked, such as size, type, and location of power plants
and lines, were not grouped together; (2) the existing decision making process
failed to provide separate institutions for separate roles, such as balancing
size, type, and location with the environmental consequences of the decisions;
(3) the existing process failed to take into account the natural tendencies of
institutional behavior, such as a bias toward one side or the other; (4) many
members of the public are upset with the results of the agencies decision
making; and (5) the MEA does not have the proper balance of responsibilities to
provide technical competence and impartiality in making its size and type
decision.

The following recommendation is offered to overcome the present design
flaw in agency decision making and the division of agency authority, which results
in an adequately coordinated size, type, and location decision.

RECOMMENDATION 19: Size, type and location decisions should be made together
in one agency. The Agency best suited to making this
decision is the MEQB. The MEA should continue to issue
a certificate of need based on factors that affect demand
without regard to the size(s) and type(s) of fac111t1es
necessary to meet that demand.

Environmental factors are considered in an envirommental review process
created by the Minnesota Environmental Policy Act (MEPA). The purposes of MEPA
are many and include an intention to alter the decision making processes of
administrative agencies in two ways. First, the environmental impact statement
(EIS) process is an information gathering procedure, an "envirommental full
disclosure law', to inform decision makers about how their policies affect the
quality of the air, water, and land before they make their decision. Second,
the EIS process is an action planning procedure, i.e., it permits an agency to
make a rational choice from a set of alternatives with full information about
the environmental consequences of both the preferred choice and the altermatives.

A retrospective review of the National Environmental Policy Act (NEPA)
reveals that NEPA and the federal EIS procedure have improved coordination
and effectiveness in decision making. Since NEPA and MEPA are nearly identical
in terms of their policies, their disclosure requirements, the impact statement
criteria, and in many other ways, an analysis of MEPA procedures for the
environmental review of the size, type, and location decision was made. The
analysis was based on a comparison of state procedures with those factors which
were shown to improve coordination and effectiveness in decision making for
federal agencies., The analysis revealed that the existing environmental review
process for determining the environmental consequences for power plants and
lines defeated the purpose and intent of MEPA in six ways. In particular, the
existing process fails to (1) comnsider all possible environmental effects at
each stage of the process where decision making affects the enviromment; (2)
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provide adequate staff to independently review the environmental impact of the
proposed action and its alternatives; (3) permit adequate consideration of other
agency mandates in the decision making process for determining the size, type,
and location of power plants and lines; (4) provide timely consideration of the
environmental impact of the proposed action and its alternatives; (5) provide
reasonable public review of environmental information documents necessary to

meet the purposes of MEPA; and (6) provide adequate consideration of alternatives
by excluding certain alternatives and by failing to provide equal treatment of
the few alternatives considered with the proposed action.

The three key problems associated with the environmental review process
established by the regulations promulgated pursuant to MEPA are the timing and
scope of the EIS procedure and the secrecy associated with the planning process.
The problems that have arisen with respect to EIS timing and scope can be traced
to a common conceptual difficulty on the part of agency personnel. What is in-
volved is not merely 'bad faith" or administrative lethargy on the part of the
agencies, but a deeply ingrained bureaucratic orientation to focus on goals, rather
than on process. Process refers to the methodology or procedures of decision
making. The secrecy problem is an inherent part of both utility and agency be-
havior, which is compounded by an administrative process that is not presently
designed to foster openness, since it informs the public of a basically predeter-
mined decision at the eleventh hour.

The EIS action planning mechanism created by MEPA is the procedure by which
environmental concerns are made a part of agency decision making. The effective
utilization of MEPA EIS procedures by the MEQB can make significant strides toward
achieving a more efficient facility siting determination. It must be noted that
the EIS procedure is not the cause of duplication of laws and procedures. On the
contrary, the EIS procedure can serve to reduce unnecessary overlap of environ-
mental review as well as help agencies to make intelligent decisioms.

Since the purpose and intent of MEPA and its associated EIS procedure is to
provide an environmental full disclosure law and to improve agency decision making,
the following recommendations are offered to accomplish these ends.

RECOMMENDATION 20: The environmental review process should be revised to reflect
both the intent and spirit of the Minnesota Environmental
Policy Act (MEPA). This should be accomplished by under-
taking the following: (1) an environmental impact statement
(EIS) should be mandatory for any power plant or transmission
line which is subject to the jurisdiction of the Power Plant
Siting Act (PPSA); (2) power plants and transmission lines
should be considered together whenever possible; (3) the
environmental reports required to be prepared at the certi-
ficate of need stage and the power plant siting and route
designation stage should be abolished; (4) the environmental
assessment worksheet required to be prepared at the power
plant siting and route designation stage should also be
abolished; (5) the public should be given 60 days to review
and comment on the draft EIS; (6) all environmental impact
statements (whether plants and lines or just lines)should be
prepared by the MPCA; and (7) the Minnesota Environmental
Quality Board (MEQB) should receive additional funds to hire
staff necessary to make an independent evaluation of an EIS
prepared pursuant to MEPA,
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RECOMMENDATION 22:

RECOMMENDATION 23:
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The EIS process for power plants and transmission lines
should be revised. First, a "planning EIS" should be
prepared and finalized prior to the MEQB decision on
size, type, and location. The "planning EIS" should
review alternative sizes and types and study areas
identified in the MEQB inventory of study areas pro-
gram., The "planning EIS" would evaluate other planning
activities including air quality, water quality, water
resources, land use, economic, and transportation
planning activities for the purpose of evaluating
alternative sizes and types and the demand that they
place in choosing a study area. All agencies which

are involved in air, water, land, economic, and
transportation planning, should participate in the
preparation of the draft EIS and submit written
comments on the draft EIS. Upon completion of the
final EIS, the MEQB should choose a type(s) and size(s)
and a study area for the plant(s). Second, upon
completion of the "planning EIS" and the size, type,
and study area decision, the MEQB would identify two

or more sites within the study area for the location

of the plant(s). Once these sites have been identified
a "project EIS" would be undertaken to analyze in detail
the environmental consequences of the MEQB size, type,
and location decisions on the local environment. The
"project EIS" would be completed and finalized by the
MEQB prior to the issuance of any permit or construction
authorization.

A generic EIS should be prepared and updated at periodic
intervals on (1) the envirommental and economic
consequences of alternative and conventional energy
technologies of different sizes; (2) the relationship

of these technologies to the end use energy requirements:
(3) the impact of these technologies on the goals and
plans of environmental protection in the long-run; (4)
the impact of energy demand projections upon the deple-
tion of natural resources; and (5) the impact of altering
the tax structure, electric rates, rationing and retro-
fitting more energy efficient products, in short conser-
vation, as an alternative to building more power plants
and lines.,

The timing of decision making processes should be signi-
ficantly altered so that all interested parties to the
decisions can rely on a specific time table for making
the decision, The following time frames offer definite
limits on agency decisions, but within realistic time
periods:

(1) The certificate of need decision should remain at
six months;

(2) The draft planning EIS should be finished within
one year;



XXxvii

(3) The final planning EIS should be completed within
90 days after completion of the draft planning EIS;

(4) The size(s), type(s), and study area(s) decision
should be made within six months of the approval of
the final planning EIS;

(5) The draft project EIS should be completed within
450 days of the size(s), type(s), and study area(s)
decision;

(6) The final project EIS should be completed within
90 days after completion of the draft project EIS;

(7) The final location(s) decision should be made
within six months of the approval of the final
project EIS; "and,

(8) Permits issued by a single agency should be issued
within one year of the date of application, but no
applications should be accepted until after the
completion and approval of the final project EIS and
after the location decision(s) have been made by the
MEQB.

RECOMMENDATION 24: Minnesota Statutes, Chapter 116C (The Environmental Quality

Board Act) should be amended to clarify the Minnesota

Environmental Quality Board's responsibilities including
the responsibility to act as an advocate of environmental
values in all proceedings in which the Board is involved.

Section 4.2 focused on the conservation of electrical energy. The need
for increased energy conservation is based upon four principle arguments. First,
the "energy crisis" is '"'mot a temporary interruption of supply but a more
fundamental change caused by our moving from an era of abuq%@nt energy to an

era of scarce, expensive energy. . .'" (Emphasis not added). ' Second, while

not offered as a total solution to the energy problem, conservation can (1) slow
the growth rate of energy consumption; (2) stretch the remaining life of

fossil fuels; (3) reduce the environmental impacts of energy production and

use; (4) hold down the U.S. foreign trade deficit; and (5) help to keep the
price of energy within peoples’reach. Third, energy conservation is "a strategy
[that] is not in competition with the present energy industries nor with the
present efforts to increase the supply capacities of these industries., Rather
it is a common-sense effort that offers substantial promise for helping to meet
anticipated demand requirements, and for minimizing the economic and social
costs resulting from unexpected supply problems."1l8 Finally, the amount of
energy that can be counserved without interfering with lifestyles is considerable.

There are many problems in the U.S. in attempting to achieve significant
energy conservation. Energy consumption is dependent on (1) the energy efficiency
of existing products and equipment that use energy, and (2) the way consumers
operate or use the existing stock of products (traditional use patterns),
altering energy consumption patterns requires changing one or both of these

17 American Institute of Architects, Energy and the Built Enviromment: A Gap

in Current Strategies, Washington, D.C., 1974,

18 Ibid., p. 8.
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factors. Energy consuming products can be modified in two ways. 1In the short
term these products can be made more efficient through retrofit. In the long
run these products can be replaced with more energy efficient products. In
both instances efficient energy products or retrofit devices must be available
in sufficient quantities and consumers must choose these products over less
efficient ones before energy consumption can be reduced. Altering traditional
energy use patterns involves the way individuals, businesses, and others

carry out their daily activities. These types of changes are difficult because
of the sheer number of consumers that need to be affected and because the
change in daily activities may, from a consumer viewpoint, be in a less con-
venient fashion. The change in consumer behavior required is compounded because
"the growing demand for energy as a matter of either public policy or private
practice runs contrary to the trend of the last several decades."19

There are a number of policy options available to encourage the conservation
of electricity, First, policies can be designed to elicit voluntary responses
from consumers by creating an awareness of the benefits of energy conservation,
both in terms of dollar and energy savings. Specific policies would center
around comsumer education, applicance labeling, and providing financial incentive
for the development and use of energy saving devices. Second, policies can
be designed which indirectly affect the market. This involves either raising
the effective price of energy and/or lowering the real cost of implementing
energy conservation measures, such as more energy efficient products. For
example, specific programs, which provide financial incentives to conserve
energy, include tax credits, grants, low interest loans or loan guarantees to
businesses or individuals, and other tax relief for users who install more
efficient equipment or manufacturers who make such equipment can be enacted. ‘
Financial disincentives can also be enacted through the taxing power by providing
taxes on the energy, taxes on the energy user (such as a sales tax), or taxes
on those who use disproportionate quantities of energy (i.e., taxes based on
the estimated average annual electricity use of the equipment, elimination of
promotional rebates to builders and users). Third, policies can be designed
which directly affect the market, i.e,, involves governmental regulation or
restriction of energy use for energy-using products. These are basically
proscriptive policies which include changes in the building code; bans on the
manufacture, sale, or installation of certain types of equipment; restrictions
on wattages or minimum efficiency of electrical equipment or appliances;
restrictions on new building permits; and explicit rationing of electricity
and other forms of energy. Finally, policies can be designed which change
the user cost of electricity, either through taxes as noted above or through
changes in the overall price mechanism, i.e., changing the rate schedule,

' The question that Chapter Four, section (4.2) addresses is whether the
process permits the consideration of these comservation policy options. A
review of the statutes relating to conservation (see Chapter Two, section 2.24)
shows the following (1) energy conservation is the policy of the State of Minnesota,
(2) the primary function of the MEA is to promote and elicit voluntary energy
conservation functions from consumers and to enforce specific, statutory energy
conservation measures; and (3) the PSC must, under the National Energy Act of 1978,
in particular sections 111 and 113 of the Public Utilities Regulatory Policies Act,

19 Hammond, A. L., et al., Energy and the Future, Washington, D.C.: AAAS, 1973,
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hold hearings to determine the appropriateness of implementing energy conser-
vation measures which may affect the rate schedules.

The present conservation policies do not generally address direct or
indirect market approaches, to energy comservation. These approaches include
little in the way of a taxing policy, a tax relief policy or tax credits,
loans, etc. for electric energy conservation., They do not restrict the use
of energy inefficient equipment or provide specific authority for the agencies
to restrict such equipment (require retrofitting or minimum efficiency rating
other than for air conditioning and lighting), nor do they address the rationing
of electrical energy. Since many of these issues were addressed in the Final
Report of the House Select Committee on Energy and the MEQC Energy Policy Task
Force Report, this report recommends that the Legislature pay close attention
to the recommendations of those reports.

Section 4.3 focuses on electric rates and the poor. It is generally
recognized that the more money people have, the more energy they use. However,
studies show that the poor spend a greater percentage of their income on energy
than the middle or upper income people. The Ford Foundation report A Time to
Choose found that "the poor spend almost 15 percent of their household income
on energy while the high consumption of fuel by the rich typically accounts for
only 4 percent of their incomes. Any major price increases will thus cause
hardship to poor families, since their energy use levels do not include a
margin of extra amenities easily done without.'"20

It has been recommended both nationally and in Minnesota that the effects
of increasing energy costs not unduly burden the poor and others on fixed
incomes. Hazel Rollins, Acting Deputy Administrator of the Economic Regulatory
Administration of the Department of Energy, noted that ''mo geographic, ethnic,
or income group should have to bear an unfair share of the total burden, and
none should reap undue benefits from our energy problems. It is particularly
important that we protect the elderly, the poor, and those on fixed income
from disproportionately adverse effects on their incomes."2l 1In addition, the
MEA has offered as one of their energy policy recommendations that "appropriate
legislation to provide assistance for consumers most impacted by higher
electricity costs" be undertaken.?

One proposal that has been offered to alleviate the impact of rising electric
rates on the poor, the elderly, and others on fixed incomes is the establishment
of "lifeline'" rates as a component of the rate structure. While there is no
rigid definition of lifeline, the purpose is to structure the rates in such a
way that residential users pay a reduced price for relatively small quantities
of electricity (for example, the first 300 to 500 kilowatt hours used per month)
necessary for essential needs. The underlying premise behind the lifeline
concept is to reduce the price of electricity to residential users who consume
small quantities.

0 Energy Policy Project, A Time to Choose: America's Energy Future, Final
Report of the Energy Policy Project of the Ford Foundation, Cambridge,
Mass. Ballinger, 1974, p. 334.

21 Rollins, H., "Energy and the Consumer,'" Energy Policy Options for Illinois,

Proceedings of the Fifth Annual Illinois Energy Conference, September 28-30,
1977, Chicago Circle Campus, University of Illinois, p. 198.

Energy Policy and Conservation Report, Minnesota Energy Agency, 1978, p. 5.
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Lifeline rates offer three apparent advantages. TFirst, they provide rate
relief to residential users who use only small amounts of electricity. These
users are thought to be the poor, the elderly and others on fixed incomes.
Second, lifeline rates promote conservation by providing an economic incentive
to hold down consumption. Finally, rates are easy to understand, can be placed
in effect without much delay, and are politically and administratively
advantagous to the government because they require no new tax revenues to
administer '"the program'. As a result of these multiple advantages, the lifeline
rate concept has taken different forms in the several states which have implemented
them. In California, for example, lifeline rates have generated strong support
as a method of slowing down growth in electricity consumption.

Since there exists a general policy within Minnesota to help the poor
(M.S., Chapter 261), the rising costs of electric rates should not unduly burden
the poor, the elderly, and others on fixed incomes. Because the data shows
that people are reluctant to use stamps, whether food or energy stamps, and
because energy stamps do not encourage conservation, a program that provides
relief for the poor as well as encourages that comservation should be adopted.

RECOMMENDATION 25: It should be the policy of Minnesota to protect the poor,
the elderly, and others on fixed incomes from the rising
cost of electrical energy. Therefore, the Public Service
Commission should begin hearings to enact a '""lifeline"
rate which benefits the poor and encourages conservation.
The lifeline rate structure should reflect all factors
which affect the essential uses of electricity.

Table E.S.~2 summarizes how the recommendation in this report alter the
present process of regulating electrical utilities.

CHAPTER FIVE: EMINENT DOMAIN AND POWER PLANT AND LINE SITING

It is apparent that there is a crisis attitude today with regard to energy
problems. This is indicated by (1) the proliferation of new agencies; (2) the
enactment of new laws which regulate energy use and development, and (3) by the
proposal for new procedures, such as the Energy Mobilization Board (EMB). The EMB,
for example, would not.only develop priorities for energy projects and goals, but
would limit the time that federal state, and local governments can make decisions
(a process that could result in de facto denial of due process and substantive
consideration of the proposed project). The decisions that result from this crisis
attitude can seriously affect land use. Studies on the future of land use in the Unitec
States report that our intensive use of land is expected to nearly double by the
year 2000. The equivalent of every public and private facility including
schools, hospitals, shopping centers, power plants, pipelines, homes and high-
ways will be duplicated to accommodate projected population increases in the
next twenty to thirty years. Accompanying this type of resource use pressure
will be hotly contested debates over govermmental powers to regulate land use
and the taking of land for public purposes. Recently, extensive debates have
occurred in Minnesota over regulation and the taking of land (particularly
agricultural land) for power plants, power lines, pipelines, streets and high-
ways, the "domed stadium', preserving "wild and scenic'" rivers, protecting the
BWCA and many more. These debates, which have occurred in the courts, the
legislature, before government agencies, and in many other public forums, will
increase in the future.



TABLE E.S5.-2

THE ELECTRICAL UTILITY REGULATORY PROCESS ~— RECOMMENDED PROCESS

ELECTRICAL UTILITIES

MINNESOTA ENERGY AGENCY

ENVIRONMENTAL QUALITY BOARD

PERMITING AGENCIES

PUBLIC SERVICE COMMISSION

RESPONSI1BILITIES/
DECLSTONS

MAKES PRELIMINARY
ESTIMATE OF NEED;
PLANS RATE REQUEST;
PARTICIPATES IN THE
PROCESS

MAKES TIMING AND QUANTITY
DECISIONS (MW CAPACITY
NEEDED)

MAKES SIZE, TYPE, AND LOCAT-
ION DECISION; PLANTS AND
LINES ARE TOGETHER; SIZE(S)
AND TYPE(S) DECISIONS MADE
AFTER PLANNING EIS; LOCATION
DECISION MADE AFTER PROJECT
EIS

[[SSUES PERMITS FOR
CONSTRUCTION AND USE

GRANTS RATE REQUESTS;
DETERMINES SERVICE AREAS

TIME ALLOWED
FOR DECISION

PRELIMINARY ESTIMATE
DETERMINED IN 1-3
YEARS

6 MONTHS

DRAFT PLANNING EIS: 1 YEAR
FINAL PLANNING EXS: + 90 DAYS
SIZE(S) AND TYPE(S): 6 MONTHS
DRAFT PROJECT EIS: 450 DAYS
FINAL PROJECT EIS: +90 DAYS
LOCATION DECISION: 6 MONTHS

PERMITS BY A SINGLE
AGENCY: 1 YEAR
IEPCA: 185-205 DAYS

RATES: 1 YEAR

ENVIRONMENTAL
REVIEW

NONE REQUIRED

NONE REQUIRED

ETIS FOR PLANNING PURPOSES -
RESULTS IN SIZE(S), TYPE(S)
AND STUDY AREA(S) DECISION;
EIS FOR PROJECT - RESULTS
IN LOCATION DECISION

NONE REQUIRED

[NONE REQUIRED

RIGHETS OF PUBLIC

YEARS BY ACTIVELY
TRANSFERRING PLANNING
ACTIVITIES TO MEA AND
MEQB

DECISION ONLY -~ SIZE AND
TYPE DECISION TRANSFERRED
TO MEQB; NO ENVIRONMENTAL
REVIEW; EXPANDS PUBLIC
PARTICIPATION MECHANISMS

SIZE(S) AND TYPE(S); ELIMIN-
ATES ENVIRONMENTAL REPORTS
AND EAW - SUBSTITUTES TWO

EIS PROCESSES ~ ONE FOR
PLANNING AND ONE FOR PROJECTS;
PLANTS AND LINES ARE TOGETHERj;
SPECIFIES TIMES FOR DECISIONS;
EXPANDS PUBLIC PARTICIPATION
MECHANISMS

AFTER PROJECT EIS 1S
ICOMPLETED; EXPANDS
PUBLIC PARTICIPATION
MECHANISMS; SPECIFIES
TIMES FOR DECISION

TO PARTICIPATE:

1. ALLOWED 1. NO 1, YES 1. YES 1. YES 1. YES

2. FUNDED 2. NO 2. YES 2. YES 2. YES 2. YES

3. PUBLIC ADVOCATE}3. NO 3. YES 3. YES 3. YES 3. YES

4. OTHER 4. NO 4. CITIZEN ADVISOR 4. SAME . CITIZEN ADVISOR 4. CITIZEN ADVISOR
COMMENTS : TIME REDUCED BY 4-6 MAKES TIMING AND QUANTITY|EXPANDS DECISIONS TO INCLUDE [PERMITS ARE ISSUED

’ESTABLISHES LIFELINE
RATES; EXPANDS PUBLIC
PARTICTPATION

TTX
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The desireability of local control over land use decision is under serious
question., Each local community, being concerned with its own protection, has
tended to zone its land to avoid becoming a dump for undesirable uses. This
has resulted in urban sprawl, exclusionary zoning, and unplanned development.
Regional problems such as pollution, inadequate housing, and improper manage-
ment of the enviromment have been attacked haphazardly and often in deference
to wholly local interests. This has resulted in purely local welfare becoming
the dominant concern. In addition, local govermments, which are dependent upon
property taxes for support, find it difficult to resist the desires of developers
even though important social and aesthetic interests are sacrificed. One
commentator has suggested that the problem is due not so much that the land use
decision making is local, but "the flaw is that the criteria for decision making
are exclusively local, even when the interests are far more comprehensive.”23

Recently, the Minnesota Legislature has enacted new laws to overcome the
procedures of local concerns by enacting state land use control authorities.
Some of these include the Flood Plain Management Act, Regulation of Shoreland
Development, the Critical Areas Act, the Minnesota Wild and Scenic Rivers Act,
and the Power Plant Siting Act. In each instance the state either regulates the
use of the land through its police power or permits the "taking'" of the land to
meet a "public use" through the power of eminent domain. This chapter focuses
on the taking of land under the power of eminent domain by addressing the contro-
versy about the condemnation or eminent domain process used to take land.

What powers and what limitations on the use of power does the state have in
affecting the use of land? No matter what level of govermment seeks to control
land use by direct or indirect means, the control must be based on one or more
of the following powers; commerce power, power to tax and spend, power over
federal property, police power (including control of public nuisances), and
eminent domain,

The two most important powers from the perspective state control are the
police power and the power of eminent domain. Indeed, much of the litigation
over real property that takes place is a result of the choice of power (police
or eminent domain) that the state exercised in a given instance. The issue in
these cases is whether a "taking'" has occurred which requires compensation by
the state or others delegated the power of eminent domain.

Eminent domain, like the police power, is inherent in the sovereignty
of the state and requires no constitutional recognition. The U.S. Supreme
Court has ruled that "the right of eminent domain, that is, the right to take
private property for public uses, appertains to every independant government.

It requires no constitutional recognition; it is an attribute of sovereignty.”24

23 Babcock, R., The Zoning Game, 1966, p. 153.

24 Boom Co. v. Paterson, 98 U.S. 403, at 406 (1873).
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Constitutional provisions concerning eminent domain limit the power of govern-
ment to exercise the right, but do not create the power. Even so, the court
has ruled that the fifth amendment implies the grant of the power of eminent
domain to govermment.

Does the taking of private property for siting power plants and high
voltage transmission lines (HVTL) constitute a public use? The recognition
that power plants and lines serve a public use is obviously connected with
the inherent value of electricity itself. Since electricity possesses an
inherent capacity to serve domestic uses, it has and continues to be considered
a public use unless produced primarily to private rather than public use.

Since power plants and lines are the sole means of providing electricity to
consumers, they have generally been considered a public use. A number of
cases have addressed various aspects of the public use issue as it relates to
power plants and lines. The cases have determined that (1) each member of
the public need not be actually benefitted by the construction of a plant or
line for it to serve a public use, provided that each member of the public
shares an equal right with all others to use the electricity; (2) the fact
that one patron will be served by the facility does not destroy its public
nature; (3) the transmission of electricity by a wholesaler for ultimate
distribution constitutes a public use; (4) electricity supplied to insure the
reliability of a power system, even though it might not supply any customers
(within a state) directly, still constitutes a public use; (5) public use exists
where evidence that reserve emergency power supplies would be increased by
the proposed facility, that the existing electrical distribution system would
be stabilized, or that options existed that could provide electric power to a
substantial number of residences; (6) property may be condemned prior to the
granting of certificate of necessity by state agencies; (7) land may be condemned
even though other property may be more suitable; and (8) utilities may enter
private property to conduct tests prior to the initiation of condemnation
proceedings. In sum, the taking of private property to site power plants and
lines appears to constitute a legitimate public use.

The issue of whether power plants and lines constitute a legitimate public
use was settled in a 1979 Minnesota Supreme Court Case. It had been argued that
the Minnesota Energy Agency Act (M.S., Chapter 116H) removed the question of
need from the eminent domain proceedings of M.S., Chapter 117. "By this Act, the
legislature has removed from the condemnation court the power to decide whether
the subject facility is needed and has transferred that power to a state
administrative agency."25

Minnesota has extended the power of eminent domain to more than state
agencies and political subdivisions. The power has been extended to railroads,
mining companies, public utilities and others, As a result, eminent domain is
a widely used power affecting land use and the rights and values of large
numbers of people. In addition, the eminent domain procedures differ substantially
from procedures for other types of civil conflicts.

Chapter One of this report noted that a significant number of new power
plants and their associated transmission lines may be built in the next 20 to
30 years. While the ultimate amount of electrical power capacity that can be
sited is a function of many technological, environmental, and economic factors;
human elements and social acceptance will play a major role. As noted by many

Drawz, J., "An examination of the Effect of the Energy Agency Act. th wer
Plant Siting Act, the Envirommental Policies Act a%% t%e E%V%roﬁmen%aﬁo %ghts

Act on Minnesota Condemnation Law,' Eminent Domain, Nov. 2 and 3, 1979 (unpub.).
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individuals in government, utilities and the community, the growth in electrical
power will be closely linked with questions of social equity and the perception
of justice that exists in the processes for siting, condemming, and paying for
electric power plants and lines, This section examined three aspects of

the condemnation issue (1) due process; (2) social equity in condemnation
proceedings; and (3) negotiating the taking. "A thread that runs through all

the decisions dealing with the issue of due process and the necessity of some
kind of hearing is a tendency towards balancing of private interests in
procedural safeguards against government expense and burden of providing those
safeguards,”26 The listing of the required constitutional elements for a

fair hearing provides a basis for comparison of the state eminent domain
procedure. Since, Minnesota Statutes, Chapter 117 requires a hearing in the
condemnation process both on the "commissioner" level and upon appeal at district
court, an analysis of the need for a hearing in condemnation proceedings seems
moot.

The eminent domain process provided for in Minnesota Statutes, Chapter 117
fails to meet the due process requirements as delineated in Goldberg v. Kelly
in several respects (1) the notice of the petition for condemnation fails to
provide an explanation of the reasons for the taking; (2) there is no legal
requirement that the damages awarded by the tribunal of commissioner be based
upon the evidence adduced at the hearing; and (3) there is no requirement that
the commissioners explain how they arrived at their decision in the report that
they file with the district court. The following recommendations are offered to
overcome the due process inadequacies in the present statute.

RECOMMENDATION 26: A copy of the petition submitted to district court -
under Minnesota Statutes §117.055 should be included
with the notice of the time and place of the hearing
served upon the owner and occupant of the land.

RECOMMENDATION 27: Minnesota Statutes §117.086 relating to non~contiguous
tracts of land should be applicable at the commissioner
level, as well as on appeal.

RECOMMENDATION 28: Minnesota Statutes §117.085 should be amended to require
that the damages awarded by the commissioners be based
upon evidence submitted at the hearings, and the viewing,
and that the chairman of the commission be required to ex-
plain in writing how the commission arrived at its decision
for awarding damages in the report that it submits to the
district court.

The purpose of the condemnation procedure is to provide the "just compen-
sation' mandated by the fifth amendment to the U.S. Constitution. Just
compensation requires that the party whose property was taken must be placed
in as good a financial position by a condemnation award as the party would
have occupied had the property not been taken. 1In others words, a party whose
land was taken must be awarded a full and perfect equivalent in money. This

26
Comment, '"Land Use and Due Process -- An Examination of Current Federal and

State Procedures," 9 St. Mary's Law J. 846, at 849 (1978).
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is the thrust of the U.S. Supreme Court's early opinions. In 1943 in United
States v. Miller, the U,S. Supreme Court created the "willing buyer-willing

seller" or "fair market value' theory for determining just compensation.
Market value is what a "willing buyer will sell to a willing seller." Just
compensation, therefore, was determined a theoretical market value, i.e., a
price that a not overeager buyer pays in a hypothetical market. Market value,
as the court said, was "a guess by informed persons."

The Supreme Court decisions, which have affected the evaluation concepts
in every state, fail to recognize, monetarily, that the property owner in a
condemnation proceeding is a unwilling seller. Consequently, the courts have
ignored an owner's unwillingness to sell and the special benefits that accrue
to the condemner. In addition, in the absence of state law to the contrary,
the courts ignore the loss of profits, business interruption, and appraiser,
attorney, and other costs incurred in the condemnation process. ''This
unenviable position of unwillingness is recognized in English and Canadian law,
where at least some balm is given to an innocent victim of that process,
euphemistically called 'bulldozing for progress.' "27

A sense of justice would demand that, since one is dealing with an unwilling
seller, the condemnation process minimize the burden in the process upon the
land owner and insure that his interest is represented. Four aspects of the
condemnation process, which have defects in light of the unwilling seller
concept, include (1) the commissioner process; (2) placing the burden of proof;
(3) paying the damage award; and (4) payment of costs incurred in the process.
The following recommendations are offered to overcome defects in these areas.
RECOMMENDATION 29: The commissioner system provided in eminent domain proceedings

under Minnesota Statutes, Chapter 117 should be retained.

RECOMMENDATION 30: The mechanism for choosing commissioners should be altered so
that insofar as practical and desirable, the commissioners
shall consist of (1) a real estate broker or other person
familiar with current real estate market values; (2) a
qualified real estate appraiser; and (3) an attorney
knowledgeable in eminent domain or real estate law,.

RECOMMENDATION 31: The burden of proof in condemnation proceedings should
be abandoned at all stages in the eminent domain process
including appeals, On appeal, the owner should still be
given the right to open and close at trial.

RECOMMENDATION 32: Minnesota Statutes, Chapter 117 and Minnesota Statutes §116C.63
should be amended to provide a uniform and consistent approach
to the payment of damage awards. The petitioner should first
attempt to directly pay the owner all unincumbered, uncontested
damage awards before depositing the award with the clerk of
court. The clerk of district court should deposit all awards

27 Searles, S., "Eminent Domain: A Kaleidoscope View," 1 Real Estate Law J. 226,
at 238 (1972-3),.
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in an interest bearing account until paid. Any owner

should be able to elect to receive his award in equal
installments up to ten years with all unpaid installments
accruing interest. All awards held by the district court
shall be payable upon demand, and if encumbered or contested
upon the removal of such encumbrance or the conclusion of
such contesting to the owner upon written request. This
provision should be made retroactive to all awards held by
the district court.

RECOMMENDATION 33: The petitioner in the eminent domain process should be
required to pay all reasonable appraisal and expert witness
costs incurred on the part of the owner at any stage of the
process including appeals. In addition, the petitioner
should pay all reasonable legal costs including attorney
fees if the owner, upon appeal, receives an increase in his
award by $1,000.00 or 10 percent, whichever is less.

It is common practice for a utility to negotiate a settlement of the
compensation award, prior to the initiation of condemnation proceedings. How-
ever, there 1s no statutory obligation that the utilities conduct negotiatiouns.
The Uniform Eminent Domain Code recommends that a condemner make diligent efforts
to acquire property by negotiation before instituting eminent domain proceedings.
The proposed code recommends (1) that the condemner have the property appraised
and inform the owner of the appraisal and permit the owner to accompany the
appraiser during the inspection; (2) that the condemner must offer the owner an
amount at least equal to the condemner's appraisal of just compensation for
the property:; and (3) that the condemner may institute condemnation proceedings
without negotiating if the owner refuses to negotiate or under other circum=-
stances. It is axiomatic to fair negotiating not to harrass or coerce the owner
to compel agreement on the damage award. During the construction of the UPA/CPA
line in west-central Minnesota, many farmers have complained that harrassment
occurred and fraudulent statements were made by representatives of the coopera-
tives. According to a former agent who worked for the cooperatives, such practices
were common. The following recommendations are offered to provide for better
negotiating practices.

RECOMMENDATTION 34: During negotiating for property subject to eminent domain
proceedings, the following practices should be statutorily
mandated (1) the condemnor must have the property appraised
and inform the owner of the appraisal and permit the owner
to accompany the appraiser during the inspection; (2) the
condemnor must offer an amount at least equal to the
condemnor's appraisal of just compensation for the property;
and (3) the condemnor may institute condemnation proceedings
without negotiating if the owner refuses to negotiate, cannot
be found, is legally incompetent, or similar reasons.
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RECOMMENDATION 35: A fraud statute should be enacted which prohibits harrass-—
ment or the use of fraudulent statements to secure title to
land subject to condemmation proceedings. If a condemner
uses these practices, a penalty should be imposed of an
additional 50 percent of the just compensation added to
the award.

RECOMMENDATION 36: The petitioner in a condemnation proceeding should be
required to provide a "handbook'" to the owner and tenant
of the proper which explains his rights in condemnation
proceedings, how the process works, and how to participate
in the process. This handbook should be provided during
the first meeting or notice to the owner and tenant of an
interest to acquire any land, which could be subject to a
condemnation proceeding.

The use of land in Minnesota is rapidly becoming politicized, just as
energy, food, water, and minerals has in the last 100 years. Fifty years ago,
land was thought of as a commodity to be used by the owner as he pleased without
regard to neighboring or community interests. Today, land is no longer cheap
and its supply has not increased either with Minnesota's population or the de-
mands of that population. As a result, the existing land is used much more
interdependent and land is now regarded more as a resource than a commodity.

It is axiomatic that the development and use of energy resources, whether on
public or private land, generates conflict with other land uses. Often energy
facilities are located on lands valuable for agricultural, forestry, grazing,
or recreational uses. Therefore, one of the more important issues in the siting
question is the compatibility of energy facilities with other land uses. 1In
addition, the increases distances between the energy facility and the end uses
of that energy demand ever increasing amounts of land for transmission corridors.
Consequently, some attempt to resolving these land use conflicts or at least
balancing the competing interests for the land must be made.

RECOMMENDATION 37: Utility companies building high voltage transmission lines

must attempt negotiations with the owner on the exact place-
ment of the towers within the route designated by, the MEQB.

RECOMMENDATION 38: In siting high voltage transmission lines, the utility should

follow property lines or section lines whenever practical
within the route designated by the MEQB unless an alternative
is negotiated with the owner. If negotiations do not result
in a settlement, the commissioners should decide the exact
placement of the towers.

RECOMMENDATION 39: The Minnesota Environmental Quality Board should amend its

exclusion and avoidance area regulations to include prime
agricultural land as an exemption.

RECOMMENDATION 40: Since the MEA and MEQB certificate of need and power plant

siting decisions determine the necessity for the condemnation
petition, the MEA certificate of need and MEQB power plant
siting process should be completed before the eminent domain
actions are commenced.



CHAPTER ONE

SETTING THE STAGE

In recent years the United States and the world have awakened to a new problem
involving the conflict of competing public interests both in assuring a reliable
supply of electrical energy and in achieving and maintaining a safe, healthful, and
pleasing human surrounding. Until a decade or so ago, the public did not perceive
these two interests as conflicting. The practice was to promote a rapid growth in
the demand for electricity. This attitude was widely accepted after the publicatiom

of the National Power Survey in 1964 conducted by the then Federal Power Commission.

This document urged '"maximum growth" in electrical demand and recommended that this
be "encouraged by reductions in rates and steady improvements in service.'" Such an
approach was characterized as a "far-sighted philosophy.”l

With the Northeast Power Blackout in 1965 and the decision of the second circuit

court of appeals in Scenic Hudson Preservation Conference v. Federal Power Commission,

which required the Federal Power Commission (FPC) to consider the environmental comnse-
quences of its decisions in licensing facilities, the nation became aware that
potential conflicts existed between maintaining a reliable supply of electricity and
the environmental consequences of doing this.2 1In sum, the public has perceived
limits upon the common air, water, and land resources and possible limits on the
primary energy resources.

Without question electric power is an integral, pervasive element of American
society and economy. All sectors of society including industrial, commercial, and
personal sectors are dependant upon electricity., Clearly, "without electricity, our
twentieth~century civilization-as we know it--cannot survive.'3 However, there is
strong disagreement over how much electricity is needed or advisable. There is ex-—
tensive debate over the factual relationships of electricity to the economy and to

the environment. The importance accorded to these economic and environmental values



differs substantially. And, obviously, solutions proposed range from faster growth
of electricity to intentional, immediate cut-backs depending upon the importance to
the individual of the wvalues held. The effect of this debate, which is still
continuing, places decision makers in the difficult role of re-examining or creating
energy policies on a national and state level.

Electricity started to become available to the public about 100 years ago.
In the mid-1930s, the U,S. government £fpr numerous reasons established the
goal of electrifying America. Only now is debate taking place in the establishment
of a formal energy policy. For at least 40 years there has been an implicit national
energy policy of "more and more energy at cheaper and cheaper prices." Several
notions unrelated to this implicit energy policy have contributed to today's
situation., Stephen Wahefield of the Federal Energy Office explains:4

The roots of our current difficulties extend back to our energy policy
which has been at least an implicit part of our national actions for 40
years. While many critics have contended that our troubles lay in the
absence of an energy policy, for 4 decades we have lived under the guiding
principle that American consumers shall be furnished their total demands for
energy at the lowest reasonable cost.

While several actions unrelated to this policy have contributed to today's
crisis, its overtones are heard on several primary counts. Burgeoning,
unrestrained demand for energy was taken almost as a sacred cow. Hold

down the price to the consumer: grant incentives through the utility rate
system for higher volume users; don't include environmental or social

costs which might discourage use. Conservation of energy was virtually an
unknown phrase a year ago--except to those who correctly foresaw what was
coming. And meanwhile our annual energy growth rate jumped from 2.8 percent
in the 50's to 4.2 percent in the 60's to 4.9 percent since 1970. (Emphasis
added.)

Minnesota, in response to increasing shortages of liquid energy fuels and an
increasing demand for electricity, has enacted a series of laws creating tools for

implementing an energy policy. The only discernible energy policy, however, is

that of conservation. Minnesota Statutes, 116H.0l, summarizes this policy:5

116H.01 FINDINGS AND PURPOSE. The legislature finds and declares that
the present rapid growth in demand for energy 1s in part due to un~
necessary energy use; that a continuation of this trend will result in
serious depletion of finite quantities of fuels, land and water resources,
and threats to the state's environmental quality: that the state must



insure consideration of urban expansion, transit systems: economic
development, energy conservation and environmental protection in
planning for large energy facilities; that there is a need to carry
out energy conservation measures; and that energy planning, protection
of environmental values, development of Minnesota energy sources, and
conservation of energy require expanded authority and technical '
capability and a unified, coordinated response within state government.

The legislature seeks to encourage thrift in the use of energy, and

to maximize use of energy-efficient systems, thereby reducing the rate of
growth of energy consumption, prudently conserving energy resources, and
assuring statewide environmental protection consistent with an adequate
reliable supply of energy.

No comprehensive energy plan exists. The Final Report of the Legislative

Commission on Energy summarized the situation:®

The Legislative Commission on Energy is aware of no existing statement

of an energy policy plan for Minnesota. Because serious energy problems

are apparently at our doorstep--~curtailed deliveries of natural gas and
Canadian crude oil, greatly increased prices for traditional energy fuels,
etc.—--it is deemed by Commission members to be intolerable that the state

is leaving virtually all energy policy decisions to energy suppliers,
federal authorities, and the marketplace. Leaving major energy decisions

in these quarters is to run the serious risk of allowing the state to -slip
into consumption patterns that will eventually be altered only at the time |
of crisis and will probably be accompanied by widespread social and economic
dislocations. How much better it would be to use a degree of foresight

and prepare an energy policy plan that will minimize or eliminate serious
dislocations.

No state energy plan has been enacted by the legislature since this report was
issued in 1975. A number of questions need to be addressed in any energy plan
relating to electrical energy. Some of these queétions are (1) Which energy ;
fuel(s) will be developed and used to meet long~range energy demands?; (2) How |
will comnserving electricity and reducing fluctuations (peak demands) in electrical
use be met?; (3) Will electrical growth be limited to critical uses or will all who
demand electricity be supplied?; and (4) What limits will be placed upon the
development of alternative fuels and technologies for providing electricity and
who will develop them?

The purpose of this study is to examine the administrative regulatory processes
relating to electrical energy. This is accomplished by (1) reviewing the existing

process in Minnesota; (2) examining problem areas identified by the three principal



legislators who determined the direction of the study; and (3) offering ideas and
recommendations as a catalyst for debate on these issues. This chapter reviews
electrical energy use, examines the rationale for regulating electrical utilities,
and summarizes federal energy law.

A description of the components of an electric power system is in order, since
electricity is an energy form and not an energy resource, Figure 1-1 illustrates
these components. Electricity flows from a generator to a transformer where the
voltage is increased, to substations or distribution centers, and finally to the
ultimate consumer. A flow diagram of these components is provided in Figure 1-2.

1.1 Patterns of Electrical Use

A discussion of the patterns of electrical use is necessary in order to set
the stage for an analysis on the administrative processes governing electrical
energy. Electrical use patterns can easily be divided into two groups. First, a
review of historical data on electrical use can explain how the current situation
developed. Second, a look at projected trends may enable us to see what situations
need to be faced in the future. A great deal of the administrative processes
involve siging decisions. Therefore, a discussion of electrical use patterns
provides a clearer picture of the electrical energy situation necessary for
appreciating the importance of further debate in the creation of a state energy

plan and the tools for implementing that plan.

A, Historical Data on Electricity

There are a number of different perspectives from which electrical energy use
may be viewed. The following tables and figures provide historical data on electri-
cal use patterns from five perspectives: (1) electricity as a fraction of the total
energy mix; (2) the growth of electrical use; (3) the control of generating systems;
(4) generating capacity of fuel type;.and (5) sales of electricity.

Table 1-1 describes the United States energy consumption mix expressed in

terms of quadrillion Btu's. Table 1-2 shows the increase in electricity as a



FIGURE 1-1
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TABLE 1-1

1979 US ENERGY CONSUMPTION MIX
(Quadrillion Btu's)

Residential
© and Unaccounted  Electric
Fuel Commercial Industrial Transportation Other Generation Total
Coal .177 2.933 - - 10.835 13.945
0il 6.393 8.108 21.361 - 3.811 39.673
Gas 7.433 8.576 .531 - 3.288 19.828
Hydro - .0352 - - 2.9341 2,969
Nuclear - - - - 2.980 2.980
Total N
Primary 14.003 19.652 21.892 - 23.848 79.395
-Electric—— - - - A
Usage 3.842 2.726 .020 .232 17.028 -
Total 17.845 22.378 21.912 .232 17.028A 79.395
i Of the 23.848 primary energy input 17.26 becomes generation losses and the 6.588 is

So

is distributed to the end use sectors.

urce: Energy Data Report DOE/EIA,'April, 1979. All inférmation from Energy Data

- Report DOE/EIA April, 1979, except the following:

1 DOE/EIA Annual Report to Congress, p. 119
2 DOE/EIA Annual Report to Congress, p. 121

TABLE 1-2

ELECTRICAL GENERATION AS A PROPORTION OF TOTAL ENERGY USED
AND PROPORTION OF END USE, U.S. (1950-1980)
(Million BBS/Day Oil Equivlent)

TOTAL END USE (ELECTRICAL) PERCENT

ELECTRICAL ENERGY USED  PERCENT  CONVERSION RESIDENTIAL END USE

YEAR GENERATION (ALL FORMS) TOTAL LOSSES COMMERCIAL INDUSTRIAL OF TOTAL
1950 1.9 14.7 12.97% 1.4 0.2 0.2 217
1960 3.4 19.5 17.4% 2.2 0.5 0.7 35%
1970 7.1 29.7 23.9% 4.6 1.3 1.2 35%
19801 13.2 43.2 30.67% 8.2 - 2.8 2.1 37%

1. 1980 figures based on 1973 projections of the Joint Committee on Atomic Energy.

Source: Staff of JCAE, Understanding the'National Energzy Dilemma', Joint Committee
on Atomic Energy, United States Congress, August 1973 (Table above adopted
from foldouts A, B, C, and D).
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proportion of total energy used for the years 1950, 1965, 1973, and 1978. These
two tables show that a substantial proportion of energy (17.0 of 79.40 quad-
rillion Btu's) goes into the generation of electricity and that the various
sectors of the economy are increasingly relying on electricity as the most
popular form of energy to be used. Figure 1-3 shows Minnesota's energy mix
from 1920 through 1971.

The United States' consumption of electrical power has grown exponentially
with a doubling time of about ten years since the fifties, which translates into
an annual growth rate of about 7.4%.7 However, since the early seventies, the
rate of growth has decreased to less than 37%. Figure 1-4 shows this exponential
growth rate. Table 1-3 demonstrates the marked expansion of electricity com-
pared to total energy consumption as a function of population and GNP. Table
1-4 shows how electricity has become more popular than other forms of energy.
Generally, the growth of per capita electricity consumption has increased faster
than total per capita energy consumption aﬁd, while the cost of energy consumption
per $1.00 of GNP has decreased, the cost of electricity per $1.00 of GNP has
increased since 1920. Table 1-5 shows Minnesota's electric consumption as a
function of population and GNP.

Tables 1-6 through 1-8 provide information on the control of electrical
generation. Table 1-6 shows the annual production of electrical energy by type
of ownership from 1955 through 1971. Table 1-7 depicts the number of generating
plants by type of ownership and generating type operating in 1977. Table 1-8
shows the number of large electricity generating systems in Minnesota as of 1976.
As may be seen, privately owned utilities (basically NSP) generate most of the
electricity in Minnesota.

A fourth perspective on electrical energy use consists of examining the
generating capacity of electrical utilities by fuel type. Table 1-9 shows the
1979 generating capacity by fuel type expressed in megawatts. Table 1-10 depicts
the 1954 to 1977 growth of electrical utilities in generating capacity by fuel

type measured in million kilowatt-hours. As is apparent, most electricity is
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FIGURE 1-3
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FIGURE 1-4
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TABLE l-3.

MEASURES OF ELECTRICITY CONSUMPTION AS COMPARED
TO TOTAL ENERGY CONSUMPTION, POPULATION, AND
GNP, SELECTED YEARS, 1920-1978.

Per Capita inergy
Energy Per Capita Consumption Electricity
Consumption Electricity (Thousand Btu) Consumption (kwh)

Year (Million Btu) Consumocion (kwh) per SL of GNP per S1 of GNP
11920 185.8 540 141.3 0.41
1930 181.1 944 121.5 " 0.63
1940 180.3 1,376 105.2 0.30
1950 224.3 2,364 96.1 1.10
1960 248.8 4,967 92.2 1.74
11965 276.4 5,948 87.1 1.87
1970 335.0 8,025 95.0 2.28
1975 331.8 8,118 38.6 2.14
1978 357.0 9,149 33.8 2.15
Eourca: Energy Research Needs, a report to the Yational Science Foundation

prepared by Resources for the Fucure, Inc., in cooperation with MIT

Environmental Laboratory, at L[-7, table 1 (1971). GNP expressed in

1958 dollars, (1920-1970) and Minnesota Energy Agency (1973, 1978).




10

TABLE 1-4

TOTAL U.S. ENERGY CONSUMPTION AND ELECTRICITY
CONSUMPTION, SELECTED YEARS, 1920-1978.

Electricity Cons.
Total Consumption Electricity Consumption  as Percent of Total
Year (Trilliom Btu) (Trillion Btu) Energy Consumption
1920 19,782 196 1.0%
1930 22,288 396 1.8%
1940 23,908 621 2.6%
1950 34,154 1,332 3.9%
1960 44,960 2,896 6.4%
1965 53,785 3,949 7.37%
1970 68,810 5,624 8.2%
1975 70,710 5,920 8.47
1978 76,010 6,821 8.7%
Source: Energy Research‘Needs, a report to the National Science Foundation prepared
by Resources for the Future, Inc., in cooperation with MIT Envirommental
Laboratory, at I-7, table 1 (1971). (1920~1970) and Minnesota Energy
Agency (1975, 1978).
TABLE 1-5
Minnesota Electric Consumption Compared
to Total Energy
Consumption, Population and GNP.
Per Capita Per Capita
Energy Electric Energy per Electricity per
Cons. Cous. $1 of Real GNP $1 of Real GNP
(Billion Btu) (MWH) (Thousand Btu) (MWH)
1950 1.360 432
1960 214 2.646 55,097 .682
1965 .243 3.566 53.215 781
1970 .282 5=, 349 53.051 1.007
1975 .311 6.670 54.977 1.177
1978 7.859 1.2261
lEstimated GSP in 1978

Source: Division of Data and Analysis, Minnesota Energy Agency,
October 1, 1979




TABLE 1-6

ANNUAI, PRODUCTION OF ELECTRICAL ENERGY
(By Type Of Ownership, And By Generator Type)}

Million Kilowatt—Hours

(1955 - 1971)

TOTAL ALL TOTAL ALL

YEAR PLANTS UTILITIES PRIVATELY-OWNED PLANTS PUBLIC-OWNED PLANTS
Privately-Owned Industrial
Utilities Establishments Subtotal Municipal Cooperatives Subtotal

1971 20,334 17,434 15,896 2,900 18,796 1,417 121 1,538
1970 20,486 17,432 15,920 3,054 18,974 1,331 181 1,512
1969 19,628 16,693 15,284 . 2,935 18,219 1,198 211 1,409
1968 18,724 15,832 14,545 2,892 17,437 1,094 193 1,287
1967 16,760 13,925 12,674 2,835 15,509 1,023 228 1,251
1966 17,183 14,412 13,161 2,771 15,932 965 286 1,251
1965 15,652 13,041 11,813 ' 2,611 14,424 944 284 1,228
1964 15,561 13,074 11,910 2,487 14,397 883 281 1,164
1963 14,227 11,956 10,788 2,321 13,109 869 299 1,168
1962 13,136 11,146 16,030 1,990 12,020 827 289 1,116
1961 12,094 10,241 9,229 1,853 11,082 785 227 1,012
1960 11,495 9,613 8,594 1,882 10,476 774 245 1,019
1959 10,019 8,517 7,523 1,502 9,025 793 201 994
1958 9,190 7,719 6,795 1,471 8,266 749 175 924
1957 8,875 7,653 6,718 1,222 7,940 766 169 935
1956 8,269 7,284 6,292 985 7;277 773 219 992
1955 7,335 6,643 5,666 692 6,358 735 242 977
Source: FEmmings, S., Minnesota——Historical Data on Fuels and Electricity, Minnesota Energy Project, Report

No. MEP-74-19, December 1974.

11
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TABLE 1~7
MINNESOTA GENERATING PLANTSl
-1977~
Nameplate
Type of Generation Number of Capacity
and Ownership Plants (MW)
STEAM
Private 15 ' 4,429.3
Cooperative 1 46.0
Municipal 25 460.8
Industrial (self-generation) 6 430.8
Total 47 5,366.9
NUCLEAR STEAM
Private 2 1,755.0
Cooperative 0 0
Municipal 0 0
Industrial (self-generation) 0 0
Total 2 1,755.0
HYDRO
Private 17 133.3
Cooperative 0 0
Municipal 6 4.0
Industrial (self-generation) 1 14.0
Total 24 151.7
DIESEL AND GASOLINE
Private 16 ) 45.9
Cooperative 11 50.0
Municipal 53 272.1
Total 80 368.0
GAS TURBINE AND JET
Private 9 842.9
Cooperative 0 0
Municipal 8 146.8
Total 17 989.7
GRAND TOTAL 8,631.3

1 Includes Standby Plants.

Source: Minnesota Energy Agency
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TABLE 1-8

LARGE ELECTRICITY GENERATION SYSTEMS IN MINNESOTA — 1976

Type

Private
Private
Industrial
Industrial
Private
Municipal
Private
Industrial
Municipal
Industrial
Municipai

Cooperative

Net
Generation
Name (GWhI) Percent

Northern States Power (NSP) 21,255 68
Minnesota Power & Light (MP&L) 4,258 14
Erie Mining 1,311 4
Reserve Mining ' 993 3
Qtter Tail Power (OTP) 874 3
Rachester (ROCH) 435 1
interstate Power {ISP) 323 1
Boise Cascade Paper 208 1
Austin (AUST) 174 i
Waldorf Paper Products 131 -
QOwatonna (OWAT) 113 =
_United Power Association (UPA) 22 -

Total of 12 30,095
" Generation by Others 1,257 5

TOTAL 31,352

Year End
Capacity
{(Mw)

4,864
848
228
122
179
147
186

39
66
26
34
70

6.804
570

7,374

Source: Minnesota Ensrgy Agency Data Bass.

TABLE 1-9
1979 GENERATING CAPACITY BY FUEL TYPE
(Megawatts)
Minnesota USA (Lower 48)
Nuclear 1,755 (22%) 53,604 (9.9%)
Hydro 146 ( 2%) 73,936 (13%)
0il 1,541 (19%) 151,317 (26%)
Coal 4,473 (55%) 228,889 (39%)
Gas 61 ( 1%) 74,892 (13%)
Other, unk. 163 ( 2%) 5,267 ( 1%)
8,139 587,905

Source: Inventory of Power Plants in the United
States, Department of Energy, April, 1979.
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TABLE 1-10

GENERATION OF ELECTRICAL ENERGY BY ELECTRIC UTILITIES
IN MINNESOTA
(By Fuel)

Million Kilowatt-Hours (1954 -~ 1977)

Total Thermal? Coal Fuel 0il Gas Nuclear Fuell

1977 32,690 20,350 804 373 11,163
1976 - 27,884 16,199 783 992 9,910
1975 24,548 12,427 - 659 1,713 9,749
1974 21,430 13,383 679 3,005 4,363
1973 20,416 11,763 906 4,477 3,270
1972 19,383 10,532 963 4,329 3,559
1971 15,390 10,041 571 3,384 1,39
1970 16,687 11,204 674 - 4,809 -
1969 15,847 10,132 455 5,260 -
1968 14,979 9,227 331 5,406 15
1967 13,206 8,287 161 4,618 140
1966 13,412 8,910 149 4,224 129
1965 12,112 7,489 211 4,269 143
1964 12,272 7,546 208 4,462 56
1963 11,246 6,412 218 4,615 1
1962 10,341 6,184 178 3,979 -
1961 9,627 5,549 154 3,924 -
1960 8,867 4,681 186 4,000 -
1959 7,731 4,156 214 3,361 -
1958 6,899 3,382 199 3,318 -
1957 6,788 3,208 217 3,363 -
1956 6,536 3,672 214 2,650 -
1955 5,800 3,368 224 2,208 -
1954 5,103 2,731 231 2,141 -

a Excludes wood and waste burned as fuel,

Source: Emmings, S. Minnesota--Historical Data on Fuels and Electricity
Minnesota Energy Project, Report No. MEP-74-18, Dec,, 1974, and
Minnesota Energy Agency (1971-1977).
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FIGURE 1-5

7 ~
COAL CONSUMPTION BY THE ELECTRIC UTILITIES
FOR THE PRODUCTION OF ELECTRICAL ENERGY
6 ~ . :
(Minnesotaj

1920 1930 1940 1950

Source: Federal Power Commission, Eleciric Power Siokistics

1960



16

generated by steam plants using coal. Figure 1.5 shows the increase in coal
consumption in Minnesota by electrical utilities.

In 1978, Minnesota consumers purchased 1,56 billion kilowatt-hours of
electricity, 21 percent more than they purchased in 1975 or more than double
what they purchased in 1967.8 Table 1-11 shows energy sales by electrical
utilities to the consuming sector measured in million kilowatt-hours. Table
1-12 shows the percentage of electricity sales to different economic sectors in
1976. It is evident that the urban residential sector consumed 30% of all
electricity in 1976, with the commercial, manufacturing, and mining sector con-
suming over half of the electricity.

B. Projected Trends in Electrical Use

Figure 1-4, supra, shows the exponential growth in electric consumption at a
rate of 7.47% per year. This is equivalent to a doubling of electric consumption
every ten years. However, since the early 1970's, the rate of growth in electric
consumption has decreased substantially. Today, the official Department of.Energy
(DOE) annual demand growth projection is in the 4% range through 1995, but a num-
ber of officials place it in the 2%7% range. The electric utility industry places
it much higher. The Edison Electric Institute (EEI) predicts an average of 4.8%
into 1988 and the National Electric Reliability Council predicts an average of
4.,5% through 1998. The Washington Analysis Corporatién, a subsidiary of Bache
Halsey Stuart Shields, Inc. believes "that conservation will do a great deal to cut
demand in coming years, as it has since the OPEC embargo of 1973, and we tend to
feel that estimates placing growth significantly above 3% are unrealistic."8A The
latest statistics would support this. The EEI's official 1979 summer peak loads
show a minimal 0.57% gain over 1978. According to the EEI, this would make a 1979
demand growth.rate of just over the 3% mark. Further, it lowers the average growth

of the six post-—embargo years to 2.96%, less than half the traditional 77% rate of

the previous 20 years.8B
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TABLE 1-11

HIHNESOTA ENERGY SALES OF ELECTRIG UTILITIES BY SECTOR
(By Comswaing Sector)

Hidtion Kilovate~-Hours (1952 - 1979)

Year Tutad To Resident dal  Coamoreinl und Indusgriat Other Radlvoadn
Ul dmte . Small Light large 1.fght Streetr and Pablic and
Year | Costomers | Residuptiul _ and Pover and_Powar fluy, Lightlng - Autlorities Rativays tuterdupnrtmental _ Rural

1949 - - - - - - - - -
/8 31,500 1,585 5,212 14,259 241 &U4 - 62 -
(NN M,619 10,944 4,972 12,059 240 420 - 62 -
/6 28,106 10,652 4,814 11,875 244 453 - 68 -
1979 20,118 14,4 4,416 11,024 227 . 421 - 51

194 25,270 9,196 4,150 10,969 219 489 - 53

197 2%, 185 9,275 4,075 14,052 18 509 - 86

1912 23,04 8,143 3,75 9,826 213 457 - 54

191 21,509 8,382 3,485 8,970 03 423 - 46

1970 20,35) 8,1 3,228 8,481 (93] 400 . - (14

169 18,925 7,425 2,91 7,910 183 39z - 42

1964 17,249 6,809 . 2,634 7,247 180 39 - - 40

1467 15,5848 6,363 2,505 6,187 179 s - 39

1900 14,029 5,853 2,19 5,156 180 285 - 36

i9hS 12,810 5, 541 2,096 4,242 1718 256 D »

14b4 12,00 5,105 1,946 4,492 166 : 266 - 19

Iy} 1,298 AT 1,984 4,090 154 292 - 25

1962 b6 4,620 1,832 3,739 155 296 - 24

19061 9,112 4,177 1,764 3,382 135 235 i 8

B L0 9,0)) 3,694 . 1,289 2,487 Lo 205 - 1 247
19459 7.775 3,445 1,340 2,459 i10 ) 2 - - 230
ysy 1,15} 3,158 1,255 2,223 - 103 197 - - 212
1957 4,956 2,916 1,218 2,90 10t . 184 ] ~ 193
99 6,483 2,706 1,146 2,167 97 172 3 - 182
5% 5,946 2,404 b, 045 2,008 ) 164 5 - 167
954 5,470 2,274 98t 1,814 .2 153 5 - 156
957 5,251 2,054 1,013 1,809 85 LY A - 119
CLY I 4,748 1,808 247 1,589 85 140 6" - 132

ftég_—!l_!su»rhml Dista vn Fuels and Electricity, Hinunesota Energy Project Repovt Wo. MEP-74-18,

Svavy rnant

ELECTRICITY SALES TO'

ECONOMIC SECTORS, 1976 . .

Economic Sector Percent

Rural 13%
Urban Residential : 30%
Mining : 10%
Manufacturing 22%.

. Commercial 21%
Street and Highway Lighting 1%
Other 3%
TOTAL 100%
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Even with the decreased demand for electricity, there is still going to be
long-term increases in the demand for electricity. A low increase of 27 annual
increase in consumption would raise demand by close to 507 between now and the
turn of the century. In addition, even if demand stopped growing, new power plants
would still need to be built. Considerable oil and natural gas fired capacity
would have to be replaced due to the retirement of obsolete equipment. The
Fuel Use Act of 1978 (part of the National Energy Act of 1978) prohibits the
use of natural gaé or petroleum for new powerplants and prohibits the use of
natural gas in existing powerplants after January 1, 1990.8C

It is, however, more realistic to examine demand growth by region than by
nationwide averages. Certain areas of the country have faster demand rates than
elsewhere. The main areas of rapid growth are the Southeast and Pacific Northwest.
According to the EEI, these areas posted an increase in summer peak loads of 2.0%

and 3.2%, respectively, in contrast to the 0.5% average nationwide.8D

The 1976 Advance Forecasting Report submitted to the Minnesota Environmental

Quality Boatrd (MEQB) by the Minnesota/Wisconsin: Power Suppliers phojected .

winter and summer peak demand growing at a rate of 6.6 and 6.8 percent, respec-
tively. 1In the 1978 report this was revised downward to 5.1 and 5.0 winter and
summer peak demand growth rates respectively.9 This reduction in the rate of growth
is equivalent to a doubling time of about 14 years.

At some point this growth in electrical demand must be translated into new
generating plants. If electricity is substituted for diminishing petroleum supplies,
then, as estimated by the Minnesota Energy Agency, anywhere from 17 to 20 new plants
and their associated transmission lines would be needed between 1987 and 1995.lO
Others have suggested that anywhere from 12 to 25 (1,600-megawatt) plants may be
needed in the next 25 years, though still others have suggested "demand is not
growing rapidly now."ll On a short-term basis, between four and six plants Will
be needed in the state by 1990 according to MEA projections., However, in light

of recent data, probably not more than one new plant will be needed before 1990.12
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At present, a number of new facilities have been proposed as well as a number of
retirements. Table 1-13 summarizes the projected facility additions. Table 1-14
summarizes the projected facility.retirements. It 1s apparent that a winter and

summer addition of 4,815 and 5,728 megawatts respectively will be added with a

winter and summer retirement of 478 and 564 megawatts respectively. This provides

for a net increase for winter and summer capacity of 4, 37 and 5,164 megawatts
respectively.

However, many people doubt Minnesota's ability to build four new plants

let alone the 17 to 25 that may be necessary by the turn of the century. A number

of constraints can affect the state's ability to build new plants. These include
(1) fuel availability; (2) water supply; (3) environmental constraints such as
air and water pollution and their impacts on public health; (4) the availability
of capital for financing new plants; and (5) social constraints such as land use
and public acceptability.

One of the more interesting aspects about the use of energy in the United
States and, indeed, the industrialized portion of the world is that energy growth
rate is exponential. This means that the rate of growth itself was increasing.
Some have suggested that the growth process is self-accelerating, which means
that the very use of energy seems to encourage the use of more energy. Nature
is full of these self-propelled processes. However, none of them are perpetual.
One may conclude, therefore, that exponential growth rates are an indication that
the process has not yet encountered the forces which will change it, for example,
the constraints noted above .and the ability of the consumer to pay the increased
prices for energy. Perhaps the revision of utility forecasts downwards is an

indication that these forces are finally being felt.



TABLE 1-13

PRQJECTED FACILITY ADDITIONS

Earliest ‘
In-Service Rated Capacity — MW
Utility 9.25. - Location Date Summer Winter Type Fuel
Within Minnesota
cPA St. Bonifacius St. Bonifacius 8/78 A7 47  C.T.2 Joil
UPA Cambridge Cambridge ‘6/78 21 23 C.T." oil
UPA Maple Lake- Maple Lake 5/78 21 23 CT. il
UPA Pine City Pine City 6/73 21 22 CT. il
MP& L Clay Boswell #4 Cohasset 5/80 500 500 “F.5.b coal
NSP Sherco #3 Becker 5/83¢ 800 800 F.S. coal
MP&L Floodwood Floodwood Fine Lakes 11/84 800 800 F.S. coai
NSP Sherco #4 Becker 5/87¢ 200 800 F.S. coal
NSP unsited 5/89¢ 800 800 F.S. coal
Qutside Minnesota .
MP&L Milton R, Young - Center, ND 5/77 408 408 F.5. lignite
UPA/CPA Coai Creek 1 Coal Creek, ND 11/78 469 470 F.S. lignite
UPA/CPA Coal Creek 2 ' Coai Creek, ND 11/79 466 466 F.S. lignite
NsP Manitoba Hydro Transmission ‘ ,
Line Winnipeg 5/80 575 =345 NA
TABLE 1-14
PRQJECTED FACILITY RETIREMENTS -
Retirement Rated Capacity — MW
Utility Unit Location Date Summer Winter Type Fuel
MPC Warroad Warroad 83 2.3 2.3 diesel oil
MPC Little Fork Little Fork e3 1.0 1.0 . diesel oil
NSP Dodge Center Dodge Center 12/82 1.8 1.8 diesel ail
NSP Excelsior Excelsior . 12/82 4.0 4.0 diesel oil
NSP Glenwood Glenwood 12/82 3.9 3.9 dissel ail
i NSP New Richlandd New Richland 12/82 1.7 1.7 dissel oil
© NSP Red Wing 1 and 2d Red Wing 12/62 22.0 23.0 fossil coal
NSP St. James St, James 12/82 2.0 2.0 diesel oil’
NSP Wilmarth 1 and 24 Mankato 12/82 28.0 25.0 fossil coal
NSP Pipestone Pipestone 12/83 2.9 2.9 diesel oil
NSP Tracy Tracy 12/83 1.8 1.8 diesel oil
NSP High Bridge 3 and 49  St. Paul 12/84 113.0 100. fossil coal
NSP Riverside 1, 2 and gd St Paul 12/84 150.0 J107.0 fossil coal
NSP - Mobile Winona 12/86 1.6 1.6 diesel oil
NSP Black Dog 19 Minneapolis. - 12/87 75.0 70.0 fossil coal
NSP Minnesota Valleyd Granite Falls 12/88 47.0 47.0 fossil coal
! NSP Black Dog 24 Minneapolis 12/°9. 100.0 e1.n fossil coal |
) £%4.C 478.0 Jt

3combustion turbine,

Fossil steam.

Cin-arvica dates rccording to NSP February 1978 statement. Dates subjest 10 Aqency ravizwr,
da partion of the summer generating cap=zity will be lost prior to retirement due to the unav=ilability of natural gas for electric generation.

Source:

MEA Database: Report to the FERC MARCA, ""N-362 Aopendix A.”

-
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1.2 Economic:Regulation: :: -

One often hears in any discussion of utility regulation that utilities are
"natural" monopolies. A monopoly is a situation where there is a single source
of supply. There are a number of economic reasons why monopolies arise. '"Natural'
monopolies are said to have arisen out of conditions of economic warfare, which
results in the survival of a single victor, the monopolist. These conditions
occur in situations where the competing firms are producing their product at higher
than the minimum level of average cost and begin to exercise a human proclivity to
cut price to increase output and reduce average costs. Electrical utilities are
an example of an industry where, in its infancy, costs behaved in this fashion.
Industries where costs behave in this fashion are called "matural" monopolies.

A firm or industry may also become monopolistic because it is awarded a market
franchise by a government agency. The firm is granted an exclusive franchise to
produce a specified good or service in a particular area. In these situations, the
firm agrees to permit the government to regulate certain aspects of its behavior
and operations in exchange for the exclusive franchise. In this instance, the
monopoly (often called a "public service industry') is created by the government.

The number of industries that are included within '"public service industries'
expands as conditions change. The relationship of govermment to public service
industries is clearly different from its relationship with other industries. 1In
general, people may, within limits, engage in whatever industrial activities they
choose, serve whom they please, and charge what they want. These other industries
are not directly regulated; rather, reliance is placed upon the competitive activities
of self-serving individuals for an abundance of goods and services at prices fixed
(in theory at least) by the costs of production. Government, except when trying
to attain certain social goals, is mainly concerned with the rules of the game

(i.e., unfair methods of competition and practices which restrain free competition),
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Government does not treat public service industries in the same way it treats
perfectly competitive industries. First, government restricts entry into the
field by requiring the former industries to have a license or permit. In
addition, public service industries must serve all who apply and are willing to
pay the fixed rates and they may not abandon service without the consent of the
government. The purpose of government intervention is to correct inadequate
competiti?e forces and to satisfy public concerns not reflected in the market. It
should be noted that often in the past government intervention has simply been a
response to the power of special interests groups. Government intervention may be
economic, political, or both.

In sum, monopolies differ from firms operating competitively (accoxrding to
accepted microeconomic theory) in many ways. Most importantly, monopolies tend
to use society's resources less effectively than perfectly competitive industries.
In addition, the output of a perfectly competitive industry tends to be greater
and prices tend to be lower than under monopoly.

Generally, state and local regulatory commissions control the price (by setting
rates ;o cover costs and to allow for a fair profit) and eliminate competition. In
return, the electric utility is legally responsible for anticipating and meeting
demand. Of course, since utilities are obligated to maintain reliable service,
regulators are obliged to raise rates to cover costs. Recently, state and local
governments have become increasingly involved with site selection and coordination
for energy facilities. (See Chapter Two for more details about Minnesota regulation.)

A. Brief History of Government Regulation of Price

The regulation of certain industries and markets by government did not ''just
happen' in the last third of the ninteenth century. Government regulation (often
translated as interference) has been traced as far back as the Roman Empire. During
the decline of the Empire, the Roman government set maximum prices on over 800
articles of trade.13 Saint Augustine believed that legitimate trading implied a
"just price'" by the producer.14 During the Middle Ages, most towns had regulations

to secure fair prices, maintain wages, set standards of quality, and to protect trade
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masters from competition.15 English common law recognized certain trades as
"common callings" which required Royal Charters and which, therefore, were subject
‘to official control.l® Lord Chief Justice Hale wrote around 1670 that when private

property is "affected with a public interest, it ceased to be juris privati

only. . . Property does become clothed with a public interest when used in a manner
to make it of public consequence, and affect the community at large.”l7 By 1774,
eight of the thirteen colonies had fixed the price of nearly every commodity.18
However, by the time the constitution was ratified in 1789, such government control
ended. During the first two-thirds of the nineteenth century, government regulation
was thought unnecessary. Economic attitudes reflected the theories of Social
Darwinism (survival of the fittest). As more and more corporate abuses occurred,
particularly by the railroads, demand for government controls toward the end of
the ninteenth century in America became more vocal.

When government regulation of industry was re-established in the United States,
there were many constitutional challenges. The first case in which the Supreme

Court established the constitutionality of rate regulation was Munn v. Illinois in

1877. The court ruled that "property does become clothed with a public interest
when used in a manner to make it of public consequence, and affect the community
at large. . . When private property is devoted to a public use, it i§ subject to
public regulation.'" However, "it is not everything that affects commerce that
amounts to regulation of it, within the meaning of the Constitution.'19
Industries which may properly be subject to public regulation do not fall
into a fixed category in this Supreme Court decision. The phrase 'clothed with a
public interest" is used to describe these industries, but when and under what

circumstances is a business so clothed with a public interest as to justify public

regulation? The court in Wolff Packing Co. v. The Industrial Court of Kansas

pointed out three classes of industries said to justify some public regulation:
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(1) industries carried on under a public grant of privileges; (2) industries of
exceptional calling recognized as public from earliest times; and (3) businesses
not public in their inception but which have risen to such and have in consequence
been subjected to government regulation.20

The next step in permitting states to regulate industry was the Supreme Court's

ruling in Nebbia v. New York in 1934. The court ruled that the state's authority

was based on the policy power and appears to be nearly unlimited:21

There can be no doubt that upon proper occasion and by appropriate

measures the state may regulate a business in any of its aspects,

including the prices to be charged for the products or commodities

it sells. So far as the requirement of due process is concerned,

and in the absence of other constitutional restrictions, a state

is free to adopt whatever economic policy may be deemed to promote

public welfare.

Characteristics often pointed out as distinctive of industries affected with a
public interest are (1) the enjoyment of a franchise; (2) the existence of a
monopoly; and (3) the necessary nature of its services, These characteristics in
and of themselves are insufficient to justify 1:'egulation.22"24 The court has
indicated that the right of a state to regulate is dependent not just upon the
category to which an industry belongs, but also upon the complex rights and duties

imposed upon any industry owing to some peculiar relation to the public. The

court has never set up a distinct category of public utilities and has held that

.the concept of public utilities is not static.

Today, public utilities are regulated, limited monopolies., They are
monopolies because in most instances the government awards a market franchise to
only one utility (called a "certificate of public convenience and necessity') to
provide a particular service in a specific locality. They may be limited as
monopolies where there is inter-industry competition such as product substitution
(e.g., natural gas for electricity) and under certain circumstances competition
between the types of a public service industry. An example of this competition is
that for services between investor owned, government owned, and cooperatively
owned electric utilities. In addition, in most states, including Minnesota,

utilities are regulated by public commissions.
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B. Energy Pricing and Resource Allocation: A Note

There are a number of policy and institutional problems affecting the processes
by which energy decisions are made. Resources for the Future in their latest study

Energy in America's Future: The Choices Before Us identified six key problems'

(1) pricing energy services; (2) determining the magnitude and type of expenditures
in energy-related‘matters; (3) achieving fairness to all parties in energy related
matters; (4) defining intergovernmental relations; (5) dealing with uncertainties
about the effects of policies; and (6) the whole class of issues that economisté
lump together as 'market failure,' embracing the inability of an unsupervised
market to reflect or respond promptly to social costs and needs."24A Energy
pricing reform can address a number of these problems. The purpose of this

section is to provide a brief overview of the effects of energy pricing on energy
policy.

The importation, production, and consumption of energy impose significant un-
paid costs on the economy which must be considered in decisions by producers and
consumers. This can be done by including, what has traditionally been unpaid costs
in the price of energy. Two such costs, for example, are (1) '"the insecurity and
other intermational costs of importing oil: and (2) the damage done to the public
health, safety and environment, even after protective measures have taken place,
and which are already reflected in the market price.24B It is generally recognized
that cost internalization should take place where a relationship between damages
and remedies can be realized.24C

A major element in establishing proper energy pricing is to assure each con-
sumer that he will pay the incremental cost of the energy he consumes. Presently,
energy suppliers earn their revenues based on the costs they incur in providing

their services. As a result, consumer charges are based on the average cost of all

facilities and purchased products provided by the supplier. The incremental or
marginal cost is the actual cost incurred when demand requires an expansion of
capacity. Because of inflation, the rising relative prices of energy, and the

rising costs of capital, utility revenues are below the true market value of the
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services they sell. Marginal cost pricing has the objective of efficiency
and waste avoidaﬁce by pricing the service at its true market value.24D

The marginal cost is defined as the increase in total cost occasioned by the
production of an "infinitesimally small" increment of product, which in the con-
text of the electric utility industry is the anticipated cost of producing and
selling a kilowatt or kilowatt-hour of electricity. This type of costing can
consider costs saved by reducing output or costs that will be experienced by in-
creasing output, something that cannot be estimated using historical costs.
Basing rates on the estimated incremental costs of providing service reflects the
cost to society of producing one more unit of goods or services and results in an
optimum allocation of resources. As a result, when prices are set to incremental
costs, the consumer, in deciding whether or not to purchase the service, 'is
essentially comparing what the additional unit is worth to him with what it costs
society to produce it."24E

When a consumer pays the price, based on marginal'cost pricing, the wvalue of
the service to him is at least equal to the value of the resources utilized to pro-
duce it. "When the price is below [the marginal] cost, this indicates that some
consumption is being subsidized, which is wasteful of resources....when the price
is above [the marginal] cost, too few resources are being employed, and there is
inefficient restriction of consumption."24F The Federal Power Commission (now the
Federal Energy Regulatory Commission) recognizing this resource issue, is developing
an efficient, conservation based energy policy:24G

[Tlhe Commission seeks to develop, through general comment and public
participation...the role of rate design in the conservation and efficient

utilization of energy resources; and the areas of public or governmental
policy which may influence or control the foregoing

....Increased energy demands and public concerns for environmental
protection necessitate new technological approaches to the electric
energy supply problem and possibly new rate designs which more accurately
take into account the environmental costs of producing and distributing
ever larger quantities of electricity....
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In broad context, conservation of energy resources necessitates particular
consideration of...the appropriateness of existing rate designs in the
conservation of electricity; and the development of increased capacity

on the part of all persons to comprehend for foregoing relationship....
(emphasis not added)

The regulatory process used by federal, state, and local governments decides how
much revenue a utility may have. These regulatory processes are designed to prevent
public utilities from exercising to their full monopoly power that they would other-
wise enjoy. 1In addition, regulation attempts to requi;e all consumers to share fairly |
in providing revenues to the public utility. The determination of whaﬁ is "fair" has
traditionally been defined as that share which roughly contributes in proportion to

costs incurred in servicing their class. "From the point of view of economic

efficiency and the wise use of energy,....marginal cost pricing would be preferable."24%

The goal of efficiency has two components. First, that fuel is consumed at a
rate such that the value it produces is equal to its replacement cost. Second, that |

the charge for capitol services is fully borne by those who create the incremental

demand. Though it is recognized that no one set of procedures is perfect, a

number of approaches could be implemented, First, the underpricing of fuel could be

rectified by the imposition of excise taxes and through the use of regulatory dis-—

crémination in assigning fuel costs by using peak load pricing, excise taxes, and I
, 241 |

changes in the rate structure.

In sum, effective energy policy requires a pricing system which takes into

account the actual worth of that energy to consumers, informs consumers what energy

is costing the society, and informs producers and importers of this. When energy

is priced below these costs, then consumers, as a group, use too much of it. As

a result, the socilety gives up benefits by doilng without other commodities and

services that are worth more than the satisfactions of that last unit of energy
consumed. The present U. S. energy pricing system fails to meet the fundamental
test for rational energy decisions because price signals fail to reflect marginal
costs. Electricity is an example of this. Electricity is priced at the average '

historical cost rather than at current marginal prices. Because of regulation,
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different producers and consumers receive or pay greatly different prices for
the same commodity. Despite efforts to avoid environmental impacts, such impacts
do exist, and the unpaid environmental costs from energy production and use remain.
When compared to the use of marginal cost pricing, more energy is being consumed,
more energy is being imported, and inefficient patterns of energy production and
consumption by form and location continue to exist. The existing energy pricing
system has thus lowered the potential output of the economy and lessened the
total goods and services available to consumers.24J

Full marginal cost pricing would make energy choices much easier, besides
increasing the potential output of the economy. It would (1) provide such infor-
mation on supply and demand responses which are presently unavailable or too costly
to acquire; and (2) reduce the size and complexity of policy issues that the
government must consider. This second point would occur because individual choice
would automatically replace much of the uncertain models, questionable data,

and lack of knowledge that present decisions are based on.24K
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1.3 Federal Regulation of Electrical Energy

Federal, state, and local governments make many decisions which affect energy
policy. The laws and regulations enacted by legislative bodies and promulgated by
agencies were established over a period of about 60 years. These regulatory
activities were in response to a wide variety of social problems, from monopolistic
corporate practices to the availability of electricity to environmental concerns——not
because of any national recognition for the need to establish an energy policy.

Prior to World War I, the public believed that competition would keep electrical
prices down and that, therefore, there was no need for regulation, Operating under
this assumption, municipalities and states granted franchises and issued licenses
for the formation of many small power companies. The result was not healthy
competition to keep down the cost of electricity, but the emergence of one large
strong company buying or forcing out the smaller companies; this led to the formation
of monopolies within service areas. As a result of this trend, governments and

' The government

economists began viewing electrical utilities as '"matural monopolies.'
responded by regulating utilities through public commissions. 2

In 1907 state regulation of electricity began in New York. By 1922, 47 states
and the District of Columbia were regulating electrical utilities. The laws in these
states varied considerably, and consequently, while many utilities were regulated
in ﬁhe public interest, some commissions were '"'captured" by the utilities and became
their pawns. Those utilities which were not sufficiently regulated imposed upon the
consumers high prices and poor service.

Prior to 1935, federal regulation of electrical utilities was for all practical
purposes confined to the control of licenses of hydro-electric projects in the
navigable waters of the nation., The Rivers and Harbors Act of 1890 prohibited the

creation of any obstruction in navigable waters. This required hydro-electric

utilities to secure congressional approval for any hydro-electric power plant site.




27

Such approval was not readily obtained, because Presidents Roosevelt and Taft had
required strict provisions for the protection of the public interest. As a result,
unrestrained exploitation of the nation's water resources was prevented. Because
the utilities were for the most part unwilling to comply with the regulatory measures
the development of hydro-electric power proceeded slowly until the passage of the
Federal Power Water Act of 1920, This act created the Federal Power Commission

(FPC) which oversaw the issuance of licenses for hydro-electric power. Since 1920,

the development of hydro-~electric power has proceeded at a faster rate.27

Federal regulétion of interstate commerce of electricity, other than that for
licenses for hydro-electric power, was undertaken for the first time with the passage
of the Public Utility Act of 1935. The following is a brief summary of the inter-
state commerce provisions of the act:

1. Division of the country into regional districts for the
voluntary interconnection of generating and transmission
facilities to assure an abundant supply of electricity
throughout the United States with the utmost economy.
Promotion and encouragement of interconnections both
within and between districts is ordered. In time of war
or other emergency, the Commission is empowered to require
temporary interconnections.

2. Denial to public utilities subject to the Federal Water Power
Commission of the privilege of selling, leasing, or otherwise
disposing of property whose value is in excess of $50,000 or
of merging or consolidating without first getting an
authorization from the Federal Power Commission to the effect
that the proposed action is consistent with the public interest.

3. Exercise of jurisdiction over security issues and assumption of
corporate liabilities of public utilities that are engaged in
the interstate transmission and sale of electric energy and that
are not regulated by a state commission.

4., Supervision over rates and charges for electric energy transmitted
across state lines and sold wholesale for resale by utilities under
the jurisdiction of the Federal Power Commission.

5. Cooperation with state commissions in investigating the cost of
production and transmission by means of interstate facilities
beyond jurisdiction of the requesting state.

6. Provision of a plan for cooperation with state commissions, in-
cluding procedure for joint hearings and the creation of joint
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boards, to consider matters of mutual interest arising under
the Federal Water Power Act.

7. Revision of the uniform system of accounts for public utilities
and licensees subject to the jurisdiction of the Federal Power
Commission. Insofar as is practicable, federal agencies engaged
in the generation and sale of electric energy for ultimate
distribution to the public are to be subject to these accounting
rules.

8. Requiring public utilities to carry adequate and proper depreciation
accounts and giving the Federal Power Commission authority to
determine and fix the rates of depreciation to be charged against
the property of licensees.

9. Provisions against interlocking directorates in utilities and
financial or other institutious handling their securities.,

Also in the mid-1930s, the federal government started to generate power. In
1933, President Roosevelt signed the Tennessee Valley Authority Act, which was
followed by the creation of the Bonniville Power Administration to build hydro-
electric plants on the Tennessee River and Columbia River, respectively. Two years
later the president created (with the approval of Congress) the Rural Electrification
Administration (REA) within the Department of Agriculture; the REA issued loans
to cooperatives for the electrification of rural areas. Roosevelt first approached
private companies and municipalities before setting up Rural Electric Cooperatives
(REAs). The private utilities turned him down arguing that it wasn't profitable.
Many utilities felt the constitution prohibited municipalities from seliing
electricity beyond their borders. Coﬁsequently, Generation and Transmission
Cooperatives and Rural Electric Cooperatives (distribution) were the only
alternatives.

Since 1935 the federal government has enacted a wide variety of laws
regulating electrical utilities and created a host of federal agencies to implement
the policies established. A summary of the federal laws relating to electric
utilities is provided in Table 1-15. Each of these laws has varying degrees of
impact on the state's ability to regulate electrical utilities. There are five
functional areas of agency responsibility: (1) policy development and program

coordination; (2) regulation of the energy sector including economic controls,
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fuels alloéation, and import controls, facility siting, and land use, and
environmental and safety regulations; (3) research and development; (4) energy
resource development; and (5) energy conservation.30 Figures 1-6 and 1-7 show
the sources of responsibility placed in the Department of Energy and the
organization of DOE, respectively. All but the Federal Energy Regulatory
Commission (FERC), and the former Federal Power Commission, and all of the

FPC authority (except the authority to set fuel prices) has been placed in DOE.
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FIGURE 1-6

Creation of the Department of Energy (1977)
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SUMMARY OF FEDERAL ELECTRIC ENERGY LAW
NUMBER, TITLE, RELATIONSHIP
and SECTION PURPOSE TO STATES
1. PUBLIC UTILITIES REGULATORY POLIC]:Ei ACT OF 1978 (P.L. - ! ‘PURPA!
§2 Findings.

The Congress finds that the protection of public health safe-
ty, and welfare, the preservation of natiomal security, aud
the proper exercise of congressional authority under the Con~
atitution to regulate interstate comuerce require~——

(1) a program providing for increased conservation of elec—
tric energy, increased efficiency in the use of facili-
ties and resource by electric utilitfes, and aquitable
retall rates for electric consumers,

(2) a program to improve the wholesale distribution of
electric energy, the reliability of electric service,
the procedures concerning consideration of wholesale
rate applications before the Federal Energy Regulatory
Coumission, the participation of the public in matters
before the Commission, and to provide other measures
with respect to the regulacion of the wholesale sale of
electric enexgy, ’

(3) a program to provide for the expeditious development of
hydroelectric potential at existing small dams ta pro-
vide needed hydroelectric power,

(4) a program for the conservation of natural gas while in-

suring that rates to natural gas consumers are equitable,

(5) a program to encourage the development of crude oil
transportation systems, and
(6) the creation of certain other authorities as provided in

ticle VI of this Act.

$4 Relationship to Antitrust Lawa.
Nothing in this Act or in any amendment made by this Act
affecta—
(1) the applicability of the antitruat laws to zmy alectyic
* or gas utility, or
(2) any authority of the Secretary or of the Cammisaion
under any other proviasion of law (including the Federal
Power Act and the Natural Gas Act) respecting unfair
methods of competition or anti-competitive acts or
practices.
Title I Retail Regulatory Policies for Electric Utilities

§ 101 The purposes of this title are to encourage—

(1) conservation of energy supplied by electric utilities;

(2) the optimtzation of the efficfency of use of facilities
and tesources by electric utilities; and

(3) equitable rates to electTic congumers.

§ 102 This title applies to any electric utility if tocal sales,
other thaa resale, exceed 500 million kilowatt-hours per
calendaxr year.

§ 111 Pederal rate standards.

(1) Rates shall reflect actual costs of service to classes.

(2) Prohibits declining block rates for the energy compo-
nent of a rate If the total KWH comsumption for claas
increases during period except if utility demonstratea
that costs decrease as KWH consumption increases.

(3) Requires time of day rates for classes except where
such rates are not cost-effective.

This title
supplements
scate law.

Each state
agency or non-—

. regulated util- -

ity which sets
rate shall con~
aider federal
atandards and
determine

NUMBER, TITLE, RELATIONSHIE
and SECTION PURPOSE TO. STATES
PURPA (4) Rates for each clasg shall reflect seasonal differences. appropriate~
(cont.) (5) Utiltities must offer industrial and commercial classes ness to im-
an interruptible rate; amd plement stan—
(6) Each utility must offer consumers load management tech- dards by pub—
niques as state agency or non-regulated utility deter- 1lic hearings.
mines are practical, cost-effective, reliable ox pro-
vide useful energy or capacity management advantages to
utilicy,

§ 112 Each state agency or non-regulated utility may reflect stan— State agency
dards in section 111 in any proceeding before two years if non-regulated
requested, " utility wuat

congidexr stan-
dards within
two yeara.

§ 113 Establishes federal standards on (1) master metering; (2) Requires atates
automatic adjustment clauses; (3) information to consumers; and non-regula-
(4) procedures for terminatjon of electric service; and (5) ted utilities
advertiaing. to adopt stan-

dards within
two years.

§ 114 Sctates may set lower standards for reaidential consumers State or mon-
for essential needs. regulated util-

ity must deter—
mine to imple-
ment lower atan-
daxde within
two years.

§ 115 Provides apectal rules for sectiom 11l standards numbers 1,

3, and 6 and section 113 standards numbers 1, 2, 3, and 5.

§ 116 Requires reports from state agencies and non-regulated
utilities.

§ 117 This ticle does oot affect the rate of return to utilities
or state from adopting standards.

§ 121 The public and utflities can latervene as a matter of righc.

§ 122 If the consumer contributes to his position in any pro-—
ceeding before a state agency regulating rates, then the
utility pays the costs.

§ 141 Amends section 207 of Title II of the Energy Conservation - §tate may get
and Production Act to provide assistance to state agenciles federal assis-
which gset electric rates. tance and set

rates.
Title II Certain FERC and DOE Authorities
§ 202 Intercomnection. State may apply_

Part IT of the Federal Power Act 18 amended by adding the
following pew section at the end thereof:

CERTAIN INTERCONNECTION AUTHORITY

Sec. 210. (a)(l) Upon application of any electric utilicy,
Federal power marketing agency, qualifying cogenerator, orx
qualifying small power producer, the Commission may issue
an erder requiring— )

for oxder.
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)

(8)

©)

0)

the physical connecticn of any cogenerarion facility,
any small power production facflity, or the transmission
facilitles of any elactric utility with the facilicies
of such applicant,

such action as may be neceasary to make effective any
physical coonection described in subparagraph (4),
which physical connection 1a ineffective for any reasom,
guch as inadequate size, poor maintenance, or physical
unrelfabilicy,

such sale or exchange of electric energy, or other co-~
ordination, as may be necessary to carry out the purpose
of any order under subparagraph (A) or (B), or

such increase in transmissfon capacity as may be neces~
sary to carry out the purposes of any order under sub-
paragraph (A) or (B). ’

§ 203 Wheeling.

Part II of the Federal Power Act, as amended by section 202
of this Act, is further amended by adding the following new
secticn at the end thereof: )

Sec. 211.
ing agency may apply to the Commission for an order under

CERTAIN WHEELING AUTHORITY

(a) Aoy electric utility or Pederal power market-

this subsection requiring any other electric utility to

®)

provide transmission gervices to tha applicant (including
any enlargement of transmigsion capacity necessary to pro-
vide such services).

Any electric utility, or Federal power marketing agency,

which purchases electric energy for resale from any other
electric utility may apply to the Commission for an ordexr

under this subsection requiring such other electric utility
to provide transmiasion servicaes to the applicant (including

any increase in transmission capacity necessary ta provide
such servicea).

{c) (1) No order may be issued undar subsection (a) unless

(CT¢))

the Commission determines that asuch order would rea-
sonably preserve existing competitive relationships.
No order may be iasuad undar gubsection (a) or (b)
which requirea the electric utility subject to the
order to transwmit, during any period, an amount of
electric energy which replaces any amount of electric
energy which—

(A) the applicant electric utility is required by
contract to purchase from the utility subject to
such order during such period; or

the utility subject to the order is required by
contract to provide to the applicant electric
utility during euch period.

No order 1ssued under subsection (a) or (b) may re—
quire transmission of electric energy to an electric
utility which sells electric energy for purposes
other than resale, in violation of any exclusive rxe-
tall marketing area requirement established by State
gtatute or establighed by a State agency in accordance
with a State statute.

Any electric utility ordered under subsection (a) or
(b) to provide transmission services may apply to the
Conmigsion for an order permitting such electric util-
ity to cease providing all, or amy portion, of such
services.

€3}

(B)

3)

State way apply
for oxder.

§ 204

§ 205

§ 206

§ 210

Sec. 212,

Cogeneration and small power productioca.

General Proviasions Regarding Intexconnection and Wheeling.

der section 210 or subsection (a) ox (b) of section 211
unless the Comufsaion determines that such order—

(1) is not likely to result in a reasonably ascertain-~
able uncompensated economic loss for any electric
autflity, qualifying cogenerator, or qualifying
small power producer, as the case may be, affected
by the order;

(2)
ity, qualifying cogenerator, or qualifying small

(a) No order may be 1ssued by the Commission ua-

will not place an undue burden on an electric util-

power producer, as the case may be, affected by the

order;

(3)
%)

elactric utility affected by the order; and

its cusatomers.

Pooling.

(a) STATE LAWS.--The Commission may, on 1its own motiom,
and shall, on applicatfon of any person or governmental
entity, after public notice and motice to the Governor
of the affected Stata and after affording an opportunity
for public hearing, exempt electric utilities, in whole
or in part, from any provision of State law, or from any
State rule or regulation, which prohibits or pravents the
voluntary coordinacion of electric utilities, including
any agreement for central dispatch, 1f the Commissioan de-
terminea that such voluntary coordination is designed to
obtain economical utflizatfon of facflities and resources
in any area. No such exemption may be granted if tha
Comnission finds that such provision of State law, or
rule or regulation--
(1) 1s required by aany authority of Federal law, or
{2) 1s deaigned to protect public health, safety, oxr
walfare, or the envirc t or rve energy or
is degigned to mitigate the effecta of emergenciles
resulting from fuel shortages.

Amends section 202 of the Federal Power Act for additional
electric utility reporting.

FERC may estab-
Hsh rules.

(a) RATES FOR PURCHASES BY ELECTRIC UTILITIES.--The rules
prescribed under gubsection (a) shall insure that, in re-

will not unreasonably impair the relfability of any

will not impair the ability of any electric utility
affected by the arder to render adequate service to

FERC may exewmpt
electric util-
itiea from
state law.

quiring any electric utility to offer to purchase electric
energy from any qualifying cogeneration facility or quali-

fying small power produci:ion facility, the ratea for such
purchase— -
(1) shall be just and ressomable to tha electric con-
gumers of the electric utility and in the public
interest, and

(2) shall not discrimipate against qualifyiog cogenera-

tors or qualifying small power producers.

No such rule prescribed under subsection (a) shsll provide
for a rate which exceeds the Incremental cost to the elec-

tric utility of altermative electric energy.
(c) RATES FOR SALES BY UTTLITIES.—The rules prescribed
under subgection (a) shall insure that, in requiring any

Y4y
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electric utflity to offer to sell electric energy to any
qualifying cogeneration facility or qualifying small power
production facility, the rates for such gale~-
(1) shall be just and reasonable and in the public inter-
est, and
(2) shall not discriminate against the qualifying cogener—
atfon facility or qualifying small power production

Requires reports oun interlocking directorates.

The Secretary shall establish a program in accordance with
this title to encourage municipalitieas, electric cooperatives,
industrial development agencies, nonprofit organizations, and
other persons to undertake the development of small hydro-
electric power projects in connection with existing dams which
are not being used to generate electric power.

Providea for a study on the effecta of federal laws on rates

facility.
§ 211
Title IV Swall Hydroelectric Power Projects
§ 401 Estsblishment of Program.
Title VI Miscellaneous Provisions
§ 601
and state agencies.
§ 6-2

Seagounal Diveraity Electric Exchange.

(a) AUTHORITY.-~The Secretary may acquire rights-of-way by pur—
chase, including eminent domain, through North Dakota, South
Dakota, and Nebraska for transmiseion facilities for the sea~-
sonal diversity exchange of electric power to and from Canada
if he determines—

(1) after opportunity for public hearing—

(A) that the exchange 1s in the public interest and would
further the purposes referred to in section 101 (1)
and (2) of this Act and that tha acquisition of such
rights-of-way and the construction and operation of
such transmission facilitiea for such purposes is
otherwise in the public interest, ’

(B) that a permit has been issued in accordance with sub-
section (b) for such comstruction, operation, main~
tenance, and connection of the facilities at the bor-
der for the transmf{sslon of electric energy between
the United States and Canada as 18 necessary for such
exchange of electric power, and

(C) that each affected State has approved the portion of
the transmission route located in such State in ac-
cordance with applicabla State law, or if there is no
such applicable State law in such State, the Governor
has approved such portion; and

(2) after consultation with the Secretary of the Iaterior and
the heads of other affected Federal agenciea, that the
Secretary of the Interlor and the heads of such other
agencies concur in writing in the location of such por-
tion of the transmission facilities as crosaes Federal
land under the jurisdiction of the Secretary or such
other agency, as the case may be.

The Secretary shall provide to any State such cooperation and tech-
nical assistance as the State may request and as he determines
appropriate in the selection of a transmission route. If the trans-
miseion route approved by any State does not appear to be feasible

and in the public interest, the Secretary shall emncourage

such State to review such route and to develop a route that

{5 feasible and in the public interest. Any exercise by the
Secretary of the power of eminent domain under this section
shall be in accordance with other applicable provisions of
Federal law. The Secretary shall provide public notice of his -
intention to acquire any right—of-way before exerciasing such
power of eminent domain with respect to such right—of-way.

2. POWER PLANT AND INDUSTRIAL FUEL USE ACT (P.L. - ) (PIFL. !

Title I General Provisions

§ 102 (a) FINDINGS.--The Congress finds that—

(1) the protection of public health and welfare, the pre-
servation of national security, and the regulation of
interstate coumerce require the establishment of a pro-
gram for the expanded use, consisteat with applicable
environmental requirements, of coal and other alternate
fuels as primary enmergy sources for existing and new
electric powerplants and major fuel-burning imstalla-
tionsg; and

(2) the purposes of this Act are furthered in cases in which
coal or other alternate fuels are used by electric power
plants and major fuel-burning installations, consistent
with applicable environmental requirements, as primary
energy sources in lieu of natural gas or petroleun.

(b) STATEMENT OF PURPOSES.—The purposes of this Act, which
sball be carried out in a manner consistent vith applicable
environmental requirements, are—

(1) to reduce the importation of patroleumn and increasse the
Nation's capability to use indigenous energy resources
of the United .States to the extent such reduction, and
uge further the goal of national energy self-sufficiency
and otherwise are in the best intereasts of the United
States; ’

(2) to conserve natural gas and petroleum for uses, other
than electric utility or other industrial or commercial
generation of steam or electriclty, for which there are
no feasible alternative fuels or raw material substitutes;

(3) to encourage and foster the greater use of cosl and other
alternate fuels, in lieu of natural gas and petroleum, as
a primary energy source;

(4) to the extent permitted by this Act, to encourage the use
of eynthetic gas derived from coal or other alternate
fuels;

(5) to encourage the rehabilitation and upgrading of railroad
service and equipment necessary to transport coal to Te-
glona or States which can use coal in greater quantities;

(6) to prohibit or, as appropriate, minimize the use of natu-
ral gas and petroleum as a primary enexgy source and to
conserve such gas and petroleun for the benefit of present
and future generationsa;

{7) to encourage the modarnization or replacement of existing
and new electric powerplants and major fuel-burming fa~ ~
stallations which utilize natural gas or petroleum as a
primary energy source and which camnot utilize coal or
other alternate fuels where to do so furthers the conserva-
tion of natural gas and petroleum;

(8) to require that existing and new electric powerplants and
major fuel-burning installations which utilize natural gas,
petroleum, or coal ox ocher alternate fuels pursuant ta )
this Act comply with applicable environmental requirements;
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(9) to Insure that all Federal agencies utilize their
authorities fully in furtherance of the purposes of
this Act by carrying out programs designed to prohibit .
or discourage the use of natural gas and petroleum as -
a primary energy source and By taking such actions as
11e within their authorities to maximize the efficient
use of energy and conserve natural gas and petroleum
in programs funded or carried out by such agencies;

(10) to insure that adequate supplies of natural gas are
available for essential agricultural uses (including
crop drying, seed drying, irrigation, fertilizer pro-
duction of easential fertilizer ingredieats for guch
uses) ;

(11) to reduce the vulnerability of the United States to
energy supply interruptions; and

(12) to regulate interatate commerce.

Title II New Facilitiea, Subtitle A. Brohibitions

§ 201 New Electric Power Plants

Except to such extent as may be authorizad under subtitle B—
(1) natural gas or petroleum shall not be used as & pri-
mary energy source in sny new slectric powerplant; aad
(2) no new electric power plant msy be constructed without
the capability to use coal or any qther alternate fuel
as a primary energy source.

§ 202 New Major Fual Burning Inatallations
(a) GENERAL PROHIBITION.——Except to guch extent as may ba
authorized under subtitle B, natural gas orxr petroleum
shall not be used as a primary energy source in a new
. major fuel-burning {nstallation consisting of a boiler.

Subtitle B, Exemptions

§ 211 Temporary Exemptions from Section 201

§ 212 Permanent Exemptions from Section 201

Title ITI Existing Facilitiea

(a) GENERAL PROHIBITIONS.--Except to such extent as msy be

authorized under subtitle B——

(1) natural gas shall not be used as a primary energy
source in an existing electric powerplant om or after
January i, 1990;

(2) natural gas shall not be used as a primary energy
source in an existing electric powarplant befors
January 1, 1990, unleas such powerplant used natural
gas as a primary energy source at any time during
calendar year 1977; and

(3) natural gas shall oot be used a& a primary energy source
in an existing electric powerplant in any calendar year
before 1990 in greater proportfons than the average
yearly proportion of natural gas which-- '

(A) such powerplant used as a primary energy source in
calendar years 1974 through 1976, or

(B) 1f such powerplant began operations on ox after
Jaouary 1, 1974, such powerplant uged a8 a primary

energy source during the first two calendar years
of ite operationm.

Tha prohibitfon of paragraph (1) shall be stayed with respect

to any existing powerplant pending a resolution ({ncluding

Jjudicial review) of any petition for any exemption from such

prohibition which is filed for such powerplant at any time

after the effective date of this Act, but at least one year
before the date such prohibition first takes effect.

(b) AUTHORITY OF SECRETARY TO PROHIBIT WHERE COAL OR ALTERNATE
FUEL CAPABILITY EXISTS.~-The Secretary may prohibit, inm
accordance with section 303 (a) or (b), the use of petro-
leum or natural gas, or both, as a primary energy source
In any existing electric powerplant, if the Secretary finds
that-—

(1) such powerplant has or previously had the technical

. capability to use coal or another alternate fuel as a
primary energy source;

(2) such powerplant has the technical capability to use
coal or another alternate fusl as a primary energy
source, or it could have such capability without——

(A) substantial phyasical modification of the powerplant,

- or
(B) substantial reductica in the rated capacity of the
powerplant; and
(3) 1t is financially fessible to use coal or another alter—
nate fuel as a primary energy source in such powerplaat.

§ 302 Existing Major Fuel-Burning Installationg.

(a) AUTHORITY OF SECRETAEY TO PROHIBIT WHERE COAL OR ALTERNATE
FUEL CAPABILITY EXISTS.——The Sacretary may prohibit, in ac—

cordance with section 303(a) or (b), the use of petroleum or i,

natural gas, or both, as a primary energy source in any

exlating major fuel-burning inatallation, if the Secretary

finds that--

(1) such installacion has or previocusly bad the technical
capability to use coal or another alternate fuel as a
primary energy source;

(2) such installation hes the technical capability to use
coal or another alternate fuel as & primary energy source,
or tt-could have gsuch capability without—

(A) subatantial phyaical modificacion of the unit, or
(8) substantial reduction in the rated capacity of the
unit; and

(3) 1t is financially feasible to use coal or another alter-
nate fuel as a primary energy source in such installation.

The requirement of paragraph (1) shall not ba considered to be
eatisfied unless the finding under such paragraph 1s made befors
the date of the publication of the notice of ‘proposed prohibition
under section 701(b) and is published with euch notice.

(b) AUTHORITY OF SECRETARY TO PROHIBIT EXCESSIVE USE IN MIXTURES.—~

(1) In the case of any existing major fuel-burning installation
in which the Secretary finds it is¢ technically snd finan-
clally feasible’ to use a mixture of petroleum or matural
gas and coal or another alternate fuel as a primary energy
source the Secretary may prohibit, in accordance with sec—
tion 303(a), the use of petroleum or natural gas, or both,
in guch installation in amounts in excess of the minimum
percentage of the total Btu heat input of the primary energy
sources needed to maintain reliability of operation of the’
unit consistent with maintaining ressonable fuel efficlency

- of such mixture.

(2) The percemtage determfned by ths Secretary under paragraph
{1) shall not be less than 25 percent.

e
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§ 311 Temporary Exemptions.

(a)

®)

TEMPORARY EXFMPTION DUE TO LACK OF ALTERNATE FUEL SUFPLY,
SITE LIMITATIONS, OR ENVIRONMENTAL REQUYREMENTS.—After
consideration of a petition (and comments thereom) for an
exemption from one or more of the prohibitions of subtitle
A for a powerplant or installation, the Secretary shall,
by order, grant such an exemption for the use of natural
gag or petroleum, if he finds that the petitioner has
demonstrated that for the perifod of the proposed exemptionm,
deapite diligent good faith efforts—

(1) it 1ia likely that an adequate and reliable supply of
coal or other alternate fuel of the quality necessary
to conform with design and operational requirements for
use a@ a primary energy source, will not be available
to such powerplant or installation at a cost (taking
into account assoclated facilitiles for the transporta-
tion and use of such fuel) which, based upon the best
practicable eatimates, does not substantially exceed
the costs, as determined by rule by the Secretary, of
using imported petroleum ag a primary energy source;

(2) one or more site limitationa exdst which would not per—
nit the operaction of such a powerplant or installation
using coal or any other alternate fuel ag a primary
energy source; or :

(3) the prohibitions of sectiom 301 or 302 could not be
satisfied without violating applicable environmental
requirements.

TEMPORARY EXEMPTION BASED UPON FUTURE USE OF SINTHETIC

FUELS.--After consideration of a petition (and comments

thereon) for an exemption from one or more of tha prohibi-

tiona of subtitle A for a powerplant or installation, the

Secretary, by order, shall grant an exemption under this

subsection for the use of natural gas or petroleum, if he

finds that the petitioner has demonstrated that—

(1) the petitioner will comwply with the prohibitions of
subtitle A by the end of the proposed exemption by the
use of a synthetic fuel derived from coal or another
alternate fuel; and

(2) the petitioner ia not sble to comply with such prohi-
bitions by the use of such synthetic fuel until the end
of the proposed exemption.

§ 311 Temporary exemptions may also ba granted for:

(cont.)

(c)
(d)
(e)
(£)
®)

Use of innovative technolggles

Units to be retired

Public iatexest

Peakload powerplants

Powerplants where necessary to maintain reliability of
service.

§ 312 Permanent Exemptions.

(a) PERMANENT EXEMPTION DUE TO LACK OF ALTERNATE FUEL SUPPLY,

SITE LIMITATIONS, OR ENVIRONMENTAL REQUIREMENTS.— (1) After
consideration of a petition (and comments thereon) for an
exemption from one or more of the prohibitiona of subtitle
A for a powerplant or installation, the Secretary shall, by
order, grant a permanent exemption under this subsection for
the use of natural gas or petroleum, if he finds that the
petitioner has demonstrated thar despite diligent good faith
efforts——

(4) it is likely that an adequate and reliable supply of

el
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)

(c)

(d)

(e)
(£)
(g)
(h)

coal or other alternate fuels of the quality nec-
essary to conform with design and operational re-
quirements for use as a primary energy source will
not be avallable to such powerplant or installation
at a cost (taking into account associated facilities
for the transportation and use of such fuel) which,
based upon the best practicable estimates, does not
substantially exceed the cost, as determined by rule
by the Secretary, of using imported petroleum as a
primary energy source during the remaining useful
life of the powerplant or installacion;

(B) one or more site limitations exist which would not
permit the operation of such a powerplant or in-
stallation using coal or any other alternate fuel
as a primary energy source; or

(C) the prohibitions of subtitle A could not be satis-
fied without violating applicable eavironmencal re-
quirements.

(2) Nocwithstanding the preceding provisions of this sub-
section, a powerplant which has been granted an exemp-
tion under subsection (g) may not be granted an exemp-
tion under this subsection.

PERMANENT EXEMPTION DUE TO CERTAIN STATE OR LOCAL REQUIRE-

MENTS.--After congideration of a petition (and comments

thereon) for an exemption from one or more of the prohibi-

tfons of subtitle A for a powerplant or installation, the

Secretary may, by order, grant a permanent exemption under

this subsection, if he finds that the petitioner has demon-

strated that—

(1) with respect to the site of the powerplant or installa-
tion, the operation of such a facility using coal or any
other alternate fuel 1s infeasible because of a State or
local requirement;

(2) if such State or local requirement is under a building
code or nuisance or zoning law, no other exemption under
thias subtitle could be granted for such facility; and

(3) the granting of the exemption would be ia the public in-
terest and would be consistent with the purposes of this
Act.

PERMANENT EXEMPTION FOR COGENERATION,.-—-After consideration

of a pecition (and comments thereon) for an exemption from

one or more of the prohibitions of subtitle A for a cogener-
ation facility, the Secretary may, by order, grant a perma-~
nent exemption under this subsection, if he—

(1) finds that the petitioner has demonstrated that economic
and other benefits of cogeneration are unobtainable un-
lesa petroleum or natural gas, or both, are used in such
facility, and

(2) includes in the final order a statement of the basis for
such finding.

PERMANENT EXEMPTIONS FOR CERTAIN FUEL MIXTURES CONTAINING

NATURAL GAS OR PETROLEUM.

PERMANENT EXEMPTION FOR EMERGENCY PURPOSES.

PERMANENT EXEMPTION FOR PEAKILOAD POWERPLANTS.

PERMANENT EXEMPTION FOR INTERMEDIATE LOAD POWERPLANTS.

Through (1) others.

Title V System Compliance Options

§ 501

(a)

GENERAL RULE.-——Existing electric powerplants owned or oper-
ated by an electric ucfility shall be considered in compli-~
ance with any prohibitfon under title IIT relating to the
use of natural gas 1f there is in effect a plan of system
complfance for such utility approved by the Secretary under
subsection (b). No exemptfon under title III relating to

(33
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Ticle VI

the use of natural gas shall be available for aany power-
plant which 1s, or has ever been, covered by such an ap~
proved plan (other than an exemption under section 312(e).

Agssistance {s provided to areas Impacted by increased coal or

Provides loans to assist powerplant acquisition of air pollution

Provides for a study with compliance problems of small electric

Financial Assistance
§ 601
uranium productfon.
& 602
control equipment.
[icle VII Adminfiscratfon and Enforcement
§ 744
utflity systems.
§ 745

EPA must monitor emissions under Clean Ailr Act.

3. NATIONAL ENERGY CONSERVATION POLICY ACT (P.L. - ) (NECPA)

(1) cthe United States faces an energy shortage arising from
increasing demand for energy, particularly for ofil and
natural gas, and insufficient domestic sypplies of oil
and patural gas to satiafy that demand;

(2) unless effective measures are promptly taken by the Fed-
eral Government and other users of energy to reduce the
rate of growth of demand for energy, the United States
will baecome Increasingly dependent on the world oil mar-
ket, increasingly vulnerable to interruptions of foreign
oil supplies, and unable to provide the energy to meat

(3) all sectors of our Nation's economy must begin immedi-
ately to significantly reduce the demand for noarenewable
energy resources such as ofl and natural gas by imple-
menting and maintaining effective conservacion measures
for the efficient use of these and other energy sources.

(b) STATEMENT OF PURPOSES.--The purposes of this Act are to pro-
vide for the regulation of interstate commerce, to reduce

the growth in demand for energy in the United States, and to

conserve nonrenewable energy resources produced in this Na-

tion and elsewhere, vithous inhibiting beneficial economic

Ticle I General Provisions
§ 102 (a) FINDINGS.--The Congress finds that—
* future needs; and
growth.
Title IT Resideatial Energy Comservation
§ 212

DOE muat promulgate rules for approval of state energy conserva- States must

tion plans. submit plans
180 days af-
ter promulga-—
tion of rules
for regulated
otilicies.

4. DEPARTMENT Qg ENERGY QRGANIZATION ACT (P.L. 95-91), Aug. 4, 1977

§ 103

§ 2

When Deparrment of Energy proposed action conflicta with energy States can
plans of state, conflicts shall be resalved. Each state has pre-empt fed-
authority over matters exclusively within fts jurisdfction. eral programs.

EstaR'" ®=3 De~~ ~at of "--=gy (WM

§ 205

§ 206

208

209

]

.§ 301

§ 306

§ 308

§ 401

NUMBER, TITLE, RELATIONSHIP -
and SECTION . PURPOSE TO _STATES *
§ 204 Establishes Federal Energy Regulatory Commission.

Establishes an Energy Informacion Administracion.

Carry out functions of Sectfon 11 of the Energy Supply & Envi-
ronmental Coordfnation Act of 1974,

Carry out functions assigned to Director of the Office of Ener~
3y Information & Analysis under part B of the Federal Energy
Administration Act of 1974.

Requires an energy-producing company financial report on an
annual basis.

Establishes an Economic Regulatory Administration.

Establishes Office of Inspector General to detect fraud and Coordinates re—

abuse of federal programs. latiocnships ba-
tween DOE & state
and local govern-
ments & agencles.

Esctablishes Office of Energy Reseaxch.

Transfers to DOE all functions of the Federal Energy Adminis-
tration, and Energy Research and Development Administratiom,
and all functiona of the Secretary of the Iaterior under Sec-
tion 5 of the Flood Control Act of 1944, and all funccions of
the Energy Policy and Conservation Act, and componenta of the
Department of Interfor Act of May 15, 1920, relating to fuel
supply and demand acz=lysis, and coal preparation and analysis.

Transfers to DOE the functions of Section 304 of the Energy
Conservation Standards for New Buildings Act of 1976.

Tranafers functfons of Interstate Commerce Commission related
to transportation of oil by pipeline.

Transfers functions of Department of Commerce related to Office
of Energy Research limited to industrial energy conservation
programa. .

Establishes Federal Energy Regulatory Commission; composed of
five members.

Transfers to the Commission certain functions of the Federal
Power Commission relating to:

1. Investigation, {ssuance, tranafer, renewal, revocation,
and enforcement of 1licenses and permita for construction,
operation, and maintenance of dams, powerhouses, and
transmisaion lines.

2. Establishmeat, review, and enforcement of rates and charges
for the transmission or sale of electrical emergy, including
determination on construction work in progress, under Part
II of the Federal Power Act, and the intercomnection under
Section 202 of such act, of facilities for generation, trans~
miagion, and sale of electrical energy.

3. Exercise any functions of Sections 4, 301, 302, 306, 307,
308, 309, and 312 through 316 of Federal Power Act.

§ 501 Administrative Procedures.

Any person who would be adversely affected by the implementation
of any proposed rule, regulatfon, or order, or where compliance
would likely cause serfous harm or injury to public health, wel-
fare, and safety, shall be afforded an opportunity for a hearing
or oral presentatfon of views, and may submit material supporting
existence of such Troueg. TF wwa Ypers~-«'" ipglud -



TABLE™ — (continued) - e

{UMBER, TITLE, RELATIONSHIP NUMBER, TITLE, RELATIONSHIP
and SECTION PURPOSE TO STATES and SECTTON PURPOSE TO STATES °
1. A single unit of local government or its resideants Title V Improving Aucomotive Efficiency
2. A single geographic area within a state or 1ts residents Part C
3. A single state or its residents § 362 1. Prescribes guidelines for the preparatfon of a state The governor
energy conservation feasibility report; includes of each state
Part G plans to reduce state-wide energy consumption by 52 shall submit an
§ 501 (G) Where authorized by the secretary, state or local gov- State or local for the year 1980. energy conser-
ernment agencies may carry out such functions as may governmental 2, Describes requirements for elfgibility for federal vation report.
be permicted under applicable law. agencies may assistance, such as thermal efficlency standards for
' carry out fed- new or renovated buildings, restrictions om the use
R eral programs. and operating hours of public buildings, or public
. education programs to promote enexrgy conservation.
§ 502 Cases or controversies arising under any rule, regulatior, State court
or order of any officer of a state or local government pProcess may be
agency may be heard in either: involved. 7. ENERGY CONSERVATION AND PRODUCTION ACT: P.L. 94-385 AS AMENDED BY P.L. 95-70 AND
1. Any appropriate state court P.L. 95-91
2. Any U.S. District court
§ 103 1. Paragraphs (1) and (2) of Section 7 (c) of the Fed~ States may sub-
§ 655 The governors of the various states may establish Regional Each Board may eral Energy Administration Act of 1974 are amended mit public
Energy Advisory Boards. make recomwenda-— to require the FEA to provide a written comment health & envi-
tions to programs period for the EPA to respond on the potential im- ronmental testi~
of the department pact of any proposed rules, regulationsg, or policies wmony on impact
having a direct on the quality of the environwent. of proposed rules
effect on the re- . 2. The coment period required above may be waived for & regulations to

glon. a period of 14 days under emergency situations sub-  EPA.

: ject to the judgment of the Administrator of FEA.
§ 301 1. a.

The president shall prepare and submit to Comn-
gress a proposed Natfonal Energy Policy Plam.
b. Seek the active participation by regional, state,
and local agenciea, and the private sector to en-
sure that the viewa and proposals of all segments
of the economy are takea into account.
The proposed plan shall coansider and escablish
five~ and ten-year plans for enexgy productiom,
use, and conservation objectives.
b. Forecast the level of production and investment
necessary In each of the energy supply sectors.
c. Recommend legislative and administrative actions
necessary and desirable to achlieve objectives

Scate and local
units of govern- ]
went may partici-
pate in develop-
ment of Nacional
Energy Policy
Plan.

§ 105 The Administrator or FEA, where required by law or as
deemed necessary, shall hold hearings and/or oral pre-

d sentations when a proposed rule or regulation may ilmpact

1 on local government or its residents, or a state and ics

' residents.

§tatea or local
units of govern—
ment may request
hearings.

w
~

»

§ 123 The.Adminiscration of the FEA shall take such action to
ensure that proposed rules and regulations issued by the
agency do not impose unreasonable or discriminatory
barrfers to construction of small refineries and indepen—
dent refinertes.

May enhance de-
velopment of
state petroleum
refinery industry.
State and local
incentives may

of the Plan, with respect to taxes, tax incen- have an impact Part B
tives, regulatory actioms, antitrust policy. on federal § 52 Establishes a Natfonal Energy Information System to permit
4. The president shall ensurxe that consumers, small action. analysis of:

businesses, and other interescs including individual - 1.

The ingtitutional struccture of the enexgy supply sys-
citizens are comsulrted in the development of the plan.

tem including patterns of ownership and control of
mineral fuel and- nonmineral energy resources and the

5. FEDERAL ENERGY ADMINISTRATION AUTHORIZATION ACT OF 1977 .L. 95-70 production, distribution, and marketing of mineral
. fuels and electricity;
§ 33 Requires any person contracting with the DOE to disclose 2. The consumption of mineral fuels, noumineral energy

possible coanflicts of interest. resources, and electricity by such classes, sectars,

and reglons as may be appropriate for the purposes of

6. ENERGY POLICY AND CONSERVATION ACT: P.L. 94-163, AS AMENDED BY P.L. 94-385 AND this act;

P.L. 95-70 - 3. The sensitivity of emergy resource resarves, explora-
tion, development, production, transportation, and
Tirle T consumption to ecomomic factors, environmental con-

§ 101 Extends Sectioa 2 of the Energy Supply and Environmeactal
Coordination Act of 1974, paragraph (1), umtil Jaanuary 1,
1985; paragraph (2), until January 1, 1985. Prohibiting 4.
any powerplant from burning natural gas or petroleum pro-
ducts as its primary energy asource. . 5.

straints, technological lwprovements, and substituta-
bilicy of alternate energy sources;

The comparability of energy informatiea
that are supplied by different sources;
Industrial, labor, and regional impacts
patterns of energy supply and consumption;

and statistics

of changea in

§ 106 (b)(1) Each.acate or the appropriate agency may determine  Allows each state 6. Internatfonal aspects, economic and otherwise, of the
the maximum efficient rate of production for each to iaveatory oil evolving energy aituation; and
fleld within the state which produces or is capable well production 7. Long—term relatfonships between energy supply and con-~
of producing significant volumes of crude oil, capability. sumpcfon in the United States and world communities.

natural gas, or both.




i7a TABLE (continued) . -
UMBER, TITLE, RELATIONSHIP HUMBER, TITLE, RELATIONSHIP |
aad SECTION PURPOSE TO STATES and SECTION PURPOSE TO STATES
). EMERGENCY PETROLEUM ALLOCATION ACT OF 1973 AS AMENDED BY P.L. 93-511, P.L. 94-99, 3. The suspension or relaxation of applicable emission  Appl cation of
P.L. 94-133, P.L. 94~163, AND P.L. 94-385 reduction requirements may extend up te January 1, this ammended
1979. Nothing in this act shall prohibit a state, gtatute may
§4 Bequires the president to prepare a regulacion providing for or agency Erom enforcing any primary air standard or cause a signi-
mandatory allocation of crude oil and refined petroleum regional limitatfon. Any electrfc generating power- ficant reduction
products. plant scheduled to be taken out of service permanent- im air quality
ly by January 1, 1980, may be eligible for a single or a local and
one~year postponement of emission reduction require- state level.
. SOLAR ENERGY RESEARCH, DEVELOPMENT, AND DEMONSTRATION ACT OF 1974: PB.L. 94-385 ments.
4 Establishes the Solar Energy Coordimation and Management 4 Amends Section 110 (a) of the Clean Afr Act to allow re- May weaken state

Project.

§5 Requires an assessment of all solar enevrgy resources, includ-
ing a national inventory and potential for commercial ex-~
ploration and developument.

§6 The hairman shall initiate a research and development pro-
gram for the purpose of resolving major techaical probleams
inhibiting commercial utilization of solar energy in the
U.s.a,

0. ENERGY REORGANIZATION ACT OF 1974: P.O. 93-438, AS AMENDED BY P.L. 94-385, AND
P.L. 95-91

Ticle I Energy Research and Development Administration (ERDA)

§ 101 Establighes ERDA.
§ 201 Establishes Nuclear Regulatory Commission (NRC)

§ 202 Gives the NRC licensing and regulatory authority under Chap-
ters 6, 7, 8, and 10 of Atomic Energy Act of 1954.

§ 203 Establishes an Office of Nuclear Reactor Regulation.

§ 206 Any responsible Individual or director of a firm comstructing,
owning, or operating any facility licensed under the Atomic
Energy Act of 1974 shall immediately notify the NBC of any
defect or situation which could create or repreasents a sub~
stantial safecy hazard.

§ 207 Authorizes the NRC to condpct a national survey to locate and
identify possible nuclear emergy center sites.

.

{. ENERGY SUPPLY AND ENVIRONMENTAL COORDINATION ACT OF 1974: P.L. 93-319, AS AMENDED
BY P.L. 94- 163 AN AND P.L. 95-70

§2 Prohibits any powerplant ox other fuel-burning installation
from burning natuzal gas or other petroleum products as its
primary energy source unleas analysis shows that burning coal
would be impossible, impractical, or subject the utility to
unfair econowic disadvantage, or impair reliability or ser-
vice.

§3 1. Amends Ticle I of the Clean Ailr Act, Section 119, to
allow the adminiatrator to tempararily suspend any ata-
tionary source fuel ox emisaion limitation between
June 22, 1974, and June 30, 1975.

2. The admfnistrator must give notice to the govermor of
the state fn which the emission source is located.

vision of each state's air quality implementation plaus
1f weakeuning such plans will not iaterfere with attain—
ment of natfonal ambfent air quality standards.

programs for im~
provement of air
quality.

12. FEDERAL ENERGY ADMINISTRATION ACT OF 1974 (FEA): P.L. 93-275, AS AMENDED BY

P.L. 94-332, P.L. 95-70, AND P.L. 95-91

57

§ 13

§ 14

§ 18

§ 20

§ 22

§ 24

(1) (3) The FEA may auchorize state or local government
agencies to carry out the functions of chia act.

Feds may dele-
gate  authoxity
to state
1. The FEA shall collect, evaluate, and analyze energy agencies.
information to permit fully informed monitoring and
policy guidance.
2. All persons owning or operating facilities or busi-
nesses engaged in any phase of energy supply or ma-
Jor energy consumption shall make available periodic*
reports, records, and documents to comply with this
act.

The FEA shall make a public disclosure of any statiatical
and economic analyses, data, and information to keep the
public fully and currently informed.

Requires the administrator of the FEA to analyze the poten-~
tial econoumic impacts of proposed regulatory actions.

A thirty-day period may be provided for a management over-
sight review of any federal or state energy program con-
ducted under this act.

States may pro-
vide written com-
ment on proposed
rules or regula-
tions substantial-
1y affect author-
1ty of state
government.

1. Requires coordination of federal emergy programs
and policies with the programs of state govern-
ments.

2. The FEA shall provide technical assigtance includ-
ing advice and consultation to state govermment in
dealing with energy problems; and promote promulga~
tion of wuniform criteria procedures, and forms for
grant{s) or contracta for energy proposals submit-
ted by state governments.

States may request
and .receive help
in developing en—
exgy programs and
coordination of
these nationwide
with other state's
programs.

‘Requires the FEA to prepare a comprehensive energy plan.

Perpfyes rh> REA tr—wofmit o~ -lonqress - —omort wit™ an
_ento | exds _ydro. e g . .4ang i s R S



TABLE— . (Gontimuved) ~ e T

NUMBER, TITLE, RELATIONSHIP NUMBER, TITLE, RELATIONSHIP _
and SECTION PURPOSE TO STATES and SECTION PURPOSE TO_STATES
and the potential for increasing the capacity of existing § 107 Requires an operacor's license for individuals operating
hydroelectric generating facilities. commercial production facilities.
§ 51 Establishes wichin the FEA an 0ffice of Energy Analysis and

13. ATOMIC

§ 53

§ 61

& 101

§ 103

§ 104

§ 105

§ 106

Information.

ENERGY ACT OF 1954: P.L. 83-703

Establishes an Atomic Energy Commission (AEC) couwposed of five
members.

Eatablishes a general advisory committee oa scientific and
technical matters.

Establishes an advisory committee on reactor safeguards.
The AEC is authorized to provide for and conduct research in
guch areas as nuclear process theory, uses for spent radio-

active materfial, and protection of public health.

The AEC shall own all production facilities of nuclear material,
except certain research faciliries and licensed facilities.

The AEC is authorized to purchase or condemn facilities involved
in the production of special nuclear materials.

Sale, use, or transfer of energy including electrical from nu~-
clear production facilities shall be subject to regulatiom by
the appropriate agency.

All rights and title to ownership or any special auclear material
are transferred to the AEC. All nuclear material produced in
the U.S. is property of the U.S. government.

Authorizea the AEC to issue licenses to purchase, use, or dis—~
tribute nuclear materials for research or commercial purposes.

Allows the AEC to define nuclear source materials.

Authorizes the AEC to issue licenses for Domestic Distribution
of source materials. :

Allows the AEC to lease government lands for mining of source
materials.

The AEC is authorized to 1ssue licenses and permits for the .use,
possession, or transfer of by-product materials.

4 license 1s required for any energy production facility.

Defines the conditions for issuance of a commercial licemse for
atomic emergy production.

Defines the conditions for issuance of a license for medical
ctherapy and research.

None of the provisions of this act exempt licenses from the appli-
cable antitrust laws of the U.S. government.

Allows the AEC to class or group together production facilitles.

Chapter 12
§ 141 Establishes a polfcy at the AEC of restricting certain data

and technicsl information relating to atomic energy umtil
effective interngtional safeguards are established.

§ 142 The AEC i3 authorized to periodically review and classify
such restricted data, allowing for the declassification of
materfal determined to be without uandue risk to common de-
fense aad security.

§ 143 Authorizes the Department of Defense to have access to re-
stricted data.

§ 144 The president Is authorized to permit the AEC to cooperate
and communicate with other nations im the sharing of cer-
tain restricted data.

Chapter 14
§ 161 Defines the scope of powar and authority given to the AEC.

§ 164 The commission 13 authorized to enter into contracts to pro-
vide electric utility services at facilities owned by the
comnission.

§ 168 The AEC 1s authorized to make payments to state and local
governments in liau of property taxes, in order to render
financial assistance to those states and lacaliries in
which the AEC carries on activities.

§ 170 1. Each license iasued under Sections 103 or 104, 185,
53, 63, or 81 of this act may have as a condition a
requirement that the licensee maintain financial pro-
tection (insurance) to cover public liability claims.

2. The maximum liability for each nuyclear incident shall
not exceed $500 million.

§ 171 The United -States shall make just compensation for any pro-

perty taken pursuant to Sections 43, 52, 66, or 108 of
this act.

§ 172 Authorizes condemnation proceedings as applicable to this
act. .

§ 182 1. Describes the necegsary requiremeants for application
) for a license, including compliance with all rules
and regulations of the AEC, techaical specifications
of the facility, place, size, safeguards to protect
public health and safety.
2. The Advisory Committee on Reactor Safeguards shall
review each application.
3. The AEC must notify all state and local agencles
having regulatocy authority over such a proposed
facilicy.

§ 183 Defines the terms of each license.

§ 184 No transfer of a lfcemse may occur without approval of the
AEC.

§ 186 Describes the causes for revocation of licenses.

Stateas & local

government make
request paymeats
for land and/or
property rights.

A
Lt
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UMBER, TITLE,
and SECTION

RELATIONSHIP

PURPOSE TO STATES

NUMBER, TITLE,
and SECTION

RELATIONSHIP _

PURPOSE TO STATES

4. RURAL ELECTRIFICATION ACT OF 1936

Ticle I
§1 Creates the Rural Electrification Administration (REA) in
the Department of Agriculture.

§2 Authorizes the REA to make loans for rural electrification
programs.

§ 4 Such loans ahall be for a maximum period of 35 years, at an
annual luterest rate of 2 percent.

Ticle III
§ 306 The government shall provide guaranteed loans 1ia special
cases to facilitate the developmeant of rural electric pro-
jects. -

Part T Water Power Licenses.
§1 Establishes Federal Power Commission (FPC) coumposed of five
members appointed by the president.

§ 1.10 Maintains that whatever rights the states have to use orv
regulate navigable waters are oot superior to the power
df Congreas to regulate foreign and interstata commerce
i{ncluding navigation.

State lav may
be pre—eupted.

§4 a. The Federal Power Commigsion is authorized to make in-
vestigations, and collect data concerning the use of
water resources of any vegion to be developed, the
waterpower induatry, and the location, capacity, and
relation to markets of power sites.
N b. Public water utilitles are required to submit a state-
ment of actual legitimate original costs of construc~
tion of such projects for energy production from water
resources.
d. Requires public disclosure of information by FPC.
e. Grants authority of the FPC to 1ssue licenses to io-
dividuals, corporatious, or goverament entities to
construct, operate, or maintain dsma, reservoirs, and
power houses for the purposes of producing hydroelec-
tric power.
§ 4.36 A state's statutes forbidding a project because of its State law may
size are not controlling if the FPC finds such a project be pre-empted
in the public interest.

' State lad may
be pre-smpted.

§ 4.40 The FPC has the authority to grant a valid license for a
power project provided the use of tha water does not
conflict with the veated rights of others. The state
has no veto power over such action.

§ 4.50 A licensee gers no part of the sovereign power over the
navigable waters which belong to the federal govermmeat.
He or she gera only those powers which are specifically
granted In the licemse, and which are not in conflict
with cthe act.

§ 4 (£) Requires the lasuance of preliminary permits to enable
applicants for a license to secure data and conform to
Section 9 of this act.

§ 4(f).13 Oune purpose of the preliminary permit is to enable the appli~
cant to acquire water rights and property rights from state
authorities, and obtain state permission on ather related
matters.

o

4(f).17 Excessive cost of development combined with unfavorable mar-
ket conditfons are reasons for denying an application for a
preliminary permit.

4(£).20 Permits may still be issued in spite of opposition due to po-
tential interference and couflicts with the Interests and
activities of others.

Ao

4(£).33 1In the determination of a project In the best public inter—~ The impact of
est, due consideration must ba given as to whether the a project on
water should be reserved for wmunicipal and domestic pur- the state's
poses. ’ water resources
must be evalu-
ated.

]

4(g).02 Application for a construction permit from the FPC to build
a hydroelectric powerplant on a non-navigable tributary of
a navigable river should be based on both the interstate
commerce aspects of the electrical emergy transmitted, and
the nature of the affects om interstate commerce om the
navigable river.

4(g).03 The Federal Power Act and 1ts regulations axe retroactive,
that is, the Federal Power Act does apply to projects con-~
structed before its passage.

-

4(g).05 Application for a preliminary permit does not require the
preseatation of extensive or complete information and data.

§ 5.15 Delay caused by refusal of an applicant for a license to
submit matters in controversy to the jurisdiction of the
FPC under its rules and regulations cannot be pleaded by
the applicant as just reason for further delay in tender-
ing 1license.

§ 5.151 Congress declares that the maximum time allowed under a
preliminary permit is three years, though the maximum
combined period allowed for the commencement of comstruc—
tion is four years.

§ 5.152 An applicant enjoying seven years' priority with respect to
a water power site and construction of a hydroelectric pro-~
ject will not receive additional delays.

§ 5.25 The FPC ia without power to hold a proposed project site
vnder indefinite priority.

§ 5.50 The exclusive power and authority to issue licenses and
grant permission to eater upon the public domain to construct
and maintain electrical transmission pole lines is vested with
the FPC.

§ 5.55 The purpose of the preliminary permit 18 to enable the appli-~
cant to make the investigations, examinations, and surveys,
prepare the maps, plans, and specifications, and estimates,
make the financial arrangements, and gather other data that is
required to obtain a license. The intent of the Federal Power
Act is to have applicaats act diligently and complete all nec~
essary Inv-scigatises durfng rés perfr? € the p=~" “minary ~~r-

0%



JUMBER, TITLE,
and SECTION

——— e /A

RELATIONSHIP

PURPOSE TO STATES

§ 5.75

§6.23

§ 6.27

§ 6.31

§ 6.38

§ 6.75

§ 6.80

§ 6.82

§ 7.(a)

§7.10

§7.11

§ 7.13

The permit does not authorize construction of the proposed
project.

A power company which obtains a license from the FPC must
comply with the rules and regulations of the FPC, including
maintenance of a system of accounts.

Licenses shall be issued for a period not exceeding fifty
years.

The economic feasibility of each proposed project will be

evaluated, including a comparison of the annual cost of the

proposal with the annual costs of an alternative energy

source to provide an equivaleat supply of power, and by '
showing an adequate market for the power to be developed.

Congress intended that the fifty-year limit on a license for
a water power project be emphasized, rather than have the
license become indefinite or perpetual. Thus at the end of
each license period Congresa might re-examine the use of the
particular natural resource.

Puts a condition in a hydroelectric license providing that,
after the first 20 years of operation, the minimum stream
flow requirements shall be reassessed and possible revised.

Gives FPC authorization to modify the license of a power com~
pany to increase the power output from a powerplant to meet
a marked shortage of electric power.

Alchough damage to private recreational interests 18 a proper
claim for compensation under Section 10(c) of this act, such
damage will not preclude the amendment of a license.

A license may be terminated by the dissolution of the corporate
licensee by the state.

A license may be terminated by the revacation of the corporate
charter of the licensee by the state.

A power company may surrender its license after due require-
ments for public notice and if the surrender is not contrary
to the public interest.

States & lo-
cal units of
government
may own & op-
erate hydro-~
electric
plants in the
public inter-
est.

In the i{ssuance of preliminarxy permits or licenses under the
provisions of this act, the FPC shall give preference to
applications therefore by states and municipalities, pro-
vided the plana are equally well adapted to conserve and
utilize in the public interest the water resources of the
region.

An agency of a state is entitled to the benefits of Section

7(a).

The Secretary of the Interior has special standing to appear,

ta intervene, and to introduce evidence on a proposed river
development.

Other developments In the area, fncluding those of the federal

government must be given consideratfon fn a license applica-
tion proceeding,

(cuncrnued) — e R e

NUMBER, TITLE,

and SECTION

PURPOSE

RELATIONSHIP
TO STATES

§7.15

§7.21

§7.35

§ 8.18

§ 8.25

§ 9(a)

5 90)

§ 10.76
through
10.821

§ 10.(h)

§ 13

§20

In awarding a private enterprise a license to construct a dam
project, the FPC notes that the public purposes, such as flood
contral, navigation, and recreation will be realized without
expense to the country to the extent that projects are con—
structed by a nonfederal entfcty.

Gives the FPC a mandate to make an informal judgment on 1i-
cense applicatfon as to whether the development of any water
resources for public purposes should be undertaken by the U.S.

The FPC must test the proposed project against the public in-
terest after first exploring all issues relevant to the public
interest to help decide:whether federal water sources may be
alienated for the purpose of constructing a hydroelectric pro-
ject.

A statutory preferential right given to a municipality exists
only 1if and when there 1Is a conflict of application and before
any priority has beem attached.

Preferential right to mmicipalities will not be givea where
the competing nongovernmental applicant presents a proposal
which 13 more feasible and which is best adopted for the
project.

No voluntary transfer of any license, or of the rights granted
thereunder, shall be made without the written approval of the
commisgion.

The FPC may not approve a license transfer where the prospective
transferee has failed to comply with state law as required by
Section 9(b) of the act.

Each applicant for a license shall submit to the FPC such maps,
plans, specifications, and cost eatimates as may be required |
for a full understanding of the project. Such maps, plans, and
specifications shall be made a part of the license; and there-—
after no changes shall be made in such maps, plans, and speci-
fications without approval by the FEC.

Each applicant must comply with the laws of the state or states
within which the proposed project will be located with respect
to bed and banks, and the use and diversion of water for power
purpose, and with respect to the right to engage in the busi-
ness of developing, transmitting, and distributing power, and
any other necessary business requirements.

Deacribes how Indian and tribal lands shall be dealt with under
the lsw; and annual charges adjusted for vents and land use
based on establishmeat of the commercial valus of such tribal
lands.

Combinacions, agreements, arrangements, or understandings, ex-
press or implied, to limit the output of electrical energy, to
restrain trade, or to fix, maintain, or increase prices for
electrical energy or service are prohibited.

Licenses shall commence construction of the project within the
time fixed in the license, but not to exceed two years. An ex-
tension may be granted once, and it will also not exceed two
years.

When the power generated by a licensed facflity enters into inter~
state commerce, the rates charged and services rendered become

19
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NUMBER, TITLE, RELATIONSHIP NUMBER, TITLE, RELATIONSHIR
and SECTION PURPOSE TO STATES and SECTION PURPOSE TO STATES
subject to regulation aand coatrol by federal and state laws § 206 1. The compission shall determine and fix just and reason—

and statutes. able rates, charges, classifications, or services to

reduce discrimfnation and unfairness.

§ 21 A licensee may exercise the right of emineat domain to acquire
lands or property necessary for construction, maintenance, or . § 206.51 A hearing will be required for all proposed mergers of Class &
operation of any dam, reservoir, or diversion structure asso— . electric utilicfes.
ciated with an approved hydroelectric project.
§ 208 1. The coumission may investigate and ascertain the actual
§ 21.16 Congress has the power to grant the right of eminent domain to legitimate cost of the property of every public ucilicy,
any licensee. and depreciation therein, for necesgary rate-making
purposes.
§ 21.53 Neither a state legislature nor Congress has to give landowners
notice before taking action in an eminent domain proceediags. ' § 208.30 The FPC may determine a reasonable rate of retum by exanining
. , (1) general interest rates and yields, (2) utility interest
§ 21.802 The compensation for land taken by the federal government is rates and yields, (3) general economic conditfons, (4) com-
determined on the basis of market value. parative risks of utilitfes, and (5) economic factors per- -
taining to local conditions where the urility operates.
§ 27 No part of this act shall be construed as affecting or intended
in any way to interfere with the laws of the respective states . § 208.70 Depreciation rates shall be based on original cost rather than
relating to the control, appropriation, use, or distribution of cost of reproduction new.

water rights and usage.

‘are IL Part IIX Procedural and Administrative Provisions
§ 201.08 Gives the FPC authority to regulata electric utility cowpanies § 301 (a) Every licensee and public ucility shall prepare, keep, and Every public
engaged in interstate commerce. preserve accounts, correspendence, papers, books, and other utility must

) ) records as the FPC shall declare necessary for purposes of cowply with
§ 201.14 The FPC has jurisdiction where out-of-state electric energy is

this act, including records on the gemeratiom, transumis~ . all state
comningled with In-state enargy-. sion, disctributioun, and sale of electrical energy. laws as well.
§ 201.33 Rural electric cooperatives are not subject to regulation by § 302 (a) The FRC 1s givea authority to determine and fix the proper
FPC. It was not intended by Congrass for these entities to be

and adequate rates of depreciation of the several classes

regulated under this act. of property of each public ucility.

(b) Before fixing such depreciation races, the FPC 1s required
§ 201.47 FEA-financed cooperatives are not government entities exempted to notify each state commission and give reasonable oppor-
. under this actc. - tunicy for each state governing body to present its views
§ 202 1. The commission shall promote and encourage intercounection for conslderacion.
of power generation facilities and transmission networks " § 304 (a) Each public utility shall file an annual or other such per-—
on a regional basis to promote economy, efficiency, and iodical report(s) as the FPC by regulation requires.
conservatioa of natural resources. (b) It shall be unlawful for any person to hinder, obstruct, or
§ 204 No public utilicy shall i1ssue any securlity or assume any obli- delay the £iling or record-keeping required undar this act.
gation or liability as guarantor unless the FPC by order § 306 any person, state, or municipality may file a complaint agalast
authorizes such 1sgue or assuamption of liability. a public utility 1f indications guggest non~compliance with
this act. The affected utility must then reply to such allega-
§ 205 1. All rates and charges made, demanded, or received by any tions to the FPC. If the complaint is mot justly satisfied,
public utility for the transmisaion or sale of electric the commission shall inveatigate the matter.
- energy are subject to the jurisdiction of the FPC.

2. Any request for a change in rates, charges, classificaciom, § 307 The FPC may investigate any conditions, practices, or marters it
or service must be in writing and 30 days notice given teo : finds necessary, and is empowered, for hearings and proceedings,
the commission and to the public. to administer oaths, subpoena witnesses, compel their attendance,

sion.
§ 205.25 Wholesale sales of electric energy for resale by a public util- and require relevent macerisl to be placed before the comasion

ity are subject to FPC jurisdiction. $ 309 The FPC ia given administrative powers to promulgate rules and

latd under this act.
§ 205.49 An electric company's rates must be equitable and nondiscrimina- regulations r
tory both o munlcipsl customers and cooperatives. § 313 Any person, atate, or municipality aggrieved by an order 1asued
the FEC 1y for a rehearing within 30 days after such
§ 205.675 The FPC is authorized to oxrder an electric company to show rea- :zder. may apply g
sonableness in the company's filed rate schedules.
commigsion may request that an injuncrion or reafraining order
§ 205.70 A utility company which charges excess, unapproved ratea can be § 3 The ’ Y req 1

be 1asued to any person or utilicy engaged or about to eugage In
acts in violatiom of this act.
"hg Fed~ral Power “renisgfcw (FRC} Br~ "--n rep?- 4 By rFe Faderal
- - - e e R VBT ytBLLs ;- —italss . ERCH.o

ordered to make refunds to all affected customers.
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CHAPTER TWO

THE ENERGY PLAYERS

There are numerous processes affecting the generation, distribution, and cost
of electricity in Minnesota. While many of these processes are guided or controlled
by federal laws (see Chapter One), a number of the key decisions affecting the
utilities and the ultimate consumers of electricity still reside at the state
level. These processes include determining the need for large electrical generating
facilities and high voltage transmission lines (HVTLs), conservation policies,
advanced planning for new facilities, siting facilities, envirommental policies,
permitting new facilities, determining service areas, establishing rates, and a
host of other activities.

The Minnesota Legislature has created a number of agencies to govern these
processes and implement their policies. The right to regulate electrical utilities
and some of the concerns people have about these "natural monopolies" are '
reviewed in Chapter One. The primary purpose of Chapter Two is to examine the role the
energy players who implement the Minnesota regulatory processes that affect and
govern electrical utilities and the role the public, which is defined as non-
governmental, non-utility people, can play in affecting the decision making
process of the agencies and utilities. These energy players include the
electrical ﬁtilities, the Minnesota Energy Agency (MEA), the Environmental Quality
Board (MEQB), the permitting and pollution control agencies (primarily MPCA and
DNR), the Public Service Commission (PSC) and its related agency, the Department
of Public Service (DPS), the public's advocate in rate proceedings (Residential
Utility Service Unit (RUSU) within the Office of Consumer Services), and the
public (i.e., those "interested persons'" affected by a decision and who wish to
get involved in the issue.

The two major concerns of the electrical utilities are the authorizations for

siting for new facilities and the rate of compensation permitted from the sales of
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the power generated. Sectiomns 2.2 through 2.4 of this chapter describe the agencies
that affect siting. The authorizations for siting overlap many agencies. In
addition, many agencies have responsibilities involving energy policy beyond siting
decisions. The issue of rates will be discussed in Section 2.5. Finally, public
participation in these processes is examined in Section 2.5,

2.1 Electrical Utilities

The electrical utility dindustry within the United States is generally made up
of vertically integrated companies that generate, transmit, and deliver electricity
to consumers. There are about 3,500 utility systems supplying electricity in the
United States. Of these, about 400 are investor-owned with an aggregate generéting
capacity of 263,000 megawatts or 77% of the total generating capacity in the
United States. TForty systems are federally owned with an aggregate capacity of
39,000 megawatts or 11% of the total. About 2,000 systems are municipally or
state-owned with an aggregate generating capacity of 34,000 megawatts or 107 of
the total. Finally, the remaining 1,000 cooperatively owned systems have an
aggregate capacity of about 5,000 megawatts or less than 2% of the total U.S.
generating capacity.l Figure 2-1 shows the components of the electric power
industry. Minnesota's electrical utility industry consists of 8 privately owned
utilities, 129 municipal utilities, and 56 cooperative utilities,

Most electrical utilities act together to interconnect their transmission
systems into regional transmission grids that permit the flow of power among
utilities and regions. The development of the grid system is due in large part to
a change in perception by government, utilities, and the public of the reliability
of electrical power generation. In November 1965, the Northeast Power Blackout
demonstrated the disparity between the demand for electricity and the reliability
problem of meeting that demand by the industry. The need for increased electrical
transmission and generation capability was due to an increasing demand growth rate

which rose to 7 to 8% per year. In order to maximize efficiency the industry began
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interconnecting its systems and relying upon fewer, but larger, generating
facilities. Because of this change in direction toward interconnection and
larger plants, the opportunity for system failure increased. The Federal Power
Commission, recognizing the consequences if such a failure should occur, urged
the formation of area reliability councils within the industry. At the same
time, state and local governments became more interested in regulating the
construction of new energy facilities.2

The electrical utilities, recognizing their responsibility to provide con-
sumers with reliable service, formed the National Electric Reliability Council
(NERC) in 1968. This national council is divided into nine regional reliabilify
councils, The regional council that includes Minnesota is called the Mid-Continent
Area Reliability Coordination Agreement (MARCA) as shown in Figure 2-2. MARCA
is the council which provides the "reliability overview'" for the upper midwest
region. A complementary organization to MARCA is the Mid-Continent Area Power
Pool (MAPP), a private, non-governmental utility organization made up of basically
the U. S. portion of MARCA and is not a governmental planning agency. A summary

of MAPP and its purpose was provided in the 1978 Advance Forecast Report to the -
(3)

MEQB by the Minnesota/Wisconsin Power Suppliers Group (M/W PSG);

MARCA (Mid-Continent Area Reliability Coordination Agreement), which is
a complementing organization to MAPP (Mid-Continent Area Power Pool),
provides the reliability overview for the upper midwest region. The
MARCA region covers all or portions of the states of Iowa, Minnesota,
North Dakota, South Dakota, Illinois, Montana, Wisconsin, and Nebraska.
MARCA is one of nine reliability groups that form the National Electric
Reliability Council (NERC).

MAPP is an organization that operates within the MARCA region. The MAPP
organization was formed by its respective members to provide a regional
power pool to further enhance the reliability and other benefits of inter-—
connected operations and to provide further opportunities to coordinate
the installation and operation of generation and transmission facilities
on the respective systems of its members,

The MAPP Agreement is binding upon the participants, and each is obligated
to provide its share of generating capability, either by installing its
own generation, or by purchasing from the surpluses of other participants
if its own generation capability is insufficient.
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FIGURE 2-2

THE NINE REGIONAL RELIABILITY COUNCILS THAT CONSTTTUTE THE N.E.R.C.
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. . . one of the advantages is the formation of a group of utilities into

a power pool is that reserve generating capacity can be shared; the conse-
quences of sudden generating unit failure or sudden load increase on one
utility system can thereby be spread among the others. If a binding agree-
ment committing the members to share reserves is achieved, the pool can
function effectively as a large single utility for purposes of reserve
requirements. Just as the component parts of an individual utility cannot
meaningfully address reliability of generating capability separately,
neither can the individual members of a power pool.

With a reserve capability obligation as exists in MAPP, each member utility
carries a share of the total reserves of the pool, and must make it available
to all other pool members. Thus, each of the eight utilities participating
in this report is able to call upon the entire reserves of all the other
utilities in MAPP,.

However, whenever another utility in MAPP requires assistance, each MAPP
member must reciprocate and provide assistance. In this way, the pool
functions as one power system. Each utility's operable generation in excess
of its own customers' requirements must be available to the other members of
the pool at all times.

Operation of the pool as one system depends on the ability to transport

power from one utility to another. This requires that adequate transmission

interconnections exist between the utility systems., This is one of the

reasons that the reserve margin can be as small as it is, since without this
extensive interconnected network, reserve capacity could not be shared.

While area councils formed by the utilities were originally designed to ensure
the reliability of the power system, new factors began to play a major role., The
most important factors were due to the growing national concern about environmental
deterioration. Along with this growing concern was the development of
environmental policy as expressed in the National Environmental Policy Act of
19694

The purposes of this Act are: To declare a national policy which will

encourage productive and enjoyable harmony between man and his environment;

to promote efforts which will prevent or eliminate damage to the environ-

ment and biosphere and stimulate the health and welfare of man; to enrich

the understanding of the ecological systems and natural resources important

to the Nation; and to establish a Council on Environmental Quality.

This act introduced the concept of envirommental impact in the regulatory process.
It established that power plants and all other industry should meet environmental

protection standards enacted by federal and state government and that adverse

environmental effects of facility siting should be minimized.
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The Minnesota utilities within MAPP, MARCA, and the NERC derive their existence
from the state. The three types of utilities that service Minnesota exist because
of many laws enacted by the legislature, These laws have been codified into four

chapters of the Minnesota Statutes. Table 2-1 summarizes many of the important

provisions of these laws. Table 2-1 is divided into four parts. Part I summarizes
important General Provisions on Corporations as these provisions relate to Public
Service Corporations. Part II discusses those provisions that affect electrical
cooperative associations. Part III reviews those provisions relating to municipal
electrical power. Finally, Part IV reviews those provisions relating to municipal
electric light and power plants.

The first type of utility authorized by the legislature is the public service
corporations organized under the General Provisions of Corporations, Minnesota
Statutes §300.03 et. seq. These corporations are investor or privately owned
utilities’ which furnish power for public‘use. The General Provisions permit the
state to supervise and regulate the business methods and management of the corporations
and fix the compensation they may receive for their services., These corporations
are subject to many restrictions not placed on other corporations organized under
other provisions of Minnesota Statutes, Chapter 300. These sections also define
a public utility to mean any corporation that generates electricity and which is
neither a municipality nor any person that furnishes electricity services to
less than 50 people including cooperative associations (M.S. §300.11, Subdivision
1 and 4).

The second type of utility authorized by the legislature is the electrical
cooperative association organized under Minnesota Statutes, Chapter 308, These
utilities are subject to most provisions of the public service corporations.

The third type of utility authorized by the legislature is the municipal
utility organized under Minnesota Statutes, Chapter 453 and Chapter 455. Utilities

organized under Chapter 453 are municipal corporations consisting of two or more
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- . TABLE 2-1
SUMMARY OF ELECTRICAL UTILITY CORPORATE LAW

PURPOSE

Part

M.S.

I
§ 300.03

§ 300.04

§ 300,10

§ 300.111

§ 300.112

§ 300.114

II

Part

M.S.

§ 308.43

IIT

Part

M.S.

§ 453.51

§ 453.53

§ 453.54

General Provisions on Corporations

Corporations may be organized . . . to furnish power for public use

. . Corporations must obtain a franchise from any city to which
they provide power. Such corporations are called Public Service
Corporations.

The state has the right to supervise and regulate the business meth-
ods and management of public service corporations and fix the com-
pensation it may charge for its services . . ., Public service cor-
porations are subject to restrictions imposed upon them by the muni-
cipalities in which they do business. Such corporations may acquire
by eminent domain private property necessary for business,

Any public service corporation may mortgage or issue deeds of trust
. « . to secure money borrowed . . . for corporate purposes,

Subd. 1 -~ "Public Utility" means corporations that generate elec-
tricity and which are neither municipalities nor persons who furnish
electricity to less than 50 people.

Subd. 4 - "Public Utility' means cooperative associations maintain-
ing or controlling equipment . . . for electrical services,

All filing required under the Uniform Commercial Code shall be made
to the Secretary of State of public service corporations.

A mortgage or deed of trust to secure a debt covering the whole or
any part of its easements for , . , electric , . . service may be
filed with the Secretary of State along with financial statements
of such purpose.

Corporations: Cooperative Associations

Cooperative associations organized under Minnesota Statutes, Chap-
ter 308 for the purpose of providing rural electrification may enter
into contracts with each other . . . and may share losses (e.g.,
equipment)., This does not apply to insurance companies.

Municipal Electric Power

The purpose of Minnesota Statutes § 453.51 - .62 is to provide those
cities which operate utilities with a means to secure an adequate
supply of electricity. Two or more cities are authorized to form a
separate municipal corporation with the power to acquire and finance
electrical utilities.

Two or more cities may incorporate to form a Municipal Power Agency
(MPA). The language of the agreement is provided under this section,
which also regulates the business.

Extends powers to the MPA to further the purpose of supplying an
adequate supply of electricity to cities.
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PART & SECTION

M.S.

§ 453.55
§ 453.56
§ 453.57

§ 453.58

§ 453.59

§ 453.60

§ 453.62

IV

Part .
§ 455.01

§ 455.05

§ 455.13

§ 455.14

§ 455.23

§ 455.25

$ 455.26

§ 455.27

§ 455.28

§ 455.29

§ 455.30

- § 455.32
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‘TABLE. 2<1 (conmtinued)
PURPOSE

MPA may issue bonds and notes.
MPA may exercise power of eminent domain.
MPA may establish rules and set rates.

A city by resolution may exercise any of the powers granted in the
act; this section specifies administrative procedure for doing so.

A city or MPA may enter into contracts under the act without adver-
tising for bids, such contracts are enforceable.

Bonds are authorized security for investments.

Minnesota Statutes § 453.51 - .62 should be liberally construed.

Electric Light and Power Plants

Cities of the second and third class may construct or purchase elec-
tric light plants. ‘

The governing body of any home rule charter city of the third class
may construct a municipal electric light and power plant . . . and
sell .. . . light, heat, and power to private consumers within and
outside the city.

City may purchase electricity.

Obligations incurred by a city in making contracts underM.S. § 455,13
shall not be comnsidered part of its indebtedness.

Any home rule charter city of the fourth class . . . can install
equipment as may be necessary.

City may pay for equipment out of treasury or issue bonds.

City may extent lines into any statutory city lying within three
miles of its limits with the consent of the council of the other . .
city.

The council may enter into contracts for . . . compansation . . . and
for the reimbursement of the cost of extension.

The council of the other city may enter into contracts for the main-
tenance of equipment.

The governing body of the city . . . may extend electrical service to
30 miles from city limits by a two-thirds vote of governing body and
approval of the idea by voters.

‘Lines may not be extended into other city under M.S. § 455,29 without

approval of governing body of other city.

Surplus electricity may be disposed of outside city limits subject
to restrictions of Minnesota Statutes, Chapter 216B.
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cities formed to acquire and finance electrical facilities. This law extends powers
to Municipal Power Agencies (MPAs) to assufe an adequate supply of electricity

to cities. Chapter 455 provides that city of the second, third, or fourth class,
acting alone, may construct or purchase electric light plants.

Minnesota has developed a set of laws and regulations for the development of
large electrical power generating plants and large high voltage transmission lines
(HVTLs). The laws, which include the Minnesota Energy Agency Act, the Power Plant
Siting Act, and the Envirommental Policy Act, require a sequential review of
proposed energy facilities., The process basically consists of four steps. First,
the utility must obtain a certificate of need from the Minnesota Energy Agency
(MEA) . Second, after establishing the need for a new facility, the utility must
obtain a certificate of site compatibility from the MEQB. The third step is the
compilation in an environmental impact statement (EIS) of information necessary
for decision making, The final step requires the utility to obtain permits from
various agencies for the construction and operation of the proposed facility. The
next three sections of this chapter describe those agencies that provide the i
authorizationé in this sequential decision making process.

2,2 Minnesota Energy Agency

The Minnesota Energy Agency (MEA) was established in 1974 pursuant to the
Minnesota Energy Agency Act (Minnesota Statutes, Chapter 116H). There was
substantial debate at the time MEA was created as to the necessity of another
administrative agency. The legislature, in response to the growing concern over
Minnesota's expanding bureaucracies, created the Legislative Commission on Energy
(LCE) to assist the MEA '"in its first year of operation and to provide the
Governor and Legislature with an independent assessment of the State's energy
situation-—both present and future." In its final report the LCE addressed the
6

issue of whether there should be an energy agency:

The question 'Should there be an Energy Agency?' seems both too trite
and unrealistic to be dwelt on in this report. It is the firm
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conviction of the Commission that the Energy Agency is necessary and
should be retained as a permanent unit within state govermment,

Under the Minnesota Energy Agency Act, the MEA will exist only until June 30, 1983,
unless the legislature votes to continue the agency beyond that time.
The finding and purpose for the creation of the MEA is found in Section l:7

116H.01. FINDINGS AND PURPOSE. The legislature finds and declares that the
present rapid growth in demand for energy is in part due to unnecessary
energy use; that a continuation of this trend will result in serious
depletion of finite quantities of fuels, land and water resources, and
threats to the state's environmental quality; that the state must insure
consideration of urban expansion, transit systems; economic development,
energy conservation and environmental protection in planning for large
energy facilities; that there is a need to carry out energy conservation
measures; and that energy planning, protection of environmental values,
development of Minnesota energy sources, and conservation of energy

require expanded authority and technical capability and a unified, coordinated
response within state government.

The legislature seeks to encourage thrift in the use of energy, and to

maximize use of energy-efficient systems, thereby reducing the rate of

growth of energy consumption, prudently conserving energy resources,

and assuring statewide environmental protection consistent with an adequate,

reliable supply of energy.
Table 2-2 summarizes the main provisions of the act.

The MEA is divided into four divisions: conservation, administration, data
and analysis, and alternative energy development. These four divisions oversee the
nine major activities of the agency. The MEA employs over 90 people (38 state plus

(8,9) Figure 2-3 describes

federal and legislature), three times the 1976 level.
the energy agency organization. The four activities that this report is primarily
concerned with are the conservation program, forecasting activity, certificate of

need activity, and the research program.

A. Conservation

One of the principal functions of the MEA is the conservation program. It may
be argued that conservation is the only clear energy policy in Minnesota. While
debate has occurred on fuel choice, siting policy, and other issues, no firm energy
policy has developed. The importance that energy conservation plays in overall

energy policy has been spelled out by the MEA:10
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TABLE 2-2

SUMMARY OF THE MINNESOTA ENERGY AGENCY ACT

PURPOSE

M.S. § 116H.001

§ 116H.01

§ 116H.02

§ 116H.03
§ 116H.05

§ 116H.07

The Minnesota Energy Agency Act (MEAA) expires on Junme 30, 1983
unless remnewed by the legislature. If expired, the activities
under this act may be transferred to other agencies.

The findings and purpose of MEAA are specified.

Subd. 5 -~ "Large energy facility" means: (a) any electric power
generating plant or combination of plants at a single site with a
combined capacity of 50,000 kilowatts or more, or any facility of
5,000 kilowatts or more which requires oil, natural gas, or natural
gas liquids as a fuel and for which an installation permit has not

‘been applied for by May 19, 1977 pursuant to Minn. Reg. APC 3(a);

(b) any high voltage transmission line with a capacity of 200 kilo~
volts or more and with more than 50 miles of its length in Minne-
sota; or any high voltage transmission line with a capacity of

300 kilovolts or more with more than 25 miles of its length in
Minnesota.

The Minnesota Energy Agency (MEA) is created.
Prohibits conflict of interest in the director of the MEA.
The duties of the director of the MEA include:

(a) Manage the agency as the central repository within the state
government for the collection of data on energy;

(b) Prepare and adopt an emergency allocation plan specifying
actions to be taken in the event of an impending serious
shortage of energy, or a threat to public health, safety, or
welfare;

(c) Undertake a continuing assessment of trends in the consumptidn..
of all forms of energy and analyze the social, economic, and
environmental consequences of these trends;

(d) Carry out energy conservation measures as specified by the
legislature and recommend to the governor and the legislature
additional energy policies and conservation measures as re-—
quired to meet the objectives of sections 116H.01 to 116H.15;

(e) Collect and analyze data relating to present and future de-
mands and resources for all sources of energy, and specify
energy needs for the state and various service areas as a
basis for planning large energy facilities;

(f) Require certificate of need for construction of large energy
facilities;

(g) Evaluate policies governing the establishment of rates and
prices for energy as related to energy conservation, and
other goals and policies of sections 116H.0l to 116H.15, and
make recommendations for changes in energy pricing policies
and rate schedules;

(h) Study the impact and relationship of the state energypolicies;.
to international, national, and regional energy policies;
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TABLE 2~-2 (continued)

PURPOSE

116H.08

116H.087

116H.09

116H, 10

116H.11

116H.12 -
.129

116H.13

(i) Design a state program for the conservation of energy; this
program shall include but not be limited to, general commer-
cial, industrial, and residential areas; such program shall
also provide for the evaluation of energy systems as they
relate to lighting, heating, refrigeration, air conditioning,
building design and operation, and appliance manufacturing and
operation; : :

(i) Inform and educate the public about the sources and uses of
energy and the ways in which persons can conserve energy;

(k) Dispense funds made available for the purpose of research
studies and projects of professional and civic orientation,
which are related to either energy conservation or the devel-
opment of alternative energy technologies which conserve non~-
renewable energy resources while creating minimum environ-
mental impact}

(j) Charge other governmental departments and agencies involved
in energy related activities with specific information
gathering goals and require that those goals be met,

The director of the MEA has the power to adopt rules, make com-
pacts, enter into interstate contracts, and distribute informa-
tional material.

The director of the MEA must develop legislatively approved radio
and TV announcements about tax credits, energy conservation, and
houseing programs.

The director of the MEA must create an energy allocation plan to
reduce energy use in an energy emergency. Such plan must be re-
viewed and possibly revised at least once every five years.

The MEA must develop and maintain an effective program of energy
statistics. Each utility must prepare 5, 10, and 15 year energy
forecasts specifying energy demand for its service areas.

The MEA must prepare a biannual state energy policy and conserva—
tion report.

These sections provide for specific energy conservation measures
and local government and public school surveys.

The MEA is required to provide assessment of need criteria and
issue certificates of need for large energy facilities., In
assessing need the director of MEA must evaluate:

(1) The accuracy of the long range energy demand forecasts on
which the necessity for the facility is based;

(2) The effect of existing or possible energy conservation pro-
grams under sections 116H.01 to 116H,15 or federal or state
legislation on long term energy demand;

(3) The relationship of the proposed facility to overall state
energy needs;
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TABLE 2-2 (continued)

PURPOSE

§ 116H.14

(4) Promotional activities which may have given rise to the demand
for this facility;

(5) Socially beneficial uses of the output of this facility, in-
cluding its uses to protect or enhance environmental quality;

(6) The effects of the facility in inducing future development;

(7) Possible alternatives for satisfying the energy demand including
but not limited to potential for increased efficiency of exist—
ing energy generation facilities; and

(8) The policies, rules and regulations of other state and federal
agencies and local governments,

Any application for need must be accompanied by a fee not to exceed
$§50,000, Other state agencies may issue permits for siting, con-
struction, and operation of large energy facilities, but the
issuance or denial of a certificate of need rests exclusively with
the director of the MEA,

The director of the MEA has subpoena power,




FIGURE 2-3°

ORGANAZATION OF THE MINNESOTA ENERGY AGENCY, 1979
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Energy conservation has been seen too often in the past as a 'nice idea"

that stood apart from other energy policy matters. This attitude must
change if conservation is to get the serious attention it requires.
Conservation must be regarded as an essential element in energy policy
decisions. The development of an energy policy, at either the national
or state level, involves projecting energy supplies, projecting energy
needs, analyzing the anticipated gaps between supplies and needs, and
designing programs to close such gaps.

Energy need may not be the same as energy demand, and historical
consumption may not be a good indicator of future need. Energy use
patterns will change, and factors affecting demand may move in
unanticipated directions. In this setting, conservation planning
becomes a sophisticated endeavor. Meeting society's objectives while
using less energy makes money available for other purposes and saves
energy for the future. Reducing the demand for energy through
conservation reduces the stress on the development of traditional
energy supplies, diminishes the likelihood of an energy 'crisis,'" and
provides more time for the development of alternate energy sources.

The State of Minnesota and the federal government have been active in esta-
blishing specific energy conservation policies. The Energy Policy and Conservation
Act, 42 USC §6201 et. seq. (P.L. 94-163, as amended) provided federal guidelines for
the promotion of energy conservation, requested that the governor of each state
submit an energy conservation’report, and provided for federal assistance to the

states in support of state conservation programs. Congress reached the following

conclusions in establishing this act:ll

Sec. 361 (a) The Congress finds that--

(1) the development and implementation by States of laws, policies,
programs, and procedures to conserve and to improve efficiency
in the use of energy will have an immediate and substantial
effect in reducing the rate of growth of energy demand and in
minimizing the adverse social, economic, political, and envi-
ronmental impacts of increasing energy consumption;

(2) the development and implementation of energy conservation pro-
grams by States will most efficiently and effectively minimize
any adverse economic or employment impacts of changing patterns
of energy use and meet local economic, climatic, geographic,
and other unique conditions and requirements of each State; and

(3) the Federal Government has a responsibility to foster and promote
comprehensive energy conservation programs and practices by
establishing guidelines for such programs and providing overall
coordination, technical assistance, and financial support for
specific State initiatives in energy conservation.
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(b) It is the purpose of this part to promote the conservation of energy

and reduce the rate of growth of energy demand by authorizing the

Administrator to establish procedures and guidelines for the

development and implementation of specific State energy conservation

programs and to provide Federal financial and technical assistance

to States in support of such programs.

While a discussion of the specific conservation programs is beyond the scope of

this study, a review of the agency's general conservation program is relevant.
The role of the conservation division within the MEA is '"to encourage thrift in the
use of energy, and to maximize the use of energy efficiency systems."lz The
conservation division is divided into four sections: technical service, information
and educatioﬁ, community and special services, and conservation research and
development. The technical services section is designed to develop energy con—
servation programs which have state-~wide impact and to provide assistance to other
energy conservation programs. The purpose of the information and education section
is to "inform and educate the public about the sources and uses of energy and the
ways in which persons can conserve energy."l3 Finally, the community and special
services section plans and implements outreach programs in counties and cities.
In sum, the MEA conservation division "researches and develops conservation sténdards,
outlines procedures for meeting these standards, publishes manuals and pamphlets
on conservation measures, provides support to energy education programs, maintains
an Energy Conservation Information Center, and provides an outreach energy

. . - . C o 14
conservation program to Minnesota cities, counties, and other citizen groups."

B. Forecasting

The MEA is required to ”develop‘and maintain an effective program of
collection, compilation and analysis of energy statistics."15 This is one of the
principal functions of the Data and Analysis Division. The MEA requires electrical
utilities, among others, to submit annually l5~year forecasts of additional generating
and transmission facility requirements (6 MCAR §2.0201 to .0213). The forecasting
section within this division uses the data collected under this provision to

assess the economic impact of various energy policies and to forecast fuel demand
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and fuel prices in the state by the use of models that include parameters about
the state's economy and population. The MEA then uses these models for policy
analysis. The following is a description of some of the ways these models are
used:16

The Agency has developed an input-output model that relates energy use

to economic output and employment., The model predicts electric use in

kilowatt hours and total non-electric energy use in Btu for commercial

and industrial energy use for thirty-five sectors of the economy. A

fuel substitution model distributes total non-electric energy projections

to different fuel types considering relative fuel prices and obstacles

to fuel shifts defined by the current patterns of consumption. A model

is under development to predict residential fuel use considering different

mixes of building types and different assumptions on the prices and

availability of fuels,

The MEA forecasts the demand for electricity using a methodology independent of
that of the electrical utilities. The agency does, however, depend on the
electrical utilities for energy consumption and demand data and state and federal
agencies for demographic and economic data. In addition, the MEA states that
it now has "sophisticated forecasting methodologies which are independent of and
are believed to be more accurate than those of the electrical utilities."l/

The MEA staff has completed peak and electrical energy forecasts for NSP, MP&L, UPA,
CPA, MPC,and DPC. These forecasts may be used in upcoming certificate of need

proceedings.

C. Certificate of Need

The Data and Analysis Division also has responsibility for the certificate of
need process. The purpose of the certificate of need program is to ensure that
large energy facilities and large HVTLs built in Minnesota are needed and
represent the best alternatives for the state. The certificate of need process is
the initial step in the decision making process for large energy facilities,

The process primarily concerns energy demand without significant consideration of
envirommental effects. This is largely due to the lack of a specific site for the
facility. Some general environmmental information is provided in position papers

that state agencies must submit. (See Chapter Four, section 4.1 for an analysis
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of the MEA law and envirommental policy).

The MEA is required to evaluate many factors in assessing need (M.S. §116H.13,
Subd. 3 lists these factors) for a large electrical energy facility and HVTLs.
Under the rules promulgated by the MEA, a certificate of need must be granted 1f;18

1. The probable result of denial would be an adverse effect upon the future
adequacy, reliability, or efficiency of energy supply to the applicant,
to the applicant's customers, or to the people of Minnesota and neighboring
states, considering:

a. The accuracy of the applicant's forecast of demand for the type
of energy that would be supplied by the proposed facility:

b. The effects of the applicant's existing or expected conservation
programs and state and federal conservation programs;

¢, The effects of promotional practices of the applicant which may
have given rise to the increase in the energy demand, particularly
promotional practices which have occurred since 1974;

d. The ability of current facilities and planned facilities not re-
quiring certificates of need to meet the future demand; and

e. The effect of the proposed facility, or a suitable modification
thereof, in making efficient use of resources;

2. A more reasonable and prudent alternative to the proposed facility has
not been demonstrated by a preponderance of the evidence on the record
by parties or persons other than the applicant, considering:

a. The appropriateness of the size, the type, and the timing of the
proposed facility compared to those of reasonable alternatives;

b. The cost of the proposed facility and the cost of energy to be
supplied by the proposed facility compared to the costs: of
reasonable alternatives and the cost of energy that would be
supplied by reasonable alternatives;

c. The effects of the proposed facility upon the natural and socio-
economic enviromments compared to the effects of reasonable
alternatives; and

d. The expected reliability of the proposed facility compared to the
expected reliability of reasonable alternatives;

3. It has been demonstrated by a preponderance of the evidence on the
record that the proposed facility, or a suitable modification thereof,
will provide benefits to society in a manner compatible with protection
of the natural and socio-economic enviromments, including human
health, considering:

a, The relationship of the proposed facility, or a suitable modification
thereof, to overall state energy needs;

b. The effects of the proposed facility, or a suitable modification
thereof, upon the natural and socio-economic environments compared
to the effects of not building the facility;

c. The effects of the proposed facility, or a suitable modification
thereof, in inducing future development; and
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d. The socially beneficial uses of the output of the proposed facility,
or a suitable modification thereof, including its uses to protect
or enhance environmental quality; and that

4. It has not been demonstrated on the record that the design, construction
or operation of the proposed facility, or a suitable modification thereof,
will fail to comply with relevant policies, rules and regulations of other
state and federal agencies and local governments.

There has been considerable public outrage expressed over the MEA's latest
certificate of need cases. In its second biannual report to the legislature, the
MEA summarized some of the public involvement as follows:19

In the NSP matter, Clear Air, Clear Water Unlimited (CACW) and

Save our Enviromment and Land for the Future (SELF) participated as
parties to the public hearings. In the MP&L-UPA matter, the Society
Concerned About a Ravaged Environment (SCARE), the Floodwood-Fine Lakes
Citizens Group, and the Great Lakes Gas Transmission Company participated
as parties. 1In addition, one member of the Legislature and two other
witnesses of the public testified at the hearings.

The NSP matter refers to NSP's application for certificate of need for Sherco 3 &
4. The MP&L-UPA matter refers to the certificate of need for the Floodwood-Fine
Lakes project. |

In addition, three certificate of need applications have been appealed to

the courts. The following excerpt from the MEA report summarizes the results of

the cases:20

Three Certificate of Need decisions have been appealed to the
judicial system. A certificate was granted to UPA and Cooperative
Power Association (CPA) on April 2, 1976, for a 400-kilovolt,. direct-
current transmission line. That decision was challenged in the
district court by Counties United for Rural Environment (CURE) and
Families Are Concerned Too, Inc. (FACT). ©No Power Line (NPL),
Preserve Grant County (PGC), and Save Our Countryside (SOC) also
attempted to raise questions regarding the certificate, All
challenges were rejected by a specially constituted three-judge district
court panel on July 15, 1977. The CURE challenge to the noninclusion
of cost factors in the Certificate of Need process was carried to the
Minnesota Supreme Court. On September 30, 1977, the Supreme Court
ruled against CURE.

A Certificate of Need was granted to NSP and MP&L on June 4, 1977, for

a 500-kilovolt transmission line from Manitoba, Canada, to the Twin
Cities area. The decision was challenged by a landowner in Chisago
County. His attorney, who represented CURE in the UPA/CPA suits, raised
the same issue as in the CURE lawsuit-—-whether the Certificate of Need
statute is constitutionally defective because no specific cost test is
included therein. The appellant carried the appeal to the Minnesota
Supreme Court, which dismissed the appeal after the prehearing conference.
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The third petition for review of a Certificate of Need decision was
filed in August, 1977, by SELF, protecting the issuance of a
certificate to NSP for the aforementioned 800-megawatt electric
generating facility. This is the only appeal which has questioned the
correctness of the decision itself rather than the legal basis of the
process. The petitioner essentially asserts that there is an in-
adequate factual basis for decision as to size and timing of the
proposed facility. ©No actions beyond the filing of the petition have
occurred.

Two important points that were clarified by the appeals should be noted. In

No Power Line v. Minnesota Environmental Quality Council, 1977, the court ruled that

the issuance of certificate of corridor compatibility by the MEQB prior to, but
contingent upon the issuance of a certificate of need by the MEA for more power,

was proper, In addition, the court ruled that the legislature's delegation of

authority to the MEA and MEQB for determining need and site compatibility, respectively,
was not an unconstitutional delegation of power contrary to the provisions of

Article IIT of the Minnesota Constitution.

D. Research

The Alternative Energy Development Division within the MEA is responsible for
carrying out research and demonstration projects on alternative energy sources and
innovative conservation techniques and for pursuing funding possibilities for work

on alternative energy systems. The principal activities of this division are as

follows:21

The major activities during this biennium have been participation

in the effort to locate the National Solar Energy Research Institute

in Minnesota, the Minnesota Alternative Energy Research and Development
Policy Formulation Projects, and two Alternative Energy Systems
Demonstration Programs,

In addition to the major programs listed above, Research Division
personnel spend a large fraction of their time responding to requests

for information and evaluating unsolicited formal and informal proposals
and suggestions concerning alternative energy sources. The Energy
Agency has assisted numerous organizations in obtaining funding for
alternative energy research and demonstration projects. A number of
district heating (or cogeneration) projects have been funded in Minnesota
because of preliminary work by the Research Division.
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2.3 Minnesota Environmental Quality Board (MEQB)

In 1973 the legislature created the Minnesota Environmental Quality Board
(MEQB) to coordinate and encourage debate on environmental issues.?2?

The legislature of the state of Minnesota finds that problems related

to the enviromment often encompass the responsibilities of several state

agencies and that solutions to these environmental problems require the

interaction of these agencies. The legislature also finds that further

debate concerning population, economic and technological growth should

be encouraged so that the consequences and causes of alternative decisions

can be better known and understood by the public and its government.

The MEQB is composed of seven agency heads,a representative of the governor's
office, and four members of the citizen advisory committee, The director of the
State Planning Agency is the chairman of the MEQB. Table 2-3 summarizes the law
relating to the MEQB. There are three other laws relating to energy overseen by
the MEQB in addition to its enabling legislation. These laws include the
Environmental Coordination Procedures Act, the Power Plant Siting Act, and the
Environmental Policy Act. Because the Enviromment Procedures Coordination Act
primarily relates to issues of permitting, it will be reviewed in Section 2.4 of this
paper. The latter two laws are discussed below.

A. Power Plant Siting Act

Power plant siting is basically a land use regulation function., Land use
regulation can generally be divided into four areas: (1) direct state level
regulation of local land use; (2) indirect state level regulation by prohibiting
development without state approval; (3) state level guidelines for use by local
govermments; and (4) regional government regulation of land use on a regional
basis.23 Power plant siting clearly falls into the first area, i.e., direct
state regulation of siting power plant and HVIL facilities,

The purpose of the Power Plant Siting Act (PPSA) is to find the most environ-
mentally acceptable locations for large power plants and large HVTLs. This act is
the second step in the sequential process for locating new facilities., The policy

of the act was spelled out clearly by the legislature:24
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TABLE 2-3

SUMMARY OF THE MINNESOTA ENVIRONMENTAL QUALITY BOARD ACT

SECTION

PURPOSE

M.S.

§ 116C.01703

§ 116C.04

§ 116C.05

§ 116C.06

§ 116C.07

§ 116C.08

Creates the Minnesota Environmental Quality Board (MEQB) con~—
sisting of the heads of SPA, PCA, DNR, MDA, DOH, MEA, governor's
office, chairman of CAC/MEQB, and three other members of the
CAC/MEQB because of overlapping agency responsibilities.

The MEQB's power and duties include the study of environmental
problems of interdepartmental concern; the review of programs
of state agencies that affect the environment; the review of
regulations and criteria for denying permits by state agencies
to resolve conflicts; and it may establish citizen task forces,
advise the governor, and convene environmental congresses.

Establishes a citizen advisory committee (CAC),

Requires the MEQB to hold public hearings on matters that are
of major environmental impact and may delegate such authority
to a hearings officer.

Requires the MEQB to prepare a long-range program and plan.

The MEQB may apply, receive, and disperse federal funds made
available to state.
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The legislature hereby declares it to be the policy of the state to

locate large electric power facilities in an orderly manner compatible

with environmental preservation and the efficient use of resources. 1In

accordance with this policy the board shall choose locations that

minimize adverse human and environmental impact while insuring continuing

electric power system reliability and integrity and insuring that electric

energy needs are met and fulfilled in an orderly and timely fashion.
Table 2~4 summarizes the main provisions of the act and the MEQB rules for routing
HVTLs and siting large electric power generating plants.

The sequential process for locating large new energy facilities has been
subject to extensive judicial review. The decisions in these cases have involved
interpretations of all the laws pertaining to the sequential process, but have
extensively interpreted the Power Plant Siting Act, A summary of the act and

regulations below include judicial interpretations where appropriate. 1In general,

the court found in No Power Line v, Minnesota Environmental Quality Board, 1977,
25

(hereinafter referred to as NPL v. MEQB, 1977) that the purpose of the act was:
. « . to ensure that the future siting of power plants and transmission
lines would be carried out in an orderly fashion according to a rational
design, rather than haphazardly, and possibly unnecessarily, at the whim
of individual public utilities whose decisions might fail to consider
or comport with the public interest. Minnesota Statutes 1976, §§116C.55 to
116C.60. The two crucial concepts that permeate the entire act are that
the process should be orderly and that there should be public participation
in all stages of agency decision making.

In addition, the court found that the MEQB had subject matter jurisdiction over

26

questions surrounding construction of a HVTL,

There are three activities to be performed under the act: (1) advanced fore-
casting; (2) inventories of study areas and (3) designation of sites and routes for
new facilities, including consideration of the savings clause, The MEA also requires
advanced forecasting (see Table 2-2). However, the PPSA provision is more detailed
and requires biannual information on '"tentative regional location and general size
and type" of all plants and lines to be operated by the utility during the ensuing

15 years; identification of existing plants and lines; the projected demand for

electricity within the next 15 years with underlying assumptions for the forecast;
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TABLE 2-4

SUMMARY OF TIE POWERPLANT SITING ACT

PURPOSE

PART & SECTION

TABLE 2~4 (continued)

PURPOSE

art 1

.5. § 116C.52

§ 116C.53

§ 116C.54

§,116C.55

§ 116C.57

§ 116C.58

§ 116C.59

§ 116C.61

Power Plant Siting Act

Deffnitions. Subd. 3 “High Voltage Transmission Line" means a

conductor of electric energy and assoclated facilities designed
for and capable of operation at a nominal voltage of 200 kilo-

volts or more, except that the board, by rule, may exempt lines
pursuant to Section 116C.57, Subdivision 5.

Subd. 4 "Large Electric Power Generating Plant" shall mean elec—
tric power generating equipment and aassociated facilities de~
signed for and capable of operation at a capacity of 50,000
kilovolts or more.

Siting Authority. Subd. 1. Policy. The legislature hereby
declares it to be the policy of the state to locate large elec-
tric power facilities in an orderly manner cowpatible with ea~
vironmental preservatioan and the efficlent use of resources.

In accordance with this policy the board shall choose locations
thac minimize adverse human and enviroamental impact while in-
suring continuing electric power system reliability and integ-
rity and insuring that electric energy needs are met and ful-
£11led in an orderly and timely fashion. .

Subd. 2. The MEQB has siting and routiang authoricy.

Subd. 3. The MEQB may work with other states for interstate
routing of HVILs.

Each ucilicy must submic a 13-year advanced forecasting report.
(This Section specifies information to be included in the re-
port.)

This Section requires a public plamnning process where all in-~
terested persons can participate in developing criteria and
standards in preparing an inventory of large electric power
generating plant study areas. It also requires the MEQB to
adopt an inventory of large electric genmerating plant study
areas. '

3

This Section provides for reports and procedures for the des-
ignation of sites and routes, emergency certification of site
compatibility or HVIL permits, specifies considerations in
designating sites and routes, provides for exemptions for cer-
tain routes and specifies procedures for such exemptions, and
provides for recording of survey points.

Requires an anoual public hearing on MEQB inventory of study
areas and other MEQB/PPSA acctivities.

This Section provides for an advisory committee for public par~
ticipation on site and route selectiom, requires broad spectrum
public participaction; provides for a public advisor for people
affected by sites or routes, and provides for a scientific ad-
visory committee for route and site planning.

The MEQB certificacte of site compatibility is comtrolling over
the provisions of ‘state, regional, couaty, local, and special
purpose governments. These government agencies and political
subdivisfons are required to Issue permits. State agencies

shall parcicipate In public hearings om site or route designa-—
tions.

§ 116C.62

§ 116C.63

§ 116C.64

§ 116C.65

Part II

MEQB § 71

§ 73

Utilities may improve a site or route for four years before re—
certifying to MEQB that they meet permit conditions.

Utility has right of emineantr domain; granted right of condemna-
tion specifies procedures.

If the MEQB fails to act within the time specified in Section
116C.57, any affected ucility may seek an order of the district
court requiring the MEQB to designate or refuse to designate a
site or route. '

Any utilicy, party, or person aggrieved by a decision has the
right of judicial review.

MEQB Regulations 71-82

Purpose and Policy. It is the purpose of the Act and the pol-
icy of the State to locate large electric power facilities in
an orderly manner compatible with environmental preservation
and the efficient use of resources. In accordance with this
policy, the Board shall choose locations that minimize adverse
human and environmental impact while ensuring continuing elec-
tric power system reliability and integrity and emsuring that
electric energy needs are met and fulfilled in an orderly and
timely fashion. The Board shall provide for broad spectrum
citizen participation as a principle of operation.

Specifies procedures for desigmating routes.

H. Criteria for the Evaluation of Routes. In selecting a
route and issuing a construction permit, the Board shall’
seek to winimize adverse human and eavironmental impact,
maximize the efficient use of resources, and ensure con-
tinuing electric power system reliability.

1. Considerations for Designation of a Route and Issu-
ance of a Construction Permit. The Board shall make
an evaluation of the following considerations prior to
issuance of a construction permit. [Iu its evaluation
of the following considerations prior to issuance of

given geographical area, ideatify the potential im-—
pacts so that it may select a route with the least
adverse impact.

a. Ideatificacion of Geographical Characteristics
and Potential Impacts. The Board shall idencify
the geographical characteristics and potential
impacts in the following categories:

(1) Homan settlement, fncluding development
patterns;

(2) Economic operations, including agricultural,
forestry, recreational, and mining operations;

(3) The natural eaviroonment and public land, in-
cluding natural areas, wildlife habitat,
waters, recreational lands and lands of his-
torical and/or cultural significance;

(4) Reliability, cost, apd accessibility.

b. Methods of Minimizing Impacts. Ia selecting a
route with the least adverse impact, the Board
shall make an evaluation of each of the following
categories:

(1) Existing land use or management plans, and
established methods of resource management;

(2) Routes along or sharing existing rights-of-wayj
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TABLE 2-4 (continued)

PURPOSE

§ 74

(3) Routes along survey and natural divisiou lines
and field boundaries so as to minimize inter-
ference with agricultural operations;

(4) Structures capable of expansion fa transmis-
sion capacity through multiple circuiting or
design modiffications to accommodate future
high voltage transmission lines; and

(5) Altermate structure types and technologies.

Designated Lands. Certain lands within the scate have
been designated for preservation by action of the
state or federal government for the benefit of the
people and for future generationa. No route shall be
designated by the Board through State or Nationmal
Wilderness Areas. No route shall be designated by

the Board through State or National Parks and State
Sclentific and Natural Areas unless:

a.

b.

A route 1n a designated area would notr materially
damage or impair the purpose for which the land
was designated; and

Circumstances exist in all alternate routes which
would be more severely detrimental to humans or
the environment i{f any alternate were selected.

In the event that such an area ia approved, the Board
may require the applicant to take measures to miani-
mize impacts which adversely affect the unique char-
acter of designated lands. Economic considerations
alone shall not jusctify approval of these deaignated
lands. No route shall be designated by the Board in
violation of federal or state statute or law, rule,
or regulaction.

Specifies procedures for designacing sites.

H.

Criteria for the Evaluation of Sitea. The following cri-
teria and standards shall be used to guide the site °
suitability evaluation and selection process. Not all
site selection criteria are applicable to all plants to
the same degree.

Site Selection Criteria. The following criteria
shall be applied in cthe selection of sites:

1.

Preferred sites require the minimum population
displacement.

Preferred sites minimize adverse impacts on local
communities and institutions.

Preferred sites minimize adverse health effects
on human population.

Preferred sites do not require the destruction
or major alteration of land forms, vegetative
types, or terrestrial or aquatic habitats which
are rare, unique, or of unusual importance to
the surrounding area.

Preferred sites minimize visual impingement on
waterways, parks, or other exiscing public
recreation areas.

Preferred sites minimize audible impingement om
waterways, parks, or other existing public
recreation areas.

Preferred sites minimize the removal of valuable
and productive agricultural, forescry, or min—
eral land frow their uses.

Preferred sites minimize the removal of valuable
and productive water from other necessary uses
and minimize conflicts among water users.

PART & SECTION

TABLE 2~4 (continued)

PURPOSE

1. Preferred sites minimize potential accident hazards‘

and possible related adverse effects with respect
to geology.

1. Preferred sites permit significant conservation of
energy or utilization of by-products.

k. Preferred sites minimize the distance to large
load ceaters.

1. Preferred sites maximize the use of already exist-
ing operating sites 1f expansion can be demon-
strated to have equal or less adverse lmpact than
feasible alternative sites.

w. Preferred sites utilize existing transportation
systems unless feasible alternative systems, in—
cluding new or upgraded existing substandard sys-—
tems, have less adverse impact.

n. Preferred sites allow for future expaunsion.

o. Preferred sitea minimize adverse impact of trans-
migsion lines.

p. Preferred sites minimize the costs of constructing
and operacing the facility.

2. Exclusion Criteria.

a. No large electric power generating plant shall be
sited in violation of any federal or state statute
or law, rule, or .regulaction. No site shall be
selected in vhich a large electric power gener-
ating plant 13 not licensable by all appropriate
gtate and fedéral government agencles.

b. The following land areas shall not be certified
as a site for a large electric power generating
plant except for use for water intake structures
or water pipelimes: National Parks; National Ris-
toric Sites and Landmarks; National Historic Dis-
tricts; National Wildlife Refuges; National Monu-
ments; National Wild, Scenic and Recreatiomal
Riverways; State Wild, Scenic and Recreational
Rivers and their land use districrs; State Scien-
tific and Natural Axeas; and State and National
Wilderness Areas. If the Board fincludes any of
these lands within a site for use for water in—-
take structures or water pipelines, it may impose
appropriate conditions in the certificate of site
compatibility which protect these lands for the
purpose for which they were designated. The Board
shall also consider the adverse effects of proposed
sites on these areas which are located wholly out~
side of the boundaries of these areas.

c. HNo area shall be selected which does not have rea-
sonable access to a proven water supply sufficlent
for plant operation. No use of ground water shall
be permitted where mining of ground water resources
will result. "Mining" as used herein shall mean
the removal of ground water that results in matex—
i{al adverse effects on ground water ia and adjacent
to the area, as determined in each case.

3. Large Electric Power Generating Plant Avoidance Areas.
a. In addition to exclusjon areas, the following land

use areas shall not be approved for large electric
power generating plant sites when feasible and pru-
dent alternatives with lesser adverse human and en-
vironmental effects exist. Economic considerations

alone shall not justify approval of avoldance areas.

Any approval of such areas shall include all possi-
ble planning to minimize harm to these areas. These
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TABLE 2-4 (coutinued)

PURPOSE

§ 77
§78

b.

aveidance areas are : state registered historic
sites; State Historic Discricts; State Wildlfe
Management Areas (except in cases where the plant
cooling water 1s to be used for wildlife manage~
ment purposes); county parks; merropolitan parks;
designated state and federal recreational trails;
designated trout streams; and the rivers identi-
fied in Minn. Stat. §85.32, Subd. 1 (1971).
Avoidance areas also apply to new transportation
access routes and storage facilities associlated
with the plant in addition to the plant itself.
The use of ground water for high consumption pur—
poges, such as cooling, shall be avolded if feasi-
ble and prudent surface water alternatives less
harmful to the environment exist. Ground water
use to supplement available surface water shall
be permitted 1{f the cumulative impact minimizes
environmental harm.

Provides for emergency certification of routes and sites.

Provides for the exemption of certain routes.

69
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a description of the capacity of the power system for meeting projected
demand; and a description of the relationship between utilities.27

The second activity under the act is that of developing an inventory of
large electric power generating plant study areas.28 According to the 1979
Inventory report, the inventory will be useful to all parties:29

The completed Inventory will be useful to the public, the utilities,
and the Board. The utilities will be able to use the Inventory for
guidance in proposing plant sites. In fact, if a utility proposed
plant site is not within a study area, the utility '"shall specify

the reasons for the proposal and shall make an evaluation of the
proposed site based upon the planning policies, criteria and standards
specified in the Inventory." (Section 116C.56 of the "Power Plant
Siting Act"). Perhaps the most important use of the Inventory will
be to help the Board determine if there are any sites that should be
considered for a proposed plant in addition to those proposed by the
utility. The Inventory will also be available to individuals, groups,
and the Board's citizen advisory committees to help in developing
alternative plant sites to be proposed to the Board.

The siting strategies to be investigated by the 1979 Inventory include

type and size considerations with power plant complexes ranging from 50-2400
MW capacity. Other factors to be considered in inventory study areas include
(1) economics; (2) exclusion areas and avoidance areas; (3) water supply and
water quality; (4) air quality; (5) agricultural lands; (6) coal availabilitf;
and (7) associated transmission needs (see Appendix VI for a summary of the
1979 Inventory report).30

In evaluating the legal requirement to do an inventory of potential sites
for large electric power plants and the due process requirements associated

with the development of that inventory, a district court for Minnesota

concluded in Floodwood-Fine Lakes Citizen Group v. MEQC, 1978:3l

6. In the absence of that inventory and the criteria and standards, the
MEQC was without authority to act with regard to the siting of large
electric power generating plants in the State of Minnesota and was
specifically without authority to offer, propose, consider, or desig-
nate the Floodwood-Fine Lakes site., Acquiescence by MP&L in the
MEQC's proposal of the Floodwood-Fine Lakes site provides no legal
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justification or authority which would permit the MEQC to act beyond
its statutory authority or without performing the mandatory duties
imposed upon it by the Legislature to the detriment of other inter-
ested involved parties.

7. The designation of the Floodwood-Fine Lakes site by the MEQC as the
site for the plant proposed in the MP&L~P-2 application is contrary
to law, null and void, and of no force and effect. The MEQC lacks
the statutory authority to designate any site until such time that
it has complied with the Siting Act, M.S. §116C.51, et. seq.

On appeal, the Minnesota Supreme Court overruled the district court's
decision. 1In essence, the court ruled that the inventory process is procedural,
, . 32
rather than a substantive provision of law:

It can hardly be denied that as originally drafted the act made it
the duty of the EQC to prepare an inventory of potential power plant
sites, and required utilities to limit their applications to areas
contained in the inventory. However, for us to hold that the prep~-
aration of such an inventory was a jurisdictional prerequisite would
totally frustrate present legislative policy. In the light of the
intervening amendments, which repealed the necessity for selecting a
site from the inventory, a procedure now rejected by the legislature
will not be invoked to render this litigation futile and invalid.
The amended statute adopted on June 2, 1977, reads in part as
follows:

Pursuant to sectioms 116C.57 to 116C.60, the board
shall study and evaluate any site proposed by a
utility and any other site the board deems necessary
which was proposed in a manner consistent with rules
adopted by the board concerning the form, content,
and timeliness of proposals for alternate sites,

Minn. Stat., §116C.57, subd. 1 (1978).

We regard the inventory requirement as a procedural rather than a sub-
stantive provision of the law to the extent that if the selection of
Fine Lakes meets all of the other requirements of the envirommental
statutes, and would have been included in an inventory had one been
prepared, the parties and the public should not now be subjected to the
inevitable expense, delay, and inconvenience of requiring EQC to go
through the now obsolete motions of preparing an inventory. Accordingly,
we hold that the designation of EQC of the Fine Lakes site is not null
and void because of its failure to select the site from an inventory
specified in Minn. Stat. §116C,55 (1976) prior to its amendment. (foot-
notes omitted.)

A third activity of the PPSA is that of designation of sites and routes for new
facilities, The PPSA (M.S. §116C,57-62), in conjunction with the regulations (MEQB
71-82) promulgated by the MEQB for the siting and routing of large electric power

plants and HVTLs (see Table 2-4), established the framework for the siting process.
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The purpose of this process, as previously noted, is to determine whether a facility
desired by a u;ility is environmentally compatible at a specific site. The site
selection process is initiated by an application from the utility for designation

of a specific site or route for a specific size and type of facility. The MEQB is
required to issue a Site Environment Report on the proposed facility and issue a
certificate of site compatibility within one year after receipt of the application.
MEQB may appoint a site or route evaluation committee to guide it in its decisions.
The MEQB may grant an ''emergency certification' and bypass these procedures when

"time schedules. . . would jeopardize the utility. . . system or . . . the ability

to meet the electrical needs of its customers in an orderly and timely manner."

Tt

In designating sites and routes the board i1s guided by the following considerations:33

1. Evaluation of research and investigations relating to the effects on
land, water and air resources of large electric power generating plants
and high voltage transmission line routes and the effects of water and
air discharges and electric fields resulting from such facilities on
public health and welfare, vegetation, animals, materials and aesthetic
values, including base line studies, predictive modeling, and monitoring
of the water and air mass at proposed and operating sites and routes,
evaluation of new or improved methods for minimizing adverse impacts of
water and air discharges and other matters pertaining to the effects of
power plants on the water and air environment;

2. Envirommental evaluation of sites and routes proposed for future devel-
opment and expansion and their relationship to the land, water, air and
human resources of the state;

3. Evaluation of the effects of new electric power generation and transmis-—
sion technologies and systems related to power plants designed to
minimize adverse environmental effects;

4, Evaluation of the potential for beneficial uses of waste energy from
proposed large electric power generating plants;

5. Analysis of the direct and indirect economic impact of proposed sites
and routes including, but not limited to, productive agricultural land
lost or impaired;

6. Evaluation of adverse direct and indirect envirommental effects which
cannot be avoided should the proposed site and route be accepted;

7. Evaluation of alternatives to the applicant's proposed site or route
proposed pursuant to subdivisions 1 and 2;
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8. Evaluation of potenﬁial routes which would use or parallel existing rail-
road and highway rights-~of-way;

9. Evaluation of governmental survey lines and other natural division lines
of agricultural land so as to minimize interference with agricultural
operations;

10. Evaluation of the future needs for additional high voltage transmission
lines in the same general area as any proposed route, and the advisa-
bility of ordering the construction of structures capable of expansion

in transmission capacity through multiple circuiting or design modifications;:

11. Evaluation of irreversible and irretrievable commitments of resources
should the proposed site or route be approved; and

12. Where appropriate, consideration of problems raised by other state and
federal agencies and local entities.

13, 1If the board's rules are substantially similar to exdisting rules and
regulations of a federal agency to which the utility in the state is
subject, the federal rules and regulations shall be applied by the board.

14. No site or route shall be designated which violates state agency rules.

In addition, in evaluating sites and routes, the MEQB considers the three

34,35 (See Table 2-4, Part II.)

The site designation procedure has come under extensive scrutiny by the courts.

In People for Envirommental Enlightenment and Responsibility (PEER) v. Minnesota

Environmental Quality Council (MEQB), 1978, (hereinafter referred to as PEER v.

MEQB, 1978) and NPL v, MEQB, 1977, the courts have interpreted site designation process

of the PPSA in five distinct ways. First, they have defined "human impact' to
mean noncompensable impairment of human resources.36 Second, the envirommental and
human impacts must be described in sufficient enough detail so that a comparison

of specific characteristics of these impacts can be made.37 Third, the requirement
that the MEQB choose a route by the 'prudent and feasible alternative standard"
means that the MEQB must choose a pre-existing route as a matter of law, '"unless
there are extremely strong reasons for not doing so." This has become known as

the principle of nonproliferation.38 Fourth, the balancing process required by the

-PPSA should "only be utilized after more than one form of noncompensable:intrusion

has been identified.”39 Finally, that a utility may install a line does not mean

that the utility may create conditions that cause damage that was not anticipated
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by the utility or the MEQB; therefore, "both the MEQC and the utilities have an

obligation to monitor the line to insure that if effects are produced that were

not anticipated. . . modifications will be introduced to protect the public

interest."40
The site designation procedure includes a '"'savings clause" which exempts

sites prior to the date of enactment of PPSA and HVTILs prior to July 1, 1974.41 In

NPL v. MEQB, 1977, the court interpreted this provision to protect "utilities

whose projects were already begun from being overly burdened," and, ruled that

MEQB could accept jurisdiction whenever a utility involved submitted to such

jurisdiction.42

B. Envirommental Policy Act

The Minnesota Envirommental Policy Act was enacted in 1973, four years after

NEPA (the National Envirommental Policy Act of 1969). Both laws sought to establish
a new policy that would make environmental and public health values factors in
governmental decision making. These values have been ignored by decision makers for
many reasons. Environmental values are what economists call exogenous variables
(i.e., external factors which cannot easily be assigned dollar amounts). Because
of the difficulty, if not impossibility, of assigning dollar amounts to values,
environmental and public health concerns were often ignored or considered unimportant
in many decisions made by govermment (i.e., low dollar amounts were assigned to
these values). NEPA, both in policy and action, set a new tone for the consideration
of these values. The Minnesota Supreme Court has recognized that the purpose
of all environmmental legislation, at both the state and federal level, is to force
agencies to make their own impartial evaluation of envirommental considerations in

. , 43 . , 44
decision making. The purpose of NEPA is spelled out clearly in section 2:
SECTION 2. The purposes of this Act are: To declare a national policy
which will encourage productive and enjoyable harmony between man and his
environment; to promote efforts which will prevent or eliminate damage to
the enviromment and biosphere and stimulate the health and welfare of man;
to enrich the understanding of the ecological systems and natural resources

important to the Nation; and to establish a Council on Environmental Quality.

The purpose of the Minnesota Envirommental Policy Act (MEPA) is similar:4



The purposes of Laws 1973, Chapter 412 are: (a) to declare a state

policy that will encourage productive and enjoyable harmony between man
and his enviromment; (b) to promote efforts that will prevent or eliminate
damage to the enviromment and biosphere and stimulate the health and
welfare of man; and (c) to enrich the understanding of the ecological
systems and natural resources important to the state and to the nation.

46
Title I of NEPA established a national envirommental policy:

' SEC. 10l.(a) The Congrass, racognizing the profound im=-
pact of man’s activity om the interrelations of all com=
ponants of the natural environmant, particularly the pro=-
found influences of population growth, high-density ur-
banization, industrial expamsion, resource exploitatiom,
and new and expanding tachnological advances and recog=
nizing further the critical importance: of rascoring and
maintaining environmental quality to thae overall walfare
and development of mam, daclares that it 1s the continu=
ing pollicy of the Fedaral Government, in cooperation
with State and local governments, and other concerned
public and privacs organizations, to use all practicable
means and measuras, including financial and technical
assistance, in a mannar calculated to foatar and promote
the genaral walfare, to creata and maintain couditions
undar which man and nature can exist in productiva har-
mony, and fulfill the social, aconomic, and other re-
quirements of pragent and future ganarations of Amari-
cans.

(b) In ordar to carry out tha policy set forth in this
Act, Lt is the continuing responsibility of the Faderal
Government to use all practicable weans, consistant with
other essential considerations of national pelicy, to
improve and coordinate Federal plans, functiona, pro-
grams, and resources to the end that the Yation may-—-

(1) fulfill the vasponsibilities of each genara-
tion as trustee of the enviromment for succeeding gen=
erations;

(2) assure for all Americans safa, healthful, pro-
ductiva, and esthatically and culturally plassing sur-~
roundings s

(3) actain the widesc range of beneficial uses of
the environment without dagradacion, risk to health or
safaty, or other undesirable and unintended conse=
quancas;

(4) presarve important hiatoris, cultural, and na=—
tural aspacts of our nacional heritage, and maintainm,
wharever possible, an environmant which supports di-
varsity, and variaty of individual choice;

(5) achiave a balance between population and re—
source use which will permit high standards of living
and a wide sharing of life's amenities; and

(6) enhance the quality of rsnewabla resources and
approach the maximum attainable recycling of deplet-
able resources.

(¢) The Congress. recognizas that aach person should
enjoy a healthful anvironment and that each person has a
responaibility to contribute to the presarvation and en=
hancemant of the enviroument.

SEC. 102. Tha Congress authorizes and diracts that, to
the fullast extent possible: (1) the policles, regula=
tions, and public laws of the Unitad States shall be in-
terpreted and administered in accordance with the poli-
cies set forth in this Act, and (2) all agencies of the
Fedaral Governmeant shall—

(A) utiliza a systematic, interdisciplinary ap~=
proach which will insure the integraced use of the na-
tural and social sciencas and the environmental design
arts in planning and in decisionmaking which may have
an impact on wan's eavirooment;

(B) identify and davelop mathods and procedures,
in consultation with the Council on Environmental
Quality established by title IL of chis Act, which
will insure that presently unquantified eavironmeuntal
amanities and values may be given appropriace consid-
aration in decisionmaking alcug with economic and
technical considerations;

(C) include in every racommandatiocnm or report on
proposals for legislation and othar major Faderal
actions significantly affecting the quality of the hu~
man environment, a detailed statement by the responsi-
bla official one==

(1) tha environmental fmpact of the proposad action,

(11) any adverse environmental effects which canmot
be avoidad should the proposal ba implamentad,

(111) alternatives to tha proposed actiom,

(iv) tha relacionship batween local short-carm uses
of man's environment and the maintenance and snhanca-
ment of long~term productivity, and

(v) any irrevarsible and irratrievabla commitmants of
rasources which would ba involved in the proposed ac-
tion, should it be implementead.

Prior to making any detailad stacemant, che responsibla
Faderal officlal shall consult with and obtain tha com=
ments of any Federal agency which has jurisdiction by
law or spacial expertise with raspect to any environmans
tal impact involved. Copies of such statement and the
commants and views of the appropriata Federal, Stata,
and local agencies, which are authorizad to davalop and
enforce environmental standards, shall be made availabla
to tha President, the Council on Environmestal Quality
and to the public as provided by section 352 of title 5,
United States Code, and shall accompany the proposal
through tha existing agency review processes;

(D) study, develop, and dascribe appropriata alterna-
tives to racommandad courses of action in any proposal
which {nvolves unresolved conflicts concarning altesrng=-
tive uses of available rasources;

(E) recognize the worldwida and long-range charactar
of environmental problams and, whers consistant with the
foreign policy of the Unitad Statas, land appropriata
support to initiacives, rasolucions, and programs da=
signed to maximize intarnational cooperation in ancici-
pating and prevencting a declina in tha quality of man=
kind's world environment:

(F) maka available to States, countias, municipalitias,
institutions, and individuals, advice apd informacion
useful in reatoring, mainctaining, and enhancing the
quality of che environmant;

(G) iniclate and utilize acological {nformation in the
planning and developmant of resourca=oriancad projects;
and

(4) asaiat the Council on Environmental Quality estah-
lished by titla II of this Act.

SEC. 103. All agencias of the Fadaral Government shall
raview their prasent statutory authority, administrative
ragulacions, and currant policies and procedurss for the
purposa of detarmining whather there ars any deficiencies
or inconsistencies therein which prohibit full compliance
with the purposes and provisions of this Aet and shall
propose to the President not later than July {, 1971,
such measures as may be necessary to bring their author=
ity and policies into conformity with the intant, pur~
poses, and proceduras set forth in this Act.

SEC. 104. Nothing in saction 102 or 103 shall in any
way affect the specific stagutory obligations of any Fed-
eral agency (1) to cowply with criteria or standards of
environmental quality, (2) to coordinate or consult with
any other Federal or State agency, or (3) to act, or re-
frain from acting contingent upon the recommendations or
certification of any othar Federal or Stata agency.

SEC. 105. The policies and goals set forth {n this Act
are supplementary to those set forth in extsting author-
izations of Faderal agencies.
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The Minnesota envirommental policy is also similar to NEPA.47

In addition to a state environmental policy, MEPA requires the preparation

of an environmental impact statement or EIS. The purpose of an EIS is spelled out
8
in the MEQB regulations.4 (See Table 2-5.)

The MEQB is the principal agency responsible for the administration of MEPA
and has promulgated regulations for determining how and whether an EIS is to be
prepared. An EIS is generally required whenever it is determined that an actiomn

4
is major and has the potential for significant environmental effects. 9 Large electric
power plants with a capacity of 200 MW or more at a single site are required to
have an EIS.50 Upon determining that an EIS is required, the MEQB selects the
agency responsible for preparing the EIS. The Minnesota Pollution Control Agency
(PCA) is designated the responsible agency for large power plants under MEQB
rules. A summary of the EIS process is shown in Figure 2-4,

The EIS process is the third step in the sequential process for locating
new energy facilities. The EIS is required to consider the following factors:51

1. Where there is potential for significant envirommental effects resulting

from any major govermmental action or from any major private action of

more than local significance, such action shall be preceded by a detailed
statement prepared by the responsible agency or, where no governmental
permit is required, by the responsible person, on:

(a) The environmental impact of the proposed action, including any
pollution, impairment, or destruction of the air, water, land, or
other natural resources located within the state;

(b) Any direct or indirect adverse environmental, economic, and
employment effects that cannot be avoided should the proposal be
implemented;

(c) Alternatives to the proposed actionj;

(d) The relationship between local short-term uses of the enviromment
and the maintenance and enhancement of long~term productivity,
including the environmental impact of predictable increased future

development of an area because of the existence of a proposal, if
approved;



PART & SECTION

TABLE 2-5

SUMMARY OF THE STATE ENVIRONMENTAL POLICY ACT

PURPOSE

Part I

M.5. § 116D.01

§ 106D.02

State Environmental Policy Act

Purpose.

The purposés of Laws 1973, Chapter 412 are: (a) to declare a state
policy that will encourage productive and enjoyable harmony be-
tween man and his environment; (b) to promote efforts that will
prevent or eliminate damage to the environment and bilosphere and
stimulate the health and welfare of man; and (c) to enrich the un-—
derstanding of the ecological systems and natural resources impor-
tant to the state and to the nation.

Declaration of State Environmental Policy.

Subd. 1. The legislature, recognizing the profound impact of man's
activity on cthe interrelations of all components of the natural
environment, particularly the profound influences of population
growth, high density urbanization, industrial expansion, re~
gources exploitation, and new and expaading technological advan-~
ces and recognizing furthex the critical importance of restoring
and maintaining environmental quality to the overall welfare and
development of man, declares that it is the continuing policy of
the state government, in coocperation with federal and local gov-~
eraments, and other concemmed public and private organizations,
to use all practicable means and measures, including financial
and technical assistance, in a wmanner calculated to foster and
promote the general welfare, to create and maintain conditions.
under which man and nature can exist in productive harmony, and
fulfill the social, economic, and other requirements of preseat
and future generations of the state's people.

Subd. 2. In order to carry out the policy set forth in Laws 1973,
Chapter 412, it is the continuing responaibility of the state
government to use all practicable means, consistent with other
essential congiderations of atate policy, to improve and coordi-
nate stare plans, functione, programs and resources to the end
that the state may:

(a) Fulfill the responsibilities of each generation as trustees
of the eavironment for succeeding generations;

(b) Assure for all people of the state safe, healthful, produc-
tive, and aesthetically and culturally pleasing surroundings;

(c) Discourage ecologically unsound aspects of population, aco-~
nomic and technological growth, and develop and implement a
policy such that growth occurs only in an environmentally
acceptable manner;

(d) Preserve important historic, cultural, and natural aspects
of our national heritage, and maintain, wherever practicable,
an environment that supports diversity, and variety of in-
dividual choice;

(e) Encourage, through education, a better understanding of na-
tural resources management principles that will develop acti-
tudes and styles of living that minimize environmental de-
gradatioan;

(f) Develop and implement land use and environmental policies,
plans, and standards for the state as a whole and for major
regions thereof through a coordinated program of planning
and land use control;

(g) Define, designate, and protect environmentally sensitive
areas;

(h) Establish and maintain statewide enviroomental information
systems sufficient to gauge eavironmental conditions;

PART & SECTION

TABLE 2-5 (continued)

PURPOSE

§ 116D.03

§ 116D.04

(1) Practice thrift in the use of energy and maximize the use of
energy efficilent systems for the utilization of energy, and
minimize the environmental impact from energy production and
use;

(1) Preserve important existing natural habitata of rare and en-
dangered species of plants, wildlife, and fish, and provide
for the wise use of our remaiunilng areas of natural habitatiom,
including necessary protective weasures where appropriate;

(k) Reduce wasteful practices which generate solid wastes;

(1) Minimize wasteful and unnecessary depletion of nonrenewabla
regources;

(m) Conserve natural resources and minimize envircamental impact
by encouraging extension of product lifetime, by reducing the
number of unnecessary and wasteful materials practices, and by
recycling materials to conserve both materials and energy;

(u) Improve management of renewable resources in a manner compati-
ble with environmental protection;

(o) Provide for reclamation of mined lands and assure that any
mining is accomplished in a manner compatible with environ-
mental protection; -

(p) Reduce the deleterious impact on air and water quality from
all sources, including the deleterious environmental impact
due to operation of vehicles with internal combustion engines
in urbanized areas;

{q) Minimize noise, particularly ia urbam areas;

(r) Prohibit, where appropriate, flood plain development in urban
and rural areas; and .

(3) Encourage advanced waste tresatment in abating water pollution.

The policies, regulations, and public laws of the state shall be in—
terpreted and administered in accordance with the policies of this
act.

Enviroumental Impact Statements.

Where there 1s potential for significant enviroumental effects re-
sulting from any major goveranmental action or from any major private
action of more than local significance, such action shall be prace-
ded by a detailed statement prepared by the respongible agency, or
where no governmental permit is required, by the responsible person,
oni

{(a) The environmental impact of the proposed action, including
any pollution, impairment, or destruction of the air, water,
land, or other natural resources located within the state;

(b) Any direct or indirect adverse eavironmencal, economic, and
employment effects that cannot be avoided should the proposal
be implemented;

(c) Alternatives to the proposed action;

(d) The relationship between local short-term uaes of the envirom-
ment and the malntenance and enhancement of long-term produc-
tivity, including the environmental impact of predictable in-
creased future development of an area because of the exiatence
of a proposal, if approved;

{e) Any irreversible and irretrievable commitments of resources
which would be involved ia the proposed action should it be
implemented;

(f) The impact on state government of any federal controla asso-
ciated with proposed actions; and

(g) The multistate responsibilities associated with propcsed ac-

‘ tions.
Subd. 2. Requires regulations for EISs.
.Subd. 3. Bequires an EIS whem 500 persons petition for such.
Subd. 4. Provides for review of EISs by government agencies, the
MEQB, and the public.
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TABLE 2-5 (continued)

PURPOSE

§ 116D.045

§ 116D.05 -
.07

Part II

6 MCAR § 3.021

§ 3.023

§ 3.024

§ 3.025

3.026

3.027 -
.032

§ 3.033 -
.040

§ 3.041 -
.047

Subd. 5. Defines permita for natural resources management and
development.

Subd. 6. No state action significantly affecting the quality of
the environment shall ba allowed, nor shall aany permit for na-
tural resources management and development be granted, where
such action or permit has caused or is likely to cause pollu-
tion, impairment, or destruction of the air, water, lamd, or
other natural resources located wichin the state, so long as
there i3 a feasible and prudent alternactive consfstent with
the reasonable requirements of the public health, safety, and
welfare and the state's paramount concern for the protectiom
of its air, water, land, and other natural resources from
pollution, impairment, or destruction. Economic considerations
alone shall not justify such conduct.

Specifies procedures for costs of EISs.
Requires reporting requirement and effect on existing agency

obligations.

Eavironmental Review Program 6MCAR § 3.021 - .047

Purpose of EIS.

The purpose of an Environmental Impact Statement is to provide
information for agencies and private persons to evaluate proposed
actions which have the potential for significent enviroamental
effects, to consider alternatives to the proposed actions, and to
institute methoda for reducing adverse eavironmental effects, An
Eavironmental Impacc Statemeént is not a dacument to justify an
action, nor shall indications of adverse anvironmental effects
necessarily require thac an action be disapproved. It is to be
utilized as a guide in issuing, amending, and denying permits and
carrying out the other responsibilities of public agencies to
avoild or minimize adverse environmental effects and to restore or
enhance environmental quality consistent with the Act.

Specifies the general responsibilities of the MEQB, public agen~
cles, and private persons.

Specifies actions requiring environmental assessment worksheecrs.

Specifies acrions requiring an EIS, including proposed large elec-
triec pover generating plants and HVILa.

Specifies actions not requiring environmental documents.

Procedural requirements.
Early notice rules.

Assessing the costs of preparing EISs.

-}g/_
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FIGURE 2-4

ENVIRCNMENTAL IMPACT STATEMENT -
PROCESS
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- - Draft EIS Filed with EQC

!

+ Public Meeting or Hearing
30-45 Days After Draft EIS
Filed With EQC

i

Record Remains Open Far
20 Days After Maeting Or
Hearing

Finai EIS Prapared
{30 Days)

Y

Final EIS Filed With EQC

'.

No Review
EQC Decision (30 Days) [ EIS Accepted
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Resubmittal of Final EIS

I

Review of Revised —— EQC Final Review
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{15 Days) [}

EIS Adequate

Source: Mimmesota Pollution Control Agency.
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(e) Any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented;

(f) The impact on state government of any federal controls associated
with proposed actions; and

(g) The multistate responsibilities associated with proposed actions.
The MEPA law, like the Power Plant Siting Act, has come under extensive judicial
review, MEPA required that state agencies interpret their laws in accordance with the
environmental policy established by the Act (M.S. §116D.03). The courts in Reserve

Mining Co. v. Herbst, 1977, interpreted MEPA and noted that it is the legislative

policy of Minnesota that permits shall not be issued for industrial development if
there is substantial evidence that the proposed activity "is likely to materially
adversely affect the environment."s2 Further, the court pointed out that state
agencies and courts are required to consider both economic and envirommental impacts
in rendering decisions dealing with environmental matters.53 However, in Application

of City of White Bear Lake v. Department of Natural Resources, 1976, the court notes

that economic considerations alone will not justify a construction project where
there is substantial evidence that pollution impairment or destruction of natural
resources will occur as a result of granting a permit and where there is a feasible
and prudent alternative consistent with the responsible requirements of public health,
safety, and welfare.54 However, in Reserve, supra, the court notes that it is only
where the likelihood danger to the public is remote and speculative that economic
impacts which are devastating and certain may be weighed in the balance to arrive
at an environmentally sound decision.55

The EIS process (M.S. §116D.04) has also come under review by the courts., The

court in Minnesota Public Interest Research Group (MPIRG) v. Minnesota Environmental

Quality Council (MEQC), 1975, stated that the purpose of the EIS section is to

provide a means by which the public may obtain a forum regarding specific matters
which may require environmental review.56 Further, the U.S. district court ruled

in Cedar-Riverside Envirommental Defense Fund v. Hills, D.C. 1976, noted, that a
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local agency doing an EIS on a private development project must participate in the
state EIS process, must consider all environmental impacts set forth in MEPA,
evaluate alternatives in the detail required by MEPA, and consider and evaluate
those alternatives within the power of the MEQB in order for an EIS to be valid.57

With regard to the content of an EIS, the court in PEER v. MEQB, 1979, ruled

that an EIS prepared under MEPA must provide detailed information on all HVTL routes
to be evaluated in order for it to play its proper role in the decision making
process.58 With regard to power lines generally, the court in NPL v. MEQB, 1977,
notes that it is better to require an EIS at the corridor selection stage of

59

proceedings (see Table 2-4), but failure to do so is not an "abuse of discretion."

In PEER v. MEQB, 1977, the court clarified this point by saying that if an EIS was

prepared and available to provide guidance prior to the selection of a specific
route, then the requirements of MEPA would be satisfied.60 In addition, in NPL wv.
MEQB, 1977, the court defined the standard by which an EIS is judged adequate as
"the rule of reason."6l

In MPIRG v. MEQB, 1975, the court ruled that an EIS does not have to be pre-

pared where the state continually monitors an actilvity for the one purpose of
accumulating data for an eventual EIS should the project prove feasible.62 The
court has also ruled that where there is evidence of public demand such as in the
petitioning process of M.S. §116D.04, Subd. 3, for envirommental review of a MEQB
decision not to require an EIS, a hearing must be held even though such a right
is not specifically stated in MEPA. Further, where a hearing is required under
MEPA, the matter constitutes a "contested case'" within the meaning of the
Administrative Procedures Act (APA), Minnesota Statutes, Chapter 15 (see Section
2.6 of this chapter), and aggrieved parties are entitled to judicial review.63

2.4 The Permitting Agencies

The fourth and final stép in securing the necessary authorizations for siting
new energy facilities is the securing of permits from federal, state, and local

agencies, (Table 2-6 summarizes this four-step process.) The principal purpose



TABLE 2-6

THE FOUR STEP SEQUENTIAL SITING PROCESS

PLANNING PHASE

STEP ONE: NEED

STEP TWO: SITING

STEP THREE: ER & EIS

STEP FOUR: PERMITS

AGENCY ELECTRIC UTILITY ENERGY AGENCY ENVIRONMENTAL POLLUTION CONTROL MANY AGENCIES --
QUALITY BOARD AGENCY AND ENVIRON- |PRIMARILY POLLUTION
) MENTAL QUALITY BOARD [CONTROL AGENCY AND
DEPARTMENT OF NATURAL
RESOURCES
PURPOSE/ PLANS SIZE, TYPE, MAKES SiZE, TYPE,}] MAKES LOCATION ER FOR NEED: MEA; ISSUES PERMITS FOR
DECISIONS TIMING, AND AND TIMING DECISION; ER FOR SITE AND/OR CONSTRUCTION AND USE
LOCATION OF PLANTS| DECISION; CONDUCTS INVEN- |LINES: MEQB; DRAFT OF PLANTS AND LINES
AND LINES CONSERVATION IS TORY OF SITES; EIS FOR PLANTS:PCA;
ENERGY POLICY PLANTS AND LINES |[DRAFT EIS-FOR LINES;
ARE SEPARATE MEQB; FINAL EIS FOR
PERMITS: PCA
TIMING OF NO TIME LIMIT —- 6 MONTHS SITING: 1 YEAR + |[ER: NONE SINGLE AGENCY: NONE
DECISION USUALLY 5-7 YEARS 6 MONTHS; EIS: 120 DAYS EPCR: 185-205 DAYS
ROUTING: 1 YEAR + :
90 DAYS
PUBLIC NO YES -~ SOME YES - SOME YES ~ SOME YES ~ SOME
PARTICIPATION
HEARING NO YES YES SOMETIMES SOMETIMES
JUDICAL NO YES YES YES YES

REVIEW

Z8
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of the EIS process is to secure sufficient information for government agencies

to determine whether a new facility should be constructed at a particular location.
During the permitting step, the govermment agencies review the environmental
information on the major effects and design of the proposed facility to determine
whether it meets the applicable health, environmental, and safety standards.

During the process, public hearings are held to solicit public comments and information.
If the permitting agency determines that the proposed facility meets the requirements
of its laws and regulations, then the permit is issued. If one or more of the
agencies determine that its regulations will be violated, permits are denied and

the utility must either redesign the facility to obtain compliance or abandon its
proposal. In the case involving Sherco 3 & 4 (NSP's proposed addition of two 800-MW
plants near Becker, Minnesota) the hearing officer for the MEQB determined that

26 permits from nine govermment bodies must be obtained. Table 2-7 summarizes the
permits for Sherco.

In additon to these permits, the Minnesota Pollution Control Agency.(MPCA) must
review the plant for compliance with New Source Performanée Standards which specify
maximum air pollution emissions, and Significant Deterioration Standards (SDS),
which specify the maximum allowable degradation of ambient air quality attributable
to the new facility, under_thé Clean Air Act, as amended. However, Section 3 of the
Energy Supply and Environmental Coordination Act of 1974 (ESEC) (P.L. 93-319, as
amended), amended Title I of the Clean Air Act, Section 119 to allow the Administrator
of the Environmental Protection Agency to suspend temporarily any stationary source,
fuel, or emission limitation, but permitted the states to continue to enforce any
primary standard or regiomal limitation. More importantly, Section 4 of ESEC
amended Section 110(a) of the Clean Air Act to allow revision of each state's air
quality implementation plans if weakening such plans would not interfere with
attainment of national ambient air quality standards.

A review of all the laws and regulations relating to the issuance of these

permits is beyond the scope of this paper. Suffice to say that these laws and
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.TABLE 2~7

SHERCO PERMITS

Agency Description Applicable Regulation
Minnesota Pollution 1. Liquid Waste Disposal Facilities WPC 15, 22, 36
Control Agency Permit (plant blowdown and basin

drainage including holdup pond
and coal storage basins)

2, Certificate of Compliance (assur- Clean Water Act, §404
ance of meeting water quality Reuse Permit
standards)

3. Emmission Facility and Disposal APC 1, 3, 4

Permits (air containment control
facility installation and oper-
ating permit)

4, Burning Permit (construction and APC 7, 8
operating waste incineration)

5. Solid Waste Disposal Permit SW 6
(ash storage)

6. Solid Waste Disposal Permit SW 6
(construction wastes)
7. Liquid Storage Permit (oil and WPC 4
chemical storage)
8. NPDES Discharge Permit 40 CFR Part 425, WPC 3(i
(may include No. 1) 40 CFR Part 423, Efflur (t
40 CFR Part 402, Cooling
Water
Minnesota Department 9. Surface Water Appropriation
of Natural Resources (river water for plant operation)

10. Ground Water Appropriation
(dewatering wells)

11. Ground Water Appropriation
(batch plant well)

12. Ground Water Appropriation
(domestic, service water, and
plant makeup wells)

Minnesota Department 13. Approval of Sewage Disposal Plans (MPCA WPC 40)
of Health (temporary sanitary sewage dispo-
sal) (MPCA if greater than 15,000 GPD)

14. Approval of Sewage Disposal Plans (MPCA WPC 40)
(plant sanitary sewage digposal
system) (MPCA if greater than 14,000 GPD)

15. Approval of Plumbing Plans (tem-
porary building plumbing)
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TABLE 2-7
(continued)

SHERCO PERMITS

Agency Description Applicable Regulation

Minnesota Department 16. Approval of Plumbing Plans
of Health (permanent plant plumbing)

17. Approval of Potable Water Plans
(wells and water supply plumbing)

Minnesota Department 18. Certification of National Board
of Labor and Industry Acceptance (auxiliary boiler)

19. Certification of National Board
Acceptance (power boiler)

20. Approval of Plans (access to
chimney lighting balconies)

State Fire Marshall 21. Approval of Plans (flammable
liquid storage)

Envirommental Pro- 22, Plant Discharges (NPDES) (Taken over by MPCA as of
tection Agency - (same as No. 8 above) 6/30/74)
23. Operation Notification ) 40 CFR 60.8
(boiler operation) ,
Federal Aviation 24, Notice of Proposed Construction 14 CFR Part 77
Agency or Alteration (chimney and power-

house elevation authorization
lighting and marking requirements)

Sherburne County 25. Approval of Plans (flammable
liquid storage)

Becker, Mn. 26. Burning Permit (site preparation
clearing)

Source: Minnesota Pollution Control Agency
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regulations are designed to protect the public health and safety as well as the
environment vis-a~vis a due process procedure which culminates in the issuance or
denial o; permits, with or without stipulations. However, a review of the
Environmental Coordination Procedures Act (M.S. §116C.22 et. seq.) is in order.

A. Envirommental Coordination Pracedures Act

The purpose of the Envirommental Coordination Procedures Act (ECPA) was spelled
, 6
out in the statute: 4

PURPOSE. It shall be the purpose of sections 116C.22 to 116C.34:

(a) to provide an optiomnal procedure to assist those who, in the course
of satisfying the requirements of state govermment prior to under-
taking a project which contemplates the use of the state's air, land,
or water resources, must obtain more than one state permit, by estab-
lishing a mechanism in state government which will coordinate admin-
istration decision making procedures, and related quasi-judicial and
judicial review, pertianing to these permits;

(b) to provide to the members of the public a better and easier opportunity
to present their views comprehensively on proposed uses of natural
resources and related environmental matters prior to the making of

decisions on these uses by state or local agencies;

(c¢) to provide to the members of the public a greater degree of certainty
in terms of permit requirements of state and local government;

(d) to provide better coordination and understanding between state and

local agencies in the administration of the various programs relating
to air, water, and land resources; and

(e) to establish the opportunity for members of the public to obtain in-

formation pertaining to requirements of federal and state law which
must be satisfied prior to undertaking a project in this state.

The ECPA provides for the creation of an environmental permits coordination
unit within the MEQB to administer the act. The act provides that a person pro-
posing a project, which requires more than one permit, may submit an application
to the unit requesting the issuance of all state permits necessary for the
construction and/or operation of the project. The unit contracts the agencies to
secure their participation, holds all appropriate hearings, and requires each agency
to make a final decision on the permits. Local certification must be received by

the unit prior to the processing of any application. Local certification requires

the person proposing the project to certify that he is complying with all local laws
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and regulations. Where the ECPA conflicts with federal requirements, the act is
not applicable. A summary of the master application procedure is shown in Figure 2-5.

One case worth noting with regard to the issuance of permits is the Supreme
Court's decision in NPL v. MEQB, 1977, which ruled that a level of source pollution
of ozone that would be caused by the presence of a high voltage power line would be
minimal, the likelihood that such contribution would increase ambient air levels
above permissible maximum standards was so remote, and the continuing authority of
MEQB to prohibit source emissions was so expensive that denial of a permit on these

65

grounds would be unreasonable.

2.5 Public Service Commission

The second major concern of the electrical utilities, besides obtaining
necessary authorization for new facilities, is the rate of compensation permitted
from the sales of the power generated. There are three agencies which have
statutory obligations to get involved in rate cases: the Department of Public
Service (DPS), the Public Service Commission (PSC), and the Residential Utility
Consumer Unit, Office of Consumer Services (RUCU/0CS), which is part of the
Commerce Department. Minnesota Statutes, Chapter 216A created the Department
of Public Service and the Public Service Commission and provides for the usual ad-
ministrative responsibilities. Minnesota Statutes, Chapter 216 sets for the pro-
cedures for the Department of Public Service., Minnesota Statutes 45.17, Subd.

2 sets forth the responsibilities of the Residential Utility Consumer Unit:66
Subd. 2. The consumer services section shall be responsible for repre-
senting and furthering the interests of residential utility consumers
through participation in matters before the public service commission
involving utility rates and adequacy of utility services to residential
utility consumers. The consumer services section shall expend a
reasonable portion of its efforts among all three kinds of utility
services and shall identify and promote the needs of each class of
residential consumers with respect to each of the utility services.

This unit only intervenes in Investor Utility before the PSC. It has no authority

to represent residential customers before proceedings involving cooperatives or

municipal utilities,

The responsibilities of the DPS and PSC in regulating utilities is set forth

under the Minnesota Public Utilities Act (Minnesota Statutes, Chapter 216B). The
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FIGURE 2~-5

- MASTER APPLICATION PROCEDURE

APPLICANT REQUESTS
ASSISTANCE FROM -
PERMIT COORDINATION UNIT
CERTIFICATION
FROM LOCAL 60V'T4
£.Q.8.
SUBMITTAL OF MASTER' )
APPLICATION é
N
TMMEDIATE FROM
L ! AGENCIES
PERMIT COORDINATION |
UNIT FORWARDS PERMIT (20 oA
APPLICATION FORMS TO
APPLICANT

@(s BAYS)

APPLICANT COMPLETES
PERMIT APPLICATION FORMS

%’ {90 GAYS)

v

PERRIT COORDIMATION . .,
UMIT/CONCERNED AGENCIES -

7

: NEWSPAPER NOTICE IN COUNTY
(* ONE DAY EACH WEEK *NEWSPAPERS & E.Q.C. MONITOR
FOR THREE WEEKS)

15)

EXAMINER'S REPORT]

"

AGENCY DECISIONS
ON PERMIT APPLICATIONS

{WITHIN 60 DAYS)

FINAL DECISION TO
APPLICANT (1 DOCLMENT)

RECEIVE HEARING PUBLIC PESPONSE
TO AGENCIES

Source: MEQB, Envirommental Permit Coordination,6 MCAR 8 3.101 et. seq.
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legislative findings are summarized in Section 1;67

It is hereby declared to be in the public interest that public utilities
be regulated as hereinafter provided in order to provide the retail
consumers of natural gas and electric service in this state with adequate
and reliable services at reasonable rates, consistent with the financial
and economic requirements of public utilities and their need to construct
facilities to provide such services or to otherwise obtain energy supplies,
to avoid unnecessary duplication of facilities which increase the cost of
service to the consumer and to minimize disputes between public utilities
which may result in inconvenience or diminish efficiency in service to

the consumers. Because municipal utilities are presently effectively
regulated by the residents of the municipalities which own and operate
them, and cooperative electric associations are presently effectively
regulated and controlled by the membership under the provisions of chapter
308, it is deemed unnecessary to subject such utilities to regulation
under this chapter except as specifically provided herein.

A summary of M,S., Chapter 216B is provided in Table 2-8. Table 2-9 summarizes
the rate process.

Minnesota began to regulate electrical utilities in 1974 under the Minnesota
Public Utilities Act, and became the 48th state in the nation to do so. The
principal purpose of this act is to fix rates of compensation for the sales of
electric power. The act does not apply at all to municipal utilities; it applies
only to those cooperative utilities who choose to become regulated. In addition
to fixing rates, the PSC establishes exclusive service areass for utilities. This

, 8
policy was set forth under M.S. §216B.37:6

It is hereby declared to be in the public interest that, in order to

encourage the development of coordinated statewide electric service

at retail, to eliminate or avoid unnecessary duplication of electric

utility facilities, and to promote economical, efficient, and adequate

electric service to the public, the state of Minnesota shall be divided

into geographic service areas within which a specified electric utility
shall provide electric service to customers on an exclusive basis,

Two cases have helped to interpret the meaning of the Minnesota Public Utilities

Act: St. Paul Area Chamber of Commerce v. Minnesota Public Service Commission, 1977,

and Minnesota Gas Company v. Public Service Commission, 1975. The major points of
69, 70

these two cases are as follows:

1. The PSC and district court, if the PSC decision is appealed, must
consider all facts known and facts offered in evidence on the rate
structure;
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TABLE 2-8

SUMMARY OF THE MINNESOTA PUBLIC UTILITIES ACT

TABLE 2-7 (coatinued)

PURPOSE SECTION PURPQSE
.S. § 2168.01 Legislative Findings: public ut{lities are regulated in order to Subd. 3, The utility may put the proposed rate change into effact,
provide retail customers . . . electricity with adequate and ra- notwithstanding any PSC suspension, if it files a bond with the PSC con-
1iaBle service at reasonable rates . . . Municipal and coopera- ditioned upon a refuad ox other proviston satisfactory te the PSC.
tive utilities are exenpt from the act. Subd. 4. The Burden of proof to show that the rate change is just and
reasonable 1s upon the utility.

§ 216B.03 Rates must be reasomable. Subd. 5. The PSC may modify or alter the rate change 1f it finds the

rate change to be unjust or unreascnable, except that such modification

§ 2168.04 Each utility must furnish safe, adequate, efficlent, and reason- shall not exceed the utilicty's request.
able service. : : Subd. 6. The PSC shall give due congideratfon to the public's need

for . . . services. The utilities shall Be allowed to earn a fair rate

§ 216B.05 Every public utility must file with the PSC schedules showing of return with considerations given to overall property costs.
all rates, tolls, tariffs, and charges. Subd. 7. The PSC may permit the utilfity to file rate schedules for

. automatic adjustments Im direct relation tg¢ changes in federally regu-

§ 2168.06 No public utility shall receive greater or less compensation for lated wholessle rates for emergy.
any service reandered. Subd. 8. The PSC may approve or disapprove of a portion of a rate re-

quest for public advertisements under certain counditions.

§ 2168.07 No public utility shall grant any unreasonable prefereance or ad- Subd. 9. Fifty percent of charitable contributions are operating ex-
vantage or unreasonable preference or disadvantage on rates and penses if they qualify under Minnesota Statutes § 290.91 of the tax laws.
sexvices.

§ 216B.17 | The PSC on its own or by complaint may imvestigate a utility for unjust

§ 216B.08 The Public Service Coummission (PSC) has the power to regulate or unreasonable practices.
utilities. .

§ 216B.19 | The PSC may cooperate with other states or federal agencies and may

§ 216B.09 The PSC may f£ix standards, classifications, regulations, or prac- hold joint hearings or joint investigations.
tices to be followed by all public utilities regarding service;
it may require the filing of rates and msy appear before the § 2168.20 | The PSC may order separate rate hearings when a complaint is made of
Federal Power Commission on behalf of the Minnesota consumers. more than one rate or change.

§ 216B.10 | The PSC shall establish an accounting system to be kapt by pub- § 2168.23 | The PSC may f£ix unreasonable or unjust rates.
1lic utflities.

§ 216B.24 | Public or municipal utilities shall file plans showing any contemplated

§ 216B.11 The PSC establishes depreciation rates and practices. copstruction of a major utility facility.

§ 216B.12 The PSC and the Department of Public Service (DPS) ataff have the § 2168.27 ‘::;:1: 1‘210 ‘:ﬁsmﬁzg:: Psgodzs:é:ionl, ;yiﬁfzz‘t:iwparty may requesat a
right of entrance onto utility property and ilnspection of utilicy 8 it 1 Judie *
books, etc. § 216B.36 ]| Utilities and cooperative assoclations may be requested to get a fran~

chise from a municipality to furnish servicea.

§ 2168.13 Public utilities and municipal utilities shall produce records
required of chem by the PSC. § 216B.37-] Electrical utilities are assigned exclusive service areas. Municipal

. .44 utilities may elect to service an ajoining area after annexation or com~

§ 216B.14 The PSC may investigate the condition and operation of any utility golidation. Customers outside a municipal service area requiring a load
as it may deem necessary in the performance of its dutiea and way of 2,000 kilovolts shall not be obligated to take electric service from a
hold hearings. utilicy having the assigned service area 1f the PSC so decrees after con-

sidering many factors. A customer whose homestead overlaps two or more

§ 216B.15 The PSC may conduct heavings im the performance of its ducies and service areas has the option of obtaining all his or her electricity
may designate a PSC member as a hearing examiner. from one utility.

§ 216B.16 Subdivision 1. No rate change is permitted until 90 days after no- 6 216B.45 't‘::‘idl":t;i::omzﬁﬁ@::: ;hﬂ l;l‘Oierty of a public utility or coopera-
tice is given to the PSC. The utility shall give wirtten notice of ) € ass atlon e oundaries.
the proposed change to each municipality or couaty in the affected § 216B.47 | Municipalities may not acquire utility or cooperative property by emi-
area. nent domain.

Subd. 2. The PSC may suspend the proposed rate change for 90
days after the change would have gone into effect. The PSC shall § 216B.48 | No contract between a utilicy and an affected intereat are valid if such
determine the reasonableness of the rate change and {f the PSC contract exceeds $10,000 or 5% capital equity of the utility.
finds that questions ares unresolved about the rate chapge, or upon 2168.50 | The PsC t {ring of s o
petition of 10X of the affected cuatomers or 100 customers, which- § - . must spprove the acqu B of property or merger
ever {3 less, the PSC shall refer the macrter to the Office of Hear- § 2168.51 | The PSC musc approve the purchase of stock of another arility doing
ing Examiners with instructiona for a public hearing pursuant to business in Minnesota,
Minnesota Statutes, Chapter 15. The PSC may auspend the rate change § 2168.52 | Any party aggrieved by a BSC dectal

. ) | 7: eal to the courts.

for an addftional nfne months. If na decision is made after unfne : ¥ party ass ¥ ¥ See
montfis, then the race change goes Iinto effect as if approved by the § 216B.53 | Appealing a PSC orxder or decisfon does not fnvoke an automatic suspen~

PscC.

sion of such decisiom or order,

06



TABLE .2-9

TRUCTURE PROCESS

THE RATE S

REVIEW

ELECTRIC DEPARTMENT OF CONSUMER SERVICES PUBLIC SERVICE
UTILITIES PUBLIC SERVICE SECTION COMMISSION

RESPONSIBILITIES/| PROPOSES ANALYZES RATE ADVOCATES INTEREST { MAKES DECISION

DECISIONS RATE APPLICATION; OF RESIDENTIAL TO GRANT, MODIFY,
INCREASES; PRESENTS CUSTOMERS ON OR DENY RATE
REQUESTS TESTIMONY BEFORE | UTILITY RATE APPLICATE;
SERVICE AREA PSC APPLICATIONS DESIGNATES
DESIGNATION SERVICE AREAS

TIME ALLOWED NO TIME NOT APPLICABLE NOT APPLICABLE ONE YEAR

FOR DECISION LIMIT

PUBLIC NO NOT APPLICABLE NOT APPLICABLE YES

PARTICIPATION

ALLOWED

HEARING NO NOT APPLICABLE NOT APPLICABLE YES

JUDICIAL NO NO NO YES

16
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Courts may not restrict the scope of matters which PSC may consider

in allocating costs among classes of consumers, and PSC may consider
factors from its own expertise, facts generally in the public

knowledge, and evidence presented in formal processes, unless PSC is
shown to have relied upon factors to the extent that clear injustice
has resulted or that PSC has clearly exceeded its legislative authority;

PSC decisions will be upheld whenever PSC acts in its legislative
capacity, as in rate increase allocations, balancing both cost and
non-cost factors and making choices among alternatives, unless these
decisions are shown by clear and convincing evidence to be in excess
of statutory authority or resulting in unjust, unreasonable, or
discriminatory rates;

The function of the district court on review of rates is not to

substitute its judgment for the PSC, but only to ensure that the rate
structure adopted is not unjust, unreasonable, or discriminatory, and

then the burden is put upon the challenger to show by clear and

convincing evidence that PSC allocation controvenes statutory requirements;

When a city enters into a rate contract with a utility and the city has
only the power of contract with the public utility for rates and state
has not delegated its police power to regulate rates to city, then the
city acts in a proprietary manner rather than in a governmental capacity
when it enters into a rate contract. Further, the city's right to
contract does not suspend the state's power to set reasonable rates,

and neither the contract's clause nor the 14th amendment due process
clause prohibits the state from setting rates which supersede those
specified in a franchise contract;

Where statutes at the time of a gas franchise agreement between home
rule city and a’ private utility declare the inherent power of the state
to regulate utility rates and there is no authority in the city charter
which allows it to regulate utility rates, the rate-making provisions |
of the franchise are an exercise of city's proprietary power; and when
the state exercises its reserve power under the Public Utilities Act
to regulate rates and service areas of private utilities in the state,
any inconsistent provisions of a franchise agreement must yield; and

Statutes declaratory of state's inherent power to regulate utility rates
are fully applicable to the utility business of a foreign corporation
in Minnesota.

A. Federal Impact on State Rate Law

In addition to state laws, Congress enacted the National Energy Act of 1978

(E.L. ), which included federal rate regulation of the five distinct laws within

the final bill. One of these laws was the Public Utilities Regulatory Policies Act

of 1978.

Title I of this act established retail regulatory policies for

electrical utilities. The purpose was spelled out in Section 101 of the act:

The
(L)
(2)

purposes of this title are to encourage--

conservation of energy supplied by electric utilities;

the optimization of the efficiency of use of facilities and
resources by electric utilities; and
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(3) equitable rates to electric consumers.

Section 111 of the act requires each state agency and non-regulated utility
which sets rates to consider six standards and determine the appropriateness of
these standards by public hearings. (In Minnesota non-regulated utilities are
municipal utilities and cooperative utilities which have chosen not to be
regulated by the PSC.) These standards are as follows:72

(1) COST OF SERVICE.--Rates charged by any electric utility for
providing electric service to each class of electric consumers shall be
designed, to the maximum extent practicable, to reflect the costs of
providing electric service to such class, as determined under section 115(a).

(2) DECLINING BLOCK RATES,--The energy component of a rate, or the
amount attributable to the energy component in a rate, charged by any
electric utility for providing electric service during any period to any
class of electric consumers may not decrease as kilowatt-hour consumption
by such class increases during such period except to the extent that such
utility demonstrates that the costs to such utility of providing electric
service to such class which costs are attributable to such energy component
decrease as such consumption increases during such period.

(3) TIME-OF-DAY RATES.-~The rates charged by any electric utility
for providing electric service to each class of electric consumers shall
be on a time-of-day basis which reflects the costs of providing electric
service to such class of electric consumers at different times of the day
unless such rates are not cost-effective with respect to such class as
determined under section 115(b).

(4) SEASONAL RATES.--The rates charged by an electric utility for
providing electric service to each class of electric consumers shall be
on a seasonal basis which reflects the costs of providing service to such
class of consumers at different seasons of the year to the extent that
such costs vary seasonally for such utility.

(5) INTERRUPTIBLE RATES,--Each electric utility shall offer each
industrial and commercial electric consumer an interruptible rate which
reflects the cost of providing interruptible service to such consumer,

(6) LOAD MANAGEMENT TECHNIQUES.--Each electric utility shall offer
its electric consumers such load management techniques as the State
regulatory authority (or the nonregulated electric utility) has determined
will-—

(A) be practicable and cost-effective as determined under
section 115(c),

(B) be reliable, and

(C) provide useful energy or capacity management advantages to
the electric utility,

The Public Utilities Regulatory Policies Act requires each state to reflect

these standards in their rate decisions within two years or earlier in any
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proceeding if any party so requests. In addition, within two years each state

agency'or nonregulated utility must adopt by public hearings an additional set

of standards pfovided by Section 113 of the act:73

(1) MASTER METERING.--To the extent determined appropriate under
section 115(d), master metering of electric service in the case of new
buildings shall be prohibited or restricted to the extent necessary to
carry out the purposes of this title,

(2) AUTOMATIC ADJUSTMENT CLAUSES.--No electric utility may increase
any rate pursuant to an automatic adjustment clause unless such clause
meets the requirements of section 115(e).
(3) INFORMATION TO CONSUMERS.~-Each electric utility shall transmit
to each of its electric consumers information regarding rate schedules
in accordance with the requirements of section 115(f).
(4) PROCEDURES FOR TERMINATION OF ELECTRIC SERVICE.-~No electric
utility may terminate electric service to any electric consumer except
pursuant to procedures described in section 115(g).
(5) ADVERTISING.--No electric utility may recover from any person
other than the shareholders (or other owners) of such utility any direct
or indirect expenditure by such utility for promotional or political
advertising as defined in section 115(h).
Furthermore, the act affects state agencies or non-regulated utilities by (1)
permitting them to set lower rates for residential consumers for essential needs
(Section 114); (2) providing for special rules for setting certain standards under
Sections 111 and 113 (Section 115); (3) requiring reports from agencies and
utilities (Section 116); (4) permitting the public and utilities to intervene
in rate proceedings as a matter of right (Section 121); and (5) providing assistance

to states which set electrical rates (Section 141),

2.6 Public Participation

The role of the people in govermment decision making has changed substantially
over the last two hundred years. In the early years of this country the primary
forum for public participation was the local town hall meeting, where most
decisions affecting the people were made. The public elected additional repre-
sentatives to perform such tasks as run the post office, collect tariffs, and provide
for the common defense,which were beyond the scope of the town meeting. But

government has changed drastically over the last two hundred years and in many
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ways beyond the projections of Alexis de Tocqueville. Government has become more
and more centralized and the public's input into thé decision making process has
diminished in proportion to and at tﬁe same rate as this increased centralization.
Today, government affects and controls much of the day-to-day behavior of its
citizens.

Since the Civil War, civil govermnment has altered dramatically. No longer
does the legislative branch spell out the do's and don't's for American society;
rather, it delegates authority to administrative agencies which spell out the
do's and don't's. These administrative agencies are run by people who are not
elected and who are generally unaffected by their decisions and unaccountable for
their actions. The legislative branch, by giving up its decision making
authority to these agencies, has diminished its role as an equal branch of govern-
ment and has relegated the executive branch to a superior position. The problem
is compounded by the lack of little, if any, oversight capability within the
legislative branch, particularly on the state level.

However, the administrative agencies are not totally unaccountable for their
actions. The long-standing tradition of public participation in agency decision
making is still present, The fifth and fourteenth amendments to the U, S.
Constitution provide for due process in agency decision making. Since World War
II, the Congress and most state legislatures have passed administrative procedures
acts and other laws, which provide for public input and accountability and which
specify the due process requirements for agency decision~-making., This section
reviews the due process requirements in Minnesota and other laws which emhance
public participation.

The purpose of reviewing the Administrative Procedures Act (APA) and the

Minnesota Envirommental Rights Act (MERA) in some detail is to provide an overview

of the laws affecting citizen access and rights in administrative agency proceedings.

The rights of citizens to become involved in administrative processes and the

procedures they must follow are provided by these laws. Therefore, in order to
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understand the conditions under which citizens may get involved in rule-making,
quasi-judicial cases, and judicial review thereof, an explanation of the
administrative processes and obstacles is in order.

A. Administrative Procedures Act

Minnesota Statutes, Chapter 15 sets forth provisions relating to the
administration of state departments and agencies, Table 2-10 summarizes the main
provisions of this chapter as it relates to this study. Chapter 15 contains the
Administrative Procedures Act (APA), M. S. §15.0411-.052. The APA establishes
procedures relating to (1) the adoption of rules; (2) petitioning for the adoption
of rules; (3) judicial review of validity of rules, agency review of licenses and
registrations, agency decisions; and (4) the scope of review. The APA also provides
for the publication of rules, the creation of a state register, and the creation
of the Office of Hearing Examiners.

A clearer image of the role of due process may be seen by how the courts have
reviewed the rule-making process and agencies' decisions under the APA and the
state and federal constitutions. There are three major areas in which the courts
have interpreted the APA as it relates to this study: (1) the general rule-making
procedure; (2) judicial intervention of agency decisions; and (3) the special
case of quasi-judicial agencies.

The Administrative Procedures Act (APA), which only applies to agencies having
statewide jurisdiction, is intended to protect those who may normally be expected
to suffer particular injury from agency actions. The courts look to the agency's
specific statutory language to determine this protected group in light of any

74,75 As noted earlier, the APA is subject to judicial review

harm to be prevented,
of agency rules and decisions. The courts have interpreted this to mean that the

legislative scheme in defining ''rule" for purposes of the APA was to include agency
activities within the general definition of "rule' and then to exclude such specific

activity as was deemed beneficial to efficient government and public participation.

One of the basic purposes of administrative regulation, as recognized by the courts,
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SUMMARY OF THE ADMINISTRATIVE PROCEDURES ACT

PURPOSE

PARTS & SECTION

PURPOSE

Defines agency, board, coun-
cil, commission, authority, and advisory task force.

It is the policy of
the legiglature to eéncourage state agencies to solicit and receive
This advice cam best be render-
ed by aa advisory task force of a reasonable number of persons work-
ing for a limited duration on a specific and clearly defined sub-

By this section it is tha intent of the legislature to pro-
vide for a common nomenclature scheme, facilitate the gathering of
advice, and limit the proliferation of costly, unnecessary or out-

Determines the effect of the transfer of functions under the Govern-

and "contested case."

Effect of adoption of rules, publication, appropriation.

Any ilunterested persons may petition
an agency requesting the adoption, suspension, amendment or repeal
The petition shall be gpecific as to what action 1s
Upon receipt of such a peti~
tion an agency shall have 60 days in which to make a specific and
detailed reply in writing as to its planned diaposition of the re-
1f the agency states its iateation to hold a public hearing
on the subject of the request, it shall proceed according to sec-
The attorney general shall prescribe by rule the
form for all peritions under this section and may prescribe furcher
procedures for their submission, consideration, and disposition.

The validicy of any rule may be determined by a petition for declara-

A tule 1a declared fmvalid 1if it violaces the constitution or exceeds

Procedures for judicial review of licenses or regiscracioms.

are I Administration: General
.5. § 15.01 |Designation of departments of state government.
§ 15.012 | Designation of types of state agencies.
§ 15.014 | Subdivision 1. Policy on Advisory Task PForces.
advice from members of the public.
Ject.
moded advisory agencies.
'§ 15.015-
.04 |ment Reorganizattion Act of 1969.
aire IT Administracive Procedures Act
.S. § 15.0411 Defines "agency," rule,"
§ 15.0412] specifies procedures for the adoption of rules.
§ 15.0413
§ 15.0415]Pecition for adoption of rulea.
of any rule.
requested and the need for the actioa.
'
quest.
tion 15.0412.
§ 15.041¢f
: tory judgment.
§ 15.0417
state authority. M
§ 15.041¢ Procedures for contested cases.
~ 0422
§ 15.0423
§ 15.0424) Judicial Review of Agency Decisious.

Subdivision l. Applicacion. Any
person aggrieved by a final decision in a contested case of any agen-~
cy as defined in section 15.0411, subdivision 2 (including those agen-
cles excluded from the definition of "agency" in section 15.0411, sub-
division 2, but excepting the tax court, the workers' compensation
court of appeals sitting on workeras' compensation cases, the depart—
ment of economic security, the director of mediation services, and

the department of public service), whether such decision 18 affirma-
tive or negative in form, is entitled to judicial review thereof, but
nothing in this section shall be deemed to prevent resort to other

§ 15.0425

§ 15.0426

§ 15.047

§ 15.048

§ 15.049

§ 15.051

§ 15.052

means of review, redress, relief, or trial de novo provided by law
now or hereafter enacted. The term “final decision" as herein used
shall not embrace a proposed or tentative decision until it has be-
come the declsfon of the agency elther by express approval or by the
failure of an aggrieved person to file exceptions thereto within a
prescribed time under the agency's rules.
Subdivision 2 through 6. Procedures for judicial review.

Scope of Judicial Review. In any proceedings for judicial veview by
any court of decisions of any agency as defined in sectiom 15.0411,
subdivision 2 (includfing those agencles excluded from the definition
of agency in section 15.0411, subdivision 2) the court may affirm the
decision of the agency or remand the case for further proceedings; or
it may reverse or modify the decision if the substantial rights of
the petitioners may hava been prejudiced because the administrative
finding, inferences, conclusions, or decisious are:

(a) In violatfon of constitutional provisions; or

(b) In excess of the statutory authority or jurisdiction of the agen-
cy; or

(c) Made upon unlawful procedure; or

(d) Affected by other error of law; or

(e) Unsupported by substantial evidence in view of the entire record
as submitted; or

(£) Arbitrary or capricious.

Any aggrieved party may appesal to the Supreme Court.

A manual of state agency rulea shall be published by the Department of
Administration.

The publication or citation of a rule in the State Register in a manner
as required by Sections 15.0411 to 15.052 raises a rebuttable presump-
tion that: (1) the rule or order was duly adopted, isgsues, or promul-
gated; (2) the rule or order was duly filed with the Secretary of State
and available for public inspection at the day and hour endorsed there-
on; and (3) the copy of the rule or order published in the State Regis-
ter {3 a true copy of the original.

Judicial aotice shall be taken of matertal published in the State Regis-
ter.

State Register. Subdivision 1. Purpose. The commissioner of administra-
tion shall publish a state register containing all noticea for hearings
concerning rules, giving time, place, and purpose of the hearing and
the full text of the action being proposed. Further, the register
shall contain all rules, amendments, suspensions, or repeals thereof,
pursuant to the provisions of this chapter. The commissioner shall
further publish any executive order issued by the governor which shall
become effective 15 days after publication except as provided in sec-
tion 4.035, subdivision 2. The commissioner shall further publish any
official notices in the register which a state agency requests him to
publish. Such notices shall include, but shall anot be limited to, the
date on which a new agency becomes operational, the assumption of a new
functioan by an existing state agency, or the appointment of commission-
ers. The commissioner may prescribe the form and manner in which agen-
cies submit any material for publication in the state register, and he
way withhold publication of any material not submitted according to the
form or procedures he has prescribed. The commissioner of administra-
tion may organize and distribute the contents of the register according
to such categories as will provide economic publication and distribution|
and will offer easy access to information by any interested party.

Creates the Office of Hearing Examiners.

L6
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is to leave preciseness and detail of the application of legislative policy to
administrators who supposedly will bring an expert's familiarity to bear upon the
problems under consideration.77 The act requires formal adoption of rules only
when they are to have the force and effect of law.78

The courts believe that to vest regulatory power in an administrative agency
implied that the agency has the power to formulate necessary classifications within
the area of regulation so vested.79 It should be noted that when the courts
declare an agency action invalid, the determination of invalidity does not transfer
the agency's legislative powers to the courts.80 In addition, the legislature is !
constitutionally prohibited from delegating to the judicial branch duties which are |
essentially administrative in nature.

The APA is designed to prevent administrative officials from exercising
discretion by mere whim or impulse, however well-intentioned they may be, but
requires them to follow due process in their official acts and in the promulgation j
of rules defining agency operations.82 The adoption of a rule is in itself a
discretionary function. However, once adopted, an administrative agency does not |
have discretion to ignore its rule, and once it is filed with the Secretary of
State, this rule has the force and effect of law and binds the agency which adopts J

it.83 The Supreme Court judicially notices documents filed with the Secretary ]

of State.84 The function of judicial notice is to expedite litigation by (1)
eliminating cost or delay; (2) formally proving matters of fact which are otherwise g
demonstrable; and (3) resorting to unquestionable sources of information.8
Nevertheless, the court's decision on matters of law are binding upon administrative
agencies and courts can, by writ of mandamus, compel performance of a judicially
determined mandatory duty rather than remand to the agency for further proceedings
under the APA.86

The APA requires an administrative board or agency to state with clarity

and completeness the facts and conclusions essential to its decision so that a /

reviewing court can determine from the record whether the facts furnish justifiable
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reason for the agency's action. Where there is a lack of evidence to support the
agency's conclusions, the APA requires the district court to remand the case back to
the agency to receive additional evidence and testimony.87 The courts have also
ruled that where the evidence on the record in a hearing permits more than one
inference to be drawn, regardless if the evidence is conflicting or undisputed, the
findings of the hearing examiner must be upheld by the court.88 If the hearing record
is incomplete at first, but corrected by addition to the official record, and there
was what in substance was a complete record before the court, judicial review is
possible without remand to the agency.8

In sum, the APA is an act to meet due process requirements in the delegation
of legislative functions to an administrative agency. If the agency adopts rules
pursuant to that delegated authority, then the APA should be followed in promulgating
those rulgs.90 However, specific provisions of a statute relating to administrative
procedures take precedence over general provisions of the APA.91 The APA will
prevail over conflicting statutory provisions dealing with appeals of decisions.9

A second major area where the courts have interpreted the APA is the role of
judicial intervention of agency decisions. The issues involved in judicial review
include the right to review and the applicable standard for review.

Minnesota Statutes §15.0424-,0426 clarify the right of judicial review by
any party aggrieved by an agency decision. The right to review expires 30vdays
after the agency issues its order and the petition for review of the agency
decision must be filed within 30 days or the court is without jurisdiction to hear

93,94 One standard that the court has used, where a statute is

the complaint.
ambiguous about the right to review, is that if there is evidence of public demand
for review of agency decisions, a hearing is required and the decisions arrived

at as a result of that hearing are subject to judicial review by an aggrieved

party. Consequently, there is a presumption in favor of judicial review of agency

decisions in absence of language to the contrary.
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One important question that arises in the right to judicial review by an
aggrieved party is how "aggrieved" must that party be? The modern tendency in
federal and Minnesota courts is to reduce '"lack of standing'" as a defense of or
hindrance in considering and resolving substantive questions involved in litigation.
The Minnesota Supreme Court has interpreted an "aggrieved party" under the APA
to be a person who is injuriously or adversely affected by the judgment or decree
of an administrative board when it operates on his or her right of property or
bears directly upon his or her personal interest.96 The courts use the "injury
in fact" test for standing to challenge administrative actions under the APA
unless there is a clear legislative intent to the contrary.9

How much injury must be shown? The United States Supreme Court in United

States v. Students Challenging Regulatory Agency Procedures, 1973 ruled:98

The Government urges us to limit standing to those who have been
'significantly' affected by agency action. But, even if we could begin
to define what such a test would mean, we think it fundamentally miscon-
ceived. 'Injury in fact' reflects the statutory requirement that a
person with a direct stake in the outcome of a litigation--even though
small--from a person with a mere interest in the problem. We have
allowed important interests to be vindicated by plaintiffs with no more
at stake in the outcome of an action than a fraction of a wvote,. . . a
$5.00 fine and costs, . . . and a $1.50 poll tax.

. « . While these cases were not dealing specifically with section 10

of the APA, we see no reason to adopt a more restrictive interpretation of
'adversely affected' or 'aggrieved.' As Professor (Kemneth C.) Davis

has put it: 'the basic idea that comes out in numerous cases is that an
identifiable trifle is enough for standing to fight out a question of
principle; the trifle is the basis for standing and the principle supplies
the motivation.

In Sierra Club v. Morton, 1972, the court also noted:99

Where the party does not rely on any specific statute authorizing
invocation of the judicial process, the question of standing depends
upon whether the party has alleged such a 'personal stake in the
outcome of the controversy,' . . . as to ensure that 'the dispute
sought to be adjudicated will be presented in an adversary context
and in a form historically viewed as capable of judicial resolution'., . .
Where, however, Congress has authorized public officials to perform
certain functions according to law, and has provided by statute for
judicial review of those actions under certain circumstances, the
inquiry as to standing must begin with a determination of whether the
statute in question authorizes review at the behest of the plaintiff.’
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Congress may not confer jurisdiction on Art. III feperal courts to
render advisory opinions. . . or to entertain 'friendly' suits. . .

or to resolve ' political questions,'. . . because suits of this
character are inconsistent with the judicial function under Art. ITI.
But where a dispute is otherwise justiciable, the question whether the
litigant is a 'proper party to request an adjudication of a particular
issue,' . . . is one within the power of Congress to determine.
(Citations omitted.)

Two other related points about standing are of interest. First, government
agencies cannot demand formal hearings based upon constitutional due process;
| . 100
rather, they can only do so based upon a statute conferring the right.
Individuals owning land within a designated corridor can, as "aggrieved parties,"
appeal the issuance of a certificate of corridor compatibility by MEQB and
, . 101
construction permits.

Another important question i1s under what circumstances the court will overturn
or modify an agency's decision. As noted earlier, if the record shows a lack of
evidence, then the court will remand or send back the case to the agency for further -
hearings. There are numerous cases that have been decided by the courts,
particularly within the last decade or so, that answer this question. Generally,

, ' - , . 102 , ,
the review of an agency's decision is very limited. Unless there is manifest
injustice, the trial court and the Supreme Court must refrain from substituting
their judgments concerning inferences to be drawn from evidence for the judgment
of the agency (even though the court would be inclined to reach different results
) 103
if it were the agency).

In short, decisions of administrative agencies enjoy a presumption of correctness,

and deference should be shown by courts to the agency's expertise and its special

o . . 104
knowledge in the field of its technical training, education, and experience.

" Overall, the court will not interfere with the conclusions of administrative agencies

unless it appears that the agency has violated constitutional provisions, has
exceeded its statutory authority or jurisdiction, has followed unlawful procedures,
has proceeded on an erroneous theory of law, has taken action without substantial

evidence in support thereof, or has acted arbitrarily or capriciously so that its
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, . . , , 105
determination represents its will and not its judgment.

A third major area where the courts have interpreted the APA is that of the
special case involving quasi-judicial agencies. Determining whether an agency acts
judicially or quasi-judicially is difficult and no hard and fast rule can be
applied; rather it is necessary in each instance to examine the nature and '"quality"
of the action taken by the agency. One step in determining whether an agency acts
quasi-judicially is to consider whether the function being examined involves an
exercise of discretion and requires notice and hearing under the APA.106 The court
looks at the record of the agency's action as a whole and examines that action to
determine whether it affects a personal right or obligation.lo7 Another method of
detecting quasi~judicial administrative agencies is to determine whether the agency
resolves controversies and must wait for parties to appear before it rather than
acting upon its own initiative.108 Quasi-judicial agencies do not have standing
to appeal their decisions overturned by a lower court.lOg

Energy-related agency activities that may be quasi-~judicial include the
issuance of a certificate of need by the Minnesota Energy Agency, the issuance
of a certificate of site compatibility by the MEQB, permitting functions of

permitting agencies, and rate determinations by the Public Service Commission.

B. Minnesota Envirommental Rights Act

Although Congress and the states have passed numerous laws recognizing and
encouraging public participation, the idea of public involvement is stated best |

in the National Envirommental Policy Act of 1969, This act emphasized the

. ‘s , . , , , 110 1
importance of citizen involvement in enhancing the quality of the environment:

The Congress recognizes that each person should enjoy a healthful
environment and that each person has a responsibility to contribute
to the preservation and enhancement of the environment.

Minnesota put teeth in this statement when it enacted the Minnesota Environ-
mental Rights Act (MERA) in 1971. The purpose of MERA is spelled out in its

, , 111 i
opening section: ]
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The legislature finds and declares that each person is entitled by

right to the protection, preservation, and enhancement of air, water, land,
and other natural resources located within the state and that each person
has the responsibility to contribute to the protection, preservation, and
enhancement thereof. The legislature further declares its policy to create
and maintain within the state conditions under which man and nature can
exist in productive harmony in order that present and future generations
may enjoy clear air and water, productive land, and other natural resources
with which this state has been endowed. Accordingly, it is in the public
interest to provide an adequate civil remedy to protect air, water, land,
and other natural resources located within the state from pollution,
impairment, or destruction.

A summary of the provisions of MERA is contained in Table 2-11,

Prior to the passage of MERA, the people of Minnesota were unable to protect
the environment effectively through judicial action. Any person whose property
was injuriously affected or whose personal enjoyment was lessened by a nuisance
such as environmental pollution could maintain a private nuisance action.112 If the
nuisance affected a considerable number of people, then the right to recovery
damages was modified.113 Under this circumstance an individual had to sho& that
he or she suffered an injury that was special or peculiar to him or herself and
not.common to the general public before he or she could recover damages.114 In many
circumstances this was difficult, if not impossible, to do.

The Minnesota Environmental Rights Act changed this. MERA extends the ability

of private individuals and groups to maintain an action to protect the environment

by extending 'standing” to:llS

Any person residing within the state; the attorney general, any
political subdivision of the state; any instrumentality or agency of
the state or of a political subdivision thereof; or any partnership,
corporation, association, organization, or other entity having share-
holders, members, partners, or employees residing within the state
may maintain a civil action in the district court for declaratory or
equitable relief in the name of the state of Minnesota against any
person, for the protection of the air, water, land, or other natural
resources located within the state, whether public or privately

owned from pollution, impairment, or destruction; provided, however,
that no action shall be allowable hereunder for acts taken by a person
on land leased or owned by said person pursuant to a permit or license
issued by the owner of the land to said person which do not and cannot
reasonably be expected to pollute, impair, or destroy any other air,
water, land, or other natural resources located within the state;
provided furtherthat no action shall be allowable under this section
for conduct taken by a person pursuant to any environmental quality
standard, limitation, regulation, rule, order, license, stipulation
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TABLE 2-11

SUMMARY OF Ti L : I G

PURPOSE

M.S.

§ 116B.01

§ 116B.02

§ 116B.03

§ 116B.04

§ 116B,05

—

.13

PURPOSE., The legislature finds and declares that each person is en-
titled by right to the protection, preservation, and enhancement of
alr, water, land, and other natural resources located within the
state and that each person has the responsibility to contribute to
the protection, preservation, and enhancement thereof. The legis~
lature further declares its policy to create and maintain within
the state conditions under which man and nature can exist in pro-
ductive harmony in order that present and future generations may
enjoy clean air and water, productive land, and other natural re-
sources with which this state has been endowed. Accordingly, it
is in the public interest to provide an adequate civil remedy to
protect air, water, land, and other natural resources located with-
in the state from pollution, impairment, or destruction.

Definitions.

CIVIL ACTIONS. Subdivision 1. Any person residing within the
state; the attorney general; any political subdivision of the
state; any instrumentality or agency of the state or of a politi~-
cal subdivision thereof; or any partnership, corporation, associa-
tion, organization, or other entity having shareholders, members,
partners or employees residing within the state may maintain a
civil action in the district court for declaratory or equitable
relief in the name of the state of Minnesota against any person,
for the protection of the air, water, land, or other natural re-
sources located within the state, whether publicly or privately
owned, from pollution, impairment, or destruction; provided, how-
ever, that no action shall be allowable hereunder for acts taken
by a person on land leased or owned by said person pursuant to a
permit or license issued by the owner of the land to said person
which do not and can not reasonably be expected to pollute, impair,
or destroy any other air, water, land, or other natural resources
located within the state; provided further that no action shall be
allowable under this section for conduct taken by a person pursuant
to any environmental quality standard, limitation, regulation, rule,
order, license, stipulation agreement or permit issued by the pol-
lution control agency, department of natural resources, department
of health or department of agriculture.

Subdivisions 2 through 5 establish procedures affecting judicial
review.

Plaintiff need only show a prima facie case. Defendant may rebutt
by showing contrary evidence or "nmo feasible or prudent slterna-
tive and conduct at issue is consistent with . . . promotion of
public health . . ." Economic considerations alone do not consti-
tute a defense.

Provides for judicial and legal procedures for actions brought under
the act.




105

agreement or permit issued by the pollution control agency, department
of natural resources, department of health or department of agriculture.

The act provides for four types of suits including action to (1) enforce
existing environmental quality standards; (2) étop activities that adversely affect
the enviromment; (3) permit intervention into administrative proceedings or judicial
review thereof where the decisions of the proceedings may cause pollution; and (4)

challenge the adequacy of environmental standards or regulations.ll6 The relief

1
the court may grant includes: 17

The court may grant declaratory relief, temporary and permanent
equitable relief, or may impose such conditions upon a party as are
necessary or appropriate to protect the air, water, land, or other
natural resources located within the state from pollution, impairment,
or destruction. When the court grants temporary equitable relief, it
may require the plaintiff to post a bond sufficient to indemnify the
defendant for damages suffered because of the temporary relief, if
permanent relief is not granted.

The ultimate effect of MERA is to allow the principal function of the courts in

environmental matters to occur. This function was described by Joseph Sax in

Defending the Environment:l18

The principal function of courts in envirommental matters is to
restrain projects that have not been adequately planned and to
insist that they not go forward unless and until those who wish
to promote them can demonstrate that they have considered and
adequately resolved, reasonable doubts about their consequences.

A recent law review commentary on MERA summarized the reasons for the law's
enactment:

In the past, only legislative or administrative action had the potential
to effectively protect the enviromment. Recent years, however, have

seen the rise of increased sentiment that this potential has not been
fulfilled. Legislation such as the Minnesota Environmental Rights Act

is a major response to this problem., It provides a third alternative

for protection of the environment. By giving courts more power to deal
with environmental matters, it not only allows citizen initiative to play
a part in preservation of ocur natural resources buy may also serve as

a catalyst for increased administrative response to such problems.

However, this type of legislation is based on the premise that the

courts will be more receptive to increased protection of natural resources
than are administrative agencies set up to pursue that goal. To the
extent this is an accurate evaluation, the Act will provide for increased
protection of the environment.
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The Minnesota Environmental Rights Act (MERA), like most other laws reviewed
in this chapter, has been reviewed by the courts. The courts in interpreting MERA
believe this law was enacted to ensure that effects on the environment were
considered by persons conducting any type of activity within the state falling in

, 120 , , ) . s
the purview of the act. The legislature intended to permit private citizens to
bring or intervene in civil actions to protect the state's natural resources when-

ever they thought the government had not done an adequate job of protecting the

, 121 , .
environment. MERA has in effect created the fight for each person to preserve
and protect the natural resources within the state and has created a legal remedy

. . . . 122
for implementing this right.

Each citizen who brings a civil action under MERA must make a prima facie show-
ing that the conduct of the defendant violates or is likely to violate an environ-—
mental standard, license, or agreement. To establish a prima facie case under MERA
the citizen must prove that a protectable natural resource is involved and that
pollution, impairment, or destruction of that resource is occurring or likely to

123 y . . . .
occur., MERA allows the citizen to establish pollution, impairment, or
destruction of the environment by proving that the conduct in question violates any
environmental quality standard, rule, or regulation of the state or political sub-
division, or by proving that the conduct materially adversely affects or is likely
, 124 , :
to affect the enviromment. The defendant may rebutt the prima facie case by
showing that there is no feasible or prudent alternative existing and that its g
, . 125
conduct will promote the public health, safety, or welfare. In sum, MERA confers
a right of '"standing" upon citizens to bring civil actions to protect the public
. 126
health, welfare, and the environment.

C. Public Participation in Energy Statutes

In addition to the above two laws, the enabling legislation for the energy-
related agencies provide additional rights, procedures, and aid in facilitating
citizen participation in these administrative processes. Some of these rights,

procedures, and aids include (1) a citizen advisor notifies citizens and explains



107

the processes for siting power plants and lines; (2) a citizen advocate for residential
utility customers in rate requests by PSC regulated utilites is housed in the

Office of Consumer Services; (3) the EIS process provides for public review and

comment on site specific EIS's; and (4) a host of other procedures relating to
planning, rule making, hearings, and judicial review. A summary of the public parti-
cipation impact procedures i1s found in Table 2-12. The table reviews the type of
activities of energy-related agencies and shows (1) where the public may

participate in the process; (2) the help it receives; and (3) the statutory sources

conveying the rights and help.



TABLE 2-12

SUMMARY_UF PUBLIC ACCESS TO ENERGY RELATED DECISIONS

Type of
Actlvity

MFA Certificate
of Need

MEQB Power l.ine
Routing/Pover
Plant Siting

MEQB-EIS Process

MEQB Environmen-
tal Corrdination
Procedures

Permitting
Agencies:; MPCA
Permits (Air)

PSC Flectric 1
Rates

> Service Areas

newspapers,
other-—EA 504

legal newspapers,
public advisor,
certified mail

EQC Monitor,
Sec. of State,
Hewspapers,
Majling list

newspapers

Sec. of States
Newspapers,
Mailing list

maliling list

Planniag Ho Power Plant Study | NA NA NA No No
Arcas; hearings——
M.S. §115C.55
Rule Making Chapter 15 Chapter 15 Chapter 15 Chapter 15 Chapter 15 Chapter 15 Chapter 15
(M.S. §116H.08, (M.S. §116C.66) (M.S. §116D.04, (M.S. §116C.32) (M.S. §116.07, (M.S. §216A.05) (M.S. §216A.05)
.12, and .13) Subd. 2) Subd. 4)
Hearings N
1. Type Formal--Ch. 15 Formal--Ch. 15 Informal Formal--Ch. 15 Formal--Ch. 15 Formal--Ch. 15 & Formal--
6 MCAR §3.027 M.S. §216B.16 M.3. §216B.43
2. Notice State Register, State Register, State Register, Scate Register, State Register, State Register, Mailing listc

2. Standing

"Aggrieved party"”

"Aggrieved party"

"Aggrieved party”

"Aggrieved party"

"Aggrieved party"

"Aggriceved party'

3. Standing- Yes-~EA 503 No--MEQB 73(G), Yes--6 MCAR Yes~-9 MCAR Yes Yes
testimony |9 MCAR §2.211(E) 74(G), 9 MCAR No §3.106(a), 9 MCAR [§2.211(E) M.S. §216B.15 M.S. §216B.15
§2.407 §2.211(C)
4. Right to Limited--EA 506 Limited 9 MCAR No limit Limited--6 MCAR Limited--9 MCAR No limir-~PURPA -
Intervene |9 MCAR §2.211(B) [§2.408(c) §3.106(a), 9 MCAR [§2.211(B) of 1978 §121
"parcy” §2.211(B)
Judicial Review
1. Provision [Chapter 15 Chapter 15 Chapter 15 Chapter 15 Chapter 15 Chapter 15 Chapter 15

"Aggrieved party"

Pacrticipation

spectrum public
participation
M.S. §116C.59(2)

quived by petitien
of 500 people
M.5. §116D.04(3)

3. MERA Yes Yes Yes Yes Yes No No
4. Other No No No No No "Matter of right" ["Matter of right”
M.S. §216R.52 M.S. §216R.52
PURPA §121
Advisory No Yes Yes No No No No
Committee M.S. §116C.59(1) M.S. §116C.05
M.S. §116C.05 o
Public Advisor | No Yes No No No No No
M.S. §116C.59(3)
Citizen No No No No No Yes No
Advocate M.S. §45.17
Public Funding | No No No No No Yes No
PURPA §121
Other Public Na ) Yes~~broad T Yes—<EIS is re- No T No No o Nov T T
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CHAPTER THREE

PUBLIC PARTICIPATION IN ENERGY-RELATED DECISION MAKTNG

In a little over ten years America will celebrate the "bicentennial' of the rati-
fication of the Constitution of the United States of America. The Constitution and the
Bill of Rights were the culmination of the "shot heard around the world." 1In 1789 few,
if any, people foresaw the scope and direction government and technology would take 200
years later. Today, the impact of both government and technology pervade our life to an
extent never before faced by our species. The interface of government and energy tech-
nology occurred at about the same time as our revolution. As the dawn of the "industrial
revolution'" brought forth new products and new changes in economic and social aspects of
our culture, so tcodid the reformation and renaissance bring forth new ideas and new
opportunities for man to control his destiny. These changes, largely engendered by man
himself, have profound ramifications for policy issues today.

The notions of "free enterprise", "democracy', and ""due process" greatly influence
decisions and images people have about governmental policy. Today, Western society is
experiencing great debates over technology and its economic and social ramifications as
well as the ability and integrity of govermmental institutions to cope with the unantic-
ipated side effects that have accompanied many technologies. Energy technology is just
one of many examples where the technology and governmental institutions are being
questioned by many people (in particular, the debates of nuclear and coal power plants
and the associated high voltage transmission lines (HVTLs)). In Minnesota, public
concern expressed over power plants is considerable. The summary of the 1978 public
hearing on the power plant siting program of the Minnesota Environmental Quality Board
(MEQB) noted extensive public concern over many aspects of power plant siting.l In
addition, the increased militancy of some people over nuclear power and HVTLs and the

questioning by many parties of the adequacy and objectivity of government institutions
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2,3 With this

which make decisions on these technologies is becoming more common.
increased concern and militancy has come increased demand for 'public' input into
decisionmaking and demands for new institutions to resolve disputes. It may very well
be that '""the implementation of public policies concerning technology and the very
legitimacy of the responsible authorities may depend on the politics of participation.”4
Some utilities in Minnesota have stated that public participation has "mo place"
in energy-related decisionmaking.5 Other utilities have suggested that energy issues
are too complicated and 'cannot be carried out in an open forum . . . .16 The question
of whether there should be public participation in energy-related decisionmaking needs
to be examined in the social and political context of dispute resolution in a democracy.
Minnesota through its laws and Constitution, has established that public participation
is an integral part of decisionmaking. Section 2.6 of chapter two shows that public
participation is firmly entrenched as a policy in Minnesota government. In addition,

many studies including the final report of the Ford Foundation's Energy Policy Project:

A Time to Choose; the multi-volume study of the Nuclear Regulatory Commission: Improving

Regulatory Effectiveness in Federal/State Siting Actions; the United States Senate

Committee on Governmental Affairs report: Study on Federal Regulation, Vol. III: Public

Participation in Regulatory Agency Proceedings; the Association of the Bar of the City of

New York in its report: Electricity and the Environment: The Reform of Legal Institu-

tions; the Administrative Conference of the United States recommendation 28: Public

Participation in Administrative Hearings; as well as a whole host of other studies all

advocate that public participation is a necessary and integral part of decisionmaking,
particularly energy-related decisionmaking, and that it needs to be expanded and made
more effective,

This chapter will examine the efficacy of public participation mechanisms (section
3.2) and the equity of these mechanisms (section 3.3) to determine if the public can re-
alistically participate as an equal in the decisionmaking process. However, in order

to set the stage for examining public participation mechanisms in energy-related
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decisions, section 3.1 will review in a generic fashion the socio-political aspects

of dispute resolution involving technology in a democratic republic.

3.1 Dispute Resolution Involving Technology in a Democratic Republic

Regulatory processes, particularly those that result in decisions involving
technology, implicitly reflect values. These values, which in theory are the values
of the society at large, often reflect the concerns of a small group. The history
of regulation is full of instances in which an agency became a willing or unwilling
pawn of the group it was supposed to regulate. Under these circumstances, the
regulatory process reflected the values of the fox guarding the chicken coop rather
than that of the farmer protecting the chickens from the fox. In many situations
like this, the public almost immediately recognizes the incongruity and remedies the

1

problem. Technology, however, particularly "high technology,'" which is increasingly
common today, introduces an element not found in ordinary situations. This element is
the "image'" a technology presents to the person who uses it. For example, it has been
often reported that many people believe that milk comes from a factory and that they
see no relationship between milk and cows. This image can be explained because
agriculture has no relationship to the day—-to—day existence of many people. A broader
example affecting most people is the image of electricity. People do not ''see”
electricity. They flick a switch and a light goes on, an oven heats up, the TV turns
on, or the radio emits 'music.'" Many people do not associate electricity with power
plants, transmission lines, or "exogenous" effects such as air and water pollution.
Consequently, when problems arise with a technology in which people do not perceive
any relationship among themselves, the technology, and the regulatory process that
oversees the technology, it becomes difficult to understand that a problem may exist.
This section addresses issues relating to the regulatory process involving a

technology which elicits strong reactions from many sectors of the community. A

technology which increasingly affects the financial resources, health and welfare,
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and land values of the community, and which is extensively regulated by government,
deserves public scrutiny. Since the generation, transmission, distribution, and use
of electricity is so pervasive an element in our culture, the characteristics of
modern technology and the relationship between technology and values, conflicts

and control will be addressed.

A. Characteristics of Technology

Science and technology are practiced in many forms and by many types of
institutions. Basic research in physical, biological, and social sciences is
nearly always conducted in academic institutions and is largely supported by
government. Applied research and development, which denotes a broad range of
scientific and technological endeavors, are usually undertaken by industry or
government to meet a specific objective in order to satisfy a client, societal
need, or a "market.'" Another category of science and technology is that of
"practical engineering' in which the latest capabilities are employed to construct
facilities and devices or other goods for societal use.

In order to understand society's growing concern with technology, it is
necessary to understand some of the characteristics of modern technology. One
characteristic is the potency, of today's technology. Modern man's ability to
predict, control, and alter the physical milieu is awesome. Man can level mountains
and forests, change weather, and the flow of rivers.8 Man can now destroy himself
with chemicals of unbelievable toxicity, manufacture radicactive isotopes in such
quantities that only a small portion, if released, could destroy life on the entire
planet, and now experiments with genetic materials to synthesize new life forms

as if he were God.g’lO

'""We have now, or know how to acquire, the technical ability
11 . A :
to do nearly anything we want." This ability to 'do nearly anything we want'

introduces a qualitative difference in the relationship of man to technology that

did not exist even 50 years ago.
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A second characteristic of technology today is its ubiquity. Today's technology
is applied on a massive scale, usually for economic reasons, and affects nearly every-
one everywhere. Almost any given technology is likely to be diffused throughout
cultures in most of the world. Technology today touches nearly every aspect of our
lives. 1In addition, commercial interests permeate a technology in which they derive
a substantial economic benefit, which may result in the perpetuation of a technology
long after it is needed and long after a more prudent alternative is available. This
pervasiveness minimizes diversity both of technologies and lifestyles, ignores social
and envirommental consequences, indentures people to the technology, and "tends to

!

cause overengineered solutions to problems,' (i.e., often expensive, sophisticated

technology will be used when simple solutions would work just as well).12’13 Today,
"large scale change comes quickly and is dominated by technology.”14

A third characteristic of today's technology is its pace. Alvin Toffler coined
the term '"future shock" to describe the stress and disorientation that affects peoplé
when they are exposed to too much change in too short a time. Toffler believes that
"future shock" is 'mo longer a distant potential danger, but a real sickness from
which increasingly large numbers already suffer."15> Toffler believes that technology
is responsible for the fast pace of modern society. The "knowledge explosion" and
short-time period from idea to marketplace are the principal factors for this fast
pace. The time from idea to marketplace has decreased by half in the last few
16

decades.

A fourth characteristic of technology today is that it is self-accelerating. It

has long been noted that ideas and technology both fulfill and create expectations
simultaneously. These expectations in turn engender new ideas wHich create ''mew
instabilities and dissatisfactions demanding further change.”17 A c¢lassic example
involves the ability of scientists to detect low levels of chemical agents and the
effect this has had on public policy debate over the effects of toxic substances.

This characteristic of technology can be envisioned as a closed system, self-
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perpetuating and self-accelerating. The changes resulting from instabilities and
dissatisfactions with a technology often become demands not only for new technologies,
but also for new social and economic concepts and institutions. In short, science and
technology are levers which drive each other. WNew technologies point out gaps in
knowledge, and advances in basic research lead to new technologies with their
unsuspected problems.

Another characteristic of today's technology is that it often lacks direction.

It used to be said that necessity is the mother of invention. That this may no longer
be true was recognized more than eighty vears ago.18 Some people believe that
"competition' pushes technological advances whether companies like it or not.l9 Others
argue that the consumer should determine the technological advances of consumer goods,
via competition (the preference of one good over another).20 What consumer demanded
television, electric knives, airplanes and ''mukes''? 1Instead, these things were the
result of the "imperatives of technology,'" because of large investments, because of

the latency period between the idea or discovery and the appearance of a good in the
marketplace, and becauée the commitment to produce a good is inflexible."21 At present,
consumers must be sold on the "need" for many technologies, rather than being

allowed to choose the technology ''future man wishes to create for himself.

B. Technology and Values

The characteristics of technology with all their social ramifications, complex-—
ities, and implications have only recently been recognized and are not widely appreci-
ated. Many people, including some scientists, still cling to the notion that simplistic
technological solutions can be found to many of the social side effects of technology.
Such a notion indicates that there are no political components to technology policies,
that costs, benefits, and risks are equally distributed throughout society, and that
judgments and commitments can be based on complete and conclusive knowledge of the

consequences. The possibility that such assessments may eventually have disasterous
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effects is not even considered. Further, the possibility that technology may conflict
with the values of some people is ignored under assessments based upon the above
notions.,

If technology is defined as a technique of the sciences, then a technical solution
would be defined as a change only of technique and not of morality or values.22 Yet,
it is gradually being recognized that many problems resulting from technology have NO
technical solution, but rather require a fundamental extension in values.23 Examples

of problems for which there are no technical solutions include the 'arms race,'" the

1

"population problem," the "pollution problem," and others. This fundamental difference

in approach to problem solving (i.e., the difference between '"technical solutions and
extension of values'") may be illustrated by the following two stories.

The "tragedy of the commons' story was first told by a mathematician William
Foster Loyd in 1883:24

The tragedy of the commons develops in this way. Picture a pasture
open to all. It is to be expected that each herdsman will try to keep as
many cattle as possible on the commons. Such an arrangement may work
reasonably satisfactorily for centuries because tribal wars, poaching, and
disease keep the numbers of both man and beast well below the carrying
capacity of the land. Finally, however, comes the day of reckoning, that
is, the day when the long-desired goal of social stability becomes a reality.
At this point, the inherent logic of the commons remorselessly generates
tragedy.

As a rational being, each herdsman seeks to maximize his gain.
Explicitly or implicitly, more or less consciously, he asks, '"What is the
utility to me of adding one more animal to my herd?'" This utility has one
negative and one positive component.

1) The positive component is a function of the increment of one animal.
Since the herdsman receives all the proceeds from the sale of the additional
animal, the positive utility is nearly +1.

2) The negative component is a function of the additiomal overgrazing
created by one moure animal. Since, however, the effects of overgrazing are
shared by all the herdsmen, the negative utility for any particular decision-
making herdsman is only a fraction of -1.

Adding together the component partial utilities, the rational herdsman
concludes that the only sensible course for him to pursue is the add another
animal to his herd. And another, and another. . . . But this is the conclusion
reached by each and every rational herdsman sharing a commons. Therein is the
tragedy. Each man is locked into a system that compels him to increase his herd
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without limit--in a world that is limited. Ruin is the destination toward
which all men rush, each pursuing his own best interest in a society that
believes in the freedom of the commons. Freedom in a commons brings ruin
to all.

The '"tragedy of the commons' story illustrates the pollution problem clearly.
Instead of cattle overgrazing a commons, air and water emissions from society's
artifacts are overloading the biological milieu. It is not mathematically possible
to maximize for two variables at the same time; in other words, one cannot use the
environment as a cesspool and still preserve the integrity of that environment. A
fundamental extension of values is essential to recognize that the environment is
the "commons'" and that the protection of the environment and human health must take
precedence over the economic advantage of the entrepreneur.

The second story which may be titled '"What has Posterity Ever Done for Me?" was
written by economist Robert Heilbroner:25

Will mankind survive? Who knows? The question I want to put is more
searching: Who cares? It is clear that most of us today do not care--or
at least do not care enough . . . Would we care enough for posterity to pay
the price of its survival?

I doubt it. A thousand years is unimaginably distant. Even a century
far exceeds our powers of empathetic imagination. By the year 2075, I shall
probably have been dead for three quarters of a century. My children will
also likely be dead, and my grandchildren, if I have any, will be in their
dotage., What does it matter to me, then, what life will be 1like in 2075,
much less 30757 Why should I 1lift a finger to affect events that will have
no more meaning for me 75 years after my death than those that happened 75
years before I was born?

There is no rational answer to that terrible question. No argument
based on reason will lead me to care for posterity or to lift a finger in
its behalf. Indeed, by every rational consideration, precisely the opposite
answer 1s thrust upon us with irresistible force. As a Distinguished Professor
of political economy at the University of London has written in the current
winter issue of Business and Society Review:

Suppose that, as a result of using up all the world's resources,
human life did come to an end. So what? What is so desirable about
an indefinite continuation of the human species, religious convictions
apart? It may well be that nearly everybody who is already here on
earth would be reluctant to die, and that everybody has an instinctive
fear of death. But one must not confuse this with the notion that, in
any meaningful sense, generations who are yet unborn can be said to be
better off if they are born than if they are not.
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. Geological time (has been made comprehensible to our
finite human minds by the statement that the 4.5 billion years-
of the earth's history (are) equivalent to once around the world
in an SST. . . . Man got on eight miles before the end, and
industrial man got on six feet before the end. . .Today we are
having a debate about the extent to which man ought to maximize
the length of time that he is on the airplane.

According to what the scientists now think, the sun is
gradually expanding and 12 billion years from now the earth will
be swallowed up by the sun. This means that our airplane has time
to go round three more times. Do we want man to be on it for all
three times around the world? Are we interested in man being on for
another eight miles? Are we interested in man being on for another
six feet? Or are we only interested in man for a fraction of a
millimeter—--our lifetimes?. . . .

., « . It is one thing to appraise matters of 1life and death by the
principles of rational self-interest and quite another to take responsibility
for our choice. I cannot imagine . . . personally consigning humanity to
oblivion with the same equanimity with which [many] write off its demise.

I am certain that if [someone] were made responsible for determining the
precise length of stay of humanity on the SST, he would agonize over the
problem and end up by exacting every last possible inch for mankind's
journey.

Of course, there are moral dilemmas to be faced even if one takes

one's stand on the "survivalist' principle. Mankind cannot expect to

continue on earth indefinitely if we do not curb population growth, thereby

consigning billions or tens of billions to the oblivion of nonbirth. Yet,

in this case, we sacrifice some portion of life-to-come in order that life

itself may be preserved. This essential commitment to life's continuance

gives us the moral authority to take measures, perhaps very harsh measures,

whose justification cannot be found in the precepts of rationality, but

must be sought in the unbearable anguish we feel if we imagine ourselves as

the executioners of mankind.

The '"posterity'" story is really an extension of the '"tragedy of the commons" story.
The "tragedy of the commons” story illustrates that in order for a technology to be
acceptable it must preserve the community. This is an accepted value. The "posterity"
story states that the preservation of the community must extend to generations yet
unborn. This is also an accepted value. When a technology negatively affects the
community or life yet unborn, it directly challenges the values of people. The
challenge of human values by technology is bound to generate conflict.

Some decision makers have argued that the duty to posterity ceases with the

collapse of society's political institutions. If so, why then not maximize the
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benefits of technology in one's own generation and let the inevitable collapse of
political institutions occur after one's death? The fallacy of the argument is
apparent. Either a value is morally imperative or its ceases to be a value. The
imposition of arbitrary distinctions such as the viability of political institutions
implies that value may not have existed to begin with.

The decisions regarding technology today do not include the consideration of
values (except that of maximizing one's individual profits). True, anyﬁhing that peoplev
want or think is good may be called a human value. If one assumes that people do not
desire something because it is good, but that people consider it good because they
desire it, then one may create values indiscriminately regardless of the effects on
commons or posterity. Money is often called a '"false'" value, but it is obviously still
valued. The same can be said about technology. It is a common assumption that technol-
ogy (and the acquisition of property) is an end in itself. This assumption is continu-
ously reinforced '"by the energy that is used in making [things], the idolatry of
efficiency as the sovereign ideél, the boasts of our wealth and power, and the national
goal of steady economic growth.”26 While one cannot separate the means from the ends,

one can distinguish between means and ends, both personally and for ''sizing up our

" As noted previously, one of the characteristics of modern life is the pace

society.
at which technologies cause changes. Not only does technology change, but values are
changed and destroyed at an increasing rate. "To the extent man can do all the things
he can do and knows it, we are entitled to speak of the end of the world and the
existence of an existential revolution. . . . Absolute power over himself and [the]

environment puts man in a radically new moral position.”27

C. Technology and Conflict

An examination of history shows constant tensions between two opposite forms of
social organization--between small-and large-scale organizations and between personal

autonomy and institutional regulation. Lewis Mumford believes that these conflicts
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are "deeply embedded in technology itself." He finds that conflict exists between
"democratic techniques" (small-scale methods of production involving ''small-scale

human relationships' which permit a great deal of personal autonomy) and "authoritarian
techniques" (centralized political control over large-scale units that includes forms
of compulsion and physical coercion for the performance of technical tasks).28

If individualism can be defined as having a belief system and community defined
as having belief systems in synchronization with others, then, technology becomes a
tool for putting belief systems out of synchronization. Many social problems are the
result, then, of the artifacts of soclety technology. More explicitly, the defects in
modern society attributable to technology are 29

(1) that change in our society is dominated by technology;

(2) that no institutions exist in our society to aggressively explore

the general implications of any specific technology;

(3) that competitive pressures in politics and economics do not
guarantee that societally significant implications will be
adequately explored;

(4) that the present promotional process is operationally biased
away from a pervasive consideration of the general implications;

(5) that with this process, the neglected implications of a technology:
may, in fact, be socially determinative; and

(6) that in a society increasingly circumscribed by diminshing
resources, space, continuity and privacy, this situation constitutes
a serious defect.

At present, society assesses techmnological change '"based on the market criteria of
private innovators or on the fragmentary and diverse judgments peculiar to the special
interests of governmental agencies and professional groups. The point of view is
narrow, unitary, and self-interested; and the time interval of concern is internally
legislated, reflecting the specific time scales natural to each institution's function."30

The presently narrow basis of assessment of technology ignores "many substantive
social interactions along with the portion of society involved by those interactions . . .
the technology is implemented and is marketed at what is usually a socially fictitious
value."2l The GNP, for example, is a 'value" (as the late Robert Kennedy observed) that

takes into account '"meither our wit nor our courage, neither our wisdom nor our learning,

neither our compassion nor our duty to our country. . . . 1t measures everything, in
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short, except what makes life worthwhile." In sum, some technologies may commit

us to what are essentially '"Faustian bargains."

Modern technology has introduced a qualitative difference in the way man perceives
the viability of the species. ''Controlling technology in all its ramifications may be
the supreme test of our species' adulthood."3? One vision was expressed by Franklin
Wallick of the UAW:33

It 1s easy to resign ourselves to the biblical torture of Armageddon
and assume that things will get worse and never get better until some
cataclysmic downfall of wastern technology. Men and women will die off,
employers will enter the workplace with gas masks and ear muffs, workers
unlucky enough to escape will be sentenced to industrial prisons, and those
who survive with superior genes will be allowed to breed a new generation
sturdy enough to resist the technological horrors of the future. Such a
fate is not impossible if the working population is driven headlong to
deeper industrial perils. Armageddon at the workplace is, indeed, man's
destiny if neglect is not halted and replaced with vigilance.

D. Energy Technology

How does this discussion relate to energy policy? Technology is, of course, based
on the use of energy (and increasingly in the form of electrical energy); uoreover,
energy technologies themselves affect the culture. The process of how power plants are
sited, whether in Minnesota or elsewhere, can affect people's values. Power plant siting
contains dissimilar but interacting elements (e.g., the second law of thermodynamics,
money, city culture, transportation, asthetics, property rights, physical comfort,
greed, private interests, the general welfare, the physical and biological milieu, etc.)
and a wide variety of people who take an interest in the location of the plants. The
various interests that aggregate around siting decisions are often insufficiently
expressed. The points of common purpose and conflict are not always revealed. The
relative weight assigned to each interest is not uniform nor is it often known. Con-
sequently, decisions may be made under conditions that are momentarily expedient;
they may be influenced by some ill-defined sense of general welfare; or they may be based
upon insufficiently informed judgments. In addition, decisions may contain concealed

consequences relating to the values of many people including those values involving
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land use, property rights, and civil rights.34 In short, energy technologies exhibit
the characteristics of technology generally.

The Nuclear Regulatory Commission (NRC) in its 1977 report on Improving Regulatory

Effectiveness in Federal/State Siting Actions has identified several major defects in

the siting process. The Commission states that (1) "the long-term plans of utilities
are often not exposed to public review and comment until the last possible moment;"

(2) "Need-for-power issues are regularly litigated . . . long after heavy financial
commitments are made to individual projects and long after states have passed judgment

' and (3) "the general public--the rate payers and taxpayers—-—

on the need-for-power;'
feel uncomfortable with the present process and generally lack confidence in it. . . .
They want a greater degree of involvement, more information and greater assurances that
their interests are being served.'3”

Policies concerning technology, particularly energy technology, have frequently
been the source of political conflict. Nuclear energy in particular is a visible
target, and many of the dramatic implications of policies regarding this issue
(diversion, weapons, waste storage, ''melt-downs', etc.) increase the public's general
wariness of technology. The social and political impacts of energy technologies are
so great that technical information in and of itself is insufficient to influence
public opinion. For example, Sweden's "study circles" (public information seminars
held by the government) not only did not change the public's mind, but eventually led
to a change in government. ''The Swedish experience implies that the usual procedures
for decisionmaking, in which fully formed plans are thrust upon the public as if they
were noncontroversial technical decisions, may be inappropriate in this sensitive area.
A participatory process that realistically confronts the difficult choices involved in
energy policy would not avoid conflict, but might bring better focus to the issues of

concern to the public, and thereby reduce the hostility that often prevails in nuclear

debates. 36
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Since the 1973-1974 Arab oil embargo, the tern "energy crisis' has been repeated
time and time again by the energy industry and the government to indicate that there
is a shortage of energy. By definition, there can be no shortage of energy under the
law of conservation of matter and energy, which states that matter and energy cannot
be destroyed--they may only change form. Consequently, the term "energy crisis' is
a euphemism for a shortage of cheap, convenient, and readily accessible supply of
"usable" energy, i.e., it is a term for the rising costs to feed technologies (the
energy slaves of our culture). Further, the term suggests a direction toward a vision
of Ferkess' 'technological man" in a ”technological society.”" This vision presents
man as perpetually dependent on slaves (either human or machines) to do his work.
Such a vision i1s inconsistent with the obvious inequity of the system and impotence
of the people dependent upon these slaves. The '"energy crisis'" focuses attention on
the scarcity of fuel for these slaves, but does not address '"whether free men need
them."37 The emergence of man as the dominant life férm of his physical environment
and the shift in his role from a minor member of natural systems to an almost
exclusive occupant of modern industrial cultures is really a story in the change of
man's power support. These changes follow within tight limits of power availability
and are not adequately understood. Perhaps it is the images within our culture that

fail to permit us to ask the correct, leading questions about energy?38

E. Technological Decision Making

It has long been held that the public at large strongly supports science and
technology. Recently, many scientists have stated that the public is becoming
hostile and alienated by technology. A recent study by Todd La Porte and Daniel
Metlay has shown that the public at large has mixed feelings regarding technology.
This study indicates that people who react disfavorably to technology (this is not
the same as being anti-technology or having a '"luddite mentality") are those people

who are more aware than others of the social consequences that technology may have
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and of the way these consequences may affect their wvalues. The evidence available
. . 39
about the public's attitude toward technology suggests:
(i) The public makes a distinction in their evaluations of the

outcomes of scientific work and technological work; (ii) the public's

reaction to the impact of technology upon society is one of wariness

and some skepticism; (iii) the public applies a rather wide range of

sometimes contradictory values to its evaluation of technology; (iv)

the public has a distrust of the institutions associated with decision-

making in technical policy areas; and (v) a clear element of political

ideology is present in the evaluations of technology made by an important

segment of the public.

The central theme of this section has been the belief that technical development
needs guidance and control. '"If we are to maintain and strengthen our legal and
social system, in a free scciety, a way must be devised to control the process before

140 Many circumstances have brought about this situation in which

it overpowers us.

potential deleterious conflict of unrestrained technological development far outweighs

the possible benefits afforded by the technology. The litany of individual events is

beyond the scope of this paper. Yet, it is clear that our society must exercise

control over the direction and pace of technology or risk great injury to our species.

On the conditions imposed by a technological and technocratic society, there is little

hope or meaning in the future unless one goes with the "plans'" of accelerated techno-

logical progress. For those who have 'thrown off the myth of the machine, the next

. LAl

move is ours.
Two very complex problems arise when the control of technology is advocated.

Control by whom? Control in accordance with what values? The remainder of this

paper will attempt to answer these two questions. There are three generally accepted

categories of technological control: (1) the doctrine of moral responsibility; (2)

institutional control by govermment; and (3) the doctrine of democratic contrel.

One should note that the present system (control by special interests and entrepeneurs)

'

is the doctrine of "laissez faire'" and "caveat emptor,' which, by definition, means no

social control at all.
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1, Doctrine of Moral Responsibility

The doctrine of moral responsibility. provides that a scientist or engineer has
the duty to 'develop knowledge which they perceive to be good and to act to prevent
the development of fields of knowledge which they believe will be harmful indepen-
dently of any political or social institution within the culture.”42 In short,
it requires scientists and engineers to take a "Hippocratic oath" and to forswear
participation in technical developments which would reduce the social welfare.

The principal argument for the doctrine of moral responsibility is that scientists
and engineers who discover or develop new areas of knowledge have a deeper
understanding of the moral and political consequences of this knowledge than does
the general public. They are therefore in a position which requires them to make
judgments to prevent any harmful consequences that they foresee.

There are a number of problems with this doctrine and its compatibility with
a democratic society. At best, the doctrine of moral responsibility is paternalistic.
It could develop a technological elite who would determine what is good for 'the
people.'" Pascal described tyranny as the extension of authority beyond competence.
Some argue that the "key problem that we have to deal with is the paternalism of
expertise within a socioeconomic system which is so organized that it is in-
extricably beholden to expertise. And, moreover, to an expertise which has learned
a thousand ways to manipulate our acquiescence with an imperceptible sublety."44
Scientists and engineers who act and become advocates for technologies would do so
on the basis of their moral values, and not necessarily on the basis of community
values. In sum, that scientists should be endowed with the authority to assume
full moral responsibility for the social impact of science and engineering is to-
tally incompatible with any notion of a democratic society.

Asking a scientist to take responsibility for technology, assuming that he
would even wish to do so, and further assuming he has no political or economic interesc
in the outcome, has certain contradictions in it. On one hand, the scientist or en-

gineer would receive a signal from society that says: "If you don't do as we ask, we wil
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condemn you for not acting like a responsible citizen.' On the other hand, our
traditional laissez faire signal would be: '"If you do behave as we ask, we will

secretly condemn you as a simpleton who can be shamed into standing aside while the

rest of us exploit the commons.'" If we give a man control and ask him not to
exploit a commons "in the name of comnscience," 'What are we saying to him? What
n45

does he hear?'

A related ethical problem is the degree to which a scientist or engineer can
influence the application of the power of science and technology. ''The customary
view is that the scientist and the fruits of his labor are morally neutral, impartial
and objective.''40 Therefore, scientists and engineers in the practice of their work
are amoral. How can you ask a man to make moral decisions about work he considers
amoral? Consequently, the scientist and engineer are therefore limited by their own
expertise. Havold Laski noted: 47

It is one thing to urge the need for expert consultation at every
stage in making policy; it is another thing, and a very different thing
to insist that the expert's judgment must be final. For special knowledge
and the highly trained mind produce their own limitations which, in the
realm of statesmanship, are of decisive importance. Expertise, it may be
argued, sacrifices the insight of common sense to intensity of experience.
It breeds an inability to accept new views from the very depth of its pre-
occupation with its own conclusions. It too often fails to see round its
subject. It sees results out of perspective by making them the center of
relevance to which all other results must be related. Too often, also, it
lacks humility; and this breeds in its possessors a failure in proportion
which makes them fail to see the obvious which is before their very noses.
It has also, a certain caste-spirit about it, so that experts tend to
neglect all evidence which does not come from those who belong to their
own ranks. Above all, perhaps, and this most urgently where human problems
are concerned, the expert fails to see that every judgment he makes not
purely factual in nature brings with it a scheme of values which has no
special validity about it. He tends to confuse the importance of his facts
with the importance of what he proposes to do about them,

In sum, scientists and engineers '"have a special competence only in areas of their
technical expertise and are no better qualified than other citizens in making political
and moral choices. . . . Further, the more expertise and experience individual
scientists have in a given area, the more likely they are to have prejudgments and

conflicts of interest relating to even strictly technical questions in that area.”48
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Perhaps the reason that scientists and engineers have not become an important
political force in this country or elsewhere is because of their own limitations.

2. Institutional Control by Government

A second category of technological control is that of institutional control
by government with participation by the regulated interest and their technical
experts. Government decisionmaking on scientific and technological matters in-
volves: (1) promoting a technology by the allocation of financial, human, and
material resources, and (2) by regulation, which, in theory at least, involves the
control of social costs and risks to society, individuals, and government. Regu-
latory control involves intervention on behalf of society after the technology
is introduced. This is 1in contrast to the promotional aspect of decisionmaking,
which usually assumes there are minimal side effects and that it is in the public
interest to develop a technology. This promotional aspect cannot be overlooked.
Harold Green has noted that government expenditures account for twosthirds of
total outlays for research and development in the United States.49 Since public
funds are involved, it is assumed that they are spent to commercialize technologies
which are consistent with society's values and interests.

Yet government, particularly over the last ten or fifteen years, has esta-
blished within the executive branch numerous agencies and programs to deal with
the social ills resulting from technology, that is developed both by government
and industry. These agencies are staffed with experts (scientists, engineers,
economists, lawyers, doctors, and so forth) who exercise regulatory responsibility in
protecting the health, natural resources, environment, communications, movement of
goods and services, energy, etc., affecting people. Further, government has allo-
cated increased funds to research groups and universities to investigate the side
effects of technology.

Unfortunately, there are a number of administrative defects that cripple effective
government regulation. Foremost among these defects is that of delay. According to

\

the Landis Report: Report on Regulating Agencies to the President-Elect (1960), "The

"Achilles' heel' of the regulatory process is delay."50 Another characteristic of the
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regulatory process is that of inflexibility. ''Indeed, the regulatory process may

have become frozen in the last half century while the regulated industries grew and
developed around the commissions."?l A third defect of the regulatory process is

lack of information, due to inadequate staff and, since industry often has the only
reliable pertinent information, the reluctance of industry to release data which may
be used in regulatory actions that affect them.22 A fourth defect in agency regula-
tion is lack of agency expertise. The Landis Report concluded that many agencies have
suffered "a deterioration in quality at both the top level and throughout the staff."23
A fifth defect in government regulation is that of politics. Most agencies operate

in a decidedly political context. Since agency heads are appointed by the President
or Governor and confirmed by the legislative branch, they are often 'cleared" by the
relevant industry. This can often lessen the vigor of a political appointee.

President Nixon's Advisory Council on Executive Reorganization (Ash Council
Report) suggested that the inherent problem with regulatory efficency of independent
agencies was their lack of accountability to the President.>% However, others disagree.
Simon Lazarus and Joseph Onek concluded that ''the cenﬁral problem with all regulatory

agencies 1s their unresponsiveness to public concerns, and not their lack of account-

ability to the highest levels of the federal govermment,' and concluded:”?

The federal bureaucracy is, with dismaying frequency, overly deferential
to the business interests they are obligated to control. Too often its
administrators refuse to allow citizens to participate in agency proceedings,
and zealously guard from public view information vital to the economic
interests of consumers or to the health and safety of all citizens. Thus we
assert that the Ash Council should not have limited the scope of its inquiry
to independent agencies, but rather it should have reviewed the operation of
all federal regulatory activities. Moreover, we believe that the Council
should have been concerned primarily with proposing methods for insuring
agency responsiveness to nonindustry interests rather than increasing the

accountability of agencies to the President.

Another defect in the regulatory process is that of business pressure. As the
Landis Report noted, the '"daily machine-gun—like impact on both the agency and its
staff" can often take the form of ex parte communication between industry lobbyists

and commissioners. ''Those who make policy and regulate must necessarily have frequent
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contact with the industry in order to be well informed. Under the present system,
the possibility of improper influence or at least of charges of such influence is
always present.”56 These defects of process often result in errors of policy. Con-—
sequently, '"'governments, apparently, have never been able to make up their minds as

"57  on industry's part 'the

to which they dislike more, competition or monopoly.
operative belief seems to be that if enough studies are done, if enough documentation

is presented, somehow all will be well and the project can proceed as originally

58

planned. It is a belief that implies a choice, only one choice. . . ." their choice.

Permitting government to determine what is "good" and "bad" about technology is
the same as letting government decide what is good and bad by definition. Government
is a political process, which by any democratic definition, is required to deal equita-
bly with all of those who are affected by technological change. The people who make
these decisions about technology are usually not elected, are not directly affected by
their decisions, and are generally unaccountable for their actions. Further, to expect
government intervention in the regulation of technology much of which it promotes, is
to ignore the central role technology plays in corporate life and the central role that
corporations play in governmental decisions. These multi-national, multi-billion
dollar artificial entities, which profit by controlling the development and deployment
of technology, will not easily give up this control., These "entities" also dominate
political life through advertising and promotional campaigns, their financing of
political activities, their near monopoly of scientific and technical expertise, and
their influence in financial and job markets.?? Truly responsive regulation of tech-
nical change by government cannot occur until fundamental changes in our political
system eliminate these problems.

The ultimate impact of business pressure on agencies cannot be understated. One
of the most common and longstanding criticisms of government on both the state and !
federal level is that it is overly responsive to the industries it regulates to the

point of being dominated or ''captured" by them. Researchers in public administration
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have argued that, as the reform coalition which advocated the initial regulation begins
to disscolve, the newly created agencies are left to face politically powerful and
highly organized industries. The agency gradually loses its initial vigor and begins
to adopt the perspective of the regulated industry.60 Eighty—-five years ago, Attorney
General Richard Olney predicted that regulatory agencies would prove a blessing to
business interests. In calming the fears of the president of the Burlington Railroad,
he said of the ICC: '"The Commission is or can be made of great use to the railroads.
It satisfies the public clamor for supervision of the railroads, at the same time that
the supervision is almost entirely nominal. Furthermore, the older such a commission
gets to be, the more inclined it will be to take the business and railroad view of
things."6l

One does not have to subscribe to the theory of agency capture to explain the
tendency toward industry domination. Regulatory commissions are made up of people
and respond like most everyone else to the influences exerted upon them. Unfortunately,
most of this influence comes from the regulated industry.62 A second reason why
agencies may adopt an industry orientation in their regulatory practices is because
of their dependence upon the regulated parties for political support. Many independent
agencies cannot rely upon the executive to protect them from legislative attack and
must therefore develop their own constituency capable of generating support in the
legislative branch.63 Because the regulated industry often serves this function, the
agency naturally adopts a sympathetic industry view. 64

Two other aspects of the administrative process combine to form a third reason
why agencies pay deference to industry positions. First, the mandate given to the
agency is so broad that it is frequently not clear what the public interest is in a
given context., Second, regulated industries aggregate considerable resources and have
frequent organizational contact with agencies via trade associations and lobby groups
which permit them to present their views clearly and constantly. Consequently,
agencies that regulate without a clear view of the public interest will tend to adopt

the view presented in the clearest and most persuasive fashion.65
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The courts have recognized that the agencies cannot always be relied upon to
regulate in the public interest without the issue being presented before the affected
public. As a federal appeals court judge remarked in 1970 in Moss v. CAB: '[One must
face] the recurring question which has plagued public regulation of industry; whether
the regulatory agency is unduly oriented toward the interests of the industry it is
designed to regulate, rather than the public interest it is supposed to protect.”66

Four years earlier in United Church of Christ v. FCC Justice Burger ruled:®7

The theory that the Commission can always effectively represent the
listener interests in a renewal proceeding without the aid and participa-
tion of legitimate listener representatives fulfilling the role of private
attorneys general is one of those assumptions we collectively try to work
with so long as they are reasonably adequate. When it becomes clear, as
it does to us now, that it is no longer a valid assumption which stands
up under the realities of actual experience, neither we nor the Commission
can continue to rely on it.

And in Calvert Cliffs' Co-ordinating Conference v. A.E.C. (1971), Justice Wright

noted: 68
In recent years, the courts have become increasingly strict in requiring

that federal agencies live up to their mandates to consider the public

interest. They have become increasingly impatient with agencies which attempt

to avoid or dilute their statutorily imposed role as protector of public

interest values beyond the narrow concerns of industries being regulated.

Another problem with government regulation of technical change is that of secrecy.
As socilologist Max Weber noted: '"Every bureaucracy seeks to increase the superiority
of the professionally informed by keeping their knowledge and intentions secret. 09
Information concerning technologies in the United States can be hidden from the
public in a variety of ways. The bureaucracy can classify the information secret;
industry can declare it proprietary; committees of Congress and legislatures can
meet in executive session; or it can be hidden in obscurity in many ways. Further,
what discussion there is can be rendered meaningless by the use of technical jargon
which few understand.’/0>71 4 history of the Freedom of Information Act, as amended
(5 U.S.C. § 552 et seq.) shows that in 1966 not one federal agency supported the Act.

The 1974 amendments were only supported by one agency and passed only after Congress

overrode the President's veto.



NI

131

Information in many instances is a key element in the regulatory assessment
process. The development of the "Burger Inquiry methodology”-proves "that the group
that controls the information, controls all else, and that the control of information
should not rest exclusively with experts. Indeed it demonstrates that the obligation
of the expert in industry and government is to expose, at a very early stage, the
whole range of issues to the expert scrutiny of all citizens. The citizens' input has
now been shown to be essential to an assessment process.”72

In addition, a number of other problems with agency regulation exist. First, in
some contexts, hearings only serve to legitimize decisions already made by agency
staff. /3 Second, the public is generally unaware of the content and significance of
formal agency proceedings and no one except the parties directly affected is aware
of the content and significance of informal proceedings, which are usually conducted
in private.74 In some instances, the facilities of the regulatory agencies are inad-
equate to monitor the activities of the regulated interests.’? Jurisdictional conflicts
among the agencies make it difficult to implement articulated policies such as those
embodied in the National Environmental Policy Act (NEPA). A fifth problem is that
restructuring, which might reduce the significance of some of these problems, rarely
occurs because some members of Congress, who exert a great deal of influence over
the activities of some agencies, are reluctant to give up their influence./® Sixth,
agencies are often reluctant to make known to the legislative branch their organiza-

77

tional problems. Finally, the standard of judicial review of agency action is

thought by many legal scholars to be to narrow both in terms of findings of fact
and in terms of unwillingness to review action committed to agency discretion.’8

In sum, '"the agencies are too much under the influence of regulated interests
and too insulated from judicial scrutiny; there is little movement in Congress toward
reforming them; and certain interests shared by large segments of the public are

inadequately represented before them. Regardless of the validity of any of these

criticisms, the lack of public confidence they suggest may itself seriously impair
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the efficacy of the administrative process.”79 Thus, government decisionmaking
offers little improvement over the doctrine of moral responsibility. Government
regulators are usually experts who exercise no more moral judgment than any other
citizen when making decisions. Further, many government agencies are apt to be
captured by the very groups that use the technology that the agency seeks to
regulate. Perhaps the reason that people are becoming increasingly disenchanted
with government regulation is not that they disagree with the basic purpose of the
regulations, but that the regulatory process is wrought with secrecy, conflicts of
interest, and elitist attitudes on the part of the regulators who alone can deter-—
mine what is good for ''the people.'

3. Doctrine of Democratic Control

Another category of technological control is that of the doctrine of democratic
control. The essential feature of this doctrine is that '"decisions concerning
which technology is good or evil are decided by the democratic process that gives
each person one vote.”8O The - idea is to provide equal opportunity for citizens
to participate and affect government decisions along with the regulated interest
and their experts. Specifically, these decisions include those involving techno-
logy and value judgments; those that involve extrapolations from known scientific
facts or currently available technology; and those that are of sufficient poli-
tical or moral importance so that divergences of opinion are likely to occur. The
need for democratic control rests on several premises. First, since government
support for science and technology requires decisions about the allocation of
resources (fiscal, material, and human) and different interests are competing for /
these resources, then any decision must make optimal use of its resources. Second,
since science and technology have a wide range of effects on society (adverse
effects on the enviromment, human health, and human values), any decision regarding
the promotion of science or technology must either be accompanied by the development o.
appropriate programs to control adverse effects, if possible, or extend veto power over
the development or deployment of that technology. Finally since support for

science and technology is predicated on the
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achievement of certain results f