
TP 
340 
.P56x 
pt. 1 

POLK I 

L~~1f ~-
'""" ""'t:\ 

Ir 

> .. ... , 
~ 

OTTERTAIL ., 

r.,,u, r11h 

GRANT 

TRAVERSE f-----+---__,,__=--.}-----::---:--c;"-'-----"-\ 

,.., 
• ;, 1 

~ w,um.,. "'1 • 

i. .. ., ...fME 

'KANDI YOHI 

YEL LOW MEDICINE 

LINCOLN 

BLUE EARTH _, 

' FARIBAULT 

WA SECA \. !... 
.,. "-';. 

FR EEBO RN 

~ .:~~ ~ 

.Ur,117 lU • ..., r ~ "\ Aui l ," 

OLMSTED 

Part I 

Present 

Perspective 

For Peat 

Decision 

Making 

November 1977 

A DEPARTMENT OF NATURAL RESOURCES 



STATE OF MINNESOTA 

DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF MINERALS 

POTENTIAL OF PEAT AS A POWER PLANT FUEL 
PART I - PRESENT PERSPECTIVE FOR PEAT DECISION MAKING 

NOVEMBER 1977 

Prepared by 

Philip F. Pippo 
Department of Natural Resources 

Division of Minerals 

Funding provided by the Legislative Commission 

on Minnesota Resources· 

345 Centennial Office Building 

St. Paul, Minnesota 55155 

' 



TABLE- OF CONTENTS 

PAGE 

I . LCHR Work Plan 

II. Introduction - Minnesota on the Brink of Deve1opment. 7 

Ill. Peat - Occurence, Classification, Supp1y - Demand 

IV. 

v. 
VI. 

VII. 

V 111. 

IX. 

X. 

Re 1 at ions h i p s . . . . . . . . . . . . . . . . . . 8 

Marketing Opportunity of U. S. Sphagnum 

Peat for Fue1 

Peatland "Policies" .... 
A. Legal Classification of Peat 
B. Location of Peat Operations 
C. Summarization of How States Regulate 
D. Taxation of Peat ....... . 

Land Classifications in Minnesota 

10 

11 

13 
14 

. . . . 15 
Peat . . . . 16 

18 

. . . . 21 

Current Statutes Pertaining to Peat in Minnesota ... 27 

Statutory and Regulatory Asp~cts of Mined Land 
Reclamation. . . . . . . . . . . .. . . . 30 

Recommendations and Areas for Further Study . . . 34 

XI . Appendix . . . . . . . . . . . . . . . . . . . . 
A. Industry Statistics and Projections ..... 
B. Existing and Proposed Peat Operations in Minnesota v 
C. Statutes of Minnesota and other States: Reviews 

and Critiques . . . . . . . . . . . . . . . . . . vi 
D. Comparison of Royalty Rates ........... ccxiii 
E. Rules of the Minnesota Environmental Quality 

Counc i 1 . . . . . . . . . . . . . . . . . . . . . ccx iv 

X 11. Bibliography . ccx?vi i 



- l -

I. LCMR Work Plan 

LCMR ENERGY RESEARCH: Potential of Peat as a Power Plant Fuel ML 75, 
Chapter 204, Subd. 10 ~~ ~ ~~ ~ 

On December 1, 1976, the Legislative Comm·ission on Minnesota Resources 

approved the work program for a $29,670 project entitled "Potential of 

Peat as a Power Plant Fuel" as one of five submitted by the Minnesota 

Energy Agency on alternative energy sources. The Department of Natural 

Resources is the principal investigator on this two part project. Part 

I consists of gathering information relating to peatland leasing pro

cedures and policies, the legal classifications of peat, alternatives 

to leasing, and the royalties charged for peat. 

Part !--Alternative Procedures for Peat Decision Making. 

This part of the project will attempt to provide answers to some questions 

pertinent to the manner in which State peatlands are made available for 

large-scale development. 

Should leasing continue to be the mechanism by which the State-owned peat 

resources are made available to developers? Should leasing be-supplemented 

or replaced entirely by another mechanism? Should the kind of mechanism 

be determined by the size and type of development? Presently, there are 

3500 acres of State peatland leased for wild rice production and three 

leases approximating 4100 acres for horticultural peat production. ~ecently, 
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a private firm has made application for leasing 200,000 acres of State 

land for gasification of peat. Another company has made application 

for leasing 19,000 acres of State land and 7,000 acres of county land 

for horticultural peat production. These acreages are considerably 

larger in magnitude than any of the acreages of the active leases. 

Different types of development involve different units of measurement, 

as well as, different sizes of acreage and different types of peat. 

Horticultural production usually involves six cubic foot bales of sphag

num peat, whereas, di_rect-bur~ing fuel or gasification development would 

involve tonnages of reed-sedge peat. 

Should the State choose to develop peat under an alternative system to 

leasing? Since the State owns or administers approximately 90 percent 

of Minnesota's peatlands, it can direct the utilization of the resource 

in a way not possible for copper-nickel or iron ore~ The State could 

choose to hire a private firm to manage the development of its peat re

source, with the distribution of the final product controlled by the 

State. Or it could use this system for large-scale development only 

and continue to lease small acreages of peatland for horticultural 

peat and wild rice production. What would be the effect on peat revenu

es if an alternate system is utilized? Since the value and magnitude 

of the peat resource is great, prudent management of this resource is 

very important. 
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What will be the impacts on the environment and land use if new large-

scale uses of peat such as direct burning, gasification, andsome industrial 

uses are permitted to be developed? Since large-scale uses will be of 

a greater magnitude in terms of tonnages and acreages than existing uses 

of peat, environmental and land use concerns associated with these develop

ments may be expected to be larger also. Should an operation plan in

cluding a reclamation plan be required prior to leasing? This would help 

in determining whether the mining or harvesting procedures would be con

sistent with environmental constraints. The reclamation plan might 

require a bonding compliance consistent with the development plan. Moni

toring might be required to insure against air and water pollution and 

against improper land use. This type of information will help policy

makers determine the adequacy of present methods and help to provide a 

basis for making new policy to deal with this situation. 

What kind of recognition should be given to the value and magnitude of 

the peat resource? A thorough reevaluation of the manner in which peat

lands have been leased in the past will be helpful in providing a basis 

for a structure for the future use of the peat resource. 

What is the legal definition or classification of peat in MiMnesota? In 

other states? Is it a mineral? What are the federal legal definitions? 

Various land management groups in the federal government (Bureau of Land 

Management, Forest Service, etc.) use differing definitions of peat. What 
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are these definitions and how and why are they used? In some cases the 

classification of peat will determine how the revenue is distributed. 

For example, if peat is not a "mineral", the revenue from leases on tax 

forfeited lands goes to the county in which the peatland is located. 

However, if peat is a 11mineral 1
,
1

, the revenue from leases on tax forfeit

ed lands is distributed as follows: 

1) 20 percent to State general revenue 

2) 80 percent to the appropriate county (the county's 

share is further subdivided as follows: 2/9 to the 

city, village, or town; 3/9 to the county; and 4/9 

to the school district). 

What are the land classifications used for ownership of State lands? 

How do the various classifications affect the DNR 1 s ability to lease 

these lands? How are the revenues from these various leased areas dis

tributed? This information will reveal some of the constraints invol-

ved. The information gathered from other states and the federal govern

ment will provide a partial perspective against which to gauge Minnesota's 

present system of leasing. However, Minnesota is probably the first state 

in the U.S.A. to deal with the problems of large-scale peatland development 

so existing information from other states and the federal government cannot 

be expected to completely satisfy our needs. 

What are pr~dent charges for peatland rents and royalties? What is the 

basis for the figures used in Minnesota, in other states, in. Canadian pro

vinces, and in European countries? What do rents and royalties charged for 
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Minnesota peatlands mean to a peatland uti-lizer? What percent of prcduct

ion costs are composed of peatland rents and royaities (horticultural pro

ducers,· wild rice farmers, etc.)? What are alternative methods for com

puting rents and royalties and how might these costs be periodically updated 

to reflect the changes in the economy? The data from other states and 

foreign countries would provide a perspective for Minnesota's system and 

may provide insight into potential modifications of it. The data on pro

duction costs, escalation clauses, etc. would be used to determine whether 

existing rents and/or royalties could be increased or not. 

Based on the above and other information as required, what are some alter

natives to the DNR•s present leasing procedure? If leasing continues to 

be the method of making the peat resource available for development, what 

formalized procedure could be recommended? Should lease application fees 

be charged to cover the cost.of evaluating the proposal? If so, how large 

should they be? What information should be required to evaluate a lease 

application, e.g., a plan of development, mining or harvesting procedures, 

reclamation plan, environmental monitoring, etc.? 

Examination of the above data will aid policymakers in making important 

decisions regarding peatland development. If the legislature were to de

cide that large-scale peatland development is in the best interest of the 

State, part of the decision will deal with the methods to accomplish it. 
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It will be necessary to decide whether peatland leasing is the most 

advantageous way of facilitating the desired development. In order to 

make such a decision, data on the advantages and disadvantages of leasing 

as well as methods of modifying present lease procedures must be avail

able. In addition, methods other than leasing should be available for 

consideration at the same time. In other words, in order to make an in

formed decision necessary information on leasing and alternatives to it 

must be available. Part I is an attempt to provide such informatio~. 

Recommendations for further study will be formulated as a part of the 

final report. 
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I I. Introduction: Minnesota on the Brink of Development. 

Minnesota, due to a variety of economic and social factors, today finds 

itself on the brink of peat development on a scale unprecedented in the 

United States. 

Corporate planners, whose job it is to formulate long-range strategies 

to ensure their company's survival, growth, and expansion have recently 

expressed strong interest in developing Minnesota peatlands. Interest 

at this time comes from two diverse sectors of the business community. 

Horticultural peat firms, based primarily in other states, see their 

present reserves diminishing and their chances for expansion in their 

present areas either limited or non-existent. This is occurring at the 

precise time the horticultural peat industry is entering an era of in

creasing growth and profitability. Minnesota, with.the largest peat de

posJts of the contiguous forty-eight states, represents the logical area 

in which these firms can expand to ensure continued supply. 

Traditional gas and oil producers, forced to deal with all the ramifi

cations brought on by the energy crisis have come to regard themselves as 

"total energy suppliers" in the broadest possible sense. Successful 

Soviet and European use of peat for fuel, and the potential of technology 

transfer, have prompted several of these firms to seriously consider peat 

as an adjunct to their product line. Minnesota, combining a vast reed 
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sedge peat resource with an extensive transportation network represents 

the prime area for industrialization of this type. 

I II. Peat - Occurrence, Classification, Supply~Demand Relationships. 

Known reserves of peat in the United States, exclusive of Alaska, as estimated 

on an air-dry basis by the U.S. Geological Survey in 1974, total 13.8 billion 

tons. Approximately nine~tenths of this total occurs in the states of Florida, 

Michigan, Wisconsin, and Minnesota. Minnesota, having by conservative estimates, 

approximately 7 bill ion tons, accounts for more than one-half of the U.S. total. 

Peat produced in the United States is generally categorized, for commercial pur

poses, according to its biological origin and its degree of decomposition\ Three 

broad designations are used: (1) Moss Peat, formed from sphagnum, hypnum, and 

other mosses; (2) Reed-sedge, formed from reeds, sedges, and other swamp plants; 

and (3) Humus, peat so decomposed that all trace of its biological origins are 

lost, Another term commonly used in the horticultural peat industry, though a 

misnomer, is "peat moss." This is a term erroneously applied to all types of peat. 

Twer1ty-one of the 42 states having peat deposits produced peat in some form in 1976. 

Production of peat reached an a11 time high in 1976, of 969,000 tons. This 

represented an increase of 32.6% over 1974 production.(See Appendix A) Most of the 

production from the 102 piants was used for general soil improvement. Among the 

principal markets for peat were nurseries and greenhouses, which use peat as a 

mulch and as a medium for growing plants and shrubs; landscape gardeners and con

tractors, who ~se peat for building lawns and golf course greens; and garden, hard

ware, and variety stores which sell peat to homeowners who wish to improve their 

lawn and garden soil. 
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Commercial sales of peat in the l)nited States in 1976, by use 

Use 
In bulk In packages Total 

Quantity Vdlue Quantity ·value QuantUy Value 
short tons l)uo's short tons ooo·s short tons o oo's 

Soll improvement ............. . 181,860 $2,198 '33,453 $12,591 815,313 $14,790 
Seed lnocula nt ..••••••..•.......... 175 2 - 175 2 

Packing flowers, shrubs, etc .•••.••..• 25,679 356 4,548 64 30,227 420 

Potting soil• •••••••••••••••••• -.47, 260 898 12,325 265 59,585 11 63 
Mushroom beds ••••••••••••••••• 2,831 6l - - 2,831 11 
Earth.worm culture • • • • • • • • • • •••. 4,919 59 9 112 4,928 59 

Mixed fertilizers ••.••.••••• ., ••. 20,232 188 - - 20,232 188 
Other • ••••••••••.........•. . B.545 256 5,126 158 14,171 414 

TOTAL 291,501 $ 4,01 II 655,961 S13,0711 947,462 $17,096 

Of the various peat types, sphagnum is the most uniform, easiest to compress, and 

has the greatest capacity to retain moisture and ventilate soil. As a result of 

these qualities, sphagnum is highly valued horticulturally relative to other types 

of peat. Due to climatic conditions, sphagnum growth in the United States is 

limited to an area north of a line reaching from south central Maine through 

north central New York to north central Minnesota and into British Columbia. 

Almost a1'1 of the commercially harvestable sphagnum in the lower 48 states is 

located in Minnesota. 

Demand for peat, particularly sphagnum, has always exceeded domestic supply in the 

United States. In 1974, for example, approximately 456,000 tons of sphagnum was avail-

able for U.S. consumption. Of this total, 129,890 tons or 28.5% was produced 
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domestically. Canada, the main exporter of peat to the U.S., supplied ap

proximately 312,000 tons, comprtsing an additional 68%. The balance was pro

vided by nine countries, led by West Germany with 13,000 tons. By 1976 U.S. 

production of moss peat had increased to 215,341 tons, a gain of 66% over 1974. 

In spite of this increase, domestically produced moss peat comprised only a

bout 39% of all moss peat sold. 

In 1976 imports amounted to 26% by weight of all peat sold in the United States. 

Canada, exporting primarily sphagnum 1 accounted for 97% of these imports. The 

economic impacts of imported peat were far greater than the above numbers would 

indicate. Due to a variety of factors, but owing in large measure to the fact 

that sphagnum is easily compressed and sold on a volume rather than a weight 

basis, the average value of lmported peat was 4 times that of domestically pro

duced peat. Receipts from imports, totaling $29,492,000- represented 63.3% of 

U.S, commercial sales in 1976. 

The success of Canadian sphagnum in the United States can be explained ·in two 

ways. First, and most important, the U,S. supply has always fallen short of 

demand. Second, through the years Canadian sphagnum has come to be associated, 

in the minds of large institutional purchasers, with quality. Although Minneso

ta's bogs produce both sphagnum and reed-sedge which is the equal of any peat in 

the world, this resource is largely undeveloped, with only one sphagnum bog, the 

Corona bog near Cromwell, currently under production. 

IV. Marketing Opportunity for U.S. Sphagnum. 

Because of peatis low bulk density, (oven~dry sphagnum generally weighs between 

3-5 lbs per cubic foot), transportation expenses constitute a significant 

portion of its total marketing cost. In spite of this most of the sphagnum 
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consumed in this country is of Canadian origin. Today, American producers, 

seeing an enormous new market opening up in the Sunbelt, are seeking to cap

italize on their one greatest advantage - lower transportation costs. Their 

projected strategy seems to be to market American sphagnum, wherever possible, 

at a price equal to or below those charged for Canadian. Since most peat 

bought by homeowners is purchased using price as the prime determinant, this 

strategy has every chance of success. Convincing institutional buyers that 

their product is of equal quality may prove more difficult and time consuming 

but this can be accomplished through skillfull marketing campaigns. In some 

areas of the country, the "made in America" label may also work to the advant

age of an American producer. 

The first step toward implementing such a strategy would be to secure a source 

of quality sphagnum whose supply would be guaranteed over a period of years. 

A twenty-five year lease of a prime Minnesota sphagnum bog would satisfy this 

requirement. 

Given the feasibility of the aforementioned strategy and that Minnesota re

presents the prime area for this type of development, it follows that control 

of Minnesota's sphagnum resource could conceivably result in the holder wrest

ing a dominant share of the American peat market. 

V. Peat for Fuel 

Although not utilized commercially for fuel anwhere in North America, peat 

is used extensively in parts of Europe and the USSR. The Soviet Union is the 
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worlds largest producer of fuel peat, harvesting approximately 70 million tons 

annually. The present capacity of their peat-fired electric generation plants 

is about 3500 megawatts (MW) with an increase to about 6300 MW planned. 

Peat accounts for more than 25% of lreland•s energy supply. It is burned di

rectly in condensation power plants to generate electricity and is formed into 

briquettes for household use. 

In Finland the use of peat to generate electricity is being rapidly expanded. 

Since peat covers 60% of northern Finland, government planners hope to lessen 

their nations's dependence on Polish coal and Russian oil through use of this 

indigenous resource. 

Closer to home, energy suppliers are actively investigating alternate fuel 

sources which will supplement their dwindling supplies and perhaps even open 

new markets. A major area of recent interest a-re the vast· peatlands of 

northern Minnesota. 

Minnesota Gas Company, with additional funding from the Energy Research and 

Development Administration (ERDA), is currently sponsoring peat gasification 

research. Minnegasco proposes to remove peat from a 200,000 acre site in 

northern Minnesota to produce 250 x 106 cubic feet of synthetic natural gas 

(SNG) .. per day. In order to produce gas in such quantities 50,000 tons of 

peat would be needed daily. This daily figure is more than double the amount 

of peat produced in Minnesota in all of 1974! 
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Three technological obstacles remain before the gasification process is 

feasible on a large scale. First, techniques must be developed to extract 

peat in th~ tremendous quantities needed to operate the plant efficiently; 

second, the peat must be dewatered to the required moisture content quickly 

and economically; and finally, the peat must be placed in the size and form 

needed for gasification. 

Pending results of the study and the consent of the State, it is Minnegasco's 

plan to have a full-scale gasification plant operating sometime in the 1980's. 

VI. Peatland 11 Pol icies 11 

Until recently peat has not been regarded as a sufficiently valuable resource 

in this country to·merit close public scrutiny and, as a result, no state in 

the Union now has a formal 11 peatland policy''~ Even in those states with 

major peat deposits and production, little attention is paid by government to 

managing the peat resource in any active sense. 

In Michigan, the nations largest peat producing state, the Lands Division of 

the Department of Natural Resources ·(DNR) exerts some initial control by 

stipulating which state lands may be sold for developmental purposes, Pre

sumably, if private peatlands are utilized no control exists. Furthermore, 

once state land is returned to private ownership state controls cease since 

retlamation of peatland is not covered by Michiganls Mine Reclamation Act. 

These facts prevent any serious "management" of peat in Michigan. 

fn Wisconsin, a state with 2.8 million acres of peatland and the potential 

for substantial development, a similiar pattern emerges. Wisconsin does not 

now have a procedure for leasing state-owned peatland nor do they expect to 
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be developing one. Inquiries concerning peat on state-owned land are referred 

to the private sector. As in Michigan, peatland reclamation is not a re

quirement of Wisconsin law. 

Some states having peat deposits have had regulation come in "through the back 

door" under the blanket of broadly worded environmental legislation. These 

statutes cover mineral mining and, generally speaking, consider minerals as 

being "any solid material or substance found in natural deposits on, or in 

the earth". Legislation of this type has come about, not through any concerted 

effort to regulate peat per se, but rather through the desire of the states 

to enact environmental legislation after the passage of the National Environment

al Protection Act. 

A. Legal Classifications of Peat 

1. Other States 
Contact was made with 19 peat-producing sta.tes, which together account 
for approximately 95% of the peat produced in the United States. 
The rate of response to requests for information was 89%, Sixty-
five percent of the states responding have a "legal 11 classification 
of peat~ The breakdown is as follows: 

a) 41% regard peat as a mineral 

S. Caro 1 i na 
New York 
Cal i forn i a 
Ohio 
Maine 
Mon tana1~ 
Pennsylvania 

These states produced more than 12.4% 
of the total U.S. production in 1974. 

*Montana producers elected to withhold 
production figures in 1974. 

b) 18% regard peat as a hor_t__!_c_1Jl_tural _eroduct 

New Jersey 
Colorado 
Vermont 

These states produced 8.5% of total 
U.S. production in 1974. 

c) 6% (one state) responded by saying that peat would be classified as 
a mineral if production would be on state land (production is cur
rently on private land): Florida 
Florida produced 9.2% of total U.S. production in 1974. 
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d) 35% are either unclear or have no classification for peat. 

Illinois 
Michigan 
Indiana 
Mew Mexico 
Washington 
·kWi scans in 

2. Other Jurisdictions 

These states produced more than 61.6% of 
total U.S. production in 1974. 

*Wisconsin producers elected to withhold 
production figures in 1974. 

Contact made with eight Canadian Provinces with a 50 percent response 
rate. 

a) Quebec with 44 percent of total Canadian production classifies peat 
as a mineral. Peat is subject to the Mining Act, Chapter 34 of 
the statutes of 1965. 

b) Manitoba regards peat as a mineral. Peat is subject to Manitoba 
Regulation 226/76. 

c) Ontario classifies peat according to its use. 11Peat 11 is deftned by 
policy as a substance suitable for fuel purposes. If located on 
Crown Land it is subject to section 127 of the Mining Act. 11 Peat 
Moss", used for horticultural purposes is dealt with under the 
Public Land Act. 

d) Saskatchewan has no clearly defined classification of peat. 

Note: Manitoba, Ontario and Saskatchewan combined produce less 
than 13% of Canada's total peat production. 

B. Where are peat operations located? 

There were 102 peat operations in the U.S. in 1974. All production from 
these plants was for horticultural purposes. The various states were 
were asked 11where11 their peat operations were located. 
The results are listed below: 

State/# of Plants Where Located (Land ownership) 

Michigan ( 16) Private ( 16) 
111 i no is (6) Private (6) 
Florida (9) Private (9) 
Pennsylvania (9) Private (9) 
New Jersey (3) Private (3) 
Colorado (12?) Private (11?) State (1) 
S. Carolina ( 1) Private (1) 
New York (7) Private (7) 
Washington (5) Private (5) 
California (3) Private (3) 
Ohio (11) Private ( 11) 
Maine (3) Private (3) 
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N. Mexico (unknown) ? 
Indiana (9) Private (9) 
Vermont ( l ) Private ( 1 ) 
Wisconsin (?) Private (A 11) 
Montana (6) Private (4) State (2) 

One hundred one peat operations were reported to be located in the states 
responding. Of these, 97 percent were located on private land. Three 
percent were located on state land. Montana reports having two peat 
operations on state land. In Montana peat is regarded as a mineral and is 
administered by the Department of State Lands. Peat extraction is governed 
by the Hard Rock Mining Law, Title 50, Chapter 12, RCM 1947 and Title 81, 
Chapter 7, RCM 1947. Montana operators elected to withhold production 
figures in 1974. 

C. Summarization of How States Regulate Peat. 

State 

Montana 

S. Caro 1 i na 

New York 

Ca 1 i forn i a 

Vermont 

N. Mexico 

Ohio 

Maine 

New Jersey 

Colorado 

Agency_ 

Dept of State
land 

S.C. Land Re
sources Conser
vation Commission 

NYS Dept of 
Environmental 
Conservation 
Bureau of Mineral 
Resources 

Statute 

Hardrock 
Mining law 
RCM 1947 

S. C. Mining 

Mechanism 

Lease, Permit 

Permit 

Environmental Permit 
Conservation Las 
NYS Mined land Re
clamation law 

-Not regulated specifically-

Dept of Environ
mental Conservation 

-No Regulation 

ODNR 
Div of Reclamation 

Bureau of 
Geology 

None-
Local Zoning 

State Land: 
State Land 
Board 

Act 250 
Title 10 

Ohio Surface 
Mine Law 

Title 12 
Chapter 201 

None 

Permit 

Permit 

Lease (state land: 
never used) 

Permit 



State 

Illinois 

Florida 

Mi chi gan • 

Wisconsin 

Indiana 

Washington 
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A_g_en~_y 

Dept of Mines & 
Minerals ILL EPA 

FDNR 
Div of Resource 
Management 

Statute 

Surface-mined Land 
Conservation & 
Reclamation Act 

Reclamation Law 
May be applicable 

Mechanism 

None 

Treats proven reserves of. peat as a permanent taking of 
surface values. For this reason, Michigan has elected 
to dispose of title by exchange rather than lease. 

Has no leasing procedure and does not expect to be 
developing one. Inquires concerning peat on State-owned 
land are directed to the private sector. 

The laws of the State of Indiana do not cover peat, 

The laws of the State of Washington do not cover peat. 
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The total number of peat producers in Minnesota is difficult to estimate. 
Michigan Peat and Power 01 Peat are the 2 largest producers, and operate 
year round. Michigan Peat apparently bought the assets of Red Wing Peat 
on liquidation in 1975, Michigan Peat is a subsidiary of Bay Houston 
Towing Co. (a Texas incorporated barge line), and currently operates in 
Minnesota near Crorm.~ell in Carlton county on 2,800 acres of land. In 1976 
they produced 300,000 bales of peat moss. Power 0' Peat is a sole pro
prietorship owned by Joseph Leoni near Gilbert. In 1975 they shipped 
at least 15,000 short tons of peat moss. Both companies are wholesalers 
and have extensive distribution systems outside the state. 

There are at least 2 other smaller, marginal producers: Midwest Peat 
and the Operations of the Mackie Brothers near Floodwood. There are un
doubtedly others even smaller. 

Current interest in the taxation of peat has been caused by applications 
for state and county peat mining leases for substantial portions of 
St. Louis County by Bay Houston and Power 0' Peat. Minnesota has the 
largest known reserves of peat in the US - 7 1/2 million acres. Currently 
~nd under all lease applicatio~s) Minnesota peat is used for horticultural 
purposes; in fact peat is not commercially used for fuel anyplace in North 
America. Under Minnesota,...law, title to peat is transferred with the surface 
interest. Under federal definitions, however, peat would be a mineral, as 
are sand and gravel for federal purposes. Currently, Minnesota applies 
no special taxes to peat production. The companies would pay property, 
income and sales taxes, as would any manufacturing company~ Bay Houston 
estimates it paid $1.66/acre in real estate taxes in 1976. In income taxes, 
peat producers are allowed a 5% percentage depletion allowance and income 
apportionment. As the larger companies are virtually national distributors 
and 70% of the income apportionment factor is based on sales, total income 
taxable in Minnesota is probably quite small. As wholesalers,-peat producers 
would pay no sales and use tax themselves, although an ultimate consumer in 
Minnesota would pay sales tax on any peat purchased. 

2. Other Jurisdictions 
A. United States 

None of the states producing larger amounts of peat than Minnesota in 1974 
(see attachment) apply any special taxes for peat. Peat producers are 
taxed as man~facturing operations and would pay income, sales and/or 
property taxes according to local statute. In states that have income 
taxes paralleling the federal system, 5% percentage depletion would be 
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allowed. Most of these states do have special taxes applying to other 
minerals. Florida initiated a solidminerals severance tax in 1971 that. 
specifically imposes a tax of 5% (currently) of the value at the point of 
severance for clay, gravei, shells~ and other minerals. A credit against 
any severance tax liability is allowed for any property taxes paid on 
mineral interests (limited to 20% of the tax otherwise payable). As 
originally administered, peat was considered a solid mineral and taxed 
accordingly. However, for whatever reasons, peat is no longer administratively 
classified as a solid mineral. 

B. Canada 

Under Quebec law, producers of peat ~re subject to the general m1n1ng 
duties act in addition to provincial and federal income taxes and local 
property taxes. The Mining Duties Act applies to private lands granted 
by the Crown after January, 1966 and apparently to all public lands. Tax 
rates are based on net mining profits per the following table; the 
first $150,000 of net profit is tax exempt. 

Tax Rate Mining Profits 

15% $ 150,000 - $ 3,150,000 
20 3,150,001 - 10,150,000 
25 10,150,001 - 20,150,000 
30 20,150,001 and over 

The profits of all mines of "related" operators are combined to apply the 
tax rates. There is a 3 year income averaging provision

1 
with the lesser 

of the 3 year average mining profits on the current year's profits used 
as the tax base. The following deductions are allowed to gross income 
(the market price of minerals sold or shipped): 

1) Salaries+ Benefits 
2) General and Administrative costs+ Research Directly Connected 

with mining 
3) Transportation, "'insurance, power, supplies, and maintenance 
4) Donations - limited to 10% profit without this deduction 
5) 100% current exploration and development 
6) Local property taxes 
7) Allowances 

a) Depreciation: Mine and Beneficiation Plant 
15% pre 4/75 assets 
30% post 4/75 assets 

b) Development 
Unamortized 1964-75 costs 
limited to amount of current development 

c) lnvec;trnent 
New (post 4/75) manufacturing and beneficiation plant 
and offsite Quebec Exploration costs not previously 
allowed 
Limit 1/3 of profit without this allowance 



- 20 .;. 

d) Treatment 
8-15% original cost processing assets 
8% for taconite beneficiation plant 
Limited to 65% profit without this allowance 

8) Mine Loss 
15% loss for 2 following years 

Royalties, interest and other taxes are not deductible. 

In New Brunswick peat is not subject to the general mining income tax act. 
However, under the quarriable substances act, peat is subject to a tax 
of 1¢/bale (6 cu. ft) and 5¢/acre. In ~ddition peat producers here pay 
provincial income taxes and general property taxes. 

In British Columbia, of all the mining taxes, peat is only subject to 
• the Mineral Land Tax Act. This applies only to private lands and 

imposes an average tax graduated by the amount of land held. The 
tax is 25¢/acre for less than 50,000 acres; 40¢ for 50,000 to less 
then 100,000 acres; 55¢ for 100,000 to 250,000 acres; 70¢ for 250,000 
to 500,000 acres; 85¢ for 500,000 to 1,000,000 acres, and $1 for a million· 
or more acres. Additionally producers would be subject to provincial income 
and property taxes. 

MB:ccc 

cc: Ellwood Rafn 

.. 
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VI I. Land Classifications in Minnesota 

It is estimated that about 90% of Minnesota's peat is to be found on State 

or County land. How revenue from peat leases is to be disbursed depends 

upon the particula.r fund to which the land belongs and the classification 

given to peat. An explanation of the various land classifications is prep 

sented below. 

State Natural Resource Lands 

State natural resource lands are usually identified in land records or related 

reports in one of three ways: 

Designated areas or management areas 

- Administrative or management categories 

- Acquisition categories 

Designated Areas or Management Areas. Natural resource land areas which have 

been established by legislation (for example, State- Forests) are called 

"designated areas". These lands, as well as any other land area managed as a 

specific land holding, are also called "management areas". The most common 

examples are State forests, State parks and wildlife management areas. These 

areas usually have common names (such as Savanna Portage State Park or White

water Wildlife Management Area), which are familiar to most people. 

Some State natural resource lands are not within designated areas or manage

ment areas. They fall into the following catagories: 

1. Forestry Lands Outside State Forests. These lands (1.5 million acres) 

are managed by the Forestry Division, but are not designated by legis

lation as State Forests. Most of these lands are trust fund lands. 
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2. Fish Lands. 26,000 acres of fisheries are managed by the Fish Section 

of the Fish and Wildlife Division. these lands include uses such as 

spawning areas. 

3. Water, Soils and Mineral Lands. 2,000 acres are managed by the respective 

Divisions. 

4. Law Enforcement Lands_. Primarily public access lands but also includes 

a few small parcels of land used for law enforcement land by the DNR. 

5. Other lands under DNR Administration. These lands have not yet been 

catagortzed for management purposes. New acquisitions are included in 

this catagory until they are assigned to a division of the DNR for 

Management. 

Administrative or M~nagement Categories. Centralized State natural resource 

land record systems usually do not use common names. as identifiers. Rather, 

the lands are aggregated into general land categories. Administrative or 

management categories refer to the division of DNR responsible for managing 

the land. There are eight divisions in DNR which manage natural resource lands 

including: (1) Forestry Division, (2) Parks and Recreations, (3) Wildlife 

Section, Fish Section of the Fish and Wildlife Division, (S) Minerals 

Division, (6) Water Division, ) State Soil and Water Conservation Board, 

and (8) Enforcement Division. 

Acq~i~ition Categ~ries. Acquisition categories generally refer to the means 

by which the land came into State ownership. Lands may be: (1) acquired direct

ly from private owners through purchase or gift, (2) acquired from private 

owners through tax forfeiture, (3) transferred or acquired directly from 
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another governmental agency, (4) granted to the state by the federal govern

ment for a specific purpose (usually called "trust lands"), or (5) tax

forfeited land for which the State holds a "tax title" (these lands are held 

in trust by the State for the taxing districts). The various acquisition cat

egories found in State natural resource lands are described below. 

Trust Fund Lands. Trust fund lands are lands which were given to the State 

of Minnesota by the federal government through land grants. These lands were 

given to the State with requirements that receipts from the land be used per

manently for certain specific purposes. Trust fund lands are included in 

various management units of the Department of Natural Resources, although most 

such lands are managed by the Forestry Division. The various types of trust 

fund land are described below. 

1. School Lands. School trust lands consisted of two sections in each ----
township in the State and were granted to Minnesota for public school 

purposes. This federal grant amounted to approximately 2.9 million 

acres of land, and any revenue from these lands must be used for public 

school purposes. There are about 959,000 acres of school trust land 

land remaining in public ownership in Minnesota. 

2. Swamp Lands. Swamp lands were defined by the U.S. Congress as the 

whole of those swamps or overflowed lands which were, or might be, found 

unfit for cultivation. The State was originally granted approximately 

4.7 mill ion acres of land under this legislation. Income from swamp lands 

is deposited into the school trust fund, which must be used for public 

school purposes. There are about 1.6 million acres of swamp land remaining 

in public ownership in Minnesota, 
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3. Other Trust Fund Lands. There are about 33,000 acres of other types 

of trust fund lands administered by the Department of Natural Resources. 

These include: (1) University Lands, (2) Territorial University Lands, 

and (3) Internal Improvements Lands. Territorial University Lands con

sisted of 72 sections granted to Minnesota by the United States in 1851. 

The purpose of the land grant was to support a university in the territory. 

University Land consisted of 72 sections granted for use in support of a 

State University. The State also received a grant of 500,000 acres for 

highway development and other similar public improvements. These lands 

are called internal improvement lands. 

Lands Transferred from Other Government Agencies. Two land categories have 

been defined which are lands transferred from the federal government to 

Minnesota without trust requirements. These include: 

l. Volstead Lands. 33,200 acres of lands were purchased from the federal 

government by the State in 1963. Approximately 32,000 acres of these 

lands remain in State ownership. Most of the lands are managed by 

the Division-of Forestry. Since these lands were not taxable at the 

time of acquisition, they are not included in the category of 11acquired 11 

land. The name Volstead comes from the 1908 federal 11Volstead Act", 

which authorized the federal acquisition of these lands. 

2. Salt Spring Lands. Salt Spring Lands were given to Minnesota by the 

federal government. They are not considered trust land because the 

State Legislature was given complete freedom of distribution and al

location of receipts from the lands. In 1873, the Legislature trans

ferred these lands and their revenues to the University. Since the 

lands are managed by the University, they are not considered natural 

resource lands and are not included in natural resource land records. 
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Lands Acquired Through Tax Forfeiture. "Conservation Area Lands" in

clude the Red Lake Game Preserve in Koochiching, Beltrami and Lake of the 

Woods Counties, and several reforestation areas in Aitkin, Mahnomen 
' 

Roseau, and Marshall Counties. They were lands originally forfeited for 

non-payment of ditch bond assessments. The State acquired clear title by 

paying the delinquent assessments, thus preventing county bankruptcies. 

Revenues from these lands form the Consolidated Conservation Fund, which 

must be accounted for in a separate land category. There are approximately 

1.6 million acres of these lands remaining in Minnesota. Conservation 

Area Lands are managed by the Forestry Division, the Wildlife Section and 

the Parks and Recreation Division. 

Acquired lands. A 11 rerna in i ng natura 1 resource 1 and is considered 11acqu ired" 

land. Lands may be acquired from private owners by purchase or gift. About 

1 million acres of State natural resource lands (20 percent) in Minnesota 

have been acquired by the State for specific management purposes. 

Tax-Forfeited Lands. Tax-forfeited lands are lands which were forfeited to 

the State through non-payment of taxes and are held in trust by the State for 

the taxing districts. Title to the land is a 11 tax title" and is not consid

ered a clear, legal title of ownership. While title to the land is held by 

the State, tax-forfeited lands are administered by the counties. Most 

counties have scattered parcels of tax-forfeited lands, but 19 counties in 

the State have over 5,000 acres of tax-forfeited land. Twelve of these 

counties have Land Commissioners whose primary responsibility is the manage

ment and sale of tax-forfeited lands. 

MSA 282.01 states, 11 
••• it is the general policy of this State to encourage 

return of tax-forfeited lands to private ownership and the tax rolls through 
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sale ... II Chapter 282 also sets forth guidelines for the classification 

and sale of tax-forfeited lands. Counties may, by resolution of the County 

Board, set aside tax-forfeited lands as 11memoria1 forests" which are managed 

for forestry purposes. Land may be wtthdrawn from memorial forests for the 

purposes of sale, if approved by the County Board and the Commissioner of the 

Department of Natural Resources. 

In addition, all other tax-forfeited land must be classified by the County 

Board as "conservation 11 or "non-conservation" land. While the same terminology 

is used, these lands are not the same as Conservation Area Lands, described 

previously, which are fully owned by the State of Minnesota and managed by 

the Department of Natural Resources. Not all counties have classified their 

tax-forfeited lands into these respective categories. 

The State exercises considerable control over the sale of tax-forfeited land, 

though its stated policy is to encourage sale. DNR is required to review all 

proposed sales of tax~forfelted land to assure that: (1) no State land is 

involved, (2) the tax-forfeited land does not border a water body or water 

course, (3) the tax-forfeited land is not in a DNR mineral unit, (4) the tax

forfeited land is not within a State park (if so, it goes automatically to the 

State Park), (5) the timber value is appraised by the county, and (6) the land 

is not in a memorial forest (if so, it must be removed from such status by 

the Commissioner of DNR before it can be sold). If the DNR approves the pro

posal, the land is sold at public auction. It may not be sold for less than its 

ap?raised value. Except in the case of State Parks and those conditions stated 

above, the State may acquire full title to these lands only through direct pur

chase from the county or through gift of the county to the State. 
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VI I I. Current Statutes Pertaining_ to _pe~t_ in Minnesota 

The sale and leasing of state~owned peatlands presently are governed 

by two Minnesota statutes: § 92.461 (Subdivisions 1 and 2) and§ 92.50 

(Subdivision 1). These two statutes delegate to the Commissioner of 

Natural Resources the responsibility for determining which state-owned 

peatlands are eligible for sale, which peatlands are not eligible for 

sale, and what terms should apply to the leasing of peatlands which are 

considered valuable by reason of deposits of peat in commercial quantities. 

§ 92.461 Peat lands 
Subdivision l. Peat lands withdrawn from sale. All lands 
now or hereafter owned by the state which are chiefly valu
able by reason of deposits of peat in commercial quantites 
are hereby withdrawn from sale. 
Subdivision 2. Before any state land is offered for sale 
the Commissioner of Natural Re~ources shall cause such land 
to be examined to determine whether the land is chiefly 
valuable by reason of deposits of peat in commercial quant
ities. 

Until 1935, state-owned peatlands could be sold under the same provisions 

which applied to the sale of other state-owned land. In 1935, however, 

the state legislature passed a law (1935, Chapter 322) which withdrew 

from sale a11 state-owned lands that were determined to be chiefly valu

able by reason of deposits of peat in commercial quantities. § 92.461 

now gives to the Commissioner of Natural Resources the responsibility 

and authority to detennine whether any state-owned lands are valuable by 

reason of deposits of peat in commercial quantities. If that determin

atfon is positive, the Commissioner of Natural Resources is required 

under§ 92.461 to prohibit the sale of those iands. 
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§ 92.50 Unsold lands subject to sale may be leased 
Subdfvtsion 1. The Commissioner of Natural Resources 
may, at public or private vendue and at such prices 
and under such terms and conditions as he may pre
scribe, lease any state-owned lands under his Jurls
dfction and cont~ol for the purpose of taking and 
removing sand, gravel, c1ay,:·rock, marl, peat, and 
black dirt therefrom, for storing thereon ore, 
waste materials from mines, or rock and tail lng from 
ore milling plants, for roads or railroads 1 or for 
any other uses not inconsistent with the interests 
of the state~ No such lease sha11 be made for a term 
to exceed ten years, except in the case of leases of 
lands for storage sites for ore, waste materials 
from mines, or rock and tail tngs from ore milling 
plants, or for the removal of peat 1 wh[ch may be made 
for a term not exceedfng 25 years, provided that such 
leases for the removal of peat shall be approved by the 
executive council, All such leases shall be made sub· 
ject to sale and leasing of the land for mineral pur
poses under legal provisions and contain a provision 
for their cancellation at any time by the commissioner 
upon three months written notice, provided that a long
er notice period, not exceeding three years, may be 
provided in leases for storing ore, waste matertals, 
from mines or rock or tailing from ore milling plants; 
provided further, that in leases for the removal of 
peat, the commissioner may determine the terms and 
condftions upon which the lease may be canceled, All 
money received from leases under this section shall be 
credited to the fund to which the land belongs. 

The leasing of state-owned peatland for the removal of peat was first 

addressed by the state legislature in 1917. In 1915 the legislature 

passed a law (1915, Chapter 192, Subdivision 1) which allowed the State 

Auditor to lease unsold state-owned school, improvement, or swamp land 

for removing sand, gravel, or black dirtq In 1917 this law was amended 

to allow the leasing of unsold state-owned land for removing clay, rock, 

marl, and peat, as well as sand, gravel, and black dirt, The amended 

law (1917, Chapter 31) set a maximum term of 1 year on leases for taking 

clay, rock, marl, sand, dirt, and peat. The law was amended in 1919 

(1919, Chapter 405, Subdivision 1) to extend the term for leasing state-
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owned lands for removal of clay, rock, marl, sand, dirt, and peat to 

10 years. In 1945 the leasing authority described in§ 92.50 Sub

division 1 was shifted from the State Auditor to the Commissioner of 

Conservation. 

§ 92.50 Subdivision 1, as amended in 1959, now allows a maximum term 

of 25 years on leases of state-owned lands for the removal of peat, 

provided that such leases for removing peat are ~lso approved by the 

Executive Council, The amendment passed in 1959 also clearly places 

the responsibility for determining the terms and conditions under which 

a peat lease could be canceled upon the Commissioner of Natural Re

sources. 

§ 92.50 specified that 11all money received from leases under this section 

shall be credited to the fund to which the land belongs." Most of the 

state-owned lands under the jurisdiction of the Commissioner of Natural 

Resources are either Trust Fund Lands or Consolidated Conservation Land 

and 11 belong11 to those two funds. Money received from leasing Trust Fund 

Lands is deposited in the state's trust fund. The interest on the fund 

is distributed to all school districts in the state on a per-puprl basis. 

Money received from leasing Consolidated Conservation Lands is split 

50-50 between the state government and the county in which the leased 

land is located. All Consolidated Conservation Lands are located in the 

following seven counties: Aitkin, Beltrami, Koochiching, Lake of the 

Woods, Marshal, Mahnomen, and Roseau. 

Minnesota statues§ 92.461 and§ 92.50 (as they apply to peat development), 

can be summarized as follows: 
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§ 92.461 

1. Withdraws from sale all state-owned land which are chiefly 
valuable by reason of deposits of peat in commercial 
quantities. 

2. Delegates responsibility to the Commissioner of Natural 
Resources for determining whether or not state-owned 
lands have deposits of peat in commercial quantities. 

§ 92.50 

1. Authorizes Commissioner of Natural Resources to lease state
owned lands under his jurisdiction for the removal of peat. 

2. Authorizes Commissioner of Natural Resources to prescribe 
terms and conditions of leases for removing peat from state
owned lands under his jurisdiction. 

3. Allows a maximum term of 25 years on leases for the removal 
of peat. 

4. Specifies that the Executive Council must approve such 
leases for the removal of peat. 

5. Authorizes Commissioner of Natural Resources to determine 
terms and conditions upon which leases for the removal of 
peat may be canceled. 

6. Specifies that all money received from the leasing of land 
for the removal of peat shall be credited to the fund to 
which the land belongs. 

While§ 92.461 and§ 92.50 clearly delegate specific authority and respon

sibilities to the Commissioner of Natural Resources pertinent to the leas

ing of state-owned peatlands, neither statute lays out management 

priorities, addresses the issue of reclamation, or specifies a mechanism 

for determining the value of the peat deposits. 

The state policy pertaining to tax-forfeited peatlands is outlined in 

§ 282.04, Subdivision 1. (See Appendix C.) 

IX. Statutory and RegulaJory Aspects of Mined Land Reclamation. 
// 

Th_~, 10th Amendment to the U.S. Constitution confers upon the states a 11 

powers 11 not delegated to the United States ... or to the people. 11 This 
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't"C.S&f v~ 0 ow""' s 

is known as the ~ y clause. Powers :-remaining to the states are 

generally known as "police powers" which confer upon the .state the right 

''to prescri·be regulations to promote the health, peace, morals, education 

and good or.der of the people." Language most commonly used in state laws 

and court decisions is "health, welfare, and safety." A police power 

regulation, e.g., state mined l and reclamation requirements, must meet 

two basic tests: (1) be for a legitimate health, welfare, or safety 

purpose; and (2 ) be applied equitably and reasonably. 

Given this constitutional base, there are four distinct types of legal 

controls of mined land reclamation at the State level: 

*Statutes - l aws passed by a legislative body. 

*Regulations - controls adopted by administrative agencies. 

*Executive Orders - a directive from an elected official. 

*Judicia l opinions - interpretations of l aw by a lega l body. 

Certain requirements for implementation, e.g., application forms, ~lso 

appear as de facto " regulations" imposed by administrators in lower levels 

of authority. 

Key Components of Reclamation Legis lation and/or_Regulations. 

Most mined l and rec lamation statutes recently enacted have been directed 

at rehabi li tat i•ng l and d i sturbed by coal mining. Of the twenty-seven 

states with surface mi nab l e coal resources, al l have enacted some type of 

mine land rec l amation law rang i ng from very liberal to extreme l y stringent, 

with the excep t ion of Arizona and Alaska . 
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Although these statutes do not deal with the specific problems of 

peatland reclamation, their philosophical base and general framework do 

provide valuable insights into some of the problems and challenges in

herent in the formulation of effective peatland legislation. 

A comparison of the various mined land reclamation acts yields the 

following common denominators: 

*State Policy: State policy declarations sometimes provide 
indications as to how an act might be implemented and enforced. 
New Mexico has no policy declaration whatever while Montana 
sets forth six specific environmental theses. Colorado and 
Wyoming make routine statements about wildlife and water re
sources although Colorado adds an economic objective: 11 to 
protect and perpetuate the taxable value of the property .. 11 

*Land Eliminated From Mining Activity: No specifically design
ated lands, ecosystems, or other values are protected from sur
face mining in most states. However, elimination of surface 
mining from areas of 11 critica1 environmental concern 11 that are 
defined in various ways is a definite trend in Federal legis
lation and can be expected to be copied by many of the states. 
In Wyoming, for example, land use and revegetation objectives 
could be interpreted to mean that reclaimed lands incapable 
of sustaining "grazing by wildlife and domestic livestock in 
a quantity at least comparable to that which the land previous-
1 y supported' 1 cannot be mined. The Montana act 1 eaves no doubt 
that neither prospecting nor mining permits will be approved on 
lands that have 11 specia1, exceptional, critical, or unique 
characteristics." 

*Permit Req~irements: All of the states with reclamation laws 
requfre the issuance of a surface mining permit. The period of 
validity, however, varies widely. Permits can be revoked for 
non-compliance with permit conditions in most states. Few 
states include conditions and circumstances under which a permit 
can be issued, not be issued, or revoked for non-compliance. 

*Notice, Hearings, Public Participation: Public hearings are 
often required for rules and regulations promulgated by state 
agencies, although detailed requirements vary widely. 

*Time Constraints on Performance: Again, criteria varies sig
nlffcantly from state-to state. Montana requires reclamation 
performance as rapidly and as effectively as modern technology 
will allow. Other states, like New Mexico, call for completion 
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within a "reasonable" time. 

*Bonding Requirement: No reclamation legislation is 
going to be credible to the public without a bonding 
requirement. Also, there is a lack of credibility 
where determination of a bond is strictly a matter of 
discretion with the administrative agency. Rather 
than selecting arbitrary per acre figures or minimums 
that can be either unreasonable high or unreasonably 
low, it would be desireable to establish a bonding a
mount that bears a reasonable relationship to the 
probable actual cost of reclamation if the state had 
to do it. 

*Performance Standard: The vast majority of state re
clamation laws focus on revegetation as the prime 
objective of the reclamation process. The emphasis has 
been on such performance criteria as number and type of 
trees to be planted per acre, the height the grass is 
supposed to grow the first year, and the contour of the 
reclaimed land. Requirements of this type not only ignore 
alternative land-use options, but also fail to deal with 
the site-specific nature of most mining operations. In 
terms of peatland reclamation, performance requirements 
should be specific in intent rathe~ than specific in de
tail so as to afford maximum discretion to the adminis
trative agency in dealing with the ecological distinctions 
that occur between peatlands. 

A review of various state statutes and an analysis of their sub

sequent effectiveness proved to be an invaluable tool in determin~ 

ing which provisions would be transferable to Minnesota's peat

land situation. 
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Conclusions and Recommendations 

Peat is essentially a non-renewable resource that is currently supporting a 

large portion of Minnesota's wilderness. It is also an increasingly valu

able resource which is suitable for a variety of uses. 

Left in it's natural state peatlands provide natural habitat for a host of 

wildlife species. Over sixty different mammals, nearly two hundred species 

of birds, and over thirty aquatic invertebrates inhabit Minnesota peatlands. 

Preservation of this natural environment is a val id 11 use 11 which many Minne

sotans advocate. The Red Lake Indians, almost certain to be impacted by any 

peat gasification project, have stated their position through Tribal Chairman 

Roger Jourdain as follows: 

"Peat utilization? We are using the peat right now. Peat provides 
habitat for our wildlife. Much of our forests grow on peat. Water 
for our Lakes comes from peat bogs. The wildlife, timber, and fish 
are our greatest resource. We harvest over a million and a half 
pounds of fish out of the Lakes a year. The sawmill produces five 
million feet of lumber a year. These are the primary source of 
employment and income for the Tribe. Our people hunt and fish for 
much of their food. We are using the peat in the best possible 
manner now - maintaining our vital resources. 11 1 

Coming from a slightly different perspective are those who support preser

vation of peatlands for scientifi£3 nd ec:Lucational purposes. As Professor 

H. E. Wright of the University of Minnesota points out~ much of our peatland 

is "one of the last large areas in the country that is almost totally undis

turbed. The Red Lake peatland is the largest continuous bog on the continent 

1 
Walter Butler Company, Peat Utilization and the Red Lake 
Indian Reservation, p. 191. 



- 35 -

and perhaps the world, with a spectacular development of 

vegetation patterns that is unique for an area so far south. 112 

Dr. Wright goes on to say that our peat bogs represent an ideal 

area in which to learn many valuable ''ecological lessons'' relat

ing to vegetation patterns and water chemistry. 

Peatlands are also suitable for agriculture. A great many crops 

can be grown successfully on properly drained and cleared peat-

land. Root and vegetable crops, berries, forage for horses and 

cattle, and sod farms are among the principal agricultural util

izations. 

At present, horticulture is the main developmental use peat is put 

to. Proponents of this type of development point out the they are 

supplying an important commodity to the market place and when re

serves are exhausted will return the land to "productive" use. 

Chemical-Industrial uses of peat, though presently in the embryonic 

stage in this country, represent a potentially significant util-

ization of peat for the future. Dr. Charles Fuchsman in his report 

The Industrial Chemical Technology of Peat 3 states: "The chemical 

utilization of peat can be grouped into four catagories, three 

of which require low to moderate processing temperatures and are 

2 H. E. Wright, "Red Lake Peatland" The Minneapolis Tribune, 
November 1977. 

3 Charles Fuchsman, The Industrial Chemical Technology of _Peat 
p • V • 
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based on three corresponding components of peat. 

category is high-temperature processing. 

The fourth 

The three main groups of chemically important components and 

their potential industrial products are: 

1) Peat bitumens, which yield waxes and related lubricants, 
and from which steroids and other pharmaceutically 
valuable intermediates are obtainable. 

2) Peat carbohydrates, which when suitably treated, provide 
a superior nutrient material on which to raise yeast for 
high-quality protein supplements in livestock feed. By
products useful in the plastics and metallurgical indus
try can also be produced from this fraction. 

3) Peat humic acids, which can generate oil-well drilling 
mud additives as well as a substance useful in the 
plastics and rubber industries. 

The high temperature treatment of peat generates: 

4) Peat coke useful for electrodes in the heavy chemical 
industry, for the production of specialty ferro-alloys, 
and for the conversion to activated. carbon absorbents. 
By-product ~eat tars furnish valuable wood preserva~ 
tives and related products. 

Plants to produce these commodities require relatively small com

mitments of land (from a few hundred to a few thousand acres) for 

economic viability." 

The technology of direct combustion is well known with Finland, 

Ireland, and the Soviet Union all burning peat directly to 

produce electricity. 
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Ekono Inc., a Finnish engineering firm recognized as a leader in this field 

has recently completed a study for the Minnesota Department of Natural 

Resources entitled 11 Uti lizing Peat as a Fuel 11. Since costs for fuel peat 

in Minnesota are not known, Ekono approached the feasibility question by 

determining what price peat would have to be in order to be competitive 

with other fuels. 

Four study sites in northern Minnesota were selected and generally speak

ing it was found that, under present circumstances, peat would have to be 

between 20¢ to 40¢ cheaper than coal per mf llion BTU to be competitive. 4 

Gasification of peat represents another potential use. Research is being 

conducted, as noted earlier in this report, at the Institute of Gas Tech

nology in Chicago. Tests are also planned to investigate the feasibility 

of using existing technology (the Mudcat Dredge and the Vari-nip Press) 

for peat mining and dewatering. The ultimate goal of these experiments 

is to develop a ''one-pass 11 mining technique to be used in the gasification 

process. 

Peat gasification, on a commercial scale, requires a much larger land 

commitment that other utilizations to be economically feasible. Minnegasco 

estimates that the area required to operate their proposed gas plant would 

be in excess of 250,000 acres. 5 

4Ekono Inc., Consulting Engineers, Uti l i_zing Pe~t _ __§_s __ ci __ Fuel, p. 2 

5Energy Research and Development Administration, ~~perimental Program for 
th~_ Dev~lq__ernent of Pea_t_ Gasi_f_i_S:atio_l"I__, p. 3 
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Regulatory Background: 

Historically, the State of Minnesota has made state-owned peat

land available for private development through leases. These 

leases call for rental and royalty fees and can be for as long 

as twenty-five years if approved by the Executive Council. In 

the past the State has been content to react to requests for 

peat leases. In this regard our policy was similar to that of 

Federal leasing of coal prior to 1970. 

Our present system ·provides no built-in requirements for submis

sion of engineering plans, exploration permits, environmental 

protection, bonding and reclamation. No effective measures are 

available to mitigate the threat of speculation and no provisions 

limit the amount of land that can be leased. The state is limit

ed in it's ability to manage the resource _though it is clearly 

charged with the task. 

Given the multiple uses peat can be put to and considering the 

socio-economic setting for a particular locality at a given point 

in time, it becomes apparent that a resource allocation system 

of some type is essential if peat is to be utilized in the public 

interest. 

Any new policy adopted should reflect ecological concern by re

quiring environmental protection to the greatest extent practic

able while simultaneously providing the state with a reasonable 
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rate of return for any resources exploited. The state should 

be able to direct the timing, extent, location, and type of 

development in an orderly and even-handed manner. 

Much of the data base required to implement such a policy ef

fectively is being gathered by the Peat Program Phase II. What 

remains to be done is to determine the regulatory framework 

necessary to facilitate prudent management. 

Some elements worthy of consideration in peat policy formulation 

are presented below: 

Ex£loration Permits: 

The extent of the peat reserves is not well known and even after 

the Peat Inventory is completed there will be a need for pro

spective developers to completely evaluate any bogs under their 

consideration. A system of exploration permits in which no obli-

gation to lease arises for either the state or the permittee 

would serve a three-fold purpose: 

1) it would enable a prospective developer to enter an 
area considered leaseable to determine the economic 
viability of the proposed operation. 

2) it will provide additional, detailed information to 
supplement data gathered by Peat Inventory. 

3) there will be appropriate environmental safeguards 
built in to protect the resource and the adjacent 
areas. 
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Work ProEosals: 

Work proposals should be required of the operator prior to the 

issuance of a lease. In this way the various regulatory agen-

cies would be able to evaluate the possible effects of the 

operation, determine which permits would be required, and, if 

necessary, suggest alternate approaches before actual work 

begins. 

Reclamation Plans: 

Reclamation Plans should be required along with the Work 

Proposals. Together these documents will provide the basis for 

any EAW or EIS prepared. Subsequent approval or denial of the 

lease request will be based on these evironmental reviews. 

Peat Mining Permits: 

Although the vast majority of our peat occurs on public lands, 

privately cwned peatland should not be neglected in any manage

ment plan. Mandatory peat mining permits should be considered 

which would contain provisions to protect the environment. These 

permits should be suspendable or revocable for non-compliance. 

Bond: 

A bond calculated annually and in an amount equal to the estimated 
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cost of reclaiming the land to be affected in the coming year 

should be required of the operator to ensure reclamation in 

accordance with the approved reclamation plan. 

Environmental Monitoring: 

The Department shoulcihave the right to enter upon, inspect, and 

monitor any peat operation at any time during normal business 

hours. 

Annual ReEorts: 

Annual reports describing the operations of the preceeding year 

and plans for the ensuing period should be required on the an

niversary date of the lease. 

Diligent Development: 

The Department should investigate Federal -regulations requiring 

"diligent development" in coal leasing as a possible way to dis

courage speculation. 

Acreage Limitations: 

The desireability of limiting the acreage allocated to a single 

lease should be investigated. 

Rents and Royalties: 

Rents on a per-acre basis should be retained due to their ease 

and economy of administration. Royalties should be tied to pro

duction and be expressed as a percent of the FOB plant site 
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price of the product. This system is most applicable to hor-

ticultural peat operations. 

vestigated further. 

Other utilizations need to be in-



APPENDIX A-1 

The horticultural peat industry in the United States is dominated by a hand

ful of 1arge producers. The trend toward oligopoly in this industry has 

accelerated sharply since 197-4 with 9 plants now producing over 25,000 tons 

annually. The top nine producers accounted for over 62 percent of total U.S. 

production while the 1ower 37 percent contributed a mere 1.6%. 

RELATIVE SIZE OF PEAT OPERATIONS IN THE U.S. 

~ ..lllL 
Active plants Production Active plants Product ion 

~ of % of % of "lo of 
# total tons total # total tons total 

Under 500 tons ...... 21 20.6 4,384 0.6 23 22.5 3.393 0.4 

500- 999 • - • • • • - • 9 I.I 6,035 0.8 15 14.7 11.460 1.2 

1000-4999,. .. ___ _ 40 39-2 94,199 13.0 32 31.4 83,336 9.6 
5000-14999. ____ 22 21,6 201,206 27.5 16 15.7 135,614 14.0 

15 000- 24 999 ...... 5 4.9 H,278 12.2 7 6.9 126,342 13.2 

Over 25 000 ..... _ . 5 4.9 335,202 45.9 9 II.I 607,314 62.6 

102 100.0 731,004 100.0 102 100.0 969,459 100.0 

Minnesota ranked eighth in peat production in 1976. lt 1 s four active plants, 

Bay-Houston in Cromwell, Power-O~Peat in Central Lakes, and the Maki Brothers 

and Midwest Peat near Floodwood produced 26,429 tons of peat or 2.7% of the 

U.S. total . 



APPENDIX A-2 

Production of Peat by State, 1976* 

% Change % of 
State/Plants Tonnage From 1974 Total 

Ml 16 300,103 + 10.3 3LO 

IN 14 145,661 + 128. 1 15.0 

IL 4 84,662 - 11 . 6 8.7 

FL 7 82,652 + 22.8 8.5 

NY 5 34,075 +110.2 3.5 

co 9 33,201 + 7. 1 3,4 

MN 4 26,429 + 29.6 2.7 

NJ 4 26,298 - 15. 7 2.7 

SC 1 15,015 - 15.6 l.5 

WA 5 14,060 - 3.0 1. 4 

WI 4 9,742 NA 1 1.0 

ME 4 4,781 + 4.8 . 5 

OH 6 3, 195 - 31 ~ 3 . 3 

MD 1 2,891 + o.6 ,3 

OTHERS2 186,694 ------ 19.3 

--

TOTAL 969,459 + 32.6 99.83 

1wisconsin withheld production figures in 1974 

2 tnc1udes California, Georgia, Iowa, Masschusetts, Montana, North Datota, 
and Pennsylvania, Pennsylvania was the third largest producing state, 
behind Michigan and lndiana,'in 1976. 

3ooes not add to 100.0 due to individual rounding. 

*Source: Mineral Industry Surveys 
U. S. Bureau of Mines 
Advance Data on Peat in 1976 
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Straight-Line Trend Fitted to U.S. Production of Peat (tons) 1954-1974 

% of trend 
y 

Year x2 -- . 100 
X y xY ~ Yt 

1954 -10 244 -2440 100 310.0 78.71 

1955 -9 274 -2466 81 330.3 82.95 

1956 -8 273 -2184 64 350.6 77.87 

1957 --, 316 -2212 49 370.9 85.20 I 

1958 -6 328 -1968 36 391. 2 83.84 

1959 -5 419 -2095 25 411. 5 101 . 82 

1960 -4 471 -1884 16 431. 8 109.08 

1961 -3 531 -1593 a 452. 1 117. 45 .J 

1962 -2 572 -1144 4 472.4 121.08 

1963 -1 579 -579 1 492,7 117.52 

1964 0 649 0 0 513,0 126.51 

1965 1 604 604 l 533,3 113. 26 

1966 2 6i1 1222 4 553.6 110.37 

1967 3 617 1851 9 573.9 107. 51 

1968 4 619 2476 16 594.2 104.17 

1969 5 572 2860 25 614.5 93.08 

1970 6 517 3102 36 634.8 81.44 

1971 7 605 4235 49 655.1 92.35 

1972 8 607 4856 64 675,4 89.87 

1973 9 635 5715 81 695.7 91. 27 

1974 10 731 7310 100 716.0 102. 09 

10,774 15,666 770 
1985 21 939,3 

a=~= 10, 774 = 513.0 b=fxv = 15,666 = 20.3 
n 21 (x2 770 

Yt = 513 + 20.3(x) 
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., •-. APPENDIX C 

MINNESOTA STATUTES PERTAINING TO PEAT* 

88.16 STARTING FIRES; FIRE-IlREAICS; UNAUTHORIZED FIRES. Subdi
vision 1. It shall be unlawful, when the ground is not snow-covered, in any place 
where there are standing or growing native coniferous trees, or in areas of ground 
:from which native coniferous trees have been cut, or where there are slashings 

. of such trees, or native brush, timber, slashings thereof. or excavated stumps, or 
where there is ~Wi or .r6a,t roots excavated or growing, to start or have any open 
fire, or any bac - ffe, wit out the written permission of the commissioner, or other 
authorized forest ofllcer. 

Subd. 2. The occupant o! any premises upon which any unauthorized fire is 
burning in the vicinity o.f forest lands, whether the fire was started by him or 
otherwise, shall promptly report the fire to the commissioner, or to the nearest 
forest officer or fire warden. Failure to make this report shall be deemed a viola
tion of sections 88.03 to 88.21 and the occupant of the premises shall be deemed 
prlma fade guilty of negligence lf the unreported fire spreads from the premises 
to the damage, loss, or injury of the state or any person. 

[1925 C lj01 S 22; 1961 C 146 S 12; 1969 C 1,10 81] ( 4031-22) 
88.17 PER:t\IlSSION TO START FffiES; PROSECUTION FOR UNLAWFULLY 

STARTING FIRES. Subdivision 1. Permission to set fire to any grass. stubble, 
p~, brush, raking of leaves, rubbish, garbage, branches, slashings or woods for 
ffiepurpose of cleanup. clearing and improving land or preventing other fire shall 
be given whenever the same may be safely burned, upon such reasonable condi• 
tions and restrictions as the commissioner may prescribe, to prevent same from 
spreading and getting beyond control. This permission shall be in the form o.f a 
written permit signed by a regular forest officer or some other suitable person to 
be designated by him, as town fire warden, these permits to be on forms furnished 
by the commissioner. The commissioner, or any of his authorized assistants, may 
at his discretion in cases of extreme danger refuse, revoke, or postpone the use of 
permits to burn when such act is clearly necessary for the safety of life and prop
erty. Any person setting any fire or burning anything under such permit shall keep 
the permit on hls person while so engaged ~nd produce and exhibit the permit to any 
forest officer. when requested to do so. No permit is required for the burning o! 
grass, leaves, rubbish, garbage, branches and similar combustible material under 
the following conditions: (1) The material shall be burned within an incinerator or 
burner constructed of fire resistant material having a capacity of not less than 
three bushels and maintained • with a minim.um burning capacity of not less than 
two bushels, a cover which is closed when in use, and maximum openings in the top 
or ·sides no greater than one inch in diameter; and (2) No combustible material 
shall be nearer than three feet to the burner or incinerator when it is in use. 

Subd. 2. In any prosecution under sections 88.03 to 88.21 for unlawfully start
Ing or setting or having or permitting the continuation or spread of any fire or 
back-fire, proof upon the part of the prosecution that such fire or back-fire origi
nated upon, or was permitted to bum upon, or that it spread from, lands or prem
ises occupied by the person charged with the offense, and that this person had 
knowledge of the fire and made no effort to put it out. shall be prim.a .facie evi
dence that he is guilty. The burden of proof as to any matter in refutation of. this 
prima. fade guilt, or in extenuation or excuse, shall be and rest upon the person 
so appearing prima facle to be guilty. 

[1925 C 401 S 23; 1961C146813; 1969 C 410 S 2] ( 4031-23) 

*Includes only those portions of statutory sections which 
relate to peat; the word "peat" is underlined where it 
appears. 

Y~f 
vi 
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89.17 LF,ASES AND rERJHITS. The commissioner shall have power to grant 
and execute, ln the name o! the state, leases and permits for the use o! any 
state forest lands for any purpose which in his opinion is not inconsistent with 

the maintenance and management of the state forest In which the land Is situated, 
on forestry principles for timber production. Every such lease or permit shall be 
revocable at his discretion at any time subject to such conditions· as may be 
agreed on in the lease. The approval of the commissioner of administration shall 
not be required upon any such lease or permit. No such lease or ·permit for a 
period exceeding ten years shall be granted except with the approval of the execu
tive council. 

Hunting of wild game is prohibited on any land which has been posted by the 
Jessee to prohibit hunting. Such prohibition shall apply to all persons including 
the lessee. 

[1931 C 263 S 6; 1951 C 136 S 1; 1959 C 413 S 1; 1961 C 223 S 10; 1965 C 382 S 2] (6513-6) 

92.461 PEAT LANDS. Subd1vislon 1. Pent lands withdrawn from sale. All 
lands now or hereafter owned by the state w1iictl are chiefly valuable by reason o.f 
deposits of ,.£_cat in commercial quantities are hereby withdrawn from sale. 

Subd. 2. Examination by commissioner of natural resources. Befqre any 
state land is offered for sale the commissioner of natural resources shall cause such 
land to be examined to determine whether the land is chiefly valuable by reason 
of deposits of JZ~ in commercial quantities. 

[1935 c 322; 9 c 453 s 1, 2,· 1969 c 1129 art 10 s 2] (6433-1, 2) 
92.47 [Repealed, 1963 c 567 s 6] 
92.48 [Repealed, 196.3 c 5G7 s 6] 
92.49 [Repealed, 1963 c 567 s 6] 
92.50 UNSOLD LANDS SUBJECT TO SALE l\IAY BE LEASED. Subdivision 1. 

The commissioner of natural resources may, at public or private vendue and at 
such prices and under such terms and conditions as he may prescribe lease any 
state-owned lands under his jurisdiction and control for the purpose of taking and 
removing sand, gravel, clay, rock, marl, 12eat, and black dirt therefrom, for storing 
thereon ore, waste materials from mines, or rock and tailings from ore milling 
plants, for roads or railroads, or for any other uses not inconsistent with the 
interests of the state. No such lease shall be made for a term to exceed ten years, 
except in the case of leases of lands for storage sites for ore, waste materials from 
mines, or rock and tailings from ore milling plants, or for the· removal of~ 
which may be made for a term not exceeding 25 years, provided that such leasesior 
the removal of _p~aj;_ shall be approved by the executive council. All such leases 
shall be made su5Ject to sale and leasing of the land for mineral purposes under 
legal provisions and contain a provision for their cancellation at any time by the 
commissioner upon three months written notice, provided that a longer notice 
period, not exceeding three years, may be provided in leases for storing ore, waste 
materials from mines or rock or tailings from ore milling plants; provided further, 
that in leases for the removal of M~ the commissioner may determine the 
terms and conditions upon which the ease may be canceled. All money received 
from leases under this section shall be credited to the .fund to which the land 
belongs. 

Subd. 2. The commissioner may grant leases and licenses for terms not exceed• 
Ing 25 years, subject to cancelation at any time upon three years' notice, to deposit 
tailings from any iron ore beneficiation plant in any public lake not exceeding 160 
acres in area, upon first holding a public hearing in the manner and under the 
procedure provided in Laws 1937, Chapter 468, as amended; and upon finding in 
pursuance of such public hearing 

(a) that such use of each lake is necessary and in the best Interests of the 
public. and 

(b) that the proposed use will not result in pollut1on or sedimentation o! any 
outlet stream; 

Provided, further, that the commissioner may impose .further conditions and re
strlctions with respect to use of said lake to saieguard the public interest, includin.l? 
the requirement that the lessee or licensee acquire suitable pcnnits or easements 
from the owners o! all lands riparian to such lake. Any money received therefrom 
shall. be deposited in the permanent school fund. 

[1915 C 192 8 1; 1911 C 31; 1919 C 405 8 1; 1945 C 321 8 1,• 1941 C 329 8 1; 1953 C 3£8 
B 1; 1959 c 413 s 2; 1969 c 1129 art 10 s 2] (6328) 

NOTF.~ AR tn Vnl!lte:ui lnnd,i. sc-e Laws 1961. Chapter 472, and LaWJl 1963, Chapter 390, Section 1. 

vii 
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111.03 J>OWERS GRANTED TO COURTS. The district court of any county In 
this state or any judge thereof in vacation is hereby vested with jurisdiction, power, 
and authority, upon the filing o! a petition as specified in section 111.04, and the 
conditions stated therein are found to exist to establish a drainage and conservancy 
district and define and fix boundaries thereof, which may be_ entirely within or 
partly within and partly without any county and include the whole or ariy part of 
one or more counties, including the county in which the petition is filed, for all or 
any of the following purposes: 

(1) For regulating streams, channels or watercourses, and the flow of water 
therein, by changing, widening, deepening, straightening the same or otherwise 
Improving the use and capacity thereof; 

(2) For reclaiming by drainage, or filling, dildng or otherwise protecting lands 
subject to overflow; 

(3) For providing for irrigation where it may be needed; 
(4) For the prevention of fires in areas of agricultural lands or in~ areas 

subject to destruction and damage by fire and for the irrigation of agricuffiiraI lands 
needing"'the same by regulating, controlling, conserving, and applying the waters 
in any ditch or drain which has heretofore been or shall hereafter be established 
and constructed under any law of this state and in streams or watercourses con
necting therewith; 

(5) For regulation and control of. flood waters and the prevention o.f floods, by 
deepening, widening, straightening, or diking the channels of any stream or water• 
course, and by the construction of reservoirs or other means to hold and control 
such waters; • 

(6) For diverting, in whole or in part, streams or watercourses and regulating 
the use thereof; streams so diverted shall follow the natural course of drainage and 
terminate in the same natural outlet; 

(7) For providing for sanitation and public health and regulating the use of 
streams, ditches or watercourses for purposes of disposing of waste materials; and 

(8) As incident to and for the purpose o.f accomplishing and effectuating all 
the purposes of sections 111.02 to 111.42 may, under the conditions specified herein, 
straighten, widen, deepen, or change the course or terminus of any natural or arti
ficial watercourse and build, construct, and maintain all necessary dikes, ditches, 
canals, levees, wall embankments, bridges, dams. sluiceways, locks, and other struc
tures that may be found necessary and advisable to create, establish. and maintain 
the necessary reservoirs or other structures, to hold, control, and regulate any and 
all waters within the district, and to acquire title in the name of the district to all 

272.38 STRUCTURES, STANDING TII\IBER, OR l\IINERALS NOT TO BE 
REMOVED. Subdivision 1. Taxes to be first paid. No structures, standing timber, 
mlnerals, sandt gravel, peat, subsoil, or top-soil shall be removed from any tract of 
land until an the taxes "asse"ssed against such tract and due and payable shall have 
been fully paid and discharged. When the commissioner of finance or the county audi• 
tor has reason to believe that any such structure, timber, minerals, sand, gravel, pea~ 
subsoil, or top-soil will be removed from such tract b~fore such taxes shall have 
been paid, either may direct the county attorney to bring suit in the name of the 
state to enjoin any and all persons from removing such structure, timber, minerals, 
sand, gravel, 12~~ subsoil, or top-soil therefrom until such taxes are paid. No bond 
shall be requ~.f plaintiff in such suit. 

Subd. 2. Agreements for removal. The county auditor may enter Into an agree. 
rnent with the taxpayer for the removal o! any structures, standing timber, min• 
erals, sand, gravel0 r:e;ft subsoil, or top-soil from the property of the taxpayer 
upon which taxes are ue and payable, which agreement shall provide that the 
entire sale price thereof, or the reasonable market value thereof, whichever is the 
greater, or if the property is not sold, then the fair market value thereo! is to be 
paid to the county treasurer to be applied upon the taxes on the property, penalties, 
costs, and interests, in the inverse order to that in which such taxes were levied'" to 
be applied as follows: (1) upon the penalties, costs and interest, (2) upon the taxes 
levied; and the same procedure shall be followed for each year's taxes until the 
entire sum so paid shall have been applied; provided, that if the judgment for any 
such delinquent taxes shall have been partially paid, it shall not aff cct the rlght o.f 
the state to forfeit the title to such lands in the event of the failure to redeem the 
same. The contract between the county auditor and the taxpayer shall provide that 
the co11tract shall be .fully completed prior to the time that the title to the property 
would othcnvise forfeit to the state. The county auditor may, i! in his opinion it ls 
necessary to protect the state, demand that the taxpayer make. execute, and deliver 
a bond to the state in such an amount as may be necessary in the opinion o! the 
county auditor to protect the state, to insure the payment to the county treasurer 
o! the purchase price or the :reasonable market value of the property removed from 
th~ land under the n.grccments. Nothing hcrcln shall be construed ns prohibiting 

viii 
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the removal o! such sand, gravel, ]2_~ subsoil, or top-soll as may be Incidental to 
the erection of structures on the Jancfor the grading o! the land when such removal 
or grading shall result in enhancing the value thereof; nor shall anything herein 
be construed as prohibiting the removal of the overburden on mine properties. The 

• removal o! any structures, standing timber, minerals, sand, gravel, Wia,S,,. subsoil, 
or top-soil under such agreements with the county auditor shall not e construed 
to be in violation o! this section. 

[R Ls 911; 1931 c 333 s 1; 1941 c 391 s 1; 1913 c 1;92 s 14] (2203) 

272.39 STRUCTURES, TII\IBER, OR 1\~~RALS MAY BE SEIZED. Any 
structure, timber, minerals, sand, gravel, J!.ed.t subsoil, or top-soil removed .from 
any tract of land upon which taxes are due an payable, as provided In this chapter, 
or so much thereof as may be necessary, may be seized by the commissioner of finance, 
by the county auditor, or by any person authorized by either of them in writing, and 
sold in the manner provided for sale of personal property in satisfaction of taxes. All 
moneys received from such sale in excess of the amount nPCessary to satisfy such 
taxes and the costs and expenses of seizure and sale shall be returned to the owner 
o.f such structure, timber, minerals, sand, gravel,~ subsoil, or top-soil, 1! known, 
and. il unknown, shall be deposited in the county treasury subject to the right ot 
the owner. 

[R Ls 978; 1931 c 333 S 2; 1941 C 397 s 2; 1913 C 492 8 14] (2204) 

272.40 REl\IOV AL Any person who shall remove or attempt to remove an) 
structure, timber, minerals, sand, gravel, p..Q?!, subsoil, or topsoil from any tract 
of land contrary to the provisions of this c1iiipter after such taxes become due and 
payable and before the same have been .fully paid and discharged shall be guilty 
o.f a gross misdemeanor. 

[R. L. s. 919; 1941 c. 391 8. 3] (2205) 

282.04 Tll\IBER SALE; TAX FORFEITED ~ANDS, LEASE. PARTITION, 

Provided, however, that no lease for the removal of yeat shall b~ made by the 
county auditor pursuant to this section without first holdmg a public hearing on his 
intention to lease. One printed notice in a legal newspaper in the county at least ten 
days before the hearing, and posted notice in the court house at least 20 days before 
the hearing shall be given of the hearing. 

282.35 OWNER OF FORFEITED LAND l\IAY REPURCHASE. 

Subd. 9. Not· to remove structures, timber, etc., until payment is made In full. 
When any forfeited lands are repurchased, as provided for in this section, no struc
ture, minerals, sand, gravel, top-soil, subsoil, or .J2£fil. shall be removed, nor shall 
any timber or timber products be cut and rem0Vec1until the purchase price has 
been paid in full. Nothing in this subdivision shall be construed as prohibiting the 
removal of such sand, gravel, top-soil, subsoil, or ~ as may be incidental to the 
erection of structures on such repurchased lands or o the grading o:f such lands 
whenever such removal or grading shall result in enhancing the value thereof. 

[1943 C 1G4 s 1-9; 1913 C 582 s 3] 
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560.01 ACTION FOR OPENING MINES, QUARRIES, BELONGING TO 
PLURALITY OF OWl'lERS. Where veins, lodes, deposits o! iron, iron ores, 
minerals or mineral ores of any kind, stone, coal, clay, sand, gravel, or peat are 
known to, or do exist on or In lands which arc shown by properly executed deeds 
or leases having more th:m one year to mn of record in the county In which the 
lands are situated, to befong to a plurality of owners, the owner or owners of an 
interest equal to one-hall or greater in the lands, as shown by the deeds or leases 
so recorded, may bring action in the di.strict court in the county where the lands 
are situated, for permission to open, operate, and develop these veinsa lodes, or 
deposits of iron, iron ores, minerals, or mineral ores of any kind, stone, coal, clay, 
sand, gravel, or peat that are found in or on these lands. 

[1901 c. 111 r.Tj'(9593) 
560.02 COMPLAINT; HEARING. The complaint shall describe the land to be · 

a.fleeted, and there shall be an abstract of the lands thereto attached, showing the 
title there·ot as appears by the deeds or leases recorded in the county where the 
land is situated. Upon the case being brought on .for hearing. the court shall 
determine who are the owners of the property described in the co:qipfaint, as 
appears by the properly executed deeds or leases thereof o! record in the county in 
which the same is situated. 

[1901 C. 111 8. 2] (9591,) 

560.03 ORDER; BOND. lls upon the hearing, it appears that the complainant 
or complainants own one-half or more ol the property, as shm,vn by the properly 
executed deeds or leases of record in the county, the court shall make an order 
permitting and authorizing complainant or complainants, upon the filing .in the 
office of the clerk of the court having jurisdiction o.f the action, of such bond,. with 
such sureties as may be ordered and approved by the court, or a judge thereo!, 
conditioned for the faithful, complete, and timely performance of all orders o! 
the court made In the action or concerning the subject matter thereo.f, and !or 
the faithful, complete, and timely performance o.f all the provisions of this chapter, 
to enter upon, open, develop, and operate these lands for the purpose of producing 
therefrom and from the veins, lodes, and deposits therein situate, the iron, iron ore, 
or other minerals or mineral ores o.f any kinds coal, clay, sand, gravel, and 2ea.$, 
that may exist thereon or therein. 

[1901 C. 111 8. 3] (9595) 

560.04 ENTRY UPON LANDS; ACCOUNTING; APPLICATION OF RE
CEIPTS; EXPENSES. The complainant or complainants may thereupon, after 
the filing and approval of the bond provided for in section 560.03, enter upon these 
lands and develop the same, and produce therefrom and .from the lodes, velnsr and 
deposits the iron, iron ore, minerals, mineral ores of any kind, coal, sand, clay, 
gravel, and peat that exist thereon or therein. A strict account shall be kept, by 
the party or"'parties operating these properties and workings, ot all expenses of 
opening and working any and all such mines, or iron or iron ores, minerals or 
mineral ores of any kind, coal, or deposits of clay, sand, gravel, orlefl; and a true 
and correct account of the output of these workings in tons an o the receipts 
from the sale or disposal of the output. A· monthly statement of such expenses 
and the output shall be made by the parties operating these workings and properties 
and !!led with the clerk ol the court where the action was commenced or is pending. 
The parties operating such properties shall be entitled to use so much o.f the 
receipts !rom the sales o! the total output as may be necessary for the payment 
of the expenses and charges o1 opening and operating such property, and the 
surplus or receipts over the amount so paid out for expenses and charges o.f open• 
Ing and operating such property shall be divided pro :rata among all the owners o! 
such property according to their interests, and the amount to which any party is 
entitled shall be paid to him by the parties operating such property upon demand 
at any time after the filing of any monthly statement, as herein provided, whlch 
shows a surplus over the charges and expenses aforesaid. No part of the expenses 
or charges, and no claim for work or labor performed in or about the opening, 
operating, or improvement of such property shall be a Hen upon or a charge against 
any portion of the property or interest therein not owned by the parties operating 
such property. and none of the owners of any part of or Interest in the property 
who are not operating such property shall be liable for any o.t the charges or 
expenses of opening, opera.ting, or improving such property. 

[1901 C. 171 S. 4] (9596) 

560.05 SURFACE RIGIITS. The parties operating these veins, lodes, and de-
posits, as herein provided, shall have the right to use the surface of the ground 
for placing machinery and coverings therefor. for roads, tramways, drains, water 
pipes. steam and electric pl3.nts, and all other appliances necessary in the operation 
and developing of the properties and workings, including buildings for offices and 
houses :tor men, and shelter for animals, engaged and employed In and by the 
workings, without charge from coowne:rs. 

[1901c. 171B. 5] (9597) 

X 
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560.06 RIGHTS OF NON-OPERATING OWNERS. The owners of said property 
not engaged in operating the same shall have access to the property and workings 
therein at all reasonable times for the purpose o! measuring up the workings and 
verifying thereby the accounts o! operators thereof, an'rl shall have access to the 
property for the purpose of removing and taking away the property delivered to 
them on the dump of the property as herein provided. This right° must be so exer
cised as not to interfere with the parties operating the property and workings on or 
In the property, or o! any of the hoisting or working apparatus.- railroads, roads, 
tramways, or other appliances thereon, or of the workmen, servants o.f the operators 
ot the property. 

[1901 c. 111 s. 6] {9598) 

560.07 ABANDONMENT OF WORI{; RIGIITS OF l\llNORITY OWNERS. In 
case the parties owning one-half or more of the property and land on which these 
veins, lodes, or deposits of iron, iron ores, minerals, or mineral ores of any kind, or 
coal, clay, sand, gravel, or .£_e~ are known to or do exist, fall or refuse to proceed 
under this.. chapter, or if, alter commencing the work and operations hereunder, 
these parties abandon the work for one year, then the owners ot less than a half 
interest of the property, lands and the title therein, as shown by properly executed 
deeds recorded in the county in which the same is situate, may proceed to open 
and work the property in the same manner and under the same restrictions as 
provided herein. 

[1901 c. 111 s. 7] (9599) 

560.08 LIENS, ATTACJil\lENT. No liens created by the statutes of this state, 
whether mechanics, materialmen, or laborers, or for supplies or any other liens 
except those of judgment against owners of interests in the lands, shall attach to 
the lands on or in which operations for producing from the veins, lodes, or deposits 
of iron, iron ores, minerals, or mineral ores of all kinds, coal, clay, sand, gravel, 
or l?~~S are carried on under and in accordance with this chapter. 

[1901 c. 171 3. 8] (9600) 

560.09 ACTIONS APPLY ONLY TO OUTPUT; PARTITION. Actions !or 
operation of property in all cases where lands are held by a plurality o! owners, 
are opened, operated, and developed for the purpose of obtaining therefrom the 
products of the veins, lodes, and deposits of iron, iron ores, minerals, mineral ores 
of any kind, coal, clay, sand, gravel, and~ under the provisions o.f this chapter, 
shall be held to apply only to the outputorihe workings, and decree of partition 
shall be made by the courts to apply only to the division o!. the output o! the 
workings of these lands, and the veins, lodes, and deposits aforesaid therein. 

[1901 c. 111 8. 9] (9601) 

John Helland 
House Research 
July, 1975 
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TAX-FORFEITED LAND SALES 282.01 

CHAPTER282 
TAX-FORFEITED LAND SALES 

CLASSIFICATION OF LAND 
Tax-forfeited lands. 
Non-agricultural lands, classification; 
sale, conditions. 
Prior owner may purchase; conditions. 
Placed in atLxi.liary forest by purchaser. 
Completion of sale and conveyance. 
Proceeds of sale. 
Prohibited purchasers. 
Convevance of interests in tax_-forfeited 
lands io state and federal governments. 
Tax-forfeited land; meandered lakes; 
sale; exception. 
NON-CONSERVATION AREA 
List of lands offered for sale. 
Limitations in use of lands. 
Non-conservation or agricultural land, 
purchase by veterans; application. 
Hearing on application; resolution au
thorizing purchase; payments; interest. 
Payment credit for payment of land. 
Final payment; county auditor to cer
tify. 
Sale by purchaser. credit limitation. 
Cancelation. 
Affected lands withdraWilll from sale. 
Timber sale; tax-forfeited lands, lease. 
partition, easements. 
Proceeds to be apportioned. 
Exemption of certain lands. 
Auditor to cancel taxes. 
Apportionment of proceeds. 
Forfeited ta.-..: sale fund. 
Reimbursement of purchase price in 
certain cases. 
Application. 
All minerals reserved. 
Land commissioner; duties; compensa
tion; land exchanges. 
Certain powers and duties may be del
egated. 
Timber defined. 

Sec. 
CONSERVATION AREA 

282.14 Classification of forfeited lands. 
282. 15 Sales of forfeited lands. 
282.151 Commissioner authorized t:> sell certain 

lands. 
282.16 Public sale; notice. 
282.17 Cancelation of contracts. 
282. l 7 l Contracts. members of armed forces. 

282.18 
282.19 
282.20 
282.21 
282.22 
282.221 
282.222 
282.223 
282.224 
282.225 
282.226 
282.23 

cancelation. 
County auditor to lease lands. 
County treasurer to collect payments. 
Mineral rights reserved. 
Conveyance. 
Non-agricultural lands to be reserved. 
Forfeited lands. 
Sale. 
Taxes canceled. 
Conveyance. 
Mineral rights reserved. 
Funds collected. 
Sale of certain lands forfeited for taxes 
in 1926 and 1927. 

282.241 Repurchase after forfeiture for taxes. 
282.251 Special assessments reinstated upon re

282.261 
282.271 
282.281 
282.291 
282.301 
282.311 
282.321 
282.322 
282.323 
282.324 
282.33 
282.341 

purchase. 
Down payment. 
Notice of pa::,,ments due. 
Repurchase subject to existing leases. 
Payments, where made. 
Receipts for payments. 
Exceptions. 
Limitations. 
Forfeited lands list. 
Capitol areas. 
When right of repurchase vests. 
Lost or destroyed deeds. 
Reinstatement of tax-forfeited certifi
cate. 

282.35 Ovn1er of forfeited land may repur
chase. 

282.36 Fees payable to repurchaser. 
282.37 Lands bordering lakes and streams, 

easement to state. 
282.38 Timber development funds. 

CLASSIFICATION OF LAND 

282.01 TAX-FORFEITED LANDS. ·Subdivision I. Classification; use; exchange. 
Except as ownership of particular tracts of land should be held by the state or its sub
divisions for a recognized public purpose and public access, it is the general policy of 
this state to encourage return of tax-forfeited lands to private mvnership and the tax 
rolls through sale, and classification of lands according to this chapter is not in con~ 
travention of this general policy. AU parcels of land becoming the property of the 
state in trust under the provisions of any law now existing or hereafter enacted de
claring the forfeiture of lands to the state for taxes➔ shall be classified by the county 
board of the county wherein such parcels lie as conservation or nonconservation. 
Such classification shall be made with consideration, among other things, to the pres
ent use of adjacent lands, the productivity of the soil, the character of forest or other 
grmvth, accessibility of lands to established roads, schools, and other public services, 
and their peculiar suitability or desirability for particular uses. Such classification, fur
thermore, shall aid: to encourage and foster a mode of land utilization that will facili
tate the economical and adequate provision of transportation, roads, water supply, 
drainage, sanitation, education, and recreation; to facilitate reduction of governmental 
expenditures; to conserve and develop the natural resources; and to foster and de
velop agriculture and other industries in the districts and places best suited thereto. In 
making such classification the county board may make use of such data and informa
tion as may be made available by any office or department of the federal, state, or 
local governments, or by any other person or agency possessing information pertinent 
thereto at the time such classification is made. Such lands mav be reclassified from 
time to time as the county board may deem necessary or desirable, except as to con
servation lands held the state free from any trust in favor of any taxing district. 
Provided that if any such lands are located \\-ithin the boundaries of any organized· 
tO\vn, v.,ith taxable valuation in excess of $20,000, or incorporated municipality, the 

xii 
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classification or reclassification and sale shall first be approved by the town board of 
such town or the governing body of such municipality insofar as the lands located 
therein are concerned. Any tax-fo1feited lands may be sold by the county board to any 
organized or incorporated governmental subdivision of the state for any public pur
pose for which such subdivision is authorized to acquire property or may be released 
from the trust in favor of the taxing districts upon application of any state agency for 
anv authorized use at not less than their value as determined bv the countv board. 
Th·e commissioner of revenue shall have pO\ver to convey by deed in the name of the 
state any tract of tax-forfeited land held in trust in favor of the taxing districts, to any 
governmental subdivision for any authorized public use, provided that an application 
therefor shall be submitted to the commissioner vvith a statement of facts as to the 
use to be made of such tract and the need therefor and the recommendation of the 
county board. The deed of conveyance shall be upon a form approved by the attorney 
general and shall be conditioned upon continued use for the purpose stated in the ap
plication, provided, hovvever, that if the governing body of such governmental subdivi
sion by resolution determines that some other public use shall be made of such lands, 
and such change of use is approved by the county board and an application for such 
change of use is made to the commissioner, and approved by him, such changed use 
may be made of such lands without the necessity of the governing body conveying the 
lands back to the state and securing a nev .. • conveyance from the state to the govern
mental subdivision for such new public use. 

Whenever any governmental subdivision to which any tax-forfeited land has 
been conveyed for a specified public use as provided in this section shall fail to put 
such land to such use, or to some other authorized public use as provided herein, or 
shall abandon such use, the governing body of the subdivision shall authorize the 
proper officers to convey the same, or such portion thereof not required for an autho
rized public use, to the state of Minnesota, and such officers shall execute a deed of 
such conveyance forthwith, which conveyance shall be subject to the approval of the 
commissioner and in form approved by the attorney general, provided, however, that 
a sale, lease, transfer or other conveyance of such lands by a housing and redevelop
ment authoritv as authorized bv sections 462.411 to 462.711 shall not be an abandon
ment of such· use and such lan.ds shall not be reconveyed to the state nor shall they 
revert to the state. No vote of the people shall be required for such conveyance. In 
case any such land shall not be so conveyed to the state, the commissioner of revenue 
shall by \vritten instrument, in form approved by the attorney general, declare the 
same to have reverted to the state, and shall serve a notice thereof, \vith a copy of the 
declaration, by registered mail upon the clerk or recorder of the governmental subdivi
sion concerned, provided, that no declaration of reversion shall be made earlier than 
five years from the date of conveyance for failure to put such land to such use or 
from the date of abandonment of such use if such lands have been put to such use. 
The commissioner shall file the original declaration in his office, with verified proof of 
senice as herein required. The governmental subdivision may appeal to the district 
court of the county in which the land lies by filing with the clerk of court a notice of 
appeal, specifying the grounds of appeal and the description of the land involved, 
mailing a copy thereof by registered mail to the commissioner of revenue, and filing a 
copy thereof for record with the county recorder or registrar of titles, all within 30 
days after the mailing of the ndtice of reversion. The appeal shall be tried by the court 
in like manner as a civil action. If no appeal is taken as herein provided, the declara
tion of reversion shall be final. The commissioner of revenue shall file for record with 
the county recorder or registrar of titles, of the county within which the land lies, a 
certified copy of the declaration of reversion and proof of service. 

Any city of the first class now or hereafter having a population of 450,000, or 
over, or its board of park commissioners, which has acquired tax-forfeited land for a 
specified public use pursuant to the terms of this section, may convey said land in ex
change for other land of substantially equal worth located in said city of the first 
class, provided that the land conveyed to said city of the first class now or hereafter 
having a population of 450,000, or over, or its board of park commissioners, in ex
change shall be subject to the public use and revers'ionary provisions of this section; 
the tax-forfeited land so conveyed shall thereafter be free and discharged from the 
public use and reversionary provisions of this section, provided that said exchange 
shall in no way affect the mineral or mineral rights of the state of Minnesota, if any, 
in the lands so exchanged. 
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Subd. 2. Conservation lands under supervision of county board. Lands classified 
as consen·ation lands. unless reclassified as non-conservation lands, sold to a govern
mental subdivision of the state, designated as lands primarily suitable for forest pro
duction and sold as hereinafter provided, or released from the trust in favor of the 
taxing districts. as herein provided, will be held under the supervision of the county 
board of the county \Vithin \Vhich such parcels lie. 

The county board may, by resolution duly adopted, declare lands classified as 
conservation lands as primarily suitable for timber production and as lands \Vhich 
should be placed in private ownership for such purposes. If such action be approved 
by the commissioner of natural resources, the lands so designated, or any part 
thereof. may be sold by the county board in the same manner as provided for the sale 
of lands classified as non-conservation lands. Such county action and the approval of 
the commissioner shall be limited to lands lying within areas zoned for restricted uses 
under the provisions of Laws 1939, Chapter 340, or any amendments thereof. 

The county board may, by resolution duly adopted, resolve that ce1tain land~ 
classified as conservation lands shall be devoted to conservation uses and mav submit 
such resolution to the commissioner of natural resources. If, upon investiga-tion, the 
commissioner of natural resources determines that the lands covered by such resolu
tion, or any part thereof, can be managed and developed for conservation purposes, 
he shall make a certificate describing the lands and reciting the acceptance thereof on 
behalf of the state for such purposes. The commissioner shall transmit the certificate 
co the county auditor, who shall note the same upon his records and record the same 
\\ith the county recorder. The title to all lands so accepted shall be held by the state 
free from any trust in favor of any and all taxing districts and such lands shall be de
rnted thereafter to the purposes of forestry, water conservation, flood control, parks, 
game refuges, controlled game management areas, public shooting grounds, or other 
public recreational or conservation uses, and managed, controlled, and regulated for 
such purposes under the jurisdiction of the commissioner of natural resources and the 
divisions of his department. In case the commissioner of natural resources shall deter
mine that any tract of land so held by the state and situated v.ithin or adjacent to the 
boundaries of any governmental subdivision of the state is suitable for use by such 
subdivision for any authorized public purpose, he may convey such tract by deed in 
the name of the state to such subdivision upon the filing with him of a resolution 
adopted by a majority vote of all the members of the governing body thereof, stating 
the purpose for \Vhich the land is desired. The deed of conveyance shall be upon a 
form approved by the attorney general conditioned upon continued use for the pur-. 
pose stated in the resolution. All proceeds derived from the sale of timber, lease of 
hay stumpage, or other revenue from such lands under the jurisdiction of the natural 
resources commissioner shall be paid into the general fund of the state. The county 
auditor, with the approval of the county board, may lease conservation lands remain
ing under the jurisdiction of the county board and sell timber and hay stumpage 
thereon in the manner hereinafter provided, and all proceeds derived therefrom shall 
be distributed in the same manner as provided in section 282.04. 

Subd. 3. Sale of non-conservation lands. All such parcels of land classified, as 
non-conservation, except those which may be reserved, as hereinafter provided, shall 
be sold at public or private sale, as hereinafter provided, if it shall be determined, by 
the county board of the county wherein such parcels lie, that it is advisable to do so, 
having in mind their accessibility, their proximity to existing public improvements, 
and the effect of -their sale and occupancy on the public burdens. Any parcels of land 
proposed to be sold shall be first appraised by the county board of the county wherein 
such parcels lie, and such parcels may be reap.praised whenever the county board 
deems it necessary to carry out the intent of sections 282.01 to 282.13. In such ap
praisal the value of the land and any standing timber thereon shall be separately de
termined. Before any parcel of land is sold the appraised value· of the timber thereon 
shall first have been approved by the commissioner of natural resources. 

In any county wherein a state forest or any part thereof is located, the county 
auditor shall submit to the commissioner of natural resottrces at least 30 davs before 
the first publication of the list of lands to be offered for sale a list of all lands- included 
therein which are situated outside of any incorporated municipality. If at any time be
fore the opening of the sale the commissioner notifies the county auditor in writing 
that he finds standing timber on any parcel of such land. such parcel shall not be sold 
unless the requirements of this section respecting the separate appraisal of such tim
ber and the approval thereof by the commissioner shall have been complied with. The 
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commissioner may waive the requirement of the aforesaid 30 day notice as to any par
cel of land which has been examined and the timber value appro\·ed as required bv 
this section. • 

If any public impro,·ement is made by a municipality after any parcel of land has 
been forfeited to the state for the non-payment of taxes and such improvement is as
sessed in whole or in part against the property benefited thereby. the clerk of such 
municipality shall certify to the county auditor, immediately upon the determination 
of the assessments for such improvement, the total amount that would ha\'e been as
sessed against such parcel of land if it had been subject to assessment; or if any such 
public improvement is made, as aforesaid, or is petitioned for. ordered in or assessed. 
whether such improvement is completed in whole or in part. at any time between the 
appraisal and the sale of any such parcel of land, the cost of such improvement shall 
be included as a separate item and added to the appraised ,·alue of any such parcel of 
land at the time it is sold; and no sale of any such parcel of land shall have any effect 
whatever to discharge or free such parcel of land from lien for the special benefit con
ferred upon it by reason of such public improvement until the cost thereof, including 
penalties, if any, shall be paid. The county board shall determine the amount. if any, 
by v,:hich the value of such parcel was enhanced by such imprO\·ement and shall in
clude such amount as a separate item in fixing the appraised \·alue for the purpose of 
sale. In classifying, appraising, and selling such lands, the county board may designate 
the tracts as assessed and acquired, or may by resolution provide for the subdivision 
of such tracts into smaller units or for the grouping of se\·eral such tracts into one 
tract when such subdivision or grouping is deemed advantageous for the purpose of 
sale, but each such smaller tract or larger tract must be classified and appraised as 
such before being offered for sale. If any such lands have once been classified, the 
board of county commissioners, in its discretion, may, by resolution, authorize the 
sale of such smaller tract or larger tract without reclassification. 

Subd. 4. Conduct of sale. Such sale shall be conducted bv the countv auditor at 
the county seat of the county in which such parcels lie, provided that. in St. Louis and 
Koochiching counties, the sale may be conducted in any county facility \\·ithin the 
county. and such parcels shall be sold for cash only and at not less than the appraised 
value, unless the county board of the county shall have adopted a resolution prmiding 
for their sale on terms, in ·which event such resolution shall control \\ith respect 
thereto. \'/hen the sale is made on terms other than for cash only a pa)ment of at 
least ten percent of the purchase price must be made at the time of purchase, there
upon the balance shall be paid in not to exceed ten equal annual instalments. No 
standing timber or timber products shall be removed from these lands until an amount 
equal to the appraised value of all such timoer or timber products as may have been 
standing on such lands at the time of purchase has been paid by the purchaser; pro
vided, that in case any parcel of land bearing standing timber or timber products is 
sold at public auction for more than the appraised value. the amount bid in excess of 
the appraised value shall be allocated between the land and the timber in proportion 
to the respective appraised values thereof, and no standing timber or timber products 
shall be removed from such land until the amount of such excess bid allocated to tim
ber or timber products shall have been paid in addition to the appraised value thereof. 
\Vhen sales are made on such terms the interest rate on the unpaid portion shall be 
four percent per annum. The purchaser at such sale shall be entitled to immediate 
possession. subject to the provisions of any existing valid lease made in behalf of the 
state. 

Subd. 5. Sale on terms, certificate. When sales hereafter are made on terms the 
purchaser shall receive a certificate from the county auditor in such form, consistent 
with the provisions of sections 282.01 to 282.13 and setting forth the terms of sale, as 
may be prescribed by the attorney gEneral. Failure of the purchaser or any person 
claiming under him, to pay any of the deferred instalments with interest, or the cur
rent taxes, or to comply \\ith any conditions that may haYe b~en stipulated in the no
tice of sale or in the auditor's certificate herein provided for. shall constitute default; 
and the state may, by order of the county board, during the continuance of such de
fault. without notice. declare such certificate canceled and take possession of such 
lands and may thereafter resell or lease the same in the same manner and under the 
same rules as other lands forfeited to the state for taxes are sold or leased. WhPn the 
county board shall have adopted a resolution ordering the cancelation of such certifi
cate or certificates the cancelation shall be deemed complete and a reentry shall be 
deemed to have been made on the part of the state without any other act or deed. and 
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\\·ithout any Lg:1t of redemption by the purchaser or any one claiming under him; and 
che originai p:..:.:-chaser in default or any person claimirig under him, who shall remain 
in possess10n 0r enter thereon shall be deemed a v-.illful trespasser and shall be pun
ished as such. 

\Vhen tt-= cancelation of such certificate has been completed the county auditor 
shall canc-:?l a:~ ta.'.:es and tax liens, delinquent and current, and special assessments, 
delinquent or othe-n,;ise, imposed upon the lands described in the certificate after the 
issuance there,Jf b_y him. 

Subd. 6. Duties of commissioner of revenue; issuance of conveyance. When any 
sale has b-2en made bv the countv auditor under sections 282.0l to 282.13, he shall im
mediately cer:ify to the commissioner of revenue such information relating to such 
sale, on such forms as the commissioner of revenue may prescribe as will enable the 
commissioner of revenue to prepare an appropriate deed if the sale is for cash, or 
keep his nec-2-ssary records if the sale is on terms; and not later than October 31 of 
each vear the- countv auditor shall submit to the commissioner of revenue a statement 
of au· instanC-=S \',:herein any payment of principal, interest, or current taxes on lands 
held unde-r C-=.-t.ificate, due or to be paid during the preceding calendar years, are still 
outstanding ar:. the time such certificate is made. When such statement shows that a 
purchaser or his assignee is in default, the commissioner of revenue may instruct the 
county board of the county in which the land is located to cancel said certificate of 
sale in the rm.nner provided by subdivision 5, provided that upon recommendation of 
the count\· b0ard, and where the circumstances are such that the commissioner of 
revenue after im·estigation is satisfied that the purchaser has made every effort rea
sonable to IT.:.3.ke pa5-ment of both the annual instalment and said taxes, and that there 
has been no \\ilful neglect on the part of the purchaser in meeting these obligations, 
then the COIT'..missioner of revenue may extend the time for the payment for such pe
riod as he may deem \varranted, not to exceed one year. On payment in full of the 
purchase pr~ce. appropriate conveyance in fee, in such form as may be prescribed by 
the attorney general, shall be issued by the commissioner of revenue, which convey
ance shall h3.n_, the force and effect of a patent from the state subject to easements 
and restricri,Jns of record at the date of the tax judgment sale. including, but without 
limitation. i:---=mlits for telephone, telegraph, and electric power lines either by under
ground cab!~ or conduit or othenvise, sewer and water lines, highv,:ays, railroads, and 
pipe lines fc.r gas, liquids, or solids in suspension. 

Subd. 7. Sales, when commenced, how land offered for sale. The sale herein 
provided fo:- sha11 commence at such time as the county board of the county wherein 
such pa:-cels lie. shall direct. The county auditor shall offer the parcels of land in order 
in which tt~y appear in the notice of sale, and shall sell them to the highest bidder, 
but not for a less sum than the appraised value, until all of the parcels of land shall 
have be-en offered, and thereafter he shall sell any remaining parcels to anyone offer
ing to :;::>ay the appraised value thereof. Said sale shall continue until all such parcels 
are sold or umil the county board shall order a reappraisal or shall withdraw any or 
all such pa.reels from sale. Such list of lands may be added to and the added lands 
may be so'.d at any time by publishing the descriptions and appraised values of such 
parcels of land as shall have become forfeited and classified as non-conservation since 
the commencement of any prior sale or such parcels as shall have been reappraised, 
or such pa:cels as shall have been reclassified as non-conservation or such other par
cels as are subject to sale but were omitted from the existing list for any reason in the 
same man:-!er as hereinafter provided for the publication of the original list, provided 
that any p..3.rcels added to such list shall first be offered for sale to the highest bidder 
before they are sold. at appraised value. AU parcels of land not offered for immediate 
sale, as ,\·~ll as parcels of such lands as are offered and not immediately sold shall 
continue to be held in trust by the state for the taxing districts interested in each of 
said parc,e,!s. under the supervision of the county board, and such parcels may be used 
for public purposes until sold, as the county board may direct. 

Subd. 8. Minerals in tax-forfeited land d.esi~~m:,ted. as unit or subject to 
mining permit or lease; procedures. In case the commissioner natural resources 
shall notify the county auditor of any county in writing that the minerals in any tax
forfe:red hnd in such county have been designated as a mining unit as provided by 
la\,·. or that such minerals are subject to a mining permit or lease issued therefor as 
pro\·ided by la,v. the surface of such tax-forfeited land shaH be subject to disposal and 
use for mining purposes pursuant to such designation, or lease, and shall be 
withheld from sale or lease by the county auditor until commissioner shall notify 
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the county auditor that such land has been removed from the list of mining units or 
that any mining permit or lease theretofore issued thereon is no longer in force: pro
vided, that the surface of such tax-forfeited land mav be leased bv the countv auditor 
as provided by la\v, with the \\Titten appro\·al of the ·commissioner. subject to disposal 
and use for mining purposes as herein provided and to any special conditions relating 
thereto that the commissioner may prescribe, also subject to cancelation for mining 
purposes on three months written notice from the commissioner to the county auditor. 

Subd. 9. Tax-forfeited lands, sale of. \Vhere a sale of tax-forfeited land under 
Mason's Supplement 1940, Section 2139-15, was made prior to December 31. 19--12, 
without first having the appraised value of the timber thereon apprO\·ed by the com
missioner of natural resources as therein pro\ided, such sale may be ratified by the 
commissioner of revenue in the manner herein provided, if prior to the making of ap
plication therefor the entire purchase price of said tax-forfeited land has been paid. 

Subd. l 0. Ratification of sale by county bonds. The purchaser at such sale or 
the county auditor of the county in which said land is located shall file an application 
for the ratification of the sale with the board of county commjssioners of said countv, 
submitting therewith a statement of the facts of the case and satisfactory proof th;t 
the purchase price of such land at the sale has been paid in full. Such application shall 
be considered by the county board and shall thereafter be submitted by it to the com
missioner of revenue with the recommendation of the count-...· board and of the countv 
auditor in all cases wherein he is not the applicant. The commissioner of revenue shah 
consider said application and if he determines that the conditions above referred to 
exist he shall make his order ratifying the sale of said tax-forfeited land and transmit 
a copy thereof to the county auditor of the county in which said tax-forfeited land is 
located. If any such sale be ratified by the commissioner of re,;enue, it shall not there
after be subject to attack for failure to have the timber appraisal approved before the 
sale. If no conveyance by the state has theretofore been made. the county auditor, 
upon receipt of said order, shall request the issuance of an appropriate conveyance as 
provided for in said section 2139-15. If a conveyance has been made by the state of 
said land pursuant to said section 2139-15, said conveyance shall not thereafter be 
subject to attack on account of the failure to have the timber appraisal approved be
fore the sale. 

Subd. 11. Pending actions not affected. The provisions of subdivisions 9 to 11 
shall not apply so as to prejudice the rights of any person in any action or proceeding 
heretofore commenced to the sale in any court of this state. 

[ 1935 C 386 s 1; Ex1936 C 105 S J; 1939 c 328 s ]; 19..Jl c 394 s 1; 1941 C 511 S 1; 
1943 C 37 S 1; ]943 C 204 S 1,2; 1943 C 627 S 1-3; 1945 C 99 S 1: 1945 C 150 S 1,2; 1945 
C 574 S J; 1947 C 140 S 1; 1949 C 251 S 1; 1949 C 359 S 1; 1953 C 144 S 1; 1953 C 316 S 

1; 1953 c 493 s 1; 1953 c 549 s 1; 1957 c 667 s 1-3; 1959 c 3-lB s 1: 1969 c 399 s I; 1969 
C] 129 art JO S 2; 1973 C 582 S 3; 1974 C 278 S 1; 1976 C 18] S 2 ~ (2139-15) 

282.0l l NON-AGRICULTURAL LANDS, CLASSIF1CATION; SALE, CONDI-
TIONS. Subdivision 1. Any lands which have become the absolute property of the 
state through forfeiture for nonpayment of taxes and \Vhich ha\-e been classified by 
the county board as conservation lands under the provisions of Minnesota Statutes 
1945, Section 282.01, or have been classified as non-agricultural lands under the provi
sions of Minnesota Statutes 1945, Section 282.14, or anv such lands \\·hich shall here
after be so classified, may be designated by the county· board of the county in which 
such lands lie, by resolution duly adopted, as appropriate and primarily suitable for ei
ther specific conservation purposes or for auxiliary forest lands. Any resolution so 
adopted, together with a list of the lands involved shall be for.•,arded to the commis
sioner of natural resources who shall promptly approve or disapprove the ,vhole or 
any part thereof. He shall thereupon make his certificate showing the lands approved, 
transmit the same to the county auditor who shall note the same upon his records. 
Lands so designated and so approved shall thereupon be appraised and the whole, or 
any part thereof, may be offered for sale and sold in the same manner as provided for 
the sale of lands classified as non-conservation lands under :\linnesota Statutes 19--15, 
Section 282.01, or as agricultural lands under Minnesota Statutes 1945, Section 
282.14, as the case may be, according to the status of such lands upon forfeiture. The 
right to a deed of conveyance to such property accorded the purchaser at any such 
sale shall be conditioned upon the lands being placed in an auxiliary forest or used for 
designated conservation purposes as designated by the resolution of the county board. 
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Subd. 2. The condition as to the placing of land into an auxiliary forest or for use 
ti ir desi~nated conservation purposes shall be a condition precedent. Any deed of con
\'t'\·~rnce of lands so placed shall be upon a form approved by the attorney general but 
such com·eyance shall not be a fee determinable nor contain any conditions therein 
utht>r than a resen:ation of the minerals and mineral rights to the state for its own 
use. or in trust for the appropriate taxing district as the case may be, according to the 
st;1tus of the land upon forfeiture. The land so placed, hO\vever, shall be subject to the 
re4 uirements for withdrawal of lands from an auxiliary forest contained in Minnesota 
Statutes. Section 88.49, Subdivision 9. The procedure contained in that section shall 
also be.> applicable, so far as possible, to lands designated for conserYation purposes 
other than an auxiliary forest. 

Subd. 3. The commissioner of revenue shall, if requested by the purchaser or the 
county attorney of the county where all or a portion of the land is situated. deliver the 
deed to the county attorney for use by him under section 88.48, subdivision 5, but 
such delivery shall not be considered delivery to the purchaser. The county attorney 
shall be instructed in the transferral of the deed to him that said deed shall not be de
liwred to the purchaser unless the land involved is accepted as and placed into an 
auxiliary forest. 

Subd. 4. All deeds executed and delivered by the state pursuant to this section 
before the effective date of Laws 1955, Chapter 389, containing conditions subsequent 
or com·eying determinable fees, shall at the request of the· purchaser, be returned to 
the commissioner \Vho is herewith empowered to issue a new deed pursuant to subdi
\·ision 2. 

~ 1947 C 496 s l; 1955 C 389 S 1; 1969 C 1129 art 10 S 2; 1973 C 582 S 3 ] 

282.012 PRIOR OWNER MAY PURCHASE; CONDITIONS. At any time not 
less than one \Veek prior to the date of such sale, the person who was the owner of 
any included parcel at the time when it forfeited to the state for non-payment of taxes 
or his heirs. successors or assigns or any person to whom the right to pay taxes on 
such lands was given by statute, mortgage or other agreement, may purchase such 
parcel at the appraised value thereof, his title and right to be conditioned upon the 
primary use as designated by the resolution of the county board. The right of such 
purchaser to purchase shall be e\idenced by his duly verified \\.Titten application 
shO\•:ing his qualifications as hereinabove prescribed and filed \Vith the county auditor. 

[ 194 7 C 496 S 2 ] 

282.013 PLACED IN AUXILIARY FOREST BY PURCHASER. Any purchaser 
undt:·r the provisions of section 282.012 or this section of lands sold upon condition 
that they be placed in an auxiliary forest shall furnish the county board, within six 
months from the date of purchase, satisfactory proof that he has complied with the 
pro\·isions of Minnesota Statutes 1945, Section 88.48, pertaining to auxiliary forests, 
and that his application thereunder. including such lands, has been finally approved, 
prO\ided that such 6-month period may be extended by resolution of the county board 
for good cause shown for an additional 6-month period. If such proof is not so fur
nished. the sale shall be deemed canceled and the purchase price or portion thereof 
paid shall be refunded. 

[ 194 7 C 496 S 3 ] 

282.014 COMPLETION OF SALE AND CONVEYANCE. Upon compliance by 
the purchaser with the provisions of sections 282.01 l to 282.015 and with the terms 
and conditions of the sale, and upon full payment for the land, the sale shall be com
plete and a conveyance of the land shall be issued to the purchaser as provided by the 
appropriate statutes according to the status of the land upon forfeiture. 

[ 194 7 C 496 S 4 ] 

282.015 PROCEEDS OF SALE. The proceeds of each such sale shall be dis
posed of as provided in the case of sales of other lands becoming the property of the 
state in the same manner as the lands sold hereunder. 

[ J 94 7 C 496 S 5 ] 

282.016 PROHIBITED PURCHASERS. No county auditor, county treasurer, 
clerk of the district court, or county assessor or supervisor of assessments, or deputy 
or clerk or employee of such officer, and no commissioner for tax-forfeited lands or 
assistant to such commissioner may become a purchaser qf the properties offered for 
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sale under the provisions of this chapter. either in his own behalf. or as agent or attor
ney for any other person. except that such officer. deputy, clerk. employee or commis
sioner for tax-forfeited lands or assistant to such commissioner may purchase lands 
owned by him at the time the state became the absolute ov,:ner thereof. 

[ 1959 C 280 S 1 ] 

282.017 CONVEYANCE OF INTERESTS IN TAX-FORFEITED LANDS TO 
STATE AND FEDERAL GOVERNMENTS. Not\\."ith.standing any existing law to the 
contrarv, the countv auditor of anv countv. is hereb\· authorized on behalf of the 
state. for such price· and on such te~ms and conditions·, including provision for rever
sion in the event of nonuser. as the county board may prescribe. to convey to the 
United States or to the state of Minnesota upon tax-forfeited lands under the adminis
tration of the county, permanent or temporary easements for specified periods or oth
envise for high\vays, roads and trails, flowage for de\·elopment of fish and game re
sources, stream protection, flood control, and necessary appurtenances thereto. 

[ Ex 1967 c 21 s 2 ] 

282.018 TAX-FORFEITED LAND; MEANDERED LAKES; SALE; EXCEPTION. 
All land which is the property of the state as a result of forfeiture to the state for non
payment of taxes, regardless of whether the land is held in trust for taxing districts, 
and which borders on or is adjacent to meandered lakes and other public waters and 
watercourses, and the live timber grO\ving or being thereon, is hereby withdrawn from 
sale except as hereinafter provided. The authority having jurisdiction over the timber 
on any such lands may sell the timber as othenvise provided by law for cutting and 
removal under such conditions as the authority may prescribe in accordance with ap
proved, sustained yield forestry practices. The authority having jurisdiction over the 
timber shall reserve such timber and impose such conditions as the authority deems 
necessary for the protection of watersheds, wildlife habitat, shorelines. and scenic fea
tures. Within the area in Cook, Lake, and St. Louis counties described in the Act of 
Congress approved July 10, 1930 (46 Stat. 1020), the timber on tax-forfeited lands 
shall be subject to like restrictions as are now imposed by that act on federal lands. 

Of all tax-forfeited land bordering on or adjacent to meandered lakes and other 
public \vaters and watercourses and so \Vithdrawn from sale, a strip t\VO rods in 
width, the ordinary high-water mark being the water side boundary thereof, and the 
land side boundary thereof being a line drav•m parallel to the ordinary high-vvater 
mark and two rods distant landward therefrom, hereby is resen,ed for public travel 
thereon, and whatever the conformation of the shore line or conditions require, the 
authority having jurisdiction over such lands shall resen'e a wider strip for such pur
poses. 

Any tract or parcel of land which has less than 50 feet of waterfront may be sold 
by the authority having jurisdiction over the land, in the manner othenvise provided 
by law for the sale of such lands, if the authority determines that it is in the public in
terest to do so. If the authority having jurisdiction over the land is not the commis
sioner of natural resources, the land may not be offered for sale without the p1ior ap
proval of the commissioner of natural resources. 

[ 1973 C 369 S J ) 

NON-CONSERVATION AREA 

282.02 LIST OF LANDS OFFERED FOR SALE. Immediately after classification 
and appraisal of the land and. in the case of timbered land, after· approval of the ap
praisal of the timber by the commissioner of natural resources, the county board shall 
provide and file with the county auditor a list of parcels of land to be offered for sale. 
This list shall contain a description of the parcels of land and the appraised value 
thereof; provided that the description and appraised value may be omitted in the dis
cretion of the county board. The auditor shall publish a notice of the forfeiture and in
tended public sale of such parcels of land and a copy of the resolution of the county 
board fixing the terms of the sale, if other than for cash only, by publication once a 
\Veek for two weeks in the official newspaper of the county, the last publication to be 
not less than ten days previous to the commencement of- the sale. A notice in substan
tially the following form shall be sufficient: 

"Notice is hereby given that I shall sell to the highest bidder, at my office in the 
courthouse in the city of ......................................... in th~ county of ....................... , the 
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following described parcels of land forfeited to the state for nonpayment of taxes 
\\·hich ha\·e been classified and appraised as provided by law. Such sale will be gov
t•nwd. as to terms. by the resolution of the county board authorizing the same, and 
conmwnce at .......... o'clock a.m .. on the .............. day of .......................... l 9 .......... . 

Description .............. Appraised value 
Subdivision Sec. Twp. Range $ 

or or 
Lot Block 

Given under my hand and seal this .... day of ... , 19 .. 
.................... - ... 

County Auditor, 
.......... County, Minnesota.'' 

The notice shall also indicate the amount of any special asses-sments ,vhich may 
be the subject of a reassessment or new assessment or v,:hich may result in the impo
sition of a fee or charge pursuant to sections 429.071, subdivision 4, 435.23, and 
-t-!-t.076. 

If the county board of St. Louis or Koochiching counties determines that the sale 
shall take place in a county facility other than the courthouse, the notice shall specify 
the facilitv and its location. 

[ 1935 c 386 s 2; 1939 c 328 s 2; 1969 c 1129 art 10 s 2; 1973 c 123 art 5 s 7; 
197.J C 278 S 2; 1976 C 259 S 4] (2]39-16) 

282.03 UMITA TIONS IN USE OF LANDS. There may be attached to the sale 
of any parcel of forfeited land, if in the judgment of the county board it seems advis
able, conditions limiting the use of the parcel so sold or limiting the public expendi
tures that shall be made for the. benefit of the parcel or otherwise safeguarding 
against the sale and occupancy of these parcels unduly burdening the public treasury. 

[ ]935 C 386 S 3] (2139-J 7) 

282.03 l NON-CONSERVATION OR AGRICULTURAL LAND, PURCHASE BY 
\'ETERANS; APPLICATION. Any veteran of World War I or II or any veteran who 
has had active service during the period June 27, 1950 to July 1, 1955, or after June I, 
1961, who is desirous of securing land for agricultural development may make appli
cation to the county board of the county in which the land is located to purchase not 
to exceed 320 acres of contiguous tax-forfeited land which has been classified as non
con~er;ation or agricultural land and appraised as pro,-ided by law. Such land must 
be situated along a suitably maintained public road and near a public school or bus 
route and not in a restricted area established by the county board under a zoning ordi
nance. With this application he shall file a certified copy of his honorable discharge. 
Such application shall state the legal description of the land desired. the total acreage 
and the total acreage thereof which has been under cultivation; that the land is suit
able for agricultural purposes and that he intends to develop it as such; that no addi
tional public expenditures need be made for roads or schools by reason of the occu
pancy of such land; and that he is willing to pay therefor the appraised value of the 
land plus the appraised value of the improvements and standing timber thereon as de
termined by the county board, on such terms as may be fixed by the board subject to 
the conditions set forth in section 282.033. 

[ 1947 C 422 S ]; 1949 C 456 S 1; 1953 C 81 S 1; 1953 C 699 S 1; 1955 C 4 S 5; ]955 
C 663 S 1; 1957 C 569 S ]; 1973 C 700 S 1 ] 

NOTE: The provisions of Laws 1973, Chapter 700, Section l expire January 1, 1976 pursuant to Laws 1973, 
Chapter 700. 5€'ction 2. 

282.032 HEARING ON APPLICATION; RESOLUTION AUTHORIZING PUR-
CHASE; PA Yl\-lENTS; INTEREST. Upon receipt of such application the county board 
shall set a date for hearing thereon. If on such hearing the board finds that the land 
described in the application meets the conditions prescribed in section 282.031 and, 
that the applicant is a veteran as defined in section 197.447, and qualified by such ex
perience that he has a reasonable opportunity of making his living thereon, the board 
may authorize the purchase. In its resolution authorizing the purchase, the county 
board shall set forth the purchase price of the land, the amount of the down· payment 
required. which dovvn payment shall not be less than ten percent of the appraised 
value of the land and improvements plus the full value of 'the timber. The resolution 
shall prescribe the terms of payment. The rate of interest on any unpaid balance shall 

...... 
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be four pncent per annum. The resolution shall further state that the number of acres 
which the board finds are cleared and suitable for culti\·ation at the time of the sale; 
and that the purchaser shall recei\·e credit toward the purchase price, or a cash pay
ment of the contract has been fully paid, for any additional la.nd clear€'d and placed 
under cultivation within five vears under the terms and conditions set forth in section 
282.033. -

[ 19-l7 C 422 S 2; 195] C 635 S 1; 1953 C 699 S ]2; 1955 C 4 S 6] 

282.033 PAYMENT CREDIT FOR PAYMENT OF LAND. A purchaser under 
sections 282.031 to 282.037 shall, upon application to the county board made at any 
time within five vears after the date of the contract, be allowed credit at the rate of 
$20 per acre up ·to but not exceeding the full amount of the purchase price. for all 
land which the county board shall determine has been cleared and placed under culti
vation by the purchaser up to the date of the application for allowance. Such applica
tion shall be made by filing a verified claim \Vith the county board and not more than 
one such application shall be filed on each contract. lipon allowance of the claim in 
whole or in part any credit allowed shall first be appli~d on any balance outstanding 
on the purchase contract and on taxes due on the property covered thereby. Any ex
cess due the purchaser shall be paid upon order of the county board from the fund .in 
which any payments heretofore made by the purchaser have been deposited and 
charged to the account of the taxing district interested therein. 

[ ]947 C 422 S 3 ] 

282.034 FINAL PAYMENT; COUNTY AUDITOR TO CERTIFY. Upon payment 
in full by cash or credit of the balance due on the purchase contract. the county audi
tor shall so certifv to the commissioner of revenue, or to the commissioner of natural 
resources, as the· case may be, \vho shall thereupon execute a deed in behalf of the 
state in the manner provided for in the sale of other tax-forfeited lands. 

[ 1947c422s4; 1969c 1129art 10s2; 1973c582s3] 

282.035 SALE BY PURCHASER; CREDIT LIMITATION. In the e\·ent a pur
chaser desires to sell his purchase contract, or fee interest if he has received a deed 
pursuant to section 282.034, to a third party prior to the expiration of the five-year pe
riod during which a claim may be filed, he shall previous to such sale notify the 
county board of the intended sale and file his claim for allO\vance as provided in sec
tion 282.033. No credit shall be allowed on the contract for additional land cleared and 
placed under cultivation after such sale. 

[ 1947 C 422 S 5; 1951 C 635 S 2] 

282.036 CANCELA TION. Any contract made hereunder shall be subject to 
cancelation or termination for breach of the conditions there-of in the manner now 
pro\·ided by la\v for the cancelation of contracts for sale of tax-forfeited lands in the 
same area. 

[ 194 7 C 422 S 6 ] 

282.037 AFFECTED LANDS WITHDRAWN FROM SALE. Upon receipt of an 
application for purchase of lands under the provisions of sections 282.03 l to 282.037, 
the countv auditor shall forthwith withdravv the affected lands from sale. 

[ ] 94 7 C 422 S 7 ] 

282.04 TIMBER SALE; TAX-FORFEITED LANDS, LEASE, PARTITION, EASE
MENTS. Subdivision l. Timber sold for cash. The county auditor may sell dead. 
dov,m and mature timber upon any tract that may be approved by the natural re
sources commissioner. Such sale of timber products shall be made for cash at not less 
than the appraised value determined by the county board to the highest bidder after 
not less than one week's published notice in an official paper \Vithin the county. Any 
timber offered at such public sale and not sold may thereafter be sold at private sale 
by the county auditor at not less than the appraised value thereof, until such time as 
the county board may withdraw such timber from sale. The appraised value of the 
timber and the forestry practices to be followed in the cutting of said timber shall be 
approved by the commissioner of natural resources. Payment of the full sale price of 
all timber sold on tax-forfeited lands shall be made in cash at the time of the timber 
sale. The county board may require final settlement op the basis of a scale of cut 
products. Any parcels of land from which timber is to be sold by scale of cut products 
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sh~rll be so designated in the published notice of s.:lle abo\·e mentioned, in which case 
the notice shall contain a description of such parcels. a statement of the estimated 
qtuntity of each species of timber thereon and the appraised pdce of each specie of 
timber for 1,000 feet. per cord or per piece, as the case may be. In such cases any bids 
offered o\·er and above the appraised prices shall be by percentage. the percent bid to 
be added to the appraised price of each of the different species of timber adn·rtised 
011 the land. The purchaser of timber from such parcels shall pay in cash at the time 
of sale at the rate bid for all of the timber shown in the notice of sale as estimated to 
be standing on the land. and in addition shall pay at the same rate for any additional 
amounts which the final scale shows to have been cut or was available for cutting on 
the land at the time of sale under the terms of such sale. \\11ere the final scale of cut 
products shows that less timber was cut or \Vas available for cutting under terms of 
such sale than was originally paid for, the excess payment shall be refunded from the 
forfeited tax sale fund upon the claim of the purchaser, to be audited and allo\Wd by 
the county board as in case of other claims against the county. No timber, except 
hard\-..·ood pulpwood, may be removed from such parcels of land or other designated 
landings until scaled by a person or persons designated by the county board and ap
proved by the commissioner of natural resources. Landings other than the parcel of 
land from which timber is cut may be designated for scaling by the county board by 
\\Titten agreement with the purchaser of the timber. The county board may. by writ
ten agreement with the· purchaser and with a consumer designated by him when the 
timber is sold by the county auditor, and with the approval of the commissioner of 
natural resources, accept the consumer's scale of cut products delivered at the con
sumer·s landing. No timber shall be removed until fully paid for in cash. Small 
amounts of green standing, dead, down, dying, insect infected or diseased timber not 
exceeding $750 in appraised valuation may be sold for not less than the full appraised 
\·alue at private sale to individual persons ¼ithout first publishing notice of sale or 
calling for bids, provided that in case of such sale involving a total appraised value of 
more than $100 the sale shall be made subject to final settlement on the basis of a 
scale of cut products in the manner above provided and not more than two such sales, 
directly or indirectly to any individual shall be in effect at one time. As directed by the 
county board, the county auditor may lease tax-forfeited land to individuals, corpora
tions or organized subdivisions of the state at public or private vendue, and at such 
prices and under such terms as the county board may prescribe, for use as cottage 
and camp sites and for agricultural purposes and for the purpose of taking and re
mo\ ing of hay, stumpage, sand, gravel, day, rock, marl, and black dirt therefrom. and 
for garden sites and other temporary uses provided that no leases shall be for a period 
to exceed ten years; prmided, further that any leases involving a consideration of 
more than $300 per year, except to an organized subdivision of the state shall first be 
offered at public sale in the manner provided herein for sale of timber. Upon the sale 
of anv such leased land, it shall remain subject to the lease for not to exceed one \·ear 
from ·the beginning of the term of the lease. Any rent paid by the lessee for the ·por
tion of the term cut off by such cancellation shall be refunded from the forfeited tax 
sale fund upon the claim of the lessee, to be audited and allowed by the county board 
as in case of other claims against the county. The county auditor, Vvith the appro,:al of 
the county board is authorized to grant permits, licenses, and leases to tax-forfeited 
lands for the depositing of stripping, lean ores, tailings, or waste products from mines 
or ore milling plants, upon such conditions and for such consideration and. for such 
period of time, not exceeding 15 years, as the county board may determine; said per
mits, licenses, or leases to be subject to approval by the commissioner of natural re
sources. Any person who removes any timber from tax-forfeited land before said tim
ber has been scaled and fully paid for as provided in this subdivision is guilty of a 
misdemeanor. The county auditor may, with the approval of the county board and the 
commissioner of natural resources, and without first offering at public sale. grant 
!eases, for a term not exceeding 25 years, for the removal of peat from tax-forfeited 
lands upon such terms and conditions as the county board may prescribe. 

Provided, however, that no lease for the remoYal of peat shall be made b\· the 
county auditor pursuant to this section \\ithout first holding a public hearing on his 
intention to lease. One printed notice in a legal newspaper in the county at least ten 
days before the hearing, and posted notice in the courthouse at least 20 days before 
the hearing shall be given of the hearing. 

Subd. 2. before sale. Until after the sale of a parcel of forfeited land the 
county auditor may, with the approval of the county board of commissioners, provide 
for the repair and improvement of any building or structute located upon such parcel, 
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if it is determined by the county board that such repairs or improvements are neces-
_sary for the operation. use. preser\'ation and safety thereof; and. if so authorized bv 
the county board, the county auditor may insure any such building or structure 
against loss or damage resulting from fire or windstorm: he may purchase \vorker·s 
compensation insurance to insure the county against claims for injury to the persons 
therein employed by the count~·: and he may insure the county. its officers and em
ployees against claims for injuries to persons or property because of the management, 
use or operation of such building or structure. Such county auditor may, \Vith the ap
proval of the county board, provide for the demolition of any such building or struc
ture, which has been determined by the county board to be \Vithin the puniew of sec
tion 299F. l 0. and for the sale of salvaged materials therefrom. The net proceeds from 
any sale of such salvaged materials, of timber or other products or leases made under 
this law shall be deposited in the forfeited tax sale fund and shall be distributed in the 
same manner as if the parcel had been sold. 

Such county auditor, with the approval of the county board. may pro"ide for the 
demolition of any structure or structures on tax-forfeited lands, if in the opinion of the 
countv board, the countv auditor, and the land commissioner, if there be one, the sale 
of such land with such ·structure or structures thereon, or the continued existence of 
such structure or structures by reason of age, dilapidated condition or excessive size 
as compared \.vith nearby stmctures, will result in a material lessening of assessed val
ues of real estate in the vicinitv of such tax-forfeited lands, or if the demolition of 
such structure or structures will ·aid in disposing of such tax-forfeited property. 

Before the sale of a parcel of forfeited land located in an urban area, the county 
auditor may with the approval of the county board pro\;de for the grading thereof by 
filling or the removal of any surplus material therefrom, and where the physical condi
tion of forfeited lands is such that a reasonable grading thereof is necessary for the 
protection and preservation of the property of any adjoining O\Vner, such adjoining 
property owner or owners may make application to the county board to have such 
grading done. If, after considering said application, the county board believes that 
such grading will enhance the value of such forfeited lands commensurate with the 
cost involved, it may approve the same and any such work shall be performed under 
the supervision of the county or city engineer, as the case may be, and the expense 
thereof paid from the forfeited tax sale fund. 

Subd. 3. Partition. Where an undivided portion of any parcel of land is forfeited 
to the state for taxes, the owner or owners of the portions of said parcel not forfeited, 
or the state of Minnesota, may in the manner provided by sections 558.01 to 558.32, 
maintain an action for the partition of said parcel making the state or other owners as 
their interests may appear a defendant in the action. If the state is made a defendant 
in the action, the summons shall be served upon the auditor of the county in which 
the land is located, and the county attorney shall appear for the state. 

Subd. 4. Easements. The county auditor, when and for such price and on such 
terms and for such period as the county board prescribes, may grant easements or 
permits on unsold tax-forfeited land for telephone, telegraph, and electric power lines 
either by underground cable or conduit or otherwise, sewer and water lines, highways, 
recreational trails, railroads, and pipe lines for gas, liquids, or solids in suspension. 
Any such easement or permit may be canceled by resolution of the county board after 
reasonable notice for any substantial breach of its terms or if at any time its continu
ance will conflict with public use of the land, or any part thereof, on which it is 
granted. Land affected by any such easement or permit may be sold or leased for min
eral or other legal purpose, but sale or lease shall be subject to the easement or per
mit, and all rights granted by the easement or permit shall be excepted from the con
veyance or lease of the land and be reserved, and may be canceled by the county 
board in the same manner and for the same reasons as it could have been canceled 
before sale and in that case the rights granted thereby shall vest in the state in trust 
as the land on which it was granted was held before sale or lease. Any easement or 
permit granted before passage of Laws 1951, Chapter 203, may be governed thereby if 
the holder thereof and county board so agree. Reasonable notice as used in this subdi
vision, means a 90-day written notice addressed to the record owner of the easement 
at the last known address, and upon cancelation the county board may grant exten
sions of time to vacate the premises affected. 

[ 1935 C 386 S 4; 1939 C 328 S 3; 1941 C 355 S J; 1943 C 627 S 4; 1945 C 92 S 1; 
1945 C 93 S 1; 1951 C 203 S 1,2; 1951 C 534 S 1; 1953 C l,J 1 S 1; 1955 C 653 S 1; 1957 C 

346 S 1; 1959 C 453 s ·1; 1959 C 454 S 1; 1961 C 594 S 1; 1961 C 718 S 1; 1963 C 415 S 1; 
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]96-; C 90 S 1; 1967 C 269 S ]; 1969 C 1129 art JO S 2; 1973 C 285 S 1; 1975 C 359 S 23; 
}9':6 C 14] SJ ] (2139-18) 

282.05 PROCEEDS TO BE APPORTIONED. The net proceeds received from 
che sale or rental of forfeited lands shall be apportioned to the general funds of the 
:;rate or municipal subdi\·ision thereof, in the manner hereinafter pro\·ided. and shall 
be first used by the municipal subdi\ision to retire any indebtedness then existing. 

( 1935 c 386 s 5] (2139-19) 

282.06 EXEMPTION OF CERTAIN LANDS. Lands becoming the absolute prop
ert\· of the state embraced within any game preser:e, created by and established un
der authority of sections 84A.0l to 84A. l l, or any like act, or embraced within any re
forestation or flood control project created by and established under authority of 
sections 84A.20 to 84A.30 or sections 84A.3 l to 84A.40. except lands in cities, shall 
not be subject to the provisions of sections 282.01 to 282.13. 

[ 1935 C 386 S 6; 1973 C 123 art 5 S 7] (2139-20) 

282.07 AUDITOR TO CANCEL TAXES. Immediate Iv after forfeiture to the 
state of any parcel of land, as provided by sections 281.16 to· 281.27, the county audi
tor shall cancel all taxes and tax liens appearing upon the records, both delinquent 
and current, and all special assessments, delinquent or otherwise. When the interest 
of a purchaser of state trust fund land sold under certificate of sale, or of his heirs or 
a:;signs or successors in interest, shall by reason of tax delinquency be transferred to 
the state as provided by law, such interest shall pass to the state free from any trust 
obligation to any taxing district and free from all special assessments and such land 
shall become unsold trust fund land. 

[ 1935 C 386 S 7; £x1936 C 105 S 2; 1937 C 326 S 1 ] (2139-21) 

282.08 APPORTIONIVIENT OF PROCEEDS. The net proceeds from the sale or 
rental of any parcel of forfeited land, or from the sale of any products therefrom, shall 
be apportioned by the county auditor to the taxing districts interested therein, as fol
lows: 

(I) Such portion as may be required to pay any amounts included in the ap
praised value under section 282.01, subdivision 3, as representing increased value due 
to any public improvement made after forfeiture of such parcel to the state, but not 
exceeding the amount certified by the clerk of the municipality. shall be apportioned 
to the municipal subdivision entitled thereto; 

(2) Such portion of the remainder as may be required to discharge any special 
assessment chargeable against such parcel for drainage or other purpose whether due 
or deferred at the time of forfeiture, shall be apportioned to the municipal subdivision 
entitled thereto; 

(3) Such portion of the remainder as may have been theretofore levied on the 
parcel of land for any bond issue of the school district, tO\vn, city. or county, wherein 
the parcel of land is situated shall be apportioned to the municipal subdivisions in the 
proportions of the respective interest; and 

( 4) Any balance shall be apportioned as follows: 
(a) Any county board may annually by resolution set aside not exceeding 30 per

cent of the receipts remaining to be used for timber development on tax-forfeited land 
and dedicated memorial forests, to be expended under the supen.ision of the county 
board. It shall be expended only on projects approved by the commissioner of natural 
resources. 

(b) Any county board may annually by resolution set aside not exceeding 20 per
cent of the receipts remaining to be used for the• acquisition and maintenance of 
county parks or recreational areas as defined in sections 398.31 to 398.36, to be ex
pended under the supervision of the county board. 

(c) If the board does not avail itself of the authority under paragraph (a) or (b) 
any balance remaining shall be apportioned as follows: county, 40 percent; tovvn or 
city, 20 percent; and school district, 40 percent, and if the board avails itself of the au
thority under paragraph (a) or (b) the balance remaining shall be apportioned among 
the_ county, town or city, in the proportions in this paragraph above stated, provided, 
hO\\.·ever, that in unorganized territory that portion which should have accrued to the 
township shall be administered by the county board of commissioners: 

xxiv 
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[ ]935 C 386 S 8; ]939 C 328 S 4; ]94] C 394 S 2; J.941 C 553 S J: 1949 C 27 S 1: 
1949 c 401 s 1; 1963 c 519 s I; Ex/967 c 35 s I; 1969 c 9 s 73: 1969 c I 129 arc JO s 2: 
1971 C 775 S 1; 1973 C 123 art 5 S 7] (2]39-22) 

NOTE: See section 282.38. 

282.09 FORFEITED TAX SALE FUND. Subdivision 1. :\loneys placed in fund. 
The county auditor and county treasurer shall place all moneys receh·ed through the 
operation of sections 282.01 to 282.13 in a fund to be known as the forfeited tax sale 
fund and all disbursements and costs shall be charged against that fund, when al
lO\ved by the county board. Members of the county board may be paid a per diem pur
suant to section 375.055, subdivision 1, and reimbursed for their necessary expenses, 
and may receive mileage as now or hereafter fixed by law. Compensation of a land 
commissioner and his assistants, if a land commissioner is appointed. shall be in such 
amount as shall be determined bv the countv board. The count\· auditor shall recei\·e 
50 cents for each certificate of saie, each con.tract for deed and each lease· executed bv 
him, and in counties where no land commissioner is appointed such additional annual 
compensation, not exceeding $300, as shall be fixed by the county board. Compensa
tion of any other clerical help that may be needed by the county auditor or land com
missioner shall be in such amount as shall be determined b\· the countv board. All 
compensation provided for herein shall be in addition to other compensation allowed 
by law. Out of the gross proceeds in this fund there shall be paid to the state, in addi
tion to any distribution of net proceeds therefrom, a fee of $3 for each and every state 
deed hereafter issued or reissued by the commissioner of revenue pursuant to the sale 
of any tax-forfeited lands. Fees so charged shall be included in the annual settlement 
by the county auditor as hereinafter provided. On or before February 1 in each year. 
the commissioner of revenue shall certify to the commissioner of finance. bv counties. 
the total number of state deeds issued· and reissued during the preceding calendar 
year for which such fees are charged and the total amount thereof. When disburse
ments are made from the fund for repairs, refundments, expenses of actions to quiet 
title, or any other purpose which particularly affects specific parcels of forfeited lands, 
the amount of such disbursements shall be charged to the account of the taxing dis
tricts interested in such parcels. The county auditor shall make an annual settlement 
of the net proceeds received from sales and rentals by the operation of sections 282.01 
to 282.13, at the regular March settlement, for the preceding calendar year. 

Subd. 2. Expenditures. In all counties, from said "Forfeited Tax Sale Fund," the 
authorities duly charged with the execution of the duties imposed by sections 282.01 
to 282.13, at their discretion, may expend moneys in repairing any sewer or water 
main either inside or outside of any curb line situated along any property forfeited to 
the state for nonpayment of taxes, to acquire and maintain equipment used exclu
sively for the maintenance and improvement of tax-forfeited lands. and to cut down. 
otherwise destroy or eradicate noxious weeds on all tax-forfeited lands. In any year, 
the moneys to be expended for the cutting dO\vn, destruction or eradication of noxious 
weeds shall not exceed in amount more than ten percent of the net proceeds of said 
"Forfeited Tax Sale Fund" during the preceding calendar year. or Sl0.000. whichever 
is the lesser sum. 

[ 1935 C 386 S 9; 1939 C 328 S 5; 1943 C 472 S 1; 1945 C ]58 S 1: 1945 C 294 S 1; 
1947 C 346 S 1; 1949 C 46 S 1; 1951 C 468 S 1: 1963 C 518 S 1; £-..;]967 C 23 S 1; /969 C 

1148 S 39; 1973 C 492 S 14; 1973 C 582 S 3; 1975 C 301 S 4 ] (2139-23) 

282. l 0 • REJMBURSEMENf OF PURCHASE PRICE IN CERTAIN CASES. 
When, prior to the passage of La\vs 1939, Chapter 328, the forfeiture to the state for 
taxes of any parcel of land heretofore sold pursuant to Laws 1935, Chapter 386, has 
been invalidated in a proceeding in court, the purchaser from the state. or his assigns, 
shall be reimbursed out of anv money in the forfeited tax sale fund for the amount of 
the purchase price or the portion thereof actually paid, with interest at four percent. 
Application for such reimbursement shall be made to the county auditor of the ·county 
where such parcel is located and shall be accompanied by a certified copy of the judg
ment or decree invalidating such forfeiture and a quitclaim deed from the purchaser. 
or his assignee, running to the state in trust for its interested taxing districts as gran
tee. The county auditor shall present the instruments herein referred to. to the county 
attorney and, after receiving an opinion, in writing, fro111 the county attorney that the 
applicant is entitled to reimbursements under this section. shall draw an order upon 
the county treasurer in favor of the applicant for the sum to which the applicant is en-
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titled. \\·hich shall be paid by the treasurer out of the moneys in the forfeited tax sale 
fund. If there are not sufficient moneys in the fund to pay the order, money to care 
for the deficiency shall be temporarily transferred from the general re\·enue fund of 
the countv. After such refundment is made any taxes or assessments heretofore cai1-
celed shail be reinstated and the amount of taxes and assessments that would have 
been levied subsequent to the date of the supposed forfeiture shall be assessed and 
levied against the land as omitted taxes, and the lien of the state for any such ta\:es or 
assessments may be enforced as in other cases \vhere taxes are delinquent. 

: 1939 c 328 s 8] (2139-27L) 

282.ll APPLICATION. Where, prior to the passage of Laws 1939. Chapter 328, 
any county has instituted proceedings leading to the sale of tax-forfeited lands pur
suant to section 282.01, and has ordered the first publication under section 282.02, and 
the sale is to commence prior to May 15, 1939, the amendatory provisions of sections 
282.01 to 282.13 shall not be construed to prohibit such county from proceeding with 
such sale, and using a publication, a classification, and an appraisal made pursuant to 
the law prior to its amendment by sections 282.01 to 282.13. 

( 1939 C 328 S 9] (2139-27m) 

282.12 ALL MINERALS RESERVED. Anv sale of such forfeited lands shall be 
subject to exceptions and reservations in this state, in trust for the taxing districts of 
all minerals and mineral rights. 

[ 1935 C 386 S 10] (2139-24) 

282.13 LAND COMMISSIONER; DUTIES; COMPENSATION; LAND EX-
CHANGES. The county board may appoint a land commissioner and necessary assis
tants. such land commissioner to perform any or all of the following duties as directed 
by the county board: to gather data and information on tax-forfeited ,lands; make land 
classifications and appraisals of land, timber and other products and uses; enforce 
trespass laws and regulations; seize and appraise timber and other products and prop
erty cut and removed illegally from tax-forfeited lands; assist the county auditor in the 
sale and rental of forfeited lands and the products thereon; and such other duties con
cerning tax-forfeited lands as the county board may direct. Such appointment shall be 
for such time as the county board may determine. The compensation of said land 
commissioner and assistants shall be fixed by the county board and their salaries and 
expenses shall be paid from the forfeited tax sale fund, except that in counties having 
more than 300,000 and less than 450,000 inhabitants if an officer or employee of a city 
of the first class situated therein is appointed he shall receive no additional compensa
tion therefor. Any funds required by the commissioner of revenue for the purpose of 
cancelation of contracts, as provided in section 282.01, shall be paid by the county au
ditor upon the written order of the commissioner of revenue from moneys then avail
able in the fund. When tax-forf-eited lands have been acquired by a city of the first 
class for municipal purposes, and a privately-owned lot lies between such tax-forfeited 
land, and it is in the interest of the municipality that such privately-owned lot be ac
quired for the same municipal use to which the tax-forfeited lands have been devoted, 
such city of the first class may exchange on such basis as may be approved by the 
governing body thereof, a portion of the tax-forfeited lands acquired by the municipal
ity for the pdvately-owned lot, and the officers of such municipality are hereby autho
rized to execute deeds to carry out such purpose. 

[ 1935 C 386 S 11; ]943 C 627 S 5; 1951 C 562 S 1; 1953 C 340 S 1; 1973 C 582 S 3 ] 
(2139-25) 

282.131 CERTAIN POWERS AND DUTIES MAY BE DELEGATED. All powers 
and duties concerning approval of appraised timber values, forestry practices and par
cels of land from which timber may be sold which are conferred upon the commis
sioner of natural resources, by sections 282.01 to 282.13, may be delegated by the 
commissioner to competent forestry field officers of the natural resources department 
or such approval may be waived at the discretion of the commissioner in such manner 
as he shall prescribe shall be sufficient for the purposes of sections 282.01 to 282.13. 

[ 1943 C 627 S 6; 1947 C 369 S J; 1969 C 1129 art 10 S 2] 

282.132 TIMBER DEFINED. As used in sections 282.01 to 282.13 inclusive, 
"timber" means trees and reproduction thereof of every size and species, which will 
or may produce forest products of value, whether standing or down. and including, 
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but not limited to, logs, bolts, posts, poles, cordwoocl, and decoratin' material. 
[ J 959 C 185 S J ] 

CONSERVATION AREA 
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282.14 CLASSIFICATION OF FORFEITED LANDS. All parcels of land becom
ing the absolute property of the state under the provisions of the 1938 Supplement to 
Mason's Minnesota Statutes of 1927, Section 2139-2, and acts amendatorv thereof or 
supplementary thereto, situated \Vithin any conservation or reforestation area created 
under the provisions of sections 84A.20 to 84A.30, or sections 84A.3 I to 84A.42. shall 
be classified by the county board of the county wherein such parcels lie as agricul
tural and non-agricultural, \vhich classification shall be approved by the commissioner 
of natural resources before any lands are offered for sale. The county board of the 
county wherein such parcels lie shall detem1ine the appraised value of all lands classi
fied and approved as agricultural and may reappraise annually if in their judgment it 
be deemed necessary to carry out the intent of sections 282.14 to 282.22. Any mer
chantable timber on such agricultural land shall be appraised separately, and such ap
praisal approved by the commissioner of natural resources. All such parcels of land, 
classified as agricultural, shall be sold by the state at public sale, as provided in sec
tions 282.15 and 282.16, when it shall be determined bv the countv board of the 
county \vherein such parcels lie that it is advisable to do· so. i\o such lands shall be 
sold by the board of county commissioners without the approval of the commissioner 
of natural resources. All sales of land shall be made in accordance \\ith the subdivi
sions thereof bv the United States survevs unless the same shall have been subdi\·ided 
into smaller pa~cels or lots, but no land ~hall be sold in larger quantity than 160 acres. 

[ 1939 C 320 s l; 1969 c 1129 art 10 s 2] (2139-27b) 

282.15 SALES OF FORFEITED LANDS. Such sale shall be conducted b\· the 
auditor of the county wherein suet parcels lie and shall be sold to the highest bidder 
but not for less than the appraised value. Such sales shall be for cash or on the fol
lowing terms: The appraised value of all merchantable timber on such agricultural 
lands shall be paid for in full at the date of sale. At least 15 percent of the purchase 
price of the land shall be paid in cash at the time of purchase, and the balance in not 
to exceed 20 equal annual instalments, with interest at the rate of four percent per an
num on the unpaid balance each year, both principal and interest to become due and 
payable on December 31 each year following that in which the purchase was made. 
The purchaser may pay any number of instalments of principal and interest on or be
fore their due date. When the sale is on terms other than for cash in full the pur
chaser shall receive from the countv auditor a contract for deed, in such form as shall 
be prescribed by the attorney general. The county auditor shall make a report to the 
commissioner of natural resources not more than 30 days after each public sale, 
showing the lands sold at such sales, and submit a copy of each contract of sale. 

All lands sold pursuant to the provisions hereof shall. on the first day of May fol
lowing the date of such sale, be restored to the tax rolls and become subject to taxa
tion in the same manner as the same ,vere assessed and taxed before becoming the 
absolute property of the state. 

[ 1939 c 320 s 2; 1945 c 381 s 1; 1969c1129 art JO s 2] (2139-27c) 

282.151 COMMJSSIONER AUTHORIZED TO SELL CERTAIN LANDS. In case 
the commissioner of natural resources shall determine, after investigation, that any 
lands now or hereafter forfeited to the state for non-payment of taxes in Tov,:nship 49 
North, Range 23 West, in the County of Aitkin, within the conservation area created 
under Minnesota Statutes 1945, Sections 84A.20 to 84A.30, are suitable for anv la\\ful 
private use and are not suitable or necessary for public use, he may, on application of 
the county board, authorize and approve the classification and sale of such lands as 
non-conservation lands, and such lands may thereupon be sold in the manner pro
vided for the sale of agricultural lands under the pro\·isions of sections 282. I 4 to 
282.21, and acts amendatory thereof. 

[ 1945 C 467 S • 1969 C 1129 art ] 0 S 2 ] 

282.16 PUBLIC SALE; NOTICE. Subdivision l. Offer; notice. All lands so clas
sified and appraised and remaining unsold shall be offered for sale at a public sale to 
be held by the auditor at the time determined by the county board in a resolu-
tion fixing the date the sale. The auditor shall publish a notice of the intended sale 
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by publication once a week for t\vo weeks in an official nev,rspaper of the county, the 
last . publication to be not less than ten days previous to the commencement of the 
sale. Notice of the sale shall be given in substantially the following form: 

"NOTICE OF SALE OF AGRICULTURAL LANDS 

Notice is hereby given that I shall sell to the highest bidder at my office in the 
courthous.e in the city of ........................................ in the county of ......................... . 
the following described parcels of land forfeited to the state for non-payment of taxes, 
which have been classified and appraised as provided by la\v. The sale \\·ill be gov-
erned by La\vs 1939, Chapter 320, and will commence at ............... o'clock a.m., on the 
....................... day of ......................... , 19 ........ . 

Appraised 
Description Value of Land 

Subdivision Sec. Twp. Range $ 
or or 

Lot Block 

Appraised 
Value of Timber 

$ 

Given under my hand and seal this ..... day of 
...................... , 19 ..... 

County Auditor 
................ County, Minnesota.'' 

If the county board of St. Louis or Koochiching counties determines that the sale 
shall take place in a county facility other than the courthouse, the notice shall specify 
such facility and its location. 

Subd. 2. Lands not sold. Any lands not sold at this sale may, at any time within 
four months following the opening of the sale, be sold by the county auditor at a price 
not less than the appraised value thereof. All lands remaining unsold shall be included 
in the notice of sale and offered for sale by the county auditor in each follO\ving year 
until the same shall be sold. 

[ 1939 C 320 S 3; 1941 C 59; 1973 C 123 art 5 S 7; 1974 C 278 S 3; 1976 C 2 S 99 ] 
(2139-27d) 

282.17 CANCELA TION OF CONTRACTS. Failure of the purchaser to make 
any payment of any instalment or of any interest required under a contract within six 
months from the date on which such payment becomes due, or to pay before they be
come delinquent all taxes that may be levied upon the lands so purchased shall consti
tute a default, and thereupon the contract shall be deemed canceled, and all right, ti
tle, and interest of the purchaser, his heirs, representatives, or assigns in the premises 
shall terminate without the doing by the state of any act or thing whatsoever. A re
cord of such default shall be made in the state land records kept by or under the di
rection of the commissioner of natural resources, and a certificate of such default may 
be made by or under the direction of the commissioner and filed with the county trea
surer or recorded in the office of the county recorder of the county in which the prem
ises are situated. Any such record or certificate shall be prima facie evidence of the 
facts therein stated, but the making of such record or certificate shall not be essential 
to the taking effect of such cancelation and termination, and thereupon the land de
scribed in the contract shall be subject to disposition as provided in sections 282.15 
and 282.16, upon first having been reclassified and reappraised as prO\ided by section 
282.14. The county. auditor shall report any such default to the commissioner of natu
ral resources on or before June 30th of each year. 

[ 1939 c 320 s 4; 1945 c 381 s 2; 1947 c 484 s J: 1969 c 1129 art 10 s 2; 1976 c 
181 s 2] (2139-27e) 

282.171 CONTRACTS, MEMBERS OF ARMED FORCES, CANCELATION. No 
contract entered into by persons in the armed forces of the United States prior to 
their induction or enlistment for the purchase of tax-forfeited or other lands from the 
state of Minnesota on the instalment plan shall be terminated or canceled for non
payment of instalments except as provided herein. 

Any person in the armed forces of the United States, who, as vendee, in any con
tract with the state of Minnesota for the purchase of tax-forfeited or other lands, is in 
default on any instalment, or is unable to pay any instalment or instalments thereafter 
becoming due, and desires to retain his or her rights under said contract, and such 
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contract has not heretofore been canceled and the land sold, shall during the period of 
military service file, or cause to be filed by an adult, with knowledge of the facts, with 
the county auditor or other state agency, ha\·ing charge of said contract, an affidavit, 
giving the legal description of said lands. and the number. if any, of said contract, and 
stating that the vendee in said contract is in the military service of the United States, 
the branch of the service, the date of enlistment or induction, and that said vendee de
sires to retain his or her rights under said contract. If said affidavit is filed within the 
time herein limited and provided, said contract shall remain in full force and effect, 
not\vithstanding any default or non-payment of any instalment or instalments there
under. for six months after the vendee's discharge from the military senice. If said 
vendee fails to pay all delinquent instalments v.ithin six months after his or her dis
charge, then in such event said contract may be canceled and terminated as provided 
by law. 

[ 1943 C 341 S 1,2; 1945 C 75 S 1; 1951 C 34 S 1 ] 

282.18 COUNTY AUDITOR TO LEASE LANDS. Until after the sale of any par
cel of forfeited land classified as agricultural, the county auditor may lease such land, 
as directed by the county board. 

[ 1939 C 320 S 5] (2139-271) 

282.19 COUNTY TREASURER TO COLLECT PAYMENTS. The countv trea
surer shall collect all payments made under sections 282.14 to 282.22 and place the 
same in a special fund and forthv,rith submit to the natural resource·s commissioner a • 
copy of the receipt specifying the name. and address of the person making the pay
ment and the date and amount thereof, whether for principal, timber, improvements 
or interest, the fund to which it is applicable. and the number of the certificate. Such 
receipt shall be countersigned by the auditor of such county, and shall have the same 
force and effect as if given by the state treasurer. The county treasurer shall report all 
collections to the commissioner of natural resources on June 30 and December 31 of 
each year and at such other times when requested by the commissioner. There shall 
be transferred from such special fund to the revenue fund of the county the cost of 
giving the notices herein required and there may be paid from such fund to the mem
bers of the county board, upon \varrant of the county auditor. a per diem pursuant to 
section 375.055, subdivision 1 and mileage as now or hereafter fixed by law, and to 
the countv auditor and the cou11tv treasurer for their additional duties such sums as 
the county board may by resolution determine, not to exceed to each annually one 
percent of the annual receipts under sections 282.14 to 282.22, and to help to defray 
the costs of equipment and supplies, and for additional clerk hire in the county audi
tor's office such amount as the county board may· by resolution determine, not to ex
ceed annually ten percent of the a·nnual receipts under sections 282.14 to 282.22, but 
in any event not to exceed the sum of $1,000 for equipment, supplies and clerk hire in 
any fiscal year. Where a county board has appointed a land commissioner under the 
provisions of section 282.13 the actual expenses of the land commissioner, together 
with mileage reimbursement in accordance \Vith section 43.328 for necessary travel in 
gathering data and information to assist the county board in making classifications 
and appraisals under sections 282.14 to 282.22, shall be paid from this fund upon war
rant of the county auditor. The amount remaining in the fund shall be transmitted by 
the county treasurer to the commissioner of natural resources as of June 30 and De
cember 31 each year, and at such other times when requested by the commissioner, 
and disposed of as provided by the laws governing the fund derived from the respec
tive areas in which the lands sold were situated. 

[ 1939 C 320 S 6; 1945 C 381 S 3; 1945 C 466 S 1,2; 1947 C 484 S 2; 1949 C 524 S J; 
196] C 523 S 1; 1963 C 387 S 3; 1969 CJ 129 art JO S 2; 1975 C 30] S 5] (2139-27g) 

282.20 MINERAL RIGHTS RESERVED. Any sale of such forfeited lands shall 
be subject to exceptions and reservations in this state of all minerals and mineral 
rights. 

[ 1939 c 320 s 7] (2139-27h) 

282.2 l CONVEYANCE. Upon payment in full ot the purchase price, appropri
ate conveyance in fee in such form as may be prescribed by the attorney general shall 
be issued by the commissioner of finance to the purchaser or his assigns and this con
veyance shall have the force and effect of a patent from the state. 

[ 1939 C 320 S 8; 1973 C 492 S 14] (2139-27i) 
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282.22 NON-AGRICULTURAL LANDS TO BE RESERVED. The lands classi
fied as non-agricultural. as provided under section 282.14. shall be resen·ed and dedi
cated to conser.-ation purposes to. be managed as provided by the laws governing the 
rt:Spective areas in ,vhich the same are situated. 

: 1939 C 320 S 9] (2139-27j) 

282.221 FORFEITED LANDS. Subdivision 1. Classified and sold. All lands 
which become the absolute property of the state under the pro,·isions of section 
S-4.-\.07. and are suitable for agricultural purposes, shall be classified as such by the 
count'-· board of the county wherein the lands are situated. No lands shall be offered 
for sa.le under the provisions of sections 282.221 to 282.226 until their classification by 
the county board as agricultural lands shall have been approved by the commissioner. 
The county auditor may with the approval of the commissioner sell any parcel of tax
forfeited land or any portion thereof to any organized or incorporated governmental 
subdi .... ·ision of the state for any public purpose for which the subdivision may acquire 
property at not less than the appraised value thereof as determined by the county 
~~ . 

Subd. 2. Appraisal. All lands which have become the absolute property of the 
state under the provisions of section 84A.07 and are classified as agricultural lands 
sh311 be appraised by the county board of the county wherein the lands are situated, 
and this appraisal shall be filed in the office of the auditor of the county. Any mer
chamable timber on such lands shall be appraised separately and such appraisal shall 
be approved by the commissioner. The county board may reappraise any such lands 
\vhen. in its judgment, the reappraisal is necessaJY in effectuating the provisions of 
sections 282.221 to 282.226, but no such lands shall be appraised more than once in 
any 12-month period. 

r 1935 c 210 s 1,2; 1941 c 278 s 1,2] (5620-13 112, 5620-13 112a) 

282.222 SALE. Subdivision 1. Held. All lands so classified and appraised and 
remaining unsold shall be offered for sale at a public sale to be held by the county au
ditor at the time determined by the county board in a resolution authorizing the sale 
and fixing the date of the commencement thereof. The auditor shall publish a notice of 
the intended sale and the resolution authorizing same by publication once a week for 
two weeks in an official newspaper of the county, the last publication to be not iess 
than ten days previous to the commencement of the sale. Notice of the sale shall be 
gi\·en in substantially the following form: 

"NOTICE OF SALE OF AGRICULTURAL LANDS 
Notice is hereby given that on ............... , the .............. day of ............ , 19 ......... , a.t 

my office in ......................... in the county of ......................... , I shall sell to the highest 
bidder the following described parcels of land in the county, which have been forfeited 
to the state for non-payment of taxes, and which have been classified as agricultural 
lands and appraised as provided by law. This sale will be governed by the provisions 
of sections 282.221 to 282.226 and by the resolution of the county board authorizing 
such sale, which resolution is as follows: 

(Insert resolution) 
Description 

Section Twp. Appraised value 
or 

Lot 
or 

Block Range $ ............. . 

Auditor of ................ County.'' 
The land shall be described in the notice and offered for sale in parcels not ex

ceeding one-quarter section in area. 
If the county board of St. Louis or Koochiching counties determines that the sale 

shall take place in a county facility other than the courthouse, the notice shall specify 
such facility and its location. 

Subd. 2. Appraised value minimum price. These lands shall be sold to the high
est bidder and at a price not less than the appraised value thereof. Any lands not sold 
at this public sale may be sold by the county auditor at a price• not less than the ap
praised value thereof. The sale shall continue until all parcels are sold or until the 
county board shall order a reappraisal or shall withdra"-' any or all sucn parcels from 
sale or until such time as the county board shall have determined by resolution 

XXX, 
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adopted before giving notice of sale. Any lands remaining unsold may be included in 
the notice of sale and offered for sale by the county audit.or in each following year un
til the same shall be sold, or the original list of lands may be added to annually by 
publishing, in the same manner as provided for the publication of the original list, the 
descriptions and appraised values of such additional parcels which have been classi
fied as agricultural and which classification shall have been approved as provided by 
Ja,v. The purchasers at such sale shall be entitled to immediate possession, subject to 
the provisions of any existing valid lease made in behalf of the state. 

Subd. 3. Who may purchase. Any parcel of land described in any such notice of 
sale may, at any time not less than one week prior to the date of the sale. be pur
chased at the appraised value thereof by the person who is a bona fide federal entry
man or patentee of any such land or by the person v:ho was the record owner of the 
fee title thereto at the time the state became the absolute owner thereof. 

Subd. 4.. Tenns of sale. All sales under sections 282.221 to 282.226 shall be for 
cash or on the following terms: at least 15 percent of the purchase price shall be paid 
in cash at the time of the sale, and the balance thereof ~hall be paid in equal annual 
instalments over a period of 20 years, with interest at ~he rate of four percent per an
num, payable annually, on the portion from time to time remaining unpaid, with privi
lege of prepayment of any instalment on any interest date. Sales on terms shall be evi
denced by a certificate issued by the county auditor in such fom1 as the attorney 
general shall prescribe, a copy of which shall be submitted to the commissioner of 
natural resources forthv.rith. The appraised value of all merchantable timber on such 
agricultural lands shall be paid for in cash in full at the time of sale. the county audi
tor shall report all sales to the commissioner of natural resources forthwith. Failure of 
the purchaser to make any payment of any instalment or of any interest required un
der any contract within six months from the date on which such payment shall be
come due, or to pay before they become delinquent all taxes that may be levied upon 
the land so purchased, shall constitute a default, and thereupon the contract shall be 
deemed canceled and all right, title, and interest of the purchaser, his heirs, represen
tatives, or assigns in the premises shall terminate without the doing by the state of 
any act or thing whatsoever. A record of such default shall be made in the state land 
records kept by or under the direction of the commissioner of natural resources. and a 
certificate of such default may be made by or under the direction of the commissioner 
and filed ,vith the county treasurer or recorded in the office of the county recorder of 
the county in which the premises are situated. Any such record or certificate shall be 
prima facie evidence of the facts therein stated, but the making of such record or cer
tificate shall not be essential to the taking effect of such cancelation and termination, 
and thereupon the land described in the contract shall be subject to disposition as pro
vided in this section, upon first having been reclassified and reappraised as provided 
by section 282.221. The county auditor shall report any such default to the commfa
sioner of natural resources on or before June 30th of each year. 

Subd. 5. Cancelation validated. In any case where a certificate of cancelation of 
any certificate of sale of lands sold pursuant to sections 282.221 to 282.226, has here
tofore been made by either the commissioner of finance or the commissioner of natu
ral resources and filed in the office of the officer executing the same or in the office of 
the commissioner of finance or recorded in the office of the countv recorder of the 
county in which the land lies, such cancelation is hereby validated and made effective, 
and the certificate of sale shall be deemed canceled as if canceled by the proper offi
cer and in the manner prescribed by law. 

Subd. 6. Abandonment presumed. In any case where prior to the passage of 
Laws 1947, Chapter 484, the purchaser has defaulted in the payment of any instal
ment on the principal or interest due on a certificate of sale of land made pursuant to 
sections 282.221 to 282.226, or has failed to pay before they became delinquent all 
taxes levied upon the land so purchased, and where a certificate of cancelation has 
been made and filed or recorded as provided in subdivision 5, it shall be presumed 
that the purchaser, and all persons claiming under him, ha\'e left and abandoned the 
land and all right, title, and interest therein and claim thereto, and have released the 
same absolutely to the state and its assigns. 

Subd. 7. Right of action denied. In any case where prior to the passage of Laws 
1947, Chapter 484, the purchaser has defaulted in the payment of any instalment of 
the. principal or interest due under a certificate of sale of land issued pursuant to sec
tions 282.221 to 282.226, or has failed to pay all taxes that may have been levied upon 
the lands, and \\.·here a certificate of cancelation has been made and filed or recorded 
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as provided in suhln 1~h'n ,;_ n,, ,h'tion for the recovery or possession of the land _or 
the enforcement 1.'i ;\I\, n~:ht. titlt'. or interest therein. or claim thereto shall be main
tained by _th~ pu:\'h;\s,•~- ,,r ;Hw t1ne claiming under him unless such action is com
mc-nced within s1, 1n,,1,ths ,,n<'i· the passage of Laws 1947, Chapter 484. 

[ 1935 C 2ll' -' -~ {;_ 1:l3,•> t' 3:.!8 s 6,7: ]9-JJ c 278 s 3-5: ]947 C 484 S 3-6; 1969 C 

J 129 art !Os 2:_, i :) -.{ \. -t:1_' ., H: 197"'4 c 278 s 4; 1976 c 181 s 2 ] (5620~13 112b. 5620-
13 J '2c. ::,620-1.) .. \f. .',\;'.<l l3 1 :.!t>) 

282.223 T.-\xt:s ( '.-\NCELED. When anv lands shall be sold under sections 
282.221 to 282.~~t, ;\II \'Uh\1\· lit•ns thereon for ·taxes, special assessments, and other 
charges, whetht·r c,11•11.kd ~'l\ thp tax lists or not. shall forthwith be canceled, and the 
county auditor. \'\ ,,11,l\ 1 n-.,sun•r. and countv recorders shall note such cancelation 
upon the records ,,fl l\,•11 rt'SP<'1.:tin:- offices. • 

[ 1935 c 2ltl s 7: a:,;-c; t' /81 s 2] (5620-13 l/2t) 

282.224 (~ON\'EY.·\NCE. Upon payment in full of the, purchase price appropri
ate con~eyance m kt\ H\ snch form as may be prescribed by the attorney _gener~l, 
shall be issued by I lit' \', ,mmissioner of natural resources to the purchaser or his assig
nee, and the com·l'~·;,n,._·t' shall h~lYe the force and effect of a patent from the state. 

[ 1935c2lds8,' l.')71 c25s57] (5620-13 J/2g) 

282.225 RIGHTS RESERVED. Every certificate of sale and instru-
ment of convey:Hwt• 1ss\1<'d under sections 282.221 to 282.22E; shall state that the sale 
or conveyance dl,i's nut i1wlude any right, title, or interest in or to any irc~n. coal, _cop
per. gold, or otlwr valuahh_, minerals which mav be upon the land therem described, 
and that these min1·rals arl' H'st•rved bv the sta.te for its own use; but no instrument 
s~all be e{'.fecti,·t, t_o tr,msft'r any dght, title, or interest in or to any such minerals, not
w1thstandmg t h 1

• I a Ihm· or the proper officer to insert this statement. 
[ 1935 C 210 .•.; .4>] (,'ili:!0-13 112h) 

282.226 FlJNns COLLECTED. The countv treasurer shall collect all payments 
of principal and i11tn('SI 1nade under sections 282.221 to 282.226, place the same in a 
special fund. and l'1 1nhw,th submit to the natural resources commissioner a copy of 
the receipt spl'l'if:-,·in1: tlH.' name and address of the person making the payment and 
the date and a1_11,111nt th,·n·of, whether for principal, timber, improvements or ~nterest, 
the fund to ~dHd1 it is applicahle, and the number of the certificate. Such receipt shall 
be countersignt•d h~· l hP auditor of such countv. and shall have the same force and ef
fect as if givt•n hy t IH• s1 atp treasurer. The countv treasurer shall report all collections 
to the commissi 0 11t·r of natural resources on June 30 and December 31 of each year 
and at such o~ lwr t in11·s when requested by the commissioner. There shall 1:>e_ trans
ferred from thi~ spP,·i:11 hmd to the revenu·e fund of the county the cost of g1vmg the 
notices requirt'd in s1•c110 11 282.222, subdivisions l and 2, and there shall be paid from . 
this fund to tlw rn1•mh(•rs of the county board upon warrant of the county &_uditor $10 
per day for t•ach <b~· HlTt>ssarilv consumed in the classification and appraisal of the 
lands under St'cti1111s :!.1'\~.221 to ·282.226 and mileage at the rate of six cents per mile 
f?r necess_ary t ra vd and to the county auditor and the county treasurer _for their addi
twnal duties such sum:{ as the county board may by resolution determine, not to ex
ceed to each annually o,w percent of the annual receipts under sections 282.~~ 1 to 
282.22~. a~d to ddray the costs of equipment and supplies, and for add1t10nal 
clerk hlfe m lh(' county auditor's office such amount as the county board may by res
olution detenniiu•. 1101 10 <'Xceed annually ten percent of the annual receipts under 
sections 282.211 lo ~H'..!:.i:w. Where a coun.ty board has appointed a land commissioner 
under the prnvi:aons of section 282.13, instead of the amount provided for costs of 
equipment and ~.11ppli1•s and additional clerk hire in the county auditor's office, such 
amount a~ tlw 1•111111ty hoard may by resolution determine, not to exceed annually ten 
percent ot ~h 1

• ;u1m1:d n•<~f'ipts under sections 282.221 to 282.226. may be transferred 
from such hand '" 1111' tax-forfeited land fund to help defray expenses incurred by the 
county land dt>p;1rl 1111•111 in ~administering such lands. The net amount remaining in this 
fund shall hl' Ir;, 11s111II t 1·<.1 by the countv treasurer to the commissioner of natural re
sources as of font• :io and December 3·1 each year, and at such other times when re
quested by lhi- 1·11111n1h!;i,mer, and credited to the Red Lake game preserve fund cre-
ated by secti,m H,iA.0:1. b 

[ 193:, '":t/0 -'i IO; l.'HJ c 278 s 6; 1947 c 484 s 7; 1969 c 1129 art 10 s 2; 1974 c 
318s1](:,tWJ-J:IJni) · 
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282.23 SALE Of CERT A.IN IANDS FORFEITED FOR TAXES IN 1926 AND 
1927. In every case \vhere the owner of a tract of land forfeited to the state for tax(•s 
for 1926 or 1927 has transferred, or shall hereafter transfer. to the state or to anv mu
nicipal subdivision thereof all his right, title. and interest in such tract of land, the 
same shall be subject to sale in the usual manner pro\·icled by la\\· for the sale of land 

. acquired by the state for taxes. 

[ 1937 C 272 S 1 ] (2232-2) 

282.241 REPURCHASE AFTER FORFEITURE FOR TAXES. The O\mer at the 
time of forfeiture or his heirs, devisees, or representatives. or any person to whom the 
right to pay taxes \Vas given ty statute, mortgage, or other agreement, may repur
chase any parcel of land claimed by the state to be fo1i'eited to the state for taxes un
less prior to the time repurchase is made such parcel shall ha\·e been sold under in
stallment payments, or otherwise, by the state as provided by law. or is under mineral 
prospecting permit or lease, or proceedings have been commenced by the state or any 
of its political subdivisions or by the United States to condemn such parcel of land. 
Said parcel of land may be repurchased for a sum equal to the aggregate of all delin
quent taxes and assessments computed as pro\ided by section 282.251. together with 
penalties, interest, and costs, which did or would have accrued if such parcel of land 
had not forfeited to the state. Except for property which was homesteaded on the date 
of forfeiture, such repurchase shall be permitted during one year only from the date of 
forfeiture, and in any case only after the adoption of a resolution by the board of 
county commissioners determining that thereby undue hardship or injustice resulting 
from the forfeiture will be corrected, or that permitting such repurchase will promote 
the use of such lands that will best serve the public interest; pro\·ided further such re
purchase shall be subject to any easement, lease or other encumbrance granted by the 
state prior thereto, and if said land is located within a restricted area established by . 
any county under Laws 1939, Chapter 340, such repurchase shall not be permitted un
less said resolution with respect thereto is adopted by the unanimous vote of the 
board of county commissioners. 

[ 1945 C 296 S J; 1947 C 490 S 1; 1949 C 461 S 1; 1951 C 51..J S ]; 1953 C 471 S ]; 

1955 C 612 S J; ]957 C 32 S 1; 1957 C 832 S 1; 1975 C 316 S J ] 

282.251 SPECIAL ASSESSMENTS REINSTATED UPON REPURCHASE. Upon 
the repurchase of land pursuant to section 282.241 any special assessments heretofore 
canceled because of forfeiture of said land for nonpa:yment of taxes shall be reinstated 
by the county auditor and any such special assessments so reinstated \vhich are pay
able in the future shall be paid at the time and in the manner said special assessments 
would have been payable except for forfeiture, except that special assessments pay
able in the year in which repurchase is made, shall be paid in full at the time of repur
chase. The sum of such special assessments that would, except for forfeiture, have 
been levied and assessed against such land between the date of forfeiture and the date 
of repurchase and which would have been payable prior to the year in which repur
chase is made shall be computed by the county auditor and included in the purchase 
price hereunder. When an application to repurchase a parcel of land is made here
under the county auditor shall compute and determine as in the case of omitted taxes, 
upon the basis of the assessed valuation of such parcel in effect at the time of forfei
ture, the amount of taxes that would have been assessed and levied against such par
cel between the date of forfeiture and the date of repurchase, and the amount so de
termined with penalties and costs, v..ith interest at the rate fixed by law for the 
respective years shall be included in the purchase price hereunder. When the term 
"delinquent taxes" is used in section 282.241, it means the st1m of taxes and assess
ments together with penalties and costs, with interest at the rate fixed by law for the 
respective years computed to the date of repurchase from the time such taxes and as
sessments became delinquent, and also the sum of taxes and assessments with penal
ties and costs, with interest at the rate fixed by law for the respective years to the 
date of repurchase from the time such taxes and assessments would have been delin
quent that would have been levied and assessed against a parcel bet\v·een the date of 
forfeiture and the date of repurchase, computed by the county auditor in the manner 
provided by this section. The county auditor shall lev}· taxes on the parcel as in the 
case of omitted taxes for all the years in which on account of the forfeiture no tax 
was levied. 

[ ]945 C 296 S 2; ]955 C 6)2 S 2] 
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282.261 DO'WN PAYMENT. A person repurchasing under section 282.241 shall 
pay at the time of repurchase not less than one-tenth of such repurchase price and 
shall pay the balance in ten equal annual instalments. with the pri\ilege of paying the 
unpaid balance in full at any time. v,ith interest at the rate of four percent on the bal
ance remaining unpaid each year, the first instalment of principal and interest to be
come due and payable on December 31 of the year following the year in which the re
purchase \Vas made, the remaining instalme·nts to become due and payable on 
December 31 of each year thereafter until fully paid. He shall pay the current taxes 
each year thereafter before the same shall become delinquent up to the time when he 
shall pay the repurchase price in full. 

[ J 945 C 296 S 3 ] 

282.271 NOTICE OF PAYMENTS DUE. The county auditor shall give notice by 
mail not later than November 30 of each year to the person or persons making such 
repurchase at the address given therein of the payment due under the repurchase on 
the following December 31. Failure to send or receive the notice shall not operate to 
postpone any payment or excuse any default under the reptirchase. 

[ 1945 C 296 S 4 ] 

282.281 REPURCHASE SUBJECT TO EXISTING LEASES. Until repurchased 
all parcels of land subject to the provisions of this act shall be subject to lease under 
the provisions of Minnesota Statutes 1941, Sections 282.01 to 282.27, as amended, and 
any repurchase of such land under Laws 1945, Chapter 296, shall be subject to the 
pro\·isions of any such existing lease. 

[ 1945 C 296 S 5 ] 

282.291 PAYMENTS, WHERE MADE. All payments under Laws 1945, Chapter 
296, shall be made to the treasurer of the county in which the parcel of land upon 
which such payments are made is loc"ted. Such payments shall be deposited by the 
countv treasurer in the forfeited tax sale fund and be distributed in the· manner in 
which other monevs in said fund are distributed. 

[ 1945 C 296-s 6] 

282.301 RECEIPTS FOR PAYMENTS. The purchaser shall receive from the 
county auditor at the time of repurchase a receipt, in such form as may be prescribed 
by the attorney general. When the purchase price of a parcel of land shall be paid in 
full, the following facts shall be certified by the county auditor to the commissioner of 
re\·enue of the state of Minnesota: the description of land, the date of sale, the name 
of the purchaser or his assignee, and the date when the final instalment of the pur
chase price was paid. Upon payment in full of the purchase price, the purchaser or his 
assignee shall receive a quitclaim deed from the state, to be executed by the commis
sioner of revenue. Failure to make any payment herein required within 60 days from 
t_he date on which payment was due shall constitute default and upon such default the 
right, title and interest of the purchaser or his heirs, representatives, or assigns in 
such parcel shall terminate without the doing by the state of any act or thing. 

[ 1945 C 296 S 7; 19 73 C 582 S 3 ] 

282.311 EXCEPTIONS. Laws 1945, Chapter 296, shall not apply to any lands 
\\thich have been classified by the county board as conservation land or to lands 
,.,.;thin the game preserve established by section 84A.0l, or conservation areas estab
lished by section 84A.20, or by section 84A.3 l, which included in the sum for which 
said lands ,..-ere forfeited any ditch assessments, or to any lands sold to a governmen
tal subdivision or released from trust upon application of a state agency, or devoted to 

• and accepted for conservation or other purposes in behalf of the state, free from trust 
under section 282.01. 

[ 1945 C 296 S 8 ] 

282.321 LIMITATIONS. When any forfeited lands are repurchased, as provided 
for in Laws 1945, Chapter 296, no structure, minerals, sand, gravel, topsoil, subsoil, or 
peat shall be removed, nor shall any timber or timber products be cut and removed 
until the purchase price has been paid in full. Nothing in t.his section shall be con
strued as prohibiting the removal of such sand, gravel, topsoil, subsoil, or peat as may 
be incidental to the erection of structures on such repurchased lands or to the grading 
of such lands whenever such removal or grading shall result in enhancing the value 

xxxiv 
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thereof. 
[ 1945 C 296 S 9 ] 

282.322 FORFEITED LANDS LIST. The count\· board of am· countv mav at 
any time after the passage of Laws 1945, Chapter 296, ·file a list of fo~feited lands \\·ith 
the county auditor, if the board is of the opinion that such lands may be acquired by 
the state or any municipal subdi\·ision thereof for public purposes. Cpon the filing of 
such list the county auditor shall withhold said lands from repurchase. If no proceed
ing shall be started to acquire such lands by the state or some municipal subdi\ision 
thereof within one year after the filing of such list the county board shall withdra\v 
said list and thereafter the O\\.:ner shall have one year in which to repurchase as other
wise pro\·ided in Laws 1945, Chapter 296. 

[ I 945 c 296 s 10 ] 

282.323 CAPITOL AREAS. Subdivision I. [ Repealed. 1969 c 1150 s 7; 1974 c 
435 art 6 s 1 l 

Subd. 2. Laws 1945, Chapter 296, shall not apply to any parcel of land forfeited 
to the state for taxes which is \vithin the boundaries of a capitol area. 

Subd. 3. [ Repealed, 1974 c 435 art 6 s I ] 
[ I 945 c 296 s 11 ] 

282.324 WHEN RIGHT OF REPURCHASE VESTS. No right of repurchase.cre
ated or arising hereunder shall be deemed vested until consummation of the repur
chase as provided in Laws 1945, Chapter 296. 

[ 1945 C 296 S 12 ] 

282.33 LOST OR DESTROYED DEEDS. Subdivision 1. \Vhene\·er an unre-
corded deed from the state of Minnesota conveying tax-forfeited lands shall have been 
lost or destroyed, an application, in form approved by the attorney general, for a new 
deed may be made by the grantee or his successor in interest to the commissioner of 
revenue. If it appears to the commissioner of revenue that the facts stated in the peti
tion are tme, he shall issue a new deed to the original grantee, in form approved by 
the attorney general, with like effect as the original deed. The said application shall be 
accompanied by a fee of $3, payable to the commissioner of rewnue. which shall be 
deposited with the state treasurer and credited to the general fund. 

Subd. 2. All declarations or certificates heretofore issued b\· the commissioner of 
revenue relating to the issuance of state deeds to tax-forfeited lands \\·hich have been 
lost or destroyed are hereby ratified. Every such declaration or certificate and the re
cord thereof shall be prima facie evidence of the facts therein stated. 

[ 1943 C 195; 1945 C 13] S 1; 1969 C 399 S 1; 1973 C 582 S 3; ]974 C 160 S J 

282.34 [ Superseded by 282.341 ] 

282.341 REINSTATEMENT OF TAX-FORFEITED CERTIFICATE. Subdi\ision 
1. ·whenever a county auditor's certificate of the sale of tax-forfeited lands upon in
stalments has been canceled for the failure to pay any of the deferred instalments and 
interest or the current taxes, the purchaser having paid 50 percent or more of the pur
chase price, if such lands have not been sold or zoned so as to restrict the sale 
thereof, the said purchaser may reinstate such certificate by depositing \Vith the 
county auditor all delinquent instalments and interest due upon such certificate at the 
time of the cancelation thereof. those instalments and interest that v,;ould have ac
crued in the absence of such cancelation, together with an amount equal to all unpaid 
taxes, penalties, interest, and costs up to the date of the cancelation thereof, and have 
an amount equal to the taxes and assessments that would have been levied and pay
able but for the cancelation of such certificates; such taxes shall be computed by the 
countv auditor as in the case of omitted taxes that ·would have been assessed between 
the date of the cancelation of such certificate and the reinstatement thereof. 

Subd. 2. Thereupon the county auditor shall note the reinstatement upon his re
cords and shall pay over to the county treasurer the amount deposited by the peti
tioner. If such reinstatement is made after May firsl the county auditor shall levy 
taxes for the year in which reinstatement is made on said land as in the case of omit
ted taxes. 

[ 1945 c 98 s 1,2 ] 
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282.35 OWNER OF FORFEITED LAND MAY REPURCHASE. Subdivision l. 
Time limitation. The owner at the time of forfeiture or his heirs or representatives, or 
an~· p-:·rson to whom the right to pay taxes was gin'n by statute. mortgage or other 
a~rt:"ement. may repurchase any parcel of land claimed by the state to be forfeited to 
th<=' st:::,.re for taxes, if such repurchase is made prior to November l, 1943. unless prior 
tc• the time repurchase is made such parcel shall have been sold by the state as pro
\·id-2d by la\\·, or proceedings which havt' been commenced by the state or any of the 
pcilitical subdivisions or by the United States to condemn such parcel of land, for a 
sum equal to the aggregate of all delinquent taxes and assessments computed as pro
\·idcd by subdi\·ision 2. without penalties or costs. with interest at four percent from 
the time the taxes or assessments were or would have been delinquent. 

Subd. 2. Special assessments to~ reinstated. Upon the repurchase of land pur
su:rnt to subdivision 1 any special assessments heretofore canceled under sections 
2S:2.0l to 282.13, or anv other la\\·, shall be reinstated bv the countv auditor and anv 
such special assessments so reinstated which are payable in the futu~e shall be paid at 
tht:' time and in the manner said special assessments vwuld have been payable except 
for forfeiture, except that special assessments payable in 1943 shall be paid in full at 
the time of repurchase. The sum of such special assessments that would except for 
forfeiture have been levied and assessed against such land between the date of forfei
ture and January l, 1943, and payable before such date, shall be computed by the 
coi.mty auditor and included in the purchase price hereunder. Vv"hen an application to 
re-purchase a parcel of land under this section is made the county auditor shall com
pute and determine as in the case of omitted taxes, upon the basis of the assessed val
u.:uion of such parcel in effect at the time of forfeiture, the amount of taxes that 
\\"Oi.tld have been assessed and leYied against such parcel between the date of forfei
ture and the date of repurchase, and the amount so determined without penalties and 
costs. \vith interest at four percent, shall be included in the purchase price hereunder. 
\\ nen the term "delinquent taxes" is used in subdivision 1, it shall mean the sum of 
ra:---:es and assessments without penalties or costs, \\ith interest at four percent to the 
date of repurchase from the time such taxes and assessments became delinquent, ac
crued against a parcel at the time of forfeiture, and also the sum of taxes and assess
me-nts without penalties or costs. \\ith interest at four percent to the date of repur
duse from the time such taxes and assessments would have been delinquent that 
\\·ould ha\·e been le\ied and assessed against a parcel between the date of forfeiture 
and the dare of repurchase, computed by the county auditor in the manner provided 
by this section. If the repurchase is made after May 1, the county· auditor shall levy 
taws for 1943 on the parcel as in the case of omitted taxes. 

Subd. 3. Payments to be made under this section. A person repurchasing under 
subdi\ision I shall pay at the time of repurchase not less than one-tenth of such re
purchase price and shall pay the balance in ten equal annual instalments. with the 
pri\·ilege of paying the unpaid balance in full at any time, with interest at the rate of 
four percent on the balance remaining unpaid each year, the first instalment of princi
pal and interest to become due and payable on December 31 of the year follmving the 
year in which the repurchase was made, the remaining instalments to become due and 
payabie on December 31 of each year thereafter until fully paid. He shall pay the cur
rent taxes each year thereafter before the same shall become delinquent up to the 
time \i.·hen he shall pay the repurchase price in full. 

Subd. 4. Notice by county auditor. The county auditor shall giYe notice by mail 
not later than November 30 of each year to the person or persons making such repur
chase at the address given therein of the payment due under the repurchase on the 
follo\\·ing December 31. Failure to send or receive the notice shall not operate to post
pone any payment or excuse any default under the repurchase. 

Subd. 5. Lands may be leased. Until repurchased all parcels of land subject to 
the pro\isions of this section shall be subject to lease under the provisions of sections 
282.01 to 282.13, and any repurchase of such land under this section shall be subject 
to the pro\·isions of any such existing lease. • 

Subd. 6. Payments to be made to the county treasurer. All payments under this 
section shall be made to the county treasurer of the count)• in which the parcel of land 
upon which such payments are made is located. Such payments shall be deposited by 
the countv treasurer in the forfeited tax sale fund and be distributed in the manner in 
which other moneys in said fund are distributed. 

xxxvi 
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Subd. 7. Form of receipt. The purchaser shall recein~ from the county auditor 
at the time of repurchase a receipt. in such form as may be prescribed by the attorney 
general. When the purchase price of a parcel of land shall be paid in full. the follow
ing facts shall be certified by the county auditor to the commissioner of re\·enue: the 
description of land, the date of sale, the name of the purchaser or his assignee. and 
the date when the final instalment of the purchase price was paid. l'pon payment in 
full of the purchase price, the purchaser or his assignee shall rccein· a quit claim deed 
from the state, to be executed bv the commissioner of re\·enue. Failure to make am· 
payment herein required ·~vithin .60 days from the date on which payme-nt was due 
shall constitute default and upon such default the right, title and intert:"st of the pur
chaser or his heirs, representatives, or assigns in such parcel shall terniJnate without 
the doing by the state of any act or thing. 

Subd. 8. Application of this section. This section shall not apply to lands zoned 
by any county board as nonagricultural lands, unless such repurchase is apprO\·ed by 
the county board or to lands \\-ithin the game preserve established by Laws I 929. 
Chapter 258. or conservation areas established by Laws 193 I. Chapter 407, or by 
La\vs 1933, Chapter 402, which included in the 'sum for \\'hich said lands were for
feited any ditch assessments, or to any lands classified as consen-arion lands under 
the authority of any existing law other than lands classified as consef\·arion lands un
der Laws 1939, Chapter 328. 

Subd. 9. Not to remove structures, timber, etc., until payment is made in full. 
When any forfeited lands are repurchased, as provided for in this section. no struc
ture, minerals, sand, gravel, topsoil, subsoil, or peat shall be remO\·ed. nor shall any 
timber or timber products be cut and removed until the purchase price has been paid 
in full. Nothing in this subdivision shall be construed as prohibiting the removal of 
such sand, gravel, topsoil, subsoil, or peat as may be incidental to the erection of 
structures on such repurchased lands or to the grading of such lands whenever such 
removal or grading shall result in enhancing the value thereof. 

[ ]943 C 164 S 1-9; 1973 C 582 S 3] 

282.36 FEES PAY ABLE TO REPURCHASER. Any person repurchasing land 
after forfeiture to the state for nonpayment of taxes under the pro\isions of a repur
chase law shall at the time the certificate of repurchase is issued by the county audi
tor or before receiving quit claim deed pursuant thereto, pay to the county treasurer a 
fee of $3. Fees so collected during any calendar year shall be credite-d to a special 
fund and, upon a warrant issued by the county auditor on or before \!arch I of the 
year following, shall be remitted to the state treasurer and credited to the general 
fund. The commissioner of revenue shall, on or before February l in each year, certify 
to the state treasurer the number of deeds issued during the preceding calendar year 
to which these fees apply, showing by counties the number of deeds so issued and the 
total fees due therefor. This section shall not apply to repurchases made under any 
law enacted prior to January 1, 1945. 

[ 1945 C 487 S 1; 1969 C 399 S 1; 1974 C 160 S 2 ] 

282.37 LANDS BORDERING LAKES AND STREAI\IS, E.-\SDIENT TO 
STATE. The commissioner of revenue upon recommendation of the boards of county 
commissioners is hereby authorized to grant or convey permanent easements on tax
forfeited lands bordering lakes and streams, such easement to be held in che name of 
the state department of natural resources. 

[ 196] C 691 S 1; 1969 C 1129 art JO S 2; 1973 C 582 S 3] 

282.38 TIMBER DEVELOPMENT FUNDS. Subdivision I. Development. In 
any county where the county board by proper resolution sets aside funds for timber 
development pursuant to Minnesota Statutes 1949, Section 282.08. Clause 4(a). or 
Minnesota Statutes 1949, Section 459.06, Subdivision 2, the Commission of Iron Range 
Resources may upon request of the county board assist said county in carrying out 
any project for the long range development of its timber resources through matching 
of funds or otherwise, provided that any such project shall first be appro\·ed by the 
commissioner of natural resources. 

Subd. 2. Tax levy. In any county where the county board shall determine that 
insufficient monevs will be available from tax-forfeited funds to cam· out the inten
tions of this section as set forth in the statutes enumerated in subdi\·ision l. the 
county board may levy a tax upon the real and personal property of the county for 
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th:1t purpose, and the proceeds of said le\y' may be used in the same manner as funds 
,,·t aside pursuant to I\'linnesota Statutes 1949. Section 282.0S. Clause 4(a). and Min
rwsota Statutes 1949. Section 459.06, Subdivision 2. 

Subd. 3. Not to affect commissioner of Iron Range Resources. Nothing herein 
sh:t!l be construed to limit or abrogate the authority of the commissioner of Iron 
R:1nge Resources to give temporary assistance to any county in the development of its 
land use program. 

'. 1951 C 365 S 1-3; 1969C1129 art JO S 2; 1973 C 583 S 19 i 

ll'.,. 
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§ 23-2701 ENVIRONMENTAL CONSERVATION LAW 

TITLE 27-NEW YORK STATE :MINED LA~D RECLA:\IATIOX 
LXw [NE\V] 

Sec. 
23-2701. Short title. 
23-2703. Declaration of policy. 
23-2705. Definitions. -· 
23-2707. N:ew York state advisory committee on the extractive mineral;' 

industry. 
23-2709. Administration of title . 
23-2711. Permits. 
23-2713. Mined land-use plan. 
23-2715. Reclamation plan. 
23-2717. Reclamation bond. 
23-2719. Cooperation. 
23-2721. Rules, regulations, orders and hearings. 
23-2723. Enforcement. 
23-2725. Judicial review. 
23-2727. Severability. 
. 1976 Amendment. L.1976, c. • 477, 

§ 1, cff. June 29, 1976, substituted 
"title" for "article" in item 23-2700. 

§ 23-2701. Short title 
This title shall be known and may be cited as the "N e-w York Stat 

Mined Land Reclamation Law". 
Added L.1974, c. 1043, § 1; amended L.1976, c. 477, § 1. 

1976 Amendment. L.1976, c. 477, Effective Date. L.1974, c. 1043, 
§ l, eff. .Tune 29, 1976, substituted 2, provided that this section 
"title" for "article." take effect Apr. 1, 1975. 

§ 23-2703. Declaration of policy , 
1. The legisla{ure hereby declares that it is the policy of this stat 

to foster and encourage the development of an economically sound an 
stable mining and minerals industry, and the orderly development o 
domestic mineral resources and reserves necessary to assure satisfactio 
of economic needs compatible with sound environmental managemen 
practices. The legislature further declares it to be the policy of thi 
state to provide for the wise and efficient use of the resources availabl 
for mining and to provide, in conjunction with such mining operation 
for reclamation of affected lands; to encourage productive use inch1 
ing but not restricted to: the planting of forests, the planting of cro 
for harvest, the seeding of grass an<l legumes for grazing purpose.s, th 
protection and enhancement of wildlife and aquatic resources, the esta~ 
lishment of recreational, home, commercial, and industrial sites; to pr 
vide for the conservation, development, utilization, management and a 
propriate use of all the natural resources of such areas for compatibl 
multiple purposes; to prevent pollution; to protect and perpetuate t 
taxable value of property; to protect the health, safety and gener 
welfare of the people, as well as the natural beauty and aesthetic valu 
in the affected areas of the state. 

2. For the purposes stated herein, this title shall supersede all oth 
state and local laws relating to the extractive mining industry; pr, 
vided, however, that nothing in this title shall be construed to preve 
any local government from enacting local zoning ordinances or oth 
local la,vs which impose stricter mined land reclamation standards 
requirements than those found herein. 
Added L.1974, c. 1043, § 1; amende<l L.1976,. c. 477, § 1. 

1976 Amendment. L.1976, c. 477, Effective Date. L.1974, c. 1()-.!3, § 
§ 1, cff. .Tune 29, 1976, in subd. 2 provided that this section shall ta 
substituted "title" for "article" in effect Apr. 1, 1975. 
two instances. 
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§ 23-2705, Definitions 
As used in this title, unless the context otherwise requires: 
1. "Affeded land" means the area of land from which overburden 

is to be or has been removed or upon which a spoil bank is to be or has 
been deposited; or lands disturbed by the construction or improvement 
of haulageways to or from a mine, or lands disturbed by storage areas, 
repair areas, shipping areas and areas in which equipment, machinery, 
tools or other personal property is situated. 

2. "Applicant" means that person making applicatio~ to the depart
ment for a permit to mine and who is responsible for fulfilling the re
quirements of the reclamation plan as stipulated in the law and all 
rules, regulations and orders promulgated thereunder. 

3. "Debris" means rock fragments, sand, silt, earth, or organic mat
ter in a heterogeneous mass; or the silt, sand and gravel generally as
sociated with hydraulic mining commonly ref erred to as tailings, slums 
or slickens; or any loose material caused by a shot, fall, smash or ex
plosion; or any accumulation of rubble resulting from a mining ac
tivity. 

4. "Haulageway" means any road ,vithin the permitted area which 
receives substantial use and ,vhich has been constructed or improved by 
the operator or permittee. Trails or paths between parts of a mine shall 
not be considered haulageways. 

5. "l\.fine" means any pits or underground workings from which any 
mineral is produced for sale, exchange, commercial or municipal use 
and all shafts, slopes, drifts or inclines leading thereto, and includes all 
equipment above, on or below the surface of the ground "Q.sed in con-
nection with such mines. . 

6. ":Mined land-:i'se plan" means the applicant's written proposal 
for accomplishing land-use objectives on the affected land including 
maps or other documents as required to describe the areas to be mined 
as well as a description of the ground surface. The mined land-use 
plan shall also include mining plans, reclamation plans, physiographic 
features and illustrative land-use maps. 

7. "Mineral" means aggregate, cement rock, clay, coal, curbing, di
mension stone, dolostone, emery, flagstone, garnet, gem stones, gravel, 
gypsum, iron, lead, limestone, marble, marl, metallic ore, paving blocks, 
~ riprap, roadstone, salt, sand, sandstone, shale, silver, slate, stone, 
talc, titanium, rock, wollastonite, zinc or any other solid material 
or substance of commercial value found in natural deposits in or on 
the earth. · 

8. "Mining" means the extraction or removal of minerals from the 
ground or the breaking of the surface soil in order to facilitate or ·ac
complish the extraction or removal of minerals, including any activi
ties or processes or parts thereof for extraction or removal of minerals 
from their original looation and the preparation, washing, cleaning or 
other processing of minerals at the mine location so as to make them 
~uitable for commercial, industrial or construction use; but shall nof 
include excavation or grading when conducted solely in aid of on-site 
farming or construction. Removal of limited amounts of overburden and 
:t1ining of limited amounts of any minerals shall not be considered as min
ing when done only for the purpose of extracting samples or specimens 
for scientific purposes, or only for the purpose and to the extent neces
sair to determine the location, quantity or quality of any mineral de
posit so long as no minerals removed during exploratory excavation are 
sold, processed for sale or consumed in the regular operation of a busi
ness. 

9. "Operator" means any owner, lessee, or other person who operates, 
controls or supervises a mining operation. The operator may or may 
not be the applicant for a mining permit or the permittee. 

-
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10. "Overburden" means all of the earth and other materials ,vhich 
lie above or alongside natural mineral deposits and includes all earth, 
soil and other materials disturbed from their natural state in the process 
of mining exclusive of the mined minerals. 

11. "Owner'' means the person who has title to the mineral deposits 

·i 
-1 
¥ 
1 

-1 

on any given tract of land anq who has the right to extract minerals 
for sale and to appropriate the minerals he extracts therefrom either C 
for himself or others or for himself and others. ·' 

12. "Permittee" means any person who has been issued and who cur
rently holds a valid permit to mine from the department. 

~ 

13. "Person" means any individual, public or private corporation, , 
political subdivision, government agency, department or bureau of the 
state, municipality, industry, partnership, association, firm, trnst, estate ! 
or any other legal entity whatsoever. .{ 

14. "Reclamation" means the conditioning of areas affeeted by min- i 
ing to make them suitable for any uses or purposes consistent with ·~ 
those stated in section 23-2703 of this title. 1 

15. "Reclamation plan" means the applicant's written proposal for 
reclamation of the affected areas including land-use objectives, maps or 
other documents as requireq to describe reclamation; and ,vhere rele
vant grading specificatio11~ and manner and type of revegetation. 

-~ fa 
16. "Refuse" means that material which is considered worthless or i 

useless and has been or is to be rejected or discarded. ·~ 

17. "Spoil" means any waste material removed from its natural J 
place in the process of mining and all waste material directly connected 
with the cleaning and preparation of. any minerals. 

18. "Spoil bank" means the accumulation of spoil or underground 
refuse piled outside of the underground workings, or the place on the 
surface ,vhere spoil is piled, or the material commonly known as soil 
heap. 

19. "Strip mining'' means the extraction of mineral deposits lying 
near the surface of the earth by means of removing the overburden 
above the deposits in rows or strips, such process normally being moved 1 
from place to place and not involving the extraction of minerals at the ~ 
same location over a substantial period of time. 4 

20. "Surface mining" means the extraction of minerals by means ·i 
other than strip mining, but excluding the extraction from beneath the ! 
surface of the earth of minerals to which access is gained by wells, i 
shafts, slopes, drifts or inclines penetrating or connected with excava- j 
tions penetrating mineral seams or strata. ., 

21. "Tailings" means the parts, or a part, of any incoherent solid or • 
fluid material separated as refuse, or separately treated as infe1ior in • 
quality or value, such as remainders, leavings, or dregs; or the gangue 
and other refuse material resulting from the washing, coneentration, or ~! 
treatment of ground ore; or those portions of washed ore that are too f 
poor to be treated further, used especially for the debris from ore dress- } 
ing machinery, as distinguished from material to be smelted; or the i 
inferior leavings or residue of any product, foots, or bottoms; or the f 
residuum after most of the valuable ore has been extracted. j 

22. "Underground mining" means any operation which removes min
erals by means of shafts, slopes, drifts, or inclined planes and transports 
the mined material to one or more points outside of the excavation. 

23. "\V aste" means the barren rock or gangue in a mine; or that 
part of the ore deposit that is too lo,"? in grade to be of commercial 
value under existing economic and technological conditions; or any 

28 
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part of a mined material which is of no further utility to the particular __ 
process involved. 
Added L.1974, c. 1043, § 1; amended L.1976, c. 477, § 1. 

1976 Amendment. Opening para
graph. L.1976, c. 477, § 1, eff. June 
29, 1976, substituted "title" for "ar
ticle." 

Subd. 2. L.1976, c. 477, § 1, eff. 
June 29, 1976, substituted definition 
of "applicant" for "contiguous." 

Subd. 4. L.1976, c. 4 77, § 1, eff. 
June 29, 1977, substituted "within 
the permitted area which receives 
substantial use and which has been 
constructed or improved by ·the op
erator or permittee" for "construct
ed or improved by the operator which 
enters or exits from a mine and 
which receives subst1mtial use." ., ~ 

Subd. 5. L.1976, c. '.'177, § 1, e.ff. 
June 29, 1976, omitted sentence 
which read: "olines that are ad
jacent to each other and controlled 
by the same operator, and which are 

administered as distinct units shall 
be considered as separate mines.'' 

Subd. 6. L.1976, c. 4 77, § 1, eff. 
June 29, 1976, substituted "appli
cant's" for "operator's." 

Subd. 8. L.1976, c. 477, § 1, eff. 
.June 29, 1976, inserted "at the mine 
location." 

Subd. 9. L.1976, c. 477, § 1, eff. 
June 29, 1976, added "The operator 
may or may not be the applicant 
for a mining permit or the permit
tee." 

Subds. 12 to 23. L.1976, c. 477, 
§ 1, eff. June 29, 1976, added subd. 
12, renumbered former subds. 12 to 
22 as 13 to 23, and in subd. 15 sub
stituted "applicant's" for "opera
tor's." 

Effective Date. L.1974, c. 1043, § 
2, provided that this sectioR shall take 
effect Apr.1, 19i5. 

§ 23-2707. _New York state advisory committee on the extractive min
eral industry. 

1. The commissioner shall appoint a· New York state advisory com
mittee on the extractive mineral industry of not to exceed nine members 
to serve at the pleasure of the commissioner. Such committee shall in
clude representatives from the strip, surface and underground mining 
industries. The state geologist shall be an ex officio member of the 
committee. The commissioner or his designee shall convene all regular 
meetings of the committee. The members of the committee shall re
ceive no compensation or reimbursement for expenses. _ 

2. The committee shall be advised and notified of all hearings to be 
held pursuant to this title as soon as practicable after a decision to 
hold such a hearing has been reached. 
Added L.1974, c. 1043, § 1; amended L.1976, c. 477, § 1. 

1976 Amendment. L.1976, c. 477, Effective Date. L.1974, c. 1043, 
§ 1, eff . .Tune 29, 1976, substituted § 2, provided that this section shall 
"convene all regular" for "call and take effect Apr. 1, 1975. 
preside at all" in subd. 1, and sub-
stituted "title" for "article" in subd. 
2. 

§ 23-2709. Administration of title 
1. The department shall have and be entitled to exercise the follow

ing powers and duties: 
(a) to administer and enforce the provisions of this title and all rules, 

regulations and orders promulgated thereunder; 
(b) to conduct or obtain investigations ,vith respect to research ex

periments and demonstrations, and to collect and disseminate informa
tion regarding mining operations and reclamation of affected lands and 
control of pollution of the environment affected by mining, provided 
that the department shall guarantee the confidentiality of such informa
tion when requested to do so by the applicant or pennittee; • 

( c) to examine and pass upon applications for permits, bonds, and 
mined land-use plans including mining and reclamation plans; 

( d) to establish criteria for the operation of mining such that rea
sonable care is taken to prevent pollution; 
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( e) to establish criteria for acceptable reclamation of affected lands, 
such criteria to be reasonably adopted to reduce soil erosion to a min
imum and to lessen the visual impact of discontinued or partially dis
continued mining operations; 

(f) to order, pursuant to section 71-0301 of the environmental con
servation law, an immediate suspension of mining or reclamation oper
ations or operations incidental or appurtenant thereto whenever such 
operations are being carried on in violation of this title or of rules, reg
ulations and orders adopted pursuant thereto; and 

(g) to accept grants or federal funds for purposes of research into 
the fields of mining and land reclamation. 

2. This title shall not apply to the commissioner of general ser
vices acting with respect to lands under water pursuant to the public 
lands law. -

3. The state geological survey shall continue to co1lect mineral pro
duction information for the state in association with the United States 
bureau of mines and the state geological survey shall make this data 
available to the department as requested. The state geological survey 
shall also continue to be the state agency conducting mineral resource 
investigations and inventories. The state geological survey shall have 
access to any records of the department collected during the administra
tion of this title and shall guarantee confidentiality where required. 
Added L.1974, c. 1043, § 1; amended L.1974, c. 1044, § 1; L.1976, c. 
477, § 1. 

1976 Amendment. L.1976, c. 477, 
§ 1, eff. .Tune 29, 1976, substituted 
"title" for "article" wherever ap
pearing. in subd. l(b) substituted 
"applicant or permittee" for "opera
tor," in subd. 1 (c) substituted "and 
mined land-use plans including mining 
and reclamation plans" for "mining 
plans, reclamation plans and mined 
land-use plans submitted by opera
tors", and in subd. l(e) substituted 

§ 23-2711. Permits 

"lands" for "areas" and "lessen the 
visual impact" for "heal the ,·isual 
scars." 

1974 Amendment. Subd.1, par. (b). 
L.1974, c. 1044, § 1, eff. Apr. 1, 1975, 
deleted ", upon the approval of the 
commissioner," follo-wing "depart
ment". 

Effective Date. L.1974, c. 1043, § 
2, provided that this section shall take 
effect Apr. 1, 1975. 

1. It shall be unlawful after April first, nineteen hundred seventy
five for any operator who mines more than one thousand tons of min
erals from the earth within twelve successive calendar months to en
gage in such mining unless a permit for.such mining operation has first 
been obtained from the department as provided in this section. 

2. Application for a mining permit shall be submitted annually, in 
writing on forms prescribed by the department and accompanied by a 
fee of one hundred dollars, provided that an applicant may secure a 
three year permit upon the payment of a fee of two hundre-d dollars. 
Every applicant or any of its officers or owners shall be required to 
furnish on the form information necessary to identify the applicant 
and the operation. In addition to such other information as may be re
quired by the department, the application shall contain the following in
formation: 

(a) the common or commercial name and the geological description, 
where applicable, of the minerals to be extracted; 

(b) an estimate of the number of surface acres of land that will lie 
affected by mining; 

(c) except with respect to underground mining operations, the name 
and address of the surface landowner; 

( d) the name and address of the owner of the mineral to be mined; 
(e) the permanent and temporary addresses of the applicant; 
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(f) the identification number of, any mining permit now held by the 
applicant; • 

(g) if the applicant is a corpor~tion, the name and address of the 
chief executive officer thereof; 

(h) specification of such circumstances if the applicant has ever had 
a mining permit issued under the laws of this state revoked, or has ever 
had a reclamation bond or security deposited in lieu of bond forfeited; 
and 

(i) a mined land-use plan," specif{~ations, and maps as provided in 
section 23-2713 of this title and any rules, regula}ions, or orders adopted 
pursuant thereto. ~ 

3. The department shall prescribe rules and regulations requiring the 
applicant to provide notice of application .to owners of property ad
jacent to the proposed mining site and to officials of local governments 
having jurisdiction over the proposed site or over areas likely to be af
fected by the operation, and providing for notification of such persons 
of the approval or disapproval of the applicatiol"l. · 

4. Upon approval of the application by the department and receipt 
of the reclamation bond or an appropriate substitute as provided in 
section 23-2717 of this title, a permit shall be issued by the ~epartment. 
The commissioner may include in permits such conditions.as may be re-
quired to fulfill the purposes of this title. • • 

5. A permittee wishing to have his permit amended may file an 
amended application with the department. Upon receipt of the amended 
application, which shall be accompanied by a fee of fifty dollars, and 
a bond or appropriate substitute therefor required under the provisions 
of this title, the department may issue an amendment to the original 
permit covering the change described in the amendment application. 

6. A permit issued pursuant to this title or a certified copy there
vf, must be publicly displayed by the operator at the mine and must at 
all times be visibe, legible, and protected from the elements. 

7. Upon the written approval of the commissioner and subject to 
the provisions of subdivision eight of section 23-2717 of this title a 
permit issued pursuant to this section is transferable. 

8. Permits shall expire either annually or triannually as provided in 
subdivision two of this section, and may be renewed upon application to 
the department within thirty days prior to the expiration date. The 
application to renew an annually expiring permit shall be accompanied 
by a fee of fifty dollars, and the application to renew a triannually ex
piring permit shalt be accompanied by a fee of one hundred dollars. 

9. The department may su~pend or revoke a permit to mine for re
peated or willful violation of any of the terms of the permit or pro
visions of this title or for repeated or willful deviation from those 
descriptions contained in the mined land-use plan as set forth in sub
division three of section 23-2713 of this title. The department may re
fuse to renew a permit upon a finding that the permittee is in repeated 
or willful violation of any of the terms of the permit, this title or any 
rule, regulation, standard, or condition promulgated thereto. The de
partment shall notify the permittee by certified mail or personal service, 
specifying in writing the charges and grounds upon which the permit is 
~o be suspended, revoked, or renewal refused. The permittee may with
in fifteen days request a hearing which shall be held within sixty days 
of the date of mailing or service of the notice. The permittee shall 
have the right of counsel and may produce witnesses and present state
ments, documents, maps, graphs and any other evidence and have wit
nesses and documentary or other evidence subpoenaed in his behalf. If, 
after a full investigation and hearing or opportunity to be heard, the 
Permittee is found to have been repeatedly or wilfully violated any of the 
tenns of the permit or provisions of this title or repeatedly or wilfully 
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deviated from those descriptions containeJ in the mined land-use plan 
as set forth in subdivision three of section 23-2713 of this title, the 
commissioner may execute, modify or cancel the proposed suspension 
or revocation of the permit. If, after a full investigation and hear
ing or opportunity to be heard, the permittee is found to be in repeateJ 
or willful violation of any of the terms of the permit, this title or any 
rule, regulation, stanrlard or condition promulgated thereto the com
missioner may refuse to renew the permit. Suspension or revocation of 
a permit shall become effective fifteen days after the mailing or senice 
of notice to the permittee unless a hearing has been requested, in ,vhieh 
case such suspension will be effective upon any date which an order of· 
the commissioner made after such hearing may provide. \Vhen the de
partment denies any application for renewal of a permit, the expira- . 
tion date shall be the expiration date of the pennit submitted for re-•, 
newal. Should a permit expire after hearing procedures for renewal • 
have been instigated under this section, the perniit will be extended un
til a decision not to renew has been reached by, the commissioner or· 
until rene,1y-al is approved. 

10. Nothing in this title shall be constrne<l as exempting any person 
from the provisions of any other law or regulation requiring a permit. 

11. Notwithstanding any other provision of law, counties, cities) 
towns and villages shall be exempte<l from the fees for the permit, ap
plication amendment and renewal required by this article. 
Added L.1974, c. § 1; amended L.1976, c. 477, § 1; c. 
§ 1. 

1976 Amendments. Subd. 2. L. 
1976, c. 477, § 1, eff. June 29, 1976, in 
par. (b), substituted "affected" for 
"disturbed", and in par. (f) suhstitut
ed "applicant" for "owner of the surf
ace an<l/or the mineral rights." 

Subd. 4. L.1976, c. 477, § 1, eff. 
June 29, 1976, substituted ''A permit
tee" for "An operator", deleted "to 
cover additional contiguous land'' fol
lowing "amended" and sentence read
ing: "A new separate application 
must be submitted for non-contigu
ous lands" and substituted "title" for 
"article" and "change" for "additional 
land." 

Suhds. 6, 7. L.1976, c. 477, § 1, eff. 
June 29, 1976, substituted "title" for 
"article" and in subd. 7 deleted "be
tween operators" following "transfer
able." 

Sub<l. 9. L.1!)76, c. 477, § 1, eff. 
.Tune 29, 1976, substituted "title" for 
"article" and "permittee" for "oper-

§ 23--2713. Mined land-use· plan 

ator" wherever appearing, in sentence 
beginning "The department may sus
pend'' substituted "to mine" for "of 
any operator", and in sentences be
ginning "The department may refuse". 
and "If, after" substituted "permittee 
is in repeated or "illful violation of 
any of the terms of the permit, this 
title" for "operator is in violation of 
the permit, this article." 

Sub<l. 11. L.1976, c. 774, § 1, eff. 
July 24, 1976, added subd. 11. 

Effective Date of 1976 Amendment; 
Re-tiroactivity of Exemption. L.1976, 
c. 774, § 2 provided that; "This aci: 
[amending this section] shall take ef
fect immediately [July 24, 1976] and 
the exemption allowed by this ac· 
shall be retroactive to April first, 
nineteen hundred seventy-five." 

Effective Date. L.1974, c. 1043, , 
2, provi<lP.d that this section shall tak 
effect Apr. 1, 1975. 

1. Every applicant for a permit pursuant to the provisions of thi~ 
title shall submit a mined land-use plan. The mined land-use plar 
shall consist of a mining and reclamation plan to include both g:raphit 
and written descriptions illustrating the folloi;ving items as they af 
f ect the surface: 

(a) the land affected as it presently exists; 
(b) an outline of the area of the minerals to be removed; 
( c) the mining method to be used; and 
( d) the proposed method of reclaiming the affected land as described: 

in section 23-2715 of this title. 
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2. The descriptions required in clauses (a) and ( b) of subdivision 
one of this section above shall be presented on a United States geological 
survey map or the equivalent as may be approved by the department on 
such scale as the department shall require. If such equivalent map is 
utilized, it shall be prepared by an engineer, geologist or licensed land 
surveyor. Such equivalent map shall show contours,· existing streams, 
rivers, lakes, roads, or other relevant geographical or cultural features, 
be scaled to measurements in feet, be prepared, in a neat, legible manner, 
and contain a title block or legend in such form as the department 
may prescribe. _-

3. The description required in clause ( c) of subdivision one of this 
section above shall indicate any area of existing and proposed excava
tion, area of existing and proposed settling pond and washing plant 
facility, area of existing and proposed treatment facilities, area of pro
posed mineral storage area, area of existing or proposed spoil banks, 
and area proposed for stock piling overburden or topsoil. Such de
scription of the mining method to be used shall also indicate: 

(a) the proposed screening of all storage areas within the boundaries 
of the permitted area so as to confine dnst and flying particles to the 
permitted area; • 

(b) the sequence of cuts or excavations to be made in the surface 
when they affect the reclamation plan; 

( c) the location of haulageways to and from the operation to mini
mize intrusions into residential areas and shall include specifics regard
ing the treatment of such haulageways to minimize dust; 

( d) planned drainage and water control for all affected areas so as 
to reduce to a minimum soil erosion damage to adjacent lands. 

4. After approval of the mined land-use plan or any amendment 
thereof by the department, the permittee shall not deviate or clepart 
therefrom without the department's written approval. 
Added L.1974, c. 1043, § 1; amended L.1976, c. 477, § 1. 

1976 Amendment. Subd. 1. L.1976, 
c. 477, § 1, eff. June 29, 1976, in o][}en
ing paragrap-h, substituted "applicant 
for a permit pursuant to the provi
sions of this title shall submit a mined 
land-use plan" for "operator wl10 
plies - for a permit pursuant to 
provisions of this article shall submit 
a mined land-use plan. The mined 
land-use plan shall consist of", and in
serted "The mined land-uRe plan shall 
consist of a mining and reclamation 

to include'', in par. (a) substitut-
"the land affected" for "the affect

ed l~nd", and in par. (d) substituted 
"the proposed method of reclaiming 
the affected land" for "a reclamation 
plan." 

§ 23-2715, Reclamation plan 

Subd. 3. L.1976, c. 4 77, § 1, eff. 
June 29, 1976, in opening paragraph, 
substituted "proposed" for "request
ed" in three instances, in par. (a) sub
stituted "of the permitted" for "of the_ 
planned mining" and "to the permit
ted" for "to the operational", and 
omitted par. (e) which read: "any 
planned impoundment of water to pro
vide lakes or ponds for -wildlife, rec
reation or water supply purposes and 
shall indicate what useful purposes 
the impoundment will serve." 

Subd. 4. L.1976, c. 477, § 1, eff. 
June 29, 1976, substituted ''permittee" 
for "operator." 

Effective Date. L.1974, c. 1043, § 
2, provided that this section shall 
take effect Apr. 1, 1975. 

1. A reclamation plan required by section 23-2713 of this title shall 
consist of two parts. Part one thereof shall be a reclamation map pre
pared on the same basis as the mined land-use plan map described in 
section 23-2713 showing the proposed final stage of reclamation. Part 
two thereof shall be a ·written description of the planned reclamation 
method indicating whether lands are proposed for development for 
farming, pasture, forestry, recreation, industrial, commercial, residential 
or solid waste disposal purposes or other uses acceptable to the com- _ 
missioner. • 

17112 McKinney§§ 21-101 to End-3 
1976 P.P. 
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2. The reclamation plan shall indicate specifics covering revegeta
tion, disposal of debris, refuse, tailings, waste, or spoil; planned water 
impoundments and grading plans conforming to the rules, regulations, 
and orders adopted pursuant to this title. ' • 

3. The reclamation plan where possible, shall provide for orderly, 
continuing reclamation concurrent with mining operations and all of the 
reclamation ,...-ork shall be completed in accordance with the schedule 
accepted or designated by the department. The permittee shall file 
periodic reports within such times as the department shall require show
ing the areas for which reclamation has been completed. The depart
ment shall inspect such areas and notify the permittee whether the 
reclamation is accepted as being in accordance with the approved plan 
or whether there are deficiencies which must be corrected. Unless the 
department specifies otherwise, the permittee shall file an annual report 
in the manner prescribed by the department indicating the degree of re-
clamation. • 

4. In lieu of the department inspection• required in subdivision three 
of this section, the department may contract with the soil and water 
conservation district in the county where the mine operation is located 
for the purpose of inspecting the mining operation and the reclamation 
work. 
Added L.1974, c. 1043, § 1; aniended L.1976, c. 476, § 1; L.1976, c. 477, 
§ 1. 

1976 Amendments. Subd. 2. L. Subd. 3. L.1976, c. 477, § 1, eff. 
1976, c. 477, § 1, eff. June 29, 1976, .June 29, 1976, substituted "permittee" 
corrected spelling of "revegetation", for "operator" in three instances. 
inserte<l "planned water impound- Subd. 4. L.1976, c. 476, § 1, eff. 
ments", and substituted "title" for ,Tune 29, 1076, added subd. 4. 
"article." Effective Date. L.1974, c. 1043, 

§ 23-2717. Reclamation bond 

§ 2, provided that this section shall 
take effect Apr. 1, 1975. 

1. As a condition precedent to the issuance of any pennit, the appli
cant, where required shall furnisl1 a bond or appropriate substitute as 
hereinafter provided acceptable to the department conditioned upon the 
performance of the applicant's reclamation responsibilities with respect 
to the mine and naming the state as beneficiary. 

2. The amount of the bond required shall be determined by the 
department based on the information contained in the permit applica
tion and upon such information as an investigation by the department 
may disclose. 

3. The form and terms of the bond shall be as prescribed by the 
department. It shall be signed by the applicant as principal and by a 
good and sufficient corporate surety licensed to do business as such 
in the state of New York. 

4. If the bond shall for any reason be cancelled by the sui-ety, within 
thirty days after receiving notice thereof, the permittee shall provide 
a valid replacement under the same conditions as hereinabove described. 
Failure to provide a replacement bond within such pe1-iod may, at the 
discretion of the commissioner, result in the immediate suspension of the 
mining permit by the department. 

5. If, after notice and hea1fog relative thereto, the department deter
mines that the permittee is in violation of the reclamation requirements 
relative to the mine, it may suspend the permit and if the permittee 
does not commence corrective measures within fifteen days after notice . 
of determination, the department shall revoke the permit. In such 
event, the • department may thereupon call upon the surety to complete 
the reclamation as provided for in the bond. In case of default of 
such completion by the surety, the department may, at its option, pro-
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ceed to complete the work, either by day work or contract. In the laf
ter event, the cost of completing the unfinished work shall be personal 
liability of the pennittee and the bond or substitute and the materials, 
machinery, implements and the tools of every description which may 
be found at the mine or other assets of the permittee shall be subject 
to a lien of the department for the amount expended for such work and 
shall not be removed without the written consent of the department. 
Such lien may be foreclosed by the attorney general in the same man
ner as a mechanic's lien. 

6. ·whenever a permittee shall have completed all requirements 
under the provisions of his permit as to any affected land, he shall no
tify the department thereof. If the department detennines that the per
mittee has satisfied the requirements of the reclamation plan, the de
partment shall release the permittee from further obligations regarding 
such affected land. The release of liability under the surety bond shall 
be based upon faithful compliance by the permittee of all requirements 
relating to the reclamation of land affected by mining. A two-year 
period shall be allowed after completion of miQ.ing operations to com
plete the reclamation of an area affected by mining, unless the de
partment shall deem it in the best interests of the people of the state to 
allow a longer reclamation period. At the discretion of the department 
the pennittee shall be able to secure a release of a portion of the bond 
for acreage which he has reclaimed or a release of the full amount of 
the bond less the amount necessary to complete reclamation for acreage 
partially reclaimed. 

7. Upon the approval of the department, in lieu of such bond, the 
applicant may deposit cash or negotiable bonds of the United States 
government of like amount in an escrow account conditioned upon the 
performance of said applicant's reclamation responsibilities with respeet 
to said mine or furnish security of equal value acceptable to the com
missioner. Any interest accruing as a result of the aforementioned 
escrow deposit or acceptable security shall be the exclusive pro1'>erty of 
the pennittee. 

8. The aforementioned bonding rquirements shall remain the obliga
tion of the original pennittee regardless of changes in permittees unless 
a subsequent permittee has furnished the appropriate bond or substi
tute as herein provided acceptable to the department and there has 
been an approval for the transfer of the reclamation obligation to the 
subsequent permittee by the department. 

9. Political subdivisions or municipalities of the state are exempted 
from the bonding requirements of this section. 
Added L.1974, c. 1043, § 1; amended L.1974, c. 1044, § 2; L.1976, c. 
477, § 1. 

1976 Amendment. L.1976, c. 477, sentence authorized the operator to 
§ 1, eff . .Tune 29, 1976, in subds. 1, 3, furnish security of equal value ac-
5 and 7 referred to "permittee'' in ceptable to • the commis1-1ioner, and in 
lieu of "applicant" and in subd. 5 the second sentence substituted "accru
reference indicated preceded "shall be ing" for "occruing" and inserted "or 
subject", and otherwise substituted acceptable security" after "escrow 
"permittee" for "operator" through- deposit". 
out the section. Effective Date. L.1974, c. 1043, § • 

1974 Amendment. Subd. 7. L.197"1:, 2, provided that this section shall take 
c. 10!4, § 2, eff. Apr. 1, 1975, in first effect Apr. 1, 1975. 

§ 23-2719. Cooperation . 
The department may use any of its powers for the purpose of co

operating with any other state or jurisdiction in regulating or other
wise affecting mining at any location where such mining may have a 
physical effect on mining in such other. state or jurisdiction. 
Added L.1974, c. 1043, § 1 i amended L.1976, c. 477, § 1. 

1976 Amendment. L.1976, c. 477, Effective Date. L.1974, c. 1043, 
§ 1, eff . .June 29, 1976, reenacted sec- § 2, provided that this section shall 
tion without change. take effect Apr. 1, 1975. 

35 



ma rrr:armrn· illlll 

xl ix 

§ 23- ENVIRONMENTAL CONSERVATION LAW 

§ 23-2721. Rules, regulations, orders and hearings 
1. The department shall have power to make rules and regulations,; 

necessary and appropriate to carry out the purposes of this title. ~ 

2. No rule or regulation or amendment thereof,. shall be made by the~ 
department without a public hearing upon at least thirty days notice!' 
published in a newspaper or newspapers circulated in the area to be~ 
affe~ted by such ~le, reg~lation or amendment, exclus~ve of the date of. 
service. The public heanng shall be held at such time and place as: 
may be prescribed by the department and any interested person shall be. 
entitled to be heard. 

3. Any notice required by this section shall be given in the name of· 
the department by the commissioner or a designee of the commissioner .. l: 
Any such notice may be given by any one or more of the following: 
methods: _· 

(a) personal service; \ 
(b) publication in one or more issues of a newspaper of generali 

circulation in the county where the affectea land or some part thereofj 
is situated; ,~ 

( c) registered or certified mail addressed, postage prepaid, to the lasti 
known mailing address of the person or persons affected. The date~ 
of service shall be the date on which service ,vas made in the case of! 
personal service, the date of first publication in the case of notice by j 
publication, and the date of mailing in the case of notice by mail. The ; 
notice shall specify the time and place of the hearing, and shall briefly j 
state the purpose of the proceeding. Should the department elect to :1 
give notice by personal service, such service may be made- in the samesi 
manner as is provided by law for the service of process in civil actions,i 
in the courts of the state. -i 
Added L.1974, c. 1043, § 1; amended L.1976, c. 477, § 1. 1 

1976 Amendment. L.1976, c. 477, less personal semce or service by~ 
§ 1, eff. June 29, 1976, among other mail is impracticable." 0 

changes, in subd. 3, omitted par. (<l) Effective Date. L.1974; c. 1043;-i 
which read: "Service by publication § 2, provided that this section shall j 
shall not be used, except as provided take effect Apr. 1, 1975. 
in subdivision two of this section, un-

§ 23-2723. Enforcement 
The ...--........ u,,c,,,-...,., of this title and any rules and regulations promul-4. 

gated tnE~reun,aer shall be enforced pursuant to title thirteen, articlei 
seventy-one of the environmental conservation law. 
Added L.197 4 c. § 1; amended L.1976, c. 477, § 1. 

1976 Amendment. L.1976, c. 477, Effective Date. L.1974, c. 1043,: 
eff. June 29, 1976, substituted § 2, provided that this section shall. 

for "act." take effect Apr. 1, 1975. 

§ 23-2725. Judicial review 
Any act, omission, determination or order of the department or of 

any officer or employee thereof, pursuant to or within the scope of this 
title, may be reviewed in accordance with article seventy-eight of the 
civil practice law and rules. 
Added L.1974, c. 1043, § 1; amended L.1976, c. 477, § 1. 

1976 Amendment. L.1976, c. 477, Effective Date. L.1974, c. HH3. 
§ 1, eff. June 29, 1976, substituted § 2, provided that this section shall 
"title" for "artide." take effect Apr. 1, 1975. 

§ 23-2727. 
The provisions of this title shall be severable and if any phrase, 

clause, sentence or n,-,n.v,~,ir1n of this title, or the applicability thereof 
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to any person or circumstance shall be held invalid,. the remainder of 
this title and the application thereof shall not be affected thereby. 
Added L.1974, c. 10-13, § 1; amended L.1976, c. 477, § 1. 

1976 Amendment. L.1976, c. 477, Effective Date. L.1974, c. 1043, 
§ 1, eff. June 29, 1976, substituted § 2, provided that this section shall 
"title" for "article" in three instances. take effect Apr. 1, 1975. 

ARTICLE 24-FRESHWATER WETLANDS [NE"'\Y] 
Title 
1. General provisions and public policy. 
3. Freshwater ,vetlands studies; notification and maps. 
5. Local implementation. 
7. Freshwater wetlands regulations. 
9. Freshwater wetlands preservation program. 
11. Appeal and review. 
13. Miscellaneous provisions. 

TITLE I-GENERAL PROVISIONS AND PUBLIC POLICY 

Sec. 
24-0101. Short title. 
24-0103. Declaration of policy. 
24-0105. Statement of findings. 
24-0107. Definitions. 

§ 24-0101. Short title 
This article shall be known as the "Freshwater Wetlands Act". 

Added L.1975, c. 614, § 1. 
Effective Date. Section effective 

Sept. 1, 1975, pursuant to L.1975, 
c. 614, § 5. 

§ 24-0103. Declaration of. policy 
It is declared to be the public policy of the state to preserre, protect 

and conserve freshwater wetlands and the benefits derived therefrom, 
to prevent the despoliation and destruction of freshwater wetlands, and 
to regulate use and development of such wetlands to secure the natural 
benefits of freshwater wetlands, consistent with the general ,velfare and 
beneficial economic, social and agricultural development of the state. 
Added L.1975, c. 614, § 1. 

Effective Date. Section effective 
Sept. 1, 1975, pursuant to L.1975, 
c. 614, § 5. 

§ 24-0105. Statement of findings 
1. The freshwater wetlands of the state of New York are invaluable 

resources for flood protection, ,vildlife habitat, open space and water 
resources. 

2. Considerable acreage of freshlvater ,vetlands in the state of New 
York has been lost, despoiled or impaired by unregulated draining, 
dredging, filling, excavating, building, pollution or other acts inconsis
tent with the natural uses of such areas. Other fresfrwater wetlands 
are in jeopardy of being lost, despoiled or impaired by such unrelated 
acts. 

3. Recurrent flooding aggravated or caused by the loss of freshwater 
wetlands has serious effects upon natural ecosystems. 

4. Freshwater wetlands conservation is a matter of state concern 
since a wetland in one region is affected by acts on rivers, streams and 
wetlands of other regions. 
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CHAPTER 19 

South Carolina Mining Act 

5£C. 

48-19-10. Short title. 
. 48-19-20. Legislative declaration of purpose. 
48-19-30. Definitions. 
48-19-40. Operating permits for mining required. . 
48-19-50. Application for and issuance or denial of p~rmit; transfer. 
48-19-60. Modification and renewal of permits. 
48-19-70. Reclamation plans. 
48-19-80. Bonds. 
-!S-19-90. Required reports. 
48-19-100. Inspections; correction of deficiencies; effect of failure to carry out 

reclamation plan. 
48-19-110. Modification of reclamation plan and other terms and conditions of 

permit. 
48-19-120. Suspension or revocation of permit. 
48-19-130. Forfeiture of bond. 
48-19-140. Manner of giving notice. 
1·8-19-150. Appeal to Mining Council. 
18-19-160. Appeal of Mining Council's decision to court. 
48-l 9-l 7Q. Promulgation of rules and regulations by Mining Council. 
48-19-180. Sanctions for violation of chapter. 
48-19-190. Chapter shall not affect zoning regulations or ordinances. 
48-19-200. Chapter shall not impair right to bring action. 
48-19-210. Chapter shall not apply to certain activities and areas. 
48-19-220. Ot~er powers of Department; cooperation with governmental agen

cies. 
43-19-230. Lands to be included in reclamation plan. 

§ 48-19-10. Short title. 
This chapter may be known and cited as "The South Carolina 

Mining Act." 
HISTORY: 1962 Code § 63-711; 1973 (58) 314. 

Editor's Note--
Section 2 of 1973 Act No 274 (1973 (58) 314) contains legislative findings 

relative to this chapter, and provides: 
"The General Assembly finds that the extraction of minerals by mining is a 

basic and essential activity making an important contribution to the well-being of 
South Carolina and the nation. However, it is not practical to extract minerals 
required by our society without disturbing the surface of the earth and producing 
waste materials, and the very character of certain surface mining operations 
precludes complete restoration of the land to its original condition. It is possible 
to conduct mining in such a way as to minimize its effects on the surrounding 
environment. Proper reclamation of mined land is necessary to prevent undesira
ble land and water conditions that would be detrimental to the general welfare, 
health, safety, beauty, and property rights of the citizens of the State. The 
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General Assembly finds that the conduct of mining and reclamation of m~!~:::":;;-c•::;;c 

land~ as provided by th~s act will allow ~he mi?ing_ of valuable minerals and wilL~~ 
provide for the protecuon of the State s environment and for the subsequent.,. •• 
beneficial use of the mined and reclaimed land." :.-i~ 

~~~* 
Cross references- -~~~ 

As to the South Carolina Geological Survey, see §§ 13-5-10 to 13-5-50. ·.:~~fj~ 
Research and Practice References-- • /J,~:, 

54 Amjur 2d, Mines and Minerals § 167. <"% 
58 CJS, Mines and Minerals § 229. ' ;;1> 

§ 48-19-20.. Legislative declaration of purpose. 
The purposes of this chapter are to provide: 
(a) That the usefulness, productivity, and scenic values of atl'I~\ 

lands and waters involved in mining within the State will receive <?:1; 

the greatest practical degree of protection and restoration. ,':~ 
(b) That from July 1, 1974, no mining shall be carried on in the-~~ 

State unless plans for such mining include reasonable provisions jfj 
for protection of the surrounding environment and for reclama-:~J½~i~ 
tion of the area of land affected by mining. •• -~/~~ 

. -_ < ~::,j;;.~t~ 
HISTORY: 1962 Code§ 63-712; 1973 (58) 314. -,~.c.;.:.,JJ~ 

; j- ~;-~~-~}f?/i 
. . :~?:l~!; 

§ 9-30.. Defimbons. '.-->'1\~;~ 
Wherever used or referred to in this chapter, unless a different j~l 

meaning dearly appears from the context: __ -,:;.::; 
(a) uMining,, means ( l) the breaking of the surface soil in order.?1t 

to facilitate or accomplish the extraction or removal of ores· or 
mineral solids for sale or processing or consumption in the regular 
operation of a business; (2) removal of. overburden lying above . 
natural deposits of ore or mineral solids and removal of the 
mineral deposits thereby exposed, or by removal of ores or 
mineral solids from deposits lying exposed in their natural state. 
Removal of overburden and mining of limited amounts of any ores 
or mineral solids shall not be considered mining when done only 
for the purpose of determining location, quantity, or quality of a 
natural deposit, so long as no ores or mineral solids removed 
during exploratory excavation or mining are sold, processed for 
sale, or consumed in the regular operation of a business and 
provided the land affected does not exceed one acre in area. It . 
shall not include plants engaged in processing minerals except as 
such plants are an integral on-site part of the removal of ores or 
mineral solids from natural deposits. It shall not include excava-
tion or grading when conducted solely in aid of on-site farming or 
of on-site construction. It shall not include dredging operations 
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where such operations are engaged in the harvesting of oysters, 
clams, or the removal of shells from coastal bottoms. 

(b) "Councir means the Mining Council created by §§ 48-21-
10 and 48-21-20. 

(c) "Department" means the Land Resources Conservation 
Commission. Whenever in this chapter the Department is assigned 
duties, they may be performed by the director or by such of his 
subordinates as he may designate. 

(d) "Minerals" means soil, day, coal, stone, gravel, sand, phos
phate, rock, metallic ore, and any other solid material or substance 
found in natural deposits on or in the earth. 

(e) "Affected land" means (1) the area of land from which 
overburden or minerals have been removed or upon which over
burden has been deposited or both, including any area on which is 
located a plant which is an integral part of the process of the 
removal of ores or mineral solids from natural deposits; 

(2) stockpiles and settling ponds located on or adjacent to lands 
from which overburden or minerals have been removed. 

(f) uNeighboring,, means in dose proximity, in the immediate 
vicinity, or in actual contact. 

(g) "Termination of mining" means cessation of mining opera
tions with intent not to resume, or cessation of mining operations 
as a result of expiration or revocation of the permit of the 
operator. Whenever the Department shall have reason to believe 
that a mining operation has terminated, it shall give the operator 
written notice of its intention to declare the operation terminated, 
and he shall have an opportunity to appear within thirty days and 
present evidence that the operation is continuing; where the 
Department finds that such evidence is satisfactory, it shall not 
make such a declaration. 

(h) uOperator" means any person or persons, any partnership, 
limited partnership, or corporation, or any association of persons, 
engaged in mining operations, whether individually, jointly, or 
through subsidiaries, agents, employees, or contractors. 

(i) uoverburden ,, means the earth, rock, and other materials 
that lie above the natural deposit of minerals. 

G) 6 'Refusen means all waste soil, rock, mineral, scrap, tailings, 
slimes, and other material directly connected with the mining, 
cleaning, and preparation of substances mined and shall include 
all waste materials deposited on or in the permit area from other 
sources. 

(k) uSpoH bank,, means a deposit of excavated overburden or 
refuse. 
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(1) "Peak,, means overburden removed from its natural position 
and deposited elsewhere in the shape of conical piles or projecting 
points. 

(m) "Ridge,, means overburden removed from its natural posi
tion and deposited elsewhere in the shape of a long, narrow 
elevation. 

(n) '6Reclamation,, means the reasonable rehabilitation of the 
affected land for useful purposes, and the protection of the natural 
resources of the surrounding area. Although both the need for 
and the practicability of reclamation will control the type and 
degree of reclamation in any specific instance, the basic objective 
will be to establish on a continuing basis the vegetative cover,. soil 
stability, water conditions and safety conditions appropriate to the 
area. 

(o) "Reclamation plan" means the operator's written proposal 
as required and approved by the Department for reclamation of 
the affected land, which shall include but not be limited to: 

(1) Proposed practices to protect adjacent surface resources; :; 
(2) Specifications for surface gradient restoration, including 

sketches delineating slope angle, to a surface suitable for the 
proposed subsequent use of the land after reclamation is com
pleted, and proposed method of accomplishment; 

(3) Manner and type of revegetation or other surface treatment 
of the affected areas; 

(4) Method of prevention or elimination of conditions 
be hazardous to animal or fish life in or adjacent to the area; 

(5) Method of compliance with State air and water 
laws; 

(6). Method of rehabilitation of settling ponds; 
(7) Method of control of contaminants and disposal of mining 

refuse; 
(8) Method of restoration of establishment of stream channels 

and stream banks to a condition minimizing erosion, siltation, and 
other pollution; 

(9) Such maps and other supporting documents as may be 
reasonably required by the Department; and 

(10) A time schedule that meets the requirements of § 48-19-
70. 

(p) "Borrow means an area from which soil or other 
unconsolidated materials are removed to be used, without further 
processing, for highway construction and maintenance. 

( q) uLand" shall include submerged lands underlying any river~ 
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stream, lake, sound, or other body of water and shall specifically 
include, among others, estuarine and tidal lands. 
HISTORY: 1962 Code§ 63-713; 1973 (58) 314. 

§ 48-19-40. Operating permits for mining required. 
After January 1, 1975, no operator shall engage in mmmg 

·without having first obtained from the Department an operating 
permit which covers the affected land which has not terminated, 
been revoked, been suspended for the period in question, or 
otherwise become invalid. An operating permit may be modified 
from time to time to include land neighboring the affected land, in. 
accordance with procedures set forth in § 48-19-60. A separate 
permit shall be required for each mining operation that is not on 
land neighboring a mining operation for which the operator has a 
valid permit. 

No permit shall be issued except in accordance with the proce
dures set forth in § 48-19-50, nor modified or renewed except in 
accordance with the procedures set forth in § 48-19-60. 

An appeal from the Department's denial of a permit may be 
- taken to the Mining Council, as provided by § 48-19-150. 

No permit shall become effective until the operator has depos
ited with the Department an acceptable performance bond or 
other security pursuant to § 48-19-80. If at any time the bond or 
other security, or any part thereof, shall lapse for any reason other 
than a release by the Department, and the lapsed bond or security 
is not replaced by the operator within thirty days after notice of 
the lapse, the permit to which it pertains shall automatically 
become void and of no further effect. 

An operating permit shall be granted for a period not exceeding 
ten years. If the mining operation terminates and the reclamation 
required under the approved reclamation plan is completed prior 
to the end of such period, the permit shall terminate. Termination 
of a permit shall not have the effect of relieving the operator of 
any obligations which he has incurred under his approved recla
mation plan or otherwise. Where the mining operation itself has 
terminated, no permit shall be required in order to carry out 
reclamation measures under the reclamation plan. 

An operating permit may be renewed from time to time, pursu
ant to procedures set forth in § 48-19-60. 

An operating permit may be suspended or revoked for cause, 
pursuant to procedures set forth in § 48-19-120. 
HISTORY: 1962 Code§ 63-714; 1973 (58) 314; 1974 (58) 2397. 
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Research and Practice References--
54 Amjur 2d, ~-lines and Minerals § 175. 
58 CJS, Mines and Minerals § 240. 

lvi 

§ 9-50. Application for and issuance or denial of per-
mit; transfer. 

Any operator desiring to engage in mining shall make written 
application to the Department for a permit. Such application shall 
be upon a form furnished by the Department and shall fully state 
the information called for; in addition, the applicant may be 
:required to furnish such other information as may be deemed 
necessary by the Department in order adequately to enforce this 
chapter. 

The application shall be accompanied by a reclamation plan 
which meets the requirements of § 48-19-70. No permit shall be 
issued until such plan has been approved by the Department. 

The application shall be accompanied by a signed agreement, in 
a form specified by the Department, that in the event a bond , 
forfeiture is ordered pursuant to § 48-19-130, the Department 
and its representatives and its contractors shall have the right to 
make whatever entries on the land and to take whatever actions 
may be necessary in order to carry out :reclamation which the 
operator has failed to complete. 

The Department shall grant or deny the permit requested as 
expeditiously as possible but in no event later than sixty days after 
the application form and any supplemental information required 
shall have been filed with the Department. Priority consideration 
shall be given to applicants who submit evidence that the mining 
proposed will be for the purpose of supplying materials for 
highway maintenance or construction. 

The Department shall deny such permit upon finding: 
(a) That any requirement of this chapter or any rule or regula

tion promulgated hereunder will be violated by the proposed 
operation; 

(b) That the operation will have unduly adverse effects on 
or fresh water, estuarine, or marine fisheries; 

(c) That the operation violate standards of air quality, 
surface water quality, or ground water quality which have been 
promulgated by the South Carolina Department of Health and 
Environmental Control; 

That the operation will constitute a substantial physical 
hazard to a neighboring dwelling house, school, church, hospital, 
commercial or industrial building, public road or other public 
property; 
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(e) That the operation will have a significantly adverse effect on 
the purposes of a publicly owned park, forest or recreation area; 

(f) That previous experience with similar operations indicates a 
substantial possibility that the operation will result in substantial 
deposits of sediment in stream beds or lakes, landslides, or acid 
water pollution; or 

(g) That the operator has not corrected all violations which he 
may have committed under any prior permit and which resulted in 

(I) revocation of his permit, 
(2) forfeiture of part or all of his bond or othe~ security, 
(3) conviction of a misdemeanor under § 48-19-180, or 
(4) any other court order issued under§ 48-19-180. 
In the absence of any such finding, a permit shall be granted. 
Any permit issued shall be expressly conditioned upon compli-

ance with all requirements of the approved reclamation plan for 
the operation and with s1:1ch further reasonable and appropriate 
requirements and safeguard~ as may be deemed necessary by the 
Department to assure that the operation will comply fully with the 
requirements and objectives of this chapter. Such conditions may, 
among others, include a requirement of visual screening, vegeta
tive or-otherwise, so as to screen the view of the operation from 
public highways, public parks, or residential areas, where the 
Department finds such screening to be feasible and desirable. 
Violation of any such conditions shall be treated as a violation of 
this chapter and shall constitute a basis for suspension or revoca
tion of the permit. 

Any operator wishing any modification of the terms and condi
tions of his permit or of the approved reclamation plan shall 
submit a request for modification in accordance with th~ provi
sions of§ 48-19-60. 

If the Department denies an application for a permit, it shall 
notify the operator in writing, stating the reasons for its denial and 
any modifications in the application which would make it accepta
ble. The operator may thereupon modify his application or file an 
appeal, as provided in § 48-19-150, but no such appeal shall be 
taken more than sixty days after notice of disapproval has been 
mailed to him at the address shown on his application. 

Upon approval of an application, the Department shall set the 
amount of the performance bond or other security which is to be 
required pursuant to § 48-19-80. The operator shall have sixty 
days following the mailing of such notification in which to deposit 
the required bond or security with the Department. The operating 
permit shall not be issued until receipt of this deposit. 
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When one operator succeeds to the interest of another in any 
uncompleted mining operation, by virtue of a sale, lease, assign
ment, or othenvise, the Department may release the first operator 
from the duties imposed upon him by this chapter with reference 
to such operation and transfer the permit to the successor opera-

. tor; provided, that both operators have complied with the require
ments of this chapter and that the successor operator assumes the 
duties of the first operator with reference to reclamation of the 
land and posts a suitable bond or other security. 
HISTORY: 1962 Code § 63-715; 1973 (58) 314. 

§ 48-19-60. Modification and renewal of permits. 
Any operator engaged in mining under an operating permit may 

apply at any time for modification of such permit, and at any time 
during the two years prior to its expiration date for renewal of the 
permit. Such application shall be in writing upon forms furnished 
by the Department and shall fully state the information called for; 
in addition, the applicant may be required to furnish such other 
information as may be deemed necessary by the Department in 
order adequately to enforce this chapter. However, it shall not be 
necessary to resubmit information which has not changed since the 
time of a prior application, where the applicant states in writing 
that such information has not changed. 

The procedure to be followed and standards to be applied in 
renewing a permit shall be the same as those for issuing a permit; 
provided, however, that in the absence of any changes in legal 
requirements for issuance of a permit since the date on which the 
prior permit was issued, the only basis for denying a renewal 
permit shall be an uncorrected violation of the type listed in 
subsection (g) of § 48-19-50, or failure to submit an adequate 
reclamation plan in light of conditions then existing. 

A modification under this section may affect the land area 
covered by the permit, the approved reclamation plan coupled 
with the permit, or other terms and conditions of the permit. A 
permit may be modified to include land neighboring the affected 
land, but not other lands. The reclamation plan may be modified 
in any manner, so long as the Department determines that the 
modified plan fully meets the standards set forth in § 48-19-70 
and that the modifications would be generally consistent with the 
bases for issuance of the . original permit. Other terms and condi
tions may be modified only where the Department determines that 
the permit as modified would meet all requirements of § § 48-19-
40 and 48-19-50. No modification shall extend the expiration date 
of any permit issued under this chapter. 
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In lieu of a modification or a renewal, an operator may apply for 
a new permit in the manner prescribed by § § 48-19-40 and 48-
19-50. 

No modification or renewal of a permit shall become effective 
until any required changes have been made in the performance 
bond or other security posted under the provisions of§ 48-19-80, 
so as to assure the performance of obligations assumed by the 
operator under the permit and reclamation plan. 
HISTORY: 1962 Code§ 63-716; 1973 (58) 314. 

§ 48-19-70. Reclamation plans. 

The operator shall submit with his application for an operating 
permit a proposed reclamation plan. Such plan shall be furnished 
to the local soil and water conservation district in which such 
mining operation will be conducted. The plan shall include as a 
minimum, each of the elements specified in the definition of 
"reclamation plan" in § 48-19-30, plus such other information as 
may be reasonably required by the Department. The reclamation 
pla11_ shall provide that reclamation activities, particularly those 
relating to control of erosion, shall to the extent feasible be 
conducted simultaneously with mining operations and in any event 
be initiated .at the earliest practicable time after completion or 
termination of mining on any segment of the permit area. The 
plan shall provide that reclamation activities. shall be completed 
within two years after completion or termination of mining on 
each segment of the area for which a permit is requested unless a 
longer period is specifically permitted by the Department. 

The Department may approve, approve subject to stated modifi
cations, or reject the plan which is proposed. The Department 
shall approve a reclamation plan (as submitted or as modified) 
only where it finds that it adequately provides for those actions 
necessary to achieve the purposes and requirements of this chap
ter, and that in addition, the plan meets the following minimum 
standards: 

(a) The final slopes in all excavations in soil, sand, gravel, and 
other 1:1nconsolidated materials shall be at such an angle as to 
minimize the possibility of slides and be consistent with the future 
use of the land. 

(b) Provisions for safety to persons and to adjoining property 
must be provided in all excavations in rock. 

(c) In open cast mining operations, all overburden and spoil 
shall be left in a configuration which is in accordance with ac-
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cepted conservation practices and which is suitable for the pro
posed subsequent use of the land. 
• (d) In no event shall any provision of this section be construed 
to allow small pools of water that are, or are likely to become, 
noxious, odious; or foul to collect or remain on the mined area. 
Suitable drainage ditches or conduits shall be constructed or 
installed to avoid such conditions. Lakes, ponds, and marsh lands 
shall be considered adequately reclaimed lands when approved by 
the Department. 

(e) The type of vegetative cover and methods of its establish
ment shall be specified, and in every case shall conform to 
accepted and recommended agronomic and reforestation restora
tion practices as established by the South Carolina Agricultural 
Experiment Station of Clemson University and the South Carolina 
Forestry Commission. Advice and technical assistance may be 
obtained through the State Soil and Water Conservation Districts. 

The Department shall be authorized to approve a reclamation 
plan despite the fact that such plan does not provide for reclama
tion treatment of every portion of the affected land, where the 
Department finds that because of special conditions such treat
ment would not be feasible for particular areas and that the plan 
takes all practical steps to minimize the extent of such areas. 

An operator shall have the right to substitute an area mined in 
the past for an area presently being mined with the approval of 
the Department. 
HISTORY: 1962 Code§ 63-717; 1973 (58) 314. 

Research and Practice References--
58 CJS, Mines and Minerals § 240. 

ALR and L Ed Annotations-
Statutory or contractual obligation to restore surface after strip or other 

surface mining. l ALR2d 575. 

§ 48-19-80. Bonds. 
Each applicant for an operating permit, or for the renewal 

thereof, shall file with the Department following approval of his 
application and shall thereafter maintain in force a bond in favor 
of the State of South Carolina, executed by a surety approved by 
. the Chief Insurance Commissioner, in the amount set forth below. 
The bond herein provided for must be continuous in nature and 
shall remain in force until cancelled by the surety. Cancellation by 
the surety shall be effectuated only upon sixty days' written notice 
thereof to the Department and to the operator. 

The applicant shall have the option of filing a separate bond for 
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each operating permit or of filing a blanket bond covering all 
mining operations within the State for which he holds permits. 
The amount of each bond shall be based upon the area of affected 
land to be reclaimed under the approved reclamation plan or 
plans to which it pertains, less any such area whose reclamation 
has been completed and released from coverage by the Depart
ment pursuant to § 48-19-100. Where such area totals less than 
five acres, the bond shall be in the amount of two thousand five 
hundred dollars; where it is five or more, but less than ten acres, 
the bond shall be in the amount of five thousand dollars; where it 
is ten or more, but less than twenty-five acres, the bond shall be in 
the amount of twelve thousand five hundred dollars; where it is 
twenty-five or more acres, the bond shall be in the amount of 
twenty-five thousand dollars, provided, however, that where such 
area totals more than 25 acres, the Department may require a 
bond in ·excess of twenty-five thousand dollars where a greater 
bond is necessary to insure reclamation as provided by this 
chapter. 

The bond shall be conditioned upon the faithful performance of 
the requirements set forth in this chapter and of the rules and 
regulations adopted pursuant thereto. Liability under the bond 
shall _be maintained as long as reclamation is not completed in 
compliance with the approved reclamation plan unless released 
only upon written notification from the Department. Notification 
shall be given upon completion of compliance or acceptance by 
the Department of a substitute bond. In no event shall the liability 
of the surety exceed the amount of the surety bond required by 
this section. 

In lieu of the surety bond required by this section, the operator 
may file with the Department a cash deposit, negotiable securities, 
a mortgage of real property acceptable to the Department, or an 
assignment of a savings account in a South Carolina bank on an 
assignment form prescribed by the Department. 

If the license to do business in South Carolina of any surety 
upon a bond filed pursuant to this chapter should be suspended 
or revoked, the operator shall, within sixty days after receiving 
notice thereof, substitute for such surety a good and sufficient 
corporate surety authorized to do business in this State. Upon 
failure of the operator to make such substitution,. his permit shall 
automatically become void and of no effect. 
HISTORY: 1962 Code§ 63-718; 1973 (58) 314. 

§ ,..,..,,. ...... _..,,rl reports. 

Within thirty days after completion or terminatjon of mining on 
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an area under permit or within thirty days after each anniversary 
of the issuance of the operating permit, whichever is earlier, or at 
such later date as may be provided by rules and regulations of the 
Department, and each year thereafter until reclamation is com
pleted and approved, the operator shall file a report of activities 
completed during the preceding year on a form prescribed by the 
Department, which shall: 

(a) Identify the mine, the operator and the permit number; 
(b) State acreage disturbed by mining in the last twelve-month 

period; 
(c) State and describe amount and type of reclamation carried 

out in the last twelve-month period; 
(d) Estimate acreage to be newly disturbed by mining in the 

next twelve-month period; 
(e) Provide such maps as may be specifically requested by the 

Department. 
HISTORY: 1962 Code§ 63-719; 1973 (58) 314. 

§ 48-1 Inspections; correction deficiencies; effect 
failure to carry out reclamation plan. 

__ Upon receipt of the operator's annual report or report of 
completion of reclamation and at any other reasonable time the 
Department may elect, the Department shall cause the permit area 
to be inspected to determine whether the operator has complied 
with the reclamation plan, the requirements of this chapter, any 
rules and regulations promulgated hereunder, and the terms and 
conditions of his permit. Accredited representatives of the Depart
ment shall have the right at reasonable times to enter upon the 
land subject to permit for the purpo,se of making such inspec
tion and investigation. 

The operator proceed reclamation as scheduled in the 
approved reclamation plan. Following its inspection, the Depart
ment shall give written notice to the operator of any deficiencies 
noted. The operator shall thereupon commence action within 
thirty days to rectify these deficiencies and shall diligently proceed 
until they have been corrected. The Department may extend 
performance periods referred to in this section and in § 48-19-70 
for delays dearly beyond the operator's control, but only in cases 
where the Department finds that the operator is making every 
reasonable effort to comply. 

Upon completion of reclamation of an area of affected land, the 
operator shall notify Department. The Department shall make 
an inspection of area, and if it finds that reclamation has been 
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properly completed, it shall notify the operator in wntmg and 
release him from further obligations regarding such affected land. 
At the same time it shall release all or the appropriate portion of 
any performance bond or other security which he has posted 
under§ 48-19-80. 

If at any time the Department finds that reclamation of the 
permit area is not proceeding in accordance with the reclamation 
plan and that the operator has failed within thirty days after notice 
to commence corrective action, or if the Department finds that 
reclamation has not been properly completed in conformance with 
the reclamation plan within two years, or longer if authorized by 
the Department, after termination of mining on any segment of 
the permit area, it shall initiate forfeiture proceedings against the 
bond or other security filed by the operator under § 48-19-130. In 
addition, such failure shall constitute grounds for suspension or 
revocation of the operator's permit, as provided in § 48-19-120. 
HISTORY: 1962 Code§ 63-720; 1973 (58) 314. 

§ 48-19-11 Modification of reclamation plan and other 
terms and conditions of permit. 

If at any time it appears to the Department from its inspection 
of the affected land that the activities under the reclamation plan 
and other terms and conditions of the permit are failing to achieve 
the purposes and requirements of this chapter it shall give the 
operator written notice of that fact, of its intention to modify the 
reclamation plan and other terms and conditions of the permit in 
a stated manner, and of the operator's right to a hearing on the 
proposed modification at a stated time and place. The date for 
such hearing shall be not less than thirty nor more than sixty days 
after the date of the notice unless the Department and the 
operator shall mutually agree on another date. Fallowing the 
hearing the Department shall have the right to modify the recla
mation plan and other terms and conditions of the permit in the 
manner stated in the notice or in such other manner as it deems 
appropriate in view of the evidence submitted at the hearing. 
HISTORY: 1962 Code § 63-721; 1973 (58) 314. 

§ Suspension or revocation of permit. 
Whenever the Department shall have reason to believe that a 

violation of (a) this chapter, (b) any rules and regulations promul
gated hereunder, or (c) the terms and conditions of a permit, 
including the approved reclamation plan, has taken place, it shall 
serve written notice of such fact upon the operator, specifying the 
facts constituting such apparent violation and ~nforming the opera-
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tor of his right to a hearing at a stated time and place. The date 
for such hearing shall be not less than thirty nor more than sixty 
days after the date of the notice, unless the Department and the 
operator shall mutually agree on another date. The operator may 
appear at the hearing, either personally or through counsel, and 
present such evidence as he may desire in order to prove that no 
violation has taken place or exists. If the operator or his represent
ative does not appear at the hearing, or if the Department follow
ing the hearing finds that there has been a violation, the Depart
ment may suspend the permit until such time as the violation is 
corrected or may revoke the permit where the violation appears to 
be willful. 

The effective date of any such suspension or revocation shall be 
sixty days following the date of the decision. An appeal to the 
Mining Council under § 48-19-150 shall stay such effective date 
until the Council's decision. A further appeal to the court of 
common pleas under § 48-19-160 shall stay such effective date 

the date the court judgment. If the Department finds at 
the time of its initial decision that any delay in correcting a 
vi9lation would result in imminent peril to life or danger to 
property or to the environment, it shall promptly initiate a pro
ceeding for injunctive relief under § 48-19-180 hereof. The pen
dency of any appeal from a suspension or revocation of a permit 
shall have no effect upon such action. 

Any operator whose permit has been suspended or revoked 
shall be denied a new permit or a renewal of the old permit to 
engage in mining until he gives evidence satisfactory to the 
Department of his ability and intent to fully comply with the 
provisions of this chapter, rules and regulations promulgated 
hereunder, and the terms and conditions of his permit, including 
the approved "reclamation plan, and that he has satisfactorily 
corrected all previous violations. 
HISTORY: 1962 Code§ 63-722; 1973 (58) 314. 

§ 48-19-130. Forfeiture of bond. 
Whenever the Department determines the necessity of a bond 

forfeit_ure under the provisions of § 48-19-100, or whenever it 
revokes an operating permit under the provisions of§ 48-19-120, 
it shall request the Attorney General to initiate forfeiture proceed
ings against the bond or other security filed by the operator under 
§ 48-19-80; provided, however, that no such request shall be 
made for forfeiture of a bond until the surety has been given 
written notice of the violation and a reasonable opportunity to 
take corrective action. Such proceedings shall be brought in the 
434 
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appeal may be taken from the Council's decision to the court of 
common pleas as provided in § 48-19-160. 
HISTORY: 1962 Code§ 63-725; 1973 (58) 314. 

§ 48-19-160. Appeal of Mining Council's decision to court. 
An appeal to the courts may be taken from any decision of the 

Mining Council, in the manner provided by Chapter 7 of Title 18. 
Such an appeal may also lie against the Department's refusal to 
release part or all of a bond or other security posed under § 48-
19-80, as provided in § 48-19-100. Any such appeal may be filed 
in the Court of Common Pleas for Richland County or for the 
county in which the mining operation is to be conducted. 
HISTORY: 1962 Code§ 63-726; 1973 (58) 314. 

§ 48-19-17 0. Promulgation of rules and regulations by 
Mining Council. 

The Mining Council shall be responsible for promulgating rules 
and regulations respecting the administration of this chapter and 
in conformity herewith. Such rules and regulations shall set forth 

--the duties of operators applying for permits under this chapter 
and also those of the Department Director, his subordinates, or 
designees. No such rules or regulations shall become effective 
until after public hearings thereon before the Council. Such public 
hearings are to be held after thirty days' notice of which has been 
published and sent to each person, firm, or corporation who has 
requested the Council to be notified of any such hearing and 
notice published for three weeks in a newspaper having circulation 
throughout the state of South Carolina. 
HISTORY: 1962 Code§ 63-727; 1973 (58) 314. 

Research and Practice References-
54 Amjur 2d, Mines and Minerals§§ 167, 173. 

§ 48-19-180. Sanctions for violation of chapter. 
In addition to other penalties provided by this chapter, any 

operator who engages in mining in willful violation of the provi
sions of this chapter or of any rules and regulations promulgated 
hereunder or who willfully misrepresents any fact in any action 
taken pursuant to this chapter or willfully gives false information 
in any application· or report required by this chapter shall be 
deemed guilty of a misdemeanor and, upon conviction, shall be 
fined not less than one hundred dollars nor more than one 
thousand dollars for each offense. Each day of continued violation 
after written notification shall be considered a separate offense. 
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narrie of the State of South Carolina. In such proceedings, the face 
amount of the bond or other security, less any amount released by 
the Department pursuant to § 48-19-100, shall be treated as 
liquidated damages and subject to forfeiture. All funds collected as 
a result of such proceedings shall be placed in a special fund and 
used by the Department to carry out, to the extent possible, the 
reclamation measures which the operator has failed to complete. If 
the amount of the bond or other security filed pursuant to this 
section proves to be insufficient to complete the required reclama
tion pursuant to the approved reclamation plan, the operator shall 
be liable to the Department for any excess above the amount of 
the bond or other security which may be required to defray the 
cost of completing' the required reclamation. 
HISTORY: 1962 Code§ 63-723; 1973 (58) 314. 

§ 48-19--140.. Manner of giving notice. 
Whenever in this chapter written notice is required to be given 

by the Department, such notice shall be mailed by registered or 
certified mail to the permanent address of the operator set forth in 

·'his most recent application for an operating permit or for a 
modification or renewal of such permit. No other notice shall be 
required. 
HISTORY: 1962 Code§ 63-724; 1973 (58) 314. 

§ 48-19-150. Appeal to Mining Council. 
An appeal may be taken to the Mining Council from any 

decision or determination of the Department refusing, modifying, 
suspending, revoking, or terminating an operating permit or recla
mation plan, or imposing any term or condition on such permit or 
reclamation plan. The person taking such appeal shall within sixty 
days after the Department's decision give written notice to the 
Mining Council through its secretary that he desires to take an 
appeal, at the same time filing a copy of such notice with the 
Department. The Chairman of the Mining Council shall fix a 
reasonable time and place for a hearing, giving reasonable notice 
thereof to the appellant and to the Department. The Mining 
Council, or a committee thereof designated by the Council's rules 
of procedure, shall thereupon conduct a full and complete hearing 
as to the matters in controversy, after which it shall within a 
reasonable time give a written decision setting forth its findings of 
fact and its conclusions. The Council or its designated committee 
may affirm, affirm with modifications, or overrule the decision of 
the Department and may direct the Department to take such 
action as may be required to effectuate its decision. A further 
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In addition to other remedies, the Department may institute any 
appropriate action or proceedings to prevent, restrain, correct, or 
abate any violation of this chapter or of any rules and regulations 
promulgated hereunder. 
HISTORY: 1962 Code§ 63-728; 1973 (58) 314. 

Research and Practice References-
58 CJS, Mines and Minerals§§ 241, 242. 
24 Am Jur Pl & Pr Forms (Rev ed), Waters, Form 191 (complaint, petition, or 

declaration to enjoin pollution caused by strip-mining coal). 
18 Am J ur Trials, Subterranean Water Pollution § § l et seq. 

ALR and L Ed Annotations-
Liability for pollution of subterranean waters. 38 ALR2d 1265. 
Preliminary mandatory injunction to prevent, correct, or reduce effects of 

polluting practices. 49 ALR3d 1239. 

§ 48-19-190.. Chapter shall not affect zoning regulations or 
ordinances. 

No provision of this chapter shall be construed to supersede or 
otherwise affect or prevent the enforcement of any zoning regula
tion or ordinance duly adopted by an incorporated municipality or 
county or by any agency or department of this State, except 
insofar as a provision of any such regulation or ordinance is in 
direct conflict with this chapter. 
HISTORY: 1962 Code§ 63-729; 1973 (58) 314. 

Cross references-
As to municipal zoning and planning, see §§ 5-23-10 et seq. 

§ 711-,, .. ,... Chapter shall not impair right to bring action. 
No provmons of this chapter shall be construed to restrict or 

impair the right of any private or public person to bring any legal 
or equitable action for damages or redress against nuisances or 
hazards·. 
HISTORY: 1962 Code § 63-730; 1973 (58) 314. 

Research and Practice References--
54 Amjur 2d, Mines and Minerals§§ 174, 194. 
58 CJS, Mines and Minerals § 237. 
17 Am Jur Pl & Pr Forms (Rev ed), Mines and Minerals, Forms 41-45 (entry 

for inspection). 

§ ...,.·,..,il"!,.!'=..,..}111~f'..:r shall not apply to certain activities 
and areas. 

The provisions of chapter shall not apply to those activities 
of the South Carolina State Highway Commission, nor of any 
person acting under contract with the Commission, on high·way 
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rights-of-way or borrow pits maintained solely in connection with 
the construction, repair, and maintenance of the public road 
systems of South Carolina; provided, that this exemption shall not 
become effective until the State Highway Commission shall have 
adopted reclamation standards applying to such activities and such 
standards have been approved by the Mining Council. The provi
sions of this chapter shall not apply to mining on Federal lands 
under a valid permit from the U.S. Forest Service or the U.S. 
Bureau of Land Management. 
HISTORY: 1962 Code§ 63-731; 1973 (58) 314. 

§ 48-19-220. Other powers of Department; cooperation 
with governmental agencies. 

The Department, with the approval of the Governor, and in 
order to accomplish any of the purposes of the Department, may 
apply for, accept, and expend grants from the Federal government 
and its agencies and from any foundation, corporation, associa
tion, or individual; may enter into contracts relating to such 
grants; and may comply with the terms, conditions, and limitations 

-- of any such grant or contract. The Department may engage in 
such research as may be appropriate to further its ability to 
accomplish its purposes under this chapter, and may contract for 
such research to be done by others. The Department may cooper
ate with any Federal, state, or local government or agency, of this 
or any other state, in mutual programs to improve the enforce
ment of this chapter or to accomplish its purposes more success
fully. 
HISTORY: 1962 Code§ 63-732; 1973 (58) 314. 

§ 43--19-230. Lands to be included in reclamation plan. 
All lands mined subsequent to July 1, 1974 shall be included in 

a reclamation plan. 
HISTORY: 1962 Code§ 63-733; 1974 (58) 2397. 
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Related Provisions 

Sect ion· 

! 513.0l 
1513.03 
1513.04 

Definitions, strip mining, as amended; effective 7 / ] / 75 
Inspection Officers, as amended; effective 7 / I / 75 
Conflict of interest of employees of the Department of Natural Resources and the Office of 
Attorney General, as amended; effective 7 / l / 75 

I 513.13 

1514.01 
1514.02 

Appeals to the Reclamation Board of Review, as amended; effective 7 / 1 / 75 

Definitions, surface mining 
Application for a Surface Mine Permit; approval of permit; permit conditions; amendments; 
permit fees 

1514.03 
1514.04 
1514.05 
1514.06 
1514.07 
1514.08 

Annual, or final report; surface mining reclamation fee rotary fund: annual and final fees 
Bond 
Reclamation inspection request; reclamation approval or disapproval 
Surface mining reclamation fund 
Chiefs orders 

514.09 
1514.10 
1514.11 
1514.99 

Adoption, amendment, and rescission of rules 
Reclamation Board of Review membership 
Violations 

4153.11 

Surface mining administration fund 
Penalties 

Mining near public roads 

5749.02 Excise tax on severance of natural resources 

~ 1 Definitions, strip mining. 

As used in Chapter 1513. of the Revised 
Code: 

(A) ''Strip mining" means all or any part of 
the process followed in the production of coal 
from a natural deposit whereby the coal may be 
extracted after removing overburden, including 
mining by the auger method or any similar method 
which penetrates a mineral seam and removes coal 
directly through a series of openings made by a 
machine which enters the seam from a surface 
excavation, or the removing of overburden for the 
purpose of determining the location, quality, or 
quantity of a natural coal deposit; but does not 
include all or anr part of a process whereby the 
extraction of coa is incidental to the extraction of 
other minerals, and the weight of coal extracted 
durin the ear is less than one-sixth the total 
weight of minerals removed during t e year, 
including coal. 

(B) "Overburden" means all of the earth and 
other materials which cover a natural deposit of 
coal, and also means such earth and other mater
ials after removal from their natural state in the 
process of strip mining. 

(C) "Spoil bank" means a deposit of removed 
overburden. 
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(D) "Area of ]and affected" means the area of 
land from which overburden has been removed, or 
upon which a spoil bank exists, or both, o~ 
beneath which augering has occurred. 

(E) "Operation" or "strip mining operation'! 
means all of the premises, facilities, and equipment 
used in the process of producing coal, by strip 
mining, from a designated pit or from a designated 
mining cut or opening, in the creation of which 
pit, cut, or opening overburden or coal is disturbed 
or removed, such pit, cut, or opening being located 
upon a single tract of land or upon two or more 
contiguous tracts of land. 

(F) "Operator" means any person engaged in 
strip mining who removes or intends to remove 
more than two hundred fifty tons of coal from the 
earth by strip mining within twelve successive 
calendar months or who removes overburden for 
the purpose of determining the location, quality, 
or quantity of a natural coal deposit, but does not 
include persons whose coal extraction is incidental 
to the removal of other minerals as defined in 
division {A) of this sect1on. ~ 

(G) "Person" means person, partnership, cor
poration, association, or other legal entity, or any 
political subdivision, instrumentality, or agency of 
the state. 

"Reclamation" means backfilling, grading, 
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resoiling, planting, and other work to restore an 
area of land affected by strip mining so that it may 
be used for forest growth, grazing, agricultural, 
recreational, or wildlife purpose, or some other 
11scf11I purpose of equal or greater value. 

(I) ''Degrees" means inclination from the 
hill imntal. Any requirement in Chapter 1513. or 
the Revised Code which is stated in degree is 
subject to a tolerance of five degrees. 

• ( J) "Pollution" means placing any noxious or 
deleterious substances in any Wdters of the state or 
affecting the properties of any waters of the state 
in a manner which renders such waters harmful or 
inimical to the public health, or to animal or 
aquatic life, or to the use of such waters for 
domestic water supply, industrial or agricultural 
purposes, or recreation. 

(K) "Deposition of sediment" means placing 
or causing to be placed in any waters of the state, 
in stream beds on or off the land described in an 
application for a strip mining license, or upon 
other lands. any organic or inorganic matter which 
settles or is capable of settling, to the bottom of 
such waters and onto such beds or lands. 

(L) "Waters of the state" means all streams, 
lakes, ponds, marshes, watercourses, waterways, 
wells, springs, irrigation systems, drainage systems, 
and all other bodies or accumulations of Wdtcr, 
st11 lace or underground. natural or artificial, which 
arr situated wholly or partly within, or border 
11po11. this state, or arc within its jurisdiction, 
except those private waters which do not combine 
or effect a junction with natural surface or under
ground waters. 

(M) "Contouring," and "contour" when used 
as a verb, means backfilling and grading the area of 
Ian d affected, beginning at or beyond the top of 
the highwall and sloping to the toe of the spoil 
bank at an angle not to exceed the approximate 
original contour of the land, with no depressions 
to accumulate water and with adequate provision 
for drainage. 

(N) "Terracing" means grading so that the 
steepest highwall slope is not greater than thirty
five degrees, with bench slope established by the 
chief, and the remaining overburden graded to the 
approximate original contour of the land or such 
other grading of the remaining overburden as the 
chief may approve or require, without depressions 
to hold water, and with adequate provision for 
drainage. 

(0) "The prescribed period" means, in the 
case of an application for license or for an amend
ment, or a request for inspection, pertaining to 
twenty-five acres or less, sixty days; in the case of 
an application for license or for an amendment, or 
a request for inspection, pertaining to more than 
twenty-five acres but not more than one hundred 
twenty-five acres, ninety days; and in the case of 
an application for license or for an amendment, or 
a request for inspection, pertaining to more than 
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one hundred twenty-five acres, one hundred 
twenty days. 

~ 1513.03 Inspection Officers. 

The chief of the division of reclamation shall 
desig11atc ccrl.iin employees of the division as 
i11spl'd ion officers of strip and surface mining 
opera lions for the pm pose of enforcing the strih 
minin, laws and the surface minin laws. Sue 
inspection o icers 1a ave t e ri t to enter 
upon and inspect any strip or surface mining oper
ation at any time. They may serve and execute 
warrants and other processes of law issued in the 
enforcement of Chafuters 1513. and 1514. of the 
Revised Code and ru es adopted thereunder. 

Such inspection officers, while in the normal, 
lawful, and peaceful pursuit of their duties, may 
enter upon, cross over, and remain upon privately 
owned lands for such purposes, and shall. not be 
subject to arrest for trespass while so engaged or 
for such cause thereafter. 

Before a person, other than a person who was 
an inspector of strip or surface mine operations on 
the effective date of this section, is eligible for 
appointment as an inspection officer, he shall pass 
an examination prepared and administered by the 
state department of personnel, and shall serve in a 
provisional status for a probationary period of one 
year to the satisfaction of the chief. A person 
serving in a provisional status has the same auth
ority as a permanently appointed inspection 
officer. This section does not affect the status of 
any person employed as in inspector of strip or 
surface mining operations prior to April 10, 1972, 
if the person is a certified employee in the classi
fied service of the state. 

§ 1513.04 Conflict of interest. 

No officer or employee in the department of 
natural resources, or in the office of the attorney 
general, having any direct, indirect, or supervisory 
responsibility or duty to enforce Chapter 1513. Q! 
1514. of the Revised Code shall: 
--(A) Engage in strip or surface mining as a sole 
proprietor or as a partner; 

(B) Be an officer, director, stockholder, 
owner, or part-owner of any corporation engaged 
in strip or surface mining. 

(C) Be employed as an attorney, agent, or in 
any other capacity by any person engaged in strip 
or surface mining. Any person who violates this 
section shall be removed from office or dismissed 
from employment. 

§ 1513.13 Appeals to the Reclamation 
Board of Review. 

Any person claiming to be deprived of a right 
or protection afforded him by law by an order of 
the chief of the division of reclamation, except an 
order which adopts a rule, may appeal to the 
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reclamation board of review for an order vacating 
or modifying the order of the chief. 

The person appealing to the board shall be 
known as appellant and the chief shall be known 
as appcllec. Appellant and appelle shall be deemed 
to be parties to the appeal. 

The appeal shall be i11 writing and shall set 
lmth the order complained of and the grounds 
upon which the appeal is based. Such appeal shall 
he filed with the board within thirty days after the 
date upon which appellant received notice of the 
making of the order complained of, as required by 
section 1513.11 or USl4.ffi of the Revised Code, 
or reasonably should have known of the ~oxd~f. __ 
whichever is earlier. Notice of the filing of an 
appeal shall be filed with the chief within three 
days after the appeal is filed with the board. 

Within seven days after receipt of the notice 
of appeal the chief shall prepare and certify to the 
board at the expense of appellant a complete 
summary of the facts out of which the appeal 
arises. 

Upon the filing of an appeal the board shall 
rix the time and place at which the hearing on the 
appeal will be held, and shall give appellant and 
the chicr at least ten days' written notice thereof 
hy certified mail. The board may postpone or 
w11t i1111c any hearing upon its own motion or 
11p<>11 application of appellant or of the chief, but 
only if the order complained of has not been 
stayed or suspended. 

The filing of an appeal provided for in this 
section does not automatically suspend or stay 
cxecut ion of the order appealed from, but upon 
application by the appellant the board may sus
pend or stay such execution pending immediate 
determination of the appeal without interruption 
by continuances, other than for unavoidable cir
cumstances. 

The board shall hear the appeal de novo, and 
either party to the appeal may submit such evi
dence as the board deems admissible. 

For the purpose of conducting a hearing on an 
appeal, the board may require the attendance of 
witnesses and the production of books, records, 
and papers, and it may, and at the request of any 
party it shall, issue subpoenas for witnesses or 
subpoenas duces tecum to compel the production 
of any books, records, papers, or other material 
relevant to the inquiry, directed to the sheriff of 
the counties where the witnesses or materials are 
found which subpoenas shall be served and 
returned in the same manner as subpoenas issued 
by courts of common pleas are served and 
returned. The fees and mileage of sheriffs and 
witnesses shall be the same as those allowed by the 
court of common pleas in criminal cases. The fee 
and mileage expenses incurred at the request of 
appellant shall be paid in advance by appellant, 
and the remainder of the expenses shall be paid 
out of funds appropriated for the expenses of the 
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division of reclamation. 
In cases of disobedience or neglect of any 

subpoena served on any person, or the refusal of 
any witness to testify to any matter regarding 
which he may be lawfully interrogated, the court 
of common picas of the county in which such 
disobedience, neglect, or refusal occurs, or any 
judge thereof, on application of the board or any 
member thereof, shall compel obedience by 
attachment proceedings for contempt as in the 
case of disobedience of the requirements of a 
subpoena issued from the court or a refusal to 
testify therein. 

Witnesses at such hearings shall testify under 
oath or affirmation, and any member of the board 
may administer oaths or affirmations to persons 
who so testify. 

At the request of any party to the appeal, a 
stenographic record of the testimony and other 
evidence submitted shall be taken by an· official 
court shorthand reporter at the expense of the 
party making the request therefor. The record 
shall include a\l of the testimony and other evi
dence and the rulings on the admissiblity thereof 
presented at the hearing. The board shall pass 
upon the admissibility of evidence, but any party 
may at the time object to the admission of any 
evidence. If the board refuses to admit evidence, 
the party offering the evidence may take a proffer 
thereof, and such a proffer shall be made a part of 
the record of the hearing. 

If upon completion of the hearing the board 
finds that the order appealed from was lawful and 
reasonable, it shall make a written order affirming 
the order; if the board finds that the order was 
unreasonable or unlawful, it shall make a written 
order vacating or modifying the order appealed 
from and make the order which it finds the chief 
should have made. Every order made by the 
board shall contain a written finding by the board 
of the facts upon which the order is based. Notice 
of the making of the order shall be given forth
with to each party to the appeal by mailing a 
certified copy thereof to each such party by certi
fied mail. 

Tl 1C' order of the hoard is final unless vacated 
or modified by the court of conunon pleas i11 
a11 appeal as provi<lecl i11 section 1513.14 
H('\·i-,cd Code. 

§ Uefin.itions, surface 

(A) "Surface mini11t( means all or any part of 
a process followed ill the production of minerals 
from the earth or frolll the surface of the la11d 
hy smfac:c e:xc:avati011 methods, such as open pil 
mi11i11g, drcdgi11g, plac<'ring, or quarrying,· a11d 
inc:lnclcs tl1e r:·111m'al cil overlmr<len for tlw pur
pose of dd<·rr11i11i11g tlw location, qua11lily, or 
quality of mineral deposits, and the incicler,tal 
n•11111val of coal al a ral<' less than 011c-'iixlh tlw 
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total "·eight of minerals and coal removed d11r
i11_!!; the year, hut docs not include test or t·x
pl1 >ral il)II horing, nor mining operations carried 
1>111 IH'11eath tlH· surface hy m<'ans of shafts, tun
, 1('1--.. , >r si111ibr mine openings. 

( H) "\t inc-rals" mc-a11s sa11d, gravl•l, c:lav, 
,11:dt·. gq,s11m, halite. linwstonc, dolomite, sa11d
,to11('. otlll'r stone, metallifcrn11s or nonmctalli
lt-r, 111s I ll'l', or other material or substance of com-
111crc:ial value excavated in a solid state from 
.11at 11ral deposits on or i11 the earth, but does not 
im·lwlf' coal. 

( ( ·) "Owrlnml<'n" means all of the earth and 
ot lll'r materials which cover a 11at11ral deposit of 
111i11n:tls, and also means such earth and •other -
111at<-rials after r<:'mm·al from their natural state 
i11 !ht• process of surface rni11i11g. 

(I)) "Spoil ha11k" mca11s a pile of removed 
1 >\Trh11rden. 

( E) "Area of laml affoctP<.l'' means the area 
1>f Lu,d which has been excavated, or upon which 
a spoil hank exists, or both. 

( 1:) "Operation" or "smfac<' mining opera
ti1)!1 .. 111ca11s all of llil' premises, facilities, a11d 
('<p1ip11w11t used in the proc('SS of r<'movi11g min
('r:tk ()r 111i11erals and i11ciclc11tal coal, by sur
L1{'(' 111i11i11.1.! from a 1ni11i11.I.! area in tl1t• creation 
iii "·l,icl1 111i11ing an·a mTrlnircl('ll or mi11C'rals, 
"r 111i1J!'rals a11d i11cidc11tal ('oal, arc di'it11rlH'<l or 
11·11111,1·1L ,11cli ,..,11rfact• 11ii1ii11_!.! art'a IH'ill.\.! locat<•d 
1q1,111 ;1 ,i11~l<· tract of l.111d ()J" 11po11 two or 1111>1"<' 

1·1111li•:11,111, tral'ls ol la11d. S('p:1ralio11 l>y a stn·am 
,1r r,1:1d\\·a, ,hall 111>1 prn·l11d<• llw tracts frn111 

lH'i11'-'. c1n1,id!'n·d crnllig11ous. 
( (:) "Opnator" 111ca11s a11v pns1)11 <'llgag<'d i11 

,1111.1('<' mi11i11g who H'll10vcs or intends to n·-
11111\T nwre than t\,·11 hundred fifty tons of 111i11-
(·1.il-;_ Ill' of rni11nals and i11cidc11tal coal. from 
tlw t·arth h\· surface llli11i11~ within twcl\'e suc
cnsiq' calr;Hlar rno11ths or who removes ovcr
hmdt ·11 for the purpose of determining the loca
t i1 n 1. quality. or quantity of a mineral deposit. 

& 151-1.02 Aophcahon for a Surface Mine 
Permit. 

( \) After the dales tlit· chief prescribes hy 
rnl(• pur.\11a11t to section 101-t.OS of tlw Hcvised 
C11d<·. li11t 111>l later than J11h- I, 1977 11or earlier 
1],;111 J11h l. 197,5. 1111 oi)('r.ator shall l'11gag<'. in 
,11iLt<:t. mi11i111.! or c1ll1duct a surface mining opcra
li,111 "itlio11t a permit issm'd hy the chit•f of the 
di, i,ill11 uf rcclamalioJ1. 

:\11 application for a permit shall he uprn1 such 
le 1 m I as the chief prescribes and provides, and 
,!,all contain: 

! I) The 11arnr and address of the applicant, 
11f all partners if the applicant is a partnership, 
m of all officeTs an<l directors if the applicant 
is a corporation, and any other person who has 
a rit:d1t to control or in fact controls the manage-
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11H·11t of th,• applicant or th£' sPlection of offit·Ns, 
din•dors, or 111:111:t~<·rs ol the applicant; 

( :2) A list of t lw min<'rals and coal, if any 
<'0:11. o.;011ght to IH' 1·xtrad1'cl, an estimate of thr 
:1111111:il prod11ctio11 ral<·s for <':1<.'h mi11nal ancl 
!'oal, and a d<'s<'ripli011 of' the la11cl upo11 which 
t ll<' appliva11t prnpos<·s to <'ngage i11 a surface 
111i11i111.! 01wratio11, whi<'h c}pscription shall S<'t 

forth: I liP ,mm<' of I lw counties, townships, and 
1111111icipal corporations, if any, in which the Janel 
is lnC'al<'cl; tlw location of its houndaries; and a 
d<·SC'ription of the· land of sufficient certainty that 
it may l>c located and distinguished from other 
lands: • 

( :3) A11 estimate of the numher of acres of 
l:111cl that will comprise the total area of land to 
Ile affect<'cl and an estimate of the numher of 
acn·'i of land to he aff ecte<l during the first year 
of op<'ration under the permit; 

( 4) The name an<l address of the owner of 
surface ri,ghts in th<' land upon which the appli
cant proposes to engage in surface mining; 

( .5) A copy of the deed, lease, or other instrn
me11t \\'hich authorizes entry upon such land by 
the applicant or his agents, if surface rights in 
thc land are 11ot owned hy the applicant. 

( R) A statement of whether any surfac~ min
i11g pcnnits or strip mi11ing licenses are now he1cl 
liy tl1<' appli('a11t i11 this state, an<l if so, the 
11111nll('rs of the 1wrmits or licenses; 

(7) A stalernr11t of whether the applicant, 
a11!' partn<'r if tlH· applicant is a partnership, 
a11v officPr or clirc>dor if the appJicant is a cor
poralio11, or any olh<'r person who has a right to 
co11trnl or i11 fact eontrols the management of 
the applicant or the selection of officers, directors, 
or managers of the applicant has ever had a sur
face mi11i11t!; permit or strip mining license issued 
hy this or ally other stale suspended or revoked 
or lias ever forfeited a surface or strip mmmg 
bond, cash, or a security deposited in lieu of 
bond; 

( 8) A report of the results of test borings that 
the operator has conducted on the area or other
wisp has rPadi1y a\'ai1ahle, including, to the ex
tent that such information is readily available to 
the operator, the nature and depth of overburden 
and material 1111derlyi11g each mineral or coal 
d('p•>sit, a11<l the thickness and extent of each 
llli11eral or ('oal ckposit. All information relating 
to lc·st boring results s11hmitted to the chief pur
srnrnt to this section sha11 he kept confldcntial 
and 11ot made a mattc-r of puh1ic record, except 
that the ii1formati011 may he disclosed by the 
cliid in any legal action in which the truthful
ness of the information is material. 

(9) A complete plan for mining and reclama
tion of the area to he affected, which shall in
clude a statement of the intended future uses 
of the area and show the approximate sequence 
i11 which mining and reclamation measures are to 
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ot-ctir. the approximate intervals foBowing mi11-
i11g d11ri11g which the reclamation of aH various 
p:;rts of tl1e area alfl'ctcd will he completed, a1Hl 
the 111casurcs thP operator will perform to pr<'
\T11t damage to adjoining propnty and to 
ac-liil '\'(' all of the following gcnf'ral pcrformancc 
sta11danls for mining a11d rf'clamation: 

(a) l'n'par<' the site adpcprnt<'ly for its i11-
l<'11clt-cl futt1rc' USC'S upon completion of mining . 

( l)) \Vlwr<' a plan of zoning or otlwr compre-
11<'11',iH' plan has hcC'n aclopl<'d which govprns 
la11d 11scs or tlie constrnctio11 of p11hlie improvc
llH'11h ancl utilities, for an ar<'a that inclndC's tl1<' 
ar<'a .'>ouglit to he mi1wd, i11smc'. that fotur~ 1anc1 
11s1·s witlii11 the sil<' will IH>l eonHict with the 
plan. 

( c) Grade, contour, or terrace final slopes, 
,vlwrev<'r 11ec<led. sufficient to achieve soil sta
Lilit \' and control landslides, erosion, and sedi
mc1itation. Highwalls wi11 he permitted if they 
ar<' cornpalih]e with the future uses specified 
in the plan and measures will he taken to insure 
puhlic safety. \\'here ponds, impoundments, or 
()tlin resulting bo<lies of water are intended 
for recreational use, estahlish banks and slopes 
that will assure safe access to such bodies of 
\\'al<'r. \Vhne such hoclics of water are not in
lt'11<ll-d f()r recreation, include measures lo i11-
. ,m<' pnhlil' saf<'ly, hut acc<'ss n<'c>d not he pro
, id(·d. 

( (I) lksoil tlu• ;in•a of b11d aff Pci1'cL wlu~r
,., ('I 11('<'<l<·d, with l()psoil or suitahl<' s11lisoil, 
lnl ili/1·r. li11H', or soil a11w11d11H'nls, as approp-

. 1 i:11,·. i11 ,11fficic11t q11a11tily' and d<'plh to raise 
:11HI 111ai1llai11 a div<·rse grnwtli of vcgctalion ade-
1 p1ak lo lii11d tll<' soil and col1trol soil C'rosion 
:111d wcli11H'1ilalio11. 

( <') Estahlish a divcrsf' VC'gctativc cover of 
grass and legumes or trees, grasses, and legumes 
capalilc of self-regeneration and plant succes
sion ,, hcrcver rcquire<l by the plan. 

( f) Hernove or bury a11y metal, lumber, equip
mc11 t, or other refuse resulting from mining, and 
n'rnovc or bury any urnvanted or useless struc
tures. 

( g) Heestabhsh boundary, section corner, 
gon.'rnmcn t, an<l other survey monuments that 
\\"Cre remove<l by the operator. 

( h) During mining and reclamation, insure 
that contarninaticm, resulti11g from mining, of 
Ullllergrou11d water supplies is prevented. Upon 
cornpletion of reclamation, insure that any lake 
()r pond located withiri the site boundaries are 
free of substances resulting from mining in 
arnornlts or concentrations that are harmful to 
persons, fish, waterfowl, or other beneficial 
species of aquatic life. 

(i) During mining and reclamation, control 
drainage so as to prevent the causing of floo<l
in.l!:, la11<lslides, and flood hazards to adjoining 
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Lill(ls resulting from the mining operation. Leave 
a11y prn1ds i11 Sll(:h co11ditio11 as lo avoid their co11-
stit11ti11g a hazard lo adjoi11i11~ lands. 

(j) l11s11n' that 111i11i11g and rcclamalim1 are 
carri1·d lllll i11 Iii<' Sl'C(ll<'11cc· and 1na1111C'r s1·t forth 
i11 lit<' pla11 .u1d that rn·Lunation measures arc 
1wrlornwcl i11 a ti111dy 111amwr. All reclamation 
of a11 ar<'a of land aff<'cted shall he completed 
111> latC'r than threl' wars following the mining 
()f suC"h ar<'a, 1111lcss tlw 01wralor makes a show
i11g satisfadory lo tlie ehid that the future 
us<· of such area r<'q11ircs a longer perio<l for 
c1>111pJ<,ti11g reclamation. 

( k) Dmi11,I.!; 111i11i11g, store lopsoil or fill i11 
q11a1ilili<·s suffidrnl lo <'()mplclc the hackfilli11g, 
gradi11g, c1111louri11g, l<'rraci11g, and resoiling that 
is sp<'cifi<'cl i11 the plan. Stabilize the slopes of and 
p1a11t <'ach spoil bank to control soil erosion and 
sedi11H'11tatio11 wherever substantial damage to 
a<ljoi11i11g property might occur. 

(1) During mining, promptly remove, stc°>re, or 
cover a11y coal, pyritic shale, or other acid pro
ducing materials in a manner that will minimize 
aeicl drainage and the accumulation of acid water. 

( m) During mining, detonate explosives in a 
rna!ll1er that will prevent damage to adjoining 
properly. 

(IO) A map in triplicate•., on a scale of not 
1111>r1' 1lia11 four l11111dn·d feet to the inch, or 
llin·<· <·<>pi<·s of a11 <'llL1rgecl Unitc•cl Stat<•s g<'o
lllgi1·al s11rv1•v lop!lgrapllit· 111ap 011 a seal<! of 1101 

111()1'(' tl1a11 f!lt1r l11111dn·d l1•d lo the inch. 
Tlw 111ap shall: 
(a) B<' prc-par<'d and <-erlifi<'d hy a rcgistcr<·d 

prnft,ssio11al <'11gi11('cr or rcgislPred surveyor; 
(h) ldl•nlify LIH\ ar<'a of land to he aff<'clecl 

('01T<'spo11cli11g lo tlH! application; 

( c) Show the probable limits of suhjacent an~ 
adjace11l <lcep, strip, or surface mining opera
tions, whether aclivc, inactive, or mined out; 

( d) Show the boundaries of the area of land 
to be affected during the period of the permit 
an<l the area of laud estimated to be affected 
during the first year of operation, name the 
surface and mineral owners of record of the 
area, and the owners of record of adjoining sur
face properties; 

( e) Show the names and locations of all 
streams, creeks, or other bodies of water, roads, 
railroads, utility lines, buildings, cemeteries, and 
oil and gas wells, on the area of land to be 
affected an<l within five hundred feet of the 
perimeter of the area; 

( f) Show the counties, municipal corporations, 
townships, and sections in which the area of land 
to he affected is lcicatcd; 

( g) Show the drainage plan on, above, below, 
and away from the area of land to be affected, 
indicating the directional Row of water, con
structed drainways, 11at11ral waterways used for 
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drai11.1~<·. ,l!1d llw .,lreams or tributaries receiv
i11g or !•> 1n·ci\'(' tlii.'I discha1J~l'; 

1 ]1 \ Sl1t1,,· tl1t• l11<'ati011 of available l<'Sl boring 
h()l,·-.. tl1al tll(' opt·r.tli>r has c1>1Hllld('d rn1 th<' area 
,d l.111d 111 Ii<' afft•t·lt'd or 11tlwrwist' has rcadih-
a, ;1iLilil1·; • 

1 i I Sl111,, tlw dat<· 1111 \\'l1i1·l1 tlw 111ap ,,·a, pn·· 
p;rn·.I tlll' 11()rtl1 din·di1111 a11d tlH' q11adra11).d1· 
,kl'11 !1. :111(1 tlw <'\:td loC'alio11 111' tlw opnatio11; 

( j I Sli1,,, tlH· t~p<'. ki11d. l1wali()J1, a11d rdn
• ·111·1·-.. cil all <''\i,li11!..! l>111111dan·, St'l'lio11 conll'r, 
g, 1, 1·11111H·11l :t11d nl lwr s11n-cy ;rn,111111H'11ts wit bin 
tlw .111·;1 In he affc<'l<-d a1td ,,·itliin five h1111dn·d 
ft·!'l cd the pcri11wtn of the area. , ........ . 

Tlw c<Tlification of the maps shall read: "I, 
tlw 111ldl'rsigncc.l, hereby certify that this map is 
c1>1T<'t·t. and shows lo the hcsl of my knowledge 
a11d h<'lid all of lhc i11for;nation required hy 
tlw ~11rfacc rni1ti11g laws of the state." The ccr
tifi<';ili1>11 shall he si_12;11c<l and alksted before a 
11C1lan p11hlic. The chief may' reject any map as 
i11cornpkte if its accuracy is not so certified 
a11d ;tlll''-lCd. 

( 11) A cf'rtifkatt' of puhlic lial>ilily insurance 
i'-.'-twcl hy an i11sura11cc c<impat1y authorized to <lo 
ln1si111·"" in this stat<· or ohlai1t p11rsuat1l to S<'C

ti,n1-.; ;qo,s.:10 to :vms.:1.s iii tlw H,·vis,·d Crnl<• 
t·,1,·c·1i11!.', ;di ..,,1rfac·t· 1ni11i11g npt•r;itio11-; ()f tlw 
;tppl1,·;11il i11 tl1is sl;1t1· .u,d aff()rdi11g l111dilv i11-
j111, ;11,d pr()pt•rl~' <L1111ag1· prnl<Tlin11 i11 :1111111111ts 
""' I,·,-.. tl1a11 tllf' l()ll{)\\'i11g: 

1 ., ) ( >111' l1111tdrnl th011s:u1d dollars fnr all 
.l.1111.1;!•·-.. IH'<':tllSC of liodih· i11j11r~· suslairll'd liy 
11111· (ll'l,cl11 as the n·s1dt of :u1y ,,11<' <>l'l'll1T1·11c<·, 
.111d tlir<•t· li1111dr('d thousand dollars for all 
1Li111a'.!t'\ lH'l'a11se of bodily injury sustained hy 
t",, c 1r 111orc persons as the result of any 011c 

llL'l'lll'l'('IICf'; 

I Ii) One lnmdrl'd thousand dollars for all 
cLti11tS arising out of damage to property as the 
re-..1ilt of a11y one occu1-rencc including com
pld('d opcrations, with an ag<1;regate limit of 
I lin'<' lrnndrccl thousand dollars for all prop
l'rt, damage to \\·hich the policy applies. 

( B) :\o permit application or amendment shall 
lw ;1ppro\'C'cl by tlw chief if he finds that the 
nTLunatin11 described in the application will not 
lw pnforrncd in full compliance with this chapter, 
1 ir t l1al there is not reasonable cause to believe 
tl1:il reclamation as required hy this chapter will 
IH· acc<>mp1ished. 

The chief shal] issue an order denying an ap
plication for an operating permit or an amen<l
nw1ll if he determines that the measures set 
fortl1 in the pian are likely to he inadec1uate 
to prevent damage to adjoining ·property or to 
achic>\·e one or more of the performance stan
dan ls required in division (A) ( 9) of this section. 

~o permit application or amendment shall he 
approved to surface mine 1an·d adjacent to a 

p11hlic road in violation of section 4153.11 of the 
H<,,·isecl Code. 

To ;1ss11re adeqnalC' lateral support, no per-
1nil applicati1>11 or a11H'11<lmc•11t shall he approved 
In ,·11gag1~ in smfa<.·t• 111i11i11g Oil land that is 
t'lmn tlia11 fift"' f«·c·t of horizontal distarn•p to 
:u1,· ;1dj:11·<•11l land or wat,·rs in which tht> op<'ra
tor 11laki11).£ applicat ill11 dm•s not own I he s11rfa<·1• 
()r 111i11Na1 ri~l1ts, rn1l1·ss the owrn'rs of tl1<' sur
fac«· and 111i11nal riglils in a11<l undc'r tl1C' aclja
< ·1·111 h11d or wat1•rs <.'1l11S<'11t in writing lo snr
fat·<· llli1d11g doscr than fifty· feet of horizontal 
disla11cc•. Sue11 cons<'nl. or a certified copy there-

~ of, shall he attachC'd to the application as a 
part of the permanent record of the application 
for a surface mining permit. 
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The chief shall issue an order granting a 
permit upon the approval hy him of an applica
tion, as required hy this section, filing .of the 
hond, cash, or certificates of deposit as required 
hv SC'ction 1.1514.04 of the Revised Code, and pay-
1~ent of a permit fee in the amount of one hun
dred fiftv dollars and an acreage fee in the 
amount ~f thirty dollars multiplied hy the nnm
ht>r of acres eslimatecl in the application that 
will comprise the ar<'a of land to he affected 
wit bin the first year of operation m1cler the 
per111it, hut whiel, acn·agc fee shall not C'xcrn•d 
01w I li011sand dnlbrs per year. 

Tit«· <'likf may iss1w ,111 onlPr dP11yi11g a prr
mil if l1<• finds that tlH• app1ka11t, any parl11<·r 

if tlll' applicant is a parl11<•rship, any olfie<·r or 
din•d1Jr if tll<' applic,111t is a corporntiou, or any 
otlwr person who 1,as a right to control or i11 
fact co11trols the management of the applicant 
or the selection of officers, directors, or ma11a-. 
gers of the applicant has substantially or ma
terially failed to comply or continues to fail to· 
comply with this chapter, which failure may con
sist of one or more violations thereof, a rule 
a<loptc.-<l thereunder, or an order of the chief, or 
failure to perform reclamation as required by 
this chapter and the chief may deny or revoke 
the permit of any person who so violates or fails 
lo comply, or who purposely misrepresents or 
omits any material fact in the application for 
th(' Dcrmit or an amendment to a permit. 

the chief denies the permit, he shall state 
the reasons for denial in the order denying the 
permit. 

Each permit shall he issued upon condition 
that the operator will comply with Chapter 1514. 
of the Revised Co<le and perform the measures 
set forth in his plan of mining and reclamation 
in a timely manner, and upon the right of the 
chief, division inspectors, or other authorized 
representatives of the chief to enter upon the 
premises of the operator at reasonable times for 
tht· purposes of determining whether or not there 
is compliance with Chapter 1514. of the Revised 
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< :i,dt•. 
(<') If tl1C' chid approws thf' application, the 

,irdt'r granting the p<'nnit shall authoriz<' the 
JHT'-•lll t1i \\·horn the pcrrnil is issued lo cngagl' as 
tlll' Ppnalt>r of a s11rfac<' 111ini11g llpcralion llt)llll 
tlll' Li11d d1•-.;crilH'd i11 tlw p<'n11il during a 1wrind 
tl1.tl ..,]1;il] 1·,pin• [l'll ~-t'ars aflt'r []I(' dal<' of is
..,,11.111!'<' 11f [II(' IH'rtt1il, or 11prn1 the dall' \\'IH'll tl1<~ 
t"l1it·I alln impl'l'lin11, llrtlt'rs tlw n·lcas<' of rc•-
111.1111i11~ h1i11d. (';1sli. 11r otlll'r <;t•1·11riti1·s d<'positt·d 
l•• ,1..,•,111t· ":lli'-Llt't1,n· p<'rf1ir111;111l'C' of Ill<' n•clarna
ti,111 1111•;1-;111"<''- n·q11in·d p11r.-;11;111l lo this chapl<·r, 
"l1it !l!'\·1·r <>t·1·11rs 1·arli<'r. 

( I)) lkliire an operator c·11_ga_r.res in a surface 
111i11i11g opnali()n rn1 land 1101 described iii liis • 
p<T111il. hut which is co11liguo11s lo the land 
dcscrilwd i11 his permit, lw shall file with the 
cl1it·I' a11 applicali011 for an amendmf'nl to his 
\H'rn1it. Bdnre approving an amendment, the 
cl1id shall rf'quire the information, maps, fees, 
a11d hllncL cash, or certificates as required for an 
llri~i11al application uncll'r this section, and shall 
apph- l lie saml' prohibitions and restrictions ap
plil'alilc to l.11Hl described i11 an original applica-
t i1111 !1 ,r a permit. If the cliid disapproves the 
.1111<·11Clnw11t. lif' shall slall' th<' r('asons for disap
pr11\ al i11 tl1e ordt'r disappro\'i11g Lhc amf'11dmc11t. 
llp1n1 tlw apprn\'al of a11 a11H'11dmcnt hy the chief, 
tlw ,1pt·rat1ir sl1all h(' a11tl1orizcd to <'11gagc· in snr
l.11·t· 111i11i11t!_ 011 the la11d d!'scrilH'd i11 his original 
JH'r111il pl11s lhP la11d d1,scrilwd i11 the amcnclmc11l 
111ilil tlw 1Ltlt• \\'ll!'11 tlll' pt·rn1il 1·,pircs, m \\'li1·11 
tl1,· t·l1id, al'l1·r i11'-p<·1·lit111, 1)1'(lt·rs 1l1<~ n·l<•as1' 
,d 1,·111ai11i11t~ li1n1d, t·asl1. ,,r ()llll'r s1•c·11rili<·s d<~
p•>..,itt·d (() ass11n' salisfad()ry p('rformance of 

tl1t· n·1·l.u11alion m<'asurcs required pursua11l to 
t l 1is l'l 1aptn, \\'hichevcr occurs earlier. 

(I·~) A11 operator 111ay at any time, upo11 appli
L·aliu11 therefor and approval by the chief, amend 
tl1<' plan of mining and reclamation filed with 
lll(' al)plication for a permit in order to change 
the reclamation measures lo be performed, 
1nodify the interval aflcr mining \\·ithin which 
rl'l'larnali011 rncasun-·s will he performed, change 
llH· sequence in which mining or reclamation will 
< ,ccur al specific locations \,·ithin the area affected, 
rni11e acreage previously mined or reclaimed, or 
for any other purpose, pro\'idcd that the plan, 
as amended, includes measures that the chief 
dclcrmincs \\'ill be adequate to prevent damage 
lo adjoining property an<l to achieve the per
f()rrnance standards set forth in division (A) ( 9) 
of this section. 

The chief may propose one or more amend-
11w11ts to the plan in writing, within ninety days 
after the fifth anniversary of Lhe date of issuance 
of t l ll' permi l and upon a finding of any of the 
following conditions after a complete review of 
the plan and inspection of the area of land 

affected, and the plan shall he so amended upon 
\\ rittc11 cu11L·t1rrence in th(' findings and approval 
of tllC' a111e11d111c11ls hy the operator: 

(I) /\11 altnnal<' 11H'as11rc, iu lif'U of OIH' pre
' ill11sl~· approved i11 the pla11, will more cco110111i
t·all~ ()r l'lf<'l'livcl~· aclti('\'I' 011<• or 111orc of IIH' 
1H•rl11rn1a11c1· sta1Hlanls. 

U.) i)('\'('lop1111·11ts i11 n•clarnalillll l<'cl111ology 
111;1k1· a11 al!,·rnalt• 111l'a'i1m· lo achi<~Vc 01H' or 
111111·c· ,,r tlH• tH'rforn1a11<'<' sla11clards 111on• <'('O· 

111,11ii<·al, lcasil>IC', practical, or l'ffectivc. 

( :~) ( :lia11g1·s i11 I II(' 11S<' or dcvclopme11l of ad

j1,i11i11.~ Lu1ds r<'q11in· cli.111gcs in Llw i1dc11d<·d 
lut1m· IIS<'S of Lhl' arl'a of l.111cl affected, in order 
lo prevc11t damage lo adjoi11i11g property. 

( F) The chief shall issue an or<ler granting 
or dl'nyi11g an operali11g permit or amendment to 
a 1wrmit or approving or denying an ame11dment 
to the operator's pla11 of mining and reclama
tion, within ninety days after the filing of an 
application therefor. If the chief fails to act 
within such period with respect to a surface min
ing op<'ratio11 that Pxistcd prior to initial date 
by \,·hich the chief requires a permit to he oh
tai11ecL tl1e opC'ralor rnay continue such opera
tion until lhl' chief issw·s a11 order dc11yi11g a 
pC'rlllit for tlie op('ralirn1, and if the operator 
1·l<'ds lo appeal such ord<'r pursuant lo S('clio11 

I.) I :U :1 of Iii<' Hl'vis('d Code, until the reclama
tion li()ard of r<'vic•w affirn1s the order of the chid 
d1·11~ i11.l~ 1l11· pn1nil, :u1d if the operator 1d1·ds 
l11 app<'al tlw (lfd<'r ()I tl1c hoard pursuant lo 

S<Tlion 1.51:3.H ·of tl1<' lkvised Code, uutil the 
l'o11rt of com1uo11 plc·as affirms the order. 

§ Annual or final and fees; 
fee rotary fund 

\Vithi11 thirtv days after each anniversary dale 
of issuance of a surface' 111i11i11g permit, the opera
tor sliall file with th<' chief of the division of 
reclamation an a1111ual report, on a form to he 
pr('scribed a11d furnished by the chief, whkh re
port shall, for the period covered by the report, 
state the amount of, and identify the types of 
minl'rals and coal, if a11y coal, produced, and 
shall stale the 1mmlwr of acres affected and the 
number of acres estimated to be affected during 
the next year of operation. An annual report is 
not re<1uired lo be filed if a final report is filed 
iu lieu thereof. 

Each annual rep:,rt • shall include a progress 
map indicating the location of areas of land 
affeclcd during the period of the report and the 
location of the area of land estimated to he 
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,tll1Ttnl during the 11<·\I y<'ar. Th(' map sl1all ht• 
prq>ar<'d i11 an:orda11L'l' \\illi di\·isio11 (A) ( IO) 
()f '>1·1·li1111 1514.02 of th<' Hc·viscd Code, ·<·\ct·pt 
tl1,tl tlH' rnap may lw ct·rtifi1·d liy the! op<-ralor 
11r .i111l1oriz<'<l ag1·11l 11f tl1e opt·rator i11 lic•11 ol 
('('rlilivatirni I>:' a r<'gistl'r<'d prniessional <'11gi11<'<'l' 
()I 11·U.i'>l<'r<'d \lll'\'('YllL 

l-:acl1 ai11111al n•p()rt sl1all I)(' accompa11icd 11~· 
a fili11_g fee· i11 tht' a1111Ju11t of one ln111drnl fifty 
d()lbrs a11d a11 acrc•,tgc lc'l' i11 tlw amo1111t ol 
tl1ir1, d1,lbrs 1nultiplicd liy· lli<' 11t1111lH'r of acn·s 
t·,li111.t11·cl i11 tlH· n·porl lo IH' affect<•cl during 
tlw 11t·\l y<'ar of opnalio11 1111d<·r the p<'rmil. 
S1H'l1 a<'wagc· fc(' shall IH· adj11stcd bv s11htrad
i111..'; .1 nl'dil of thirty d()llars JH'r l:\l't'\/ ;;c:r<; ••• 
p,1id l,,r till' pn't'1·di11g \'<•ar it tl1<· acr<'agc paid 
l,>r tll(' prcccdi11g y<'ar C'\l'l'<'ds the acreage al.'111-
alh allcctcd, or !iv addi11g a11 additio11al am111111t 
of· l I 1irly dollars l~<'r cxc<·ss acre afkctcd if the 
an,·age actually alf('ctl'd e\L·ecds tl1e acreag(' 
paid tor till' preccdi11g year. :\11 acreage fre shall 
t·\<.·t•(·d (111<· tliousa11d <lollars per year. 

\\'itl1 each a11111wl report the operator shall 
fil(· a smety l)()11<l, cash, or cntificatc·s of d<'posit 
i11 tl1t' a111ou11l of fhe litrndn·d dollars m11ltiplicd 
ll\ 1lw 111111ilH'r of an<·s <·sli111al<'d lo ht• aff<'d<'d 
d;11i11!..'; the 11<•xl y<'ar of opnatio11 11ml<•r the 
1w1111il, lor \\'liich 1111 lio11d, <:,tsh, or C<'rlificatt•s 
,,T11· pH·,·i<n1,ly fill'd. StH Ii l11>11d sl1all lw adj11slt'd 
Ii, s1tlilracti111.!; a cn·dit of fi,·1· li1111cln·d dollars 
1wr 1·\<·1·s" acrt· for \\'l1icli IHn1d \\as fil<'d lor tll(' 
pr1·<·1·di11g \<·ar if {II(' avrl'ag<· lor \\hicl1 tll(' IHn1d 
"·" lil('d llir th<' pr<Tl'di11,t:; y<-;tr c·\c·c·<·ds th<' 
.wr•·.1!2_1· ;1d11ally afkctul, or by addi11g an amo1111t 
()I li,·1· l11111dred <lollars JHT <·xn·ss acre aff<•d<'d 
ii I I I(' an1·agc• acl ually affrct<'d exceeds the 
;1(·11 ;1 1--'.<' f1>r \\·hich hrn1d was filc<l for the prc-
1·1·di11!..'; ~Tar. 

\\.i1l1i11 thirty days after the expiration of the 
..,1nl.tc<' mi11ing p<·rrnit, or completion or aha11don-
111<·1ll ,ii the opcralio11, whichc\Tr occurs earlier, 
l Ii<' , ,p<'rat1 ,r shall suhmil a final report containing 
1111' ~arn<.· i11formation required in an annual re
pcnl. hut c1>\'(Ting tlw lime from the last an~ual 
n·p1irt. to the expiration of tlw permit or com
pl<'l i1 n1 , >r al>a11drn1mcnt of the operation, which
c·,·<·r I iccurs earlier. 

1·:acli fi11al reporl sl1al1 inc111de a map indicat
i11~ !lit• l11calio11 of the awa of land affected 
dmi11.u: tll(' period of the report and tlie locatio11 
of I l !l' total area of land afT cctcd under the 
pnrnil. The map sliall he prcpared in accordance 
"ii 11 division (A) ( 10) of section 1.514.02 of the 
H<Ti-;cd C:ode. 

If the final report and certified map, as veri
fied Ii,· the chief, show that the number of acres 
allt>t'l(·•d under the permit is larger than the 
111111il)('r of acres for which the operator has paid 
an acrC'age fee or filed hond, cash, or certifi
cal<"'i, upon notification hy the chief, the oper-

8 

.11,,r ..,J,.,11 pay an additioi,al .. H.·rea!-{e fee i11 the 
a1111n11ll of tl1irty dollars multiplied hy the dif
l1·n·11< t' IH't\\'<'<'11 tlH· 1111mhcr of acres affn·tc<l 
111lll1·1 tll<' 1wnnil a11cl the~ number of acres for 
wl1id1 th<· opt•rator has paid an acreage fee, ancl 
-,li;tll fil<~ additio11,il ho11d, cash, or ccrtifical<'s 
i11 tll(' a1111>m1l of fiv<' lt1111dn•cl dollars multi
plil'd hy tlie dilh·n•n(·c between the number of 
ac1<·s alfc•dC'd undl'r tll(' permit and the number 
()f a(·rc·s for which the operator has filed bond, 
caslt, or ecrtificatf's. 

II llH' fi11al n·port and eertified map, as veri
fit·d Ii\' llw eliid, show that the numher of acres 
alll'<'l<·d 1111cl1-r the pnrnit is smaller than the 
111111tlwr of acn·s for wliklt the operator has paid 
a11 acn ·a.I!;<' f,·c or filed hon cl, cash, or ccrtifi
('al < ·s, 1 l1e chief shall onl<'r release of the cx
c·1•ss acn·ag<' fee a11d the excess bond, cash, or 
<'('r! ifil'all's. The release of the excess acreage 
fee shall he i11 an amount equal to thirty dol
lars multiplied by the difference between the 
11urnhcr of acres affected under the permit and 
tlH' 11mnher of acres for which the operator has 
paid an acreage fee. The release of the excess 
ho11d, cash, or eertificatcs shall be in an amount 
equal to five hundred dollars multiplied by the 
dillc·n•11ce h<'lwe<'n tlic number of acres af
fC'ct<-d 1111der the pc·nnit a11cl the number of acres 
for \\'I iich the op<'ralor has filed bond, cash, or 
c<·rl ifi('alc)s. Hd111H.ls of excess acreage fees shall 
IH' paid hy the~ tn·as11n·r of state out of a special 
flll1cl lwr<'hy created to he known as the sur
face 111i11i11g reclamatio11 fee rotary fund. The 
ln•a.1.;m<'r of slat<~ sl1all place twenty thousand 
dollars from the fees collected pursuant to sec
tions 1514.02 and 1514.0.3 of the Revised Code in 
such fund, and as required by the depletion there-· 
of, place to the credit of such rotary fund an 
amount sufficient to make the total in the fun<l. 
at the time of each such credit twenty thousand 
dollars. The balance of the fees collected pur
suant to sections 1514.02 and 1514.03 of the 
Revise<l Code shall be deposited with the treasurer 
of state to the credit of the surface mining ad
ministration fund created under section 1514.11 
of the Rcvise<l Code. 

If upon inspection the chief finds that any 
filing fee, acreage fee, bond, or part thereof is 
not paid when due or is paid on the basis of false 
or substantially inaccurate reports he may re
quest the attorney general to recover such un
paid amounts as are due the state, and the 
attorney general shall commence appropriate 
legal proceedings to recover the unpaid amounts. 

§ 1514.04 Bond · 

U pcm receipt of notification from the chief 
of the division of reclamation of his intent to 
issue an order granting a surface mining permit 
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or ;u1 ame11clment to a surface mmmg permit to 
the applicant, the applicant shall file a sur<>ty 
hrn1cl, cash, or certificates of deposit in the amount 
of five hundred dollars per acre of land to he 
affcdC'd. 

Iii the casC' of a surface mining permit, the 
hone! slia11 be filed for thl' number of acres csti-
1nat('(l t·o he affected cl.ming the first year of 
opera I ion under the permit. In the case of an 
anwndment to a surface mining permit, the bond 
shall lie fikd for the numlwr of acres estimatcll 
to lw affected during the balance of the period 
111 il ii the next anniversary date of the ·permit. 

A s11rety bond filed pursuant to sections .15.14,;:. 
02. I.Sl4.03, and 1514.04 of the Revised Code 
shall he upon such form as the chief prescribes 
and provides, and shall he signed by the opera
tor as principal, and by a surety company 
authorized to transact business in the state as 
suretv. Such bond shall he payable -to the state 
a11cl shall he conditioned upon the faithful per
formance hy the operator of all things to be done 
and performed by him as provided in Chapter 
I.) I L of the Revised Code ancl the mies and 
ord(•r-; of the chief adopted or issued pursuant 
1lwrd1i. 

Tll(' 01wrator may deposit with the chi<.f, in 
li,·11 ,d· s11r<'!y bond, c'ash i11 a11 am01111t f'qua1 lo 
tlH· ~111Tly bond as p11cscrihed in this section, or 
1 w<__!r ii iahle cNtificatcs of (kposit issued by :rny 
ha11k orga11iz1·d or transacting business i11 this 
-;I all' or cc-rtificates of ck·posit issued hy any 
ln1ildi11.U: a11d loan association as defined in scc-
1i()11 I I.SUH of thc Heviscd Code having a cash 
\·alu(· e<1ual to or greater than the amount of 
the '.->111Tly bond as prescribed in this section. 
( :asl, or cl'rlificates of deposit shall be deposited 
upcJ11 tlic same terms as the terms upon which 
s111Tty bonds may be deposited. If one or more 
certificates of deposit arc deposited with the 
chief i11 lieu of surety bon<l, he shall require the 
hank or buil<ling and loan association which 
issued any such certificate to pledge securities of 
a cash value equal to the amount of ti1e certifi
cate, or certificates, which is in excess of the 
am1mnt insured by any of the agencies and 
i11strumentalities created by or under the follow
ing acts and amen<lrnents thereto: 

(A) "Federal Deposit Insurance Act," 64 Stat. 
S7:3 (1950), 12 U.S.C 1811; 

( B) The act of June 27, 1934, creating the 
federal savings and ]tlan illsurance corporation, 
48 stat. 12.56, 12 U.S.C. 172.S; 

(C) Deposit Guaranty Association, sections 
1 U5 l.80 to ] 151.92 of the Revised Code. Such 
securities shall be security for the repayment of 
the' certificate of <leposit. 

I mmediatcly upon a deposit of cash or certifi
cates with the chid, he shall deliver it lo the 
treasurer of state who shall hol<l it in trust for 
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the purpllscs for which it has been deposited. 
The treasurer of state shaH be responsible for 
the safeke('ping of such deposits. An operator 
111aki11g a dcposil of cash or certificates of de
posit 111a~· withdraw and 1Tceivc from the trcas
lll"<'r ()I stat<', rn1 tlw written order of the chief, 
all or a11y part of tlH' cash or certificall'S in 
the possession of I lie treasurer of state, upon 
d<'positing vvith the treasurer of state cash or 
11<'gotiahle C('rtificatcs of deposit issued hy a11y 
lia11k orga1iizccl or tra11-;acling business in this 
stat(• or certificates of deposit issued hy a11y 
lmildi11g a11d loan association equal in ·value to 
the value of the cash or certificates withdrawn. 
An operator may dcmallcl and receive from the 
treasurer of state all i11terest or other income 
from a11v certificates as it becomes due. If certifi
cates de'posite<l with and in the possession of the 
treasurer of state mature or are called for pay
ment by the _issuer thereof, the treasurer o( state, 
at the request of the operator who deposited 
them, shall convert the proceeds of the redemp
tiou or payment of the certificates into such 
otli<'r ncgotiahle cerlificatcs of deposit issued 
by ;1ny li:111k orga11i;..-.ccl or transacting business iu 
this slat<', or such otll('r cntificat<>s of deposit 
iss11<'d liy any lrnildi11g a11d loan association, or 
cash, as 111ay he d<'sig111at<·<l hy the operator. 

~ Reclamation inspection request; 
reclamation approval or disapproval 

(A) At any time \\.:ithin the period allowed 
an operator by section: 1514.02 of the Revised 
( :ode to reclaim an arc-it of land affected by sur
face 11ii11i11g, the operator may file a request, 
on a form provided by the chief of the division 
of reclamation, for inspection of the area of land 
upon which the reclamation, other than any re
quired planting, is completed. The request shall 
include: 

( 1) The location of! the area and number of 
acres; 

( 2) The permit number; 
( :3) The amount of bond, cash, or certificates 

of deposit on deposit ito assure reclamation of 
such area; 

(4) A map showing the location of the acres 
reclaimed, prepared anrl certified in accordance 
with division (A) ( 10) iof section 1514.02 of the 
Hev:ised Code. 

The chief shall make an inspection an<l evalu
ation of the reclamation of the area of land for 
which the request was submitted within ninety 
days after receipt of the request or, if the 
operator fails to complete the reclamation or 
fiJe the request as required, as soon as the chief 
learns of such dl'fault. Thereupon, if the chid 
approves the reclamation other than any required 

. planli11g as meeting the requiremeuts of this 
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c:l1apltT, rules adopted thereunder, any orders 
issued during the rni11i11g or n•clamatio11, a11d 
tlw 'ipccifications of th<' plan for mining and 
rtTLti111i1,g, ht> shall issue an order to the opcra-
1111 ;111d tit(· opcr,ll1>r·s sure[\· n·lcasi11g tlll'lll frn111 
li;1liilit~ for 011c-l1alf tlw f()tal a1110111tl of tl1<"ir 
\1111·[\· hrn1d 011 dq)()sit 111 ;1ss11rv n•cla111atin11 for 
till' ;trl'a 11po11 whil'li r<'c·la111ation is co111pld<"cl. 
11 l I I(' ()pnalor ha-.; d('p()sil('cl cash or C(•rlificah•s 
<ii 11'-pllsil i11 lieu of a 'it1n·ly ho11d lo asst1H' 
1t·<·la!llalio11. tl.e c-l1icf sl1all i-..stH' an order lo the 
, •1w1.l11>r rl'h•asi11g <>11c•-lialf of the total ,uno111ll 
.,11 IH·ld. and sl1all promptly lra11slllit a c<'rlific·d 
t·11p, of such order to tlw tr<'as11rn of stall'. Upon 
pr<·,t·1ilalirn1 of the orHcr to tlie treasurer f>y· the 
t>p<'ralor lo \\'horn il was issued, or by the opera-
1< ,r\ authorized ag<'nt, the trt'asurcr shall de
li, n lo the operator or the operator's authorized 
;1grnt the cash or certificates of deposit desig-
11.ttt'd in the order. 

If the chief does not approve the reclnma
li()II other than any requircJ planting, he shall 
11<>1ir\· the operator by certifil'd mail. The notice 
shall he ,tn ordl'r statin.!.! the reasons for un
at'l'<'ptahility, ordering furthC'r actions to be 
takc11. and selti11g a time limit for compliance. 
If 1l1l' ()pnator does not comply with the order 
"it I 1i11 th(' time limit s1wcific<L the chief may 
()rtl<·r a11 cxl<'11sion of time for complianc(•, if 

lw d1'ln111i11cs that th<> np<'ralor's nm1co111plia11ce 
j-, l,11 good caus<', rl's11lti11g frolll devclopmenls 
11;1rl 1.ilh- or wholly beyond tlie op<'rator's con-
1 r,il II till· operator cm11pli<'s within the time 
l1111il or lli<' <'\lc11sio11 <>f time grantcd for 
t·11111plia11cc·, the chief shall order release of hond, 
(·a-,li, or vntificaks of dl'posit in the same rnan-
11<'1' :is i11 tlw case of approval of reclamation 
1:tl11·r tlian planting hy the chief, and the 
lrl'a.-;mn shall proccE'd as in s11C'h case. If the 
111wrator does not comply within the time limit 
;111d thr chief dors !lot ordf'r an f'xtension, or if 
tlH' chief orders an extension of time and the 
, :pcrator does 11ot comply within the extension 
11/ tirnl' vrantecl for compliance, the chief shall 
is,11c another order declaring that the operator 
lia, failed to reclaim and, if the operator's permit 
ha.~ !lot alrt'ady expired or been revoked, re-

the operator's permit. The chief shall 
thereupon proceed under division ( C) of this 
scc:tion. 

( B) At any time \vithit1 the period allowed 
a11 operator by section L~ I 4.02 of the Revised 
Codt> to reclaim an area affected hy surface min
ii 1g, the operator may file a request, on a form 
pr, )\'icled by the chief, for inspection of the area 
of land upon which all reclamation, including 
t hf' successful establishment of any required 
pla11ting, is completed. The request shall include: 

( l) The location of the area and number of 
acres; 

( 2) The permit numlwr; 
( :J) Th<' remaining amount of bond, cash, or 

!'ntifi<':tl<'s of deposit 011 deposit to assure re
('lanrnl i< >11 of such ar<'a; 

( ,f) Tiu· typ<' ancl datc· of any required p]a11t
i11g of wgctativc over and the c.lep;rec of suc
c·ess of growth; 

(.!5) A map showing the location of the acres 
rc<'lai11wd, pr<>pan•cl a11cl certified in accordance 
with division ( A) ( 10) of section 1514.02 of the 
H<'visrd Code. 

The chief shall make an inspection and evnlu
alio11 of the reclamation of the area of land 
for which the request was submitted within 
ninety <lays after receipt of the request, or, if 
the operator fails to complete the reclamation 
or file the request as required, as soon as the 
chief learns of such default. Thereupon, if the 
chit'£ finds that the reclamation meets the re
quirements of this chapter, rules adopted there
under, any orders issuC'd during the mining and 
reclamation, and the specifications of the plan 
for mining and reclaiming, and decides to re
lease any remaining bond, cash, or certificates 
of deposit on deposit to assure rec1amation of 
the an'a upon which reclamation is completed, 
he shall, within tc11 days of completing his in
spection and evaluation, order release of the 
remaining bond, cash, or certificates of deposit 
i11 tl1c same ma1111er as i11 the case of approval 
of rC'clamalio11 otl1er tl1an planting, an<l th<' 
I n'asurcr shall proceed as in such case. 

H the chief does 11ot approve the reclama-
1 ion performed hy tlw operator, he shall notify • 
the operator by· ccrtifil'd mail within ninety. 
days of the filing of the application for inspec
tion or of the date when he learns of the <le
fau lt. The notice shall be an order stating the 
reasons for unacceptability, ordering further 
actions to be taken, and setting a time limit for 
compliance. If the operator does not comply 
with the order within the time limit specified, 
the chief mav or<ler au extension of time for 
compliance, if he <let ermines that the operator's 
noncompliance is for good cause, resulting from 
developments partially or wholly beyond the 
operator's control. If the operator complies 
within the time limit or the extension of time 
granted for compJiance, the chief shall order 
release of the remaining bond, cash, or certifi
('ates of deposit in the same manner as in the 
case of approval of H'clamation hy the chief, 
a11d the treasurer shall· proceed as iu such case. 
If the operator docs not comply within the time 
limit and the chief docs not order an extension, 
or if the chief orders an extension of time an<l 
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I l ll' operator doc·s 11ot ernnply within the C'\:tf'11-
s.i1111 ()r I inw grantC'cl for ctlmplianc<>, the ch id 
s,l1all 111ak<· :u1othcr order declaring that thf' 
1i1wr;1f•1ir lia, failPcl to reclaim a11cl. if thf' opera
l1l!.-, 1wrmit has not alrf'acly e-..:pircd or lH'e11 n'
, 1il-.1•d. rf'\'oki11g the opC'rator's [)('nnit. The eliid 
-..1,all tlH:11 procec·cl rnHkr division (C) of this 
SC('( i1JJL 

(C:) lTpo11 issui11g an ordC'r u11clcr division (A) 
()J' (I\) of this sectio11 clccbri11g that the opcra
lc>r lias failed to reclaim, tlie chief shall make a 
fi11dim~ as to the m11nher and location of the 
;lC'ws of la11cl which such operator has failed to 
r<'<'Lti111 i11 tlw manner req11irf'cl hy this chapter: 
Tll(' cl1id shall order the release of tliat pro
p11rtirn1 of tl1c bond, cash, or certificates of de
p11sit ,vhich arc on deposit to assure reclama
tic111 of those acres which he finds to have been 
reclaimed i11 the manner required hy this chap
tn. Such rf'lease shall be ordered in the same 
111a1111er as in the case of other approval of re
C"lamation 1)\· the chief, ancl the treasurer shall 
prc1(·(•(•d as in such case. If the operator has on 
d<·p, 1,it cash or certificates of deposit to assure 
r<'('b111:llion of tl1c arC'a of the land affected, 
tll<' ('l1id shall at the samP time issue an order 
il<·c-L1ri11.u: that the rcmai11in,u; proportion of the 
(';isl I or certificates of ckposit is the properly 
,1f tl1c state a11d is availahlc for use hy the chief 
i11 performi11g reclamation of the area, and 
-..l1all prnccl·cl in accordance with section 1.514.06 
()r t lw Hc\'ise<l Code. 

H the operator has on deposit a surely bon<l 
t() assure reclamation of tl1c area of land af
f<'l'lcd, the cliid shall 11otifv the sure! V ill 

writi11g of the operator's dd',;ult and shafl rc
q1wsl the surety to perform the surety's obliga
tic in a11<l that of the opl'rator. The surety shall, 
,, ithin ten days after receipt of such notice, 
J1()tify the chief as to whether it intends to per
form such obligations. 

H the surely chooses to perform, it shall ar
r.u 1gc for work lo begin within thirty clays of 
the day 011 which it notifies the chief of its cle
cisic>n. If the surety completes the work as rc
quir<·d by this chapter, the chief shall issue an 
(lrtkr lo the surety releasi11g the surety from 
lialiility under the holld in the same manner as 
if the surety were an operator proceeding under 
this scctio11. If, after the surety begins the v.:ork, 
the chief determines that the surety is not carry
ii 1g the work forward with reasonable progress, 
or that it is improperly performing the work, or 
that it l1as ahanclonecl the work or otherwise 
foiled to perform its obligation and that of the 
operator, the chief shall issue an order terminat
ing the right of tl1C' surely to perform the work 
aml demanding payment of the amount due as 
rcc1uircd hy this chapter. 

If the surety chooses not to perform and so 
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11otili(•s llw chid, docs not respond to the chief's 
11<itin· \\'ithin tl·n days of receipt thereof, or 
fail, t() lwgiu work \\'ilhin thirty days of the 
da,· it tinwh- 11otifh·s tlw chid of its dedsion lo 
1w;·forn1 ils ·oliligatio11 a11d that of the 01wrator, 
l lie· cliic·f shall issue an order terminating tlH' 
ritd1t of tlw sur<'ly lo perform t1w work and dc
rna11di11g payment of the amount due, as required 
liy this chapter. 

U po11 rf'ccipt of an order of the chief demand
ing pay111rnt of the amount due, the surety shall 
immediately deposit with the chief cash in the 
fu II amount due under the order, for deposit 

- with tlw treasurer of state. If the surelv foils 
to make such immediate deposit, the chic,f shall 
advis<' the auditor of state of the amount so 
that lie may certify it to the attorney general 
for collection. \Vhen the chief has issued an 
order terminating the right of the surety, and 
has the cash on deposit, such cash is the prop
crtv of the state and is available for use bv the 
clief, who shall proceed as under section 1.514.06 
of the Revised Code. 

§ 1514.06 Surface mining reclamation fund. 

All cash that lieeollH'S th(' property of the stale 
pursuant lo sec:lion 1.5 L4.0,5 of the Revised Code 
shall be lkpositcd in a fu11cl designated as the 
"surface mini11g reclamation fund." Disbursements 
from such fund shall be made by the chief of 
the division of reclamation only for the purpose 
of reclaiming areas of land affected by surface 
111i11i11,12; operalio11s 011 whieh an operator has de
faulted. 

Exp<'11cliturcs of mo11<'ys from the surface min
i11g recla111alio11 fund, cxccvt as otherwise pro
vided by this seclirn1, shall be made pursuant to. 
con tracts entered ill to by the chief with pcr
so11s \Vho agree to furnish all of the materials, 
ec1uipmcnt, work, ancl labor, as specified and 
provided in such contracts for the prices stipulated 
thcr('i11, or, with the approval of the director 
of 11atnral 1Ts<1urc<·s, tlw chief may reclaim the 
land in th<' same ma1111tT as he rC(JUirecl of the 
operator who clefaultccl. Eacl1 contract aware.kc! 
liy thC' chief shall he awarded to the lowest re
sponsible bidder after scaled bids are received, 
ope11cc.l, and puhlishec.l at the time and place fixecl 
by the chief. The chief sliaJl publish notice of 
the lime a11cl place at which bids will he receiw<l, 
opened, and published, at ]east once at least 
ten days before the date of the opening of the 
bids, in a newspaper of general circulation in 
the county in which the area of land to he rc
claimecl under the contract is located. If, after 
so advertising for hids, 110 hids are received hy 
the chief at tltc time ancl place fixed for recf'iv
ing them, the chief may advertise again for bids, 
or he may, if he considers the p{1hlic interest 
will he h<..-'st S('rvcd, enter into a contract for tlic 
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n·clamation of the area of land without further ali,tte off-site damage. Th<' order shall identifv 
a<h-<·rtise111c11t for bids. The chief may rejC'ct a11y tlH· 01wralion wh<'re the violation occurs, th~ 
()r all bids rt'C<'in'd, and again publish 11otic<' of sp<'<'ifi<" r<'quir<'nw11t violat<'cl, measure not per-
th<' ti11w and place al which hids for contracts 1111111,.d, :-.la11danl not acl1ie•v<'cl, or off-site clamag<' 
\\ ill IH' n'Cl'ivc-cl, ()pl'11l'd, and puhlishe'cl. c,u1s<·d, a11cl when· pral'liC'ahle pr<'scrihc what 

l·:ach contract C'lltC'rccl i11l() hy the chid shall aC'lio11 the' opC'rator 111a,· take• to comply with 
]H11\·idc 01dy for the' 1Tclamalio11 of land affe•ckcl tit<' ordN. Tl1c- diid shall fix a11cl s<'t forth in tlw 
h~ the surfac<~ mi11i11g opnatio11 or operations of 0 rde·r a r<'asonahlc date or time hy which the 
rn>l' op<Tator a11d not rcclai11wcl hy the 01wralor op<•ralor shall comply, a11d th<' order shall state 
,1'> n·<p1irt•d hy this chaplc·r. If th<'l"c is mo1wy tl1al tlw chid may revoke the operator's permit if 
i11 th<' 1.,mfan' mi11i11g rcc:lan1alio11 fo11d d(•riv<'d the order is not complic•cl with hy such date or 
l11ll11 tlil' sm<'ly l)(J11d, casli. or ccrtiflcat<'s of time. If 11po11 such date or lime the chief finds 
dqimil <kpo.-,itcd with tli<' chief hy one oiwrator tl1at the operator has 11ol complied with the order, 
11, <·11:-.111T tl1c nTbmation ()f two or more areas of. ,_ll<! may issue an order revoking the operator's 
la11d alf<'ctC'd hy the surface rni11ing opcratio11 or pnmit. 
opnat io11s of 011e opl'rator and not reclaimed liy 
liim as r<'quin'd hy this chapter, the chid may § 1514.08 Adoption, amendment, and 
ach-<·rtisc for hids for and award a single con- rescission of rules. 
tract for tl1e reclamation of all such areas of land. 
The cost of the reclamation work clone 011 each 
area of land under this section, shall be paid 
oul of the money in the surface mining rcclama
tio11 hind derived from the smety hond, cash, or 
ccrtifi<'ales of deposit which \\'lT<' deposited with 
tlH· chief to assure the recla111atio11 of that area of 
L111tl, a11d in 110 event shall tlw cost of such work 
l'~C<'('d the amount of such 11H>1H'y. In the event 
tll(' ;1111,nmt of monc'y is not sufficient to pay the 
<·:1,l ,,! doi11g all of th<' r<'clamation work on the 
,tr<·;t 1 ,I la11d which the· opC'rator should have done 
11111 L1il<-d to do, th<' attorn<'Y gC'11eral shall hri11g 
.111 a( li<n1, al tlH' n•qlH'Sl of the• chid, for the 
;111111111il 11f 1111111<'Y lH'<•dcd lo <·ompl<'te rl'clarna
li,111 1,, tl1<' .-;ta11danls rcq11ir<'d l>y this chaplC'r. 
Tl11• 11p<·1alor is lial>lt• f()r -;11cl1 <'Xpensc in addi
t i 111 111 ;111y othn liabilities imposC'd hy law. 
\11111(·,s s1> ITt·ov<'recl :-.hall he deposited in the 
:-,111 h<·(· 111i11i11_g rcc:la1natirn1 h111d. 

~-151--1.07 Chief's orders. 

l':acl1 <>rd<·r of the chid of the division of 
l'<TLi111alin11 aff<•cli11g the rights, duti<'S, or privi-
1<·~1•-; ()f a11 opnalor or Iii:-. surety or of an 
appli('a11l .for a permit or a11 ame11dmcnt to a 
pt•r111il or a pla11 shall h<' in writing and contain 
a fi11di11.e: h:· tl1C' chid of the facts upon which 
t I I(' 1 ire In is hasecl. :'(oticc of the order shall he 
.12:i,·<·11 ll\· c<'rtificcl mail to each person whose 
rights, c111tics, or privike:<·s arc affected. 

If the cl1id finds that an operator has violated 
a11y n·q11ircmC'1Jt of this <:haptcr, failed to perform 
:t11\· 11wasurc set forth in the approved plan of 
111i11i11g a11cl reclamation that is necc·ssary to pre
\'<•11! da111age to adjoining proptTty or to achieve, 
or h,1s otlien\ise failed to achieve thC' performance 
sta11<L1rds of division (A) (9) of section 1!514.02 
of t I 1c Revised Code, or caused damage to ad
j, 1i 11 i 11g property, the chief may issue orders direct
i11g tlic operator to cease violation, perform such 
nwas11res, achieve such standards, or prevent or 

Tlie chief of the division d reclamation may 
adopt, amend, ancl rescind rules in accordance 
with Chapter 119. of the H.evised Code, in order 
to prescribe procedures for submitting applica
tions for pC'rmits, and amendments to permits, 
amemlments to plans of mining and reclamation, 
filing annual reports and final reports, request
ing i111.,pection a11d approval of reclamation, pay
ing permit and filing fees, and filing and obtain
ing the release of bonds, cash, and certificates 
of clt.>posit deposited with the state. For the 
purpose of preventing damage to adjoining prop
erty or achieving one or more of the performance 
standards in division (A) (9) of section 1514.02 
of the Hevised Code, the chief may establish 
classc's of mining industries, has<'cl upon industrial 
cate•gorics, combinations of minerals produced, 
and geological conditio11s in which surface min
ing operations occur, and may prescribe different 
rules consislcut with such performance standards 
for each such class. For the purpose of apportion
i11g the workload of the division between the 
quarters of the year, the rules may require that 
applications for permits and annual reports be 
filed in different quarters of the year, depending 
upon the county in which the operation is located. 

§ 1514.09 Reclamation Board of Review 
membership. 

The reclamation hoard of review established 
pursuant to section 1513.0.5 of the Revised Code 
shall serve as the reclamation board of review 
pursuant to this chapter. However, whenever the 
r('clamation board of review is considering any 
appeal pertaining to surface mining, as dis
tinguished from coal strip mining, the member 
representing the coal strip mine operators shall 
he replaced by a person who, by reason of his 
previous vocation, employment, or affiliations, 
can be classed as a representative of surface 
mine operators. The appointment of said person 
shall be made in accordance with section 1513.05 
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of I he Hevised Code and his term shall be con
cmrC'11 t with that of the representative of the 
coal strip mine operators. 

Notwithstanding section 1513.14 of the Revised 
Cocl<', appeals from an order of the board per
I ai11i11g lo surface mining may be taken to the 
com! of ('OtnllHlll pleas of the county in which 
tll<' operatiou is localec.l, or to the court of com-
111011 plC'as of Franklin county. 

§ 1514.10 Violations 

No person shall: 
(A) Engage in surface mining without a per

mit; 
(B) Exceed· the limits of a surface mining per

mit or amendment to a permit by mining land 
contiguous to an area of land affected under a 
permit or amendment, which contiguous land is 
not under permit or amendment; 

( C) Purposely misrepresent or omit any ma
terial fact in an application for a surface mining 
permit or amendment, an annual or final report, 
or i11 ally hearing or investigation conducted by 
the chief of the division of reclamation or the 
reclamation board of review; 

( D) Fail to perform any measure set forth in 
tlH· approv<1<l plan of mi11i11g and reclamation 
tlial is 11eccssary lo prt'vcnl damage lo adjoi11i11g 
prop<'rly or lo ac.:hicvc a performance stamlar<l 
in division (A) (9) of scc.:lio11 1.514.02 of the 
Hcvisc(l Cocle, or violate any other requirement 
of this chapter, a rule adopted thereunder, or 'ln 

order of the chief of redamation. 

§ 1514.11 Surface mining administration 
fund. 

There is hereby created in the state treasury 
a fund to be known as the "surface mining ad
mi11istration fund." Permit fees and filing fees 
collected pursuant to sections 1514.02 and 1514.-
0.'3 of the Revised Code shall be credited to such 
fund in accordance with said sections. Fines col
Jccte<l pursuant to section 1514.99 of the Revised 
Code shall be paid into the surface mining ad
ministration fund. At the end of each fiscal year 
a11 amount equal to that year's expenses of the 
division of. reclamation incurred in the adminis
tration and enforcement of Chapter 1514. of 
the Revised Code shall be transferred from the 
surface mining administration fund to the credit 
of the general revenue fund. 

§ 1514.99 Penalties. 

(A) Whoever violates division (A) of section 
1.514.10 of the Revised Code may be fined not 
more than five thousand dollars plus not more 
than one thousand dollars per acre of land af
fected, and is responsible for achieving reclama
tion of the land as required pursuant to Chapter 
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1514. of the Revised Code. 
( B) Whoever violates division ( B) of section 

1514.10 of the Revised Code may be fined not 
more than one thousand dollars per acre of land 
alfcct<~d that is 11ot under permit, and is responsi
ble for achieving r('clamation of the land as 
r<~quircd pursuant lo Chapter 1514. of the He
viS<!d ( :ode. 

( C) Whocwr violates division ( C) of section 
1514.10 of the Hevis<·cl Code may be fined not 
less tlia11 one hundred nor more than one thou
sand dollars, or imprisoned not more than six 
months, or both. 

(D) Whoever violates division (D) of section 
1514.10 of the Revised Code may be fined not 
less than one hundred nor more than one thou
sand dollars for a first offense. For each subse
quent offense, on one or more permits held by 
such persons, such person may be fined not less 
than two hundred nor more than five thousand 
doHars, or imprisoned not more than six months, 
or both. The permit of any person convicted of 
a third offense may he revoked by the court at 
th<' time of such conviction, and such court at 
snc.:h time may further order that no permit or 
amendmenl to pem1it may be issued to such 
person under Chapter 1514. of the Revised Code 
for a period of five years from the date of such 
co11victio11. Nothing co11tai11e<l in this section shall 
lil' construed to limit or affect the authority of 
the chief granted by this chapter. 

§ 4 11 Mining near roads. 

(A) Unless a permit has been issued by the 
director of transportation, or the board of county 
commissioners, or the board of township trustees, 
or such other public authority that is charged by • 
law with the maintenance of a public road, and 
the approval of the chief of the division of recla
mation in the department of natural resources 
has been obtained, no person, firm, or corpora
tion, engaged in mining or quarrying any min
eral, coal, stone, or clay, shall: 

(1) Extend part of an open pit excavation 
closer than filty of horizontal distance to any 
part of a public road; 

(2) Deposit mine refuse or removed 
den: 

(a) Closer to a public road than a line parallel 
to the boundary line of such road and Bfty feet 
of horizontal distance away from ruch road and 
at the same elevation as the elevation of the 
crown of ruch road; · 

(b) Higher than a line beginning at a point 
.fifty feet of horizontal distance away from such 
road and at the same elevation as the elevation of 
the crown of such road, and extending from such 
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beginning point upward and away from such road 
at an angle of forty degrees from the horizontal 
plane. 

Any person. firm, or corporation desiring such 
a permit shall apply in writing therefor to the 
propn puhlic authority, .md shall describe in such 
applilation the excavating or depositing of mine 
ref use or removed overburden which it will do 
and for which it requests a permit. The applicant 
shall also furnish such public authority with such 
additional data and information concerning such 
work as such public authority may request and 
which shall be relevant, in making the determina
tion which such public authority is required to 
makt' as to the amount of bond or other securffy ~ 
the applicant shall be required to deposit before 
such a permit is issued to the applicant. 

Upon receipt of such an application such public 
authontv shaH promptly consider what damage, 
if any. may be done to such public highway by 
the excavating or depositing of mine refuse or 
removed overburclen for which the permit is re
quested, and estimate the reasonable cost of re
pairmg suc:h damage, if any should occur, and fix 
tht• amount of such estimate of cost as the amount 
of bond or other security which the applicant shall 
deposit with such public authority upon issuance 
of the permit r.equested, to ensure payment of the 
< ·o-.t of repairing any such damage which might 
ot < t1r. Such public authority shall promptly notify 
tlw applicant of the amount of bond or other 
st-ct1rilv it has so fixed. 

l • p, ► 1, approval llf the chid of tlw division of 
r,·clarn:it1n11 a11d dqHls1t with the public authority 
ol .1 ,111 t'I., bond signed hv the applicant as prin-
1 ip.tl, .111d Ii,· a surety cornpany authorized to 

tr.111,.11'1 l111,i11<·,s i11 this stair- as surety, or of cash 
or other s,·<·11rit,· satisfodorv tu such p11hlic au
th,,rif\·, in the arnoullt fix<'d hv s11ch a11thoritv, 
,tit(! cor1ditilllled upon the pavm~·nt to such public 
a11thoritv hv applica11t of the cost of repairing 
;1m· cl.1magt· to s11c-h p11hlic road occurring as a 
n·,1ilt of the <'Xcavating or depositing of mine 
rd1 rw or n•mo,·ed o,·crhnrdcn for which th<' 
pnrnii ,,·as iss1wd, the p11hlic authority shall issue 
to tlw applicant the permit for vvhich applicant 
applied. 

If, at the end of three years after such excava
tion or deposit of mine refuse or removed over
burden is made, the licensee shall have paid or 
caused to be paid all cost of repairing any damage 
to such public road occurring within such time 
as a result of such excavating or depositing for 
which such permit was issued, or, if within such 
period of time no such damage to such shall have 
occurred, the bond or cash or other security de
posited with the public authority upon the issu
ance of such permit, shall be released and re-
turned to such applicant. . 

(B) Any person, firm, or corporation owning 
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any land containing mineral, c.:oal, stone, or clay, 
and over any portion of which any state, county, 
or township road or public highway passes, may 
drill, Pxcavate, mim'. or quarry through or under 
,11<:h road. Before ,aid work shall be eommt'neccl. 
such pt•rson, firm, or rnrporatio11 shall exceutt
and d(•liv<'r to tlu· din·dor of tr:msportatiou in 
<:as<· of state roads, to llw board of county C'om
missiourrs in cas<' o! co11nty roads, or to the hoard 
of township trnstet•s in ease of township roads, 
a ho11<l, with good and sufficient surety in such 
amount as shall b<' considered by the dirt>c·tor, 
the hoard of county commissioners, or the board 
of township trustees, sufficient to cover any dam-

, ages that may accrue by excavating, mining, or 
quarrying through or under any such road, the 
same to be approved by such director, board of 
county commissioners, or board of township trns
tees. Such bond shall be eon<litione<l that while 
crossing over or mining or quarrying under any 
such road, a safe and unobstructed passageway 
or roa<l shall be kept open by such person, firm, 
or corporation for the p11hlic use, and as soon as 
praetic:able, such road shall he fu]ly n·stored to 
its original safe and passable condition. When 
such crossing is made bv excavation at a depth of 
more than thirtv feet below the surface of such 
road, the perso~, firm. or corporation making the 
same shalJ be liable to the director, hoard of 
eounty commissioners. or hoard of township trus
ti:'es for any damage that mav aecrne by such 
tixcavalion, and shall he held to f11l1y n·pair any 
~11d1 damage and to n·store s11ch road to its 
rn igi11al .o;af(' and passable c:011dition. The right 
to mine or quarry a('ross or 1111dcr p11lilic high. 
wavs as provided in this S<~dion, shall aC'('rue to 
the owner. lessPe, or ag,·nt of th<' land upon or 
through which such highway passes. 

As used in this section, "road .. or .. highway"_ 
means the entire right of way as well as the 
improved portion thereof, and includes bridges. 
viaducts, grade separations, appurtenances, and 
approaches on or to such road or highway. 

§ 57 48.02 Excise tax on severance of 
natural resources. 

For the purpose of providing revenue with 
which to meet the environmental management 
needs of this state and the reclamation of land 
affected by strip mining, an excise tax is hereby 
levied on the privilege of engaging in the sever
ance of natural resources from the soil or water 
of this state. Such tax shall be imposed upon the 
severer and shall be: 
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(A) Four cents per ton of coal; 
(B) Four cents per ton of salt; 
(C) One cent per ton of limestone or dolomite: 
(D) One cent per ton of sand and gravel; 
(E) Three cents per barrel of oil; 



(F) One cent per thousand cubic feet of natural 
gas. 

The moneys received by the treasurer of state 
from the tax levied in this section shall be cred
ited to the general revenue fund and shall be 
used for the -furtherance of environmental pro
tection activities of the state and for the recla-

mation of land aff ec-ted by strip minin~. 

( >i, tlw day fixed li,r tlw pav11H·11t ol the :-.t·vt·r
.111< ,. I.ix 1eq11in·d to llt' paid hy this :-.t·diou, :-.ud, 

f.1.\, \\ 1th any J)<'Haltics or inlt·rcst th1·n·on, shall 
1)<"<"<>111,· a li,·11 011 all pnl\wrty of the taxpayer in 
1!11, ,tatt', whether such prop<.·rty is ernploy<•<l by 
I he taxpayer in the prosecution of its husine~s 
or 1, in the hands of an assignee, trustee, or 
H'(T 1 \'er for the benefit of creditors or stock
holders. Such lien shall continue until such 
taxe:-.. togethe-r with any penalties or interest 
thereon, are paid. 

Upon failure of such taxpayer to pay such tu 
on the day fixed for payment, the tax commis-
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sioner may .6le, for which no filing fee shall be 
charged, in the office of the county recorder in 
each county in this state in which the taxpayer 
owns or has a beneficial interest in real estate, 
notice of such lien containing a brief description 
of such real estate. Such Hoo shall not be valid 
a~ against any mortgagee, purch~ser, or judg-

ment creditor whose rights have attached prior 
to the time such notice is filed in the county in 
whkh the real estate which is the subject of 
such mortgage, purchase, or judgment Hen is 
located. Such notice shall be recorded in a book 
kept by the recorder called the .. severance tax 
lien record" and indexed under the name of the 
taxpayer charged with such tax. When the tax, 

together with any penalties or interest thereon, 
has been paid, the tax commissioner shall fur
nish to the taxpayer an acknowledgment of 
such payment, which the taxpayer may _record 
with the recorder of each county in which notice 
of the lien has been filed. 
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APPENDIX C-5 

COMI\/IENTS 

\~-Y0:.\lING ENVIRONMENTAL QUALITY ACT OF l 973 

INTRODUCTION 

The Wyoming Legislature recently approved the En
-. :z-:,runenfal Quality Act of 1973.1 The Act recognizes that 
:•·!:'r:idntion of air, water and land resources is an important 
:~::tl pressing concern to the state. The statutory and adminis
• ~ t irn environmental protection systems were re~organized 
:.'.:•i 11pdnted to enable the state to "prevent, reduce and elimi
• _-tr,• pollution. m 

The legislature sought to retain state control of environ
~: ;.-nt:i l protection efforts by setting standards comparable 
• -, minimum federal standards, and by providing flexible 
;"'>·;:ulatory procedures capable of adjusting to changes in those 
r:1inimum federal standards. The Act provides for elimination 
.-.( present pollution and for planning to prevent future pol
>.:tion.3 

Two features of the Act are worthy of note. First is the 
::~p:irity between-the provisions of the land quality section, 
.\.~:'"le Four, and those of the other sections which deal with 
::..;:-. ·.;·ater, and solid waste management.4 The Land Quality 
-.:.:d,~ contains fairly specific standards against which the 
~ .. ,rf,mnanee of the administrators may be judged.5 These 
·,~.1.::,.brd:--- also provide guidance for the formulation of new· 
~-;>~ awl regulations. The other three sections of the Act, -
:-.- -·.,·,·n·r, estnblish an administrative structure without stat-~ 
:~•

1ry ~uide1ines. The emphasis which the legislature placed_.: 
·-!~ b?:,l <prnlity is doubtless a reflection of its concern about-_ 
~:-.•• lEagnitude of impending surface mining activities. The_ 
~·-~-~btnr(• did not deal "directly with air and water quality 

• ·--------------------------
~- ~:Yo. Sur. §§ 35-502.1 to .56 (Supp. 1973) . 
.. _ l. Yo. Sr AT. § 35-502.2 (Supp. 1973). 
l ~-Yo. ~TAT. § 35-502.2 (Supp. 1973); 42 U.S.C. § 1857(b) (1) (1970). The 
, • _Y'lrnin~ Act parrots language from the federal Clean Air ·Act. 

~-:~ qu:ihty provisions are found in Article -2 of the Act, WYO. STAT. § 85-. 
tt\!~ to .17 (S~pp,_. ln73). Water Quality provisions are listed in Article 
f. _1 ?· STAT. §s 3.>-502.18 to .19 (Supp. 1973). Solid Waste management 

; .=--o\~_Ions are in Article 5, WYO. STAT. § 35--502.42 to .44 (Supp. 1973). 
~-~ YO. STAT. §§ 35-502.21 and .25 (Supp. 1973). 

• 1?7 t by th-, University of Wyoming 
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standards because these areas are covered extensively under 
federal law. 

Second, the Act completely reorganizes the state agencies 
which cleal with environmental protection by transferring the -
powers and duties of pre-existing governmental entities to 
the new Departmen_t of Environmental Qua1ity.6 The depart
ment is headed by a director who is appointed by the governor. 
It is composed of an independent Environmental Quality 
Council, separate administrative divisions for land, air and 
water quality, ancl advisory boards for each of the three divi
sions. Each board will include a representative of inc1ustTy, 
agTiculture and political subdivisions and two members repre
senting the public interest.7 Their purpose is to assist the 
administrators of the divisions in formulating rules and 
regulation and to act as general consultants to the adminis
trator. 1'Iembers of the Council, the advisory boards and the 
director are all appointed by the governor. 

The Act superimposes the seven-member Environmental 
Quality Council on the regular administrative structure.8 The 
Council has both quasi-legislative and quasi-judicial authority. 
It is responsible for promulgating rli.les and regulations that 
have been recommended by the division administrators and 
their advisory lJoards. It also acts as a hearing examiner for 
cases arising under these rules and regulations ancl must 
approve cease and desist orders issued by the director. The 
Council may also prohibit surface mining in certain areas 

• by designating them unique historical, archeological or scenic 
sites.9 • 

... 
The day-to-day administration of the Act is handled by 

the clivision administrators who are appointed by the director. 
They will issue all permits, and licenses, set bonds, determine 
specific pollution standards, conduct inspections and monitor
ing activities and r~commend rules and regulations for promul
gation· by the Council.1° The adyisory board in each division 
,,ill work in conjunction with. the- administrator _in recom-

6. WYO. STAT. § 35-502.6 . 
'7. WYO. STAT. § 35-502.13. 
8. WYO. STAT. §§ 35-502.11 and. 12. 
9. WYO. STAT. §§ 35-502.12(a)° (v) and_·.24(g) {iv) .. 

10. WYO. STAT. § 35-5_02.10. . . - ... -· ... 
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mending the rules and regulations, preparing yearly reports 
to the governor and encouTaging coordination with other de
partments and governmental agencies. 

The director has the authority to carry out the general 
policies of the Act, conduct inspections and inYestigatiYe ac
tivities, commission research projects, administer grants, is
ue emergency cease and desist orders, and perform all acts 
necessary to the enforcement of the Act and its pursuant 
regulations.11 

This department structure grants the Council broad lati
tude to determine the quality of Wyoming's air, water and 
land. Implementing the spirit as well as the specific statutory 
proYisions of the Act will require appointment to the Council 
ancl advisory boards of individuals who are environmentaUy 
concerned, knowledgeable , reasonable and who are "-rilling to 
enforce it. This ultimately places a heavy responsibility on 
the governor for implementing the Act. 

The following four comments contain an explanation of • 
the practical workings of the Act and an analysis. of its poten
Jial strengths and weaknesses. Section I of the comment con
cerns the air quality provisions of the Act and was wi·itten by 
}Iarilyn S. Kite. The water quality provisions are co-vered in 
Section II, which was written by Ted Orf. The provisions 
roncerning land quality are discussed in Section III; this was 
,-rritten by Robert E. Brown. Section IV on solid waste man
ngement, Section Von granting of variances under the Act, 
Section VI on permits and Section VII on enforcement -were 
written by J. 1fichael lVIorgan. 

11. WYO. STAT. § 35-502.9. 
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SECTION I. AIR QUALITY 

The .Air Quality portion of the 1Vyoming Environmental 
Quality Act (EQA) supersedes the previous Air Quality .A.ct 
passed during the 1967 legislative session.1 It is the purpose 
of this comment to analyze the Air Quality didsion of the 
Act, to point out the changes made in the old Air Quality Act, 
to examine the effectiveness of enforcement of the .A..ir Quality 
regulations, and to delineate some aTeas of \Yeakness and pos
sible improvements. As a general observation, the new Act. 
has strengthened the powers of the Director and made tigl1ter 
controls of afr pollution possible in \Vyoming.~ This actio11 
of the Wyoming Legislature seems to demonstrate recognition 
of air pollution as a problem even in the ·wide open spaces, and. 
the desire of the state to "prevent, reduce and eliminatern 
ah- pollution. The magnitude of the national problem is 
demonstrated by the study that the Environmental Protection 
.Agency (EP .A) recently completed on the 1968 national costs 
of air pollution.4 The costs totaled $6.1 billion, including 
damage estimates to residential property, materials, health, 
and vegetation. It was estimated that 18-20% of the $2 bil-

·- lion of national health costs resulted from air pollution. Pro
vided that sufficient funding is available to allow adequate 
enforcement, the .Air Quality portion of the "\Vyoming En
vironmental Quality A.ct can efficiently and ef fecfrrely deal 
with air pollution in Wyoming. 

CHANGES :MADE FRO?rI 1967 Am QUALITY ACT 

1fost of the significant alterations °\\ere made to bring the 
Wyoming .A.ct into compliance "With the federal requirements 
under the Clear .Air .A.ct. In 1972, the EP .A rejected Wyo
ming's implementation plan on three points.5 All of these 
contested areas were corrected by the 1973 .A.ct. 

First, the federal regulations require the state plans to 
show their leg·al authority to "prevent construction, moclifi-

1. Ch. 234, § 1, [1973] WYO. SESS. LAWS 412. See also discussion of repealed 
act in Comment, The Wyoming Air Quality Act, 4 Lk....;o & WATER L. REV. 
159 (1969). 

2. The director is the head administrative officer of the Environmental Quality 
Department as explained in the introduction. Defined at WYO. STAT § 35-
502.3a (iii). 

3. WYO. STAT. § 35-502 ( Supp. 1973). 
4. 4 ENVIRONMENT REPORTER 197 (June 8, 1973). 
5. The Denver Post, June 2, 1972, at 38, col. 1. 

Copyright© 1974 by the University of Wyoming 



lxxxix 

70 LAND AND ,v ATER LA w REVIEW Vol. IX 

cation or operation of any stationary source at any location · 
where emissions from such source will prevent the attainment 

• or maintenance of a national standard.' '6 TJ:he previous imple
mentation plan stated that Wyoming had no such authority to -, 
comply with this requirement.7 This position \vas subst.an-: 
tiated by an .Attorney General's letter stating his opinion to .. 
that effect, in the appendix of the plan.8 However, the 1973. • 
EQA included in the Administrators's power the authority • 
to recommend to the Director regulations to prevent con-·-· 
struction, modification or operation of any stationary source.9 

• 

The wording follows exactly the requirement of the regulation 
previously quoted. This provision can be used to prevent the. 
entrance of new industries unwilling to meet the air standards 
or to prevent modification of an existing source causing it to· 
violate the standarcls.10 However it should be 110ted that, sirrli
lar to the basic format of the Act, this is merely legal authority 
for such action, not a legal requirement. Whether such regu
lations are actually promulgated depends on the discretion of· 
the Director, and the decisions of the Administrator, Advisory.
Boards, and Council. 

A second change gives the adminhtrator the authority to 
require operators to keep records and malrn reports.11 This,_ 
is also required of the state implementation plans by the fed-< 
eral regula tions.12 In conjunction with the record. keeping t 
requirement, the 1973 Act gives the authority to the Aclminis-? 
trator to require operators to "install, use and maintain moni-) 
toring equipment,' ns an additional requirement of the federal•) 
regulations.14 The foregoing can be used to force self-regu-:j 
lation on the operators of pollution sources, and relieve s.ome} 
of the burden of enforcement £rom the Air Quality Division] 
itself. t 

6. 42 U.S.C. § 1857 et seq., EPA Reg.§ 410.11a(4), 36 Fed. Reg. 15489 (1971)./i 
7. Air Quality Section, Wyoming Division of Health and Medical Services, 

lMPLEMENTATION,P.LAN FOR AIR QUALITY CONTROL, STATE OF WYOMING, § I!
B (4) (1972). 

8. Id. at Appendi..""t F. 
9. WYO. STAT. § 35-502.l 7c (Supp. 1973). ·: 

10. Chuck Ward. Wyoming's· Air Quality Program,,-A Report fo the P.ublic, .: 
Air Quality Section., Wyoming Division of Health and Medical Services, 
August, 1972, at 14. 

11. WYO. STAT. § 35-502.lOa (iii), (vii) (A) & (B) (Supp., 1973). 
12. EPA Reg. § 420.lla (5), 36 Fed. Reg. 15489 (1971). 
13. WYO. STAT. § 35-502.l0a (Yii) (C) & (D) (Supp. 1973). 
14. EPA Reg. § 420.lla(6), 36 Fed. Reg. 15489 (1971). 
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.A third change required by federal regulation15 will make 
all records, reports, and regulations aT"ailable to the public 
unless special circumstances are sho'\\'11.16 The earlier pro
vision of the 1967 .Air Quality Act required the owner or oper
ator to consent before certain information could be made pub~ 
lie, although compilations of tl1e Air Quality Council were 
public.17 

A fourth change was made, although not as a require
ment of the EP .A. regulations. The old 1967 Wyoming Act 
provided that standards devised could not e::s:ceed federal 
standards.18 In other words, Wyoming's requirements could 
not be any stricter than the federal ones. The 1973 A.c~ simply 
deletes these words, and allows any regulations '' as may be 
necessary to prevent, abate or control pollution. " 19 Now, al
though Wyoming standards cannot be lower than nationa~ 
ones,2° they can be higher. This would seem· a signific.::1.nt 
change and could become a possible means of Wyoming stay
ing ahead of the air pollution problem. With the use of 
strict standards, thls state could be involved in prevention 
rather than cure. Thus, this state, with its relati"rnly clean 
air, can attempt to learn from the experiences of the more 
populated areas and stop the pollution before it starts. 

The changes made brought Wyoming's plan into com
pliance with the federal requirements. This made the federal 
intervention provided for in the Clean .Air .A.et unnecessary .21 

At the present time, Wyoming's implementation plan. has 
been approved, subject to new EP .A. regulations regarding 
non-degradation, which will be discussed later. ]Jost of the 
changes made simply gave the Administrators and Director 
greater. authority to exercise their discretion, Tather than 
requiring such acts statutorily. 

15. EPA Reg. § 420.11a(6), 36 Fed.· Reg. 15489 (1971). 
16. WYO. STAT. § 35-502.53a (Supp. 1973). If the admlnistrator is convinced 

that exposure of the information would cau=:e injury to the competitive 
position of those concerned, such as divulging trade secrets. he may keep 
the information confidential. 

17. Ch. 186, § 13, [1967] WYO. SESS. LAWS 540. 
18. Ch. 186, § 13, [1967] WYO. SESS. LAWS 535. 
19. WYO. STAT. § 35-502.17a (Supp. 1973). 
20. EPA Reg. § 420.lla(l), 36 Fed. Reg. 15489 (1971). 
21. 42 U.S.C. § 1857c-5 (1970). 
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Ex:FORCEMEXT AKD EF.fECTITE~ESS 

This section is not intended to he a scientific analysis of 
the adequacy of the ambient and emission standards. Rather, 
it "~in be clirectecl to federal enforcement provisions as they 
relate to the 1tVyoming Act, ancl some of the logistics problems 
in enforcement itself. • 

The enforcement scheme set up by the Clean .. Air Act pro
vides that the state shall have the primary responsibility.22 

However, various provisions of the Act provide for federal 
action if the state fails to meet its responsibility. For exam- • 
ple, if the EPA becomes aware of a violation within· the state 
of the state implementation plan, it notifies the violator and 
the state, then after 30 days, it issues a compliance order. 
FiJrnlly, the EPA can resort to injunctive action.23 If the 
EPA believes the state is failing to enforce its O"\Vn plan, after 
30 day notice it will give public notice of a period of '' federally 
assumed enforcement, " 24 thus putting pressure on local au
thorities to get the job done. 

.Although explicit federal powers of enforcement are 
spelled out in the 1970 amendn1ents to the Clean .Air .Act, 
aetual instances of federal enforcemerit ·are rare. .As of J anu
a1·y, 1973, only two thirty-day notices have been issued by the 

25 In reality, federal action has generally been limited 
establishing standards and passing on state implementation 

plans.26 

State enforcement, as provided by the Wyoming- Act, con
sists mainly of cease and desist orders and fines. 27 The policy 

the Director of ~nviromnent Quality, ~Ir. Robert Sundin, 
.is ·pr:in1arily one of conference, negotiation, and persuasion 
with the owners and operators of sources, coming to the de
sired result without the use of finers and orders. However, 

. 22. 42 U.S.C. § 1957c-2 (a) (1970). 
23. 42 U.S.C. § 1857c-2 (a) (1970); Keener, A Current Survey of Federal Air 

Quality Control-Legislation and Regulation, 5 NAT"CJRAL RESOURCE LAW 42, 
46 (1972). 

24. 42 U.S.C. § 1857c-8 (a) (1970). 
25. Jones, Enforcement of Clean Air Amendments of 1970, 48 NOTRE DAME 

LAW 921, 923 (1973) ~ 
26. Id. 
27. Penalties, as they apply to the entire act are dealt with in detail in a 

separate section of this article. 
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cease and desist orders have been issued ancl brought about 
,·ornpliance ,,-i.th the regulations.23 

The largest factor iu effective enforcement is ac1equa te 
manpower to serve as Air Quality Control engineers and quali
fied observers. No matter how well-drawn the regulations are, 
tlle Act will be ineffective without adequate enforcement. In 
most cases it will probably cost owners and operatoTS of pollu
tion sources money to comply with the .A.ct. Thus, this com
pliance must be encouraged by adequate enforcement of the 
J .. ct 's penalties. .As an example, it was estimated that to ad
minister Indiana's .Air Quality Plan, it would require 168 
man-years of effort.29 In contrast Wyoming's Air Quality 
Division currently consists of 5 persons. The .Air Quality 
Division was b'udgeted $83,255 by the last legislative session. 
Some additional funding is provided by the EPA. Of course, 
equally as important as finances are the quality and dedication 
of the administrators and directors. Currently, the enforce
ment is being effectively carried out. 1-Iowe-v-er, with the size 
of the state and the increased industrial development, in
creasing numbers of enforcement officials will become more 
_necessary. In the future, adequate protection ·of "\Vyoming's 
ah' will ,require an increased amount of money alloted to it. 

At first glance, a possible loop-hole in enforcement of the 
regulations is the variance provision as it is discussed in a 
~eparate section of this article. However, this iclea is quickly 
,lispersed when it is learned that Wyoming has, as of Septem
ber 1973, not granted a single variance. 30 

POTENTIAL WEAK...1\fESSES oF·-wY01\UNG AcT 

.Although the air quality portion of Wyoming's EQA 
seems improved and strengthened over the 1967 law, there are 
seYeral factors that have been omitted or could have been dealt 
\\·ith differently. As a .result of the basic structure of the .A.ct, 
many of these problems can be dealt with by regulation and 
do not require further legislation. .The Act is basically an 
28. Supra note 10, at 15. 
29. Supra note 25, at 926. A man-year is a unit of measurement, being the 

work of one man for one year. -
30. Interview with Robert A. Sundin, Director of the Department of Environ

mental Quality, in Cheyenne, Wyoming-. Sept. n. 1973 . 
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forrnance for new sources. Since the State may "\\°ell become 
involved in this area with federal action, it would strengthen 
Hs position to have these federal standards included in its 
regulations. 

..Another important problem with the 1973 .A.ct is that there 
are no regulations or plans for the prevention of significant 
deterioration of existing air quality as required by EPA 
regulations.3

G The requirements of non-degradation clause 
have been debated and have resulted in a recent court decision 
which caused the "\Vyoming Implementation Plan to be in a 
state of limbo, waiting for EPA regulations to follow . .A brief 
discussion of this case is necessary to understand "'\Vyoming )s 
position and the importance of this type of control. 

In 1\1ay 1972, the Sierra Club brought suit against the 
EPA trying to force its federal adimnistrator to require all 
state implementation plans to provide control strategy to pre
vent significant deterioration of relatively clean air.40 The 
U. S. District Court of the District of Columbia held that an 
injunction would lie baTring approval of any state plan which 
would conceivably allow significant deterioration of the air 
quality. The national ambient air standards set a maximum 
level that pollution cannot exceed. :However, many areas of 
relatively clean air could be significantly more pollt,1tecl and 
still be within the national requirements.~1 The cou1't held 
that the combination of the purpose of the Act being "to pro
tect and enhance" air quality, the regulations which allow 
states to set higher standards than the federal ones, and the 
specific regulation against allowance of significant deterior
ation of existing air quality,42 make non-degradation part of 
the requirements of the Clean Air .Act. 43 However, the EP 1\ 
has not yet adopted guidelines for non-degradation plans. 
The Wyoming Act will be required to include such pro-dsions 
when they are promulgated. 

39. EPA Reg. § 410.2 (c), 36 F~d. Reg. 8187 (1971). 
40. Sierra Club v. Ruckelshaus, 344 F. Supp. 253 (D.D.C. 1972). This was af

firmed by a four-four tie of the Supreme Court. 41 U.S.J,:.,.W. 4825 (U.S~ 
June 11, 1973). , 

41. Note, The Clean Air Act and The Concept of Non-Degradation, Sierra Club 
v. Ruckelshaus, 2 ECOLOGY L. Q. 801 (1972). • • 

42. Supra note 39. 
43. Supra, note 40, at 256. 
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This particular idea has special im1)ortance in Wyoming. 
As a relatively clean and sparsely populated state, the ambient _ 

· levels coud seriousy increase in some areas ancl still meet . 
federal and state requirements. Although these requirements 
could be covered by regulation, a general policy of non-degra
dation in the statute itself would considerably strengthen it. 
The Director, Tu.Ir. Sundin, has indicated that this will requiTe 
considerable testing of present air conditions all over the 
state to develop a basis on which to apply the percentage 
incTements of ambient levels that will be allowable. 

There are several methods of controlling the degradation 
process and the actual effectiveness may depend on which 
method is chosen for vVyoming.44 Four such plans.have been 
suggested. 1) The Air Quality Increment plan would provide 
for a uniform national allow-able increase in particulate and 
and sulphur clioride pollutant concentration over 1972 levels. 
2) The Emission Limitation plan would set an average ceiling' 
for only particulate and sulphur dioxide for an air quality 
region.· 3) The Local Definition plan would allow each state
to determine on a case-to-case basis if a new source would 
cause significant deterioration. 4) An Area Classification 
plan would allow zones to be drawn with varyfog degrees of 
pollution allowed.45 

Some factors to consider in selecting such a plan are 1) : 
that it deals with all pollutants ancl all significant sources, · 
2) that some sort of national, uniform limits be set, 3) that 
regulations apply to all pollution not just ground level, and 
4) that some small sources may be exempted.46 N on-degrada- . 
tion will probably be the area of the most significant change 
made in the "\Vyoming act in the near future. • 

A final asp~ct of the 1973 .Act that may require additional 
attention is in the area of licensing and permits. No specific 
standards are set either in the act or the regulations for when 
licenses or permits are necessary and exactly what prerequi
sites must be met before grapting them. It appears that li-
44. High Country News, Aug. 31, 1973, at 10, col. 4. 
45. Id. 
46. Id. 
47. Note, Le9al Aspects of Air Pollutwn Control in Ohio11 197111 40 CINN. L. REr 

611, 529 (1971). 
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censes may be discretionary as to lvhen ancl if they are re
quired. Although some discretion on the part of tbe Adminis
trator and Director is desirable, more definite standards would 
be helpful to all parties. Enforcement may be aided if_ defi
nite state licensing requirements must be met initially. Espe
cially with the new provision that allows prevention of con
struction of a source if it would increase ambient levels be
yond the limits, it would seem inherent that some type of li
censing is necessary to provide the division with the oppor
tunity to exercise its power and prevent construction. Licens
ing could easily be dealt with in the form of regulations, with 
all penalty provisions of the Act applying. 

CONCLUSION 

From the environmental standpoint, the Air Quality por
tion of the Wyoming EQA substantially strengthened the pre
·dous air quality laws. The increased authority of the Director 
to actually prevent construction of detrimental sources, and 
to require owners and operators to test, monitor and report 
their contributions to air pollution, creates a much firmer 
stand against the pollution of Wyoming air. The factor that is 
in greatest need of improvement is in the area of non-degra
dation. Wyoming is in a unique position ldth the quality of 
air that we presently enjoy . .An effective program that would 
prevent significant deterioration of the air quality could make 
it possible for Wyoming to avoid the problems and expense 
that other areas of the country are undergoing. Strict non
degradation regulations may discourage incoming industry. 
However, if national standards are adopted, industry would 
face the same restrictions everywhere and would not specifi
cally avoid Wyoming. 

As a result of the structure of the Act, its success is 
greatly dependent on the discretion of the Director, Adminis
trator, advisory boards, and council. In the air quality por
tion, the Administrator is given enabling authority to actu
ally carry out the policy of the Act. To aid in this effort sig
nificant funding is essential in order to enforce and carry 
out the requirements of the Air Quality Division. 
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In comparison with other states, Wyoming's act appears 
to be more effective. For example, Ohio's does not even pro- _ 
vide for cease and desist orders, -or reports from pollutors 
themselves.47 Thus, vVyoming has the tools in the 1973 En
vironmental Quality Act. It remains to be seen whether 
sufficient funding and effective administration can combine 
to keep the "\Vyoming air clean. 

MARILYN S. KITE • 

.... 
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~ECTION II. THE WYOMING ,v ATER QUALITY ACT 
.\\D THE FEDERAL ,v ATER POLLUTION CONTROL 

ACT AMENDMENTS OF 1972: A CO-MPARISON 

~\rticle 3 of the Wyoming Environmental Quality .c\.ct1 

:.~ J 1rirnnri1y concerned with water quality. It is the first com
:-:,·1ie::iYr water pollution control act in the state, replacing 
~ !:,· pro-dsions of the 1929 Public Health Chapter2 which dealt 
-,,.·ith pnhlic drinking water supply. The water quality article 
-~inEnt be considered alone, but must be read in conjunction 
·s:· h t hr administrative procedures of the act in its entirety.3 

There is no question that the impetus for the act and its 
. -~rudnre was a direct consequence of the Federal Water 
•tialit~- .Act. Amendments of 1972.4 The state act is brief and 
: :i.-~ frw substantive provisions. Thus, the administration 
·,:.·:11 h:n-e the flexibility to adapt state regulations to the ever
•'!i:m~ing federal requirements. Hopefully, the administrator 
-.;·ill be able to woTk closely with the regional administrator 
.-.f the Environmental Protection Agency so that Wyoming 
w:it~~r u~crs will have a minimum of red tape. 

ie amendments to the Federal Water Pollution Control 
\,•• ,·~t:d1]ished a system called the National Pollutant Dis

--b r~e Elimination System (hereafter referred to as 
\ f> PE~) .5 This system makes it illegal to make discharges 
.-. : ~ Jw11 t a permit, and creates guidelines as to when permits 
·.t.·: :r h·· i:-:sued. 

The federal act authorizes the state to administer its own 
;--·rmit program, which must conform to the federal act.6 The 
\

1:y .. rning administrator has been required by the Wyoming 
--~•·: t, 1 nTommencl such rules, regulations, standards, and per
::·,: t :-:y:-:terns authorized pursuant to the federal code.7 In 
•:-•:•·r \\~yorning to administer its own permit system, the 

,,_·, .·.-,·rn11r must submit t6 the E.P . .A. a full and complete de
-,,:-i.i •tion of the program.8 ~.iiJI procedures must be in the • 

L \\~YO. STAT. § 35-502.18, 19 (1973) . 
.. ~~- 'i:o. STAT. § 35-184 to § 35-186, § 35-183 to § 35-195 (1957). 
:· .," 'tt:o: SST AT. § 35-502.1 et. seq. (1973) . 
!.. ~~ C • .C. § 1251 et. seq (1973). 
~: ::::.. _.s.c. § 1342 (1973). 
.:;· ~';~ _l -~:C. § 1342 (b) (1973). 
; ~· \O: -~TAT. § 35-502.19 (a) (v) (1973). 

:.'1;~-~::-,r~-C. § ;342 _(b). (1973). 
., - l 97 4 by tne Ur.1vers1ty of Wyoming 
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form of valid state statutes and regulations, and must be cer
tified by the· attorney general a:s adequate to meet the require--,· 
men ts of the federal Iaw.9 The Envfronmental Protection -
Agency has released regulations on state program elements < 
necessary for participation in the National Pollutant Dis- ·! 

charge Elimination System.10 This article discusses the com- _: 
pliance of the Wyoming act with these regulations and sets ~: 
out regulations which the Wyoming administrator must adopt , 
in order to meet the federal criteria. ·-

EFFLUENT Ln.IIT.ATIOX STANDARDS 

Although the central feature of both the Wyoming act~. 
and the federal is the permit system, before a discussion of the 
mechanics of the permit system it might be helpful to discuss 
the standards against which a permit is to be judged. These:: 
are the effluent limitations and water quality standards. 

"\-Vyoming law states that the administrator shall recom~:· 
mend effluent standards and limitations, specifying the maxi
mum amounts or concentrations of pollution and wastes 
which may be discharged into the water of the state.11 This : 
simple statement is all that corresponds to four long sections_ 
concerning effluent li.mitation~ in the federal act.12 This is . 
one area where Wyoming must make rather lengthy regula- ::· 
tions in order to comp]y with the federal standards. ·:); 

?:': 

The tw·o acts differ -from the beginning in the aspect of_:) 
what type of polluJion is to be controllec1. The federal ad ap--j4 
plies its limitations only to point sources of pollution.13

_ Wyo-,~} 
ming has in its statutes a definition of a point source14 but itj 
does not specifically restrict the application of effluent limi-j 
tations to point sources. Therefore, theoretically, vVyoming ~: 
would control mo.re pollution than the federal government.+. 
Since· it is not practical to control non-point sources at thls~i 
time, ""\Vyoming is not likely_ to venture into this area. . ) 

9. 40 C.F.R. (§ 124.3 (1972). . 
10. Regulations as authorized by 33 U.S.C. § 1314 (h) (2) (1973) are: 40 C.F.R.. • 

§ 124; 37 Fed. Reg. 28390 (1973), as amended 38 Fed. Reg. 17999 (1973) i_· 
and 38 Fed. Reg. 19894 (1973). 

11. WYO. STAT. § 35-502.19 (a) (ii) (1973). 
12. 33 U.S.C. § 1311, § 1312, § 1316 and § 1317 (1973). 
13. 33 U.S.C. § 1311 (e) (1973). 
14. WYO. STAT. § 35-502.3 (a) (x) (1973). 
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form of valid state statutes and regulations, and must be cer
tified by the attorney general as adequate to meet the require-
ments of the federal law.0 The Emrfronmental Protection • 
Agency l:as released regulations on state program elements · 
necessary for participation in the National Pollutant Dis- , 
charge Eli:rnination System.10 This article discusses the com- . 
pliance of the 1Vyoming act with these regulations and sets , 
out regulations which the Wyoming administrator must adopt . 
in order to meet the federal criteria. 

EFFLUENT Ln.nTATION STANDARDS 

Although the central feature of both the Wyoming act.: 
and the federal is the perm.it system, before a discussion of the 
mechanics of the permit system it might be helpful to discuss . 
the standanls against which a permit is to be judged. These-'.; 
are the effluent limitations ancl water quality standards. 

vVyoming law states that the administrator shall recom~-=I 
mend effluent standards and limitat~ons, specifying the maxi--.. 
mum amo1mts or concentrations of pollution and wastes ·: 
which may be discharged into the water of the state.11 This 0• 

simple statement is all that corresponds to four long sections· 
concerning effluent limitations in the federal act.12 This is • 
one area where Wyoming must make rather lengthy regula-:'. 
tions in order to comply with the federal standards. ' 

-:i 

The two acts differ-from the beginning in the aspect or': 
what type of polluJion is to be controlled. The federal act ap~~ 
plies its limitations only to point sources of pollution.13_ vVyo..:~ 
ming has in its statutes a definition of a point source14 but it~; 
does not specifically restrict the application of effluent limi-'.'. 
tations to point sources. Therefore, theoretically, VVyoming '. 
would control more pollution than the federal government.-~ 
Since· it is not practical to control non-point sources at. thisj 
time, ,v yoming is not likely to venture into this area. • 

9. 40 C.F.R. (§ 124.3 (1972). , : 
10. Regulations as autho:rized by 33 U.S.C. § 1314 (h) (2) (1973) are: 40 C.F.R.: 

§ 124; 37 Fed. Reg. 28390 (1973), as amended 38 Fed. Reg. 17999 (1973);: 
and 38 Fed. Reg. 19894 (1973). • ·-

11. \VYO. STAT. § 35-502.19 (a) (ii) (1973). 
12. 33 U.S.C. § 1311, § 1312, § 1316 and § 1317 (1973). 
13. 33 U.S.C. § 1311 (e) (1973). 
14. WYO. STAT. § 35-502.3 (a) (x) (1973). 



C 

1974 Cm.rMENTs 81 

The federal government has set its goal to end discharges 
of pollutants into our waters by 1985.15 To achieve this ob,jec
tive, Congress set up a timetable of limitations on effluents. 
By July 1, 1977, the follomng limitations ·will apply: 

1. Effluents shall not be discharged in amounts that will 
cause water quality to fall below the applicable water 
quality standards.18 

• 

2. Publicly owned treatment facilities ·will meet secon
dary treatment requirements.17 

3. Other sources will use the best available technology.16 

The E.P.A. will determine the best practicable control 
technology considering the cost in relation to the bene
fits of pollution reduction, and will also consider fac
tors such as age of equipment and non-water quality 
environmental impact.10 .Any source discharging into 
a treatment plant must meet pre-treatment standards. 20 

By 1983 the follovdng limitations will apply: 

Public treatment works will use the 1Jest available 
technology including elimination of discharges.21 

2. .A..11 other sources will achieve the best available tech~ 
nology economically available for the class of pol-_ . • 
lutants.22 

One thing must be noted about the 1983 limitations: the best 
technology referred to is that for the class. Individual prob
lems because of old eqlupment ancl other local factors will not· 
be taken into account. This may conflict with the reasonable-. 
ness provision of the Wyoming statute,23 which seemingly re-_·-. 
quires individual leadership to be considered in all cases. This_ 
15. 33 U.S.C. § 1251 (a) (1973). 
16. 33 U.S.C. § 1311 (b) (1) (C) (1973}. 
17. 33 U.S.C. § 1311 (b} (1) (B) (1973}; the EPA has set requirements for 

secondary treatment. They are contained in 40 C.F.R. § 133; 38 Fed. Reg. 
22298 (1973. 

18. 33 U.S.C. § 1311 (b) {1} (A) (1973}. . 
19. 33 U.S.C. § 1314 (b) (1973). 
20. The administrator of the EPA will set standards for pre-treatment of ef

!h~ents discharged into public treatment works so that no new source will 
mJect a pollutant that will interfere with or pass through a treatment 

&> work. 33 U.S.C. § 1317 (b), § 1316 (f) (1973). 
;_;· 33 U.S.S. § 1311 (b) (2) (B) and § 1281 (g) (2) (A) . (1973). 

2 
.. -. 33 U.S.C. § 1311 (b) (2) (A) (1973). 
3. WYO. STAT. § 35--502.19 (vi) (1973). 
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provision must be narrovtly conshued in order to meet the 
federal requirements. 

The standards for new sources of pollution are more 
stringent. New sources must meet the federal standards of 
performance as they are establishecl.2

,1 These federal stan-. 
<lards will limit effluents to tbe minimrnn amount achievable _ 
with the best process and best current available technology. 

The act sets a goal that discharge of toxic pollutants in 
toxic amounts be prohibited.25 The E.P .A. is authorized to set , 
effluent standards for any toxic pollution.26 Those regulations 
may prohibit any discharge of a toxic pollutant or combina- .. 
tion of pollutants. The federal act absolutely forbids tlte dis- • 
charge of any chemical or biological warfare agent or any : 
high level radioactivity.21 There is no such provision in the . 
"\Vyorning statutes; this is another regulation that will be ·._ 
required. • = 

.As can be seen from this discussion, the Wyoming act is ··~ 
woefully vague. AU of the specific· limitations on effluents·: 
are required for the state to administer water quality, and none · 
are spelled out in the act. Since there is little stah1tory frame
work, these standards must be set by regulation; howev·er, the 
authority to make such regulations is -rnry general. The ad
ministrator can set standards and regulations, ancl can set. 

. standards for construction, installation, modification and. 
operation of public treatment works.23 It would seem that 
some g11idance fo1~ the formulation of these regulations, or 
at least the form they would take, should have been given by· 
the legislature. The Environmental Quality Council has too< 
great an authority for a body that is by nature both legislative 
and judicial. Perhaps, in this instance, the legislature has" 
abdic~ted some of jts responsibility. 

W .ATER QUALITY STAXDARDS 

The administrator shall, after consultation with the ad-·· 
visory board, recommend water quality standards specifying 

24. 33 u.s.c. § 1316 (1973). 
25. 33 U.S.C. § 1251 (a) (3) (1973). 
26. 33 U.S.C. § 1317 (a) (1973). 
27. 33 u.s.c. § 1311 (f) (1973). 
28. WYO. STAT. § 35-502.19 (a) (iii)· (1973) .• 
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the maximum short term ancl long term concentrations of 
pollution, the minimum permissible concentrations of dis
solved oxygen and other matter, and the permissible tempera
tnres of waters of the state.20 These standards are also re
r1uired by the federal act.30 Wyoming has had standards for 
interstate waters since 1968,31 but as of October 1973, standards 
for intra-state streams had not been promulgated by the 
E.P.A. However, this is not significant, as most "\Vyoming 
\\·aters are interstate waters, and as such the interstate stan
dards are adequate. 

According to the federal act, water quality standards shall 
ronsist of the designated uses of the waters involved ancl the 
water quality criteria for such uses.32 Standards shall take 
into account such uses as public water supplies, propagation of 
fish and wildlife, recreational purposes, agriculture, indus
trial and other uses. Public hearings must be held at least 
every three years to review the state water quality staudaTCls.3

:l 

The state is required to have a continuous planning pro
tess whicp. sets up a plan to combat water pollution.3

-1 The 
purpose of the continuous planning process is to provide 
states with the ,vater quality assessment ancl program manage
ment information to make centralized and coordinated water
r1uality ma·nagement decisions.35 Although a state water 
(rnality program will not be approved without such a plan, 
"\Vyoming has no provisiQn for it in its water quality act. 

The continuous planning process is directed toward at.., 
tainment of water quality standards discussed above. Plan
ning requires, as its basis, the inventory of all sources of pol
lution. :Maximum loads of various pollutants that will meet 
the standards are determined, and areas are note cl where these. 

2~. WYO. STAT. § 35-502.19 (a) (i) (1973). 
30. 33 U.S.C. § 1313 (a) (1973) requires standards for all navigable waters 

of the state. 
31. Wyoming Department of Public Health Water Quality Standards for Inter

state waters in ,vyoming, adopted Octobe'r 28, 1968. These have be~n 

3 
adopted by the EPA in 40 C.F.R. § 120.10 (1973). 

~- 33 U.S.C. § 1313 (c) (2) (1973) . 
J3. Id. Regulations covering revisions are in 40 C.F.R. § 122 (1972). 
.... ~. 33 u.s.c. § 1313 (3) (1) (1973). 
:l.>. 4p C.F.R. § 130.1 (b); 38 Fed. Reg. 8034 (1973. Environmental Protec

tion Agency Interim Regulations on the state continuing planning process 
under the federal water pollution control act. 
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loads are exceeded. More sh-ingent effluent limitations are :: 
set for these areas until water quality standards are met. 

"\Vater quality standarcls giYe us a measure against which -.
to check our ,vaters to determine levels of pollution. Con-.; 

• tinuecl revision up,Yard of the standards will give us steps ~:. 
toward the elimination of pollution. . _: 

:i 
THE PF.iRMIT SYSTEM 

The central pro-vision of both the federal and "\Vyoming. ,~ 
acts is the permit system. Any state program participating:} 
in the NPDES must have a statute (or regulations), enforce-:1 
able in state courts, which prohibits discharges of pollutants\:~ 
by any lJerson except as authorized pursuant to an NPDES- i. 
perrnit.36 The "\Vyoming statutes have almost exactly this pro-{ 
vision, stating that 110 person, except when authorized by a:"i 
permit issued pursuant to the provisions of this act shall{~ 
cause, thTeaten or allow the discharge of any pollution or-fr 
water into the wateTs of the state.37 

;){ 
·::_;~ 

However, V\r yoming may be in danger of non1cornpliance :: 
with this section. The definition of pollution in the "\Vyoming j 

act excludes waters diffused across meadow lands or crop-<: 
lands for irrigation purposes or return flows, whether clif~ ·: 
fused or collected in drains from such waters diffused across-; 
meadow or croplancls.38 J\fore simply stated it means that irri--:[ 
gation rehffn flo,-vs are not pollution and connot be regulated? 
as such. • "·4 

-.. 

Federal regulations recognize irrigation flow as pollu~t: 
tion, but generally exclude it from the application of the per~j 
nrit system as long as it is not a point source draining more-~i 
than 3000 acres.30 Irrigation return flows which the state or) 
f eclera 1 adminisn~ator determine to be a significant contri-,f 
butor of pollution may also be regulated by permit.4O 

_ )~ 

Irrigation return flows are not pollution in Wyoming by~~ 
statutory definition. The fede;ral water pollution control act·{ 
36. 40 C.F.R. § 124.10 (1972). 
37. WYO. STAT. § 35-502.18 (a) (i) (1973). 
38. WYO. STAT. § 35-502.3 (c) (i) (1973). :,~ 

39. 40 C.F.R. § 124.11 (h) (,1) (1973). 
40. 40 C.F.R. § 124.11 (h) (5) (1973). 
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requires irrigation return flo,vs to he regulated in certain 
instances. Unless "'\Vyorning changes its statute, this will 
constitute a non-conformity ,vhich ,vould keep "'\Yyoming 
from administering this portion of the KPDES.41 

• 

In addition to most irrigation return flo-½°.s, federal regu
lations exempt cer-tain other discharges from the necessity of 
a permit. It is to be anticipated that ""\Yyoming regulations 
will make these same exclusions. 

.APPLICATIONS J?OR PERMITS 

Every applicant for a NPDES permit shall file his 
application on a NPDES application form.4

i }-,orm A is for 
public ,\"astewater treatment facilities. Short form A may be 
used unless the facility discharges more than 5,000,000 gal
lons any day, serves more than 10,000 people, or recefres in
dustrial waters of 50,000 gallons or toxic wastes of any amount. 
Form C i& for manufacturing establishments, and mining. 
Form Dis for services, and wholesale and 1:etail trade. Short 
form card D may be used unless the discharge· is 50,000 gallons 
per day, or contains any toxic pollutants. "\Vyoming has 
adopted the federal forms . 

Any one commencing discharges after July 16, 1973, must · 
file application six months in adYance of the first discharge.44 

The application must be signed by either the proprietor of a 
prnprietorshlp, a general partner of a partnership, or a cor
porate official of at least. vice presidential rank in a corpora-

41. It has b€en suggested that irrigation return flows could be regulated by 
the use of water appropriation statutes. The major problem in this area, 
of course, is salinity of the runoff. This might be alleviated by varying 
the amount of water and the manner in which it is put on the land. Drain
age would have to be carefully controlled. The appropriation right is a 
vested property right. In view of the legal qu::i.gmire that might result from 
attempting to alter these rights with (probably) statutory changes, it . 
would be easier to first amend the Environmental Quality Act. 

42. 40 C.F.R. § 124.11; 37 Fed. Reg. 283D0 (1972), as amended, 38 Fed. Reg. 
17999 (19n) and 38 Fed. Reg. 19894 (1973). Inch:ded are: 1) sewerage 
from a boat; 2) water injected into or diverted from an oil or gas well, 
or disposed of in a state-approved disposal well; 3) approved aquaculture 
projects; 4) dredged or fill materials discharged in navigable waters; 5) 
current additions of sewerage. to publicly owned tr~atment ,vorks; 6) un
contaminated storm runoff and 7) animal confinement facilities (e.g., a 
feedlot) containing less than 1,000 feeder cattle, 700 dairy cattle, or 2,500 
S\vine or 55,000 turkeys. 

43. 40 C.F.R. § 124.21 (1973). 
44. 40 C.F.R. § 124.21 (d) (1973). 
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tion:15 Both these requirements are federal regulations that 
must be adopted by the state. 

PUBLIC NOTICE A~D PUBLIC PARTICIPA.TIOX 

The federal regulations on state program elements neces- , 
sary for participation in NPDES contain a very definite 
standard of public participation. There is no such standaru -i 
in the \Vyoming act. 

Federal regulatiqns require the state to make a proposed • 
determination ,-rhether to grant or deny an application. If the 
determination is to issue a permit, proposed effluent Iimita- ~
tions and a proposed schedule of compliance must be set. This • 
shall be organized into a draft NPDES permit.4

G 

Public notice of every complete NPDES permit shall be 
circulated by posting ancl publication near the source of the·< 
discharge ancl in the cities near it. Notice must be mailed to} 
any gronp upon request; groups can request to be placed on·~ 
a mailing list to receive all NPDES ·permit47 public notices. ; 
A public notice -will contain the name and address of each ap- •. 
plicant_, a brief description of the operation resulting in the • 
discharge, a brief description of the affected waterway and · 
whether or not the tentative determination was to issue the 
permit . .At least 30 days will be allowed for public comment f 

Every proposed discharge of over 500,000 gallons on any,· 
day shall require a fact sheet. 48 The fact sheet shall have a< 
detailed description of the location, a detailed description of:"., 
the dishcarge in pounds per day of pollutants, a description oL~ 
the uses of the waters affected, and the procedul'es for re- ~~i 
questing a public hearing. A mailing list to receive all fact'~ 
sheets shall be established and any gToup may request to be on j 
it. 

In addition to public notice, as above, other government' t 
agencies must be satisfied.49 Any other state whose waters may(f 
be affected has a right to· receive notice ancl make objection.-~ 
45. 40 C.F.R. § 124.24 (1973). 
46. 40 C.F.R. § 124.31 (1973). 
47. 40 C.F.R. § 12-1.32 (a) (1973). 

. .. ~ 
.. ~.~ 

·i-..; 

48. 40 C.F.R. § 12•!.3:3 (1973). 
49. 40 C.F.R. § 124.S4 (1973). 
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The district direttor of the Corps of Engineers also has this 
right. 

The Wyoming Environmental Quality Act requires pub
lication notice of an application for a strip mining permit, 
but there is no specific provision requiring notice for a water 
perrnit.50 The power to require notice must come from the gen
eral power to make regulations.51 Lack of requirement for 
public participation and notice would be serious grounds for 
holding the ,vyoming act to be in non-compliance with 
XPDES requirements. The general power to recommend 
regulations may be enough, but one can only wish that the 
legislature had been more specific in the statute. 

The state must allow opportunity for the applicant, any. 
affected state, the regional adimnistra tor of the E.P . .A. or 
any person or group of person to request a public hearing 
with respect to an NPDES application.52 A petition for public 
hearing must be received during the thirty day period for 
public comment. Public hearings shall be heid if there is sig
nificant public interest in such a hearing. Instances of doubt 
should be i·esolved in favor of a public hearing. 

Wyoming statutes require a hearing if an appicant's re
quest for a permit is denied.53 The rights of others to a hear
ing may not be quite so clear. The Wyoming ... ~dministrativ-e 

• Procedure Act gives guidelines for hearings in contested de
cisions ;54 there are provisions for hearings in the Strip 1\iine 
.A.ct, but that provision does not apply to water quality ques
tions ;55 There is sort of an inverse authorization for public 
hearing in the permit ~ection: a decision on a permit does 
11ot have to be made in sixty days if the federal government 
requires public hearingso eB 

50. VNo. STAT. § 35-502.24 (e) (1973). 
~l. WYO. STAT.§ 35-502.10 (1973). 
02. 40 C.F.R. § 124.40 (1973). 
53. WYO. STAT. § 35-502.48 (1973). 
54. WYO. STAT. § 9-276.25 (1973) provides for procedure in contested cases. 

WYO. ST.AT. § 9-276.19 {b) (1973) defines a contested case as a proceeding 
in which legal rights are determined after a hearing. Even if this section 
is applicable, there is still no requirement for a public hearing if it is not 

__ in_cluded in the Water Quality act. 
~.:>. °WYO. STAT. § 35-502.24 (h) (1973). 
~6. WYO. STAT. § 35-502.47 (b) (1973). 
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rhe authority for requiring public hearings r~sts again 
on the general power of the administrator to recommend rcg11-
latio11s. 5 7 It would seem that the legislature did not wish to · 
give the public any more input into water pollution control · 
than is absolutely required by the federal government. This 
may result in the danger that vVyoming statutes will not 
comply with federal requirements. 

The final requirement under public participation is that 
the public must have access to any NPDES forms for inspec- . 
tion and cop1ing.58 The state must instu·e the availability of 
a reasonably priced copy machine, or coordinated duplicating 
services. Some information may be found to be confidential; -· 
this is information that would divulge trade secrets or secret 
processes. The information held confidential will not be . 
disseminated outside the department. Effluents are not con- "· 
siclered confidential information. 

There is a Wyoming statute that parallels these require- •• 
ments almost verbatim.59 In this area of public participation 
requirements Wyoming complies with federal standards. 

Terms and Conditions of Permits 

The state cannot issue a permit which allows the dis
charge of any radiological, chemical, or biological warfare 
agent or high level radioactive waste into the waters.60 Dis-'. 
charges that would impede navigation and those in violation . 
of the continuous planning process are also forbidden. The • 
administrator must recommend regulations that will prohibit 
such permits. • 

The_ terms of permits must not exceed authorized dis
charges under the applicable effluent standards ancl limita
tions. 61 The standards of performance for new sources must 
be met for all applications for new discharges. More strin
gent requirements must be included if necessary to meet water 
quality standards. 

67. WYO. STAT. § 35-502.19 (1973). 
58. 40 C.F.R. § 124.35 (1973). 
69. WYO. STAT. § 35-502.58 (1!)73). 
60. 40 C.F.R. § 124.41 (1973). 
61. 40 C.F.R. § 124.42 (1973). 
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Effluent lihntations in permits will be expressed in 
average number of pouncls per day allowed ancl maxi11:1um 
number of pounds per day. 62 Temperature will be stated in 
.amount of effluent to be discharged at a specifiecl maxi
mum tempera~ure. Regulations approximating these must be 
adopted by Wyoming. 

The Wyoming statutes have no provisions concerning the 
length of time a permit may be in force. Federal regulations 
provide that permits may not be in force for a period of time 
to exceed five years.63 Any permit, prior to re-issuance, must 
not only comply with the applicable effluent limitations and 
water quality standards, but must have complied with the 
requirements of the permit the entire time it was in force.G¼ 
:Monitoring and reporting data must be up to date. Wyoming 
has no specific provisions for renewal in its statutes, ancl regu
lations will be needed to bring Wyoming law into compliance 
in this area. 

AU permits under the Wyoming Envir.onmental Quality 
... i\.ct allow variances, with the exception of the "'\Vater Quality 
perrnits.65 This provision will bring Wyoming into compliance 
·with the federal regulations, which do not allow variances, 
but have "schedules of compliance."66 If the discharge is not 
within the applicable effluent standard or water quality stan
dard, it will be given the shortest possible time to come into 
compliance with them. If this period is in excess of nine 
months, a schedule will be included in a permit showing in~ 
terim dates for completion of various requirements. A sched- • 
ule of compliance may be modified for good cause, i.e., an act_ . 
of Goel which prevents compliance. 67 

Other terms and conditions that must be included in a · 
permit are listed in federal regulations. 68 These provide that 
n permit may be modified or revoked for cause, including vio
lation of terms, misrepresentation in application, a change in 

62. 40 C.F.R. § 124.43 (1973)·. 
63. 40 C.F.R. § 124.51 (1973). 
64. 40 C.F.R. § 124.52 (1973). 
65. WYO. STAT. § 35-502.45 (1973). 
66. 40 C.F.R. § 124.44 (1973). 
67. 40 C.F.R. § 124.72 (b) (1973). 
68. 40 C.F.R. § 124.45 {1973). 
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conditions allowing a reduction in the discharge. The Wyo
ming act has no corresponding provisions. 

Any increased or additional discharge must be covered 
by a new application for a separate permit.0

t) The 1\Tyoming · 
act has a similar provision forbidding an increased discharge • 
without a permit.70 

Another condition of a permit is that the state must be 
allowed access to the pollution works for official monitoring· 
procedures.71 Wyomng provides for this inspection by.: 
giving power to the director to appoint inspectors who mil'· 
have access to plants and records. 72 This provision should be . 
adequate to insure compliance. 

Federal regulations require that the state be able to moni~·.: 
tor discharges if necessary.73 All clischarges in excess of 50,000 ,; 
gallons per day, on any day of the year, and those containing-:· 
toxic pollutants must be monitored .. Wyoming statutes pro-:~ 
vide that monitoring is within the provinces of the adminis- : 
trator.74 Under his statute the owner or operator may be re-·. 
quired to: 1) establish and maintain records; 2) make re-• 
ports; 3) install, use and maintain monitoring equipment or-: 
methods; 4) sample effluents, discharges or emissions; 5) and, 
provide other information as may reasonably be required. ·. 

By federal regulation, those ·required by the administ.ra~· ~ 
tor to monitor discharges will be required to keep records of) 
the data for a minimum of three years.75 Results must be re~"::' 
ported on the proper federal form with a frequency of at leas( 
once per year.76 Current practice is that public treatment~ 
works are required to report quaTterly. Since there are onli
two commercial laboratories in Wyoming, the administator: 
has suggested that an ongoing contract might be negotiated 
with a laboratory for all testing, thus insuring that reports_i 
are received on schedule. • ~ 

69. 40 C.F.R. § 124.45 (1973). 
70. WYO. STAT. § 35-502.18 (a) (iv) (1973). 
71. 40 C.F.R. § 124.55 (c) (1973). 
72. WYO. STAT. § 35-502.9 (a) 3 (vi) (1973). 
73. 40 C.~,.R. § 124.61 (1973). 
74. WYO. STAT. § 35-502.10 (a) (vii) (1973). 
75. 40 C.F.R. § 124.62 (1973). 
76. 40 C.F.R. § 124.63 (1973). 
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Enf orceinent 

To qualify for participation in the NP DES, the state 
must have sufficient recourse to civil, criminal ancl civil in
junctive remedies to insure compliance with the Federal 
·water Quality Act. The necessary powers are spelled out in 
the Federal Regulations.77 

In order to comply with the regulations, the state must 
have the power to act for an immediate injunction to stop 
pollution, that is, in an emergency, causing a danger to the 
health and safety of any person.78 The "\Vyoming director has 
this power under the Environmental Quality Act.79 The state 
must also have the power to levy civil fines for violation of 
permits and orders.80 State law seemingly complies with this 
in the section on penalties.81 Any person who violates any 
provision of the act or any rule, regulation, standard, permit, 
or order pursuant to any rule, regulation, standard, or permit 
shall be subject to a fine of up to $10,000 per day that the vio
lation continues. 'rhis is the same penalty for civil fine in the 
federal act.82 The state is required to have the power to levy 
cl'iminal penalties against those who willfully violate stan
dards, 83 peTinit limitations, or willfully neglect to make 
NPDES filings. The vVyoming act levies up to $25,000 per 
day of violation and one year in prison. 84 This penalty doubles 
for report off enders. .Although the Wyoming act does not 
mention the failure to make filings, since the wording. is 
almost identical to that of the federal act, there should be no 
federal complaint.85 The Wyoming and federal acts have 
identical provisions for up to $10,000 in fines and six months 
h1 prison or both for making any false statement in relation 
to a permit.86 

The ·dfrector must be able to sue in courts of competent 
jurisdiction for injunctive relief to prevent any threatened 

77. 40 C.F.R. § 124.73 (1973). 
78. 40 C.F.R. § 124.73 (b) (1973). 
79. WYO. STAT. § 35-502.15 (1973). 
80. 40 C.F.R. § 124.73 (e) (1973). 
81. WYO. STAT. § 35-502.49 (a) (1973). 
82. 33 U.S.C. § ,1319 (d) (1973). 
83. 40 C.F.R. § 124.73 (f) (1973). 
8i. WYO. STAT. § 35-502.49 (c) (1) (1973). 
s~. 33 u.s.c. § 1319 (c) (1) (1973). 
86, WYO. STAT. § 35-502.49 (d) (1973); 33 U.S.C. § 1319 (c) (2) (1973). 
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or continued violations of terms of NPDES permits without. 
first revoking the permit.87 vVyorning does not have this 
exact provision, but a type of injunctive relief may be had by 
the Environmental Quality Council. If an order to cease and 
desist a Yiolation of the act has been issued by the director, the .. 
council may affirm the cease and desist order. It may then .. • 
apply to the District Court for its order, violation of which .:·: 
may be punished as contempt.88 This is a much more cumber-;~~ 
some procedure than is considered in the federal regulation~.' 
A seven-man council will not have the decisiveness to get to ,;: 
the District Court in a hurried situation, since the Council -:._; 
does 1neet with some infrequency. This may be another area .; 
where Wyoming runs a substantial risk of non-compliance -:: . 
with the federal act. 'I'he lack of an important item such as ;: 
injunctive relief would cause the E.P.A. to retain jurisdiction _:~ 
over the NPDES. 

M iscellmieous P 1ro·visions 

The federal act and regulations provide that the state 
must insure that the dfrectors, administrators, and board :_ 
members have not in the last t-wo years received a substantial .; 
portion of their income from permit holders or applicants.s9 

• 

A substantial portion of income would be 10%. The "\Vyoming 
statute restricts party membership but does nothing about. 
such conflicts of interest.90 This is one problem that regula--~~ 
tions cannot remedy, since it is doubtful that agency regula-? 
tions are binding on the governor. Perhaps the E.P .A. ,-vill :,~ 
not object if the council members do not violate the federal:: 
regulations even though there is no assurance that this will~'.~ 
continue to be so. But this is another area of questionablej; 
cornp~iance. _.- /~ . ~ 

Th·e disposal of pollutants into wells is not covered by the}J 
permit system, but is a source of concern to both the E.P . .A.~-~;} 
and the state. Federal reg11lations require that the state con-}; 
trol the underground disposal.9

1, There is no statute covering/ 
-------------r--------------·.,<" 

87. 40 C.F.R. § 124.73 (c) (1973). ~ 
88. WYO. STAT. § 35-502.12 (c) (iii) (1973). 
8!!. 40 C.F.R. § 1211.94 (1973). 
90. WYO. STAT. § 35-502.11, 13 (1973). 
91. 40 C.F.R. § 124.80 (1973). 
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this, but reg'ulations could be made, again under the general 
regulatory power. 

The Wyoming statutes cover several areas not considered 
under federal law. There are minor pTOvisions, but they may 
help jn some way to control water pollution in \Vyoming. One 
such area is the licensing of treatment facility operators.si2 

This will help to insure the compliance of public treatment 
"Korks with the terms of their permits. .1:\_nother such provi
sion is the tax incentive for pollution control equipment.03 

Property used for control of air, water or land pollution is 
e::s:empt from acl valorem tax for six years from elate of in
stallation. This may be a small amount of money in some 
cases, but every dollar may serve as an incentive. 

Surrimary a-n-d Con-clu.sion 

The Wyoming vVater Qualitly Act may fail to conform 
to the federal requirements in several areas. These have been 
noted; the most important are the 18;ck of the ability of the 
director to seek injuctive relief against violations of rules .. 
and regulations, the lack of statutory authority for public 
participation in the process of granting and denying of per
mits and the classification of agricultural runoff as pollution. 
These problems can be remedied best by statutory changes. 

There are other problems with meeting the federal regu
lations. These are areas where the federal requirements call 
for regulations for'·which no specific authority exists, and the 
administrator must rely on his general rule mahlng authority. 
If the regional administrator accepts this authority, then 
"\Yyoming can administer its water pollution statutes. 

'rhe Envi.Tonmental Protection Agency will retain _much 
control over water pollution in Wyoming even if the state is· 
administering the NPDES. All NPDES permits proposed to 
he issued must be submitted to them.94 The administrator may 
object to any permit proposed to be gi·anted by the state with
in ninety days. vVbile these pro-visions may be waived, the 
92. WYO. STAT. § 35-502.19 (a) (iv) (1973). 
93. WYO. STAT. § 35-502.35 (1973). 
94. 40 C.F.R. § 124.46 (1973). 
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regional administrator may withdraw approval of the state - :·:f;· 
program at any time if he finds that the state is not carrying ~;i-" 

ont the provisions of the Federal ,Yater Quality Act.!>5 •Ii( 
... \';(t4· 

Since the program is to be administered to conform to a l?( 
federal statute, in compliance with the federal ~ethocl of ·;fJ:f 
operation, and with federal supervision, the question arises -~:(~ 
of why not let the f ec1eral government administer its own )J.i{ 
program. A taxpayer savings would result from less dupli- ~:~ 
cation of effort, and the "\Vyoming polluter would be spared /:t.f 
another level of bureaucracy. )~ 

."_{',i';f 

The balancing factors that keep the state in the pollution ~fl\ 
control ?usiness are pride, the feeling that citizens will get jJf 
more fmx treatment at the state level and the fact that the -,~N 

state is a powerful body that can have some weight in attempt- ):ir 
ing to moderate the position of the E.P . .A. The legislature has :Jj 
made the decision that these factors o·utweigh the benefits of {;'.~;f 

• .,:'~'. 

one program. )?Jl: 

.Aside from meeting the federal i~equirements, there are·. JS .~ .. ~=-
other problems ,vith the Wyoming act. The array of directors, --f;.:t 

. -!/:f:.,., 

administrators, councils, and advisory boards with their in- j~ 
dividual duties would ·be difficult to make more conftising~ Jj: 
The citizen attempting to decide who is responsible for what_ ·-/}}iI 
may have a problem: to whom does he apply~ • ::j~~ 

• . :-:i~' 

brevity of the act gives a positive benefit in the \f 
great flexibility that it provides an adminfotrat01~ faced wit~ -~:{it 
changing federal re·quirements; but a lack of guidelines· as to :'~
what the legislature intended removes the law making power :~{~ 
one step further from the people. All in all, acts that provide J; 
definite guidelines are preferable to those broad acts "With no,,~{ 
guidelines. We need only to look at the recent trouble in,'.:~ 
vVashington to see problems that one encounters with adminis-
trators who have no checks on them. • • • 

• _ One who is relying on a permit for his operation would '.t~I 
·wish that the system for this permit were based on a solid 3~ 
foundation of statutory law rather than on administrative -~t~: 
regulation. One need only look to the federal act to see an }~ti 
act that contains a substantial amount of legislati~re control. /J 

95. 33 U .s.c. § 1342 (3) (1973). 
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One cannot help but feel that the state legislature took a 
shortcut with the law. 

On the positive side, the state act can provide Wyoming 
with a substantial amount of pollution control. Ghren a good 
set of regulations and wise administrators, the act can do 
what it was designed to do: clean up Wyoming's waters. 
The federal government will see to the good regulations, the 
governor to the wise administrators, and Wyoming will likely 
have cleaner water. 

TED E. ORF 

" ... 
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SECTION III. LAND QUALITY: THE REGULATION 
OF SURF ACE MINING RECLAMATION 

IN WYOI\UNG 

I. INTRODUCTION 

The Environmental Quality .A.ct (E. Q . .A.) is administered 
by a newly-created state agency, the Department of Endron
mental Quality. 'rhe Land Quality division administrator 
has primary day-to-day responsibility for enforcement of the • 
E.Q.A. but is accountable both to the director of the Depart.:. 
ment of Environmental Quality and to the Environmental 
Quality Council. 

Article 4 of the E.Q . .A. established a new permit. and li
censing scheme which is designed to insure adequate recla
mation of strip-mined lands. The licensing procedure is based 
on the operator's submission of a detailed reclamation plan to 
the administrator prior to commencing mining operati011S. 
The E.Q . .A.. places broad discretion in the administrator and 
the Land Quality Advisory Board to deny; approYe or modify 
the proposed reclamation plan. Once approved, the reclama
tion plan sets the performance standards for reclaiming that 
area. The operator must also submit an annual report on his 
reclamation activity. The administrator is reqnfred by law 
to conduct an annual inspection of the mine site, ancl adjust 
the bond to correspond with changing conditions. 

This comment contains an overview1 of current issues re
Ia ting to surface mining with a particular emphasis on the 
impending development of Wyoming's extensive coal deposits 
and an analysis of the detailed procedures which are requfred 
to obtain a license, permit, and approval of a reclamation plan. 

1. See Hearings on H. R. 9 Before the Subcomm. on the Environment and the 
Subcomm. on Mines and Mining on the Regulation of Surface .Mining of the 
House Cornm. on Interior and Insular Affairs, 93rd Cong., 1st Sess., ser. 
93-11 (1973), and Reitze, Old King Coal and The .Jlerry Rapists of Appala
chia. 22 CASE WESTERN RES. L. REV. 650 (1971), which contains a thor
ough discussion of surf ace mining in Appalachia. X ot all of the Appalachian 
experience is relevant to reclamation of western land, howeYer, See also 
Hall, Problems of Co·mpartments in Politics and Thinking: The Pol·itical 
Games They Support and the Economic Issues They Disguise jor the Coal 
Industry, ROCKY MOUNTAIN MINERAL LAW FOUNDATION INSTITUTE ON 
WESTERN COAL DEVELOPMENT 8-1 (1973). 

Copyright© 1974 by the Uniwrsity of Wyoming 
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II. BACKGROUN"D IxFoR:.,rATIO:N" 

A. Surf ace ]Lining 

Vol. rx· 

To understand the problems which the new law attempts 
to solve, one must look first at the nature of the surface min
ing process. Wyoming's Act applies to "operations by which· 
solid minerals are intended to be extracted from the earth.":! 
The surface mining of soliu rocks and minerals such as coa1, 
uranium, bentonite, stone, sand, and gravel, etc.,3 are all sub
ject to the Act. Because surface-mined coal production is pro-. 
jected to increase from 11 million tons in 1972 to as much as 
45 million tons by 1980, coal mining has attracted the most at
tention and will probably remain dominant for some time to -
come. 1foreover, 98% of vVyoming's coal is surface-mined.4 

Surface mining5 involves the removal of the rock and soil· 
overburden which covers the mineral deposit in order to ex-· 
tract the desired mineral.6 UndeTground mining operations,: 
where a shaft is opened to reach the mineral deposit, 7 are also 
covered under the Act but do not pose ·a serious surface recla
mation _pro1Jlem because only a comparatively small area of 
land is affected. 'rhe two principle .types of surface mining 
used in Wyoming are open-pit mining ancl contour mining.8

. 

2. WYO. STAT. § 35-502.20 {Supp. 1973). 
3. For a general discussion on Wyoming mining, see MINING YEARBOOK 1973, 

U.S. DEP'T. OF THE INTERIOR, 779 (1973) and Kovats, THE CONDITION OF 
SURFACE MINE RECLAMATION IN WY0!:1-IING: A REPORT TO THE STATE OF 
WYOMING, DEP'T. OF ECONO:i.'.IIC PLANNING AND DEVELOPMENT (1959}. 

4. The estimated area of land surface-mined in ·wyoming in 1971 was 2,737 
acres. Coal mining activities account for 1,016 acres of the total. As part 
II of this comment indicates, the area to be affected by coal mining in 
1971 included: coal, 1,016 acres; stone, 1,616; clay, 434, sand and gravel,. 
133; phosphate, 30; iron ore, 12; gypsum, 4; copper, O; and all other (un-
known), 984 acres. WYOMING OPEN CUT MINING ADMINISTRATOR'S REPORT, 
SURFACE I\IINING, MINERAL RELATED "WASTE AND LAND RECLAMATION FOR 
1971, 1 (1972). See a,l,.so Glass, Western Coal Edition, 78 COAL AGE 186, 200 
(April 1973). Glass notes that surface mining should remain dominant' 
well into the next century with deep mines accounting for less than 2% 
of_ the state's annu-al production for the next 25 to 30 years. . • 

5. NATIOXAL COAL Ass'N, BITUMINOUS COAL FACTS 14, 15 (1958). See also 
BUREAU OF MINES, U.S. DEP'T. OF THE INTERIOR, MINERAL FACTS AND PROB-· 
LEMS 125 (1965). 

6. There are six types of surface mining: (1) strip mining, (2) auger mining,. 
(3) open pit mining, (4) dredging, (5) hydrau1ic mining and (6) contour 
mining. U.S. DEP'T. OF THE INTERIOR, SURFACE MIKING AND OUR ENVIRO!'f
MENT 42 (1967). For a detailed but ,not technical treatment of surface min
ing, seo Reitze, siipra note ·1. at 651. 

7. NATIONAL COAL Ass'N., supra note 5, at 15. 
8. Glass, supra note 4, at 200. Although open-pit and contour types of surface 

mining are equally represented today, the open pit method is likely to 
dominate future mining. Active surface mine~ have highwalls between 0 
and 150 feet with the average between 40 .and 60 ... A'?,· for the future, .an 
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Because many Wyoming coal seams are quite thick, nearly 
flat, and of ten in areas of low relief,° the open-pit method will 
be the more frequently used technique. 

B. The Mag-nitude of Wyom .. ing's Coal Depos-its 

To appreciate the importance of the land quality pro
Yisions, one need only review the magnitude of future mining 
operations. l\fore than 235 square miles10 of Wyoming lands 
o-verlie potentially strippable coal deposits.11 From 1969 
through 1971, 3,936 acres were disturbed due to coal mining 
,vhile 1,143 acres have been -reclaimed.12 In 1971 a total of 
2,737 acres were disturbed by all types of surface mining in 
\Vyoming; coal mining accounted for 1,016 acres.13 

The immensity of Wyoming coal deposits is staggering.34 

"\Yyoming has the largest coal reserves of any state-an esti
mated 546 billion tons within 6,000 feet of the surface. 121.5 
billion tons have been mapped and measured within 3,000 
feet of the surface.15 By comparison, coal production in the 
United States from all undergT01md and surface mines for 

open-pit with total terraced relief of up to 900 feet has been considered in 
the Kemmerer area. Contour stripping is used where a hilly or mountainous 
terrain over-lies the mineral deposit. Reitze, supra note 1. at 652. Open 
pit mines, which may or may not disturb a large surface area, tend to be 
a more permanent use of the land. The Wyodak open pit mine near Gillette, 
Wyoming, has been in operation since the mid-twenties. Some portions have 
been in operation since that time. Glass, sii]YTa note 4 at 202. 

9. See discussion accompanying notes 25 and 26, infra. 
10. 150,755 acres. 
11. These statistics may understate the area of land to be disturbed. Prior to 

1969, surface mines affected two to two and one-half times the pit acreage 
figure. Glass, supra note 4, at 202. 

12. Id. 
13. Recent statistics concerning disturbed areas are collected from the annual 

report submitted by all mining operators to the administrator of the land 
quality division of the Department of Environmental Quality. A copy of the 
report, "WYOMING OPEN CUT MINING ADMINISTRATOR'S REPORT, SURFACE 
MINING, MINERAL RELATED WASTE AND LAND RECLAMATIO:N" FOR 1971 (1972) 
is available from Homer Derrer, Acting Administrator, State Office Build
ing, Cheyenne, Wyoming 82001. The figures were also quoted in Glass, 
supra note 4 at 202. Of Wyoming's total acreage of 62,664,960 (U.S. Dep't. 
of the Interior, Public Land Statistics 1969-3), some 17,9-U acres were uti
lized or occupied by mineral and solid fuels waste generated through 1971. 
WYOMING OPEN CUT MINING REPORT, SURFACE MINING, MI);ERAL RECLAI.IA
TION AND LAND RECLAMATION FOR 1971, 2 (1972). 

14. Wyoming's deposits are primarily low sulphur, subbituminous coal. BUREAU 
OF MINES lNF0R,'.\,lATI0N CIRCULAR :#:8531 STRIPPABLE RESERVES OF BITUMI
NOUS COAL AND LIGNITE rn' THE UNITED STATES, 21 (1971). (Hereafter 
referred to as STRIPPABLE RESERVES OF U.S.). 

15. U.S. BUREAU OF MINES INFORMATION CIRCULA..."tt :#:8538 STRIPPABLE COAL 
RESERVES 07 WYOMING 1, 2 (1971) (Cited.hereafter a~ RESERVES OF WYO.). 
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1972 total 590 million short tons.16 Domestic consumption in --· 
the United States in 1971 was 496 million short toi1s.17 

Presuming that SO% of the coal within 3,000 feet of the 
surface is recoverahle, \Vyoming's l'eserves could supply the 
entire United States domestic consumption for 195 years at 
the 1971 rate. 18 The recoverable sfrippable reserves within 
150 feet of the surface are estimated at 19 billion tons.10 At •• 
the 1971 rate of consumption, these reserves could supply the . 
United States consumption demand for 20 years.20 

]rtfore than 99% of Wyoming's total coal reserves are low -• 
sulphur coals containing less than 1 % sulphur. 21 There are 
31.7 billion tons of strippable low sulphur coal reserves in 
the United States; 13.4 billion tons or 42% are located in 
vVyoming.22 

The Wyodak Seam, an unusually rich coal district, is 
located in Campbell County near Gillette. This zone has "the _ 
greatest potential for stripparJle coal' reserves in the "\Vestern 
United States. " 23 Half of the total Wyoming coal reserves 
are located in Campbell County. In fact, a single towns11ip 
surrounding the to1V11site of Gillette contains nearly 2.9 bil
lion tons of coal, most of ,vhich is within 500 feet of the sur
face.24 

C. Geological Characteristics 

Currently, surf ace mining is the most economical method . 
for mining Wyoming coal because of the small amoup.t of_.: 
o-v-erburden25 that must be ·removed to reach the relatively
thick depo;sits. The major coal beds currently being mined • 

16. 2 Mr:'.'l'ING AND MINERALS POLICY, 1973, 1-59, SECOND ANNUAL REPORT OF THE 
SECRETARY OF THE~INTERIOR UNDER THE MINING AND MINERALS POLICY ACT -
OF. 1970 (1973). 

17. Icl. at 1-61. 
18. This figure is for comparison only. 
19. Glass, supra note 4, at 196. . 
20. This figure is for comparison only. 
21. Half of Wyoming reserves contains less than 0.7% sulphur. For a discus

sion of the importance of t}:le sulphur content us it relates to compliance 
with air quality standards, see STRIPPAi3LE RESEI'.VES OF U.S., supra note 14, 
at 1. And Glass, Midyear Review of Wyorning Coal F'ields, 19721 GEOLOGICAL 
SURVEY OF WYOi\HKG, 6 (1972). 

22. STRIPPABLE RESERVES OF U.S., supra note 14. • 
23. RESERYE5 OF WYO., supra note 15, at 11. 
24. Id. at 12. . 
25. For a chart comparing relative overburden on coal deposits, see STRIPPABLE 

RESERVES OF U.S., supra note -14 at 12. 
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are from ten to one lmndrecl feet thic·k ancl are covered b.Y 
thirty to one-hundred-fifty feet of o-:erburclen. The "\Vyodak 
rnine near Gillette has a seventy-one foot thick coal bed which 
is covered by only thirty feet of 0Yerburde11. 26 

D. • Product·ion Treruls 

Wyoming's present coal production comes from nine 
coal fields located in five of the major coal-producing regions 
of the state.2

• Historically, the development of "\Vyoming coal 
was hampered by its isolation from major markets, high trans
portation costs, competition from oil, gas and hydropower and 
the low heat value of sub-bituminous coal compared with the 
higher heat ·value of anthracite28 and bituminous coal.29 'fhese 
problems have largely abated and production is increasing 
dramatically.3° Coal production for the first quarter of 1973 
was up to 62,000 short tons over the 1972 first quarter figure 
of 26,000 short tons.31 Production from the state's mines may 
reach 20 million tons per year by 1975.32 :In dollar Yalue the 
state's production has quadrupled in the last ten years.33 

A Department of the Interior stucljT predicts that as many -
as ten mine-to-mouth, coal-fired, electric generating plants 
could be costructed in Campbell County alone.3

,! :Moreover, 
.26. RESERVES OF WYO)!ING, supra note 15. 
27. The active mines in 1972 included: (1) Po·wder River Coal Basin, comprised· 

of Powder River Field and Glenrock Field, one strip mine each, and Sheri
dan Field and Gillette Field, two strip mines each; (2) Green River Coal 
Region, with 2 deep mines in Rock Springs Field; (3) Hanna Coal Field, 
·with 3 strip mines and 1 deep mine; (4) Hams Fork Coal Region, the Kem
merer field ·with 1 strip mine; and ( 5) Bighorn Coal Basin, with one deep 
mine in each of th~ Gebo Field and Grass Creek Field. The coal-producing 
counties in Wyoming are Campbell, Carbon, Converse, Hot Springs, Lin
coln, Sheridan and Sweetwater. Glass, Midyear Review, supra note 21, at 
11-12. 

28. See s·upra note 14. . 
29. For a discussion of these changing conditions see Glass, Western Coal Edi

tion, supra note 4, at 193, 202, 203. See also R. AeSTIN AND P. BORRELLI, 
THE STRIP MINING OF AMERICA 8 (Sierra Club 1971). See generally U.S. 
DEP'T. OF THE INTERIOR, 1 NORTH CEKTRAL POWZR STUDY (1971), and U.S. 
DEP'T. OF THE INTERIOR S.W. ENERGY ST"L'"DY: AN EVALFATIO::-i OF COAL-FIELD 
ELECTRIC POW.ER GENERATION IN THE SOUTHWEST (1972). 

30. For a summary of increasing coal production figures see RESERVES OF WYO~ 
MING, s-upra note 15, at 7. 

31. BUREAU OF :i\IINES, MINERAL INDUSTRY SUR\"EY, BITUMINOUS COAL A1'.'D LIG
NITE DISTRIBUTION QUARTERLY, JANUARY-?ilARCH 1973 38. 

32. Glass, Midyear Review, supra note 21, at 9. • 
33. RESERVES OF WYOlIING, supra note 15, at 6. For a discussion of the economic 

impact of coal mining on "Wyoming, see Glass, s1.tpra note 4, at 186, 200, 201, 
204 (19'73). 

3-!. U.S. DEP'T. OF THE INTERIOR 1 NOR.TH CE~TRAL POWER STUDY 35 (1971 • 
[Hereafter NCPS.] Each of the ten plants could produce 10,000 megawatts 
of electricity. By comparison, the Jim Bridger Power Plant presently under 
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the types of uses for coal arc increasing. Research is presently 
uncler way to develop a plant capable of converting TRW coal 
into a low-sulplrnr synthetic oil, pipeline gas and liquifiecl 
petroleum gases.35 The U.S. Bureau of Tuiines predicts that 
the United States36 demand for coal in 1980 will be 53% higher 
than it was in 1967 and by the ye.ar 2000, 78% gTeater.37 

E. Env-ironrnental Concerns 

Some environmentalists oppose all strip mining.38 They 
are avvare of the magnitude of the planned development ancl 
skeptical of coal companies' concern for the evfromnent. The 
Sierra Club, for example, challenges the presumption upon · 
which present strip mining laws are based by inquiring 
whether high prairie lands39 are reclaimable once they have 

construction in Southwest ·wyoming is the second largest plant west of the 
Mississippi; it will produce only 1,500 megaviatts of power. U.S. DEP'T. OF 
!NTER[OR 1971 TulI~EP...AL YEARBOOK 796 (1971). 

For an indication of the amount of water which would be required 
for development of this magnitude, see NCPS, 44. . 

Construction of a new 330 megawatt coal-fired, steam generating plant: 
near Gillette at the \Vyodak formation was announced September 20, 1973. 
The plant vdll employ up to 640 workers and will be completed in May of -
1977. Gillette New.:5-Record, Sept. 27, 1973, at 1. col. 1. 

35. In addition, various chemical processing plants, fuel cells7 gas turbines and · 
liquid metal systems are projected for development. U.S. DEP'T. OF THE . 
INTERIOR OFFICE OF COAL RESEARCH 1972 ANNUAL REPORT 13 (1973). 

Panhandle Eastern Pipeline Co. plans a $400:.million commercial gasi
fication plant in the Powder River Basin in eastern Wyoming. The plant, 
which was announced by the company on September 28, 1973, w111 provide 
permanent employement for 800 to 1,000 people and will consume 25,000 
tons of coal per day. The plant is expected to be operational between 1978 
and 1980. Laramie Daily Boomerang, Sept. 28, 1973, page 7, col. 4. 

36. The U.S. also exported 55.9 million short tons tons of coal in 1972. Canada . 
was the largest importer. BURE..~U OF MINES, 42 INTERNATIONAL CODE TRADE· 
27 ·(June, 1973). . 

37. STRIPPABLE RESERVES OF U.S., supra note 14, at 1. 
38. . In some situations, where one or more side effects can not be 

prevented, prohibition of the mining operation is the only suitable 
remedy. 
U.S. ENVIRONMENTAL PROTECTION AGENCY, LEGAL PROBLEMS OF Co_,u, : 

l\IINE RECLAMATION (Study by the University of Maryland School of Law: 
#14010 FZU) ix (March 1972). See also H. CAUDILL, MY LAND IS DYING • 
(1971) and R. AUSTIN AND P. BORRELLI, supra note 29. . . 

For the compilation of a newspaper's successful attempt to prevent • 
strfp mining in North Carolina, see Winston-Salem Journal and Twin • 
City Sentinel: 1971 Pulitzer Prize in Jo1.lrnali.c,m for Public Service. (Avail
able in the Hebard Room of the University of Wyoming Coe Library in the 
Kelly J. Patrick Biographical file, #b-k297jp). Environmentalists have been 
particularly vocal in J\1ontana where a symposium was held to collect data , 
opposin6 strip mining. Proceedings of the Montana Coal S:;-mposium, Bil- . 
lings, Montana, 1969, and the comments of :McRae, "Coal Industry at \Vhat • 
Price? A Rancher's View." Al'ticles advancing this point of view are col- • 
lected in THE STRIP MINING OF AMERICA, supra note 29, at 96-99. 

39. Wyoming, one of the Rocky Mountain States, embraces high 
mountains, elevated and sparsely vegetated plateaus, and mature un
dulating grassland. Trees are limited to scattered stands along 
stream and river valleys. In southwestern ·wyoming the coal areas 
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been disturbed.40 Some writers have suggested that the answer 
to the reclamation problem is to prohibit all strip mining.41 

40. 

41. 

occupy high deserts where even native grasses are sparse. Wyo
ming lies astride the continental Divide, about two-thirds of the 
state being on the east slope and one-third on the ,vest. Topo
graphically, Wyoming consists of high mountain ranges separated 
by broad, relatively flat-floored basins. [l\Iost of the Wyoming 
deposits underlie these broad basins.] The mean altitude of the 
state is about 6700 feet. 

The climate in ·wyoming is semi-arid; warm dry summers al
ternate with cold rigorous winters. Inclement weather is most 
common in January, the coldest month. Annual precipitation ranges 
from a low of five inches in the Red Desert of the Great Divide 
Basin to a high of forty-five inches in some mountain ranges. In 
coal areas, rainfall varies from less than six to twelve inches in 
the southwestern part of the state to six to eighteen inches in the 
Powder River Basin, where the highest precipitation occurs along 
the east side of the Big Horn :!\fountains. Late spring rains pro
vide most of the moisture. RESERVES OF WYO., supra note 15, at 5. 

Typical climatic conditions from ·wyoming's coal-bearing 
regions are: 
Mine Eleva-
Sites tion in 

feet 

Gillette 4948 
(Wyodak) 

Glenrock 4556 
(Dave 
Johnston 
Power Plant) 

Green 6089 
River 

Walcott 6736 
Jct. 
Carbon County 

Jim 6740 
Bridger 
Power Plant 
Area in 
Southwestern 
Wyoming 

Average 
Precipi
tation 
in inches 
14.0 

14.88 

8.70 

10.33 

8.29 

Average Growing Years p.h. mea-
Temp Season Re- surement 
( °F) corded 

45.4 129 30 

48.0 130 62 

101 66 

41.6 82 34 

40.3 103 10 

7.9 to 
8.5 

7.8 to 
8.6 

7.8 to 
8.4 

8.0 to 
8.4 

7.8 to 
9.0 

H.BEAUCH.IU,IP, TH~ USE OF TOPSOIL FOR STRIP l\'lINE REVEGETATION, 34 
(1973) (Unpublished ni•aster's thesis in Range 1fanagement, University of 
Wyoming, Laramie, Wyoming.) 
There are numerous provisions which indicate the legislature's intention 
to insure reclamation. In drafting the regulations the administrator is 
directed to con.sider the "potential for adverse environmental impact" by 
§ 35-502.20 (e) (iii) as well as the land's capacity to support the "highest 
previous use" by § 35-502.21 (a) (i). The Act points to the expectation 
that the land will be revegetated at § 35-502.21 (a) (iv), and provisions 
are made for stockpili:ag topsoil or by some superior method, § 35-502.21 (a) 
and .24 (b). Moreover the application may be denied if it is "contrary to 
the laws or policy of this state," § 35-502.24 (i) (ii). To evaluate reseeding 
and revegetation problems, the administrator may use qualified experts in 
hydrology, "soil science, plant or wildlife ecology, and other related fields/' 
§ 35-503.22 (a) (i). The applicant may request assistance from the local 
soil conservation district, § 35-502.24 (c). However, because of low rain
fall, siltation and acid pollution do not appear to be significant problems. 
Indeed, the opposite is the problem: there is so little erosion that the 
scars from strip mining remain unchanged for decades. . . The chance cf 
revegetation of strip-mined areas ranges from unlikely to impossible. 
R. AUSTIN AND P. BORRELLI, supra note 29, at 88. 
See THE STRIP MINING OF AMEmCA, su.-pra note 29, at 47 the case for abolish
ing strip mining. See also The West Va. Debate on Outlawing Surface 
Mining, 76 COAL AGE 92 (March 1971). 
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They argue that the consumer clernancl for energy should be 
reduced rather than mining activities expanded to meet con
tinually increasi11g energy demarn:ls.42 If strip mining were 
prohibited in ,Vyorning, at least 17% of the state's coal re
source would be unrecoverable, 43 though this figure is sub
ject to dispute.44 

The North Dakota mined reclamation law explicitly Tec
ognizec1 that some lands are unrec1aimable and prohibits min-

• ing in those areas. 45 There is no similar pro-vision in the , 
·-yvyorning Act although mining operations may be prohi]Jitecl 
if the '' proposed mining would irreparably harm, destroy, or 
materially impair any area that has been designated by the 
[Environmental Quality] Council to be of a unique and irre
placeable, historical, archeological, scenic or natural value.' Hs 

On the other hancl, those who advocate strip mining- sug
gest that most of the lancl can be reclaimecl.47 The University : 
of Wyoming Agricultural Experiment Station studied recla
mation of mine spoil banks and found that those in the Kem
merex· area could be successfully revegetated.48 A University 
of :11or:~.tana study also concluded that revegetation ,vas pos
sible in most sections of the state; the report noted1 however, 
that several decades of re-vegetation would be required before 

42. See A Legal Solution to the Electric Power Crisis: Controlling Dernand 
Through Regulation of Advert·ising, Promotion and Rate Structure, 1 ENV. 
AFFAIRS 670 (1971). A brief account of the European experience in surface 
mining is given in STRIP M.rnING OF AMERICA, supra note 29, at 50 et seq. 
Several European countries have strict reclamation standards which dis
courage surface mining; as a result, most European countries are importers 
of coal. See sup-ra note 39. 

43. Glass, supra note 4, at 200. 
44. Representative ·warren Morton, a geologist who chairs the Wyoming House 

Mines, Minerals & Industrial Development Committee. says a prohibition on 
surface mining would render "most of the recoverable coal in 'Wyoming 
unminable." Personal correspondence, October 8, 1973. 

45. N.D. CENT. CODE § 38-14-05.1 (Supp. 1973). 
46. WYO. STAT. § 35-502.24 (g) (iv) (Supp. 1973). 
47. Beauchamp, supra note 39, concluded that if topsoil is stockpiled and reused, 

an adequate stand of- vegetation may be accomplished. Glass concluded that 
revegeb.tion of unreclaimed sites will require years to establish, "but 
it is a matter of time rather than an impossibility. 1fa,ny the older un-
reclaimed sites are not revegetated by pioneer natiYe "· 
Glass, supra note 4, at 204. . 

48. The study found that Russian olive, caragana and Siberian elm trees sur
vived on the soil banks. Some soil banks re-vegetated naturally within fifteen 
years when stabilized from erosion, UNIVERSITY OF WYO-:\UNG AGRICULTURAL 
EXPERE'.1ENT STATION RESEARCH JOURNAL #51, Reclamat-io-n of Strip Mine 
Soil Banks in l'Vyoming (May 1971). Beauchamp's 1973 study concluded, 
however, that a planned reseeding program is necessary because the sites 
he tested cont.."l.ined an insufficient amount of natural seed.,, Beauchamp, 
supra note 39, at 49, 
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it could be determined whether the reclamation would success
fully withstand climatic fluctuations:10 Other experts have 
been less pessimistic and have concluded simply that recla
mation is possible ,vhen the proper techniques are employecl.;;0 

Because of the relafrrnly high ratio of coal to the amount of 
surface area which must be disturbed to uncover it, there are 
indications that the cost per ton of an adequate reclamation 
program vrnuld be low in 1Vyoming.51 One notably successful 
reclamation project was conducted at the Big Horn l\Iine 
near Sheridan.52 Compared to the other mining_ areas in the 
state, however, the Big Horn area receives higher amounts of 
rainfall. 53 

There ar_e several revegetation and reclamation test pTo
jects presently under way54 and the Bureau of Outdoor Recre
ation of the Department of the Interior has established a 

49. 

50~ 

51. 

Carl L. \Vambolt, range specialist with the cooperative extension service 
of the University of :Montana at Bozeman. said that proposed revegetation 
plans that introduced non-native species dependent on commercial fertilizer 
could diminish the productivity of grazing land and reduce wildlife habitat. 
He said that \1.ride variety of native species was necessary to insure a proper 
nutritional supply for cattle and that several decades of revegetation ,vould 
be required before it could be determined whether the reclamation could 
successfully withstand climatic fluctuations. Note, 4 ENVP.. RPTR. 94 (1973). 

Melvin S. Morris of the University of Montana's School of Forestry 
said that adequate reclamation of strip mined land was possible in 
Montana. Morris called for an approach to reclamation as an inte
gral part of the mining prncess including stockpiling top soil, sort
ing overburden, and shaping the new surface to minimize runoff 
and erosion. He called for revegetation with native and foreign 
species that emphasize diversity. Id. at 94. 
Research is being performed at the Montana State University Agricul

tural Research Station to determine the short and long-term hydrologic 
effects of surface coal mining and mine reclamation on dry lands. A search 
for plants which will grow well on strip mined overburden in arid areas 
is also under way there. For a summary of federally funded programs 
dealing with surface-mined lands, see SECOND ANNUAL REPORT OF THE 
SECRETARY OF THE INTERIOR UNDER THE l\IINI.N'G AND MINERALS POLICY ACT OF 
1970. MINING AND l\IINERALS POLICY, 1973 (appendices VI-2 to YI-10). • 

In 1971 grading costs ·alone ranged from 1¼ cents per ton to 43 cents per 
ton (over $1,000 :per acre) in reclamation of coal mined lands. Comment, 
Mined Land Reclamation in the Western States-A Brief Look, 4 NATURAL 
RESOURCES LAW. 545, 551 (1971). Estimates of reclamation costs unde1· 
pending federal legislation H.R. 4863 have ranged from 56 cents per ton 
to over $1 per ton. See 4 ENV. RPTR. 93, 94 (May 18, 1973). The concern 
over cost per ton figures for reclamation should be considered by consumer 
groups as ,vell as environmentalists since reclamation costs will be con
sidered a cost of production and will be reflected in the price ,vhich the 
consumer pays for the coal or for its derivatives. Reitze, supra note 1, at 716. 

52. For an industry statement of a successful project, see J. Rulli, Reclamatfon. 
at Big Ilorn Mine, 57 AMERICAN' MINING CONGRESS JOURNAL ,n (June 1971). 
See also T. GWYNN, KNIFE RIVER COAL :MINING Co., RECL.\DIIXG STRIP
MINED LAND BY ESTABLISHING GAME MANAGE::.\1ENT AREAS 1 (196G). 

53. See supra note 38. 

54. APPENDIX MINES AND :MINERALS POLICY 1973, supra, note 49, at VI-2. 
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clearinghouse for information relating to reclamation of sur---~
face-minecl lands for recreational purposes.55 

. ~ 

A report by the Wyoming Legislative Sei·~~ices Agency t~-~ 
the Joint 1Iines, :Minerals and Industrial Development In~:""~ 
terim Committee in 1972 re-viewed tbe information aYailable;~ 
concerning the reclamation records of major· coal companies : 
and concluded that: 

[E]v:i.clence clearly exists that many recalcitrant min
ing operators have in the past and will continue in 
the future to destroy the environment unless properly 
controlled. It is because of these operators that some 
governmental bodies and environmentalists have _. 
sought to impose rigid reclamation requirements. 
Obviously striking a balance would be a more appro-
priate objective.06 

.. :·ts 
~· ~. "~~ 

• -~ ::~~~ III. STRIP 1\'.UNING LA ws: ThsTORY 
• ~-:~5:7-: 

.... ~:-~ 

A.. Wyorm-ing ·:·j1 
Coal has been mined in Wyorµing since the middle of ~i; 

nineteenth century. Since most early production was from\ 
underground mines, 57 reclamation of surface mining areas is~~ 
a problem of recent origin. 1967 was the first year-in which~ 
surface mining production exceeded production from under;~; 
ground mines.58 In apparent response to increasing produc,-] 
tion of coal, uranium, and bentonite, the legislature pass~/ 
the Open Out Land Reclamation Act of 1969.59 This act r~~ 
quired operators to obtain a permit and post a bond equal t?,;~ 
the estimated cdst of reclamation. Provision of a reclamatior( ... ,. __ ~ 

plan by the operator was optional under this act.60 
- _}~~ 

55. The Bureau is establishing a Reclamation Information Center to coll..~ 
data on the extent of surface mining and associated land disturbance, ~S 
habilitation and restoration practices, costs, successes, failures and pote?;,: 
tial uses for mined fonds. Pertinent reclamation for recreation data sho?1'1~ 
be sent to: Uirector, Bureau of Outdoor Recreation, Dept. of Inten~-~ 

· Washington, D.C. 20240. 4 ENVR. RPTR. 689 (August 17, 1973). ·-:".~ 
56. INTERIM REPORT TO TIIE MINES, 1\IINERALS AND INDUSTRIAL DEVELOP)H:~r.s:; 

CO:V1MITTEE BY GERALD Fox, LEGISLATIVE SERVICES AGENCY, 1 (March 1972}1 
67. RESER.YES OF WYO., supra, note 15, at 7. ·.J 
68. Id. at 7. .-,,~,1 

59. Ch. 192, § 1 to 14, [1969] "\VYO. SESS. LAWS 393. For a discussion of~~ 
provisions of the 1969 Act, see Cqmment, Regulat-ion of Open Ciit !,firiiM a-.: 
Wyoming, 5 LAND & WATER L. REV. 449 (1970). See also ·inf'ra note 77. Th;; 
trend toward increasing state participation in regulatino- the developmen-:-, 
of their resources is discussed in Carver, The Trend To.,;ar<l State Prot4:·'. 
tionism in Natiiru..l Resource Management, 18 ROCKY 11T. :M'.IN. L. INST.~~ 
(1973). . ~-::1~ 

60. Ch. 192, § 4, [1969] WYO. SESS. LAWS 394. ~ t:~~ 
._)i 
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The 1969 act was criticized for its -vague and inadequate 
reclamation standards.61 Operators ,Ye1·e required ,vliere prac
tical to make a reasonable effort to encourage the revegeta
tion of _dis tubed lands. 62 The prirnaTy reclamation provisions 
were found in the rules and regulations issued by the adminis
trator. The 1969 act made no pro-.:ision for reclamation of . 
abandoned and unreclaimed lands. The 1973 act also failed 
to deal with this problem. 63 

B. Other Western States 

The states of the N ortbern Great Plains6
¼ and of the 

Rocky ].fountain province65 contain 90% of the strippable 
low sulphur reserves in the United States.6

G :Most of these 
states have also recently revised their mined land reclamation. 
laws67 in anticipation of the substantial ship mining that 
,rill likely occur throughout the region.68 Arizona and Utah 
haYe no law specifically providing for the reclamation of 
strip-mined lands. 

The :M~ontana legislature required a return to "useful 
production'' of mined lands in the n1ontana Strip ]}fining 
61. Regulation of Open Cut Mining in Wyoming, supra note 59, at 450. The 

Act was criticized because it required only that peaks and ridges be re
duced to a "rolling topography." The 1969 Act was characterized by the 
Sierra Club as 'permissive in the extreme." R. AUSTIN AND P. BORRELLI, 
supra note 29, at 90. 

62. Ch. 192, § 6, [1969) WYO. SESS. LAWS 396. 
63. The administrator may order a forfeiture of an operator's bond and use 

it to reclaim the lands which were bonded under the Act. WYO. STAT. § 35-
502.22 (a) (iii) (Supp. 1973). In Wyoming, 17,941 acres of land hJ.ve been 
utilized or occupied by mineral and solid fuel waste of all types while 4,885 
have been reclaimed. ,_Coal mining activities disturbed 3,936 acres through 
1971 and have reclaimed 1,143 acres. WY0:>IING OPEN CUT MINING ADi.\IIN
ISTRAT0R's ANNUAL REPORT, SURFACE l\II::-;-ING, MINERALS RELATED '\VASTE 
AND LAND RECLAMATION FOR 1971 2 (1972). Sixty-eight per cent of the 
reclaimed coal land predates Wyoming's Reclamation Act which, like the 
1973 Act, has no retroactive clause. The value of these disturbed lands prior 
to mining ranged from $3 to $50 per acre. Glass estimates basic reclama
tion costs of grading, minimal seed bed preparation, and seeding would 
average at least $200 per acre in ·wyoming. Glass, supra note 4, at 204. 
Based on these figures, the cost of reclaiming all orphan surface-mined 
lands in Wyoming would be roughly $3.5 million. This figure m:iy be high, 
however, since many areas are presently used as community landfill sites. 

An additional $.05 per ton tax on Wyoming's 10.9-million ton 1972 coal 
production would have raised over $500,000 toward meeting the cost of 
reclaiming lands previously disturbed by all types of mining. . 

64. Montana, ·Wyoming, North nnd South Dakota, STRIPPABLE U.S. RESERVES, 
supra note 14, at 10. 

65. Colorado, Utah. Arizona, New Mexico and Idaho. !cl. 
66. These two regions contain 24,691 of the 27,376 billion tons in the continental 

U.S. Id. at 19. 
67. See generally id. 
68. A summary of the laws as of 1971 appears at id., Appendix B. A more 

recent chart comparing the laws is attached to this article in Appendix A. 
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Reclamation Act of 1967.Go In 1969 the legislature added a 
more envfromnentnlly-oriented statement of policy10 and •• 
generally strengthened the act. The law was amenclecl again 
in 1973; the system whereby the operator contracted ,vith the 
state to reclaim his mined lands was abolished in fa -vor of a . 
surety bonding systeru.71 Tlie 1973 law also gives any resi
dent of the state who knows a pTovision of the act is not being • 
enforced standing to sue in mandamus.72 If, after receipt of -
notice of the failure to perform, the official or employee does : 
not enforce within a reasonable time the requixernents of : 
the act or regulations issued lmder it, then any 1\fontana • 
resident may bring the mandamus action in the appropriate·. 
district court.73 

• 

North Dakota added a prohibition against mining un- • 
reclaunable lancl,74 authorizing the state to use foTfeited bonds : 
and the proceeds from fines levied under the .A.ct to reclaim .' 
orphaned lands.75 The operator's duties were clarified by in-:· 
serting specific standards for restoration of slopes, re-use of~ 
topsoil and for recontouring spoil banks in the statutes.76 

:.: 

The South Dakota legislature enacted a surface mining • 
land r·eclamation law in 1971; its provision are basically simi-'· 
lar to vYyoming's present law. .An approved reclamation· 
plan and a performance bond are required before mining can i 
begin.77 • • 

Colorado's Open Cut Land Reclamation Act of 1969 is of'.:\ 
the same genre as Wyoming's 1969 Act. Both were patterned,~ 
after an early Oklahoma law.78 An intended land use plan fa,:_: 
required but the posting of a boncl is discretionary with the\· 

69 . 
• 70. 

MONT. REV. Com~ § 50-1001 to -1004 (1967). '.:; 
MONT. REV. Com: § 50-1005 (1967). See Comment, Strip-Mining Reclo,1M--i
tion Requirements-in M ontana--A Crit·ique, 32 MONT. L. REV. 65, 72 (1971) ,;: 

71. J}IONT. REV. CODE § 50-1041 (1973). • 
72. MOi'.T. REV. CODE § 50-1055 (1973). .. 
73. There is no mandamus provision in the 1973 Vvyoming Act. An interested. 

party may demand an administrative inve::-tigation by filing a written c~m
plaint under Article 7, WYO. STAT. § 35-502.46 (Supp. 1973). The Wyoro:mg 
general law on mandamus may be sufficiently broad to provide relief. Ses 
notes 210-213 infra. • 

74. N.D. CENT. CODE § 38-14-05.1 (Supp. 1973). 
75. N.D. CENT. CODE § 38-14-08 (Supp. 1973). 
76. N.D. CENT. CODE § 38-14-05 (Supp. 1973). 
77. S.D. COl',IP. LAWS § 45-6A-7 (Supp. 1973). 
78. See OKLA. STAT. ANN. TIT. 45 §§ 701-13 (Supp. 1967). Reuufotio-n of Ope-n •• 

Cut Mining in Wyoming, supra note 59» at. 450. • 
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administrator.rn For a full comparison of these laws see tbe 
chart which accompanies this article in Appendix .A. • 

IV . .AwrrcLE 4. LAND Qu.A.LITY 

A. Pil,rpose ancl Policy 

The general provisions of ATticle 1 list potential en
vironmental harms which the E.Q.A. seeks to minimize or 
avoid. so The legislature intended to both preserve and enhance 
the quality of the state's resources by planning the:ii-- develop
ment, use and reclamation. In the general compliance section 
of .Axticle 4, the E.Q.A. states that while reclamation is per
formed in the public interest it constitutes an expense to the 
operator.81 The primary responsibility for developing a feasi
ble reclamation plan falls on the operator.52 Though it n1ust 
be approved by the State Department of Environmental 
Quality, the reclamation plan should be consistent with the 
orderly and economic development of the mining property. 83 

The performance bond and inspection requirements are in
tended to insure that the land is Teclaimed to its highest prior 
use84 in compliance with the approved plan, whether by the 
operator, accordiiig to the reclamation plan, or by the state 
through the use of a forfeited bond if the operator fails to 
comply with the provisions of the E.Q.A. 

79. COLO. REV. STAT. § 92-3-1 et seq. (Supp. 1973). The Colorado law was 
praised by industry spokesmen because it depends on "the initiative of the 
operator guided by flexible requirements." Comment, Mined-Land Recla,ma,
tion in the Western Sta.tes---A Brief Look, 4 NATURAL RESOURCES LAW 545, 
550 (1971). 

80. WYO. STAT. § 35.502.2 (Supp. 1973). "[P]ollution of the air, water and 
land of this state ·will imperil public health and welfare, create public or 
private nuisances, be harmful to wildlife, fish and aquatic life, and impair 
domestic, agTicultural, industrial, recreational and other beneficial mes ..... " 

81. WYO. STAT. § 35-502.20 (Supp. 1973). 

82. WYO. STAT. § 35-502.24 (Supp. 1973). 

83. WYO. STAT. § 35-502.21 (Supp. 1973). 
ESTABLIS?.fENT OF STANDARDS-
(a) The council shall, upon recommendation by the advisory board, 
establish rules and regulations pursuant to the following reclama
tion standards for the affected areas, including but not limited to: 

• $ * 
(iii) A time schedule encouraging the earliest possible reclamation 
program consfatent with the orderly and economic development 
of the mining property. 

84. The "highest prior use" language will require a definition in· the rules and 
regulations, which had been issued as of press time, some five months. 
after the law became effective on July 1, 1973. 
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B. .fldministraHue Structwre 

Article 4 of the E.Q.A. is aclmi11istercd by the- Land ~ 
Quality Division of the State Department of Environmental .
Quality. 8 5 The administratoT reports to the Director of the -
Dcpartment-5 6 and to the Environmental Quality Council.8

' > 
The Lana Quality DiYision administTator fa directed to work _, 
with an advisory board appointed by the Governor83 to de_._: 
velop comprehensive programs to deal with. environmental.~ 
problems,89 recommend rules and regulations for promulga- .:
tion by the Council, 90 and submit an annual Wl'itten report to _: 
the Oovcrnor.91 The five member advisory boarcl consists of : 
two members representing the ''public interest,'' one member.: 
representing industry, one member representing agriculture 
and 011e member representing political subc1ivisions. Not· 
more than three members of the board may be from the same. 
political party.92 

The adrr1inistrator of the Land Quality Division93 pos~--j 
sesses broad power to administer and enforce·the Act. He is\. 
primarily responsible for the permit and licensing process,°4 / 
for setting bond levels,°5 and for interpreting ancl applying • 
the Hules and Regulations.96 He may also retain qualified ex--< 
perts for advice on reclamation techniques and the adoption 

85. WYO. STAT. § 35-50.4 - 502.7 (d) (Supp. 1973). The land quality division is :: 
the successor to the powers, duties, regulatory authority and functions of· ' 
the open pit land reclamation section of the office o-f the commissioner of -· 
public lands and the department is the successor to the sanitary engineering 
service branch of the division of health and medical services, which sec-
tions and branches are abolished as o.f the effective date of this act. . 

86. Robert Sundin, Dept. of Environmental Quality, State Office Building, • .. 
Cheyenne, 1Vyoming 82001. 

87. WYO. STAT. § 35-502.11 and .12 (Supp. 1973). 
88. WYO. STAT. § 35-502.13 (Supp. 1973). 
89. "\VYO. STAT. § 35-502.H (a) (Supp. 1973). 
90. WYO. STA1'. § 35-502.14(b) (Supp. 1973). 
91. WYO. STAT. § 35-502.H (c) (Snpp. 1973). , 
92. WYO. STAT.§ 35-502.13(a), .13(b) (Supp. 1973). The Governor initially.~ 

appoints one member for a six year term, two members for four year terms-.~; 
and two members for t\vo year terms. Thereafter all appointments are for 
four years. The Governor fills vacancies by appointment. 

93. As o.f October 1, 1973, there were 16S permits outstanding under the Open 
Cut Land Reclamation Act of 19G9 which have not been renewed as required · 
under .20 (b). This is due to the fact that the Governor had not appointed '. 
a Land Quality advisory board. Section .20 (b) of the Act provides ~. one ·: 
year period for renewing_ these permits; the Environmental Quality Council· 
may extend the period if the Land Quality administrator is unable to re
vie'.Y the outstanding permits in the one year period. 

!:i4. WYO. STAT. § 35-502.22 (a) (iv) and 10 (a) (ii) (Supp. 1973). 
95. WYO. STAT. § 35-502.22 (a) (ii) and .10 (a) (ii) (Supp. 1973). 
g6. WYO. STAT. § 35-502.10 (a) (viii) and (ix) (Supp. 1973). These section;; • 

require consultation ,vith the advisory board and the director. 
97. WYO. STAT. § 35-502.22 (a) (i) (Supp. 1973). 
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of rules.01 The administrator's decisions may be appealed to 
the Environmental Quality Council.98 

C. Standards 

.Article 4 does not contain specific reclamation provisions; 
it does contain general standards9

n against which the specific 
perfor·mance requirements contained in the rules and regula
tions, such as slope bans ancl minimum ,egeta ti ve cover, 100 

may be tested.101 The broad guidelines are intended to pro
vide guidance for the administrators of the ..d.Ct and to pro-vide 
latitude to adapt the law to the peculiar circumstances of each 
proposed operation.102 In drafting the rules and Tegulations, 
the Director, the Council, the Administrator and the Land 
Quality Advisory Board are to consider the potential for· 
adverse environmental impact, 103 the highest previous use104 

of the affected lancls,1°5 the earliest possible reclamation 
timetable consistent with the orderly and economic develop
ment of mining property, 106 and the stockpiling and re-use 
of topsoil jf possible.101 

The legislature added special prons10ns for operations 
presently being conducted with permits issued under the Open 
Cut Land Reclamation Act of 1969.103 Their application pro-
98. WYO. STAT. § 35-502.12 (a) (iii) (Supp. 1973). 
99. See Morris, Environmental Statutes: The Need for Rev-iewable Standards, 

2 EN"V. LAW 75 (1971). 
100. It has been suggested by John R. Quarles, Acting Deputy Administrator of 

the Environmental Protection Agency, that "[p]recise statutory performance 
requirements such as slope bans and minimum vegetative cover are not 
necessary in strip mining legislation." Such requirements could hamper 
the effecti-r;eness of a mining program in adjusting to new systems and 
technologies that would further reduce environmental damages associated 
with mining. Quarles, 4 ENYR. RPTR. 93 (May 18, 1973). • 

101. WYO. STAT. § 35-502.21 (Supp. 1973). 
102. Representative Warren Morton, Chairman of the Wyoming House of Repre

sentatives Mines, Minerals and Industrial Development Committee. Personal 
correspondence, October 8, 1973. 

103. WYO. STAT. § 35-502.20 . .(e) (iii) (Supp. 1973). 
104. WYO. STAT. § 35-502.21 (a) (i) (Supp. 1973). 
105. WYO. STAT. § 35-502.21 (Supp. 1973). 
106. Wyo~ STAT. § 35-502.21 (a) (iii) (Supp. 1973). 
107. 1,VYo. STAT. § 35-502.21 (a) (v) (Supp. 1973). The relevant ten is from 

Sections 35-502.21 (a) (k) through (vi). 
108. WYO. STAT. § 35-502.20 ( c) (Supp. 1973) provide3 tbat . 

[A]n operator presently operating under a ~rmit issued by the 
State land commissioner in accordance and in full compliance vlith 
the Open Cut Land .Reclamation Act of 1969 will be issued a pemit 
upon submission to the administrator of; 

(i) The information, maps and other exhibits required by this 
act; and 

(ii) A reclamation plan which fulfills to the board's satisfac
tion all of the requirements of this Act. 
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cedure is simplified 10
~ and the fact that they are already:i 

operating is to be consiclered.110 
. :-;j 

The rules and regulations promulgated under the 1969:: 
.A.ct remain in effect until superseded by new ones.111 

• ·,\:i 

D. Lancls Included Under the Act 
~1. 

There are two categories of land which are exempt froiii°7 
coverage under the Act. Federal lands112 over which the·:~ 
United States has exercised its powet· of federal pre-emption< 
are not subject to state regulation.113 Indian tribal lands are.~ 
the primary example of federal pre-emption.114 Other federaf'. 
lands· are subject to a wide Yariety of federal regulations/ll:;~ 
but since the requirements are mutually acceptable, the state~~. 
of "\\Tyoming regulates reclamation activity on federal lands/ 
with one minor exception.116 The federal government retam¥~!: 
109. WYO. STAT. § 35-502.20 (d) (Supp. 1973). 
110. i,VYO. STAT. § 35-502.21 {a) (vii) (Supp. 1973). 
111.. WYO. STAT.§ 35-502.6(b) (Supp. 1973). 

--::-~ 
.·. ·<~rt.~·; 

~:~;f 
::/t~ 
.,.:·•:.-s 

112. The federal government owns 40% of the surface lands and approximately! 
72% of the mineral rights in Wyoming. Exploration rules for federal bnds 
are found in Title 43 of the Code of Federal Regulations. Glass, snp·ra. note:1 

4, at 207. <'f 
113. The mere fact that the federal government has the authority to regula~ 

an area does not foreclose the po?sibility of state regulation so long as ~ha:, 
federal government does not preempt the field. In Head v. New Iviexrco: 
Board of Examiners in Optometry, 374 U.S. 424, 430 (1963), the Supre.~:
Court said that state statutes "must be uphe1d unless there is found sud.., 
actual conflict between the two schemes of regulation that both c2.n~~ 
stand in the same area, or evidence of a Congressional design to pre~mpt.:: 
the field." See Minnesota Rate Cases, 230 U.S. 352 (1913), and Warn?:·-~ 
Trading- Post Co. v. Arizona Tax Commission, 380 685 (1965). See a~-, 
Berger & Mounce, The Applfrability of State Conservation and Other Le~:· 
to Indian and Public Land, 16 ROCKY MT. MIN. L. INST. 347, 349 (1971).~·~'t 

114. The Shoshone Indian Tribe and Arapahoe Indian Tribe v. Wyoming and Gttl{ 
Oil Co., Nov. 7, 196~. Docket #5367, unreported decision in U.S. D.C. W~~ 
ming is discussed in Berger & Mounce, supra note 113, at 379. The cas;!•: 

held that a Wyoming regulatory agency, the State Oil and Gas Commissio~~ 
has no jurisdiction over wells located on Indian property. See Berger S·,: 
Mounce, siipra note 113, at 349 n.2, for a full discussion of the case. . . .:;:.:,;"( 

:Federal r~gu1ations concerning mining on Indian land are found at% 
- C.F.R. § 177 • (1972) or 35 Fed. Reg. (1969). There are no coal roi~:: 

presently operating on Indian land. Glass, supra note 4, at 201. • .. ::.~:~ 

115. Dietrich, Mined Land Reclamatfon in Western States, 16 RocKY :MT. Yr~; 
L. INST. 143, 191 (1971). The basic federal regulations are found at 34 Fed.:;· 
Reg. 852 (1869), and are also cited at 43 C.F.R. § 23.2 (1972). See also SJ:0 

U.S.C. § 181-287, § 351-359, § G0l to§ 604 (1964) and 23 U.S.C. § 317 (196-!)< 
4 ENV. RPTR. 77, 78 (March6, 1973). See also Ferguson & }Jao·gard, Refi~" 
lat·ion of },Jin-ing Lai,; Activities in the National Forests, 8 LAND & WAT"~~; 
L. REV. 391 (1973). /~:J 

116. One strip mine was exempted by the state under the 1959 Act because it_u:: 
totally on public land and it is only a temporary minino- method for tt!< 
company. The U.S.G.S. inspects that mine and also peri;'dically checks ~·; 
other oper8.tions that affect public land. Glass, supra note 4 at 202. ·,.-~~ 

J ~);, 
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the power to impose stricter controls on its lancls.11
' There 

is some indication that obtaining approval for access oYer pub
lic lands will be a troublesome process for operators who must 
traverse federal lands to reach their mines, hut that topic is 
beyond the scope of this comment. 118 

The Wyoming E.Q.A. contains two exclusionary provi
sions. The first category of excluded acfrdties is composed 
of minor suTface disturbances, such as excayations, extraction 
of sand, gravel or dirt by a lando-wner for his own no11-comme1'
cial use, excavations for buildings and excavations by gov
ernment agencies for public projects which are Tegulated by 
other agencies.119 

In addition, the E.Q . ..A.. creates two groups of operators 
. who are exempt from the provisions of the E.Q.A. Since the 
effective date of the 1969 ..A.ct120 was July 1, 1969, any opera
tor who completed or substantially completed121 mining prior 
to that date is not subject to regulation- under either Act. 
Second, an operator who was included under the 1969 A.ct but 
who· substant~ally com1)leted his mine before July 1, 1973,. is 
exempt from regulation under the 1973 E.Q.A. 

E. Permit Application122 
• 

117. 

118. 

11£1. 
120. 
121. 

1 •)'> 

To conduct a mining operation in \Vyoming, an ';opera-

Utah Power and Light Co. v. United States, 243 U.S. 389 (1917). See also 
Olsen, Surface Reclamat-ion Regulations on Federal and Indian M-ineral 
Leases and Permits, 17 ROCKY MT. MIN. L. lNSl'. 149, 160 (1972). 

One should note that Congress is presently considering laws to 
increase federal participation in regulation of surfac~ mining recla
mation. Both the House and Senate Interior Committees are pre
paring legislation. 4 ENV. RPTR. 592, 593 (August 10, 1973). See 
HOUSE INTERIOR .MiNING AND ENVIRONMENT SUBCOMMITTEE PRINT 
#3 and S. 425 for this session. . . 

See Lonergan, Access to "1ntermfogled Mineral Deposit Mining Claims and· 
Private Lands Across Surrounding P'/,(,blic Do-main and Nation.cl Forest 
Lands, 8 LAND & WATER L. REY. 125 (1973); Due, Access o,:.zr Publio 
Lands, 17 ROCKY MT. MIN L. INST. 171 (1972); and Biddle, Acce.:cs Rf9hts 
over Public Lands Granted by the 1866 Mining Law and Recent Regulations, 
18 RoCI-.::Y :MT. MIN. L. INST. 416 (1973). 

. Lonergan, id. at 139 discusses the requirement of a § 102 N.E.P.A. en
"1.ronmental impact statement for this type of use of federal land. 
W_YO. STAT. § 35-502.20 (d) (Supp. 1973). 
\v~o. STAT. § 30-96.4(a) (Supp. 1969). 
r~1s. lan_guage was criticized for its ambiguity in Regulation of Open Out 
1 lmmy in Wyotning, supra note 59, at 451. . 
Application forms and further information concerning the detafa:d appli
cDc:t1?'f: procedures are available from the administrator of the Land Quality 

1vis1on. 
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torm23 must obtain both a "mining permit"12
•
1 and a "license 

to mine for minerals.' nz:. The issuance of a permit, which is 
amendable126 and transferable121 certifies that the operator 
has: 

123. 

124. 

125. 

126. 

127. 
128. 
129. 
130. 
131. 

1. 

2. 

Complied with the extensive application requirements 
of Section 24 (a) .128 

Submitted an acceptable plan.for public inspection 
with the county clerk of the affected counties.12

!) 

3. Published notice of his application in a local news
paper of general circulation.130 

4. Submitted an acceptable plan for reclaiming the 
land.131 

WYO. S·rA'l'. § 35-502.3 (e) (ix) (Supp. 1973) defines "operator" as: "any 
person, ... , engaged in mining, either as a principal who is or becomes the 
owner of minerals as a result of mining, or who acts as an agent or inde
pendent contractor on behalf of such principal in the conduct of mining 
operations .... " WYO. STAT. § 35-502.23 (Supp. 1973): • 

A mining permit is the certification that the tract of land de
scribed therein may be mined by an operator licensed to do so in 
conformance with an a1lproved reclamation plan. No mining may 

. be commenced or conducted on Janel for which there is not in effect 
a valid mining permit to which the operator posses~es the rights. 
A mining permit once granted remains valid and in force from the 
date of its issuance until the termin~tion of all mining and reclama
tion operations, except as otherwise provided in this Act. 

WYO. STAT. § 35-502.3 (e) (xi) (Supp. 1973): 
"Mining permit" means certification by the director that the 

affected land described therein may be mined for minerals by a li
censed operator in compliance with an approved reclamation plan. 
No mining may be commenced or conducted on land for which there 
is not in effect a valid mining permit. A mining permit shall re
main valid and in force from the date of its issuance until the 
termination of all mining and reclamation operations, except as 
otherwise provided in this Act . 

WYO. STAT. § 35-502.3 (e) (xiii) (Supp. 1973) : 
"A license to mine for minerals" means the certification from 

the administrator that the licensee has the right to conduct mining 
• operations on the subject lands in compliance with this Act; for 
which a valid permit exists; that he has deposited a bond condi
tioned on his faithful fulfillment of the requirements thereof; and 
that upon investigation the administrator had determined that the 
licensed mining operation is ,vithin the purpose of this Act. 

WYO. STAT. § 35-502.2,l(a•) (xii) (Supp. 1973): . 
(a) Applications for a mining permit shall be made in writing to 
the administrator and shall contain ... (xii) A minimum fee of 

-$100 plus $10 for e2.ch acre in the requested permit but the maxi
mum fee for any sing-1e permit shall not exceed $2,000.00. The per
mit is amendable without public notice or heai-ing if the area sought 
to be included by amendment does not exceed 20% of the total permit 
acreage, is contiguous to the permit area, and if the operator in
cludes all of the information necessary in his application to amend 
that is required in this section including a mining and reclama-
tion plan acceptable to the administrator. The fee for a permit 
amendment shall be $200 plus $10 for each acre not to exceed 
$2,000.00. 

WYO. STAT. § 35-502.25 (Supp. 1973). 
See note 132 infra. 
WYO. STAT. § 35-502.24 (d) (Supp. 1973). 
WYO. STAT. § 35-502.24 (e) (Supp. 1973). 
WYO. STAT. § 35-502.2•1 (b) (Supp. 1973). 
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5. ],1:ailecl a copy of the notice to aU surface O"Wllers of 
land withi~ the permit area and to those within one
half mile of the proposed permit area.132 

6. .Attached proof of the notice and mailing to the permit 
application f orm.133 

7. Obtained either an instrument of consent from tlie 
surface landowner or an order from the Environmen
tal Quality Council in lieu of the surface owner's con
sent, 134 and paid the minimum pernrit fee of $100.00 
plus $10.00 per acre.135 

132. WYO. STAT. § 35-502.3(e) (vii) (Supp. 1973). 
133. WYO. STAT. § 35-502.24 (e) (Supp. 1973). 
134. WYO. STAT. § 35-502.24(b) (x) (Supp. 1973). This section of the Act re

quires an operator to obtain either the surface owner's written con~ent to 
mine or an in lieu order from the Council. This provision taken at face 
value does not raise serious constitutional questions. Section .24 (b) (x) ( c) 
provides, however, that the Council may issue t.he in lieu orde1· on1y if the 
mineral estate owner's use does not "substantially prohibit the operations 
of the surface owner." This requirement is arguably unconstitutional in 
that the mineral owner who bargained for and obtained a mineral estate 
will be denied by state action the right to mine his coal. This could be held 
to constitute a taking in derogation of an existing contract and without 
just compensation. Article 1, § 33 of the Wyoming Constitution provides 
that, "Private property shall not be taken or damaged for public use or 
private use without just compensation." • 

The question of what constitutes a taking is beyond the ~cope of this 
comment, hut the reader is referred to Michelman, Property, Fairness c:nd 
Ut-ility, 80 HARV. L. REV. 1165 (1967), Sax, Takings, Private Property and 
Public R-ights, 81 YALE L. J. 149 (1971), Aris Gloves, Inc. v. U.S., 420 F.2d 
1386 (Ct. of Claims 1970) and Sardino Y. Federal Reserve Bank of New 
York, 361 F.2d 106 (2nd Cir. 1966). 

Two trends are worthy of note. Justice Holmes' opinion in Pennsylvania 
Coal Co. v. Mahon, 260 U.S. 393 (1922) suggested that any government 
action resulting in an excessive reduction in the value of private property 
was a taking. (But see u .s. ENVIRONMENTAL PROTECTION AGENCY, LEGAL 
PROBLEMS OF COAL MINE RECLAMATION 111 (1972) and Vilhge of Euelid 
v. Ambler Realty Co., 272 U.S. 365 (1926) ). An extension of Holmes' posi
tion is found in Sun Oil v. Whitaker, 483 S.W.2d 208 (1972), di'3cussed in 
Note, 7 LAND & WATER L.,.REV. 175 (1973), and Patton, Recent Changes in· 
the Correlatfoe R-ights of Surface and Minerals Owne·rs, 18 ROCKY MT. MIN. 
L. INST. 19, 35 (1973). 

The Holmes' view was unpersuasive to several courts which have 
avoided the taking question by focusing on the reasonable use of the land 
concept and on the original intent of the parties. The court in Smith v. 
Moore, 172 Colo. 563, 564, 474 P.2d 794, 795 (1970) held that the right to 
strip mine coal would not be implied unless it is clearly expressed in terms 
so plain as to admit of no doubt. Other cuse.s concerning strip mining h~ve 
restricted the owner of the mineral estate from damaging or destroying 
the surface estate. See Stewart v. Chernicky, 266 A.2d 259 (Pa. 19'i0); 
Acker v. Guinn, 464 S.W.2d 348 (Tex. 1971); and ~lest Virginia-Pittsburgh 
Coal Co. v. Strong, 129 W. Va. 832, 42 S.E.2d 46 (1947). Patton concluded, 
"Absent a. contrary intention affirmatively and fairly expressed in the 
instrument severing the mineral estate, a court will not permit the owner 
of unspecified minerals to engage in strip-mining or other operntions which 
substantially destroy the surface.'' (Id. at 42). If the court wh:ch considers 
the constitutionality of the Wyoming Act follows the philosophy which 
Patton sets out, then a denial of a permit under § .2.i(b) will be upheld as 
constitutional. • 

If, on the other hand, the court conc1udes, that the mineral is specifi
cally named in the conveyance and strip mining is the only wry to develop 
the resource, then the mining will be permitted and the provision held un-
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The permit is valid for the life of the mining and reclama- . 
tiou ope1·ation so long as the operator complies with the teTms -
of the Act and tbe rules and regulations.13

(3 The operator may 
request the local soil conservation district to provide reclama- t~ 

• tion data or research assistance for the development of his .:\ 
reclamation plan.137 

• 

In addition, if the owner of tbe mineTal estate does not -. '. 
also own the surface rights, then he must obtai.n either a signed ,} 
release from the lanclo-wner or post a surface-o,vner protection :.-: 
bond in addition to the state's reclamation bond.138 The sec- -t 
ond bond is required to obtain a permit or license and must be ··} 
provided before the operator may commence mining unless -:~ 
the landowner signs a consent form waiving the bond.139 The :::_ 
purpose of the bond is to guarantee payment to the surface <· 
o,vner for damages to the surface estate, to the crops and) 
forage, to the tangible impTovements of. the suTface owner ••• 
and for those damages resulting from the disruption of the 
surface owner's operation.140 The surface owner may collect 
on the bond in an amount which is cletermined by the parties , 
themselves, by a suit at law against the permittee, or by a>: 
snit in. equity upon the bond.141 

The E.Q.A. also provides that the surface owner who owns.:::: 
a valid adjudicated water right may sue for damages due to-~; 
pollution, diminution or interruption of supply which results "\~ 

constitutional, at least in that particular application. The landowner con- -~ 
sent provision of the Wyoming Act undoubtedly restricts a mineral owner's -~ 
use of his property, but a finding of a mere "regulation" of his right is ·'i-
insufficient to void the law on constitutional ground. ' 

Finally, whether the denial of a permit to mine under the provisions 
of § .24 (b) is upheld or not will probably depend on the facts of the case, 
the severity of the injuries, the terms of. the original conveyance and the 
more subtle demands of the energy crisis and its counterforce, the demand 
for environmental protection. Id. at 40. 

135. WYO. STAT. § 35-502.24 (a) (xii) (Supp. 1973). The maximum fee is $2,000. 
136. WYO. STAT. § 35-502.23 (Supp. 1973). 
137. Wy;o. STAT. § 35-502.24 (c) (Supp. 1973). 
138. WYO. STAT. § 35-502.33 (Supp. 1973). . --~ 
139. WYO. STAT. § 35-502.33 (a) (i) (Supp. 1973). 
140. WYO. STAT. § 35-502.33 (a) (ii) (Supp. 1973). 
141. WYO. STAT. § 35-502.33 (a.) (ii) ·(Supp. 1973). The owner of the mineral :,~ 

estate is considered to have the dominant estate and the surface owner the -:' 
sub-servient estate. Brimmer, The Rancher's Su,bservient S1.tr/ace Esto,te, ,' 
5 LAND & WATER L. REY. 49, 52 (1970) ; Getty Oil Co. v. Royal. 442 S.W.2d ·~ 
591 (Tex. Civ. App. 1967'); and Sun Oil Company v. Whitaker, 483 S.W.2d ··.: 
(Tex. 1972). The contrary view is set out in Patton, supra note 134, at 19. ,-, 
This provision will encourage mineral owners to obtain the surface rights·· •. ·; 
us well as the mineral rights because of the expansive range of damages .•. 
which this provision imposes on them. For provisions relating to federal i 
lands, see 30 U.S.C. § 54 (1970); see also Note, Surface Damage Under a. " 
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from surface m.ining.112 Possible damage to water rights does 
not appeear to be bondable under Sect.ion .33 (a) provisions 
for surface owner protection bonds. Damages resulting from 
pollution of a subteTranean stream ,vith a permanent, distinct, 
known channel are excluded from this 11rov-ision.143 

The landowner consent requfrement may be subject to an 
attack on constitutional grounds since the o,vner of a mineral 
estate is arguably deprived of his propertr without just com
pensation. Courts appear to be divided· on the question of 
whether the ovvner of a mineral estate may destroy the Slll'

face estate in the process of sfrip mining under color of an 
implied right of the dominant estate.144 

A public hearing145 will be held on the permit app1ication 
for new permits of any interested persons file a 1v1:itten 
notice required under Section .24 ( e) .146 A decision on the 
permit application must be reached by the administrator 
within thirty days after the final hearing or .after comple
tion of the appiication. If the application is protested, then 
the council must reach its decision within thirty days.147 

F. Appro·val, 1lf odificat-ion.., or Deni"al of a Pennit 
The operator's application for a mining permit may be 

denied if he has (1) filed an incomplete application;148 (2) 
not paid the proper fee ;149 (3) proposed an operation which 
is contrary to the law or policy of the United States or of this 
state;150 (4) proposed an operation which would "irreparably 
harm, destroy, or materially impair any area that has been 

142. 
1-:13. 
144. 

145. 

146. 
147. 

148. 
1-1!>. 
150. 

Federal Oil and Gas Lease, 11 WYO. L.J. 116 (1957) and Holbrook v. Conti
nental Oil Company, 278 P.2d 798 C\Vyo. 1955). Coal mining is also regu
lated under 30 U.S.C. § 81 (1970). 
WYO. STAT. § 35-502.33 (b) ( Supp. 1973). 
WYO. STAT. § 35-502.33Jb) ( Supp. 1973). . 
There is a mixed trend of decisions away from the doniinance of the mineral 
estate. See supra note 146, and particularly, Patton, supra note 134, and 
Brimmer, s1tpra note 141, at 59. 
The hearing is held according to the provisiom of the Wyoming Adminis- . 
trative Procedures Act. WYO. STAT. § 9-276.19 ( S".!pp. 1973). 
WYO. STAT. § 35-502.24 (f) (Supp. 1973). 
WYO. STAT. § 35-502.24 (h) (Supp. 1973). If a decision has not been 
reached within thirty days, the applicant would probably have a cause of 
action in mandamus. See notes 210-213, infra. 'The Act makes no provision 
for a case which extends past the deadline. 
WYO. STAT. § 35-502.24 (g) (i) (Supp. 1973). 
WYO. STAT. § 35-502.N (g) (ii) (Supp. 1973). 
WYo. STAT. § 35-502.24 (g) (iii) (Supp. 1973). "Any part of the proposed 
operation, reclamation program or the proposed future use is contrary to 
the law or policy of this state or the United State.5." ' 
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dc3ignatcc1 by the council to be of a unique ancl irreplaceable, 
historical, archeo1ogical, scenic, or natural value; ni

51 (5). 
preYionsly had a license or permit revoked or a bond for
feited ;152 (G) pi·oposed an openttion which would create a. 
nuisance or endanger the pu1)lic safety ;153 (7) been unable to 
post the required bonc1;151 or (8) has a plan against which· 
written objections have been filed by an interested person.15

~_·. 

If the administrator acts with the advice of the advisory .. 
board to deny, modify, or rule unfavorably on an operator's 
appljcation, then the operator may appeal the decision to the. 
Council.156 The Environmental Quality Council will conduct: 
a hearing-157 following the provisions of the Wyoming Ad-, 
ministrative Procedures A.ct.158 

G. License AppZica.tion Procedure 

A.n operator159 must also obtain a license to mine afte~ 
the permit is grantecl.160 Using forms provided by the admin
istrator the operator must supply his· name and address,161 a .. 
copy of the mining permit for the area,162 the nmnber of acres 
ancl location of the area to be affected by the mining opera
tion dlll'ing its first year of operation,163 the estimated dates. 
of commencement and termination of the pToposed mining/6

4,·_, 

and a $25.00 application fee.165 The administrator must then~ 
151. VlYO. STAT. § 35-502.24 (g) (iv)-(v) (Supp. 1973). 
152. WYO. STAT. § 35-502.24 (g) (vi) (Supp. 1973). 
153. WYO. STAT. § 35-502.24 (vii)- (viii) (Supp. 1973). 
154. WYO. STAT. § 35-502.24 (g) (L~) (Supp. 1973). 
155. WYO. STAT. § 35-502.24 (g) (x) (Supp. 1973). The mere filing of a written, 

objection would probably be insufficient grounds to deny a permit but could 
be cited along with other grounds for denial as an expression of public.· 
opposition to the project. • 

156. WYO. STAT. § 35-502.12 (c) (ii) (Supp. 1973). . 
157. WYO. STAT. § 35-502.12 (a) (ii) (Supp. la73). The Act provides for ad

ministrative review of the administrator by the Environment Quality Coun
cil. 

158. The hearing follows ~the provisions of the ,vyoming Administrative Pro-
ce<lures Act, WYO. STAT. § 9-276.19 (Supp. 1973). 

159. If the app1icant did not also hold the original mining permit, then he must• 
supply a written copy of the transfer by which he obtained the permit rights 
under Section 35-502.27 (b) (ii) and a statement that he has never had a 
permit l'evoked, license revoked or bond forfeited for an intentional and sub
sta ntfal violation of the provisions of the Act. 

160. WYO. STAT.§ 35-502.27(a) (Supp. 1973). Note that Section 35-502.2·7(b) 
(ji) requires a copy of the permit to accompany the license application. 

161. WYO. STAT. § 35-502.27 (b) (i) (Supp. 1973). 
162. 1,VYO. STAT. § 35-502.37 (b) (ii) (Supp. 1973). 
163. 1,VYo. STAT. § 35-502.27 (b) (iv) (Supp. 1973). These provisions anply if 

that area is less· than the full permit area. • 
161. '\VYO. STAT. § 35-502.27 (b) (v) (Supp. 1973). 
1G5. WYO. STA'r. § 35-502.27 (b) (vi) (Supp. 1973). 
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promptly Teview the application.16c If it is consistent with 
the terms of the permit and the provisions of the Act then he 
will require the operator to post a boncl16

' in an amount suf
ficient to insure rechmation of the lands to be disturbed dur
ing the first year of mining.163 Upon receipt of the bond, the 
administrator must p1·omptly issue the license to mine. 

No provision is made in the Act for amending a license. 
The mining permit under which the license is granted may be 
amended.160 A license may be revoked at any time if the ad
visory board becomes aware of the existence of any fact, 
reason or condition justifying such action.170 An intentional 
misstatement or bad faith omission in the application ,vhich 
would have resulted in an original denial of the license con
stitutes sufficient grounds for revoking a license.171 

A license may be suspedecl by the advisory board and min
ing operations halted112 for a substantial violation of the 
terms of the license or of the act.173 The. suspension may not 
be "unreasonably prolonged" and must be lifted when the 
violation has been corrected to the board's satisfaction. 

H. Bond Provisions 
Before he begins to mine, the opera tor is required to post 

a reclamation and performance bond174 to assure his compli-

166. 
167. 
168. 

169. 
170. 

171. 
172. 
173. 
174. 

WYO. STAT. § 35-502.27 (c) (Supp. 1973). 
WYO. STAT. § 35-502.34 (Supp. 1973). 
WYO. STAT. § 35-502.27(c) (Supp. 1973). See the discussion of the bond 
provisions in the text ae.companying notes 17-! to 195. 
WYO. STAT. § 35-502.24(a) (xii) (Supp. 1973). 
WYO. STAT. § 35-502.29 (a) (i) (Supp. 1973). "The board shall revoke an 
operator's license: (i) If at any time it becomes aware of the existence of 
any fact, reason or condition that would have caused it to deny an applica
tion for a mining permit whether or not such condition existed at the time 
of said application." 
WYO. STAT. § 35-502.29 (a) (ii) (Supp. 1973). 
WYO. STAT.§ 35-502.20(a) (Supp. 1973). 
WYO. STAT. § 35-G02.29 (b) {Supp. 1973). 
WYO. STAT. § 35-502.34 (Supp. 1973). To strengthen this section a bond 
of cost plus 25% could be required to insure reclamation by the operator. 
The Act does provide that any "operator ,vhose bond is forfeited may be 
denied a second permit.'' This provision \Yould be ineffective if the operator 
had no further intention to mine in Wyoming. Even though th~ Act con
tains no specific statutory authorization, this cost-plus concept could be in
corporated into the rules and regulations; Under the Act the administrator 
may adjust the operator's estimate; the cost to the state would be higher 
than the operator's cost because the state v..-ould have to bring in the equip
ment while the operator usually has the equipment already on the mine s.ite. 
Personal interview with Homer Derrer, Acting Administrator of the Land 

Land Quality Division, and Strip Mining Engineer of the Open Cut Land 
Redamation Act, September 1973. 
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ance ,vith the requirements of the .A.ct, the rules and regula- -
tions and, primarily, to insure that mined lands- will not be 
left unl'eclaimed.175 The amount of the bond is set by the ad
ministrator with the director's approval.176 The bond must. 
be sufficient to recover the cost of reclamation of lands to ·-
be a.ffected1

'
7 during the first year of operation. Dete:i;mina~ • , 

tion of the level is based upon the operator's cost estimate 
which is subrnittecl with his permit178 and license179 applica- . 
tions, and upon the administrator's own cost estimates. 

The minimum bond is $10,000 ;180 the Act prescribes no 
maximmn. The amount of the bond is adjusted from year to 
year to remain consistent with the total size of the unreclaimed . 
area.181 If the operator believes the required bond is excessive 
he may request a hearing before the Enviromnental Quality 
Council.182 If an interested party believes the required bond ,_ 
is insufficient to cover reclamation costs, then he may file a-.) 
written complaint ,vith the director under the provisions of • .', 
.Article 7. 

The operator may tender cash, government securities or ; :~ 
both in lieu of a bond.183 If bond is tendered it must be signed • 
by a corporate surety licensed to do business in vVyoming. : ~-:: 
The advisory board may also require the record mineral owner ·:_. 
to join as principal.184 The surety may cancel the bond only :-~~ 
after ninety days notice to the di.rector and after the require- ., 
ments of the bond have been fulfilled.185 If the surety's license -~ 
to do business in Wyoming is cancelled, then the permit to ~? 
mine will be suspended unless another surety is substituted / 
within ninety days.186 

. f 
175. 

176. 
177. 
178. 
179. 
180. 

181. 
182. 

183. 
184. 
185. 
186. 

Bonding provisions are a standard feature of western state mined land -"':: 
reclamation laws. Compare l\IONT. REV. CODE § 50-1039 (5) (Supp. 1973) 
v;·ith COLO. REV. STAT. § 92-13-8 (1) (Supp. 1969) and N. MEX. STAT. § 63-34-
18 (Supp. 1973). ,. 
WYO. STAT. § 35-502.34 (c) (i) (Supp. 1973). 
WYO. STAT. § 35-502.3(e) (xvi) (Supp. 1973). 
WYO. STAT. § 35-502.24 (b) (Supp. 1973). 
WYO. STAT. § 35-502.27 (b) (iv) (Supp. 1973). . 
WYO. STAT. § 35-502.34 (c) (i) (Supp. 1973). The total bond for sand and 
gravel, scoria or jade mining may be less than $10,000 but must be at least 
$200.00 per acre. • 
Wm. S'rAT. § 35-G02.34(e) (Supp. 1973). 
The provisions for a hearing before the Environmental Quality Council are 
set out at WYO. STAT.§ 35-502.12 (Supp. 1973). See also szipra note 15S. • 
WYO. STAT. § 35-502.35 (Supp. 1973). 
WYO. STAT. § 35-502.34 (b) (Supp. 1973). 
WYO. STAT. § 35-502.36 (Supp. 1973). 
WYO. STAT. § 35-502.37 (Supp. 1973). 
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Boncl forfeiture proceedings are brought by the Attorney 
General at the formal H:quest of the director Yd10 must obtain 
approval from the Council to begin proceedings.187 .A.fter re
ceipt of notice from the Attorney General of the possible for
feiture, the operator has thirty days to request a heal'ing be
fore the Council. If no 1·equest for a hearing is tendered 
then the Council must order the bond fol'feited. 1ss If a re
quest for a hearing is received, then within thirty days the 
Council must hear the operator's presentation of statements, 
documents or other relevant information before 1·uling either 
to withdraw the violation notice or to order the bond for
feited.189 If the forfeited bond is inadequate to reclaim the 
affected lands, the Attorney General may sue to reco-ver the 
full reclamation cost.100 

The bond is the state's primary guarantee of reclama
tion.191 The Act provides a two-part procedure for its release. 
Upon completion of the reclamation plan after mining has 
ceased on any affected land, the administrator may consult 
the advisory board and recornmencl a release of up to 75 % of 
tlw b_ond' on that portion of the affected lanc1. The director 
must hold at least $10,000 for five years, unless the operator 
obtains a written release from the surface owner, and the ap
proval of both the administrator and the clirector.192 '11heir 
approval must be based on an on-site inspection by the ad
ministrator which fincls that the reclamation plan has been 
successfully completed.1

~~ 

vVhen the operator believes he has successfully completed 
the reclamation he may request a release of the retained bond. 
The director must obtain the administrator's inspection re
port ancl rule on the request ·within sixty days. If the request. 
is denied, the director must notify the opera tor of the reason 
for denial and recommend corrective actions. ,vben the.se 

187. 
188. 
189. 
190. 
191. 

192. 
193. 

WYO. STAT. § 35-502.38 (Supp. 1973). 
WYO. STAT. § 35-502.38(b) (Supp. 1973). 
WYO. STAT. § 35-502.38(c) (Supp. 1973). 
WYO. STAT. § 35-502.39 (Supp. 1973). 
The provisions of WYO. STAT. § 35-502.28 (Supp. 1973) requiring an annual 
inspection by the administrator, an annual report by the operator, and an 
annual adjustment of the bond are also relevant. 
Wm. STAT. § 35-502.34 (d) (Supp. 1973). 
"\VYo. ST.AT. § 35-502.40 (b) and (c) (Supp. 1973). 
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are completed, the director must order the state treasurer to:} 
release the bond.194 

• --~ 

I. Diities of the Operator-Annual Report 

To preserve his permit ancl license, the opera tor must .. 
comply with all requirements of the Act195 and submit an an---f;i 
ual report to the administrator within thirty days of the an< 
niversary date of the permit. Generally, the report must con-/ 
tain information on the progress of mining and reclamation 
activities, deviations from the reclamation plan, a revised·? 
timetable of operations and an estimate of the number ofj 
acres to be disturbed during the next year.196 After an on-site} 
inspection197 by the administrator the reclamation plan may 
amended to conform to changing conditions.198 The director._~ 
must review the bond to insure that it will adequately insure} 
reclamation of lands to be affected during the coming year.1~!? 
A. renewal of the license to mine may be refused for failure/ 
to comply with these provisions.200 The operator must als(/; 
maintain a sign at each entrance to an operation which lisb_~: 
pis permit number, the name of his local agent, and the name{ 
address and phone number of the operator.201 

.;~~: 
• .:. {~ 

Section .32 (b) provides that the operator must prote~; 
affected topsoil, impound or dispose of toxic wastes, folio~: 
the reclamation plan and generally prevent pollution. .·::sJ 

:'~ 
,,.·:.:; ..... ;:.. 

V. SPECIAL LIC&~SE TO EXPLORE FOR 11INERALS BY DozIN~ }r 
Some forms of mineral exploration· are conducted bf 

stripping away surface ground cover with a bullclozer.202 Ur:z 
194. 
195. 
196. 

197. 

198. 
UJ9. 
200. 
201. 
202. 

WYO. STAT. § 35-502A0 (c) (Supp. 1973). . f 
\VY0. STAT. § 35-502.32 (a) (Supp. 1973). ":t 
WYO. STAT. § 35-502.28 (a) (i) to (iii) (Supp. 1973) lists the full requi~ 
men ts. ·' ~ 
The U.S. Bureau of l\Iines has been experimenting v.ith the use of satellita 
to monitor open pit and strip mining operations using photographs t.ak~ 
during the Gemini V and Apollo VI flights. These types of mines can ~ 
monitored with conventional technology if the sharpness of the imag~ry ~ 
sufficiently high. Possibilities also exist for semi-automate4 change detec
tion processes. U .s. BUREAU OF MINES INFORMATION CIRCULAR #853. SAT~ 
LITE Ivl0NIT0RIKG OF OPEN PIT MINING. OPERATIONS (1971). • • 
WYO. STAT. § 35-502.28 (c) and (d) (Supp. 1973). 
WYO. STAT.§ 35-502.28(d) (Supp. 1973). 
WYO. STAT. § 35-502.28 (b) (Supp. 1973). . ·. 
\VYO. STAT. § 35-502.32(b) (Supp. 1973). .~ 
The general mining laws of the U.S. do not regulate exploration by bull' 
dozing-. The new V{yoming Act will now require all operatiors who e:<p!o~ 
by bulldozing for minerals to obtain a license from the state and post a b-Ocu 
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regulated prior to 1973,2°3 these acfrdties now require state 
approval. If the proposed e:s:plora tion covers more than forty 
acres in any four contiguous sixteenth sections/04 the full 
provisions of the E.Q.A. apply ancl the operator must obtain 
a regular permit ancl license to mine. If the area affected is 
under 40 acres, he need only obtain a special mineral explor
ation license which is valid for one year.205 

ro obtain the special license, the operator must consult 
the rules and regulations which are aYailable from the acl
ministrator,206 after their promulgation by the Council. Gen
erally, the application must include a reclamation plan and a 
timetable for re-countouring the land to its original topo
graphy and for re-vegetating the area disturbed.207 ~l1he oper- • 
ator must post a bond in an amount adequate to cover the 
cost of reclamation, as determined by the adrninistrator.205 A 
$25.00 application fee is also required.200 The administrator 
must inspect the site before the bond ~a:1 ~e released. 

VI. CoxcLusroN 

In order to insure compliance with the Environmental 
Quality .Act of 1973, the legislature must provide generous 
funding for its administration. The permit, licensing ancl in
spection procedures are complex and time-constm1i:ng. ln 
addition, there appear to be genuine problems in insuring re
v-egetation of di.sturped areas of "'\Vyoming's arid lands. \Vith 
proper funding and initiative, the Land Division adminis
trator could play an active role in developing answers to these 
problems. 

The fact that the Governor did not make appointments 
to the advisory boards until mid-October also suggests a 
weakness in the .Act. The absence of a mandamus provision 
which would permit private citizens to assist in the enforce
ment of the A.ct leaves the public's interest protected only by 
administrators and council men1bers appointed by the gover-

203. WYO. STAT.§ 35-502.31(h) (Supp. 1973). 
204. WYO. STAT. § 35-502.31 (h) (Supp. 1973). 
205. The rules and regulations had not been issued as of our press deadline. 
206. WYO. STAT. § 35-502.31 (a) (Supp. 1973). • 
207. WYO. STAT.§ 35-502.3l(b)(i) and (ii) (Supp.1973). 
208. WYO. STAT. § 35-502.34 (a) (Supp. 1973). 
209. WYO. STAT.§ 35-502.31(b) (Supp. 19'i3). 
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nor and robs the system of a genuine check-and-balance mech
anism. r.Ianclamus~10 may be b1·oug-ht by any citizen against-
a state oficer or employee "\vho has failed to perform his statu- . -
tory duty under the laws of the state.211 It may be granted 
only in the absence of an adequate remedy at law, where the. 
duty to perform is clear, certain and unclisputable, and where··
it appears that it will be effectual as a remecly.212 The enact
ment of regulations may lJe compelled by mandamus, where, 
as in the Act, the duty to promulgate regulations is imposed·:.··~ 
b 1 213 c ·,',~ y aw. _-:··>~ 

Finally, one should not overlook the possibility of federal::)! 
legislation to regulate or prohibit surface mining. Recla.ma-'_?: 
tion of Slll'face-mined lands in the post-_A.ppalachian period t 
is an understandably sensitive topic with powerful lobby·f~ 
groups. By placing most substantive reclamation stanclards;if} 
in the rules and regulations the Wyoming legislature intended ~L-1 
to establish a flexible system capable of meeting minimu.m~I;r 
federal standards and therehv to ·retain state control over\2~~ 

.,J ._,-::._ 

reclamation of surface-mined areas. A federal pre-emption .j} 
of reclamation would void even this effort, however. ·-!1{ 
________________________________ .-1.-~·z_.~~-

WYO. STAT. § 1-877 (1945) (Supp. 1973). : {;.t 210. 

211. 

212. 

213. 

Mandamus is a writ issued in the name of the state to nn inferior ·,:·?-; 
tribunal, a corporation, board or person commanding the perfor- . ~.;:~<ti 
mance of an act which the law specially enjoins as a duty resulting --~_;::::-·f 
from an office, trust, or station. ·,:\~i 

Montana provides specific statutory authority for any resident of the statt}1 
to bring a writ of mandamus against a.ny state officer or employee who has.'::'/'.} 
a duty to enforce any provision of :Montana's strip mining law. The resident,j~~' • 
must first bring the violation to the attention of the public ·officer or ei::1--~:t 
ployee. MONT. REY. CODES ANN. § 50-1055 (Supp. 1973): Absence of speciiie.~'i~, 
authority in the Act does not defeat the remedy. Mandamus may be brougb.:.?:,'.r 
against any state official, including the governor. State ex rel Irvine v.":,\: 
Brooks, 14 Wyo. 393, 84 P. 488 (1906). Writs of mandamus against sbtefW 
officials will be brought in the Wyoming Supreme Court. WYO. Co:-;sT. a.~:~~: 
5, § 3. . . zr§s 
State ex rel Vlhitehead v. Gage, 377 P.2d 299 (Wyo. 1963); LeBeau v. S~~~~~ 
ex rel. White, 377 P.2d 302, 304 (Wyo. 1963). . :'J?;-!'. 
In the case of Richmond Funeral Directors Association v. G;oth, 202 Ya:.1/-J.] 
7921 120 S.E.2d 467, 470 (1961), a city official ,vas required by ordin~·<:.: 
to promulgate rules and regulations relating to parking at places whe..•,f~}J 
funerals were held. The court pointed out that: · \:~:~;~ 

Under the ordinance, the respondent is vested with discretion as to ··•.- ... ~ 
what shall be contained in the rules and regulations to be prornul- :{/t
gated by him. Since mandm~rns does not lie to direct the manner in __ ;...~·J~ 
,vhich the respondent should exercise his discretion, we cannot con- :~ ~Sf 
trol the contents of the rules and i-egula.tions. Hov.-ever, under the ::-·:::-;3'.' 
ordinance, the respondent has no discretion as to whether or not _:::!?~ 
he shall promulgate the rules and regulations in the first instance . . ':-{~: 
. . . . Mandamus is proper to compel him to perform his duty, :-: >,~::: 
without controlling the manner in ,vhich he exercises his discretion. • • • ' 

.•. i '··-~ ·: 
- ...... t..-~ 

. .;;.! ... , 

~-]$, 
'.':--.<?_f 
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In the final analysis, the success· of the E. Q.A. of 1973 
will depend on the administrative capability of the offices 
which the legislatuTe establish eel to enf oree the .Act ancl upon 
the ability, integrity and initiative of the administrators who 
fill them. 

ROBERT E. BROWN 

£:.. 



Effective Date of Current 
Laws 

Title of Current Lnw 

Minerals Subject to 
Re~uhition 

Operations exempted from 
the law 

APPENDIX A 

COMPARISON OF STATE STATUTORY REQUIREMENTS 
REGARDING THE. REHABILITATION OF 

SURFACE MINED LANDS IN THE WESTERN UNITED STATES 

Colorado 
COLO. REV. 
STAT. (1969) .. 

7 /1/69, 
(Amendment-
7/1/69) 

The Colorado 
Open Cut 
Reclamation 
Act of 1969 
§ 92-13-1 

coal 

§ 92-13-3 (3) 

none 

Montana 
MONT. REV. 
CODE (Supp. 
1973) 

3/14/73 

The Montana 
Strip Mining 
and Reclama 
tion Act 
§ 50-1034 

coal, clay, 
phosphate 
l'ock, 
urnnium 
§ 60-1034 

10,000 
cu. yds. 
removed 

N. Mexico 
N. MEX, STAT. 
(Supp. 1973) 
§ 63-34-1 

2/29/72 

Coal Surface
mining Act 

§ 63-34-1 

coal 

§ G3-34-2. (b) 

nono 

N. Dakota 
N.D. CENTURY 
CODE (Supp. 
1973) 

Jan. 1, 1970 
(Amendmcnt-
7 /1/73) 

Reclamation 
of Strip
Mined Lands 

§ 38-14 

nll minerals 

§ 38-14-02 

10 ft. 
overburden 

S. Dakota 
S.D. COMP. 
LAWS (Supp. 
1973) 

7/1/71 

Surface 
Mining Land 
Rccl:.una tion 
Act 
§ 45-6A 

all except 
oil & gas 

§ 45-GA-2 (9) 

Wyoming 
WYO. S'l'AT. 
(Supp. 1973) 

7/1/73 

Wyoming 
Environmental 
Quality Act 

§ 31>-502.1 

any mineral 

§ 35-502.20 (n) 

1,000 tons none except 
removed ,J ,OOOT ovcr-
cxcmptc<l from burden removed 
permit re- on 2/yr 
quiremcnts which C'Xempt 
but must from certain 
rehabilitate provisions of 

§ 50-103G (7) Statutes 
§ 60-1'103 (0) .. . . § SS-14-04 § 45-0A-10 § 85-602.20F 
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Colorado Montana N. Mexico N. Dakota S. Dakota Wyominr~ ,:,0 

COLO. REV. MONT. REV. N. l\.1£X. STAT. N.D. CENTURY S.D. COMP. WYO, STAT. ---~ 
STAT. (1909) CODE (Supp. ( Supp, 1973) CODE (Supp. LAWS (Supp. (Supp. 1973) 

~ 

1973) § 63-34-1 1973) 1973) 

Lands Protected from none unique none unique none unique values 
Mining values; must values or if 

area strip unrecluimable § 35-502.24 (g) 
§ G0-1042 (2) § 38-14-05,1 (IV) 

"Affected L::ind" includes no yes no no roads: yes yes no 
nccess road & railroads railroads: no 

§ 60-1036(5) § 45-GA-2 (1) § 35-G02.3(e) 
(XVI) 
[sec (t) ... (VIII)] 

Prospecting covered by the no yes no no yes yes 0 
0 

law § 50-1041 § 35-502.30 !;:.J 
h 

Bond Determined $2,000 I opera- Determined $500/nc. Estimated not $10,000 
~ 
h 

by the tion, $200- by cost of and deter- trj 
z Board $2600/ac. Commission rehabilitation mined to 8 n 

not less than ensure w X 
estimated rehabilitation < cost of state 
governments 
rehabilita-
ting lnn<l 

§ 92-13-8 ( 1) § 60-1039 (5) § 63-34-18 § 38-14-04 
§ 38-14-07 § 45-GA-12 § 35-502.34 

Fines $50-$1,000 rules-$100- $1,000/dny $50- $1,000/dny 1st offense 
$1,000/day; $1,000/day $10,000/day 
order- 2nd offense 
$G00-$5,000/ $25,000/day 
day will full 

violation 
$G0,000 /day 1-J. 

§ 92-13-13 (2) § 50-1056 · § 63-34-19 § 38-14-12 § 45-GA-31 § 35-502.49 ~ 
-::i 



1--l 
Colorado Montana N. Mexico N. Dakota S. Dnkota Wyoming ~ 

COLO. REV. MoN·r. REV. N. MEX. STAT. N.D. CENTURY S.D. Co.MP. \VYO, STAT. 
Cl) 

S•rAT. (1969) CODE (Supp. ( Supp. 1973) CODE (Supp. LAWS (Supp. (Supp. 1973) 
1973) § G3-34-1 1973) 1973) 

ADMINISTRATIVE 
SANCTIONS 

Suspension or Cancellation yes yes yes yes yes yes 
of Permit § 92-13-13 § 50-1050 § G3-34-17 § 38-14-09 § 45-6A-23 § 35-502.29 ~ 

§ 63-34-20 p,,, 
.~ ~ 

Reinstatement Possible yes yes yes no-and must yes yes for Cl 
cease other suspension of ~ 
mining ''License to z 
activities Mine" Cl 
within the 

~ state within 
30 days of (") 

forfeiture H X 
~ -§ 92-13-8 § uo-10so (2) § 63-34-17 § 38-1-1-07 § 45-6A-24 § 35-502.29 (b} ~ < 

Denial of Subsequent Permits yes repented no yes yes yes ~ 
violntions µ... 

to Operate § 92-13-8 § G0-1050 (2) § 38-14-07 § so-uo2.1s ~ 

MINING PERMIT t=j 
M REQUIREMENTS g ~ 

Permit Term 1 year 1 year life of 3 years and 1 year life of ~ 

t 
operator 3 years to project 

rchubili ta tc 
§ 92-13-5 § 50-1039 (1) § 63-34-6 § 38-14-04 § 45-6A-8 § 35-502.23 

Submitted to Which Agency Land Stnto Board Coal Surface Public State Department of ~ I Reclamation of Lnnd Mining Service Conservation Environmental 0 ; Board Comrni:-;sions Commission Commission Commission Qunlity Land r-' 

I uo-1oa!J(l) Division 

t:1 ~ U2-13-ti . G0-10:Hl (1·1) § <l:l-!M-2 (c) § 38-1,1-0·1 § ,JG.OA-8 § BG-G0~.2-1 (n) 
•. ,1 • ,. 

• •• • . .,,· .. : :. '••''ti'/.,;· .: . 9 ~ ~ • . + ' .. .'; , .. ,:·.: '• • • 1 • '• • I ~ I 



1-l 
Colorado Montana N. Mexico N. Dakota S. Dakota Wyoming \.0 

-1 COLO. REV. MONT. REV. N. MEX. STAT. N.D. CENTURY S.D. COMP. WYO. STAT. ~ 
STA'l'. (1969) Com~ (Supp. (Supp. 1973) CODE (Supp. LAWS (Supp. (Supp. 1973) 

1973) § 63-34-1 1973) 1973) 

Information Concerning no yes -no no no yes 
Operator's Past History § 50-1039(F)(G) § 35-502.24 (a) 
Required (111) 

Mining Plan Required no yes yes no § 45-GA-7 § 35-502.24 (n) 
§ 50-1044 § 63-34-9 yes yes 

Rehabilitation Plan Required no yes yes yes yes yes 
§ 50-1043 § G3-34-9 § 38-14-05 (8) § 45-GA-17 § 35-!302.24 (b) 

Intended Land Use Plan yes yes no yes no yes 
Required § 92-13-G (1) (b) § G0-1043 § 38-14-0G (8) § 35-502.24 0 

Provisions for Public no, (by rules 0 no yes yes no yes f;.-1 

Remonstrance aud rcguln- ...... 
b" 

tions-public H 

hearing on 
t::j () 

z X 
§ 50-1037 environmental 1-1 
§ 50-1043 impact; public § 38-14-07 Ul < 
§ 50-1056 hearing on § 38-14-09 -· 
§ 50-1057 mining permit) § 38-14-10 § 35-502.46 

REGULATORY MEASURES 

Regulatory Agency Land Department Bureau of Public State Dep3.rtmcnt of 
Reclamation of Stute Mines nnd Service Conservation Environmental 
Bonrd Lnnds Mineral Commission Commission Quality Land 
§ 02-13-4 Resources Division 
s 02-1:J-G § r,0-10:lG(ll) § G!l-a,t-10 § :18-Jtl-02 (12) § ,lri-M-8 § :l G-002.G ( 111) 

Regulations Primarily Statute, Statute Ag·t•ncy Statuto Ag-enC'y Ag-cnC'y 
Set By: some by und agency ( with public 

ag·ency hearings) 
§ 45-GA-35 (5) µ 

§ 92-13-11 § 63-34-10 § 45-6A-26 § 35-502.6 l~ 
c.o 

ii 



Provisions for Monitoring 
to be Performed by the 
Agency 

Reports Required from the 
Operator to the Agency 

Annual 

Inspection· Requirements 

Colorado 
COLO. REV. 
STAT, (1969) 

no 

yes 

Montana 
MONT. REV. 
CODI!} (Supp. 
1973) 

no 

yes 

.r 

§ 92-13-6 (1) (B) § 50-1049 

Administrative yes 
Discretion 

Prior to permit approval § 92-13-7 § 50-1038 (5) 

Annually no 

Report Required from Agency no 
to the Legislature or 
Governor 

Monitoring 

Specified Commencement of 
Reho bi.\it.u Uon 

'·•.•' ,,;-,,.i.·,r 

no 

no 

·,.,!. 

yes 

no 

no 

As soon ns 
possible 

, , .. § t0-104.G . 
' ·,.,:., ~• J..'. ~; l. ·t ~~•1' I,:•; ;_~.•, •• , 'j, .,. 1,\., 

N. Mexico 
N. MEX. STAT. 
(Supp. 1973) 

. § 63-34-1 

110 

As deter
mined by 
Commission 

no 
§ 03-311-13 

To be set 
by regula
tion 

no 
§ 63-34-14 

no 

no 

no 

Integral 
Pnrt of 
mining 
vi,,:ru.\.lrm 

N. Dakota 
N.D. CENTURY 
CODE (Supp. 
1973) 

no 

yes 

§ 38-14-05 (7) 

no 

no 

no 

no 

no 

~ 6:~-3-1-8 
• , \:: ' •. \ .~:·: ;;,} ; ~, ... l ' 

S. Dakota 
S.D. COMP, 
LAWS (Supp. 
1973) 

no 

yes 

§ '15-GA-18 

no 

no 

yes 
§ 4G-GA-30 

no 

no 

Wyoming 
WYO. S'l'AT. 
( Supp. 1973) 

yes 
§ 35-502.10 
(a) (VII) ( c) 

yes 

§ 35-502.28 

yes, by 
regulation 

§ 35-502.9 (n) 
(V) 

yes 
§ 3G-ti02.28(c) 

yes 
§ aG-G02.1'1 

yt:H 
§ !Hi-G02.10(a) 
(YJr)(c) 

~al'li<~Ht 
possibl~ 
time 

~ :JD-t;()~.~1 
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~ 

Colorado Montana N. Mexico N. Dakota S. Dakotn Wyoming- <:..'.:> 

COLO. Rr:v. MON'r. REV. N. MEX. STAT. N.D. CBNTURY S.D. COMP. WYO. STAT. -l 

S'l'AT. (1969) CODE (Supp. (Supp. 1973) CODE (Supp. LAWS (Supp. (Supp. 1973) ~ 

1973) § 63-34-1 1973) 1973) 

Specified Completion of. no Before Ren.sonablo Within 3 no no 
Rehabili tu tion machinery amount of years of 

removed from time expiration 
operation of permit 
site ( extendable 

by two 
years) 

§ 50-1044 § 63-34-8 § 38-14-05 (10) 

Trading and Shaping According .. To original Regulated To original According To assure at 
to proposed contour by the contour or to approved minimum, 
future land commission 1·olling plan highest 0 
use topography previous 0 

~ unless de- use 1--, 

dined other- ~ 
wise by plnn t_:i:j () 

for a higher z 
1-3 use Cf) 

§ 92-13-6 § 50-1044 (1) § 68-34-8 (a) § 38-14-05 § 45-6A-17 § 35-502.21 
.24 

Slopo Restriction of Spoils no To approxi- no Final cut no no-to blend 
mate contour 35 degrees into surround-
of the land to pcrrnit ini~ terrain 
highwall traYerse 
20 by farm 

§ 50-1044 (1) 
machinery 
§ 38-1-:1-05(4) • § 35-502.21 

Drainage consideration yes yes no yes yes yes 
§ 92-13-G (1) (d) § 50-1044 (1) § 38-14-013 (8) § 45-GA-17 § 35-502.21 

Aesthetic consideration no no yes yes yes yes ~ 
§ 63-34-10 (c) (4) § 38-14-05.1 § 45-6A-17 § 35-502.21 C.'-' 

~ 



Colorado Montnnn N. Mexico N. Dakota 
COLO. REV. MONT. REV. N. MEX N.D. CENTURY 
STAT. (1969) CODE (Supp. S'l'AT. (Supp. CODE (Supp. 

1973) 1973) 
§ 63-3'1 .. 1 

1973) 

Topsoiling no yes no 2 ft. where 
u.vailuble 
if not, as 
much as 

§ 50-1044 (J) 
possible 

§ 63-34-10 (c) (4) § 38-14-05 (2) 

Burial of Toxic Materials yes yes no no 
§ 92-13-6 (1) (e) § 50-1043 (2) (a) 

Reveg-etation no Permanent no According 
cover, diverse to rehabili-
cover, self- tation 
l'eg·enernting plan-must 

be pcrrenial 
or annual 
crop specie 

§ 50-1044 § 38-14-013 (8) 
(9) (10) 

Minimum Period of Time to no At least 5 no no 
Evidence Vegetative years 
Stability § 50-1047(8) 

S. Dakota Wyoming 
S.D. COMP. WYO, STAT. 
LAWS (Supp, (Supp. 1973) 
1973) 

yes yes, unless 
§ 45-GA-17 other types 

o:f soil 
are superior 

§ 35-502.21 

no yes 
§ 35-502.24 

no Native or 
superior, 
self-regener-
ating 
vegetation; 
planting on 
the contours 
§ 35-502.21 
s 3G-502.24 

no At least G 
years 
§ 35-502.3·1 
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SECTION IV. SOLID WASTE MANAGEMENT: 

There has been no comprehensi..-e scheme of solid waste 
management in Wyoming. The solid ,\aste management pro
-risions of the .A.ct may serve as a vehicle for the adoption of 
uniform and effective standards. 

Prior state legislation did not deal directly with solid 
waste disposal sites. Air quality,2 ,-:ater quality-,3 public 
health and safety,4 and nuisance5 ,vere the basis for state 
regulation. l\f unicipalities had primary responsibility for not 
only collection but regulation of solid \\"aste.6 Ordinances that 
deal with land quality standards attempt to do so at the col
lection point.7 

Solid waste is the only pollution source which is not di
rectly controlled by federal standards. Only when solid waste 
management practices violate federal air or water quality 
standards do federal regulations apply. Federal efforts have 
been confined to the encouragement of state and local develop
ment of solid waste disposal p1ans8 and to recoveTy of solid 
waste resources.9 lVIatching- fund grants have been used to __ 
encourage planning and dcvelo1m1ent of solid waste systems.10 

1. WYO. STAT. § 35-502.42 to .44 (Supp. 1973). These sections establish pro
cedures for the promulgation of rules, regulations and standards concerning 
solid waste management. 

2. 'WYOMING AIR QUALITY STANDARDS A).D REGULATIONS, § 13 (January 22, 
1972). 'l'his section, promulgated by the Air Quality Section, Division of 
Health and Medical Services, Wyoming Department of Health and Social 
Services, restricts the disposal of refuse by open burning. 

3. WYO. STAT. § 35-196 (1957). By the terms of this statute, the contami
nation of any stream or lake in the state through the depositing of refuse 
matter, sawdust, •or any other deleterious substance therein by any sawmill, 
mining operation, or industrial works, is prohibited. 

4. WYO. STAT. § 35-465 (1957). This section requires the o,vner of dead ani
mals to bury them or move them more than one half mile from the nearest 
human habitation. WYO. STAT. § 35-466 (Supp. 1973) forbids the depositing 
of any form of solid waste on public or private property without the 
consent of the owner. WYO. STAT. § 35-20 (1957) permits the State De
partment of Public Health to inspect cities and towns for conditions which 
may cause epidemic conditions. 

.5. WYO. STAT. § 35-462 (1957) declares that the depositing of solid waste 
into rivers, ditches, railroad rights of '\Yn.y, highways, etc, is a nuisance. 

6. WYO. STAT. § 15.1-3 (39) (1957). This section authorizes cities and to,vns 
to utilize vacant land for dumps. WYO. STAT. § 15.1-3(40) (1957) allows 
cities and towns to promulgate regulations necessary for health, safety:, and 
welfare of the City. By the terms of WYO. STAT. § 18-286 (1957) County 
Commissioners may zone for dumps. 

7. LARAMIE, WYO., CODE §§ 15-1 to 15-28 (1947); GREEN RIVER, WYO., ORDI
NANCE No. 905, §§ 1 to 11 (1971) ~ 

8. The Solid Waste Disposal Act, 42 U.S.C. §§ 3251 to 3259 (Supp. 19'73). 
9. Resource Recovery Act of 1970, 42 U.S.C. §§ 3252 to 3259 (Supp. 1973). 

10. Wyoming was the recipient of a grant under The Solid Waste Disposal Act, 
of which the federal share was ~14,224. This grant financed the WYO.MING 

Copyright© 1974 by the University of Wyoming • 
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Solid ,vaste is the sum of those articles which ba-ve re
duced i11 -;-alue to such an extent ·that they are c1iscan1ed. 
These used resources are solid material from resi.dential, com- _ 
mercial, industrial and agricultural sou.Tees. It includes gar
bage, rubbish, refuse, yard clippings, dead animals, and 
abandoned .automobiles. Solid ,vaste does not include any part . • • 
of domestic sewage or dissolved or suspended solids in \'raste 
water.11 Solid waste management concerns the storage, col
lection) ancl transfer as well as disposal of solid waste 
materials. 

The volume of solid waste per capita is increasing geo- • 
metrically in proportion to population. The amount of corn- • 
mercial and residential solid waste per person per day in 1920 
in the United S1tates was 2.75 pounds.12 The National Solid . 
Waste· Survey, conducted in 1968, indicated that amount had ." 
risen to 5.3 pounds daily per person.13 This amounted to a . 

• U.S. production of 250 million tons of co~nmercial ancl resi- : 
dential solid waste in 1969, of which only 190 million tons 
were collected. These figuTes do not include 2 billion tons of 
agricultural -rrnstes, 1.7 billion tons of mining ,vastes, and 
110 ·million tons of industrial waste per year.14 The smaller 
amounts of commercial and residential wastes constitute the . 
largest problem as they are generated in areas of greatest 
population density where disposal sites are at a premium. 

Wyoming's volume-.of per capita collected solid waste is _; 
somewhat less than the national a-verage. Collection records 
of various Wyoming communities indicate that only about 3.5 :: 
pounds per .person daily is collected.15 We are blessed with .•· 
vast areas of arid land suitable for pI'oper solid waste disposal.· .. 
IIowe-ver, 1;nany smaller "\Vyoming communities have an ex-·:·? 
treme1y lo,v total volume of solid waste generated claily. This--:·:: 

1972 SOLID °VI.ASTE MANAGEMENT PLAN, a study conducted by the Depart-
ment of Health and Social Services of solid waste problems and practices 
in \Vyorning. -~~ 

11. WYO. STAT. § 35-502.3 (d) (i) (Supp. 1973). . -
12. Co1;~CIL ON' EKVIRON~IENTAL QUALITY-THE Fms-r ANNUAL REPORT OF Tilb :-; 

COUNCIL ON ENYIRON~IENTAL QUALITY 106 (1970). • 
13. R. Block, A. Muhich, A. Klee, H. Hickman, Jr., and R. Vaughan, THE NA- . 

TIO~AL Souo ,VASTE SmtVEY: AN INTERii'.I REPORT 12 (U.S. Department ·-: 
of Hedth, Education, ancl ·welfare, Public Hen.Ith Service, 1%8). • 

14. THE FmsT .ANNUAL REPORT, supra note 12, at 107. 
15. ,vYoMING DEPARTl\IENT OF HEALTH AND SOCIAL SERVICES, ·wyo~IING 19:-2. ... -'. 

SOLID '\\'ASTE MANAGEMENT PLAN 1. 
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fact may make adoption of sophisticated methods of so1ic1 
waste management difficult and appear to be economically 
unfeasible. 

It is important that Wyoming establish effective stan
dards for solid waste disposal prior to population growth. The 
responsibility for promulgating standards rests with the 
State Department of Environmental Quality. The land 
quality and water quality divisions of the Deparhnent are 
the successors of the powers, duties, regulatory authority and 
functions of the former Sanitary Engineering Services 
Branch of the Division of Health and J\Ieclica.l Services. The 
Department acquired no general rules and regulations con
cerning solid waste management from the Sanitary Engineer
ing S.ervices.16 The director is designated as the coordinator 
for all programs within the state ·which deal with solid waste 
management and disposal. Persons or mlmicipalities who 
require technical expertise or inf oTmati.on to comply with the 
Act may request assistance from the clirector/7 ':l1he director 
may promulgate guidelines and recommend procedures for 
the management of solid waste and for the operation of solid -
waste disposal sites, but only after consultation with the land 
advis01T board.18 

.All persons19 or municipa1ities20 intending to operate a 
solid waste disposal site must obtain the director's approval 
of the site prioT to its operation. .Applicants are required to 
16. WYO. STAT. § 35-502.7 (c) (d) (Supp. 1973). The Water Quality Division 

is currently undertaking the practical administration of the solid waste 
provisions of the'·-Act, due to the particular expertise of personnel in that 
division. Interview with Mr. Frank R. Harman, Sanitary Engineer, ,vater 
Quality Division, Department of Environmental Quality, Cheyenne, ·wyo., 
Sept. 21, 1973. 

17. WYO. STAT. § 35-502.42 (Supp. 1973). 
18. WYO. STAT. § 35-502.44 (Supp. 1973). As of October 1, 1973, rules and 

regulations for solid waste management have not been promulgated _pursuant 
to the Act. 

19. WYO. STAT. § 3:5-502.3 (a) (vi) (Supp. 1973). 
"Person" means an individual, partnership, firm, association, joint 
venture, public or private corpor;.1.tion, trust, estate, commission, 
board, public or private institution, utility, cooperative, municipali
ty or any other political subdivision of the state, or any interstate 
body or any other legal entity. 

20. WYO. STAT. § 35-502.3 (a) (ix) (Supp. 1973). 
"Municipality" means a. city, tov,n. county, district, association, 
or other public body; -

County wide or regional solid waste management districts will be considered 
municipalities under Wyoming law. This would involve cooperation with 
one or more political subdivisions in the implementation of a solid waste 
management plan. WYO. STAT.§ 9.18.7 (1971). 

-= 
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sulJmit sufficient information for the director to detennine 
the ac1ec111acy of the proposed site.21 The director may request 
similar information from those presently opernti11g disposal 
sites. He will discuss the adequacy of the present site with 
the municipality having jurisdiction. Sites found to be in 
violation of air or water quality standards may be rcquhed 
to bi-ing their operations within permissible standards or to 
abandon the site and re-locate. Disposal sites found to have 
undesirable aspects of a non-violating character such as in
conveuient access or poor aesthetic22 site management may be 
studied by the director for the purpose of reconrmending 
improvements.23 

No less than forty states and the District of Columbia 
have promulgated general rules, regulations, and standards.· 
for solid waste management. A majority of these rules, regu-

21. Applicants should submit information to the director in the form of plans. 
WYO. STAT. § 35-502.43 (a) (Supp. 1973). 

The plans shall include drawings, specifi_cations and descriptive in
formation in sufficient detail to describe the location, local ground 
surface, g-round\vater conditions, distance to roads and all-weather 
accesses, distances to dwellings and other such technical data suf
ficient for the director to analyze the conditions relevant to the 
disposal site. 

It is contemplated by Department officials that the approval of the director 
\\ill be manifested in the form of a permit. Su.,pra note 15. See "\YYo. STAT. 
§ 35-502.47 (Supp. 1973) for a discussion of permit procedures. 

22. See Leighty, Aesthetics as a Basis for Legislation and Suit, 17 WAYNE L. R. 
1347 (1971). It is interesting to note that poor aesthetic site management is 
not mentioned with reference to required standards of operation. Poor 
aesthetic quality of sites will be grounds for the direc:tor to recornmend im• 
provements, but not to require them. Judicial approval of legislation which 
restrains property interests merely on the basis of aesthetic considerations 
remains uncertain. This judicial reluctance is based on a policy in favor. 
of allowing the fullest possible beneficial use and enjoyment of real prop
erty and UIJOn the belief that beauty is a matter of individual taste. The 
use of the police power as a justification for ae.sthetic legislation may re• 
quire that "general welfare" be defined to include visual beauty. . 

The Ohio Supreme Court has indicated its reluctance to include aes
thetics as a valid reason for exercise of the police power. 

The police power, however, is based upon public necessity. The.re 
must be an ess~ntial public need for tha exercise of the power in 

-order to justify its use. This is the reason ·why mere aesthetic
considerations cannot justifi the use of the police po•.ver. It is 
commendable and desirable, but not essential to foe public need, 
that our aesthetic desires be gratified. :Moreover, authorities in 
general agree as to the essentials of a public health program, v;hile 
the public \-iew as to what is necessary for aes~hetic progress 
greatly varies. Certain legislatures might consider that it was 
more important to cultivate a taste for jazz than for Beethoven, 
for posters than for Rembrandt, and for limericks than for Keats. 
Successive city councils might never agree as to ,vhat the public 
needs from an ae.sthetic standpoint, nnd this fact makes an ~e:-thetic 
standard entirely impractical as a standard for the use restrictions 
upon property. City of Youngstown v. Kahn Bros. Cldg. Co., 112 

Ohio St. 654, 148 N.E. 842, 8H (1925). 
23. WYO. STAT. § 35-502.43 (b) (Supp. 1973). 
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lations, and standaTds were promulgated pursuant to stat
utes 1Yhich themselves contained minimum standard.s. TLe 
"'\fyoming Endronmental Quality Act does not proYide mini.
mum standards or guidelines for the promulgation of pursu
ant Tules and regulations. The ,-vealth of legislation aucl 1·egu
lation from neighboring states2

•
1 and their 1·esttlti11g experi

ences should be noted by Department officials. Utilization 
of this knowledge sho1llcl aid in the p1'omu1gation of rules ancl 
reg1uations which will prove to be reasonable and effective 
for our particular environment. 

There are several practices for solid waste management 
which virtually every state has incorporated into their regu
lations. It ·w·ould appear that ,vyoming \Yill also adopt these 
provisions. Standanls for the limitation or prevention of 
rodent and insect vectors is an almost universal feature of 
state solid waste regulations. :Measures that insuTe that ail' 
and water quality standards be inaintainec1 are as frequently 
required.25 

• 

Provisions which require the compacting and coverjng 
of solid.waste vary considerably. All such provisions require 
that landfills be covered ,vith a layer of inert material at 
reguar intervals and that layers of solid ,vaste material not 
exceed a maximnm depth to insure adequate compacting. 
Other common Tequirements incude adequate fencing, limita
tions on salv·aging, and keeping of records.26 

,_ 

The lack of mrnrmum standards for solid waste in the 
.A.ct provides for flexibility. It also indicates that the effec
tirnness of its solid waste management provisions will depend 
upon the willingness of the director, administrators, and boal'd 
2,!. COLO. RE'Y. STAT. ANN. §§ 36-23-1 to 36-23-16 (Supp. 1973). COLORADO 

REGULA'flOXS, SOLID ,v ASTE DISPOSAL SITES AND FACILITIES, Colorado Depart
ment of Public Health, Feb. 16, 1972. KAN. STAT. AN.:-.. §§ 65-3.;0l to 3,H0 
(1972), KAXSAS SOLID WASTE MANAGEMENT STAXDARDS AND REGULATIO:--:S, 
Kansas State Department of Health, Jan. 1, 1972. REV. CODE ::.HoxT. §§ 69-
4001 to 4010 (1965), REGULATIONS GOVERNING THE CONTROL A::--D LICENSIXG 
OF REFUSE DISPOSAL AREAS, Montana Sb.te Board of Health Regulation 
52-L16, Feb. 11, 1966. IDAHO CODE §§ 31.:' 4401 to 4416 (Supp. H1";3). IDAHO 
SOLID WASTE CONTROL STAKDARDS, Idaho Board of Health, Aug. 15, HJGS. 
NORTH DAKOTA SOLID "\VASTE ::MANAGE.MENT REGULATIONS, Korth Dakota 
State Department of Health Reg. No. 86, ENA 1973 ENVIRONMEXT REPo::.u.sR, 
STATE SOLID WASTE-LAND USE fi 1271;0501. 

25. BNA 1973 ENVIRONMENT REPORTER, STATE SOLID WASJE-LAND l:°SE f;TI 1001: 
0001 to 1356:0201. 

26. Id. 
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members to promulgate adequate rules, regulations, and stan
dards, and see that they are enforced. 

SECTIOX V. V ARIAXCES 
·~ 

A variance is an authorization to violate -without penalty ___ _ 
any rule, regulation, standard, or permit promulgated under •• 
the .A.ct. -Variances a1·2 designed to temper application of the . ;•• 
Act's $tandards in individual cases ,vhere practical difficul
ties or unnecessary hardships would result from immediate 
application of the Act. Variances should not be thought of 
as exceptions to the provi.sions of the Act. Exceptions will '.. 
not be granted. A variance should be thought of as an imple- • ·c 

mentation schedule which allows the applicant a reasonable ,;-; 
period of time to comply with the Act's provisions. Water -t:.i 
val'iances will be granted under the water quality provisions ·J} 
of the Act21 rather than under the general variance provisions ·? 
discussed below. • -t 

-~. :~:; 

A variance may be warranted in three cases. vVhen no·'~?. 
techniques are a-vailable to abate the pollution., a variance may :·; 
be granted until such time as the technique becomes available.::-·°' 
Such a variance may require that the grantee take substitute~-\ 
measures in the interim. 28 

A variance may be grantecl when,// 
because of complexity or cost, the il111Jlementation of necessary .. 
abatement meas1ll'es must be spread over a period of time. If 
such a variance is granted, the grantee must fallow an imple-.. : 
mentation scheclule.29 1Vhen other unreasonable hardships j'. 
would be caused by the immediate application of the .A.ct, aJ 

27. WYO. STAT. § 35-502.19 (a) (vii) (Supp. 1973). 
28. WYO. STAT. § 35-502.45 (b) (Supp. 1973). 

If the variance is granted on the grounds that there is no practi- -· • 
c::i.ble means known or available for the adequate prevention, abate- · ,. 

• ment or control of the pollution, or mining operation involved, it . ·:~i 
shall continue in effect only until the necessary means for preven-
tion, abatement or control becomes known and available and subject ·.": 
to the taking of any substitute or alternative measures that tha 
director may prescribe. 

29. WYO. STAT. § 35-502.45 (c) (Supp. 1973). 
If the variance is granted on the.ground that compliance "'\vith the -, 
particular requirement from which variance is sought will necessi
tate the taking of measures which, because of. their extent or cost 
must be spread over a considerable period of time, it shall be for 
a period not to exceed such reasonable time as, in the view of the 
director, is requisite for the taking cf the necessary measures. A 
variance granted on the ground specified he.rein shall contain a 
timet..'1-hle for the taking of action in an expeditious manner and 
shall be conditioned on adherence to such timetable. 
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variance may be granted. Variances issued for this reason 
will not be for more than one year's durntion.30 

Any person owning or in control o.f real or personal prop
erty aff ectecl by the A.ct may apply to the administrator of the 
aJ)propriate division for a variance. The administrator will 
investigate the 1·equest, publish notice of and hold a hearing 
on the request. l-Ie must rule on the -variance ,Yithin sixty 
days of the hearing and obtain the approval of the clirector.3

l 

A variance may be renewed upon application, on terms and 
conditions and for a length of time which would be consistent 
with the initial granting.32 One who belie-ves the variance or 
renewal to be contrary to the pro-risions of the Act may file. 
a ,vritten complaint with the director. If he qualifies as an 
aggrieved party,33 he may also request a hearing before the 
Council. Based upon the results of the hearing and investi
gation, the council may affirm, modify, or rescind the 
yariance. 

Specifi'.c criteria for granting a ·variance have not been 
established. Granting of variances will quite likely turn upon 
the significance given the term ''hardship.'' Variance pro
visions under the Act are most closely analogous to the grant
ing of variances under zoning statutes.34 Similar language 
contained in zoning statutes has not been strictly defined. 
Application of the provisions has been left to the sound dis
cretion of the zoning authori.ty.35 Generally, zoning -variances 
are granted only when the zoning authority finds that an un
necessary hardship would otherwise be imposed, and that: 

30. WYO. STAT.§ 35-502.45(d) (Supp. 1973). 
If the variance i3 granted on the ground that it is justified to re- . 
lieve or prevent hardship of a kind other than that provided for in 
subsection (b) and (c) of this section, it shall be for not more than 
one year. 

31. WYO. STAT. § 35-502.45 (a) (Supp. 1973). 
32. WYO. STAT. § 35-502.45 (e) (Supp. 1973}. 

If complaint by an aggrieved party is made to the director on ac
count of the variance, no renewal thereof shall be granted, unless 
following public hearing on the complaint on due notice, the council 
finds that renewal is justified. 

33. WYO. STAT. § 35-502.3 (a) (vii) (Supp. 1973). 
"Aggrieved party" means any person named or admitted as a 
party or properly seeking or entitled as of right to be admitted as 
2. party to any proceeding under this Act because of damages that 
person may sustain or be claiming because of his unique position 
in any proceeding held under this Act. 

34. See WYO. STAT. § 15.1-89 (1957), as to cities' and to·wns' power to zone, 
and WYO. STAT. § 18-288 (1957). as to counties' power to zone. 

35. Williams v. Zoning Adjustment Board, 383 P.2d 730 (W;ro. 1063). 
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(.A) tlle special circmnstance3 are peculiar to the applicant 
and arc not the general case of this similarly situated; (B) 
that strict application of the law would deprive the applicant 
of the reasonable use of his property ;36 

( C) the variance will 
not thwart the intent and purpose of the Act; ancl (D) the 
hardship is not self-incluced.37 VaTiances under the Ad are 
implementation schedules rather than exceptions. Therefore, 
it is likely that unique circumstances of the applicant need not 
be alleged when applying for a variance. . .. 

SECTION VI. PERill'IS 

The issuance of permits38 serves to regulate activities 
which fall vvithin the scope of the _Act and comply with ap
plicable rules and regulations. A permit must be obtained · 
before mining operations may be commenced. A permit be
comes necessary for other ope1·ations upon promulgation of 
regulations requiring the issuance of a permit for the specific-· 
activity. The ilirector39 and the ac1ministrators40 are empow- .• · 
erecl to issue, deny, amend, suspend, or revoke permits. Per
mits shall be issued upon showh1g by the applicant that he 
has ·complied with all relevant provisions of the A.ct. Appli- : :} 
cants who have lJeen denied permits may appeal to the coun- · ·J 
cil for a hearing to contest the deniaL11 

•:-;;~ 
-.:,.~;;_ 

36. Financial hardship alone is usually not sufficient to constitute "hardship" 
for variance purposes. R. ANDERSON, AMERICAN LAW OF ZONING, Vol. 2 

·.;12 
. :;{j 
.-;:;: 

§ 14.16. See The Illinois Environmental Protectiu-n Act-A C01nprehensiv8 ·--i:?
Prograrn For Pollution Control, 66 NORTHWESTERN L. R. 359 (1972) for a >:J 
discussion of the Illinois application of the term "hardship" in environmental -.~~:1 
cases. •.. _·: it,..; 

37. Levy v. Board of Adjustment of Arapahoe County, 149 Colo. 493, 369 P.2d >···~ 
991 (1962); Doull v; Wohlschlager, 141 l\Iont. 354, 377 P.2d 758 (1963). /:':§: 

38. WYO. STAT. § 35-502.47 (Supp. 1973). "-:~~? 
39. WYO. STAT. § 35-502.47 (Supp. 1973). . )/i 
40~ WYO. STAT. § 35-502.10 (a) (Supp. 1973). )t2f: 

Each administrator shall have the following powers: .... (ii) To . f-,.1~ 
issue, deny, amend, suspend, or revoke permits and licenses and to - :.;~,: 
determine the amount of bond to be posted by the operator to insure -:·/.:;,}: 
reclamation of any affected lands. :;,t 

WYO. STAT. § 35-502.48 (Supp. 1973). A~ 
The council shall give a public notice of such hearings. At such ._/!l: 
hearing, the director and appropriate administrator shall appear t:!:.l'1 
as respondent and the rules and practice and :procedure adopted by . •2.:'. 
the council pursuant to this A'ct and the "\Vioming Administrative ·\~i 
Procedure Act shall apply. The burden of proof shall be upon the .. ,,.:',;;:\ 
p~titioner. The council must take final action on any such hearing •.:,:j;fJ 
within 30 days from the date of the hearing. -.;;\l 

See The WJ·oming Administrative Procedure Act, WYO. STAT. § 9-276.19.'7,.~} 
• et seq (196:J). ·::'\-;::-; 

41. 



cl ix 

1974 CoinrnNTS 141 

Permits may impose conditions which limit the permitted 
activity. Conditions will be imposed when the permitted 
activity would otherwise contravene the purpose of the Act. 
Once a mining permit has been issued, a license must be ob
tained ancl a report filed on a yearly 1Jasi9 if operations are 
to continue. Although the .A.ct does not provide for yearly 
licensing of water, air, and solid waste permits, these require
ments may be imposed as a necessary condition. 

SECTION VII. ENFORCEMENT 

The enforcement provisions of the Act en-rision educa
tion and persuasion rather than immediate punishment of the 
n.olator and termination of the prohibited activity. Vthen a 
~iolation is suspected, the appropriate administrator will in
T"estigate promptly. If it appears that a violation exists, the 
administrator shall, "by conference, conciliation, and persua
sion, endeavor promptly to eliminate the source or cause of 
the violation. ',-.i

2 If these tactics are unsuccessful, the direc
tor must provide the violator with -written notice of the in
fringement. The notice may contain an order from the direc
tor to cease the violation within a reasonable time. The order 
becomes final thirty days after its issuance, unless the violator 
requests a hearing before the council, in which case the order 
will be stayed pending the council's final cletermination.43 

Provision is made for -violation which is the result of the 
malfunction of a pollution source and which is beyond the 
control of the owner OT operator.44 In such case, no punitive 
action will be taken provided the owner or operator advises 
the appropriate administrator of the circumstances and plans 
an acceptable corrective program. 

_The State Department of Environmental Quality is 
po,verless to impose penalties or criminal sanctions. Only the 
Attorney General is authorized to bring action for violation 
of the Act or any rule, regulation or other determination made 
42. WYO. STAT. § 35-502.46 (a) (Supp,. 1973). 
43. WYO. STAT. § 35-502.46(d) (Supp. 1973). The council may affirm, rescind, 

or modify the director's order. 
Any order issued as part of a notice or after hearing may pre
scribe the date or dates by which the Yiolation shall cease and may 
prescribe timetables for action. 

44. WYO. STAT. § 35.502.49 (e) (Supp. 1973). 
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pursuant to it. .Actions are brougl1t in the county in which the 
violation occurred:1:i 

The state may Tecover, in a civil action, a maximum pen
alty of $10,000 per c1ay of violation,40 plus the reasonable 
value of any fish, game, aquatic or bil'cl life destroyed as a 
result of the violation.47 Violators may be enjoined from con-. 
tinuing the proscribed. activity. 

; .. f; 

Criminal sanctions for willful violation provide for a 
maximum penalty of $25,000 per day of Yiolation and im
prisomnent not to exceed two years. One convicted of know
ingly making false Teports or statements which are required,. 
by the Act are subject to a maximum fine of $10,000 and nn
prisonment not to exceecl six months.48 Tampering with a re- -':: 

"c"'r 
• :;.r-'. 

quired monitoring device is similaTly punishable. .. :,11 
·:;.~. 

The Act does not provide for individual causes of action __ --__ )f 

Existing civil and criminal remedies are not altered even :_:Jj 
though the wrongful action was also a violation of the A.ct:i1f_.j} 
Those sujng for damages caused by pollution must allege incli- ~:t 
vidual injury. Alleging only a public injury will not gain . :_} 
standing to sue. 50 

_ ),( 

-·'.if-1 
J\Iandamus51 may be brought by any citizen against a state .. .:;, 

officer or employee who has failed to perform his statutory -:·}) 

45. WYO. STAT. § 35-502.49 (b) (Supp. 1973). '<i] 
46. WYO. CoxsT. art. 7, § 5 (1889). Fines and penalties shall belong to the.':~:}. 

public school fund of the respective county. -.};d 
47. WYO. STAT. § 35-502.49 (b) (Supp. 1973). :_-_;·~ 

Any monies so i-ecovered shall be placed in the general fund of -~.:.·ft 
,vyoming, state treasurer's office. ' _ _:._fj 

The application of this section may give rise to seYeral problems. The terms,.~\~{ 
''fish, aquatic life, game or bird life" are not qualified by adjectives such --~~; 
as "usefull." What is the value of butterflie:5, toads, milkweed, suckers, or ... -~f-,..i 
even mosquitoes? The Act gives no criteria for placing a value on th-cse •.;(% 
things, nnd hence the application of this section 1-::my give rise to huge lia- • .-::'i! 
bility. "\Yhere several 1Jolluters have contributed to the rising level of pol- ~.~!!.,i 
lution • in an area, the relative degree of guilt among polluters will b2corne •~;;::.:i\ 
a difficult evidentiary question as well. - \::5; 

48. \VYO. STAT. § 35-502.49 (d) (Supp. 19'73). -\ft: 
49. There is no general requirement that an injured party resort to procedures ·,~_:;~:;:1 

under the Act prior to Lringing an independent action. . Jif; 
50. Sierra Club v. Morton, 405 U.Sj 727 (1972). See Nettles, Stancling for</:~ 

En1;fronmentc:.lists; Sierrn Cliib -v. Morton, 73 UR3AK LAW ANNUAL 379 - ~\); 
(197 3) . • .:f~1 

51. "\VYO. STAT. § 1-877 (1957). ":}!~ 
Mandamus is a ,vdt issued in the name of the sta~e to an inferior • '-&;i 
trihunal, a corporation, bo;;ird or person commanding the pcrfor- .\::t.-
mance of an act which the law specially enjoins as a duty resulting ·"!/;··;; 
from an office. trust, or station. • 
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· duty under the .Act.52 :Mandamus may only be granted in the 
absence of an adequate remedy at law, \\"here the duty to per
form is clear, certain, and undisputable, and ,-rhere it appeal'S 
that it will be effectual as a remedy.53 The enactment of regu
lations may be compelled by mandanms, "\\~here, as in the .Act, 
the duty to promulgate regulations is imposed by law.54 

The effectiveness of any legislation depends upon ade
quate enforcement. In the case of environmental legislation, 
where individual standing may be difficult to gain, govern
mental enforcement becomes especially important. The en
Yironment upon which we depend may be best protected 
through the enforcement provisions of the Act. Both conscien
tious officials and a watchful citizenry will be needed if these 
provisions are to be effectively utilized. 

52. 

53. 

54. 

J. MICHAEL MORGAN 

Montana provides specific authority for any resident of the state to bring 
a writ of mandamus against any state officer or employee who has a duty 
to enforce any' provision of Montana's strip mining law. The resident must 
first bring the violation to the attention of the public officer or employee. 
REV. CODE :MONT.§ 50-1055 (Supp. 1973). 

(2) If the public officer or employee neglects or refuses for an 
unreasonable time after receipt of the statement to enforce the re
quirement or rule, the resident may bring an action of mandamus 
in the district court of the first judicial district of this state, in 
and for the County of Le1,vis and Clark, or in the district court of 
the county in which the land is located. The court, if it finds that 
the requirement of this act or a rule adopted under the act, is not 
being enforced shall order the public officer or employee, whose· 
duty it is to enforce the requirement or rule to perform his duties. 
If he fails to do. so, the public of.,ficer or employee shall be held in 
contempt of court and is subject to the penalties provided by law. 

Absence of specific authority in the Act does not defeat the remedy. Manda
mus may be brought against any state official, including the governor. 
State ex rel Irvine v. Brooks, 14 \Vyo. 393, 84 P. 488 (Hl05). Writs of 
mandamus against state officials \vill be brought in the Wyoming Supreme 
Court. WYO. CONST. art. 5, § 2. 
State ex rel Whitehead v. Gage, 377 P.2d 299 (Wyo. 1963); LeBeau v. State 
ex rel White, 377 P.2d 302, 304 (Wyo. 1963). 
In the case of Riclimond Funeral Directors Association v. Groth, 202 Va. 
793, 120 S.E.2d 46'7, 470 (1961), a city official was required by ordinance 
to promulgate rules and regulations relating to parking at pl2ces where 
funerals were held. The court pointed out that: 

Under the ordinance, the respondent is vested with discretion as 
to what shall be contained in the rules and regulations to be promul
gated by him. Since mandamus does not lie to direct the manner in 
which the respondent should exercise his discretion, v;e cannot con
trol the contents of the i·ules and· regulations. However, under the 
ordinance, the respondent has no discretion as to whether or not he 
shall promulgate the rules and regulations in the first instance. 
Mandamus is proper to com,el him to perform his duty, without 
controlling the manner in which he exercises his discretion. 
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JUDICIAL REVIEW OF AD2\IINISTTIATI\'E 
DECISIONS UNDER THE NATIO:XAL 

ENVIRONIYIENTAL POLICY ACT OF 1969 

lNTRODUCTIO~ 

The National Enviromnental Policy Act of 1969 
(NEPA) 1 was a congressional attempt to force all federal 
agencies to be more conscious of our surrounding environ
ment and its protection.2 The statute was an attempt to in
sure. that all federal agencies will clev·elop the appropriate 
environmental concern by setti11g forth certain measuTes to 
be implemented in carrying out the policy of the Act.3 It 
directs all federal agencies to utilize a systematic, interdisci
plinary approach in any planning or decision making which 
may have an impact on man's enyironment, 4 to compile a de
tailed statement on the enviromnental impact of any proposed 
major federal action which significantly affects the quality 
of the hmnan environrnent,5 and to develop alternatiYe Tecom
mendations as to other possible uses of a, .. ailahle resources.6 

NEPA requires that all federal agencies de--ve1op methods and -
procedures to insure that environmental amenities and values 
are given appropriate consideration in future plmming and 
decision making,7 that all fedeTal ageneies 1·ecognize the world
wide and long range character of environmental problems and 
attempt to maximize international cooperation in promoting 
man's environment, 8 and that all federal agencies utilize eco
logical information in the planning ancl development of re
source-oriented pr6jects.9 Furthermore, each fedei-al agency 
must assist the Council on Envfronmental Quality10 and make 
eirriro11mental advice ancl information available to states, 

1. 42 u.s.c. §§ 4321-4347 (1970). 
2. The eighth circuit in Environmental Defeme Fund v. Corps of Engineers, 

470 F.2d 289, 291 (8th Cir. 1972), cert. clenfrcl, 409 U.S. 1072 (1972) stated: 
"Thus the Act requires all adrni.nistr:::.tive agen.cies of the federal govern
ment in the process of project development and decision maki.ng- to con
sider the environmental impact of their actions." Quoted from 115 Cong~ 
Rec. 40416 (1969). 

3. 42 u.s.c. § 4332 (1970). 
4. 42 U.S.C. § 4332 (2) (A) (1970). 
5. 42 U.S.C. § 4332 (2) (C) (1970). 
6. 42 U.S.C. § 4332 (2) (D) (1970). 
7. 42 U.S.C. § 4332 (2) (B) (1970). 
8. 42 U.S.C. § 4332 (2) (E) (1970). 
9. 42 U.S.C. § 4332 (2) (G) (1970). 

10. 42 U.S.C. § 4332 (2) (H) (1970). 
Copyright© 1974 by th9 University of Wyoming 
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counties, municipalities, institutions, and individuals upon 
demand.11 

\Vl1en any federal agency contemplates any type of major 
federal acton, it must make the primary determination as to 
,vhether such action falls v:ithin the parameters of NEPA, 
and if so, then it mnst take appropriate action to comply with 
NEPA before the project can begin or continue. 'l1his deci
sion of the aclrninistra tive agency as to its compliance with 
NEPA is subject to judicial review upon appeal as are other 
types of ad:ministrafrve decisions.12 The federal courts seem_ 
to be in agreement that an administrative agency's environ
mental impact statement may .be judicially revie,vecl to deter
mine if it is in compliance with the procedural requiTements 
of NEPA ;13 however, other questions concerning the inter
pretation of NEPA are not so simply answered and have led 
to a divergence of opinion among the federal courts. 

STANDING TO SUE 

The recent flood of NEPA cases coi11ing befoTe the fed
eral courts is due to the willingness of these courts to grant 
standing to sue to private citizens and envil'onmental protee
tion organizations. 

The U.S. S;upTeme Court has held that in general the 
question of standing der)ends upon ~·hether the person has 
sho"""TI a "personal stake in the outcome of the controversy"u 
which is sufficient to ._ensure that ''the dispute sought to be 
adjudicated will be presented in adversary context and in a 

11. 42 U.S.C. § 5332 (2) (F) (1970). . 
12. The Administrative Procedure Act, 5 U.S.C. § 701 (1970) states that acttons • 

by administrativ{! agencie3 are reviewable by the courts unless specifically 
prec1uded by statute. Rusk v. Cort, 369 U.S. 367, 379-380 (1962) and 
Abbot Laboratories v. G~rdner, 387 U.S. 136, 141 (1967) are in agreement 
that administrative ac.tion is exempt from judicial review only upon. a 
shoi,ving of "clear and convincing evidence" of a contrary legislative in
tent. NEPA has no bnguage indicating such intent. 

13. See Environmental Defense Fund v. Corps of Engineers, 470 F.2d 289 
8th Cir. 1972) cert. denied, 409 U.S. 1072 (1972); Calvert Cliffs' Coordin:1t
ing Committee v. United States Atomic Energy Commission, 419 F.2d U09 
(D.C. Cir. 1971); Natural Rernurces Defense Council v. Morton, 458 F.2d 
827 (D.C. Cir. 1972); Conservation Council of North Carolina v. Froehlkle, 
473 F.2d GG4 (,1th Cir. 1973). Or.her federal cases have held that an aclmin~ 
istrativc agency's decision not to file an environmental impact stateme!1t 
is procedurally reviewable. Sec Ely v. Velde, 451 F.2d 1130 (4th Cir. 1971); 
Natural Helium Corporation v. :Morton, 455 F.2d 650 (10th Cir. 1971); nnd 
Save Our Ten Acres v. Kreger, 472 F.2<l 463 (5th Cir. 1973). 

14. Baker v. Carr, 369 U.S. 186, 204 (1962). 
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form historically reviewed as capable of judicial resolution. "rn 

However, where there is a statute which provides for judicial 
re-view of the actions of authorized public officials in a spe
cific aTea, the question of stamling falls under the .Adrn..inis
trative Procedure .Act.16 Section 10 of the Act provides: 

.A person suffering legal wrong because of agency 
action, or adversely affected or agg-rievecl by agency 
action within- the meaning of a relevant statute, is en
titled to judicial Teview thereof. 

In 1970, the Supreme Court held, in .A .. ssociatfon of Data 
Processing Ser,vfre Organ-izations, Inc. v. CarnzF and Barlow 
v. Coll-ins,18 that a plaintiff had standing to obtain judicial 
review of agency action under the AP .lt whenever such 
agency's action had caused him "injury in fact, economic or 
otherwise," if the injury alleged was to an interest ",vithin 
the zone of interests to be protectecl" by the statute violated. 
However, the interests allegedly injured in both of these re
spective cases were economic in nature,1!) so neither case actu
ally gave standing to a plaintiff suing under the AP A for_ 
injury of a noneconomic interest. The. insertion of the state
ment in Dcda Process-i,ng., that standing could be hacl to redress 
an i11jury e\""en if not economic in nature, may have been in 
recognition of a gro-\tlng trend to allow such type of litigation 
in the federal courts. 

This trend20 ultimately culminated in the holding· in 
15. Flast v. Cohen, 392 U.S. 83, 101 (1968). Neither this case nor Baker v. 

Carr, supra note 14, involved NEPA. but refer only to the general require
ments for standing to sue in a federal court. 

16. 5 u.s.c. §§ 701-706 • .. (1970). 
17. 397 U.S. 150 (1970). 
18. 397 U .s. 159 ( 1970). 
19. In Data Processing, supra note 17, the petitioners, who provided d2.ta pro

cessing ser\ices to various business entities, challeng-ed a ruling by the 
Comptroller of Currency which allowed national banks to con!.pete v,.ith 
petitioner by providing data processing services to bank customers. In 
Barlow, sup-ra note 18, the petitioners ,vere tenant formers who challeng:.:.!d 
the validity of a regulation issued by the Secretary of Agriculture con
cerning the legality of assignments of future crops under the Son Cotlser
vation and Domestic Allotment Act. 

20. See Environmental Defense Fund v. Hardin, 428 F.2d 1093, 1097 (D.C. 
Cir. 1970) (interest in public health affected by the decision of the Secre-:
tary of Agriculture refusing to suspend registration of certain pesticides 
containing DDT); Officer of Communication of United Church of Christ 
v. Federal Communications Commission, 359 F.2d 994, 1005 (D.C. Cir. 
1966) (interest of television viewers· in the programming of a local station 
licensed by the FCC) ; Scenic Hudson Pre~ervation Conference v. Federal 
Power Commission, 354 F.2d 608, 615-GlG (2d Cir. 1965) (interests in 
aesthetics, recreation, and orderly community planning affected by FPC 
licensing of a hydroelectric project); Reade v. Ewing, 205 F.2d 630, 631-632 
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Sierra Club ·v .. Morton21 b1 1972. In this case the Sierra Club 
sued for an injunction to restrain ·federal officials from ap
proving the construction of a ski resort in the Mineral Kino-o 
Valley of the Sequoia National Forest. The club claimed 
standing to sue on tbe basis that it had'' a special interest in the 
conservation and the sound maintenance of the national parks, 
game refuges, and forests of the colmtl'y ... ,m and that the -~f 
proposed development ''would destroy or otherwise affect .,.
the scenery, natural and historic objects and -wilcllife of the 
park and would impair the enjoyment of the park for future 
·genE:rations~' '23 The Court held that such an injury to aes
thetic and environmental well-being could indeed amount to - .. ) 
an '' injury in fact'' suffic.ient for standing to sue under § 10 :.I 
of the AP .l1,2

•i but that the Sierra Club had suffered no such ?·,1 
injury in fact in this particular case, primarily because the; ji~ 
Club did not allege that individualized harm had been suf-.-:;t:1 
fered by it or its members.25 .-?\~~-

- ~:,I~: 

Finally, in U.S. v. SORAP,26 the plaintiffs sued to obtain}f)) 
an injunction to prevent the allowance· of a 2.5% surcharge~:~=t~ 
on all railroad freight rates by the Interstate Commerce /Z 
Commission. SCRAP alleged that its members "used the \C~ 
forests, streams, mountains and other resources in the Wash- ./t 
ington 1\fetropolitan Area for camping, hiking, fishing, and·~~:;% 
sightseeing, an{l that this use was disturbed by the adverse ,itl 
environmental impact caused by the nonuse of recyclable. f~ 
goods brought about by a rate increase on those commodi-·_-:!,'.; 

.,., .. ~ 
ties. " 21 The Supreme Court held that this alleged injury to."~/& 
a noneconomic interest was sufficient to give th~ plaintiffs·::~! 
standing to sue since there was an allegation of actual indivi-)] 
dualized injury to the members of SCRAP. The court stated:·:=:'.i 

A plaintiff must allege that he has been or will in fact 
be perceptibly banned by the challenged agency ac-
(2d Cir. ·1953) (interest of consumers of oleomargarine in fair labeling of 
product regulated by the Federal Security Administration); and Crowthed • 
v. Seaborg, 312 },. Supp. 1205, 1212 (D. Colo. 1970) (interest in health an 
safety of persons residing near the site of a proposed atomic blast in Colo
rado to recover natural gas. 

21. 405 U.S. 727 (1972). 
22. Id. at 730. 
23. Id. at 734. 
24. Id. 
25. Id. at 740. 
26. ______ U.S. --------, 93 S.Ct. 2405 (1973). 
27. Id. at 2415. 

'~ ;·". 
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tion, not tba t he can imagine circumstances in which 
he could be affected by the agency's action.!! 3 

149 

There are, tben, hvo requirements for standing to sue in 
a case challenging administrative agency action under NEPA. 
'First, as stated in Sierrn Club ancl SC'R. ... -1P, there must l)e an 
allegation of an "injury in fact" to one or all of the plaintiffs 
or there is no standing It is no-\V clear from tbe SCR.11P de
cision that this interest can be economic or noneconomic, di
rect or remote, individual to a few or generally po~.;sessecl by 
many, so long as an actual injury which has or \\·ill occur is 
alleged. 

The second requirement, from the Datci Processing and 
Barlow cases, is that the injury be to an interest within the 
zone of interests to be protected by the statute ·\iolated by the 
agency's action. 'rhis is where NEPA becomes of importance 
as a basis for judicial review under the AP J:\. NEPA sets 
forth the guidelines and requirements against which the 
agency's actions are to be judged, ~nd is the primary if not 
the only means available for a plaintiff to gain standing to 
redress noneconomic injury to the environment.29 

REVIEW .ABILITY OF AGENCY DECISIOXS 

1. Procedural Review 
The decisions of federal agencies made under NEPA are 

generally reviewable by the federal courts.30 The first cleci
:;ion that must be made by any federal agency contemplating 
an action is whether the requirements of NEPA apply to the 
proposed action. NEPA requires that the agency file an en
vironmental impact statement for any "major Federal actions 
~ig11ificantly affecting the quality of the human environ
meut. " 31 The a~ency's decision as to whether or not'it must 

~8. lcl. at 2416. 
29. For a preliminary study of standing under NEPA, see Note, The National 

Bn:vironmental Policy Act's Influence on Standing, Judicial Review, and 
Retroact-ivity, 7 LAND & WATER L. REV. 115 (1972). -

30. Supra notes 12, 13. 
31. NEPA§ 102, 42 U.S.C. § 4332 (2) (C) (1970). That section requires that 

the environmental impact statement include the following information: 
(i) the environmental impact of the proposed action. 
(ii) any adverse environmental effect which cannot be avoided should 
the proposal be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short term uses of man's environ
ment and the maintenance and enhancement of long term productivity, 
and . , 
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comply with t4e procedural requirements of NEPA and file • 
an impact statement is reviewable by the courts. 

In Ely ,v. V elcle32 the appellants brought suit to ktlt the:,_ 
proposed funding ancl construction of a penal facility in Vir-)ts 
ginia. They alleged that the Federal Law Enforcement .Assis-.,./< 
tance Aclrninistratio:n had violated the requirements of NEP x/}J:, 
by allocating funds for the penal facility to the state of Vir-</-:~i 
ginia without first filing an enviromnental impact state- \?1 
ment.33 .Appellees argued that the spending of federal money~jf.~ 
by a state and its officers was not a major federal actio:rttr; 
,vithin the requirements of NEP A.34 The fourth circuit re .. f{}) 
viewed tl1e facts of the case and the actual physical attributes,i~:i} 
of the proposed penal facility, and came to the conclusion tbat~//t 
this was a major federal action falling withiu the procedura1~{1~ 
requirements of NEP .A. a;; The co1u·t then went on to say that<~~ 
federal agencies must follow the proc~dural requirements of{{i 
NEPA since they are not discretionary.36 ·:?·lff 

·~:·.-Li~l 
I;n Natfonal Hez.iwrn Corporation v. Morton31 the Secre-:.:/ 

tary of the Interior terminated federal co11tracts for the pur~~}~J. 
chase of helium without filing an environmental impact state-/{J 
ment, apparently on the basis that such action would ha-ve mhf;1 
effect on the human environment. Plaintiffs alleged that this');· 
cancellation of the contracts would cause helium to be vented;~;! 
into the atmospherQ and be lost forever ancl thus have mfJ 
effect on the human environment. 38 The tenth circuit held that;}; 
this potential 1·apicl depletion of the country's helium r~Jt 
sources did have environmental consequences which the Secref~lt 
tary should have considered in the format of an enviromne1fJ:Z 
tal impact statement.3

!) lhe court stated: • 'ti 
~··· )I ••• "T:!': 

As we view it then the purposes of the NEPA are .:;\~~:~ 
realized by requiring the. agencies to assess environ-.·.· :·LZ(-;i 
mental consequences in formulating policies, and -\Jt 

(v) any i!revcrsib~e and irretrievable _commitmen_ts of _resources:}:~}~~
would be rnvolved in the proposed action should. 1t be implement .<·'J~J. 

32. 451 F.2d 1130 (4th Cir. 1971). '<;~ 
33. Id. at 1132. _.":;_i:1. 
34. Id. at 1133. ..'.,~:.:;;-
35. Id. at 1133-1134. • • 
36. Id. at 1138. 
37. 455 F.2d 650 (10th Cir. 1971). 
38. Id. at 653. 
39. Icl. at 656. 
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by insuring that the governmental agencies shall pay 
heed to environmental considerations by compelling 
them to carry out NEPA proced ures:10 

151 

Save Our Ten Acres v. Kreger41 inYolved an action to 
enjoin the construction of a federal office building on a 
do-wntown site in nfobile, Alabama. The General Services 
Acl:µ1inistration did not file an impact statement concerning 
the proposed building on the basis of its determination that 
the hmnan environment would not be affected:1

!! The fifth 
. tircuit remanded the case to the district court with instrucions 
to determine if the agency's decision was correct: 

[T]he court should proceed to examine and weigh 
the evidence of both the plaintiff and the agency to 
determine whether the agency reasonably concluded 
that the particular project would have no effects . 
which would significantly degrade our environmental 
quality.43 

. 
In Hanley v. ]I itchell44 the General Services Administra-

tion began construction of a nine-story annex to a federal 
court.hons~ in New York City to be used as a federal jail. .A.n 
enYironmental impact statement ,vas not filed, and the Gen
eral Services Administration argued that the proposed pro
ject did not significantly affect the human environment.4

:i 

The GSA presented a memorandum in support of its position 
that the building would have no adverse effects on the en
vironment.46 The second ciTcuit held that the memorandum 
\Yas not sufficient to support the GSA's decision not to file 
an impact statement and remanded to the district court for 
further consideration to determine if an impact statement 
~hould be filed. 47 

40. Id. 
41. 472 F.2<l 463 (5th Cir. 1973). 
42. Id. at 465. 
·13. Id. at 467. 
-14. 460 F.2d 640 (2d Cir. 1972). 
-15. Id. at 642-644. 
-16. Id. at 645. 
47. !d, at 648. Several other recent Circuit Courts of Appeal decisions have 

mvolved the review of an agency's threshold decision not to file an environ-
mental impact statement. First National Bank v. Richardson, ____ F.2d ---, 5 
ERC 1830 (7th Cir. 1973) upheld the General Service Administration's de
!ermination that the construction of a parking garage and detention facility 
m a nonresidential area of Chicago, Illinois, would not significantly affect 
t~e human environment. Rucker v. Willis, 48-1 F.2d 158, 5 ERC 1817 ( 4th 
Cir. 1973) upheld the Army Corps of Engineers in its determination that 
the granting of a permit for the construction of fishing piers and a boat 
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It is evident from the foregoing cases that a federal 
agency's thresliho1d determination as to whether it must com
ply with the procechu·al requirements of NEPA by filing an 
1mpact statement is unqnestio11ably reviewahle by the federai' 
courts. If the federal agency does decide to file an impact 
statement at tbe outset of the project, then this question of 
reviewability does not arise. '11he mere filing of an impact . -,' 
statement by the agency does not preclude further judicial 
review, however. The question before the federal courts then 
becomes one of determining whether the statement complies 
with the procedural requirements of NEPA.. set forth in 
§ 102 (2) (c).48 

The purpose of the procedural requirements of § 102 is 

to ensure that each agency decision maker has before 
him ancl takes into proper account all possible ap
proaches to a particular project (including total 
abandonment of the project) which. would alter the 
environmental impact and the cost-benefit balance. 
Only in that fashion is it likely that the most intel
ligent optimally beneficial decision will ultimately 
be mac1e.1'ioreover, by compelling a formal "detailed 
statement" ancl a description of alternatives, NEPA 
provides evidence that the mandated decision making 
process has in :fact taken place and, most importantly, 
allows those removed from the initial processes to 
evaluate and balance the factors on their own.40 

The courts must ;eview the agency's impact statement ·: 
to see if it fulfills the five requirements of § 102 of NEP A.50 

·_ 

The eighth circuit in E1wironm.ental Defense Fund v. Gorps·: 
of Engineers51 :found that the defendant's impact statement . 
did meet the procech!ral requirements and simply stated:· .. 

basin in. North Carolina was not a major fede.ral action significantly affect
ing the quality of the human environment. Wyoming Outdoor Coordinating 
Council v. Butz, ______ F.2d -----, 5 ERC 1844 (10th Cir. 1973) reversed the-· 
Forest Service's determination that road building and logging in the Grand 
Teton National Forest in 1Vyoming was not significantly affecting the 
quality of the human environment. Hiram Clarke Civic Club v. Lynn: 
476 F.2d 421, 5 ERC 1177 (5th Cir. 1973) upheld the determination. or 
the Department of Housing and Urban Development that the construct1oa -
of a federally funded apartment complex in Houston, Texas, would not have •• 
a significant effect on the quality of the human environment. 

48. 42 U.S.C. § 4332 (2) (C) (1970). See suprn note 31. : 
4D. Calvert Cli.ffs' Coordinating Committee v. United States Atomic Energy : •. 

Commission, 4-19 F.2d 1109, 1114 (D.C. Cir. 1971). 
50. 42 U.S.C. § 4332 (2) (C) (1970). Supra note 31. 
51. i170 F.2<l 289 (8th Ck 1972), cert. deniecl, 409 U.S. 1072 (1972). 
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•'"\Ve have read the statement unc1 found it to contain a full 
and accurate disclosure of the information required by § 102 
(2) (C)."32 In Calvert Ol,iff's Coordinating Committee ·v. 
U.S . .Atomic Energy Com,mission,53 the District of Columbia 
Circuit Court stated that Section 102 of NEPA mandates a 
particular sort of procedural decision making- process and if 
the agency fails to adhere to this process, it is the reviewing 
court's duty to reverse.54 In Natural Resources Defense 
Council v. Jlf orton55 the court stated that the impact statement 
must set forth the material contemplated by Congn-ss in 
suitable form.56 There seems to be no question that the fed
eral cou1·ts can review an agency's envfronmental impact 
statement to see if it complies ,vith the procedural require
ments of NEPA set fo1·th in Section 102 (2) ( C). 

At this point it is clear that federal courts can ancl do 
review administrative agencies compliance with the proce
dural requirements of NEP .A. The courts re-dew the agency's 
threshold decision as to whether or not NEPA is applicable 
to the proposed action, and if this question is ans·w·erecl affir-
111atively the court reviews tbe agency's environmental im
pact statement to see if it complies with the procedural require
ments of NEP 1:\. set forth in Section 102. 

One line of federal decisions has held that this procedural 
rcYiew of agency action under NEPA is all that is a-vailable 
tn the federal courts sine~ the requirements of KEP A are only 
Iffocedural in nature. 

In En-viron·mental Defense Fund v. Horcl-in-5
' the plain

tiffs sued to enjoin the Secretary of .Agriculture from under
taking a program of chemical extermination of fire ants in 
the southeastern United ·States.58 The court stated: 

[I] n reviewing the Department of Agriculhffe pro
gram under consideration here, the Court will not 
substitute its judgment for that of the Secretary on 
the merits of the proposed progr'?-m but will require 

52. Id. at 295. 
53. 4-19 F.2d 1109 (D.C. Cir. 1971). 
:\-L le!. at 1115. 
5;i. -!5S F.2d 827 (D.C. Cir. 1972). 
51

,. Id. at 836. 
f,7. 325 F. Supp. 1401 (D.D.C. 1971). 
58. id. at 1402. 
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that the Secretary comply with the procedural re- _ f. 
quirements of the NEPA .... 59 ,,:·:c, 

In Natfonal Heliwn Cor·poration v . .11Iorton/0 the plaintiff :;~ 
. sued to enjoin the Secretary of the Interior from terminating -t 
the government's contract for purchase of the helium in.·· 
Kansas without filing an environmental impact statement 
under the requirements of NEPA.61 '11he tenth circuit agTeed 
with the district court that NEPA applied in this situation· 
and upheld the injunction until the S~c1'ctary complied with : 
the requirements of NEPA by filing the requisite impact 
statement.62 

. In passing, the tenth circuit stated that the re
quirements of NEPA pertain only to procedure and do not'.-:):~ 
undertake to control decision making within the depart- \;:~ 
ments.63 This statement is pure clictmn, however, since it was\18 
not a necessary part of the holding in the case. 64 ./f~~ 

.• _.;;'-~:~~-f~ 
These courts hold that the true purpose of NEPA is h:(Jt: 

inform the public, other governmental agencies, the Councild~ 
on Environmental Quality, the President, and Congress of :}f1 
the enviromnental effects of proposed governmental actions.~/;.; 
It is felt that this information will alert the appropriate de-.;\ 
cision makern of the potential enviromnental damage and~f 
that they can respond by abandoning or modifying the pro-<f 
posed project. 66 Under this view of NEPA, the function oi ·Z: 
a reviewing co1u't is only to ascertain if all procedural re-~} 
quirements -w:ere met by the agency and not to review. tbe·:,;-i 
agency's decis.ion on its merits.61 _:;:~Jl 
59. Id. at 1404. - ..-.f ~ 
60. 455 F.2d 650 (10th Cir. 1971). • ~-~SJ; 
61. Id. at G52. -~'.~t~ 
62. Id. at 657. - ._ ..... ~:-:-+::. 
63. 1cl. at 656. - . ;:'?;. 
64. 'l'he tenth circuit took the same position in Upper Pecos Association Y. ;--,, 

Stans, 452 F.2d 1233 (10th Cir. 1971). The court stated at 1236: ~J {1· 
mandates of N.E.P.A. pertain to procedure and net to substance, that 13:.:.·-,: 
decision-making in a given agency is required to meet certain procedu...~ ::.a; 

standardt., yet the agency is left in control of the substantive aspects of u-:..-r 
decision. 'l'he N.E.P.A. creates no substantive rights in citizens to ~.!. ·// 
healthful, productive and culturall:r pleasing surroundings." This holdiff :=:\ 
was later vacated by the U.S. Supreme Court at ___ U.S. ______ , 93 S. ·v.,.~\ 
458 (1972). . -~~ 

65. Sierra Club v. Froehlkle, 345 F. Supp. 4,10, 444 (W.D. Wis. 1972). '-"-:t.1 

66. Conservation Council of North Carolina v. F'oehlkle, 340 F. Supp. 222, ~/:1: 
(1\1.D.N.C. 1972) remanded for further cons·idcrat-ion at 473 F.2d 66-! ( ➔;?\L 
Cir. 1973) and Environmental Defense Fund v. Corps of Engineers, 3-12_!-'.~::; 
Supp. 1211, 1216-1217 (E.D. Ark. 1972) aff'd. at 470 F.2d 289 (8th t,.: .. .:,~:c· 
1972) cert. cleniecl, 409 U.S. 1072 (1972). ·•pf:;:\ 

67. The court in Nation~l Forest Pre$ervation Group v. Butz, 343 F. Supp. r:;,....·::;; 
(D. Mont. 1972) accepted this position somewhat relucfantly at 70J: ~.;t 

. .-{t 
. ~::4-

• ':·.ii 
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2. Suusbntivc ReYiew on the Ivierits 

Several feel er al courts have gone beyond thi:: procedural 
vie-\v of NEPA and have reviewed the 1Eerits of a substantive 
agency decision to determine if it ,,as in compliance with 
NEP.A ... This substantiYe view of :N"EPA is best exemplified 
by En,vfron1nental Defense Fitnd 1). Co1'ps of E-;Lgineers.0

~ The 
first event in a long chain of events leading UJJ to this decision 
occurred when Congress passed the Flood Control Act of 
1958, 69 which in part authorized the construction of seven 
darns in the Little River Basin in Arkansas. One of these 
dams was to be the Gillham Dam located on the Cossatot RiYer 
to provide flood control, water supply, ancl water quality 
control for the area. Funds for construction were made avail
able in the Public Works Appropriation .,Act of 196:370 and 
construction began immediately. Congress continued to fund 
the 1woject regularly, including a 1.5 million dollar appropri
ation for the fiscal year 1973.71 In the fall of 19701 the dam 
was approximately two-thirds completed at· a cost of 9.8 mil
lion dollars. On October 1, 1970, the plaintiffs filed a corn- -
plaint in U.S. District Court, seeking an injunction to stop 
constr11ction of the Gillham Dam on the grounds, -inter alia, 
that the Corps of Engineers hacl failed to comply with Te

quirements of the National Environmental Policy Act 
(NEP .A.) 72 by failing to file the requisite endromnental im
pact statement.73 The federal district cou1-t dealt ,,ith the 
case over a period of one and one-half years and issued six 
memoranclum opi:iii.ons.74 In its fourth memorandum opinion, 

appears that the plaintiffs are dissatisfied with the action taken by the 
Forest Service and the Secretary of Agriculture. However much the court 
may agree with this dissatisfaction it is no basis for 01.·erturning acts of the 
Secretary which are committed to his discre:ion by statute. 

68. 470 F.2d 289 (8th Cir. 1972), cert. denied, 409 U.S. 1072 (1972). 
69. Act of July 3, 1958, Pub. L. No. 85-500, § 203, 72 Stat. 305. 
70. Act of October 24, H>62, Pub. L. No. 87-880, 76 Stat. 1216. 
71. Public \Yorks for Water and Power Development and Atomic Energy Com-

mission Appropriation Act, Pub. L. No. 92-405, 86 Stat. 6:21. 
72. 42 u.s.c. §§ 4321-4347 (1970). 
73. 42 u.s.c. § 4332 (1970). 
74. 325 F. Supp. 728 (E.D. Ark. 1970). 

325 F. Supp. 732 (E.D. Ark. 1970). 
325 F. Supp. 737 (E.D. Ark. 1971). 
325 F. Supp. 741 (E.D. Ark. 1971). 
325 F. Supp. 7-19 (E.D. Ark. 1071). 
342 F. Supp. 1211 (E.D. Ark. 1972). 
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the court held that NEPA was applicable not only to contem
plated agency actions but also to ongoing federal projects.75 

The case was tried on its merits before the court in February 
1971,7° and the COlli't found that the Corps of Engineers had 
not cornp1iec1 with the requirement of NEPA that a detailed 
statement of emrironmental impact must be filed.77 The court --' 
then enjoined the Corps of Engineers from coutinuing con- •• 
struction on the dam until NEPA was complied witb.78 On 
January 13, 1972, the Corps of Engineers filed an environ-· -
mental impact statement with the court aud moved for sum
mary juclgment.70 The court found that the hnpact statement _ 
was sufficiently in compliance with the NEPA requirements, .. 
granted summary judgment for the defendants and dissolved.-. 
the injunction. 80 

In the course of its opinion, the court held that it could) 
review the defendants' actions only to determine if the pro--~ 
ceclural requirments of NEPA had been complied with, and':~~ 
that it could not reverse or modify any good faith decision•·" 
concerning the construction of the dam as long as the proce- -
dural requirements of NEPA were met.81 Appellants appealed. 
this final order to the Eighth Circuit Court of Appeals on 
the basis that the administrative determination by defendants 
that the dam should be constructed was reviewable by the 
court on the merits. The eighth circuit agTeed t~at the courts 
can review administrative decisions on the merits and that 

75. 325 F. Supp. 741 (E.D. Ark. 1071). The Council on Environmental Qual
ity Guidelines, § 1500.13, 38 Fed. Reg. 20549, 20556 (1973) agrees with this 
holding. . 

Agencies have an obligation to reassess ongoing projects and program.3 
in order to avoid or minimize adverse environmental effects. The sec
tion 102 (2) (C) procedure shall be applied to further major federal 
actions having a significant effect on the environment even though 
they arise from projects on program,:; initiated prior to enactment of 
the Act on January 1, 1970. While the status of the work and degrea· 

_ of completion may be considered in determining whether to proc~- ,-
-with the project, it is essential that the environmental impacts of pro-_
ceeding are reassessed pursuant to the Act's policies and procedures '.. 
and, if the project or program is continued, that further incremental : 
major actions be shaped so as to enhance and restore environrnencl '.·: 
quality as well as to avoid or minimize adverse environmental ccnse- ~:.~ 
quences. It is also important in further action that account be ta~~·:: 
of environmental consequences not fully evaluated at the outset of tn.e::; 
project or program. '.j 

76. 325 F. Supp. 749 (E.D. ·Ark. 1971). ; 
77. 42 U.S.C. § 4332 (2) (C) (1970). 
78 325 F. Supp. 749, 763 (E.D. Ark. 1971). 
79. 342 F. Supp. 1211 (E.D. Ark. 1972) . 
80. Id. at 212. 
81. Id. at 1216-1217. 
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judicial review of administrative agency action is not limited 
solely to procedural compliance with statutory- requirements.82 

The court thus upheld the contention of the defendants and 
held that the language of NEPA indicates that it creates 
substantive rjghts which can be subjected to judicial review.83 

The language of NEPA, as well as its legislative his
tory, make it clear that the Act is more than an en
vironmental full:-disclosure law. NEP .A was intended 
to effect substantive changes in clecisionmaking.84 

The 1mequivocal intent of NEP .A is to requfre agen
cies to consider and give effect to the environmental 
goals set forth in the Act, not just to file detailed im
pact stuclies which -will fill governmental archives. 85 

The courts also referred to NEPA 's legislative history in sup..:.· 
po1·t of its decision and quoted from the report of the Senate's 
Committee on Interior and Insular .A.ff airs : • 

.A statement of national policy for the environment
like other major policy declarations-is in large 
measuTe concerned vd.th principle rather than detail; 
with an expression of broad national goals rather 
than narTow and specific procedures for implementa
tion. But, if goals and principles are to be effective, 
they must be capable of being applied in action. S . 
1075 thus incorporates certain 'action-forcing' pro
visions and procedures which are designed to assure 
that all federal agencies plan and work toward meet
ing the challenge of a better environment. 86 

• .. 

In addition, Senator Henry i\I. Jackson, the bill's princi-
pal sponsor in the Senate, stated on the Senate floor: 

If an environmental policy is to become more than 
rhetoric, and if the studies and advice of any high
level advisori· group are to be translated into action, 
each of these agencies must be enabled and directed 
to participate in active ancl objective oriented en
vironmental management. Concern for environrnen-

82. Environmental Defense Fund v. Corps of Engineers, 470 F.2d 289 (Sth Cir. 
1972). • 

83. Id. at 297. 
84. Id. 
85. Id. at 298. 
86. S. Rep. No .. 91-296, 91st Cong., 1st Sess. (1969) quoted in Environmental 

Defense Fund Y. Corps of Engineers, supra, note 82, at 298 n. 13. 
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tal qua1ity must be macle part of eYery phase of fed
eral action.57 

The eighth circuit placed great emphasis on the vrnrds "action 
forciug" and interpreted them to mean that NEPA. sets.forth 
substantive requirements which the agency decision must ·,c 

meet, above and beyond the purely procedural requirement of 
filing an impact statement.88 

In holding that NEPA creates substantive duties which 
are subject to review on the merits by the court, the eighth 
circuit cites several similar holdings as pre~edent. 

One such holding was Calvert Cliffs' Coordinating Gorn-~-;:; 
1nittee v. United States Atomic Energy Com.niission.8

~ In~:. 
Calvert Cliffs' the petitioner argued that the procedural rules ·_. 
adopted by the Atomic Energy Commission to govern its con- :~ 
sideration of environmental matters did not satisfy the r~;y 
quirements of NEP .A..00 The District of Columbia Circuit;:~ 
held that the federal courts have the power.to require agencies/ 
to comply with the p1·ocedunil directions of NEP A.n The_, 
court then went on to state that the reviewing court can re-·._ 
verse an agency's decision on its merits under NEPA if it is . 
shown tbat "the actual balance of costs and benefits that was . 
struck was arbitrary or clearly gave insufficient weight to·: 
environmental values. "!)

2 However, this statement seems to : 
be mere dictum since the basis for the court's decision was _·: 
apparently only that the Atomic Energy Commission's pro
cedures did not comply ,vith the procedural requirements of 
NEPA set forth in Section 102.93 

The D.C. Circuit later reiterated this position in Natnral\:; 
Resources Defense Council v. jjf orton,04 in which three con-}: 
servation groups sued to enjoin the Secretary of the Interior-:< 
from selling oil and gas leases to submerged lands off the r 
87. 115 CONG. REC. 29087 (1959) quoted in Environmental Defense Fund v .. , 

Corps of Engineers, supra, note 82, at 298 n. 13. Senator Jackson ~ . 
stated: ''The bill directs that federal agencies conduct their activities m .. 
accordance with these goals and provides action-forcing procedures to insure : 
that these goals and principals are· observed." 115 Co:t-rn. REC. 1900~ (1969). i 

88. 470 F'.2d 280, 298 (8th Cir. 1972). ,,-:, 
89. 449 F'.2d 1109 (D.C. Cir. 1971). . . _.-, 
90. Id. at 1111. ·-" 
Dl. Id. at 1115. 
92. Id. 
93. 42 U.S.C. § 4332 (2) (C) (1970). 
94. 458 F.2d 827, 838 (D.C. Cir. 1972). 
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coast of Louisiana until the requirements of NEPA were 
complied ,vith.!)5 Ho,vever, this statement by the court again 
seem.s to be mere dictum, since the issue in the case was only 
·whether or not the agency's impact statement ,vas sufficient 
to comply with the procedural requfrement of Section 102 
of NEP.A..06 

The eighth circuit in Environ·rnental Defense F1.f,nd91 also 
refers to holdings by the second and fourth circuits in support 
of its decision. In Scenic Huclson • Preservation Oonf erence 
v. Federal Power Gommission,93 the second circuit reYiewed 
the decision of the Federal Power Commission to grant a li
cense to construct a pumped storage hydroelectric plant under 
the Federal Power Act, 09 but did not overturn the decision 
since it was based- on substantial e-vidence.100 The court did· 
not question the correctness of FPO 's decision on the merits 
under NEPA, however, but only revie\Ved the facts to see if 
the FPO had complied with the procedural directives set out 
in Section 102 of NEP A.101 The c.omt explained: 

[T] he Act does not require that a particular decision 
be reached but only that all factors be fully explored. 
The eventual decision still remains the duty of the 
responsible agency.102 

In Ely v. Velde103 residents of Virginia sued to enjoin the 
allocation of funds to the state of Virginia to construct a 
penal facility. The plaintiffs alleged a failure on the part 
of the defendants to comply with the requirement of NEPA 
Section 102 that an·enviromnental impact statement be filed.104 

The fourth circuit stated: 

The agency must not only observe the prescribed 
procedural requirements and actually take account 
of the factors specified, but it must also make a suf
ficiently detailed disclosure so that in the event of a 
later challenge to the agency's procedure, the courts 

95. Id. at 829-830. 
96. 42 U.S.C. § 4332 {2) (C) (1970). 
97. 470 F.2d 28!3 (8th Cir. 1972). cert denied, 409 U.S. 1072 (1972). 
93. 453 F.2d 4G3 (2d Cir. 1971), cert denied, 407 U.S. 926 (1972). 
99. 16 U.S.C. § 797(e), 803(a), 825l(b), 470 f (1970). 

100. 453 F.2d 463, 470 (2d Cir. 1971), cert. denied, 407 U.S. 926 (19-72). 
101. Id. at 481. 
102. Id. 
103. 451 F.2d 1130 (4th Cir. 1971). 
104. Id. at 1132. 
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will not be left to guess whether the requirements of Jt¥ 
. . . NEPA have been o lJeyed.10

;, )I 

'11l1e reqnirement that the agency must actually take ac- /if' 
count of the environmental factors specified seems to imply __ ·-];J 
that juclieial review on the merits of the agency decision is. /r~B 
available. Ho-\vever, the holding in this case was entirely- --~tt~ 
procechlI'al, ,£.e., tktt the defendants had not aclherecl to the .\J 
procedural 1:equiTement of NEPA that an impact statement :·;/1 
be f~led, 106 so the fore going requirement must, by necessity,;/;}} 
be chctum. .< --~~1:r~ 

The eighth circuit in Environrnental Defense Fim-d101 ,\~?l 
nltin1ately places much reliance on the holding of the U.S.·.)i:~) 
Supreme Court in Citizens to Preserve Overton Pcirk t'~'~:):~ 
Volpe.105 In Overton Park, the Secretary of Transportation\,,;}:: 
approved the route of a new highway to be constructed in \~i; 

.ir'.i:7$--

Tennessee. Construction of the highway along this approved \i~f 
route ··would destroy 26 acres of Overton P~rk, and plaintiffs-::Jtfi 
sued, challenging the Secretary's decision.100 The Supremef{i 
Court remanded the case to the district court for a plenary>tJ 
review of the Secretary's decision.110 This case did not in--:i~J 
volve NEPA, hut was decided under other statutory languageJ ):/ 
similar to NEPA, requiring an agency to consider certain )1 
environmental factors in the decision making process.111 

_,'-)~ 
.,.r,.:,..,,;;: 

'_. :::.:.~ 

It is evident that the holding of the eighth circuit in E·n,-·:\{ 
vironnzental Defense Ficncl112 is somewhat revolutionary in?? 
that it went beyond holding a :federal agency merely to the·.:{{. 

1 ·-:<:-·-:(~ 

procedural requirem~nts of NEP .A and held that the agency S;'_'Jj 

substantive decision to continue or abandon the proposed~::--.~ 
action can be reversed by the reviewing court even if the.,:~~t 
procedural precepts of NEPA have been complied with. 11~,~\Ji 
Since this decision was handed do'W'Il, the :fourth circuit has :;II 
105. 
106. 
107. 
108. 
109. 
110. 
111. 

112. 
113. 

Id. at 1138. 
Id. at 1139. 
470 F .2d 289 (8th Cir. 1072), cert. denied, 409 U.S. 1072 (1972). 
401 U .s. 402 (1971). 
Id. at 406. 
Id. at 420. 
lcl. at 404-405. The st.1.tutes involved were the Department of Trans~r-
tation Act of 1966, •19 U .S.C. § 1653 (f) (1970) and the Federal Aid High-
way Act of 1966, 23 U.S.C. § 138 (1970). . 
470 F.2<l 289 (8th Cir. 1972), cert. deniecl, 409 U.S. 1072 (1972). • 
The ei§;l1th circuit; reiterated this position in Environmental Dafense Fund • ~ 
Inc. v. Froehlke, 473 F .2d 346, 353 (8th Cir. 1972). 
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a1so accepted the substantive -view of XEPA. In Conser·va
t-ion Counc·il of North Carol£na, 'U. P,roehlke the district court.114 

cleterrninccl that the COTps of Engineers had com1)1iecl ,vith 
the procedural requirements of ;("EP ..:\. hy filing an adequate 
impact statement and could proceed -with a proposed c1am.11

r. 

The fourth circuit11a Teversed and held that the clistrict court 
abo bad an obligation to revie,v the merits of a sn1Jstantive 
agency decision to determine if it is in accorcl \\-ith NEP A.117 

SCOPE OF REVIEW 

When an action of a federal agency is challenged in fed
eral court, the court must determine if the agency action is 
judicially reviewahle, ancl if so, what scope of reYiew is appli-. 
cable. The common standards for re-view of administrative 
agency actions and decisions are set forth in the Administra
tiYe Procedure A.ct.118 The standard of review to be applied 
is determined at least in part by the type of agency action 
being revie,vecl. 

In judicial review of an ag-ency 's threshold decision as -· 
to whether or not NEPA is applicable and hence whether a.n 
enYirommmtal impact statement need he filed, the traditional 
urhitrary or capricious action test119 is sometimes appliecl,1n 

hut more often a special standard of review is applied. In 
EI y v. V elde121 the court stated that the agency's decision 
114. 

115. 
116. 
117. 

118. 

119. 
120. 

121. 

340 F. Supp. 222 (l\LD.N.C. 1972) remanded with instructions at 473 F.2d 
664 (4th Cir. 1973). 
Id. at 228. 
473 F.2d 664 (4th.Cir. 1973). 
Id. In Sierra Club' v. Froehlke, ________ F.2d _______ ,,. 5 E.R.C. 1920 (7th Cir. 
1973), the seventh circuit also held that the federal court5 have an obliga
tion to review an agency's substantive decision under NEPA. on the merits. 
5 U.S.C. § 706 (1970). The reviewing court shall ... (2) hold unla,vful 
and set aside agency action, findings, and conclusions found to be-

(A) arbitrary, capricious, an abu.se of discretion, or otherwise not in 
accordance with law; 
(B) contrary to constitutional right, power privilege, or immunity; 
( C) in excess• of statutory jurisdiction, authority, or limitations, or 
short of statutory right; 
(D) without observance of procedure required by law; 
(E) unsupported by subs~'1.ntial e\idence in a case subject to sections 
556 and 557 of this title or otherwise reviewed on the rerord of an 
agency hen.ring provided by statute; or 
(F) unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. 

Administrative Procedure Act, 5 U.S.C. § 706 (2) (A) (1970). 
S~e Ruck~r v. Willis, 484 F .2cl 15S, 5 ERC 1817, 1820 ( ,1th Cir. 19'73); and 
First National Bank v. Richardson. _______ F.2d _______ , 5 ERC 1830, 1839 (7th 
Cir. 1973). 
451 F.2d 1130 (4th Cir. 1971). 
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could 11ot be arbitrary or pel'fnnctory, but that furthermore,--:' 
the agency is under a heavy burden to show that there has 
been a genuine compliance with NEP .A.122 Other cii·cuit ) 
courts ha ·rn applied a reasonableness standard to the agency's -~, 
threshold decision and require not only that the decision not,::. 
be arbitrary or capricious, but that it be a reasonable decision. _ 
under the circumstances of each particular case.123 

This standard of reasonableness is also applied by some :\ 
co1ll'ts in the area of judicial rev~iew of an agency's environ---~{ 
mental impact statei:nent to determine if it complies vvi.th·.-:·: 
procedural requirements of NEPA set forth in Section 102.) 
In Calvert Gl-iffs 1121 the court stated that an agency's pro--/; 
cedural compliance 1':ith NEPA must be conducted fully and j 
in good faith. 125 In Natiwal Resources Defense Council ·v. :~~ 
1llorton120 the court held that in listing alternatives in its-~: 
impact statement, an agency need not discuss ·alternatives .1 
which were remote from reality, but that the "requirement as:/ 
to alternatives is st1bject to a construction of reasonable-:( 
ness, m 21 implying that all reasonable alternatives should be ·i 
listed. 

·The courts viewing NEPA as having created substantive . 
rights review the ultimate decision of the agency on its merits.·. 
The court in Cal·vert Cl-iffsms stated that in this type of ju<~~ 
dicial review, the reviewing court is to first apply the· tradi-\ 
tional arbitrary or capricious action test set forth in the Ad-{ 
ministrative Procedure .Act1

~
0 and to then determine whether} 

"the actual balance of costs and benefits that was struck was·<: 
arbitrary or clearly gave insufficient weight to environmental\ 
values. ,nzo ··_)l 

In actual application this "clearly improper weight'!.} 
test allo\vs a Tevie\\ing court to reverse on the merits under·J 

122. 
123. 

121. 
125. 
126. 
127. 
128. 
120. 
130. 

Id. at 1139. . 
See Save Our Ten Acres v. Kreger, 472 F.2d 463, 466 (5th Cir. 1973); Hiram~. 
Clark Civic Club v. Lynn, 476 P.2d 421, 5 ERC 1177, 1179 (5th Cir. 1973); .. , 
and Wyoming Outdoor Coordinating Council v. Butz, _____ F.2d ____ ., 5 ERG··· 
1844, 1846, (10th Cir. 1973). 
449 F.2d 1109 (D.C. Cir. 1971). 
Id. at 1115. 
458 F.2d 827 (D.C. Cir. 1972). 
Id. at 837. . . 
449 F.2d 1109 {D.C. Cir. 1971). :'<-'1 
5. u.s.c. § 106 (1970). 7z; 
Calvert Cliffs' Coordinating Committee v. United States Atomic Energj' .-,-~
Commission, 44~ F.2d 1109, 1115 (D.C. Cir. 1971). 

. <~~ 
~ .~l 
• ..... , 
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\""EPA if the court finds that the agency gaye insufficient 
\\·eight to environmental factors. 131 This suggests that the 
,·oiwt could initiate a cle novo Teview of the evidence and suh
:::titnte its judgment for that of the administrafrre agency. 
. Ir oweYer, few courts seem \Tilling to go this far. In O uerton 
Purk/32 the U.S. Supreme Court stated that "although tl1is 
inquiry into the facts is to be searc-hing and careful, the ulti
mate standard of review is a narrow· one. The court is not 
c·rnpowerecl to substitute its judgment for tbat of the agen
'~Y- " 133 In Enviromnental Defense Fun cl, the eighth circuit, 
:1fter holding that the decision of the Army Corps of Engi
neers vrns revie\vable on the merits and that the Calvert Cliffs· 
.. c·learly insufficient weight" test was applicable,1

3-:1: the court 
r beu ,vent on to review and uphold the Corps of Engineers 
,1:•c:ision, apparently under the traditional '' arbitrary and 
eapricious" standard.135 Thus it would seem that '' clearly 
1nsnfficient weight" test set forth in Calvert Cliffs; may often 
in actual application differ little from the more traditional 
-~arbitrary and capricious test" set forth in the Administra
ti.:e Procedure Act.136 

ALTERNATIVE ST.ATUTORY PROTISIOXS 

Although many states have enacted environmental legis
fa tion similar to NEP A,137 a few state legislatures have tried 
1lifferent forms of legislation to avoid the necessity of inter
pretation by the courts which is common to a general NEPA
tn)e statute. 

Pennsylvania approached the problem in 1971 by amend
iT1g the state's constitution to give all citizens a constitutional 
right to a pure environment: 

The people have a right to clean air, pure water, ancl 
to the prnservation of the nahffal, scenic, historic 

1~1. City of New York v. United States, 344 F. Supp. 929, 940 (D.N.Y. 1972). 
J ~;2, ,101 u .s. L!Q2 (1971) • 
1:.;3_ Id. at 416. 
12-L 470 F .2d 289, 300 (8th Cir. 1972). 
135. Id. at 301. · 
136. 5 u.s.c. § 706 (1970). 
1J7. See CALIF. PUB. RES. CODES §§ 21000 to 21107 (Supp. 1973); MONT. REV. 

CODES ANN. §§ 69-6501 to -6517 (Supp. 1973). N.i\1. STAT. ANN. §§ 12-20-1 
to 12-20-8 (Supp. 1973); N.C. GEN. STAT. §§ 113 A-1 to -20 (Cum Supp. 
1971); WASH. REV. CODE ANN. §§ 43.21C.010 to .060 (Supp. 1072); and 
W1s. STAT. ANN. § 1.11 ( Cum. Supp. 1973). 
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and csthetic values of the environment. Pennsyl
vania's public natural resources are the common 
property of all the people, including generations yet 
to come. As trustees of these resources, the common
wealth shall conserve and maintain them for the 
benefit of all the people.138 

-~
. ~. 
;;:,~. 

·_::· 

7:: 

+ -:~:~ 

··1 
.'.:·t:! 

This type of statute does not require that any agency . i 
taking action which may affect the environment must prepare -T 
an environmental impact statement or be conscious of the 0

~-{ 

effect its actions may have on the surrounding environment.139 

The constitutional amendment does, however, provide another 
basis for enforcing environmental consciousness in all types .. 
of actions in Pennsylvania. .Any action which is detrimental .:;F 
to the state's clean air, pure water, or natural, scenic, historic • ,>}: 

and esthetic values of the environment is a violation of anv :l 
,J •. :~ 

person's constitutional 1·ight to a clean and pure environment. -,~ 
Any person within the state has standing to sue to terminate .:::§J 
any action detrimental to the environment and all that must :.,?t 
be alleged is that his constitutional rig~ts have been violated. -J~ 
No problem will a1·ise as to whether the injury was economic·- ::~f 
or non-economic, since a violation of constitutional rights.·:/ 
need not cause economic injury to be re-dressable. This !t 
amendment is clearly substantive in nature and gives the S! 
courts power to terminate any agency action which is iriolative ·.·J 
of the peo1)1e 's right to a pure and clean cn-drenment. This· ·?i 
eliminates the interpretation problems inherent in a NEPA- .-e} 
type statute as to ~hether it is substantive or merely pro- -rzi . • "·•~ 

cedural m nature. _:;St; 
• .."i.~~·· 

ti;: 

The maj~n· drawback to this type of legislation is that it .. j 
does not provide for the filing of an environmental impact '.:·~ 
statement before the project begins and does not specifically :'._·~i 
require that any administrative agency decision be made with ::~(~ 
due regard to the effect of the decision or proposed action on · ,~ 
the surrounding environment. The sole remedy is to sue for ~(!;; 
an injunction after it is apparent that the action undertaken ··;~ 
is detrimental to the envfromnent. A pre-determination of_/§ 
--------------------------- -·~i-i 
138. PA. Co~ST. art. I, § 20 (1!)69). ··{1.1 
139, Any mnjor federal action significantly affecting the quality of the human .:·:!! 

environment within the state of Pennsylvania must still comply with the ---~/ 
requirements of NEPA, however. .;,'ff 

''.Ji 
'l:· 

~-~· .;ii, 

-~J 
,_-:_6<: 



clxxxi i 

1D7:1 Cm.n.mNTS 165 

potential c11Yironrncntal dfcds at the plnnui11g ~tage of any 
particnbr project or actiou is not l'v.:qnired. 

.MichigaH has also enacted an E1n-ironmcntal P rotcction 
. .:\ct,1 '° whirh ou its face elimi11atci nw.ny of the prol>lc1ns of 
interpretation founcl iu a NEPA-type statute-. It allows 
~tanding to sue for injm·y of a uon-economic nature. 

The attorney general, any political subdinsion of 
the state, auy iustrumeutality or agency thereof, any 
person, partnership, corporatiou, a~sociation~ organi
zation or other legal entity may maintain an action in 
the circuit court having jurisdiction where the al
leged violation occurred or is likely to or.cur for de
claratory and equitable relief against the state, any 
political subdivision thereof, any instrumentality or 
agency of the state or of a political subdivision there
of, any l)erson, partnership, corporation, association, 
organization or other legal entity for the protection 
of the air, ,-rater and other natural resources ancl the 
public trust hel'ein from pollution, impairment or 
destruction. 141 

There is also no doubt that the ~Iichigan statute is sub
~tanti\-e in nature and gives the state courts the power to re
Yiew agency decisions concerning emironmental matters on 
the merits. 

In granting relief provided by subsection (1) where 
there is inYolved a standard for pollution or for an 
anti-pollution device or procechue, fixed by rule or 
otherwise, by an instrumentality or agency of the 
state or a political subdivision thereof, the court may: 

(a) Determine the validity, applicability and reason
ableness of the standard. 

(b) 1-Vhen a· court finds a standard to be deficient, 
direct the adoption of a standard approved and speci
fied by the court.1{2 

This specific ty1)e of statute may Yery possibly be easier 
to apply ancl demand less interpretation by the couxts than a 
more general type of statute such as XEPA "\\Ould require. 

140. Thom~s J. A.nd~rson, Gordon Roch....-ell Environmental Protection Act of 
1970, .MICH. C0:',1P. LAWS ANN. §§ G91.12vl to .1207 (Cum. Supp. 1973). 

141. 1\IrCH. Co:.-.1P. LAWS ANN. § 691.1202 (1) {Cum. Supp. 1973). 
1 

i:?. 11IcH. Co:.1P. LAWS ANN.§ 691.1202 (2) (Cum. Supp. 1973). 
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The interpretation of NEPA by the federal courts has 
~ .. 'l"n nnd will continue to be no easy task due to the general 
: 1 !:~wgc used in this statute and due to the emotional over
! !.r~ implicit in any dispute over environmental values. At 
·k.l.."t two states have enacted differing types of legislation 

1 ;,p:ireutly intended to overcome this interpretation problem . 
. \ :tLough their objective may have a least partially been ful
f:l!(~l b,; the use of more explicit statutory language, it is 
~>:1r th;t these statutes are not the ideal substitute for NEPA. 
n.<- real strength of NEPA may lie in its general language 
1 rA need for interpretation. Through unending interpreta
!;tin of NEPA brought about by today's flood of environmen
~l 1-uits, the federal judiciary will hopefully be able to main
~.1in n fine balance between the demands of a highly produc
tnc\ industrialized society, on the one hand, and the conscience 
d a nation concerned for its environment on the other . 

.WILLIS C. GEER 

1':th. hut allowed the Sierra Club to collect attorney's fees on the basis that 
u,. ,1.;it hnd been brought about public consideration of the proposed project's 
~-• ;t1.1nmental effects and had insured that adequate measures were taken 
~ ft'J!.«t the area's water resources. 

;~ 
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I. A Brief History of Chapter 318; Laws of 1973 

Movement toward a mine reclamation law in Wisconsin was precipitated 

by the discovery of copper at the Flambeau deposit_near Ladysmith in. Rusk County 

in the late 1960s. That discovery, along with known iron and copper deposits 

·in Michigan's UJ:>per Peninsula and the experimental Black.River Falls taconite 

operation in central Wisconsin, aroused speculation that Wisconsin was on the 

verge of important mining discoveries· in its northern counties. Private 

corporations, public interest groups, and public officials all recognized that 

Wisconsin was poorly prepared for the.environmental rep~rcussions_of large

scale mining. 

In the late 1960s, the Natural Resources Council of State Agencies (NRCSA) 

appointed a Subcommittee on Su~face Mining (SSM) to investigate problems re

lated to mining and to propose legislation. 1971 Wisconsin Senate Bill 525 

resulted from the Subcommittee's work. As originally co~ceived and introduced 

by Senator Kreeger, S.B. 525 touched on most mining issues, with the notable 

exception of taxation. 1 ·rt was directed toward all ty-pes of mining - deep, 

surface, metallic, and non-metallic; it included both provisions for enforcing 

reclamation and measures for directing mining locations (this is particularly 

important where unique surface features would be destroyed by mining or where 

urban fringe development threatens land beneath which valuable deposits lie); 

it authorized an administrative agency to oversee implementation of the bill;. 

it authorized the agency to restore existing orphaned mined lands .. The main 

administrative mechanisms in S.B. 525. were permits required for undertaking 

mining and performance bonds to assure reclamation. Permits were required of 

any operator intending to disturb greater than two surface acres or more 
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than 10,000 tons of material. In such cases, the operator was required to 

apply to the administrative agency for permission to mine. Review of the 

application was to be base~ on agency standards for acceptable reclamation 

plans, existing state environmental impact laws, evidence of the operator's 

financial and technical capabilities to carry out his plan, and evidence that 

the applicant (individual or firm) had a record of compliance with mining 

and reclamation laws in the previous five years. Upon having his application 

approved, an operator was required to post performance bonds covering the 

anticipated cost of reclaiming the mining site. The bonds would be released 

by the administrative agency upon acceptable completion of the reclamation plan, 

or defaulted to the agency if an operator failed to.return a site to standards 

required by the agency. Money from defaulted bonds.would be used by the agency 

to reclaim the site. 

S. B. 525 failed to pass· the Wisconsin legislature. One obs·erver attributed 

the bill's failure in part to an unwillingness among legislators to accord to 

the Department of Natural Resources the added administrative powers entaiJed 

by the bill. 2 Nevertheless, discussions continued on the reclamation issue. 

The 1971 experience led to a narrower focus in subsequent deliberations over 

reclamation. First, sand and gravel~operators made a persuasive case ~hat they 

should not be included in a reclamation bill. Second, the proposed state 

zoning plan for re~ervation of mining sites proved controversial and potentially 

very difficult to administer. 

What remained was a bill aimed more particularly at regulation of mining 

of metallics and reclamation at such sites. S.B. 39 (1973 Session) introduced 

by Senator Kreeger was the res~lt of the winnowing process. As S.B. 39 

was the result of extensive discussions among most interest groups involved in 
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. the stateside reclamation_ issue, from the Preside_nt of Kennecott. Copper 

Corporation to local· chapters of the s-ierra qub and the ·Wisconsin Environmental 

Decade, the bill was widely acceptable and was passed as Chapter 318, Laws 

of 1973, "The Metallic Mining Reclamation Act" (Wis. Stat. Sections 144.80-144.94). 

Some of the dynamics behind the passage of S.B. 39 are of interest. 

Governor Lucey strongly urged the passage of reclamation legislation and gave 

impetus to the bill. The sand and gravel operators were represented by effective 

lobbies, which were influential ~o the extent of getting their clients excluded 

from the bill's requirements. Probably the most important single factor; however, 

was the Flambeau copper discovery and the recognition of the Flambeau Mining 

Company and its parent, the Kennecott Copper Corporation, that reclamation 

legislation was inevitable and that the sooner it was· adopted, the better their 

planning could be. Though the bill resulted mainly from concern over surface 

mining, it also covered deep mining. In Wisconsin, small lead-zinc mines 

in the southwestern part of the state are the only potentially active deep 

mines (excluding Flambeau's possible deep mine extension of its surface pit). 

The Eagle-Picher Company, then operating one Wisconsin lead-zinc mine and 

interested in opening more, was particularly concerned to assure that marketable 

mining by-products would not have to be reclaimed before they could be marketed. 

Zinc tailings are used in agricultural. products and as a pavement binder. 

II.. Content and Criticism of the Metallic Mineral Reclamation Act 

The central· mechanism in the Metallic Mineral Reclamation }\ct (MMRA) 

again involves permits and bonding. Separate regulations cover the prospecting 

and mining stages of mineral de~elopment: 
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(1) Prospecting Permits (144.84) - Prospecting is defined as 
examining or exploring areas to determine content, location., 
and quality of minerals. Prospecting covered here is limited 
to that "which disturbs 3 tons or more for each acre of surface 
area located within 300 feet of the ordinary high-water mark 
of a navigable stream or 1., 000 feet from a lake or which 
disturbs 100 tons or more for each acre of surface area.lo
cated beyond 300 feet of the ordinary high-water mark of a 
navigable stream or 1,000 feet from a lake" (Sec. 144.84). 
A prospector must secure a permit from the Department of 
Natural Resources (DNR) prior to commencing exploration. In 
his application, he must describe the proposed area in ways 
prescribed by the DNR. The application must be accompanied 
by a fee of 50 cents/acre or $25, whichever is greater. The 
permit must be granted or denied within 30 days. If granted, 
the application must meet minimum standards for reclamatio11: 
and project methods established by the DNR pursuant to 
Sec. 144.83. The DNR may attach conditions to the permit to 
assure Teclamation of the prospecting site. A permit must 
be denied the applicant if the DNR finds that the proposed 
methods and reclamation do not meet established minimum 
standards, if the applicant fails to·meet other requirements 
of the MMRA, ·if the applicant has previously failed to comply 
with the Act and continues to escape compliance, or if the 
applicant (or a principal partner or owner in an applying 
firm) has forfeited any bond posted on mining activities in 
Wisconsin within the previous 5 years, except by mutual 
agreement with the·State. Chapter NR 130 of the Wisconsin 
Administrative Code contains rules pertaining to prospecting. 

Criticism - Peters notes that exploratory methods other than trial excavations 

are often used. 3 These methods disturb little land. It is very possible to 

conduct extensive core drillings, for example, and still remain below the 

limits of Sec. 144.84, even where the prospecting area is close to navigable 

waterways and lakes. 

Gordon Reinke of the DNR' s Mine Reclamation .Section rep~rts_ that his 

office has had problems with the Act's minimum requirements for a prospecting 

permit because most exploration is done using core sampling. 4 The DNR has 

drawn on its broader authority to protect air, lan~ and water resources to 

establish a policy whereby_ companies intending to conduct exploration are 



CXC 

5 

expected to notify the DNR of their intent to conduct drillings. No·permit 
. . 

is needed for exploratory drillings--none can be justified under Chapter 318. 

However, the DNR does assert its right to regulate the abandonment of drill 

hole sites based on Sections 144.30 and 162 of its regulations. Reinke 

reports that all companies known to be exploring in Wisconsin have agreed to 

notify the DNR of drilling intent. 

(2) Mining Permits (144.85) - No mining or reclamation may be 
conducted without a mining permit and a written authorization 
to commence mining (granted by the DNR subsequent to posting 
of satisfactory bonding). Applications for permits to mine 
must include a fee of $5/surface acre in the project site 
or $50, whichever is greater. An application for a mining 
permit must include information required by the DNR including 
but not limited to: detailed maps of the site; descriptive 
data on soil characteristics, the geology of the deposit, the 
geometry of the excavation, the water table, etc.; a detailed 
reclamation plan showing the manner, location and time for 
reclamation, including ongoing reclamation conducted during the 
mining regime; information on the ownership of the project 
site, mineral rights owners, and other mining permits .held by 
the applicant in Wisconsin; and evidence that all necessary 
licenses, permits, and zoning regulations have been satisfied 
or applied for. For large projects, the Department may require 
the operator to submit plans for reclaiming the entire affected 
area, including lands contiguous to the mine site. Where 
several operators expect to mine a given deposit, the DNR 
may require that they submit ~utually consistent reclam~tion 
plans. 

The DNR must hold a hearing on an application for a mining 
permit within 60 days of its receipt. Within 60 days after 
the hearing, the DNR must approve or deny the permit. The 
decision must be based on compliance with Chapter 318 and 
NR 130 and NR 131. A permit must be denied if the applicant 
has·previously failed and continues to fail to compi'y with 
provisions of the Act or if the applicant has forfeited a 
reclamation bond within the previous five years except by 
mutual consent with the State. 

The DNR may require an applicant for a mining permit to 
furnish information on the cost of reclamation. • 

Criticism - The fees required of a mining permit applicant ·seem quite small 

compared to the usual size and profitability o_f such operations. A balance must 
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be struck between not dissuading applicants, not ruling out less wealthy 

mining concerns, and generating revenues to the people of the state for the use 

of their non-renewable resources. Admittedly, taxation must carry the load 

in the respect. EVen so, the fee requirements seem low. 

The twin 60-day requirements for hearings on the permit and thereafter 

a DNR decision are thought by many to be too short to allow sufficient 

preparation for persons or groups wishing to participate in the hearings, and 

to give the DNR a chance to weigh the massive amounts of information generated 

about larger projects, particularly when new information is revealed in 

hearings. One option would be to extend the limits to twin 90-day intervals. 

An applicant for a ~ining permit must demonstrate tha h~s mining plan 

conforms to local zoning ordinances and that the operator has applied for 

all necessary lic~nses and permits. This provision connects the permit granting 

procedure in Chapter 318 to local laws incumbent on the operation. Nothing 

prevents the DNR from granting a permit to an operator who has not yet received 

clearance by local authorities. An applicant must be denied if local approval 

is denied. 

Important questions are now being raised about the role of local authorities 

in the permit process, particularly since the recent suspension of hearings on 

the Flambeau project due to a decision.by the Rusk County Board to refuse 

zoning permission unless and until the state mineral tax law is resolved to 

its. satisfaction. The process might be clarif~ed if either all local licenses 

and permits were in hand before the mining permit process formally began, 

or local authorities would refrain from considering applications for licenses 

or permits until the process was finished. 
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Of these two, the latter has clear advantag_es. Local authorities are· 

typically short of technical capabilities to assess mining impacts. It would 

be to their advantage to wait until the state's technical evaluation--in the 

-mining permit process--is concluded, and all data is in. • Then, local decisions 

might be made with better information·. 

Individuals or firms are explicitly excluded from receiving either a 

prospecting permit or a mining permit if they have persisted in failing to 

comply with Chapter 318 at some other site, or if they have forfeited a 

reclamation bond within the previous five years (except with the consent of the 

state). But these requirements apply only to that individual's or firm's 

previous actions in Wisconsin. Given the meager history of large-scale mining 

in Wisconsin, except of course in the southwestern lead-zinc district, and the 

potential for important developments in the north, these provisions seem 

inadequate to prevent unscrupulous operators from entering the state and 

receiving their initial permits. Some mechanism might be included in the permit 

granting process by which the previous performances in other states of firms 

newly arriving in Wisconsin might be considered. For example, a record of 

compliance with the reclamation laws of other states might be a condition 

for receiving a permit in Wisconsin. (I am not versed.in the constitutionality 

of such a matter.) 

(3) Reclamation Bonds (144.86) - After receiving a mining permit but 
before beginning to mine, an operator must file with the D.NR 
a bond conditional on "faithful performance" of all require
ments under the MMRA. The bond must be furnished by a surety 
company licensed in Wisconsin. The operator may deposit cash, 
certificants of deposit (CD's) or government securities in 
lieu of a bond. Interest received on securities or CD's must 
be paid to the operator. TI1e amount of the bond must equal 
the estimated cost of reclamation of the portion of the project 
site which will be disturbed by the end of the following year. (As 
the area disturbed is in proportion to the project site, shall the 
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bond be in proportion to the total estimated cos_t of r-eclamation.) 
Cost estimates are to be mac.le by the DNR "on the basis of rele
vant" factors including, but not limited to, expected changes in 
the price index, topography of the site, mining methods being 
employed, depth and composition of overburden and depth of 
mineral deposit being mined." As a given site is reclaimed, 
the bond requirements may be reduced in proportion to the total 
estimated cost of reclamation as the reclaimed area is in 
proportion to the total project site. 

The operator must demonstrate possession of at least 
$50,000 in acceptable liability insurance. • 

Authorization to commence m1n1ng shall be given upon 
·satisfaction of bonding and insurance requirements. 

Bonds required for two or more projects from one operator 
may be combined into a single bond. • 

The DNR may reevaluate and adjust bonding requirements for 
a project three or more years after the original filing or 
after a prior reevaluation. 

Criticism - Bonds are required only for mining--not for exploration. 

This may not be serious in the case of initial prospecting with core drilling. 

However, once a deposit is found, very extensive exploratory drilling usually 

follows. Roads must usually be built in this development stage and drilling 

sites are likely to be more disruptive. Nevertheless, as. the law stands,·the 

project need not be bonded for reclamation during the development stage. 

This might be rectified by requiring bonds on exploration when the drilling 

intensity reaches a certain level or whenever deposits have been located 

through initial drilling. 

The methods for estimating costs are not explicit here and this vagueness 

could lead to underestimation. Unfortunately, there are no good formulae for 

costing out reclamation based on physical characteristics of the site. 

Serious underestimation might be forestalled by imposing a minimum per acre 

bonding requirement. For example, it is safe to assume that reclamation to 
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reasonable standards will cost at least $500 per acre. The statute might 

be changed to make all bonds meet or exceed a $500 per acre minimum. 

The lfiw establishes a revolving bonding requirement based on intended 

disruption and ·achieved reclamation. This process is desirable for it gives 

incentives for on-going reclamation and helps reduce mine start-up cost. 

However, the Act fails to fully describe the revolving.process. Bonds are calculated 

initially to cover disruptions through the end of the year following the start 

of mining. But the first reevaluation of bonding requirements can be made 

no sooner than three years after the initial bonding. So, there is an 

interval of between one and two years, between the period covered by the initial 

bond and the first reevaluation, during which· new disruptions apparently 

may occur but no new bonds may be required.· 

It is hard to believe that this is the intent of the Act. It would seem 

more likely that new bonds should be required annually_based on expected new 

disruptions. The three-year reevaluation would apply to the financial adequacy 

of existing bonds, not to their spatial adequacy. The Act definitely is 

vague on this point. Ampl~fication of this mechanism is needed. 

It is currently the policy of the DNR to retain a reclamation bond for 

four years after the completion o·f mining. (Section 144. 90 permits final 

release no sooner than one year 2nd no later than four years after mining is 

ended.) Yet, the durability of a given reclamation regime, particularly with 

respect to its vegetative cover and the stability of· tai~ings basins, may often 

still be uncertain four years after mining has ceased. To give greater 

assurances of successful reclamation, the time period might be set a.ta longer 

interval by statuate or some mechanism for gradual reductfon of the bond (for 
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example, beginning the fourth year and continuing in equal portions for the 

·subsequent three years) might be set up in the law. It is also possible that 

"these things might be done through changes in the DNR's administrative code. 

(4) _Powers and Duties of the Department of Natural Resources (144. 83) -
The DNR must adopt rules for the implementation of Chapter 318. 
(These rules are codified in NR 130 and NR 131, adopted in 
November 1976.) The DNR must establish by rule, after consulting 
the advisory Mine Reclamation Council, minimum qualifications 
for applicants for prospecting and mining permits. In setting 
minimum standards for operators and prospectors, the DNR shall 

-consider the competence of each applicant to operate in a fashion 
consistent with the MMRA and the applicant's previous performance 
under the Ac~, as well as other relevant factors. 

On or before July 1, 1974, the DNR must promulgate rules 
establishing minimum standards for prospecting, mining and reclama
tion to assure that these activities conform to the intent of 
Chapter 318. The minimum standards may classify prospecting 
and mining activities according to type of minerals involved. 
"The minimum standards shall include, but not be limited to, the 
following, where applicable and practical: 

a.- Grading and stabilization of excavation, sides and benches. 
b. Grading and stabilization of deposits of mine refuse. 
c. Stabilization of merchantable by~products. 
d. Adequate diversion and drainage of water from the 

project site. 
e. Backfi 11 ing. 
f. Adequate covering of all pollutant bearing minerals or 

materials. 
g. Removal and stockpiling, or other measures to protect 

topsoils prior to mining. 
h. Adequate vegetative cover. 
i. Water impoundment. 
j. Adequate screening of the project site. 
k. Identification and prevention of pollution as defined 

in 144.Q_l (11) resulting from leaching of waste materials. 
1. Identification and prevention of significant environ-

mental pollution as defined in S. 144. 30 (9). '' 

On or before July 1, 1976, the Department· and the· Geological 
and Natural History Survey must submit to the governor and 
legislature a plan for comprehensive state zoning of minei-al 
resources and financial incentives for discouraging uses of land 
over mineral deposits which preclude the mining of those deposits. 

The DNR may hold necessary hearings and compel the attendance 
of witnesses and the production of evidence. It may cooperate 
with the Geological Survey in research, technical and administrative 
matters. It may issue compliance orders. It may provide for and 

-



cxcvi 

supervise educational programs necessary to carry out the Act. 
It may accept, receive, and expend gifts on behalf of the state. 
TI1e DNR may conduct at its own expense, using its own personnel 
and equipment or contracting for the services of others, the 
reclamation of abandoned project sites. It may issue prospecting 
and mining permits. It may ·cancel the mining or prospecting . 
permits of parties convicted of violation of the MMRA. The 
Department may compel persons under· its jurisdiction to provide 
information necessary for performing the duties assigned it 
under this Act. 

Criticism - As was noted above, evaluation of operator competence under 

this Act does not explicitly consider actions in other states by each applicant. 

DNR rui"es and reg4lations under Chapter 318 were not approved until. 

November 1976, more than two years after the required date. 

The characteristics of minimum standards listed in this section are topical 

rather than specific, and they are subject to wide latitude in application as 

a result. For example, to what gradient shall grading be performed? \~nat 

areas must be backfilled, and with what materials? Unfortunately, there seem 

to be·few realistic alternatives to imprecise wording of standards because of 

the potentially great variations in reclamation needs at each site. One 

possible approach would be to attempt to identify the desired post-mining use. 

of the land and to establish specific reclamation standards for each site 

consistent with that objective. (Minne_sota's DNR is reported to be <;!rafting 

its reclamation rules along these lines, and to be calling its approach 

"management by objectives.") 

The preceding observation points to what is perhaps a more gen~ral weakness 

in the current reclamation law. The law generally prescribes,_.procedures to be 
u~;----' 

followed rather than specific results to be achieved. The goals.of the Act 

are stated as vague ideals rather than as physically measurable standards. 

This vagueness leads to two problems. First, it means that standards 

of enforcement are left to the discretion of the DNR, which opens the door 



cxcvi i 

to erratic enforcement. Second., it means that applicants for mining permits 

must guess at the standards for reclamation in their mining and reclamation 

plans. They have little specific guidance in knowing what will be required 

of them .. 

Finally, the Geological Survey's comprehensive report on mineral zoning 

and incentives for mineral land protection was delayed to December 1976 by 

the discovery of copper near Crandon in May 1976. It is not yet available in 

print. By the admission of M.E. Ostrum, the state geologist, the report cannot 

be comprehensive due to lack of geological information in most areas of the 

5 state. 

(5) Modifications of a Mining Permit (144. 87) ·_ An operator may 
apply at any time to amend or cancel a mining permit or to change 
the mining and reclamation plan for a project site. The applica
tion must identify t1"1e tract of land affected by the proposed 
change. Such an application may also propose an increase or 
decrease in the area of a project site. 

An application for modifications must be processed as was 
the application for the original mining permit. If the application 
is made to cancel an unmined portion of a project site, the bond 
or security posted on that portion shall be ordered released 
to the operator upon inspection that the portion has not been 
disturbed. The operator's permit shall be amended to withdraw 
permission to conduct operations on the cancelled portion. 

An operator may be released from responsibility for complying 
with the Act, upon transferring his interests to another party, 
if both parties have complied with the Act and the successor 
operator assumes the duty to conform to the reclamation plan 
accompanying the mining permit. Given these conditions, the 
DNR must transfer the mining permit upon approval of the 
successor's bond or security deposit~ 

The DNR may find that because of changing reclamation 
costs, technology, provisions of Section 144.83, or governmental 
land use plans, a given reclamation plan is no longer adequate. 
In such a case, the Department must require the permit holder 
to submit an amended mining and reclamation plan to meet the 
changing situation. The amended plan must be processed as was 
the original. The applicant is considered to hold a temporary 
permit .until a ruling is made on the amended application. Such 
a reevaluation may be made by the DNR no more frequently than 
every 15 years. 
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Criticism - In provisi~ns for.approving the transfer of a permit, no 

requirement is made for legal statements of agreement to the stated conditions. 

The successor party might be required to sign a statement aereeing to assume 

all duties under thi$ Act and the mfning and reclamation plan _accompanying 

the permit. 

It is important that the DNR have the power to require revision of a mining 

and reclamation plan. However, limiting reevaluations to 15-year intervals 

is very restrictive and takes much of the force out of this provision. For 

example, the plan for the Flambeau Mine near Ladysmith anticipates operation of 

a pit for 11 years. In this case, the DNR would be prevented from reevaluating 

the mining and reclamation plan conceivably un~il after the mining and recla

mation have already been performed and the security bonds have been released. 

A shorter interval for reevaluation, perhaps eight or ten years, seems called 

for. 

(6) Miscellaneous - Section 2 of Chapter 318 established a five-member 
Mine Reclamation Council. The Council is said in 144.815 to 
"serve as a problem-solving body to work as a liaison between 
the department and the metallic mining industry ... to advise the 
department on matters relating to the reclamation of mined 
land in this state, and on whether certain rules and sp·ecific 
mining and reclamation plans will be reasonably certain to 
provide for reclamation of mining operations in this state" 
consistent with the Act. 

Section 144.81 contains definitions; among them is a definition 
of abandonment of mining as follows: "the cessation of mining., 
not set forth in an operator's mining and reclamat_ion plan or 
by any other sufficient written or constructive notice., ~xtending 
for more than 6 consecutive months. Abandonment of mining do_es 
not include the cessation of mining due either to labor strikes 
or the ce·ssation of mining due to- such unforeseen developments 
as adverse market conditions for a period not to exceed 5 years 
as_ determined by the department after consulting with the mine 
reclamation council. Any site at which abandonment of mining 
has occurred is an abandoned project site." • 
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Section 144.88 requires that any person who prospects or 
mines in violation of this Act must be fined not less than 
$S nor more than $100 per acre affected. The violator is 
liable for the full cost of reclaiming the affected area. 
Each day's violation must be considered a separate offense. 

Section 144.89 requires an annual report for each project· 
site, and a report within 30 days after convletion of all mining 
at a site and within 30 days after completion of the mining and 
reclamation plan. Such reports must contain information required 
by the DNR. Failure to submit such reports must lead to cancella
tion of the viola tor's mining permit. 

Section 144.91 requires the DNR to issue compliance orders 
upon allegation of any violations of the Act or pursuant rules. 
Such orders become effective unless the accused operator requests 
a hearing in writing within 10 days of the order's issuance. In 
such an event the Department must hold a hearing. In lieu bf 
a compliance order, the DNR may hold a hearing on the violation 
and may compel the attendance and testimony of the alleged 
violator. The Department must revoke the mining pe_rmi t for a 
project site where the operator fails to conform to a compliance 
order. The DNR must notify the Department of Justice of the 
permit cancellaticn within 14 days, and within 30 days thereafter, 
the Departrilentj of Justice must take action against the violator. 

Where an/operator has failed to reclaim in accordance with 
his approve plan within one year after completion or abandon
ment of mining, excepting acts of God, the DNR shall assume 
responsibility for reclamation of the affected portion of the 
site. The operator is responsible for such reclamatio!l up 
to the limits of his bond or security deposit. Those engaged in 
mining at the time of the enactment of Chapter 318, who are 
exempted· from bonding requirements, are liable only for an amount 
to be determined according to·usual requirements for bonds. 

Section 144.92 requires current mine operators and prospectors 
at the time of the law's enactment to submit permit applications 
within 90 days of enactment. All data submitted for a prospecting 
permit under the MMRA must be treated confidentially by the 
Department, unless the operator agrees to its publication. If 
the Department concludes that any information required under 
this Act would divulge trade secrets of any operator,. the 
Department must consider such data confidential, unless the 
operator agrees to its .release. 

Comments - (This listing is not exhaustive but captures most of the 

important substantive points of the legislation~ 
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The Mine Reclamation Council is a useful reservoir of reclamation 

expertise. It might also be utilized to establish more specific standards 

for reclamation results. 

The definition of abandonment· is particularly tricky when it comes to 

determining whether a mine has closed for reasons of adverse market conditions. 

It is particularly difficult to get reliable information on operating_costs 

at a specific mine, unless the operator is ~illing to divulge the necessary 

information, and hence it may be.hard to determine the exact market position 

of a given mine. 

The fac·t that a violating operator is liable· on+y to the limits of his 

security bond points ou~ one problem with the provision elsewhere that the 

DNR may not require revision of a reclamation plan more ·often than every 

15 years. What would happen, for example, if violations were discovered 

14 years after the initial plan was approved, and meanwhile the acceptable 

standards for reclamation have been upgraded? If the DNR is to reclaim the 

land to conform with the newer standards, it is likely to spend much more than 

was provided for in the operator's security bond. 

It is often impossible to achieve complete reclamation within one year, 

and hence is unrealistic to expect the DNR to move in after a year to finish 

the job. This provision might better read that certain tasks must be completed 
, 

within prescribed intervals--for example: grading, soil preparation, and 

dismantling faciiities within one year; planti~g and pit reclamation within 

two years; a stable vegetative cover within three or four years. 

I II. Comparison With Laws of Mi~higan and Minnesota 

By July 1975, 38 states had adopted programs requiring reclamation of 

surface mined Ian.a. 6 • These programs vary s1;gnificantly in content according to 
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the geologic and geographic qualities in each state and the political contexts 

within which the programs are legislated and administered. 

Wisconsin is similar to its neighbors Michigan and Minnesota in its 

geologic characteristics. The most important minerals found in each of these 

three st.ates are metallic minerals, or construction minerals. Anart from 

pea~ deposits found in all three states, little or no energy resources are 

likely to be found. 

However, these three states.differ in important ways in the political 

contexts surrounding mining, and consequently, reclamation. Michiga~ and 

Minnesota both ha~e.long histories of large-scale metallic min~ng. Minnesota's 

Mesabi, Vermillion, and Cuyana Ranges, and Michigan's Gogebic, Menominee, 

and Marquette Ranges have long been important sources· of high-grade iron ore 

for the Great Lakes iron and steel industry. Mining interests are important 

and well entrenched in both states. These interests have proven resistent 

to reclamation requirements, and powerful in shaping these requirements when 

at last they were drafted. Minnesota passed its first reclamation law in 

1969. Printed in 1971, it is known as the Mine Reclamation Act of 1971. 

The law was amended and strengthened in 1973. 7 The 1969 version of the. 

Minnesota statute is quite similar to the current Michigan law, which was 

adopted in 1970. Hence, in describing- these laws, it is useful to begin 

with the Michigan statute, passed in 1970 as the Mine Reclamation Act. 

The Michigan law covers open pit m1n1ng of coal, gypsum, stone, 
metallic ore and similar solid materials. Clay, gravel, marl, peat 
and sand are excluded from coverage. It instructs the chief of. 
the state Geological Survey to study the "regulation of mining 

·areas necessary in the public interest," and to promulgate rules for 
regulating erosion, vegetation, stabilization, and removal of debris 
from mining sites. The chief is responsible for administering the 
resulting rules. He may conduct site inspections upon giving reasonable 
prior notice to the operator or landowner. Operators must submit to 
the chief annual plan maps of their mining operations. The maps must 
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show changes at the site occurring in the past year and changes 
expected in the ensuing year. The chief is instructed to '~eriodically ... 
ascertain the long-range land environment plans of the operator." 

The chief may require an operator to post a performance bond if 
he has reasonable doubt of the operator's financial capability to 
comply with the rules, promulgated under the Act.· The chief may 
postpone the furnishing of the bond depending on the life of the 
mining operation. 

The chief may request the attorney general to initiate a 
restraining order, injuncti<:m, or other measures for preventing a 
violation of the rules p~omulgated under the Act. Upon application for 
an exemption from some part of the rules by an operator, the chief may 
permit such a variance if it is not contrary to the public interest. 

This is about all the Michigan law has to say. ·obviously, the content 

of the legislation w~s expected to be supplied in the subsequent rules. 

However, the statute provides for a minimum of. enforcement power on the part 

of the administrator and, because of its vagueness, is thought to be basically 

unenforceable by its ·administrators. 8 

One must look to Michigan's administrative rules to as?ess .Michigan's 

reclamation program: 
q 

The rules call for reclamation of any exploration site not mined 
within two years, but have no requirements for reporting exploration 
activities. An operator must noti~y- the chief of intent to ~egin 
mining more than 30 days before actually beginning, but needs no 
kind of permit or formal approval to set forth. The operator 
must submit annual maps of his operation accompanied by a report 
on any reclamation work performed during the preceding year. An 
operator must notify the chief within six months of the abandonment 
of the mine or any portion thereof. The chief may also declare a 
mine or portion of a mine abandoned if it has not been used for one 
year or he determines that it has in fact been abandoned. 

Within 30 days of abandonment, and annually thereafter, the 
operator must report on reclamation activities completed and those 
planned for the coming year. 

The chief may require the ·operator to submit a long-range 
environment plan for the mining area. The operator may submit such 
a plan voluntarily. Where the surface owner- is not the operator, 



cciii 

the surface owner must b~ given a .chance to comment on the environment 
plan. The chief is to evaluate the environment plan according to 
the reclamation required by the Act and determine any shortcomings. 
Rejected plans may be revised and resubmitted. Approved plans are to 
be called reclamation plans. Reclamation plans may be changed at 
any time by mutual consent of the chief and the operator. The 
chief may change the plan to br_ing it into conformance with existing 
law~ if he determines that the existing plan is clearly impossible 
or impractical, or if the approved plan is not accomplishing the 
intent of the Act. 

Reclamation must be accomplished by an operator within two years 
after abandonment, or wi~hin the time set forth in the approved 
reclamation plan. Debris and rubbish must be removed within one year. 
Extensions may be granted by the chief. The chief must determine the 
acceptability of the reclamation work. Approval of vegetative cover 
must be withheld until the planting has survived at least two growing 
seasons. 

The supervisor may require a performance bond if he has reasonable 
doubt as to the operator's financial capability to accomplish 
reclamation. The bond must be in the amount of the expected cost 
of reclamation as determined by the chief. In estimating this cost, 
the chief must consider the future suitable use of the land, 
among other things. The state treasurer may charge a fee sufficient 
to cover expenses incurred in handling securities deposited by an 
operator. Liability on a bond continues until reclamation is 
completed and approved by the chief. 

It is evident from these provisions of the Michigan rules that many of 

the procedures which are mandatory in the Wisconsin law are voluntary in 

Michigan. Moreover, Michigan lacks a procedure for granting perrn~ts contingent 

on reclamation plans. Bonding is not uniformly required. Environment 

plans need not be requested (none has been to date) and apparently need never 

come to the point of approval when they are requested and submitted. A 

tremendous amount qf discretion is left to the chief (the head of the state 

Geological Survey Division of the Department of Natural Resources). Of the 

provisions reviewed above, operators are required to do only the following: 

Grade.and revegctate any prospecting site not included in a mining 
operation within two years 

- Notify the chief of intent to mine at least 30 days prior to beginning, 
and notify the chief.of a change in ownership within 30 days of 
the change 
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Provide annual maps of the mim:ng operation accompanied by annual 
reports on reclamation achieved and reclamation intended 

- Give written notice within six months of ·abandonment 
- Report on the state of reclamation of the mine area or any portion 

thereof within 30 days of abandonment and annually thereafter 
- Submit a long-range, environment plan for the mining area if requested 

to do so by the chief, and: if the operator is not the surface owner, 
to ai"low the surface owner to comment on the plan before submitting 
it to the chief 

- Conduct reclamation activities concurrently with the mining operation 
insofar as. is possible 

- Remove rubbish and debris within one year of abandonment 
- Reclaim the mining area within two years of abandonment, or as provided 

for in an approved reclamation.plan 
Notify the chief of completed reclamation 

- Post a security deposit or bond if required to do so by the chief and 
pay fees required by the state treasurer. 

In certain respects,_ these provisions suggest improvements in the 

Wisconsin law. First, _all prospecting sites must be reclaimed unless they 

are to become part of a mine site within two years. As it is written, the 

Wisconsin law applies ~nly to prospecting operations exceeding certain minimum 

levels of disruption. (This shortcoming in the Wisconsin law has been largely 

ameliorated by provisions of the pursuant administrative rules. Using the 

general authority of the Act and separate authority under the Wisconsin law 

governing the drilling of water wells, NR 130.02 requires all exp~oratory 

drill holes to be reclaimed. The l_egal basis for this requirement is indirect, 

however, and could usefully be spelled out in the MMRA.) 

Second, the Michigan law makes some attempt to get the opinion of the surface 

owner on the mining and reclamation plan where the surface O\_\Tfler is not the 

operator. Separated ownership has been a much bandied issue in Wisconsin, -

but the MMRA makes no· provision for instances where ownersh~p remains split 

during the mining process. 
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Third, the Michigan law sets down specific _time limits for.the accomplish

ment of certain tasks after abandonment. Rubbish and debris must be removed 

within one year; reclamation ac~ieved within two; reclamation certified only 

after the vegetative cover has survived at least two growing seasons. (These 

limits may be set differently in an approved reclamation plan.) Wisconsin's 

law presumably allows for limits to be set in the mining and reclamation plan 

approved prior to granting a mining permit, but this would be done at the 

discretion of the administrator .. No legislative guidelines are given. 

There is a certain lack of realism in the time limits imposed in the 

Michigan law because few sites can support stable vegetation within two years. 

The provision for vegetation surv~ving two growing seasons apparently is 

intended to adjust for this fact. It would not be unreasonable, at most sites, 

to expect grading, removal of buildings, etc., to be accomplished within two 

years. 

TI1e preceding discussion captures the procedural aspects of the Michigan 

rules. Other important sections of those rules set forth standards for 

reclaiming open pi ts, stockpiles, tailings basins, and auxiliary lands. TI1ese 

provisions may be of particular interest in evaluating Wisconsin's law because 

of the absence of such specific standards in that law or in the rules drawn 

pursuant to it . 

. (1) Reclamation of Open Pits - Surface overburden must be segregated 
and stockpiled. Stockpiles must be sloped to minimize erosion, 
promote vegetation, and to be consistent with proposed subsequent 
uses of the land. Rock banks of open pits must be angled to 
provide adequate safety. Where a pit is subsequently used to 
contain a body of water to be used for recreation, the bank must 
be stepped to permit escape from the water .. Unless the pit will 
be flooded, waste material contained in it must be sloped and 
graded. Backfilling i~ not required, but where it is done, 
backfill material must be non-toxic, non-flammable, and non
combustible solids unless permission is granted to use the pit 
for sanitary l~ndfill. 
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(2) Reclamation of Stockpiles - The top surface must be formed to 
provide proper drainage, promote revegetation, minimize 
eros'ion, and be consistent with subsequent uses of the land. 
Overburden stockpiles must be sloped to minimize erosion, 
promote vegetation, and to be consistent with future uses of 
the land. Where substantial natural vegetation is not 
expected within 5 years or erosion is occurring or is likely, 
overburden stockpiles must be stablized by planting or other 
treatment. Rock or lean ore stockpiles must be sloped and shall 
be covered with surface overburden sufficient to provide for 
vegetation, unless authorized by the chief. Where erosion is 
occurring or either the operator or chief has reason to believe 
that it is likely to occur, the operator must take immediate 
-steps _to correct the condition. 

All acid-forming, toxic, flammable, or combustible material 
shall be stockpiled to minimize erosion and pollution. The 
chief may prescribe other preventive measures for these 
stockpiles. 

(3) Reclamation of Tailings Basins and Auxiliary Lands - Dams or 
dikes constructed for tailings basins or water reservoirs must 
meet state standards (as detailed in other laws). Unless 
constructed of concrete or asphalt, dams or dikes must be 
built to permit vegetation or stabilization of their outer 
faces. Er(?sion of a dike or dam must be repaired. A system 
for draining water from a basin must be constructed to prevent 
breaching of the dikes. 

Stacked tailings in a basin must be sloped to permit 
vegetation or other stabilization treatment. Where substantial 
natural vegetation is not expected within five years after 
abandonment, that portion of the basin not under water must be 
planted with vegetation. Vegetation which can give rapid, 
permanent, adequate, and economical cover shall be given 
-priority. Where vegetation cannot reasonably be expected to· 
succeed, other stabilization methods must be employed. 

Where water will remain in the basin after abandonment, 
the portion of the inner face of the dike which might erode 
from wave action must be protected by so}id erosion-resistant 
cover; 

The banks of borrow pits used for dike or other construction 
must be sloped to minimize. erosion and .promote vegetation. Where 
substantial vegetation is not expected within 5 years, or where 
erosion is occurring or is likely to occur, borrow pits must be 
planted to suitable vegetation. 

Abandoned roads must be graded and prepared to minimize erosion 
and promote vegetation .. Planting or appropriate vegetation may be 
necessary. 
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While these standards arc not precise in defining acceptable limi:ts 

for such thing.s as erosion and adequate vegetative cover, at least they give 

·both the administrator and the operator reasonably complete guidelines about 

procedures to be followed, and the important points, in reclaiming. The 

comparable directives under Wisconsin's Act a;re found in section NR 131.07 of 

the administrative code: 

Mining and reclamation operations shall be conducted in accordance 
with an approved mining and reclamation plan and any permit con
ditions to provide the following considerations for natural resources 
protection where applicable and practicable: 

(1) Grading and stabilization of excavation, sides and benches 
(2) Grading and stabilization of deposits of mine refuse 
(3) Stabilization of merchantable by-p~oducts 
(4) Adequate diversion and drainage of water from the project site 
(S) Backfilling • 
(6) Adequate covering or other handling acceptable to the 

department of all pollutant~bearing minerals or materials 
(7) Removal and stockpiling, or other measures to protect 

topsoils prior to mining 
(8) Adequate vegetative cover 
(9) Water impoundment 

(10) Adequate screening of the project site 
(11) Identification and prevention of environmental pollution 
(12) Abandonment and reclamation procedures in accordance with 

the reclamation plan 
(13) Long-term maintenance of the project site in accordance 

with the reclamation plan 
(14) Conformance with environmental quality standards 

Clearly, the characteristics of an acceptable plan are minimally described in 

the Wisconsin Act or pursuant.rules. Consequently, much more discretion is 

bestowed on.the administrators of the program in the permit approval process. 

This further demonstrates the point mentioned above that Wisconsin's law is 

strong on procedure and weak on substance_. 

Minnesota's Reclamation Act is something of a hybrid between the app-roaches 

used by Wisconsin and Michigan: 
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The Minnesota law authorizes the administrator (in this case 
the commissioner of natural resources) to conduct a study and survey 
to detennine needed regulations of mining in the state consistent 
with the Mineland Reclamation Act. The commissioner is then authorized 
to promulgate rules to achieve the necessary regulation. (1nese 
rules remain in the drafting stage.) The rules adopted pursuant 
to the Act should comply with or exceed any minimum requirements 
for reclamation which may be established in federal legislation. 
The commissioner must give adequate prior notice of site inspections. 

Permits are required prior to mining. Permits are based on: 
proposed plans for reclamation, resto-ration, or both; a certification 
of liability insurance; bonds required a? determined by the cow.mis
sioner accoiding to prescribed guidelines; lo6al advertisement of the 
operator's mining and reclamation plans. The commissioner is given 
120 days to approve or deny a permit. Hearings are required if 
persons owning property which would be affected by the mining 
operations fil~ written objections to the mining plan or if 
requested by a public agency. Permits are granted for the duration 
of the mine and may be amended by application from-the operator. 
A permit may be rev.oked: if no substantial progress toward mining 
has taken place within three years; at the reque·st or with the 
consent of the permi ttee; or by the commissioner in· c:ase of breach 
of the terms of the mining pennit or in case the commissioner de
tennines that such canceltation is necessary to protect the public 
health or welfare. 

The commissioner must require a performance bond from an 
operator who: fails to perform reclamation provided for in the 
permit; faiis to comply with rules promulgated pursuant to the 
Act; fails to perform research agreed upon by the operator and the 
commissioner or the Act;/ginnot persuade the commissioner of his 
financial ability to comply with the Act and pursuant rules. The 
commissioner is to review the need for and the extent of each 
operator's bond annually._ 

This outline of the Minnesota statute .reveals a few points not treated in 

Wisconsin's law, or treated differently. First, prospecting remains un

regulated. Second, the Minnesota law a.nticipates the strong possibility 

of federally legislated minimum standards for reclamation and seems to 

provide the_ commissioner with the authority to propose rules which would_bring 

Minnesota 1 s program in substantial compliance with such standards. Wisconsin's 

law contains no such proviso. 
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Third, in its requirements for mining perinit applicants, Minnesota's 

statute includes "a proposed plan for the reclamation or restoration or both, 

of ai1y mining area affected by mining operations to be conducted on and 

after the date which permits are required for mining ... " This ·introduces 

the concept of restoration which means to return the site to its original 

condition. For practical purposes, there are likely to be few open pit 

metallic mines at which restoration is practical within reasonable financial 

limits. But this does suggest that full restoration might be appropriate 

and required, for example, at sites of unusuai natural or historic importance. 

Fourth, rather than requiring hearings in all cases, Minnesota requires 

adequate public notice of the proposed mining and reclamation plan filed by 

the operator. In the event that there is written objection to the plan f-rom 

and affected landowner or a request for hearings by a public agency, hearings 

must be held. This provision has the advantage that hearings might be avoided 

where little controversy exists. However, it has great ·disadvantages in 

limi~ing those who can force hearings to directly affect landowners or 

public agencies, and in trusting local advertisements to be adequate chamiels 

for delivering information about the proposed plans for public scrutiny. 

Fifth, one reason for revoking a Minnesota mining permit is if no 

substantial progress has been made toward construction or mining within 

three years. This prevents permit holders from simply sitting on deposits 

covered by their permits. Wisconsin's reclamation law contains no comparable 

provision but does contain terms which might be used with the same effect. 

In Wisconsin, a site is considered abandoned if mining ceases for a period 

of more than six consecutive months in a manner not provided for in the 

operator's approved mining and reclamation plan, unless for reasons of labor 
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strikes or adverse market conditions in which cases mining may cease.for up to 

five years without a declaration of abandonment. The mining regime must 

proceed as it is described in the mining and reclamation plan, except for 

forces beyond the operator's controi". One mechanism for controlling delays in 

site development, then, is to assure that the mining plan will not allow them. 

Toe Wisconsin law is more stringent in that a declaration of abandonment 

may be issued after only six months of cessation. However, it is ·1ess 

stringent in that nothing prevents the mining and reclamation plan from 

containing long delays in mine development. Furthermore, Wisconsin's 

outside limit on (unplanned) interruptions is five years, while Minnesota's 

law tolerates no more than three-year halts. 

Finally, Minnesota's. law calls for annual review of -performance bonds. 

Wisconsin permits such a review no sooner than every three years. Though 

more cumbersome to administrate., annual review would provide gre.ater incentives . 

for on-going reclamation. It would also keep the amount of money tied up in 

bonds closer to the amount actually needed for reclamation in case of default. 

IV. Conclusion 

Wisconsin's reclamation law employs a permit-bonding approach in a 

thorough procedure for licensing mining activities in the state. Relatively 

complete information on each mining project is required of the owners; 

public approval is ·required before mining can begin; and bonds conditioned 

on adequate reclamation of each site are required of each operator. 

The Wisconsin law does hav~ important biases and shortcomings, however, 

which are especially evident in comparing it with reclamation laws from states 

with similar problems. First., it applies only to metallic mining and exempts 
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other important types of mining, especially pit mining of sand, -gravel and 

other aggregates. Second, it is heavy on procedures and light on actual 

standards for reclamation. Third, it fails· to capture the bulk of prospecting 

activities in the state because they fall below its minimum tonnage limits. 

/
n.ot 

Fourth, the law does base the evaluation of permit applicants on past recla-

mation behavior in other states. Fifth, the Act seems confused in the pro

cedure by which an operator's bond requirement is to be reevaluated. Finally, 

it permits reevaluation of an operator's mining plan no more frequently 

than every 15 years, which seems undesirably long. 

When viewed in the light that Wisconsin's law anticipates important 

mining developments, its emphasis on establishing procedures to assure responsi

ble mining is understandable. It is to be hoped that as mining activities 

grow in the state, experience will show ways to add specificity to Wisconsin's 

reclamation standards. 
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Comparlson of Royalty Rates for Selected Jurisdictions 

Per Yard Per Bale 1 Per 100# Per Ton Comments 

Alberta .01 .0125 .25 11 Dry 11 peat 

Ontario: ("Peatmoss") .02 .025 .so 
(Sphagnum) .04 :OS 1.00 

Saskatchewan ("Peat") .024 .03 .60 
(Sphagnum) .04 .05 1.00 Existing 

Saskatchewan .08 .10 2.00 Proposed 

Quebec No Royalties, however, "duties" based on annual profit are levied. 2 

Manitoba .075 Per Yd. Extracted 

Michigan3 .05 Extracted, not Processed 

Maine4 .015 

Montana .745 

Minnesota (pre-1960) .04 Wet peat in place 

Minnesota .05 .625 $1. 25 

Cl 

X 

Cl 
z 
LW 
0.. 
0.. 
<t: Note: (1) Systems of Royalties based on cubic yards are not readily convertible to systems based on weight. 

(2) Figures underlined represent system employed. 

1A "bale" is 6 cubic feet and weighs 80 1bs. 

2see Section V 1-D "Taxation of Peat" pp. 18-20. 

3Not currently utilized. 

4Not currently ·utilized. 

5Either 74¢ per yard extracted or a m1n1mum of 5% of gross value of peat shipped. The gross value shal 1 be 
calculated by weight or cubic measurement of the peat, whichever is most favorable to the State. 
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ENVIRONMENTAL QUALITY COUNCIL 

ENVIRONMENTAL IMPACT STATEMENTS 

Chapter Eleven: Authority, Purpose, Definitions, General Provisions 

MEQC 21 Authority and purpose 

A. Authority. The Rules contained herein are prescribed by the Minnesota 
Environmental Quality Council to implement the Environmental Impact 
Statement provisions pursuant to authority granted in Minn. Stat. § 116D.04, 
subd. 2 (1974), and shall be followed by all persons in implementation of the 
Minnesota Environmental Policy Act of 1973. The procedures specified in 
these Rules are in addition to the other procedures and substantive responsi
bilities of public agencies and private persons contained in the Act, and do not 
limit the authority of the Council to review, study, or resolve any matter of 
environmental concern authorized by law. 

B. Purpose of environmental impact statement. The purpose of an En
vironmental Impact Statement is to provide information for agencies and 
private persons to evaluate proposed actions which have the potential for 
significant environmental effects, to consider alternatives to the proposed ac
tions, and to institute methods for reducing adverse environmental effects. 
An Environmental Impact Statement is not a document to justify an action, 
nor shall indications of adverse environmental effects necessarily require that 
an action be disapproved. It is to be utilized as a guide in issuing, amending, 
and denying permits and carrying out the other responsibilities of public 
agencies to avoid or minimize adverse environmental effects and to restore 
or enhance environmental quality consistent with the Act. 

MEQC 22 Definitions: The following terms have the meanings ascribed 
to them in these Rules. 

A. "Act" means the Minnesota Environmental Policy Act of 197 3, as 
ame~ded, Minn. Stat. § 116D.01 et seq. (1974). 

B. "'Action" means the whole of a project which will cause physical 
manipulation of the environment, directly or indirectly. The determination 
of whether an action requires environmental documents shall be made by 
reference to the physical activity to be undertaken and not to the govern
mental process of approving the activity. 

'"'Action" does not include the following: 

1. Proposals and enactments of the Legislature. 

2. The rules, orders, or recommendations of public agencies. 

3. Executive Orders of the Governor, or their implementation by public 
agencies. 

4. Judicial orders, except orders establishing judicial ditches pursuant to 
Minn. Stat. ch. 106 (1974). 

5. Submissions of proposals to a vote of the people of the State. 

C. "Approval'" means the issuance of a governmental permit, or any re
view of a proposed action required by state or federal law or regulations. 

D. &<Council" means the Minnesota Environmental Quality Council 
(MEQC). 

3 
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E. "Days." In computing any period of time prescribed or allowed in these 
Rules, the day of the act or the event from which the designated period of 
time begins to run shall not be included. The last day of the period so com
puted shall be includeq, unless it is a Saturday, Sunday, or a legal holid:iy, in 
which event the period runs until the end of the next day which is not a 
Saturday, a Sunday, or a legal holiday. When the period of time prescribed 
or allowed is 15 days or less, intermediate Saturdays, Sundays, and legal holi
_days shall be excluded in the computation. 

F. '·Environmental Impact Statement (EIS)" is defined by Minn. Stat. § 
116D.04, subd. 1 ( 197 4) and these Rules. 

G. "EIS Preparation Notice" means a written statement by the Re
sponsible Agency or Responsible Person which requires an EIS to be pre
pared. 

H. "Environment" means the physical conditions existing in the area 
which will be affected by the proposed action, including land, air, water, 
minerals, flora, fauna, ambient noise, energy resources available to the area, 
and man-made objects or natural features of historic, geologic or aesthetic 
significance. 

I. "Environmental Assessment Worksheet (EA W)" means a worksheet pro
vided by the Council to determine whether an EIS is required. 

J. "Environmental Documents" means EAWs, Draft EISs, Final EISs, 
Negative Declaration Notices, and EIS Preparation Notices. 

K. "EQC Monitor" means an early notice bulletin containing all notices 
of impending actions that may have significant environmental effects. 

L. "Governmental Action" means an action proposed to· be undertaken 
by a public agency directly or an action supported or licensed, in whole or in 
part, by a governmental permit issued by a public agency. 

M. "Governmental Permit" means a lease, permit, license, certificate, 
variance, or other entitlement of use, or the commitment to issue or the 
issuance of a discretionary contract, grant, subsidy, loan, or other form of 
:financial assistance, by a public agency to another public agency or to a 
private person. 

N. "Inadequate EIS" means an EIS that fails sufficiently to examine po
tential environmental effects, alternatives, or desirable modifications, or an 
EIS not prepared in compliance with the Act and these Rules. 

0. "Local Agency" means any general or special purpose unit of govern
ment of the state with less than state-wide jurisdiction, including but not 
limited to regional development commissions, counties, municipalities, town
ships, port authorities, housing authorities, and all agencies, committees, and 
boards thereof. ~ 

P. "Negative Declaration Notice" means a written ·statement by the Re
sponsible Agency or Responsible Person that a proposed action does not re
quire the preparation of an EIS. 

Q. "Other Approving Agencies" means a!l public agencies other than the 
Responsible Agency that must approve a project for which environmental 
documents are prepared. 

4 
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R. "Person'' means a human being, unincorporated association, partner
ship, trust, corporation, or public agency. 

S. "Petition" means a document that contains at least 500 signatures and 
requests the preparat1on of an EIS. 

T. "Private Action" means an action proposed to be undertaken by a 
private person that does not require a governmental permit. 

U. "Proposer" means the private person or public agency that will under
take an action or that will direct or authorize others to undertake the action. 

V. "Public Agency" means a federal, state, regional or local agency, board, 
commission, or .:lther special -purpose unit of government ... Public Agency" 
includes aU public educational institutions but does not include the courts of 
this State. 

W. "Regional Development Commission" means any regional development 
commission created pursuant to Minn. Stat. §§ 462.381-396 (1974) inclusive 
and the Metropolitan Council established by Minn. Stat. ch. 473 (Supp. 
1975). 

X. "Responsible Agency" means that public agency which has the principal 
responsibility for preparing the environmental documents required by the 
Act and these Rules. 

Y. "Responsible Person" means the person who proposes to undertake an 
action and who is responsible for the preparation of the environmental docu
ments required by the Act and these Rules. 

Z. "Reviewing Agencies" means all public agencies which have either juris
diction by law or special expertise with regard to the environmental effects 
of an action for which an EIS is prepared. All agencies that are members of 
the Council shall be considered reviewing agencies. 

MEQC 23 General Responsibilities. 

A. Environmental Quality Council. 

1. The Council's duties and responsibilities include the following: 

a. Coordinate the EIS program as set forth in these Rules. 

b. Coordinate among public agencies, when appropriate, review of 
EISs prepared pursuant to the National Environmental Policy Act. The co
ordination may include requests to the preparer or to a public agency to 
undertake additional environmental analysis, to· hold informational meetings, 
or to conduct any_ other review consistent with the Act and these Rules. 

c. Provide a manual of procedure to guide public agencies, Re
sponsible Agencies, and Responsible Persons in the implementation of this 
Act and these Rules: and assist on request in determining whether the specific 
action requires an EIS. 

2. In addition, the Council may, where it deems necessary: 

a. Require revision of any EIS that it finds inadequate. 

b. Require preparation of alternative or additional environmental re

s 
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view before allowing commencement of any action or approval of any action 
by a public agency. 

c. Provide technical assistance on request of a public agency, Re
sponsible Agency or Responsible Person. 

. d. Review any rules, guidelines, procedures, or local ordinances 
adopted to implement the Act and these Rules. 

e. Hold hearings or informational meetings to facilitate implementa
tion of the Act and these Rules. 

B. Public ·agencies. 

1. All public agencies are responsible for complying with the require
ments of the Act and these Rules. Public agencies shall inform a proposer, 
and a representative of th~ petitioners when a petition is involved, of the 
operating procedures that they will follow in implementing the Act and these 
Rules for each EA W they prepare. Such operating procedures shall also be 
available to the public at the offices of the Responsible Agency.· Whether a 
public agency prepares environmental documents itself or contract~ with 
private experts for the preparation, the public agency is solely responsible for 
the adequacy and objectivity of the environment:il documents. Nothing in 
these Rules shall limit existing authority of public agencies to charge pro
posers reasonable fees for document preparation. 

2. All public agencies shall retain their existing statutory authority sub
ject to the policies of the Act and the authority of the Council to reverse or 
modify decisions or proposals or to require preparation of environmental 
documents. 

3. Under the Act, these Rules shall not affect the specific statutory ob
ligations of any public agency to perform the following: 

a. To comply with criteria or standards of environmental quality re
gardless of whether an EIS is required for an action. 

b. To coordinate or consult with any federal or state agency. 

c. To act or refrain from acting contingent upon the recommendations 
or certification of any public agency or federal agency. 

4. A public agency, at the request of a Responsible Agency, shall pro
vide any unprivileged data or information to which it has reasonable access 
concerning a particular action and shall assist in the preparation of environ
mental documents on any action for which it has special expertise or access 
to information. 

5. A public agency shall prepare the environmental documents on an 
action which is the subject of a petition upon the direction of the Council. 

6. When environmental documents are prepared on an action by a Re
sponsible Agency, every public agency which has jurisdiction to approve the 
action shall consider the environmental documents prepared on that action 
before approving the action. 

7. Public agencies shall provide one free reproducible copy of all en
vironmental documents to each location on the official MEQC distribution 

6 
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list, except as otherwise provided herein. These will be available for internal 
agency distribution and for public copying. 

. C. Private persons. When environmental documents are required on an 
action that is subject to a governmental permit, the proposer shall supply in 
the prescribed manner any unprivileged data or information reasonably re
quested by the Responsible Agency that that person has in his possession or 
to which he has reasonable access. • 

Chapter Twelve: Substantive Requirements 

MEQC 24 Actions requiring environmental assessment worksheets. 

A. General. The purpose of an EA W is to assess rapidly, in a worksheet 
format, whether a proposed action is a major action with the potential for 
significant environmental effects and additionally in the case of a private 
action, whether it is of more than local significance. • 

B. EA W required. 

1. An EA W shall be prepared on any action which is not exempted by 
MEQC 26 and which falls within one of the following categories. The Re
sponsible Agency is shown in parentheses for each category except that when 
a proposer of an action is a public agency that agency shall be the Responsible 
Agency. The Council may specify a different Responsible Agency for good 
cause. 

a. Construction of a new industrial park of over 320 acres in size -
(Local); 

b. Construction of a facility or integral group of facilities with at 
least 250,000 square feet of commercial or retail floor space or at least 
175,000 square feet of industrial floor space, or a mixture of commercial, in
dustrial and retail floor space totaling at least 250,000 square feet, unless 
located in an industrial park for which an EIS has already been prepared -
(Local); 

c. Any industrial, commercial or residential development of 40 or 
more acres, any part of which is within a floodplain area, as defined by the 
"Statewide Standards and Criteria for Management of Floodplain Areas of 
Minnesota,, - (Local); 

d. Construction of a commercial or industrial development, any part 
of which is within a shoreland area (as defined by Minn. Stat. § 105.485 
(I 974)), covering 20,000 or more square feet of ground space, not including 
access roads or parking areas, and located on a parcel of land having 1,500 
feet or more of shoreline frontage - (Local); 

e. Construction of a facility that generates more than a maximum of 
2,500 vehicle trips per hour or a maximum of 12,500 vehicle trips per eight
hour period - (Local); 

f. Construction of a new oil refinery, or an expansion of an existing 
refinery that shall increase capacity by 10,000 barrels per day or more -
(PCA); 
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g. Construction of a pipeline greater than six inches in diameter and 
50 miles in length- (DNR); 

h. Construction of facilities on a single site that are designed for, or 
capable of, storing a total of one million or more gallons of liquid natural 
gas, liquid petroleum gas, or other liquid fuels - (PCA); 

i. Construction of an underground storage facility for gases and 
liquids that requires a permit, pursuant to Minn. Stat. § 84.57 (1974) -
(DNR); 

j. Construction of a new mineral or fuel processing or refining 
facility, including, but not limited to, smelting and hydrometallurgical opera
tions - (PCA or DNR); 

k. Construction of a facility if the cumulative ermssions of particulate 
matter and sulfur oxides exceed 50 tons per day - (PCA); 

l. Main roadway grading construction of a four-or-more lane, divided 
highway with at least partial control of access of ten route miles or more in 
length and carrying 10,000 venicles ADT (Average Daily Traffic) - (Hwys); 

m. Construction of a new airport that is within the key system, pur
suant to Minn. Stat. § 360.305, subd. 3 (1974) - (Aeronautics); 

n. Construction or opening of a new facility for mining metallic min
erals - (DNR); 

o. Construction or opening of a facility for mining gravel, other non
metallic minerals, and fuels involving more than 320 acres - (Local, except 
DNR with respect to peat fuels). 

p. A new appropriation for commercial or industrial purposes of 
either surface water or ground water averaging 30 million gallons per month, 
or exceeding 2 million gallons in any day during the period of use; or a new 
appropriation of either ground water or surface water for irrigation of 640 
acres or more in one continuous parcel from one source of water - (DNR); 

q. Any new or additional impoundment of water creating a water sur
face in excess of 200 acres - (DNR); 

r. An action that will eliminate or significantly alter a wetland of 
Type 3, 4, or 5 (as defined in U.S. Department of Interior, Fish and Wildlife 
Service, Circular 39, "Wetlands of the U.S., 1956") of five or more acres in 
the seven-county metropolitan area, or of 50 or more acres outside the seven
county metropolitan area, either singly or in a complex of two or more wet
lands - (Local); 

s. Any marina and harbor project of more than 20,000 square feet of 
water surface area - (Local); 

t. Construction of a new or additional residential development that 
includes 100 or more units in an unsewered area or 500 or more units in a 
sewered area - (Local); 

u. Construction of a residential development consisting of 50 or more 
residential units. any part of which is wit~in a shoreland area (as defined by 
Minn. Stat. § 105.485 (1974)) - (Local); 
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v. Construction of a development consisting of "condominium~type''. 
campgrounds, mobile home parks, or other semi-permanent residential and/ or 
recreational facilities, any part of which is within a shoreland area. (as defined 
by Minn. Stat § I 05.485 ( 197 4)) or floodplain (as defined by the "'Statewide 
Standards and Critetia for Management of Floodplain Areas of Minnesota") 
exceeding a ,total of 50 units or, if located in areas other than the above, ex
ceeding a total of 100 units - (Local); 

w. Construction of a sanitary landfill for an excess of 100,000 cubic 
yards per year of waste fill, or any sanitary landfill ]ocated in an area 
characterized by soluble bedrock, where leachates may significantly change 
groundwater quality- (PCA); 

x. Construction of a new paper and pulp processing mill - (PCA); 

y. The application of restricted use pesticides over more than 1,500 
contiguous acres - (Agriculture); 

z. Harvesting of timber within the Boundary Waters Canoe Area 
Portal Zone or in a State Park or H istorica! Area, that is not included in an 
annual timber management plan filed with the Council - (DNR); 

a1 Permanent removal of 640 or more contiguous acres of forest 
cover - (DNR); 

b1 Conversion of 40 or more contiguous acres of forest cover to a 
different land use - (Local); 

~ • c1 Construction of electric generating pfants at a single site designed 
for, or capable of, operation at a capacity of 200 or more megawatts (elec
trical) - (PCA); 

d 1 Construction of dectric transmission lines and associated facilities 
designed for, or capable of, operation at a nominal voltage of 200 kilovolts 
AC or more, or operation at a nominal voltage of ± 200 kHovolts DC or 
more, ar.d are 50 miies or more in length - (EQC); 

e1 Construction of nuclear material processing plants and facilities -
(PCA). 

2. An EAW may be prepared on any proposed action to determine if 
the action is a major action with the potential for significant environmental 
effects and for a private action if the action is of more than local sngnificance. 

C. W'1iver of EA W. In cases where the magnitude and environmental im
pact of a project allow a Responsible Agency or Responsible Person to de
termine that an EIS is necessary without preparation of an EAW, or if a 
federal agency is preparing a state EIS pursuant to MEQC 25 FA, an EA W 
need not be prepared. Publication of the EIS Preparation Notice shall be re
quired. In cases where the Responsible Agency is not the proposer, if the 
project proposer does not concur in the determination of need for an EIS 
without the preparation of an EA W, the agency shall prepare an EA W. 

:MEQC 25 Actions requiring environmental impact statements. 

A. General criteria, An EIS shall be required whenever it is determined 
that an action is major and has the potential for significant environmental 
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effects. In making this determination, material effects on the environmental 
variables specified in MEQC 30 A.3. will indicate that an EIS should be pre
pared. In the case of a private action, it must also be determined that the 
action is of more than local significance. 

B. Major action. In determining whether an action is major, the following 
factors shall be considered: • 

1. Type of action; 

2. Scope of action, including size and cost; 

3. Location and nature of surrounding area; 

4. The totality of cumulative related actions, as defined by MEQC 25 E.; 

5. Relation of the action to anticipated growth and development; and 

6. Permit(s) and approval(s) required in addition to those of one pri
mary, local agency. 

C. Local significance. In determining whether a major private action is of 
more than local significance, the following factors shall be considered: 

1. Location of the action; and 

2. Area affected by the action. 

D. Potential for significant environmental effects. In determining whether 
an action has the potential for significant environmental effects, the following 
factors shall be considered: 

1. Type, extent, and reversibility of environmental effects; 

2. Cumulative potential effects of related or anticipated future actions, 
as defined by MEQC 25 E.; 

3. The extent to which the environmental effects are subject to mitiga
tion by ongoing public regulatory authority; and 

4. The extent to which environmental effects can be anticipated ana 
controlled as a result of other envircnment2.l studies undertaken by public 
agencies or the project proposer, or of EISs previously prepared on similar 
actions. 

E. Related actions. 

1. When two or more actions are related, they shall be considered as a 
single action and their cumulative potential effects on the environment shall 
be considered in determining whether an EIS is required. Actions are related 
if: 

a. They are of a similar type, and are planned or will occur at the 
same time, and will affect the same geographic area; or 

b. They are interdependent and ·not independently viable stages or 
segments of development of the same project and would not be undertaken 
if subsequent stages or segments would not also occur; or 

c. It can be determined, based on a comprehensive plan or on the 
precedent that would be established by a public agency's undertaking or ap-
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proving an action, that one of the actions will induce other actions of the 
same type or ailecting the same geographic area. 

2. A comprehensive plan for a geographic area or other public agency 
overall program or plan document may be considered as a Related Actions 
EIS. 

a. The geographic area must contain possible actions each with the 
potential for signiticant environmental effects or actions whose cumulative 
potential environmental effect is significant. 

b. For an individual action in the geographic area, the need for an 
individual action ElS or a modification of the Related Actions ElS shall be 
judged by the guidelines for a Subsequent EIS. 

3. A Related Actions EIS shall meet the content requirement of MEQC • 
30 D.; however, the data may be more generalized and not as exhaustive as 
an individual action EIS. Additionally, the alternatives may be more in the 
nature of prototypes or alternate scenarios. 

F. Miscellaneous. 

1. Subsequent EIS. When an EIS bas been prepared on an action, no 
additional EIS need be prepared on the action unless changes in the action 
are proposed which will involve new and potentially significant environmental 
effects not considered in the previous EIS. 

2. Single EIS. When an action is to be carried out or approved by more 
than one public agency, only one EIS shall be prepared pursuant to the Act. . 

3. Expansions or modifications. The expansion or modification of an 
ongoing action which requires new or modified governme~tal permits sha11 be 
subject to the same requirements in the Act and these Rules for the prepara
tion of environmental documents as a new action. 

4. Federal EIS. When these Rules require the preparation of a state 
EIS on an action, and a federal EIS is required for the same action, pursuant 
to the requirements of the National Environmental Policy Act (NEPA) and 
the implementing regulations thereto, all or any part of the federal. EIS may 
be submitted in lieu of all or any part of a state EIS. However, when the fed
eral EIS is used, the elements of the EIS that are required by the Act and 
these Rules, but are not required by NEPA, shall be added to the federal EIS, 
including alternatives and modifications which can be implemented by state 
and local agencies. When a federal EIS is prepared in lieu of a state EIS, the 
state Responsible Agency shall independently review the federal EIS and as
certain that the conclusions and recommendations are those that the state 
agency would reach. Insofar as practicable, the Responsible Agency shall con
sult with the federal agency and coordinate all environmental reviews to the 
end that the requirements of state law are met by a single Draft EIS, single 
Final EIS, and a single hearing process, in which the state agency actively 
participates and adds supplementary material as necessary. In such circum
stances, an EAW shall not be required; ·however, an ElS Preparation Notice 
shall be published in the £QC Monizor. 

G. Environmental review of proposed large electric power generating 
plants and high voltage transmission lines. 

1. Other provisions of these Rules to the contrary notwithstanding, this 
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subsection provides for the environmental review of large electric power gen
erating plants (LEPGP) and high voltage transmission lines (HYTL) under 
the Minnesota Environmental Policy Act. Certificates of need (Minn. Stat. § 
116H.07), and Certificates of Corr:dor Compatibility and Site Compatibility 
(Minn. S:at. § 1 l 6C.57, subd. 1) may be issued before preparation and filing 
of an EIS. One purpose of this process is to insure that the environmental 
review of LEPG P and HYTL is consistent with the seqt:ential permitting for 
energy facilities as provided in Minnesota Power Plant Siting Act, Minn. 
Stat. §§ l l 6C.5 l to 116C.69 and the Minnesota Energy Agency Act, Minn. 
Stat. §§ l 16H.0l to l l6H.l5. The environmental review of LEPGP and 
HYTL shall be separated into the following five phases: 

a. Environmental Reporf on Certificates.of Need 

b. Environmental Report on Sites for LEPGP 

c. Environmental Report on Corridors for HVTL 

a. HVTL Route EIS 

e. LEPGP EIS 

2. This environmental review process provides for the cons:deration of 
the potential environmental effects of a proposed action early in the decision 
making process at the phase where they are most appropriately considered. 
The intent of the process set out in this subsection is to eliminate duplication 
by reducing repeated consideration of identical issues in the various phases 
of this se4uential process. The limitation on the environmental issues con
sidered at each phase of the environmental review process is hased on the 
preemption of the need, siting. corridor, and routing decisions as proviued in 
Minn. Stat. § § l l 6H.06 and l I 6C.6 l. 

a. Environmental report on certificates of need. 

(1) Preparation. The Minnesota Energy Agency shall prepare an 
EnvironmeAtal Report when it receives an application for a Certificate of 
Need for a proposed LEPGP or HYTL. 

{2) Content. The Environmental Report on the Certificate of Need 
shall include; but not be limited to: 

(a) A summary of the information provided in the application; 

(b) A brief analysis of alternatives to the proposed facility. which 
analysis shall include: a discussion of the economic and environmental fca~i
bility of each alternative including the alternative of a different sized facili1y, 
an estimate of the time it would take to implement each nltcrnative. the 
projected availabili_ty of each alternative, and the estimated reliability of each 
alternative; 

(c) An evaluation of the environmental and economic impact of 
the proposed facility. each reasonable alternative thereto, and the alternative 
of no facility; 

(d) An evaluation of: 

(i) the environmental impact of the proposed action. including 
any po11ution. impairment. or destruction of the air, water, land, or other na
tural resources located within the state; 
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(ii) any direct or indirect adverse environmental, economic, 
and employment effects that cannot be avoided should Lhe proposal be im
plemented; 

(iii) alternatives to the proposed action; 

(iv) the relationship between local short term uses of the en
vironment and the maintenance and enhancement of long term productivity, 
including the environmental impact of predictable increased future develop
ment of an area because of the existence of a proposal, if approved; 

(v) any irreversible and irretrievable commitment of resources 
which would be involved in the proposed action should it be implemented; 

(vi) the impact on state government of any federal controls 
associated with proposed acLons; and 

(vii) Lhe mulli-state .responsibilities associated with proposed 
actions. 

(3) The report shall not be as exhaustive or detailed as an EIS, 
since an exhaustive and lengthy discussion of site-d~fferentiating factors and 
detailed design information would be inappropriate and is not available at 
the Certificate of Need stage. 

(4) Review and comment. The Environmental Report on the Cer
tificate of Need shall be distributed in accord wiLh the MEQC distribution list 
at least 20 days before the commencement of the Energy Agency's Certificate 
of Need hearing on the Application. The availability of the report and notice. 
of the hearing shall be published in the EQC Monitor as specified in M EQC 
35. Comments on the Environmental Report shall he spbmitted at the Cer
tificate of Need public hearing. The preparation and review of the Environ
mental Report shall be completed within the statutory time limit provided for 
the Energy Agency's final decision on an application for a Certificate of Need. 

. (5) Council review. The Energy Agency shall submit its findings of 
fact and decision to the Council. Failure by the Council to n.:quest review of 
the Energy Agency's final decision within IO days of the decision shall con
stitute Council acceptance of that decision and the issues determined by. the 
Energy Agency in issuing or denying the Certificate of Need. Such issues shall 
not be considered in the Environmental Reports and environmental docu
ments prepared at the subsequent siting, corridor, routing or licensing phases. 

b. Environmental report on sites for large electric power generating 
plants. 

(I) Preparation. The Council shall prepare a Site Environmental 
Report when it receives a site applicat:on for a LEPGP. 

(2) Content. In the Site Environmental Report the Council shall in
clude an evaluation of the exclusion criteria. avoidance areas and site selec
tion criteria as required hy the regulations aJopted under the Power Plant 
Sit in!? Act for the designation of a site and also M EQC 30 D. of these Rules. 
The Report shall proviJe an evaluation of each site that is considereJ for 
designation at the siting puh!ic hearin!!s. The Site Environmental Report shall 
not consider the need for the LEPG P or information not related lo site dif
ferentiat:ng impacts. It shall not be as exhaustive or detailed as an EIS. 

(3) Review and comment. The Site Environmental Report shall be 
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distributed in accord with the MEQC distribution list and made available for 
review and public comment at least 30 days prior to the conclusion of the 
public hearing held on the site application. The Council shall respond to sub
stantive comments rec~ived on the Environmental Report. The preparation 
and review of the Site Environmental Report shall be completed within the 
statutory time limits for the issuanco of a Certificate of Site Compatibility. 

(4) Final decision on Certificate of Site Compatibility. The Coun
cil shall consider the Site Environmental Report before its final decision on 
the issuance of a Certificate of Site Compatibility for a LEPGP. Such is
suance by the Council shall constitute a final determination of the issues that 
were considered in the designation of the site. 

c. EIS on large electric power generating plant. 
(1) Preparation. After designating a site, the Council shall deter

mine whether an EIS shall be required on the LEPGP. If the Council or 
Responsible Agency determines that an EJS is required, the Minnesota Pollu
tion Control Agency shall be the Responsible Agency, unless MEQC 27 A.3. 
applies. 

(2) Content and procedures. The content of the EIS shall contain 
the information required by M EQC 30 D. of these Rules. Alternative sites, 
the need for the facility, and any other issues previously determined by the 
Minnesota Energy Agency or the Council shall not be considered in the EIS. 
The Enviroomental Reports prepared at the siting and need phases and the 
issues previously determined shall be referenced and summarized in the EIS. 

d. Environmental report on corridors for high voltage transmission 
line. 

(1) Preparation and content. The Council shall prepare a Corridor 
Environmental Report upon the receipt of an application for a corridor for a 
HVTL. The Corridor Environmental Report shall include the evaluation of 
exclusion criteria, avoidance areas and selection criteria as required in ac
cordance with .the regulations adopted under the Power Plant Siting Act and 
also MEQC 30 D. of these Rules, for each alternative corridor considered for 
designation by the Council. The Report shall not be as exhausive or detailed as an EIS. • 

(2) Review and comment on environmental report. The Corridor 
Environmental Report shall be distributed in accord with the MEQC distri
bution list and made available for review and public comment at least 20 
days prior to the conclusion of the public hearing held on the corridor appli
cation. The Council shall respond to the substantive comments received on 
the Environmental Report. 

(3) Final decision on certificate of corridor compatibility. The 
Council shall consider the Corridor Environmental Report before issuing a 
Certificate of Corridor Compatibility. Such issuance by the Council shall 
constitute a final determination of the issues that were considereu in the 
designation of the corridor. The preparation and review of the Corridor 
Environmental Report shall be completed within the statutory time limits 
for the issuance of a Certificate of Corridor Compatibility. 

e. High voltage transmission line route EIS. 

(1) Preparation. After designating a corridor, the Council shall 
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determine whether an EIS shall be required on the route for the HVTL in 
accord with these Rules. If it determines that an EIS is required, it shall 
prepare the EIS. 

(2) Contt!nt. The Route EIS shall include the information required 
by the Power Plant Siting Act and the Rules adopted thereunder for High 
Voltage Transmission Lines (HVTL) and also MEQC 30 D. of these Rules 
All alternative routes designated for study by the Council shall be discussed 
in the EIS. The Environmental Reports prepared at the need and corridor 
phases and the issues previously determined shall be referenced and sum
marized in the EIS. The EIS shall not consider the need for the facility, routes 
outside the designated corridor or any routes not designated for study by 
the Council. 

(3) Procedures. The Draft EIS shall be made available !o all 
MEQC distribution points and to the extent practical to interested persons 
and shall be submitted at the public hearing on the route application. The 
Final ElS shall be submitted to the Council before it designates a specific 
route. 

Final decision on designation of route. The Council shall 
consider Final EIS in designating a route for the HVTL. The prepara
tion and review of the Route EIS shall be completed within the statutory 
time limits for the Council's designation of a route. 

MEQC 26 Actions not re(l1uirin2: environmental documents. 

A. General exemptions. The preparation of environmental document3 
shall not be required: 

1. When a substantial portion of the action has been completed or im
plemented and an EIS on the action would not be able to influence remaining 
implementation or construction of the action to minimize adverse environ
mental consequences. 

• 2. When there has been adequate environmental review of an action 
within the jurisdiction of the Council pursuant to Minn. Stat. § 1160.01 et 
seq. (1974) (the Critical Areas Act of 1973), or Minn. Stat. § 116C.04(2)(b) 
(1974) (the Environmental Quality CouncilAct of 1973). 

3. When, and so long as, a public agency denies a governmental ap
proval required for the action. 

4. When an imminent and substantial danger to the public health, safety 
o:r welfare makes it necessary to undertake a major action that has the po
tential for significant environmental effects and application of these Rules 
would be impracticable. In such cases, the proposer shall consult with the 
Chairman of the Council to arrange an alternative means of environmental 
review before taking the action. 

B. State agencies developing procedural guidelines may develop EA W and 
EIS exemption categories. Such categories shall be submitted for Council re
view and approval and shall be subject to Minn. Stat. ch. 15 (1974) Rule 
making procedures. 

C. EAW exemptions. Unless an action is included under MEQC 24 B.1., 
the following items are categories for which an EA W shall not be required. 
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This listing may be used as a guideline for developing other state agency 
exemption categories under M EQC 26 B. The follow mg listing is not intended 
to imply that EA Ws must be prepared on actions not included in this listing. 
In cases where EA Ws ilre neither exempt nor mandatory, the public ag~ncy 
should prepare EA Ws only where it is probable that the actions will cause 
significant environmental effects and an EAW is needed to guide the decision 
on whether an ElS is required. 

1. Operation, maintenance, or repair work involving no substantial 
change in existing structures, land uses, or water quality. 

2. Construction or alteration of a single or multiple residence with four 
dwelling units or less and accessory appurtenant structures and utilities, when 
not in conjunction with the construction or alteration of two or more such 
residences. 

3. Construction or alteration of a store, office, or restaurant designed 
for an occupancy of 20 persons or less, if not in conjunction with the con
struction or alteration of two or more stores, offices, or restaurants accumulat
ing an occupancy load of more than 30 persons, unless designated to be an 
historical structure. 

4. Restoration or reconstruction of a structure in whole or in part being 
increased or expanded by less than 25 percent of its original size, square 
footage, or capacity, and aggregating less than 5,000 square feet, provided 
that such structure has not been designated to be of historical, cultural, 
archeological, or recreational value by a public agency. 

5. Repaving or reconstruction of existing highways not involving the 
addition of new travel lanes or acquisition of additional rig_ht-of-way. 

6. Installation of traffic control devices on existing streets, roads, and 
highways other than installation of multiple fixtures on extended stretches of 
highway. 

7. 'Licensing or permitting decisions relating to individual persons or 
activities directly connected with an individual's household, livelihood. trans
portation, recreation, health, safety, and welfare, such as motor vehicle li
censing, hunting licenses, professional licenses, and individual park entrance 
permits. 

8. Purchase of operating equipment, maintenance equipment, or operat
ing supplies. 

9. Sales or lease of surplus governmental property other than land, 
radioactive material, pesticides, or buildings. 

10. Loan, mortgage, guarantee, or insurance transactions in connection 
with new or existing structures or uses as defined in subparagraphs MEQC 
26 C.2., 3. or 4. , 

11. Borrowing for purposes other than capital construction or land pur
chase. 

12. Maintenance of existing landscaping, native growth, and water sup
ply reservoirs, excluding the use of pesticides. 

13. Utility extensions as follows: water service mains of 500 feet or less 
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and one and a half inches diameter or less; sewer lines of 500 feet or less and 
eight inch d;ameter or less; electrical service lines of 500 feet or less and 240 
volts or less; gas service mains of 500 feet or less and one inch diameter or 
less; and telephone :ervice lines of 500 feet or less. 

14. Construction of accessory appurtenant struc-mres including garages, 
carports, patios, swimming pools, fences, barns, or 0ther similar agricultural 
structures, excluding feedlots; or other similar buildings not changing land 
use or density. 

15. Grading or filling of 750 cubic yards or less. 

16. Local bus stops and bus shelters or transit signs, which do not re
quire accessory parking facilities. 

17. Minor temporary uses of land having negligible or no permanent 
effect on the environment, including such things as carnivals and sales of 
Christmas trees. 

18. Filling of earth into previously excavated land with materials com
patible with the natural ma~~rial on the site. 

19. Individual land use variances including minor lot line adjustments 
and s:de yard and setback variances, not resulting in the cre3tion of a new 
subdivided parcel of land or any change in land use character or density. 

20. Basic data collection, training programs. research. experimental 
management, and resource evaluation projects which do not result in an ex
tensive or permanent disturbance to an environmental resc-ur.:e, and do not 
constitute a substantial commitment to a further course of action having po
tential for significant environmental effects. 

21. Accessory signs appurtenant to any commercial, industrial, or in
stitutional facility not regulated by an agency of the State. 

Chapter Thirteen: Procedural Requirements 

MEQC 27 Selection of preparers, preparation of EAW, and 1?-0tice of EAW 
conclusions. 

A. Selection of preparers. The following procedures win ~ followed to 
determine the Responsible Agency or Responsible Person for ne preparation 
ofanEAW. 

1. When a private person proposes to carry out an acr..:-o. which does 
not require any governmental permits, that person shall be :...::.~ Responsible 
Person. 

2. For any action in MEQC 24 B.1. the agency designate.:! ::i parentheses 
shall be the Responsible Agency. 

3. For any action not included in MEQC 24 B.1. or n ~:ch falls into 
more than one category of MEQC 24 B. 1., the Responsible _-\~ncy shall be 
determined as follows: 

a. When a single public agency proposes to carry c-m :-r has jurisdic
tion to approve an action, it shall be the Responsible Agency. 
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b. When two or more public agencies propose to carry out or approve 
an action, the Responsible Agency shall be the public agency with the greatest 
responsibility for supervising or approving_ the action as a whole. Where two 
or more public agencies have an equal claim to be Responsible Agency, the 
public agencies shall either: 

(1) By agreement, designate which agency shall be the Responsible 
Agency; or 

(2) Submit the question to the Council, which shall designate the 
Responsible Agency based on consideration of the above principles. 

c. To assist local governmental units in determining which public 
agency is the Responsible Agency, proposers 9f actions which are included 
in MEQC 24 B. l. shall provide a list of the other state and local permits 
known at the time to be required on the action. 

4. When a private person proposes to carry out an action which in whole 
or in part requires a governmental permit, that person may prepare an EA W 
to be submitted to the appropriate Responsible Agency for its consideration 
and conclusion. 

a. For any action in MEQC 24 B. 1., a private person may voluntarily 
submit an EA W to the Responsible Agency. The agency will then have 30 
days to add supplementary material if necessary and to prepare an EIS 
Preparation Notice or issue a Negative Declaration Notice and to submit the 
document to the Council with appropriate notices for publication in the 
EQC Monitor. 

b. For any action which is not included in MEQC 24 B. l ., a private 
person may voluntarily submit an EAW to the agency which a·ppears to have 
the most approval authority on the project. If the agency and the proposer 
cannot agree on an appropriate Responsible Agency, the question shall be 
submitted to the Council for resolution. The agency will then have 30 days to 
add supplementary material if necessary and to prepare an EIS Preparation 
Notice or issue a Negative Declaration Notice and to submit the -document 
to the Council with appropriate notices for publication in the EQC Monitor. 

c. If an EA W determines an EIS is needed, the agency filing the EIS 
Preparation Notice shall be the Responsible Agency for preparation of the 
EIS. 

5. Notwithstanding subparagraphs 1-4 above, for any action the Coun
cil may designate a Responsible Agency or Responsible Person for prepara
tion of environmental documents. 

B. Preparation of. EA W. 

1. The EA W shall be prepared as ·early as practicable in --the develop
ment of the action. Early in the preparation of the EAW, the Responsible 
Agency shall consult ·with all other public agencies which have the jurisdic
tion to approve the action or a part of the action. When a local agency is the 
Responsible Agency, it shall consult with local agencies which so request and 
local agencies likely to be directly impacted by the proposed action. The 
Responsible Agency or Responsible Person may consult with appropriate re
viewing agencies and other interested persons. 
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2. The format of an EA W shall be a worksheet and checklist in a form 
to be provided by the M EQC. The £AW shall include, as a minimum, the 
information outlined in MEQC 30 A. • 

C. Notice of EA W conclusions. 

1. After an EA W is prepared, the Responsible Agency or Responsible 
Person shall file with the Council either an EIS Preparation Notice or a 
Negative Declaration Notice, with a copy of the EAW attached. A Nt!gative 
Declaration Notice shall not be filed before official public review of the pro
posed action commences. 

2. The Notices shall contain the information listed in MEQC 30 B. 
and C. • 

3. The Notices filed shall not be published until the Council has de
term:ned that a copy of the EAW has been mailed to all points on the official 
MEQC distribution list and Lo the city and county directly impacted by the 
proposed action. 

4. When an EA W has been waived pursuant to MEQC 24 C., an EIS 
Preparation Notice shall still be required. 

MEQC 28 Review of EIS preparation notices and negative declaration 
notices. 

A. Review of EIS preparation notices. 

t. When an EIS Preparation Notice is published, an EIS shall be re
quired on an action unless within 30 days of EQC Monitor publication of 
the Notice, a member agency of the M EQC, a public agency with the juris
diction to approve the action, or the proposer files objections with the Re
sponsible Agency, the proposer of the action, and the Council. 

2. The Council, at its first meeting held more than 30 days after the 
filing of ·an objection, shall determine whether an EIS shall be prepared. This 
time limit shall be waived if a hearing is ordered pursuant to MEQC 28 A.3. 

3. The Council may hold a public hearing or informational meeting to 
assist it in its determination. When a hearing is held, it shall follow the fol
lowing procedures: 

a. The hearing shall be held as expeditiously as practicable in a coun: 
ty to be affected by the proposed action. Notice of the hearing shall be given 

· at least 30 days in advance of the hearing to the proposer of the action, to nil 
public agencies with jurisdiction over the action, and to the representative 
of the petitioners, if any. The hearing shall be conducted by a hearing officer, . 
shall be transcribed. and shall continue until all persons have had an op
portunity to be heard. 

b. At the first monthly meeting at least 20 days after receipt by· the 
Council and by requesting persons of the hearing officer's findings an<l rec
ommendation (which receipt shall occur within 20 days of the hearing's con
clusion), the Council shall consider the recommendation and any written 
briefs or argument filed by interested parties to the hearin~. and shall decide 
whether to accept, reject, or modify the recommendation. FailL•re of the 
Council to act at this mce1ing shall be deemed acceptance of the recom
mendation of the hearing oniccr. 
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B. Review of negative declaration notices. 

1. When a Negative Declaration Notice is published, an EIS shall not 
be required on an action unless within 30 days of £QC Monitor publication 
of the Notice, a member agency of the EQC, a public agency with the juris
diction to approve the action, a representative of 500 original petitioners pur
suant to M EQC 32 E. l ., or a representative of 500 new petitioners pursuant 
to MEQC 32 E.2., files objections with the Responsible Agency or the Re
.sponsible Person, the proposer of the action, an<l the Council. 

2. The Council, at its first meeting held more than 30 days after the 
filing of an objection, shall determine whether an EIS shall be prepared. This 
time limit shall be waived if a hearing is ordereu pursuant to MEQC 28 B.3. 

3. The Council may hold a public hearing or informational meeting to 
assist in its determination. When a bearing is held, it shall follow the pro
cedures outlined in MEQC 28 A.3. 

MEQC 29 Preparation and review of EIS. 

A. Preparation and review of draft EIS. 

1. The Responsible Agency or Responsible Person shall prepare and file 
the Draft EIS within I 20 days of the EIS Preparation Notice publication date. 
This time limitation may be extended by the Council only for good cause 
upon written request by the Responsible Agency or Responsible Person. 

2. The Responsible Agency may require the proposer to submit any 
relevant data or information that the proposer has in its possession or to 
which it has reasonable access. 

3. The Responsible Agency or Responsible Person may consult with 
and request comments of public agencies with jurisdiction by law or special 
expertise and the public regarding the environmental effects of an action, in
cluding th~ appropriate regional development commission. 

4. Reviewing agencies may comment in writing to the Responsible 
Agency or the Responsible Person within 30 days of receiving the EIS. 

5. The Draft EIS is filed when it is delivered to the Council in a form 
and manner acceptable to it together with evidence that copies were mailed 
to all appropriate Council-designated distribution points. aIJ approving 
agencies, reviewing agencies, the proposer, and, to the extent practicable, re
questing persons. 

6. Between 30 and 45 days after the Draft EIS is filed, an informational 
meeting shall be held by the Responsible Agency, or by the MEQC if there 
is no Responsible Agency, in a county affected by the proposed action as part 
of the Draft EIS review process. Notice shall be given at least 20 day-. in ad
vance of the meeting and shall be mailed to recipients of the Draft EIS and 
published in a newspaper of general circulation in the counties affected hy 
the action. The Draft EIS meeting may be consolidated with any hearing re
quired by law to he heh.I before approval of the action. A typewritten or 
audio-recorded transcription of the meeting shall be made, and the public 
record shall remain open for 20 days after the last day of the hearing to allow 
any person to submit additional information or opinions. AU written and oral 

20 



CC ~-::.-,:_~,(i\r 

MSAR MEQC 30 

statements received into the record, or summaries thereof, shall be included 
in the Final EIS. 

B. Preparation and review of final EIS. 

1. The Responsible Agency or Responsible Person shall have 30 days 
from the close of the Draft EIS record to prepare and file the Final EIS. The 
Council may extend this time limitation upon written request showing good 
cause by the Responsible Agency or Responsible Person. 

2. The Final EIS is filed when it is delivered to the Council in a form 
and manner acceptable to it together with evidence that copies were mailed 
by the preparer to all appropriate Council-designated distribution points, the 
proposer, all approving and reviewing agencies, and, to the extent practicable, 
requesting persons. 

3. Council review. 

a. The Council may review any Final EIS to determine whether the 
procedures and policies of the Act and these Rules have been adequately 
complied with. Failure to review a Final EIS in the time specified in b. con
stitutes its acceptance. 

b. If the Council decides to review a Final EIS, it shall commence the 
review at or before its first meeting held more than 30 days following filing 
of the Final EIS. The Council shall determine EIS adequacy at or before its 
first meeting held more than 45 days after commencing review. All persons 
receiving the Final EIS shall be notified of the Council's decision and of the 
time and place of any information meetings which it may hold to aid its 
review. 

4. If the Council determines that a Final EIS is inadequate, it shall so 
notify the Responsible Agency or Responsible Person and shall identify in 
writing within 15 days the improvements or additions necessary for Council 
acceptance of the Final EIS. The Responsible Agency or Responsible Person 
shall file a revised EIS in the manner provided in subparagraph MEQC 29 
A.5. within 30 days of receipt of the Council's written comments. Reviewing 
agencies and other persons shall comment in writing on the revised EIS with
in 15 days of rece1pt of the revised EIS. The Final EIS shall be submitted to 
the Council within 15 days after the close of the comment period in the form 
and manner provided in subparagraph MEQC 29 B.2. The Council may 
extend these time limitations upon written request and a showing of good 
cause by the Responsible Agency or Responsible Person. 

5. The Council shall make a final decision on the adequacy of the Final 
EIS prior to any governmental approval of the action. 

MEQC 30 Content requirements. 

A. Content of an EA W. The EA W shall address at least the following 
major. categories in the concise form provided on the worksheet: 

1. Summary. 

a. Finding of Negative Declaration or Positive Declaration (EIS Re~ 
quired); 
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b. Activity Identification (name, sponsors, Responsible Agency. EA W 
contact person, reason for preparation, any federal jurisdiction, governmental 
permits); 

c. Activity Dt!scription Summary (location, proposal, construction 
schedule, estimated costs). 

2. Activity description. 

a. U.S.G.S. Map 1:24,000 Scale, Diagrams; 

b. Land Use Categories Affected; 

c. Size and Dimensions of Project. 

3. Assessment of potential environmental impact. 

a. Ecological Effects (topography, wetlands, water systems, wildlife, 
vegetation); 

b. Environmental Hazards (toxic materials, floodplains, steep slopes, 
geologic hazards); 

c. Water Quality and Quantity (surface and ground water impacts); 

d. Resource Conservation, Energy, and Usage (agricultural or forest 
lands, minerals, energy sources and use); 

e. Planning, Land Use, Community Services (compatibility with plans, 
regional impacts, population, employment, housing, utilities, transportation); 

f. Open Space and Recreation (parks, federal, state, local); 

g. Historic Resources [landmarks (federal or state), historic sites, 
archaeologic sites, paleontologic sites]; 

h. Air Quality (pollutants); 

i. • Noise (vibration and sound); 

j. Other Environmental Concerns. 

4. Mitigation of adverse environmental effects. 

5. Findings and certification. (private or governmental action, time for 
EIS preparation, EQC distribution certification). 

B. Content of negative declaration notice. Each Negative Declaration 
Notice shall include: 

1. A brief description of the propos~d action. 

2. A statement that no EIS is required because the action is not a major 
action with the potential for significant environmental effects. and in the case 
of private actions is not of more than local" significance, supported by reasons. 

3. Where the EA W and supporting documentation is available for pub-
lic inspection and copying. 

C. Content of EIS preparation notice. Each EIS Preparation Notice shall 
include: 
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1. A brief description of the action requiring the EIS. 

2. The Responsible Agency or Responsible Person for EIS preparation. 

3. The recommended time requirements for preparation. 

4. Recommendations, if applicable, as to the extent to which the action 
may proceed during the ElS process. 

5. Where the EA W and supporting documentation is available for public 
inspection and copying. 

D. Content of draft EIS. A Draft EIS shall contain the following in
formation: 

1. Summary. A summary sheet which describes the action, major en
vironmental impacts (adverse and beneficial), reasonable alternatives, and the 
federal, state, and local permits outstanding shall be included. Also, federal, 
state, or local agencies, other organizations, and private individuals consulted 
in the preparation of the EIS shall be identified. 

2. Description. A description of the action, including type, size and 
location, and the environmental setting of the action. A regional and site
specific map should be included to assist in identification of the project. 

3. Environmental impact of the proposed action. All phases of an 
action shall be considered when evaluating an action: planning, acquisition, 
construction, implementation, cevelopment, operation, and conclusion of 
operation. Special consideration shall be given to pollution, impairment, or 
destruction of the air, water, land, or other natural resources located within 
the State resulting from the proposed action, without ,limitation by the 
definitions of "action" and "environment" in these Rules. This discussion 
shall also include a description of all resources in the area and how they will 
be affected by the action, with emphasis placed on resources that are rare or 
unique to the region or that possess important historical, cultural, natural, 
ecological, or aesthetic values, without limitation by the definitions of "ac
tion" and "environment" in these Rules. 

4. Any direct or indirect environmental, economic, energy, and employ
ment effects that cannot be avoided if the proposed actions is implemented. 
This discussion shall describe the adverse and beneficial environmental. eco
nomic, energy, and employment effects that will result directly from the 
action, as well as the effects that may be reasonably expected to result from 
the action. Mitigation measures that have been or may be incorporated into 
the action to reduce or minimize significant adverse environmental, economic, 
energy, and employment effects shall be discussed. 

5. Any irreversible and irretrievable commitments of resources that 
would be involved in the proposed action if it is implemented. This discussion 
shall include the proposed use of non-renewable resources, long term or ir
reversible commitments of resources to a particular use and any irreversible 
and irr:etrievable damage that may result from the action. 

6. The relationship between local short term uses of the environment 
and the maintenance and enchancement of long term productivity, including 
the environmental impact of predictable increased future development of an 
area if the action is implemented. This discussion shall include the extent that 
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the proposed action involves trade-offs between short term environmental 
gains or losses versus long term gains or losses, including potential risks to 
health and safety, and the extent that the proposed action forecloses future 
options. The impact of predictable increased future development in the area 
that may be stimulatell, directly or indirectly, by the proposed action shall be 
discussed. 

7. Alternatives to the Proposed Action. An objective evaluation of all 
reasonable alternatives to the action and the environmental impact of each 
and the reasons for their rejection in favor of the recommended choice shall 
be made. Reasonable modifications of the proposed action that may avoid or 
reduce adverse environmental effects shall be discussed, including the ex
pected benefits, costs, and effects on the objective of the proposed action. 

8. The impact on state government of any federal controls associated 
with the proposed action. :federal actions pending which may affect the final 
outcome of the project should be discussed, including those actions which 
may result in the expenditure of additional state funds. 

9. The multi-state resprnsibilities associated with the proposed action. 
Impacts of the proposed action upon multistate responsibilities shall be dis
cussed, including the environmental effects of the action upon adjacent states. 

D. Content of final EIS. The Final EIS shall consist of the Draft EIS, 
the comments or summaries thereof received through consultation and public 
comment, including public meetings or hearings held on the EIS, and the 
response of the Responsible Agency or Responsible Person to the significant 
environmental issues raised in the consultation. comment, and review process. 
The response of the Responsible Agency or Responsible Person to construc
tive comments received may take the form of a revision qf the Draft EIS 
or may be an attachment to the Draft EIS. 

MEQC 31 Final decisions and actions. 

A. No decisions granting or denying a permit application for which notice 
is required to be published in MEQC 35 shall be effective until 30 days fol-
lowing publication of the notice. • 

B. No public agency proposing an action for which notice is required to 
be published in MEQC 35 shall begin to implement that action until 30 days 
following publication of the notice. 

C. When an EA W is prepared on any action, no final decision to approve 
or commence the action shall be made until 30 days following publication of 
a Negative Declaration Notice. 

D. On any action for which an EIS Preparation Notice has been pub
lished, no final decision to approve or commence the action shall be made 
until the Council has completed its review of the Final EIS. Where public 
hearings are required by law to precede issuance of a governmental permit or 
other implementation of a governmental action, public hearings shall not be 
held until after filing of a Draft EIS, except for projects reviewed under 
MEQC25 G. 

E. When an EIS is required on an action, any physical construction on the 
action or operation of the action shall be halted from the time the EIS 
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Preparation Notice is published until the Final EIS is accepted by the Coun
cil, unless the Council determines that construction or operation may· begin 
or continue. In that case, the Council shall specify the extent to which con
struction or operation. shall be allowed, and the specific reasons for that de
termination. 1 his Rule shall in no way limit the Council's statutory authority 
to halt actions or impose other temporary relief. 

MEQC 32 Petition for an EIS. 

A. Petition. Any person or group of persons may file with the Council a 
petition that contains the signatures and addresses of 500 or more individuals 
and requests the Council to require an EIS on an action. 

B. Content. In addition to the signatures, the petition shall include the 
following written information: 

1. Description of the action; 

2. Proposer of the action; 

3. The anticipated environmental effects of the action; 

4. The name and address of a representative of the petitioner for the 
purpose of this section; 

5. Any additional information that may be used in the EAW to de
term~ne whether the proposed action is a major action with the potential for 
significant environmental effects, and in the case of private actions whether 
the action is of more than local significance. 

C. Council action. 

1. The petition shaH qualify for the remedies provided by these Rules 
and Minn. Stat. § 116D.04, subd. 3 (1974), unless the Council determines 
that: 

a. The petition lacks 500 signatures; or 

b. The action is one to which these Rules do not apply, pursuant to 
MEQC 26; or 

c. An EIS Negative Declaration Notice has been filed in accord with 
these Rules and the time for objections or appeal has passed; or 

d. The petition is frivolous or clearly outside the scope of these Rules 
and the Council disqualifies the petition by order. 

2. In all other cases, the Council shall ref er the petition to a Responsible 
Agency for preparation of an EA W or, where appropriate, arrange for a 
Council review pursuant to MEQC 28 A.3. 

D. Responsible agency duties. The Responsible Agency shall have 45 days 
in which to prepare the EA W referred to it by the Council pursuant to 
MEQC 32 C.2. and shall thereupon publish an EIS Preparation Notice or 
Negative Declaration Notice. 

E. Challenge of Negative Declaration Notice by petitioners. 

1. If a Negative Declaration Notice is published, a representative of the 
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original petitioners for an EIS may, within 30 days, request Council review 
of the decision pursuant to MEQC 28 B. 

2. Any person or group of person~ may request Council review of a 
Negative Declaratima Notice on any action by submitting a new petition 
signed by 500 or more individuals. 

a. Content: The petition shall state on each page, "NEGATIVE 
DECLARATION CHALLENGE-PETITION FOR A STATE EIS". The 
petition shall also include the items described in MEQC 32 B. above. 

3. Review: On all petitions received within 30 days of publication of a 
Negative Declaration Notice as provided in MEQC 35, the Council shall con
duct a public hearing to facilitate the Council's review of whether an EIS 
must be prepared. The hearing shall be held as expeditiously as practicable 
in a county to be affected. by the proposed action. The review procedure is 
specified in MEQC 28 B. 

Chapter Fourteen: Early Notice Rules 

:MEQC 33 Authority and purpose. 

A. To provide early notice of impending actions which may have sig
nificant environmental effects, the Council shall, pursuant to Minn. Stat. § 
116D.04, subd. 8 (1974), publish a bulletin with the name of "£QC 
Monitor" containing all notices as specified in MEQC 35. The Council may 
prescribe the form and manner in which the agencies submit any material 
for publication in the EQC Monitor, and the Chairman of the Council may 
withhold publication of any material not submitted according to the form or 
procedures the Council has prescribed. 

B. These Rules are intended to provide a procedure for notice to the 
MEQC and to the public of natural resource management and development 
permit applications, and impending governmental and private actions that 
may have significant environmental effects. The notice through the early 
notice procedures is in addition to public notices otherwise required by law 
or regulations. 

MEQC 34 Exemptions. 

A. AU National PoUutant Discharge Elimination System Permits granted 
by the Minnesota Pollution Control Agency, under the authority given it by 
the Environmental Protection Agency, of the United States of America. shall 
be exempt from these Rules unless otherwise provided by resolution of the 
Council. 

B. Where, in the opinion of any public agency, strict observance of MEQC 
33-35 would joepardize the public health, safety, or weifare, or would other
wise generalJy compromise the public interest, the agency shaU comply with 
these Rules as far as practicable. In such cases, the agency shall carry out 
alternative means of public notification and shall communicate the same to 
the council Chairman. 

C. Any federal permits for which review authority has been delegated to 
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a non-f edcral public agency by the federal government may be exempted by 
resolution of the Council. 

MEQC 35 EQC MONITOR publication requirements. 

A. Public agencies are required to publish the following in the EQC 
Monitor except that this section constitutes a request and not a requirement 
~ith respect to federal agencies. 

1. Notice of receipt of applications or government proposals for the 
natural resources management and development permits listed below. When 
an action has been noticed pursuant to MEQC 35 A.3. separate notice of 
individual permits required by ·that action need not be made unless changes 
in the action are proposed which will involve ·new and potentially significant 
environmental effects not considered previously. 

a. Navigational obstructions within designated state or federal Wild 
and Scenic River land use districts. 

b. Commercial and industrial wharves used for cargo transfer. 

c. Channelization of one or more miles of designated Class I or II 
public water courses. 

d. Any marina and harbor project of more than 20,000 square feet 
of water surf ace area. 

e. Any new or additional impoundment of water creating a water 
surface in excess of 200 acres. 

f. Filling of ten or more acres of public waters. 

g. Dredging of ten or more acres of public waters. 

b. All public hearings conducted pursuant to water resources permit 
applicatio~s (Mmn. Stat. ch. 105 {1974)). 

i. A new appropriation for commercial or industrial purposes of 
either surface water or ground water averaging 30 million gallons per month, 
or exceeding two million gallons in any day during the period of use; or a 
new appropriation of either ground water or surface water for irrigation of 
640 acres or more in one continuous parcel from one source of water. 

j. Application for the underground storage of gas or liquids. 

k. County, state or federal auctions for sale of publicly owned timber 
on any tract adjacent to a public highway. 

1. County,. state or federal auctions for sale of publicly owned timber 
on any tract adjacent to public waters of the State. 

m. County, state or federal auctions for sale of publicly owned tim
ber on any tract, any part of which is within one q·uarter (¼) mile of an 
organizeJ public, private or non-profit recreation area or camp. 

n. Notice of all public permit and lease sales for state permits and 
leases to prospect for and mine iron ore. copper nickel, or other minerals as 
required by Minn. Stat. §§ 93.16, 93.335, and 93.351 (1974) and Copper
Nickel Rules and Regulations. 
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o. Permits and leases for iron ore in non-merchantable deposit areas 
(Minn. Stat. 93.283). 

p. New leases and permits for use of state forest lands for summer 
cabins, commercial reheational facilities and gravel pits. 

q. Roads through state forest lands exceeding five miles in length. 

r. Facility plans for new or expansion of industrial treatment works 
not covered by NPDES permits (Minn. Stat.§ 115.07 subd. 1 (1974)). 

s. Facility plans for new or expansion of liquid storage facilities equal 
to or exceed:ng 50,000 gallons (Minn. Stat.§ 115.43, subd. 3(2)(1974)). 

t. New or expansion of solid waste clisposal systems handling I 00 
cubic yards or more of solid waste per day (Minn. Stat. § 116.07, subd. 4A 
(1974)). 

u. Installation permit application for new or expansion of incinerators 
with capacity equal to or in excess of one ton per hour of solid waste (Minn. 
Stat.§ 116.07, subd. 4A (1974)). 

v. Installation permit application for new or expansion of an emission 
facility emitting I 00 tons or more per year of any restricted air contaminant 
(Minn. Stat.§ I 16.07, suhd. 4A (1974)). 

w. New or expansion of a feedlot designed for 1,000 cattle or more 
equivalent animals units (Minn. Stat. § 1 I 6.07, subd. 7 (I 974)). 

x. Construction of a public use airport (Minn. Stat. § 360.018, subd. 
6 (1974)). 

2. Impending actions proposed by state agencies when the proposed ac
tion may have the potential for significant environmental effects. 

3. EIS Preparation Notices and Negative Declaration Notices. 

4. Notice of Draft EIS informational meetings or hearings ·to be held 
pursuant to MEQC 29 A.6. 

5. Notice of other actions that the Council may specify by resolution. 

6. Notice of the application for a Certificate of Need for a large energy 
facility, pursuant to Minn. Stat.§ l l6H.03 (1974). 

B. Pub1ic agencies may publish notices of general interest or information 
in the £QC Monitor, including notices of consolidated state p~rmit applica
tions, the latter to be commenced at the discretion of the Council. 

C. The MEQC is required to publish the following in the EQC Monitor: 

1. Receipt of valid petitions, pursuant to MEQC 32, and assignment of 
a Responsible Agency therefore. 

2. Receipt of Draft or Final EIS. 

3. Notice of any public hearing held pursuant to Minn. Stat. § 116D.04, 
subd. 9 ( I 974). 

4. Receipt by the Council of notice ~f objections to a negative dt:clara-
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tion by petitioners or a public agency, and the time and place at which the 
Council will review the matter, including notice of public hearings, if any. 

5. The Council's decision to hold public hearings on a recommended 
Critical Area pursual'lt to Minn. Stat. § l 16G.06, subd. l(c) (1974) (Critical 
Areas Act, 19 7 3 ). 

6. Notice of application for a Certificate of Corridor Compatibility or 
Site Compatibility, or a High-Voltage Transmission Line Construction Permit 
pursuant to Minn. Stat. § 116C.51 et seq. (Power Plant Siting Act of 1973). 

MEQC 36 Content of notice. 

A. The information to be included in the notice for natural resources 
management and development permit applications and other items in M EQC 
35 A.l. and 2. shall be submitted by the public agency on a form approved 
by the Council. This information shall include but not be limited to: 

1. Identification of applicant, by name and mailing address. 

2. The location of the proposed project, or description of the area 
affected by the action by county, minor civil division, public land survey 
township number, range number, and section number. 

3. The name of the permit applied for, or a description of the pro
posed project or other action to be undertaken in sufficient detail to enable 
other state agencies to determine whether they have jurisdiction over Lhe 
proposed action. 

4. A statement of whether the agency intends to hold public hearings 
on the proposed action, along with the time and place of the hearings if 
they are to be held in less than 30 days from the date of this notice. 

5. The identification of the agency publishing the notice, inclt•ding the 
manner and place at which comments on the action can be submitted and 
additional information can be obtained. 

MEQC 37 Statement of compliance. Each ,:-overnmental permit or agency 
authorizing order suhjecL to the requirements of these Rules issued or granted 
by a public agency shall c·ontain a statement by the agency concerning wheth
er these Rules have heen complied with. and publication dates of the Notices; 
if any, concerning that permit or authorization. 

MEQC 38 Publication. 

A. The Council shall puhlish the EQC Mnnitnr whenever it is necessary. 
except that material properly suhmitted to the Council shall not remain 
unpublished for more than ten working days. 

B. The EOC Monitor shall have a distinct and pe-rmanent masthead with 
the title "EQC Monitor" and the words .. State of l\·1inne"nta•· prominently 
displayed. All issues of the £QC Moniror shall be numbcrcJ and dated. 

MEQC 39 Cost and distribution. 

~ A. When an agency properly submits material to the Council for publi-
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cation, the Council shalI then be accountable for the publication of the sam~ 
in the £QC Monitor. The Council shall require each agency which is required 
to publish material or requests the publication of material in the £QC 
Monitor, including t~e Council itself, to pay its proportionate cost of the 
EQC Monitor unless other funds are provided and are sufficient to cover 
the cost of the £QC Momor. 

B. The Council may organize and distribute contents of the EQC Monitor 
according to such categories as will provide economic publication and dis
tribution and will off er easy access to information by any interested party. 

C. The Council may further provide at least one copy to the Documents 
Division for the mailing of the £QC Monitor to any person, agency, or 
organization if so requested, provided that reasonable costs are borne by 
the requesting party. Ten copies of each issue of the £QC Monitor, how
ever, shall be provided without cost to the legislative reference library and 
ten copies to the state law library, and at least one copy to designated MEQC 
depositories. 

D. The MEQC sha11 provide adequate office space, personnel, and supply 
necessary equipment for the operation of the £QC Monitor without cost 
to the agencies. 

MEQC 40 General. 

A. PuhJication duties of the EQC Monitor may be transferred to the 
State Register upon resolution of the Council. 

MEQC 41 Effective date. The amendments to these Rules (MEQC 21-
41) shall become effective upon filing with the Secretary of State. AU peti
tions received, environmental assessments ordered or received, and EISs 
ordered before the effective date of the amendments shall at the request of 
the preparer of the document be processed and reviewed as if these amend
ments were not in effect. Projects previously reviewed or exempted by the 
MEQC are not subject to these Rules except for those actions included in 
MEQC 25 F.1. 
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EIS 
PETITION 

EQC 
OCCISIOH 

!NO~Ai<il 

~ 

RESPONSIBLE AGENCY 
OCCISION TO PREPARE EAW 

EQC MOOiTOR r-lOTICE PUBLISHED: 
EIS ( OR) IIEGATl VE DECLARATIOii 

PROPOSER SUBMITS DRAFT 
EAW TO RESPOtlSIBLE AGENCY 

I -,- ------- - I Pl NO EIS REQUIRED 

DRAFT EIS PREPARED 
WITHIN 120 DAYS 

y 
I DRAFT EIS FILED WITH E9C 

+ 
PUBLIC MEETING OR HEARING 
30-45 OAYS AFTER DRAFT EIS 
FILED WITH EQC 

RECORO REMAINS OPEil FOR 
20 DAYS AFTER MEETING OR 
HEARING 

FINAL EIS PREPARED 
(30 DAYS) 

FINAL EIS FILED WITH EQC 

I EQC DECISIOli (30 DAYS) f ] ~HO REVIEW I y EIS ACCEPTED 

hiiADEQUATE EIS FlNDlilGS ~I REVIEII EIS (45 DAYS) I 

' (15 DAYS) 
EIS ADEQUATE 

(15 OAYS) 

EIS ADEQUATE 

I Review time variable dependent upon meeting or hearing schedule 
• From pertinent agencies. petition or developer 
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