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SYNOPSIS

The Great Lakes Basin has been trans-
formed since its early settlement in the 17th
century from a wilderness to the industrial
heartland of North America. In the 19th cen-
tury 300,000 people lived in the Basin. Today
the population approaches 30 million, and it is
predicted that by the end of the eentury the
population will have doubled te 6C¢ million
people.

A basic but unwritten attitude has guided
this transformation. That policy can be ex-

pressed in two words: development and free-.

dom. The Lakes have been considered a great,
essentially unlimited resource to be used. Pub-

lic policy appears to have focused on what

would speed the development of the Great
Lakes. Freedom seems to have been the cho-
sen instrument to encourage development. A
host of independent agents (i.e., individuals,
industries, and the publie) have indulged their
appetite for convenient transportation,
power, abundant water supplies, and recrea-
tion. The people of the Basin individually and
collectively have used the Lakes as the ulti-
mate receptacle for their domestic, industrial,
and now their general environmental wastes.

Gradually, however, governments have in-
tervened with policies designed to influence,
manage, or actually direct developmental ac-
tivities. Governmental concern is manifested
in recommendations concerning public policy,
statutory authorities, and institutional ar-
rangements.

This appendix focuses on those water and
related land resource problems within the
Great Lakes Basin whose solutions may ulti-
mately hinge upon new legal or institutional
management tools.

Jurisdictional Problems

Inter-Level

The Federal, State, and local levels of gov-
ernment each play an important role in water
resources management. At times these roles
conflict. Perhaps the most contested issue in

polities is the relationship of these three levels
of government to one another.

It is usually given under our system that all
powers not specifically granted to the Federal
government are reserved for the States. The
powers delegated to local governmental units
are generally strictly construed and may be
withdrawn by the State legislatures through
the process of statutory enactment or repeal,
if such given powers are not constitutionally
vested. Constitutional powers, however, can
only be revoked by constitutional amendment.
In some State constitutions there iz a home
rule provision. Such a provision changes the
rule that delegations of power to local gov-
ernments should be strictly construed and
grants the broad power to carry on local gov-
ernment within a specified area.

The Federal government’s powers are
mostly limited to those enumerated in the
Constitution. Generally they can be revoked
only by constitutional amendment. From the
standpoint of water resources development,
the most important Federal power has been
the power to regulate foreign and interstate
commerce. In view of the construction thatthe
Supreme Court has given the “commerce
clause” in conjunction with the ‘‘necessary
and proper clause” and the ‘“supremacy
clause,” it can be said thatl the Federal gov-
ernment may interpret the power to manage
water resources almost completely if the Con-
gress chooses to do so. Despite the tremendous
growth of Federal involvement in water re-
sources development since Chief Justice Mar-
shall first equated navigation with commerce
in 1824, it is still the announced policy of Con-
gress that water resources management
should be a primary responsibility of the
States.

Between Branches

The United States Constitution separates
the functions of the legislative, executive, and
judicial branches of government. This separa-
tion of functions also oceurs at the State level
and, to a much lesser degree, at the local level,
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but the separation is far from perfect. Consid-
erable overlapping of power and function oc-
curs. The entire body of common law is made
up of principles accepted by the courts. Execu-
tive agencies continually write regulations in
their effort to carry out duties delegated to
them by the legislatures. Executive agencies
also have the power to judge. The hearings
held by executive agencies are hardly distin-
guishable from hearings held by courts of law.
The major jurisdictional problems arise from
the fact that circumstances or the legislatures
- do not always make clear the relationship be-
tween courts of law and administrative agen-
cies. Private litigants, for example, sometimes
find that they must seek their remedies from a
particular agency before they can get into
court, only to have the court ignore the find-
ings of the agency. Responsibility for resolv-
ing jurisdictional problems caused by conflict
between branches of government rests
primarily with the legislatures. Solutions lie
within their grasp.

L

. Inter-Agency

At all three levels of government, numerous
agencies have varying degrees of responsibil-
ity in the area of water rescurces manage-
. ment. To the extent that their powers and re-
sponsibilities are not clearly defined or to the
extent that they overlap, jurisdictional prob-
lems are created. To ameliorate these difficul-
ties, there has been a trend toward consolida-
tion. At the local level, many States have au-
thorized the creation of multipurpose districts
with powers to manage water resources, Many
States have united agencies having authority
over water resources into a single ageney or
have established new coordinating mecha-
nisms. At the Federal level, heads of six Fed-
eral agencies having authority over water
resources have been brought together to form
the Water Resources Council. Its major func-
tion is to coordinate the activities of these
agencies. .

In the United States, governmental powers
are divided vertically between three levels of
government, horizontally between three
branches of government, compartmentally
between 50 States, and administratively be-
tween countless bureaus and agencies. These
lines of division are not clear. Such a system of
diffuse powers is not ideally designed for the
efficient management of water resources.

Existing water resources organization
should be simplified to eliminate duplication

of functions, to provide for a more logical
grouping of functions, and to facilitate coordi-
nation of the various aspects of water pro-
grams. Proposals to achieve these general
goals will vary in scope as they reflect geo-
graphic differences, adequacy of existing ad-
ministrative machinery, and the social and
political traditions within each State. State-
Federal considerations for such mechanisms
are discussed in Appendix F20, Federal Laws,
Policies, and Institutional Arrangements.

Other Related Actions

Correlation of Hydrologic Data with the Legal
Machinery ‘ :

Students of water resources management
have been disturbed by the difference existing
between the legal view of water (surface wa-
ter, diffused surface water, percolating water,
and underground water law) and the reality of
the hydrologic cycle. The suggestion has been
made that the law should be reformed to re-
flect the unity of the hydrologic cycle. How-
ever, reformation of the law at this point
would be premature. This is because grave
constitutional questions would be raised
(Btates in the Great Lakes Basin view water
rights as property), and because case law has
produced few cases that are inconsistent with
science, inasmuch as they speak on an individ-
ual basis at the same point in the hydrologic
cycle. Another hindrance to reform is that
scientific studies of the hydrologic cycle are
still in their infancy.

The most prudent course at this time is to
deepen the understanding of data presented
by hydrolegy so that future laws and actions
are not based on false assumptions.

Class Action Suits

All Basin States should consider adopting
State legislation that would permit the initia-
tion of class action by either damaged or non-
damaged citizens or by local or State gov-
ernmental agencies as an additional means
for securing relief from actions that damage
the environment. Provisions of such legisla-
tion should, however, include precautions that
bar frivolous suits. Schedules established by
State agencies for abating pollution should be
protected from time delays, which could be
evoked by such court action,



Federal Clearinghouse and Data Bank

There are thousands of products now in use
that may adversely affect the environment.
New compounds are being introduced daily
without adequate knowledge of their envi-
ronmental effects, We require extensive test-
ing of medicines and pesticides before they are
marketed. We must go farther and begin to
systematically screen all new.compounds used
in industry and home before they are mar-
keted. Products that contain unknown, un-
tested, and possibly harmful pollutants may
very likely be involved in interstate com-
merce, which would seriously limit the ability
of an individual State to take effective action.
Establishment of a national clearinghouse
appears a logical way of achieving such pro-
tection. '

States would then be able to use a data bank
to obtain information as to the design, con-
‘tents, and environmental impact of all prod-
ucts on the market. This would facilitate deci-
sion-making and keep the States abreast of
the latest research on all products.

Public Waters

Traditionally public rights in the use and
enjoyment of water have hinged upon vague
definitions of public ownership and of navi-
gability which were often difficult to substan-
tiate. As the mobility of society increases and
the resultant pressures for optimum use of
thig resource increase, decisions that deter-
mine public rights should be properly defined
by statute. Legislated definitions of public
waters should replace the past common law tie
to navigability.

Citizen Education

Legislation supporting public school con-
servation courses that deal with the appreci-
ation, alternative use, and management of gur
environment are recommended to enlighten
future leaders as to our environmental prob-
lems. There is an urgent need for adequate
citizen understanding of the environment, as
the basgic social, physical, economie, and
ecological issues affecting it increase with
population growth and technological ad-
vances.

Synopsis wvit

Environmental Safeguards

All State and Federal legislation should be
reviewed with an eye to better coordinating
agencies and levels of government for op-
timum environmental protection and benefit
from public expenditures.

Surface Water Use and Management
Withdrawal and Nonwithdrawal

Costs and benefits of surface water with-
drawal uses are tied directly to the quality of
the water body used. In the Great Lakes Re-
gion this economic factor is magnified by the
Great Lakes themselves. All of the water from
the study area flows into the Great Lakes
where it remains for the benefit or detriment
of residents for generations to come. To avoid
negative consequences of inappropriate con-
trols or inaction itself, legislative consid-
erations should be given careful review by
each appropriate governmental entity operat-
ing within the Great Lakes Basin to ensure
that their management tools include controls
necessary to protect this most abundant but
delicate of natural resources.

Recommendations concerning nonwith-
drawal uses of waters cannot totally be sep-
arated from withdrawal uses. One either
complements or impairs the other, especially
in the area of pollution control. The topics of
water for withdrawal and nonwithdrawal uses
are therefore combined in the following rec-
ommended considerations:

(1) adoption of procedures to train and/or

- certify waste treatment plant operators

(2) granting of immediate pollution abate-
ment powers to the State pollution control
agency in emergency situations (i.e., mereury
discharges, cyanide discharges, oil spills, ete.)
without first going through the court process

(3)regulation at the State or Federallevelto
control the manufacture, sale, and use of hard
and persistent pesticides

(4) establishment of a coordinated, com-
prehensive, possibly interstate, State-
Federal, and internationally financed
partnership for Great Lakes water quallty

monitoring

(6) adoption of uniform (interstate and
State-Federal) regulations governing recrea-
tional and commercial watercraft waste
treatment, and the related provision of ade-
quate complimentary disposal facilities where |
needed.
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(6) implementation of more attractive in-
centives for non-municipal waste treatment
facilities. Such programs could include mutu-
ally favorable tax incentives or the establish-
ment of regional utility authorities with tax
exempt bonding powers that could be repaid
through revenues.

(7) adoption of authorities to maximize
selected nutrient removal from wastewater
discharge

(8 statutory measures to insure preserva-
tion of significant wetlands, Great Lakes
marshes, shoals, and river estuaries from
drainage, filling, and pollution. Development
of wetland preservation ordinances, wetland
bank programs (similar to the soil bank pro-
gram), and zoning enabling legislation could
be employed.

(9) establishment of programs for the pre-
determination of sites that have high poten-
tial for recreational land and power plant de-
velopment

(10) legislation permitting the designation
and preservation of unique ecological areas
and habitats for rare and endangered species

(11) legislative policy enactments to assure
the protection of environmental areas and fish
and wildlife habitat

(12) development of the necessary adminis-
trative or legislative actions to give ocean sta-
tus to Great Lakes ports and the establish-
ment of a more favorable toll structure on the

St. Lawrence Seaway to permit fair competi-

tion with coastal ports

(13) strengthening of State laws regarding
the protection of artifacts of public signifi-
cance in Great Lakes waters

(14) increased funding for the U.S. contribu-
tion to the sea lamprey control program for
protection of the Great Lakes fishery

(15) the requiring of logging of oil losses by
ship masters for protection of the Lakes from
such discharges. Recording of losses could be-
come mandatory, with license revocation for
repeated violation

(16) effective legislation in the area of water
management. (possibly an interstate task
force) to prevent new pollution sources, to re-
quire the reporting of effluent content, to pro-
vide funds to monitor the waters to determine
sources of poliution, to require the abatement
of pollution by the pollutor, and to provide the
necessary powers in emergency situations to
prevent pollution disasters and to recover the
costs
emergency

(17) development of off-shore drilling and
mineral exploration regulations for each

incurred from the cause of the-

. Lake, by State agreements or other agreed

upon institutional arrangement for Great
Lakes protection

(18) establishment of authorities for coordi-
nation, comprehensive program development
and management

(19)development of contingency plans for oil
pollution. clean-up in the Plan areas with
mutual assistance pacts for industries.

Related Land Use and Management

A major limitation upon the effectiveness of
water resources management in the United
States is the decentralized authority over
land use controls. Provisions for land use regu-
lations in most instances are permissive
ratherthan compulsory, disjoined rather than
coordinated, oriented to political boundaries
rather than watersheds, and fall under the
Jurisdiction of local political units, which often
do not have the legislative, fiscal, or technical
resources to perceive and provide solutions to
the problems. Effective management and
functional land use management must go
hand in hand if each is to reach its ultimate
objective of a quality environment at an eco-
nomically acceptable price.

The following legislative considerations are
presented to illustrate those areas in which
land related regulatory measures could be
strengthened or adopted to provide a more fa-
vorable climate for optimum water resource
protection and management.

(1) development of a coordinated authority
at the State level for the planning and regula-
tion of related land use management and de-
velopment practices

(2) merger of resource planning with com-
prehensive planning, i.e., relate land, air, and
water aspects to the social and economic levels
of planning and management at the State and
Basin levels

(3) adoption of State Great Lakes shoreland
management programs for protection against
erosion, scenic and environmental damages,
and waterfront blight :

(4) adoption of legislation that would insure
the implementation of proper flood plain man-
agement. Legislation should be left to the dis-
cretion of each individual State, but examples
of courses of action would include State-im-
posed flood plain regulations, the. option of
local regulations developed within specified
criteria, State regulation via a use permit sys-
tem, State flood plain limit delineation, and
disclosure laws



(5) legislation controlling sedimentation and
erosion resultlng from land development, and
uses that require ciearing and g'radmg and/or
other earth changes

(6) regulation of Great Lakes fills

(7) intensification of land management
practices to minimize the amount of sediment
and nutrients flowing to the Great Lakes

(8) amendatory legislation permitting the
U.S. Army Corps of Engineers to construct
protective works to prevent damages to public
and non-public shorelands. Such legislation
would be similar to that new provided—via
local government sponsor—for flood control
works on public and non-public lands..

(9) legislative incentives, possibly in the
form of property tax relief, to encourage pri-
vate land owners to permit hunting on their
lands and/or possibly the initiation of some
sort of user fee for non-consumptive users of
lands

(10) zoning or similar regulations of public
land as to time and place for use of off-road
vehicles such as snowmobiles, trail bikes, and
all terrain vehicles

(11) legislative or pohcy declslons to pre-
serve and protect scenic and historic sites and
areassituated onthe Great Lakes shorelands.

Subsurface Water Use and Management

Problems in developing ground water re-
sources are related to both natural and man-
made conditions. The natural problems in-
clude those of poor quality and low yield aqui-
fers. Man-made problems include pollution,

ix

overdevelopment and/or improper develop-
ment of the ground water rescurce. The un-
regulated or uncoordinated mining of un-
derground minerals and gases and the prac-
tice of deep well disposal can also have a det-
rimental effect upon the ecology of the region.
Fortunately, with foresight and appropriate
legislative support, man-made problems are

. manageable. Areas where legislative support

should be considered within the Great Lakes
Basin include

(1) regulation to prevent the overdevelop-
ment of ground water resources in areas de-
lineated by extensive technical study, i.e., well
spacing and withdrawal volumes

{2) requirement that plugging, filling, and
capping procedures be followed for well aban-
donment

(3) clarification of the extent of the right of
municipalities to extract ground water from -
beneath property outside their municipal
limits

(4) development of a stricter body of ground-
water pollution control laws and legislation
fostering greater research and record keep-
ing including mapping capabilities, recharge
data collection, and water movement

(5) development of provisions that would re-
quire State certification of and reporting by
waste treatment operators discharging
wastes into ground water

(6) regulation of sanitary landfill and solid
waste disposal sites to include the protection
of ground-water resources

{7y mine abandonment regulations for re-
source protections

(8) strict regulation of waste disposal wells

(9) establishment of rights to ground water.
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FOREWORD

This appendix, prepared as a basis for com-
parative analysis of States and levels of gov-
ernment, was produced with the cooperation
of staff from the States of Illinois, Indiana,
Michigan, Minnesota, New York, Ohio, Penn-
sylvania, and Wisconsin. The contribution of
each State and Commonwealth was ac-
complished with its own funds and personnel.
Without the sincere and persistent efforts of
many individuals in State agencies, this ap-
pendix would not have been possible.

This compendium of State laws, policies, and
programs, if periodically reviewed and up-

dated, will serve indefinitely as a useful guide -

for future legislative policy decisions.

The information contained in this appendix
was compiled through the cooperative efforts
of the State Laws, Policies, and Institutional
Arrangements Work Group under co-chairmen
Karl R. Hosford, Michigan Water Resources
U.S. De-
partment of Justice. Other work group mem-
bers are listed below:

Nicholas Barbarossa, Department of Envi-
ronmental Conservation, New York

Ambrose F. Brennen, Department of En-
vironmental Conservation, New York

Maryellen A. Brown, U.8. Department of
Justice

John M. Cain, Department of Natural Re-
sources, Wisconsin

Charles L. Crangle, State Office of Planning
Coordination, New York

John Daly, State Office of Planning Coordi-
nation, New York

Dr. Frank DeMarinis, Cleveland State Uni-
versity, Qhio

George H. Eagle, Department of Health,
Ohio

Arthur Ernstein, U.S. Army Corps of En-
gineers, Chicago

William N, Frazier, Department of Envi-
ronmental Resources, Pennsylvania

S. L. Frost, Department of Natural Re-
sources, Ohio

Daryl Hessel, Department of Natural Re-
sources, Ohio 7

Henry J. McGurren, U.8. Army Corps of En-
gineers, Chicago

William D. Marks, Department of Natural
Resources, Michigan

Charles Morrison, Jr., Department of Envi-
ronmental Conservation, New York

Paul Solstad, State Planning Agency, Min-
nesota .

Earl A. Terpstra, Soil Conservation Service,
U.S. Department of Agriculture, Michigan

Richard L. Wawrzyniak, Department of
Natural Resources, Indiana

James R. Webb, Department of Business
and Economic Development, [llinois

Andrew R. Yerman, Department of Envi-
ronmental Conservation, New York
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INTRODUCTION

The Great Lakes Basin States are actively
involved with many problems of water and re-
lated land resources management. Numerous
Federal, State, and local agencies are actively
engaged in the planning, development, pres-
ervation, and management of water supply,
pollution abatement, flood protection, fish,
wildlife, and recreation areas. Although the
Federal role in resource management has
been expanding in response to the demands of
an increasingly complex economic and social
structure, most water-related functions of
government remain primarily within the
sovereign responsibility of the States and
their political subdivisions.

State laws deal with many facets of water
and related land resources. The powers and
duties of State agencies, local municipalities,
and special purpose districts have their origin
in State constitutions and statutes. Similarly,
the rights and obligations of individuals and
private interests pertaining to these vital re-
sources are regulated largely by State laws
and court decisions. These regulatory means,
however, often vary greatly from State to
State, as do the administrative structures for
their implementation,

In 1962 Senate Document No. 97 directed
close cooperation in planning by Federal
agenecies “to the end that regional, state, and
local objectives may be accomplished to the
greatest extent consistent with national ob-
jectives.” Further, with the passage of Public
Law 89-80, the Water Resources Planning Aect
of 1965, it was declared to be the policy of the
Congress to encourage the conservation, de-
velopment, and utilization of water and re-
Iated land resources of the United Stateson a
comprehensive and coordinated basis by the
Federal government, States, localities, and
private enterprise with the cooperation of all
affected Federal agencies, States, local gov-
ernmentg, individuals, corporations, business
enterprises, and others concerned. To this
end, the Great Lakes Basin Commission was

xxi

created under Title II of P.L. 89-80, and the
State Laws, Policies, and Institutional Ar-
rangements Work Group was formed to pro-
vide a coneise overview of the water law and
institutional arrangements for water use and
management for each State and Federal
agency involved in water and related re-
sources management within the Great Lakes
Basin.

. The use, regulation, and preservation of
water in the Great Lakes Basin is ac-
complished by a complex system of State and
Federal court decisions, local, State, and Fed-
eral statutes, administrative policies and pro-
grams, and individual and corporate discus-
sion, all of which is subject to the uncertainty
of nature.

This appendix is not an inventory and com-
pilation of the statutory and case laws that
govern water resource administration in the
Great Lakes Basin. Rather, itis acomparative
regional analysis of these regulatory sources.
It compares water rights and management in
the Basin with those in other regions. The in-
formation contained here is not a legal guide
to water resource administration, but a vehi-
cle to convey the basis on which the people of
the Great Lakes Region have chosen to use
their water.

The appendix may serve as a ready refer-
ence to legislators and government officials
interested in existing legal and institutional
conditions governing the availability, use, and
management of water and related resources
within the Great Lakes Basin. It may also be
used in comprehensive river basin planning as
a basis for judgments regarding institutional
approaches capable of solving both projected
short- and long-term problems.

This appendix cites numerous rules, regula-
tions, and statutes, intended solely as refer-
ences, If detailed information is reqguired, the
specific statute of the concerned State or
States and professional legal counsel should
be consulted.



Section 1

CONSTITUTIONALITY OF WATER USE LEGISLATION

1.1 Introduction

The power of the Statesto adopt and revamp
their laws is great, but it is not unlimited.
Each State government is prohibited by both
the United States Constitution and its own
State constitution from doing certain things
that derogate individual rights. The most im-
portant issue to be raised in connection with
water use legislation is whether such legisla-
tion amounts to a taking of private property
without due process of law, or whether it is a
valid exereise of the State police power in the
furtherance of public health, safety, and wel-
fare. There is no clearly defined line between
statutes that are confiscatory and statutes
that are merely regulatory. Generally, the
courts will uphold any statute that is designed
to meet a legitimate public need in a rational
fashion and falls within the constitutional
guarantees provided by the Federal and State
constitutional provisions. '

Various soureces enunciate the legal doc-
trines and principles that govern and regulate
water and its uses. Those of primary impor-
tance are the Federal and State constitutions,
common law decisions, and statutory enact-
ments. None of these sources alone determine
the legal right pertaining to water law. Each
supplements the other. Each part of this body
of water law will be discussed.

1.2 Jurisdiction

The government of the United States can
claim no powers that are not granted to it by
the Constitution. Powers actually granted
must be expressly given, or given by necessary
implication. Clauses of the United States Con-

-stitution that explicitly or interpretively have
been applied to water include the Commerce,
Proprietary, General Welfare, War, Treaty,

and Compact Clauses, For a detailed analysis
of these provisions, see Appendix F20, Federal

Laws, Policies, and Institutional Arrange-
ments, Beginning with the case of United
States v. Chandler Dunbar Company, 229 U.S.

58, which grew out of the Federal govern-
ments’s construction of the Soo locks under
the Rivers and Harbors Act of March 3, 1909,

- and ending in the very late case of United

States v. Appalachian Power Company, 311
U.S. 377, Federal supremacy over the waters
of the nation became firmly established. Ear-
lHer cases and more detailed analysis are pro-
vided in Appendix F20.

In discussing the relative water rights of
States and the United States government in
the Appalachian case, the court said:

The states possess.control of the waters within their
borders, “subject to the acknowledged jurisdiction of
the United States under the Constitution in regard to
commerce and the navigation of the waters of river.”
St. Anthony Falls Water Power Co. v. Water Commis-
sioners, 168 U.S. 349, 366. It is this subordinate local
control that, even as to navigable rivers, creates be-
tween the respective governments a contrariety of
interests relating to the regulation and protection of
waters through licenses, the operation of structures
and the acquisition of projects at the end of the license
term.

In our view it cannot properly be said that the con-
stitutional power of the United States over its waters
is limited to control for navigation. By navigation re-
spondent means no more than operation of boats and
improvement of the waterway itself. In truth the au-
thority of the United States is in the regulation of
commerce on its waters. Navigability, in the sense
just stated, is but a part of this whole. Flood protec-
tion, watershed development, recovery of cost of im-
provements through utilization of power are likewise
parts of commerce control.

The Federal Government has dominion over the
water power inherent in the flowing stream. It is li-
able to no one for its use or non-use.

So long as the things done within the states by the
United States are valid under that power (Commerce
Clause), there can be no interference with the
sovereignty of the state. It isthe non-delegated power
which under the Tenth Amendment remains in the
state or the people.

Consequently, so long as the use and-author-
ity asserted by the United States under au-
thorization of Congress are in some way re-
lated to commerce, the exercise of such au-
thority is supreme and in fact superior to that

~of the States.

Solong as Federal works confine themselves
to within the natural boundaries of a stream
or.other body of water, there is no compensa-
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tion due to the riparian owner. For, as was said
in the Chandler-Dunbar case;.

The broad claim that the water power or the stream is
appurtenant to the bank owned by it, and not depen-
dent upon ownership of the soil over which the river
flows has beeh advanced. But whether this private
right to the use of the flow of the water and flow ofthe
stream be based vpon the qualified title which the
company had to the bed of the riverover which it flows
or the ownership ofland bordering upon the river, is of
no prime importance. In neither event can there be
said to arise any ownership of the river, Ownership of )
a private stream wholly upon the lands of an individ-
ual is conceivable; but that the running water in a
great navigable stream is capable of private owner-
ship is inconceivable.

While recognizing the supremacy of the
Federal government over water when. Con-
gress acts with respect to the above listed con-
stitutional powers, the States do have numer-
ous specific rights and responsibilities with
respect to the waters lying in their bound-

aries. These rights and responsibilities have-

been expressed in State constitutions, statu-
tory enactments, and court decisions. The re-
mainder of this Section is concerned with the
State constitutional phases of the law as it
exists in the Great Lakes Basin.

1.3 State Constitutions

1.3.1 Ilinois

Although the Illinois constitution of 1970
with its subsequent amendments does not
contain a water policy statement for the State,
it does have two provisions relative to the use
and regulation of waters within the State,

The first is found in Article IV, Section 31:

The General Assembly may pass laws permitting the
owners of lands to construct drains, ditches, and
levees for agricultural, sanitary or mining purposes,
across the lands of others and prevides for the organi-
zation of drainage districts, and vest the corporate
authorities thereof with power to construet and main-
tain levees, drains; ditches, and levees heretofore con-
structed under the laws of this State, by special as-
sessments upon the property benefited thereby.

The second provision is found following Ar-
ticle XIV, Amendments to the Constitution,
under ‘‘Sections Separately Submitted’’:

The Hlinois and Michigan canal or-other canal or wa-
terway owned by the State may be sold or leased upon
such terms as may be prescribed by law. The General
Assembly may appropriate for the operation and
maintenance of canals and waterways owned by the
State.

1.3.2 Indiana

The only reference made to water in the con-
stitution of Indiana appears in Article 10, Sec-
tion 7, and Article 14, Section 2.

Article 10, Section 7, prohibits the General
Assembly of the State of Indiana from recog-
nizing any liability to the State to pay or re-
deem any certificate of stock issued for the.
Wabash and Erie-Canal to Evansville, In-

" diana.

Article 14, Section 2, gives the State of In- -
diana concurrent jurisdiction, in civil and
criminal cases, with the State of Kentueky on
the Ohio River and with the State of Illineis on
the Wabash River, so far as those rivers form
the common boundary between Indiana and
the States,

1.3.3 Michigan

The Michigan constitution of 1963, which
became effective on January 1, 1964, contains
two provisions directly concerning the waters
of the State of Michigan.

Section 52 of Article IV:

The conservation and development of the natural re-
sources of the state are hereby declared to be of para-
mount publie concern in the interest of the health,
safety, and general welfare of the people. The le=isla-
ture shall provide for the protection of the air, water
and other natural resources of the state from pollu-
tion, impairment and destruction.

Section 12 of Article VII:

A navigable stream shall not be bridged or dammed
without permission granted by the board of super-
visors of the county as provided by law, which permis-
sion shall be subject to such reasonable compensation
and other conditions as may seem best suited to safe-
guard the rights and interests of the county and polit-
ieal subdivisions therein..

The clause providing that “a navigable
stream shall not be bridged or dammed with-
out permission granted by the board of super-
visors of the county” had its genesis in the
Michigan constitution of 1850, Article 18, Sec-
tion 4, which was understood as adopted in
furtherance of the policy of the Ordinance of
1787. The Ordinance provided that “the navi-
gable waters leading into the Mississippi and
St. Lawrence, and the carrying places be-
tween the same, shall be common highways,
and forever free” (Shepard v. Gates, 50 Mich.
495, .497; People v. Grand Rapids-Muskegon
Power Co., 164 Mich. 121). This power of the-
county is subordinate to that of the sovereign
however, as Article VII, Section 16, states that



“the legislature may provide the powers and
duties of counties in relation to highways,
bridges, culverts and airports. . . .”

The constitution also contains the following
pertinent provisions.

Article ITI, pertaining to the general gov-
ernment:

Inter-governmental agreements. . . .

Sec. 5. Subject to provisions of general law, this
state or any political subdivision thereof, any gov-
ernmental authority or any combination thereof may
enter into.agreements for the performance, financing
or execution of their respective functions, with any
one or more of the other states, the United States, the
Dominion of Canada, or any political subdivision
thereof unless otherwise provided in this constitu-
tion, Any other provision of this constitution notwith-
standing, an officer or employee of the state or of any
such unit of government or subdivision or agency
thereof may serve on or with any governmental body
established for the purposes set forth in this section
and shall not be required to relinguish his office -or
employment by reason of such service. The legislature
may impose such restrictions, limitations or condi-
tions on such service as it may deem appropriate.

Internal improvements.

Sec. 6. The state shall not be a party to, nor be
financially interested in, any work of internal im-
provement, ner engage in carrying on any such work,
except for public internal improvements provided by
law,

Common law and statutes, continuance.

Sec. 7. The common law and the statute laws now in
force, not repugnant to this constitution, shall remain
in force until they . expire by their own. llmltatmns or
are changed, amended or repealed.

Article. IV, pertaining to the legislative
branch of the goverriment: '

Ports and port districts; incorporation, internal.

Sec. 42. The legislature may provide for the incorpo-
ration of ports and port districts, and confer power
and authority upon them to engage in work of internal
improvements in connection therewith.

Article VII, pertaining to local govern-
ment, particularly cities and villages:

Public service facilities:

Sec. 24, Subject to this constitution, any c¢ity or vil-
lage may acquire, own or operate, within or without
its corporate limits, public service facilities for supply-
ing water, light, heat, power, sewage disposal and
transportation to the municipality and the inhabi-

. tants thereof.

Services outside corporate limits.

Any city or village may sell and deliver heat, power
ot light without its corporate limits in an amount not
exceeding 25 percent of that furnished by it within the
corporate limits, except as greater amounts may be
permitted by law; may sell and deliver water and pro-
vide sewage disposal services outside of its corporate
limits in such amount as may be determined by the
legislative body of the city or village; and may operate
transportation lines outside the municipality within
such limits as may be prescribed by law.
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Metropolitan governments and authorities.

Sec, 27. Notwithstanding any other provisions of
this constitution the legislature may establish in met-
ropolitan areas additional forms of government or au-
thorities with powers, duties and jurisdictions as the
legislature shall provide. Wherever possible, such ad-
ditional forms of government or authorities shall be
designated to perform multipurpose functions rather
than a single function.

Article VII, general provision on interstate
cooperation:

Governmental functions and powers.

Sec. 28. The legislature by general law shall au-
thorize two or more counties, townships, cities, vil-
lages or districts, or any combination thereof among
other things to: enter into contractual undertakings
or agreements with one another or with the state or
with any combination thereof for the joint adminis-
tration of any of the functions or powers which each
would have the power to perform separately; share
the costs and responsibilities of functions or respon-
sibilities to one another or any combination thereof
upon the consent of each unit involved; cooperate
with one another and with state government; lend
their eredit to one anetheror any combination thereof
as provided by law in connection with any authorized
publicly owned undertaking.

Article X, pertaining to property:

Eminent domain; compensation

Sec. 2. Private property shall not be taken for pubhc
use without just compensation therefor being first
made or secured in a manner prescribed by law. Com-
pensation shall be determined in proceedings in a
court of record..

State lands.

Sec. 5. The legistature shall have general supervis-
ory jurisdiction over all state owned lands useful for
forest preserves, game areas and recreational pur-
poses; shall require annual reperts as to such lands
from all departments having supervision or eontrol
thereof; and shall by general law provide for the sale,
lease or octher disposition of such lands.

1.3.4 Minnesota

Artiele II, Section 2, of the Minnesota con-
stitution provides that the State of Minnesota
shall have concurrent jurisdiction in all wa-
ters that form a common boundary with other
States.

This section further provides that navigable
waters leading into the State shall be common
highways and forever free to all citizens of the
United States from any tax, duty, import, or
toll. Such language of the State constitution is
taken from the Federal Enabling Act of Feb-
ruary 26, 1857, under which Minnesota was
admitted to the Union {11 Stat. 166-1857),. The
State jurisdictional power over boundary wa-
ters is a regulatory right and is presently not
impaired by any congressional preemption.
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Specifically, Article 1, Section &, of the United
States Constitution grants the powers to the
Federal government to regulate commerce
among the several States. Judicial construe-
tion of this constitutional provision has per-
mitted a State to exercise its jurisdictional
powers over its boundary waters, absent com-
plete Federal presumption (St. Anthony Falls
Water Co. v. Board of Water Commissioners,
168 U.S. 349, 1897; Cummings v. Chicago, 188
U.8. 410, 1903; State v. George, 60 Minn. 503, 63
N.W. 100, 1895). _

Regulatory matters that are proper sub-
Jjects of State supervision range from criminal
sanctions to public health controls to recrea-
tional projects (State v. Kuliwar, 266 Minn.
408, 123 N.W. 2d 699, 1963; State v. George,
above). Article I1, Section 2, of the State’s con-
stitution, then, gives Minnesota the power to
adopt and apply substantive legal principles
to all waters within or touching the bound-
aries of the State,

1.3.5 New York

The underlying principle of New York's
water polictes, as indicated in the following
references to the State’s constitution, its stat-
utes, and case law, is that water is a natural
' resource, not to be conquered by man, but to be
sought, recovered, processed utilized, re-
claimed, and reutilized.

The constitution of the State of New Yorkis

the basic written law of the State.

(1> Public Health

In Article 17, Section 3, the constitution
provides that

The protection and promotion of the health of the
inhabitants of the state are matters of public concern
and proviston therefore shall be made by the state and
by such of its subdivisions and in such manner, and by
such means as the legislature shall from time to time
determine,

(2) Financing of Sewage Treatment Works
and Water Supply ¥

The constitution enables counties, cities,
towns, and villages in New York to meet one of
the major problems of a heavily populated
State in financing sewage treatment facilities,
drainage systems, and water supplies.

Article 8, Seetion 2-a, of the constitution
provides that the legislature by general or

special law may authorize any county, city,

town, or village or any county or town on be-
half of an improvement district, to.provide

facilities, in excess of its own needs, for the
conveyance, treatment, and disposal of sew-
age from any other public corporation or im-
provement district, and to provide facilities, in
excess of its own needs, for drainage purposes
from any other publie corporation or im-
provement district.

Article 8, Section 2-a, also provides that the
legislature by general or special law may au-
thorize two or more publie corporations and
improvement districts to provide for a com-
mon supply of water, for the common con-
veyance, treatment, and disposal of sewage,

for a common drainage system, and to con-

tract joint indebtedness for these purposes.

Article 8, Section 2-a, further provides that
debts contracted pursuant to that article shall
be excluded from the constitutional limitation
of indebtedness imposed on municipalities.

To encourage and stimulate local action by
municipalities, New York State voters in 1963
overwhelmingly approved a referendum re-
moving constitutional debt limitations to
cover the costs of building sewage treatment
plants. The exemption, which began January
1, 1964, covers any sewage facilities con-
tracted for by a municipality during the
eleven-year period between January 1, 1962,
and December 31, 1972 (Article 8, Sections 5E
and 7).

(3) Forest Preserve

A constitutional amendment of 1894 estab-
lished the forest preserve and mandated that
“The lands of the State . . . constituting the
forest preserve as now fixed by law, shall be
forever kept as wild forest lands” (Article 14,
Section 1).

An amendment of 1913 to Article 14 deals
with the construction of reservoirs in forest
preserves (Article 14, Section 2):

The legislature may by general laws provide for the
use of not exceeding three per centum of such lands
{forest preserve) for the construction and mainte-
nance of reservoirs for municipal water supply, and
for the canals of the state. Such reservoirs shall be
constructed, owned and controlled by the state . . .
and the expense of any such improvements shall be
apportioned on the public and private property and
municipalities benefited.

Related matters are covered in the Conser-

.vation Law, Sections 460 through 466, 618.

(4) Drainage

The constitution pr0v1des that general laws
may be passed permitting owners or occu-
pants of swamps or agricultural lands to con-
struct and maintain necessary drains, diver-
sions, and dikes upon the lands of others for



drainage purposes, under restrictions and on
making just compensation (Article I, Section
7-d).

(5) Barge Canal System

The constitution also provides that the
legislature may authorize by law the lease or
transfer to the Federal government of the
Barge Canal System (Article 15, Section 4).

(6) Conservation and Protection of Natural
Resources and Scenic Beauty

Article X1V, Section 4, of the State constitu-
tion makes it the policy of the State to con-
serve and protect its natural resources and
scenic beauty, improve agricultural lands,
preserve air and water, protect shoreline and
wetlands, develop and regulate water re-
sources, and abate excessive noise.

1.3.6 Ohio

L.aws for the conservation of natural re-
sources of the State were given constitutional
status in Ohio in 1912. Article II, Section 37,
Constitution of Ohio, states

Laws may be passed to encourage forestry, and to
that end areas devoted exclusively to forestry may be
exempted, in whole or in part, from taxation. Laws
may also be passed to provide for converting into for-
est preserves suchlandsorpartsoflands ashave been
or may be forfeited to the State, and to authorize the
acquiring of other lands for that purpose; also, to pro-
vide for the conservation of the natural resources of
the State, including streams, lakes, submerged or
swamp lands, and the development and regulation of
water power and the formation of drainage and con-
servation districts; and to provide for the regulation
of methods of mining, weighing, measuring and mar-
keting coal, oil, gas and other minerals.

Subsequent court decisions interpret the
words “natural resources’ broadly, making it
clear that they include parks and recreation
lands (Menat v.Board of Park Commissioners,
108 0.8, 497; Snyder v.Board of Park Commis-

‘sioners, 125 0.5, 336).

1.3.7 Pennsylvania

Pennsylvania's constitution became effec-
tive January 1, 1968. It is the fifth such docu-
ment in the Commonwealth’s history, and it
replaces the previous constitution of 1873, The
current constitution is the consequence of
several years of study for modernizing State
government, and it embodies many earlier
amendments of the public debt limitations for
the improvement of the environment and the
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expansion of “home rule” prineciples to local
governments.

The constitution insures protection of indi-
vidual rights. In connection with the eminent
domain powers of the State, Section 10 of Arti-
cle I states ““. . . nor shall private property he
taken or applied to public use, without author-
ity of law and without just compensation
being first made or secured.” Further, Section
11 specifies, “All courts shall be open; and
avery man for an injury done him in his land,
goods, person or reputation shall have remedy
by due course of law, and right and justice
administered without sale, denial or delay
. . ." Bection 17 of Article I prevents the
enactment of ex post facto laws or any law
impairing the obligation of contracts, and for-
bids “making irrevocable any grant of special
privileges or immunities.”

The constitution makes no stipulations in
connection with the administration and man-

‘agement of natural resources, but invests su-

preme executive power in the Governor for the
execution of all laws, The General Assembly
has the power to prescribe other executive of-
ficers through legislative procedures, and ap-
proves the Governor’s appointments of agency
heads in the Executive Department of State
government.

The constitution authorizes the General As-
sembly to “establish standards and qualifica-
tions for private forest reserves, and make
special provision for the taxation thereof;
. . 7 (Section 2(b) (i) of Article VIII: Taxation
and Finance). Section 7 of the same article
defines and limits the Commonwealth indebt-
edness. Debt may be without limit if its pur-
pose is itemized in the law, and if such indebt-
edness is approved by a referendum. For capi-
tal projects, debt may be incurred without a
referendum if such debt . . . will not cause
the amount of all net debt outstanding to ex-
ceed one and three-quarters times the aver-
age of the annual tax revenues . .. in the
previous five fiscal years . . .” Also, capital
project debts “. . . shall mature within a
period not to exceed the estimated useful life
of the projects as stated in the authorizing
law, and when so stated shall be conclusive.”

In addition to the public debt stipulations
above, the constitution authorizes the Com-
monwealth to create debt and toissue bonds to
the amounts listed below for two Statewide
projects for the enhancement of environmen-
tal qualities:

Project “70”-$70,000,000 . . . for the acquisition of

law for State parks, reservoirs and other conservation
and recreation and historical preservation purposes,
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and for 'participation by the Commonwealth with

political subdivisions (for the same purpose). . . Land
and Water Conservation and Reclamation Fund or
Project

“500”-$500,000,000, . . for the conservation and rec-
lamation of land and water resources of the Common-
wealth, including the elimination of acid mine drain-
age,sewage and other pollution from the streams. . .,
the provision of State financial assistance to political
subdivisions and municipal authorities . , . for the
construction of sewage treatment plants, the restora-
tion of abandoned stripmined areas, the control and
extinguishment of surface and underground mine
fires, the alleviation and prevention of (mining) sub-
sidence . . ., and the acquisition of additional lands
and the reclamation and development of park and
recreational lands. . . .

In May, 1971, an amendment to the con-
stitution was ratified that guarantees the
right to “clean air and pure water” for the
citizens of the State,

1.3.8 Wisconsin

The Wisconsin constitution has a number of
provisions that bear on the State’s ability to
deal with water and related problems. These
will be dealt with in the order of their appear-
ance.

(1) Article 1, Section 13, dealing with the
inherent rights of a sovereign to take land for
a public purpose, stipulates that *“The prop-
erty of no person shall be taken for public use
without just compensation therefor.” This
provides a constitutional reinforecement of
that aspect of the doctrine of eminent domain
which also requires the payment of compensa-
tion for a public taking of private property.

(2) Article 8, Section 4, provides that “The
state shall never contract any public debt ex-

cept in the cases and manner herein pro-
vided.” Though the constitutionally permitted
exceptions to this injunction are few and lim-
ited as to dollar amount, this provision of the
constitution presents no serious problem in
that State-controlled dummy corporations
have borrowed heavily for many years to fi-
nance a wide range of State-level capital ex-
penditures.

(3) Article 8, Section 10, prevents the state
from carrying out “works of internal im-
provement. . . .’ However, recent amend-
ments now permit exceptions to this broad
prohibition for “the construction or improve-
ment of public highways or the development,
improvement and construction of veterans’
housing or the improvement of port facilities.”
State forests may also be acquired and im-
proved. These exceptions do not reach broadly
into the area of water and water related capi-
tal improvements.

(4) Article 9, Section 1, gives the State
jurisdiction over all waters bordering the
State and all navigable waters within the
State. The liberal definition of navigable,
adopted first in the saw-log test, and more re-
cently in Muench v. Public Service Commais-
ston, 261 Wis. 492, 53 N.W. 2d 514 (1952), states
“, . .any stream is navigable in fact which is
capable of floating any boat, skiff or canoe of
the shallowest draft used for recreation pur-
poses. . . .” This means that the State poten-
tially has a far reaching power to deal with
water-related problems. The State has used
this pewer to impose a wide range of controls,
including the regulation of dam construction,
irrigation, channel encroachments, discharge
of wastes, construction of water supply
facilities by private and municipal entities,
and level and rate of flow,



Section 2

THE COMMON LAW RELATING TO WATER RESOURCES

2.1 Introduction

A source of legal rights affecting water and
related land resources arises from a body of
law generally referred to as the common law.
Common law has been defined as:

the body of those principles and rules of action, re-
lated to the government and security of persons and
property, which derive their authority solely from us-
ages and customs of immemorial antiquity, or from
the judgments and decrees of the courts recognizing,
affirming and enforcing such usages and customs;
and, in the sense, particularly the ancient unwritten
law of England.! --

A Washington Federal district court has de-
fined common law:

The common law consists of those principles, maxims,
usages, and rules founded on reason, natural justice,
and an enlightened puhlic policy, deduced from univ-
ersal and immemorial usage and receiving progres.
sively the sanctions of the courts. Common law is gen-
erally used in contradistinction to statute law.?

Case law emanates from the judiciary when
asked to resolve an actual dispute between
two or more parties.

The court is free in such instances to choose
a rule in harmony with the State’s legal sys-
tem and conditions when there is no applicable
statutory or eonstitutional provision or prees-
tablished applicable common law rule. In
these instances, the courts may draw upon
decisions of sister States, early English com-
mon law decisions, or analogize from its own
decision in related matters.

Common law rules are those court-made
rules governing water resources that have
evolved on a case-by-case basis over centuries
of Anglo-American history, custom, and prec-
edent. These rules are given prototypical
treatment, which is to say they represent the
common law rules followed by the courts of
most of the Basin States in the absence-of
statutory modification. Unless otherwise in-
dicated, the following is a discussion of the
general common law uncomplicated by con-
tractual agreements, legislation, prescriptive
rights, or various other factors.

2.2 Deoctrine

A review of water law in force in the United
States reveals that there is a great difference
between the western States and the eastern
States in basie doctrine. The dividing line be-
tween east and west coincides quite generally
with a line through the prairie States,
separating those States with 20 inches or less
ofrainfall from those States with more than 20
inches. .

The group of States west of a line ruenning
from North Dakota to Texas, a water “short-
age’ region, operates its water laws under one
form or ancther of what is called an “appro-
priation” doctrine. This doctrine emphasizes
exclusive right of use of specific quantities of
water at a prescribed time and place subject to
the rule of beneficial use. Right of use in this
case is not dependent upon ownership of land
contiguous to the water supply, or even upon
ownership of any land in someé ¢ases,

The eastern States, which’include Great
Lakes Basin States, are generally referred to
as a water “‘excess” region and are governed
by the riparian doctrine. This sytem em-
phasizes the rights of water users in common
without regard to specific quantities, times, or
places of use. Rights under the riparian doc-
trine are dependent upon ownership of land
contiguous to the water supply. The rule of
reasonable use applies here.

Riparianism is the only doctrine used by the
Great Lakes Basin States.

2.3 Riparianism

The word “riparian” is derived from the
Latin ripa, meaning banks of the river, or the
place beyond which the waters do not in their
natural course overflow. A riparian owner or
proprietor is defined as one who owns land
bounded by a natural watercourse.

The riparian doctrine is the doctrine used
by the Great Lakes Basin States. It forms the
primary basis for the laws governing the use
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of natural surface watercourses in the States
of the Great Lakes Basin and all other States
east of the Mississippi, together with the
humid States bordering that river on the west,

The principal feature of riparianism is that
private rights in water arise only from owner-
ship of land that adjoins a natural body of
water. All such owners have equal right to
co-share in the use of the waters, so long as
each riparian is reasonable in his use. Ripa-
rian rights are further considered usufruc-
tuary in nature, That is, they are rights of use,
not ownership, of the flowing waters.

The extent of a riparian land owner’'s rights
to use the water depends to a large degree
upon the class to which the water in question
belongs. For the purposes of this discussion,
the classes of water will be placed in three
categories: watercourses, lakes, and ponds;
ground water; and diffused surface water.

24 VNatural Watercourses, Lakes, and Ponds

Generally the controlling distinetion be-
tween a stream (watercourse) and a lake or
pond is that a stream has a natural motion or
current while a lake or pond in its natural
state is at rest, It has been said that riparian
landowners have ‘“correlative usufructuary
rights in the natural condition, level, and pur-
ity’’ of watercourses, lakes, and ponds to which
their lands are riparian.® '

2.4.1 Riparian Land

Riparian land must adjoin the watercourse,
lake, or pond, and probably must lie within the
watershed of the watercourse. Riparian rights
rest upon ownership of the bank or shoe in
lateral contact with the water, and not upon
title to the soil under the water.

In administering this doctrine, the Great
Lakes States generally follow one of two tests
in determining which tracts of land are ripa-
rian and which are non-riparian. Under the
so-called “source of title test,” riparian lands
are limited to those lands bordering on a lake
or stream that have been in the same owner-
ship in an uninterrupted chain of title from
the original government patent. Seven of the
Basin States follow modified interpretations
of the source of title test. Under this test, a
conveyance by “A” of a back parcel of his
riparian land to “B” renders the transferred
parcel non-riparian, unless the deed provides

otherwise. It remaing so even though “A" sub-
sequently repurchases it. Thus a riparian
cannot “assemble’” non-riparian land and
make it riparian; a non-riparian cannot con-
vert his land to riparian status by buying a
riparian tract. Under this rule, there is a con-
tinual dwindling of riparian land. The broader
“unity of ownership” test, which is followed by
Ohio, permits the assembling of land so as to
create a larger riparian tract than was origi-
nally present. This “unity” test regards all
land under single ownership as riparian if it is
contiguous to a tract of land under the same
ownership that abuts a watercourse. .
It should be noted that the opportunity for
acceptance or rejection of the “source of title
test” or “unity of ownership test” has not pre-
sented itself to all of the Basin States’ courts.

2.4.2 Allocatioh

The natural flow theory and the reasonable
use theory are the two principal theories of
how to allocate water to riparian ownerson a
given watercourse. The natural flow theory,
an absolutist concept, gives the owner of land
abutting a watercourse the right to have the
water flow past his property in its natural
condition, unaltered in quantity or quality.
Under the reasonable use theory, each ripa-
rian is entitled to make a reasonable use of the
water in that at least a certain amount of con-
sumptive use in addition to domestic use is
permissible, taking into consideration the
needs and uses of other riparians. It can be
said that the Great Lakes Basin States gener-
ally adhere to the reasonable use theory.¢

For the most part, what is reasonable is de-
cided on a case-by-case basis, but over the
years certain uses have become regarded as
being “reasonable per se”” or “unreasonable
per se.” In such cases there ig no careful weigh-

- ing of factors to determine whether the use is

reasonable under the particular circum-
stances. Such cases are decided in a mechani-
cal fashion as a matter of law.

The “reasonable per se uses” are sometimes
called natural uses. The most important natu-
ral use is the use of water for domestic pur-
poses, such as household use for cooking, =

. drinking, washing, gardening, and perhaps

livestock watering. All other uses, such as the
use of water for irrigation or manufacturing,
are deemed artificial. That is not to say that
artificial uses cannot be reasonable. It is
merely: to say that artificial uses are never



reasonable per se, and that each case is judged
according to its special circumstances. Be-
cause circumstances change over time, a use
that is reasonable today may well be unrea-
gonable tomorrow,

The nebulous nature of this reasonable test
is aggravated by the fact that there is no for-
feiture of unexercised water rights under the
riparian doctrine. That is, riparian owners
who are not making full reasonable use of
their water rights at present may begin to do
so at any time in the future. This makes it
difficult to ascertain the amount of water
available to any riparian owner for any given
use over time. Many persons believe this fea-
ture of the riparian doctrine tends to discour-
age capital investment, and the doctrine is
therefore an obstacle to optimum use of water
resources.

Another feature of the riparian doctrme
that many persons believe to be undesirable is
the fact that it limits the use of water to ripa-
rian lands. That is, it is unreasonable per se to
use water for any purpose, no matter how
worthy or beneficial, on lands that do not abut
the watercourse and that do not lie within the
watershed. By statutory enactments, Indi-

ana, Michigan, Minnesota, Pennsylvania, and-

Wisconsin have modified to a limited extent
this strict app]ication of the riparian doctrine;
and have made prov1310n by permit for Water
use on non-riparian lands.

Where the public, either direetly or through
a governmental body, owns lands abutting a
watercourse, its use of those waters is gov-
erned by the same rule of reasonableness that
governs use by private riparian owners. This
is particularly important in its repercussions
on municipal water use, for municipal use
usually includes the use of water on non-
riparian lands. Often a municipality is located
away from the watercourse or most of the var-
ious lots within the municipality are not adja-
cent to the watercourse.

It should.be noted, however, that as urbani-

‘zation has progressed the courts have been

inclined to view municipal uses as reasonable
and, conversely, to view as unreasonable any
use that interferes with municipal water
needs.® :

2.4.3 Ownership of Streambeds and Lakebeds

Separate and apart from its riparian rights,
the public has certain rights to use navigable
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watercourses or watercourse beds that are
owned by the State in trust for the public.
Determination of the extent of the public’s
rights to use water bodies for non-consump-
tive uses such as swimming, fishing, boating,
and general recreation is largely dependent
upon whether or not the water body is navi-
gable under the State test of navigability.
There is another test of navigability, the Fed-
eral test articulated in the Daniel Ball case®
(77 U.S. (10 Wall) 557, 563, (1871)). It is impor-
tant for the reason that the commerce clause
of the United States Constitution {article 1,
section B) has been construed to give the Fed-
erzl government final authority over the uses
to which a Federally navigable water body
may be put.” The public has common rights in
the use of the surface of navigable waters.
These rights are based on a trust theory.
When the States were admitted to the Union
they took title to the beds of navigable wa-
tercourses and lakes (navigable under the
Federal test) subject to a publie trust. The
owner of the soil under a non-navigable water
body has exclusive rights in the use of itg sur-
face. Where a non-navigable lake has more
than one riparian landowner abutting the wa-
ter, depending on the jurisdiction, the ripa-
rian either has exclusive right to use the sur-
face over his portion of the bed or the riparian
must share with other rlparlans the whole
surface of the lake.

Where the bed of a watercourse is owned by
the State in trust for the publie, the public has

‘a right to remove resources from the bed or

waters, as in fishing, trapping, and mining. Of
course, the State can regulate or even prohibit
such uses by the general publie, and riparian
owners must use public waterways in ways
that are consistent with public rights,

Determination of ownership of a stream- or
lakebed, as mentioned, may have various con-
sequences. If the bed is privately owned, re-
moval of material from the bed may be au-
thorized so long as there is no interference
with the exercise of possible public rights (de-
termined by navigability) to use the water.
Private ownership of the bed of a navigable
stream or lake is always subject to the overrid-
ing public servitude of navigation and to other
public rights that adhere to navigable waters.
If the bed is publicly owned, removal may be
more strictly regulated by the State and pay-
ment required.

Information about ownership of streambeds
and lakebeds in each Basin State is presented
in Table 520-1.
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TABLE 820-1 State Ownership of Streambeds and Lakebeds

ILL. IND. MICH. MINN. N.Y. OHIOl PENN. WISC.
Great Lakes ‘Yeas Yes Yes Yes Yes Yes Yes Yes
Inland Lakes
. 2. 3 5 7
Navigable Yes Yes No6 No Yes Yes Yes Yesa'9
Non-Navigable No No No6 No No No No No
. Streams
: 2 4 4
Navigable No Ye55 No No Yes7 No Yes ---10
4
Non-Navigable No4 No No No No No "No No

1 . . . . . .
A ditch for agricultural drainage becomes a public watercourse 7 years after construction,
te the same extent as if it were a natural watercourse.

2 ) .
Navigable according to the State definition.

3Yes, as a general rule.

4The riparian owns the stream bed to the center of the .stream.

those instances where it is the riparian.

The State owns the beds in

5Only those that meet the Federal test of navigability, applied as of 1816, the year of

Statehood.

6The riparian owns the lake bed to the theoretical center of the lake.

The State owns the

beds in those instances where it is the riparian.

7As a general rule, the beds of most of the larger navigable inland lakes and streams are

owned by the State.

8Natural navigable lakes.

9 . . . . . s : .
The Wisconsin recreational boating test of "navigability" virtually includes all lakes

and ponds in the State.

o] Cet .
1 Both State and private own qualified title.

where it is the riparjian.

2.4.4 Rights in Navigable and Non-Navigable
Watercourses

Riparians enjoy the right of reasonable use
of water in.natural surface watercourses, un-
less that right is qualified by regulating stat-
ute.

Inthe case of anon-navigable stream or lake,
the extent of a riparian’s reasonable use is
measured by the relationship of his use to the
rights of other riparians on the same wa-
tercourse. When ariparian uses navigable wa-
ter, however, hisrights are also subject to pub-
lic rights to the water.

Private water use is often completely con-
sistent with the exercise of public rights in
navigable streams and lakes, but serious con-

flicts may arise between private riparians and

those seeking to exercise public use of a given
watercourse. In this event, the public rights
will likely prevail. '

The State owns the beds in those instances

This does not mean that certain riparian
‘rights may be taken or substantially abridged
without compensation. It has long been rec-
ognized that such rights are property rights,
which cannot be taken for a private purpose or
for a public purpose without compensation.
The -exercise of water use rights, however,
‘might be substantially impaired by the exer-
cise of public rights without compensation.
This simply means that public rights operate
as a “burden” on riparian land in the sense
that a riparian may be prevented from exer-
cising rights that conflict with the public use
of the watercourse.

Where watercourses are navigable or where
their beds are publiely owned, private rights
to use watercourses are circumseribed by pub-
lic rights to use waters for fishing, swimming,

. and navigation.

The public rights cover water uses permit-
ted to persons who own no portion of the banks



of watercourses or who may own no land at all.
In Indianaonly persons who are citizens of the
State have these public rights, and the rights
only pertain to use of those watercourses use-
ful to the public for commercial navigation;
however, it is felt that the rights of recrea-

tional boating and fishing exist as well. It

should be noted that the public has private
rights to use water if the public is a land-
owner. Such rights are to be distinguished
from those true public rights, which inhere in
watercourses that are navigable or whose
beds are publicly owned.

2.4.5 Navigable Waters

The State test of navigability in common law
was dependent upon determination of trans-
versibility for general public purposes. Be-
cause the public purposes were usually com-
mercial in nature, the test became known as
the commercial test of navigability. A wa-
tercourse was declared navigable if it was
capable of floating substantial commercial
traffic in its natural condition, or with rela-
tively slight improvement of its channel.
Under this procedure, a watercourse that is
only able to support small recreational craft
could not be used by the public for canoeing,
boating, or swimming, no matter how ideally
suited it is for recreational activities, because
navigability is a prerequisite for public rights.
To remedy this problem some Basin States
have supplanted the common law commercial
test with a test of “floatability” or “recrea-
tional navigability,”® as noted in the following
State interpretations.

2.4.5.1 Tllinois

A stream must, in its ordinary, natural con-
dition, furnish a highway over which com-
merce is or may be carried on in its customary
modes. If a stream cannot be navigated in its
natural state and is not meandered (outlined
in the Federal surveyor’s map as a navigable
body.of water), no amount of deepening, wide-
ning, or other improvement will make it navi-
gable in the eyes of the Ilinois courts.

2.4.5.2 Indiana

The State does not assume ownership of the
bed of a stream declared navigable by the
(General Assembly or by the Boards of County
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Commissioners. The General Assembly can
declare a stream to be a public highway allow-
ing the citizens of the State to use the waters
for such purposes. The boards of commission-
ers in the several counties in this State are
authorized to declare any stream or wa-
tercourse in their respective counties naviga-
ble, on the petition of 24 free holders of the
county, residing in the vicinity of the stream
that is intended to be declared navigable.

2.4.5.3 Michigan

In the absence of a statutory definition, the
Michigan Department of Natural Resources
has established a policy to define a public wa-
tercourse. According to this policy, a river,
stream, creek, or channel is public if it has
been used, is being used, or is capable of being
used in its natural and ordinary condition for
floating any boat, canoe, skiff, or craft with at
least one person aboard, during any state, in-

- cluding ordinary high-water stages.

Three Michigan court cases deal with
navigability.? : ‘
2.4.54 Minnesota

Subject to existing rights, all waters in
streams and lakes within the State that are

- capable of substantial public use are public

waters subject to the control of the State. The
public character of water is not determined
exclusively by the proprietorship of the un-
derlying, overlying, or surrounding land, nor
is it determined by whether it is a body or
stream of water that was navigable or suscep-
tible to being used as a highway for commerce
at the time this State was admitted to the
Union. This section of the law is not intended
to affect determination ofthe ownership of the
beds of lakes and streams.

2.4.5.5 New York

Navigable waters of the State include all
lakes, rivers, streams, and waters within the
boundaries of the State that are not privately
owned, that are navigable in fact, or upon
which vessels are operated. The exception is
all tidewaters bordering on and lying within
the boundaries of Nassau and Suffolk coun-
ties. '

Navigable in fact means navigable in its
natural or unimproved condition, affording a
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channel for useful commerce of a substantial
and permanent character conducted in the
customary mode of trade and travel on water.
A theoretical or potential navigability, or one
that is temporary, precarious, and unprofit-
able is not sufficient. To be navigable in fact, a
lake orstream must have practical usefulness
to the public as a highway for transportation.

2.4.5.6 Ohio

A body of water is navigable if it is suscepti-

ble to being used, in its ordinary or improved

condition, as a highway for commerce. In addi-
tion, consideration may be given to its availa-
bility for boating or sailing for pleasure and
recreation as well as pecuniary profit.

2.4.5.7 Pennsylvania
During the colonial period of Pennsylvania

the streams were, of course, the principal
means of commercial transportation. In 1771,

the eolonial government of Pennsylvania de-

clared the Delaware River and its principal
tributaries (Schuylkill, Lehigh, and Lackawax-
en Rivers) to be public highways. This action,
which included several other streams outside
the Delaware Basin, was the first modification
of the common law doetrine of riparianism
within the Commonwealth.

During the canal erain Pennsylvania(about
1870), the General Assembly continued to des-
ignate specific reaches of streams as public
highways. Most designations were for com-
mercial reasons, but not in all cases. For in-
stance, Conestoga Creek, in Lancaster County,
was so designated ‘. . . from (its) mouth up to

the intersection of Muddy Creek, for the pro- -

tection of fish” (Act of April 2, 1870, P.L. 821),
The use of the designation apparently grew in
application to mean general public usage.

24.5.8 Wisconsin

All lakes whol]y'or partly within the State
that are navigable in fact are declared to be
navigable and public waters. All persons have
the same rights therein and thereto as they

have in and to any other navigable or public

waters.

All streams, sloughs, bayous, and marsh
outlets that are navigable in fact for any pur-
pose whatsoever are declared navigable to the
extent that no dam, bridge, or other obstrue-

tion shall be made in or over the same without
permission of the State. (Refer to Article 9,
Section 1, Wisconsin State constitution.)

24.6 Access

One of the important riparian rights associ-
ated with land bordering navigable lakes and
streams is the right of access to the water, [tis
recognized that a riparian has aright of access
from the front of his land to the navigable part
ofthe stream or lake and the right to construct

_ landings, wharves, or piers subject to legisla-

tive regulation designed to protect public
rights and the water resource. This right is
subject to State consent and the right of the
State to improve the stream to aid navigation.

The riparian’s exclusive right to use the
water arises directly from the fact that non-
riparians may have no access to the stream
without trespass upon riparian lands.

The mere fact that non-riparians do have
certain important rights to use navigable wa-
ters as members of the public does not neces-
sarily mean the public is guaranteed access to
it. The courts have generally agreed that the
general public has no right to cross private
property to reach navigable water,

Non-riparians must, therefore, gain public

. access for the use of navigable or public waters

by such means as traveling on them from a
public access point, the use of eminent domain
to acquire public access, and the use of volun-
tary contractual agreementsto acquire access
by the public or by non-riparian landowners
for private purposes.1?

2.4.7T Waste Disposal

Generally speaking, every State has three
sets of remedies for water pollution control
actions. The first is the common law, by which
individuals are given certain rights to relief
where they are specially damaged by water
pollution. The second is the law of public nui-
sance, as embodied in case law or statutory
law, by which public pelice officers are em-
powered-to seek relief from pollution on behalf
of the citizenry as a whole. The third is legisla-
tion that authorizes the establishment.of spe-
eial administrative agencies with broad pow-
ers to implement and enforce a comprehensive
program of water guality control, and legisla-
tion permitting private action suits in in-
stances where damage is not sustained by the

~individual bringing suit.



2.4.8 Common Law Rights of Private
Individuals Aggrieved by Pollution

The individual who is specially aggrieved by
pollution can seek two types of relief from the
courts in a suit against the offending party or
parties. One is a money judgment and the
other is abatement of the pollution. Such a suit
could be based on one or more of three legal
theories: ‘

(1) If pollutants are actually deposited
upon his lands, the suit can be for trespass.

(2) If the pollution interferes with the
owner’s right to use and enjoy his lands, as by
the emigsion of offensive odors, the suit can be
for private nuisance.

(3) If the pollution interferes with his
rights to use and enjoy the water itself, the
suit again can be for private nuisance.

The matter is greatly complicated by the
fact that the riparian doctrine must be
superimposed on the question of whether a
private nuisance exists. For example, the use
interfered with might be non-riparian, or the
defendant’s use might carry a priority over
the plaintiff’s use. While such factors would
not necessarily determine the suit’s outcome,
they would certainly carry considerable
weight in deciding whether the defendant’s
conduct unreasonably interferes with the
plaintiff’s use and enjoyment of his property.
(The central issue in every private nuisance
suit is whether the defendant’s conduct un-
reasonably interferes with the plaintiff’s use
and enjoyment of his property.) ‘

Assuming that the defendant’s conduct in
polluting a waterway can be shown to be un-
reasonable, there are still a number of obsta-
cles that may defeat the plaintiff’s efforts to
attain judicial relief or that would be so impos-
ing as to discourage him from bringing suit in
the first place. The most important obstacles

arise from the fact that pollution is seldom .

caused by one party. Ordinarily, there are a
number of parties discharging pollutants into
the waters, For the most part, the courts have
insisted upon treating each discharge as a
separate offense, Such an approach has sev-
eral consequences. It makes it difficult to join
all the defendants in one suit, Even under the
liberal joinder provisions that many States
have enacted in recent years, courts are still
- inclined to take the position that each defend-
ant merits a separate trial. Not only is multi-
ple litigation very expensive, but it makes it
difficult to see the situation in its entirety.
Moreover, the plaintiff who seeks a money
judgment must define the portion of his total

Common Law 13

damage for which each defendant is responsi-
ble. If he ecannot show this, he gets nothing.
The courts will not risk having one defendant
pay more than his share of the damage. Some
courts have shown a willingness to assist the
plaintiff. They do this by saying that each de-
fendant who pollutes a waterway knowing
that others are polluting the same waterway
is acting in concert with those others. Hence,
the defendants are jointly liable, and each one
becomes responsible for the full damage suf-
fered by the plaintiff. This obviates the neces-
sity of apportioning damages. Indiana follows
this approach if the defendants’s pollution
amounts to a public nuisance. The other Great
Lakes Basin States and private nuisance suits
in Indiana still place the burden of apportion-
ment upon the plaintiff.

In most cases, the plaintiff petitions the
court for an injunction or decree of abatement
against further pollution. Although there is

‘no need to show the proportionate responsibil-

ity of each polluter in a suit for abatement, as
there is in a suit for compensatory damages,
such suits offer obstacles of their own. The
plaintiff will be barred from relief if he has
waited an inordinate amount of time to bring
suit, He may also have to show, particularly
where lake pollution is involved, that he him-
self is not guilty of contributing to the pollu-
tion of the waters. Most important of all, the
plaintiff must convince the court that the
hardship of abatement upon the defendant is
not greater than the hardship of pollution
upon himself. (The Illinois courts have osten-
sibly eschewed this “balancing of hardships
test” in favor of the notion that there should
be a remedy for every wrong.) All of this adds
up to the fact that no State can rely on private
litigation to maintain water quality.

2.4.9 Pollution aﬁd Public Nuisance

Public regulation of water quality had its
origins in the common law doctrine of public
nuisance. A public nuisance existed where a
person used his property in such a way as to
interfere with the health, safety, or welfare of
the public. The common law has been but-
tressed in all Basin States by statutes that
specifically declare that water pollution is a
public nuisance subject to abatement and
penalties. Though these statutes are still in
effect, for all practical purposes they have
been superseded by the broad regulatory
legislation invested in the State pollution
abatement agencies.
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2.5 Percolating Ground Water

2.5.1 English Rule

Two common law rules govern the use of
ground water in the Great Lakes Basin
States: the rule of absolute ownership and the
rule of reasonable use.

Under the older of the two, the rule of abso-
lute ownership, also known as the English
rule, the landownéer has dominion over the
percolating ground water to theextent that he
may apply all that there is to be found to his
own use. Percolating waters are those that
ooze, seep, or filter through the ground be-
neath the surface without a defined channel.
(Underground streams are governed by the
same laws governing watercourses.) If the
landowner chooses to drain the entire supply,
including that of his neighbor, there is no lia-
bility. The rule does not necessarily mean that
the owner may use the water if his sole pur-
pose is to maliciously interfere with the use of
ground water by surrounding landowners.
Also, a landowner may not directly or inciden-
tally use his ground water to corrupt or make
unfit for use the well or spring of another user.
In a 1903 Wisconsin case!! the court did, how-
ever, interpret the rule as permitting a land-
owner to take water maliciously and for the
- sole purpose of preventing his neighbor from
using it. None of the other Great Lakes Basin
States following the absolute ownership rule
(Illinois, Indiana, Ohio, New York, and Penn-
sylvania) allow a malicious use of the water. It
is also unlikely that these States require the
pumper to use the water on his own land.

2.5.2 American Rule

Under the reasonable use rule, or so-called
American rule, one overlying landowner may
freely take ground water from beneath his
land, though he thereby deprives an adjoining
landowner of the use of-the water, as long as
the use is reasonable. In determining rea-
sonableness the courts often consider only the
use that the pumper makes of the water with-
out examining the effects such use may have
on other landowners. Although a Minnesota
decision!? also considers the rights of other
landowners, more recent decisions in Min-
nesota and New York appear to follow the rea-
sonable use rule.

* The reasonable use rule discussed here in
connection with percolating ground water is
slightly different from the reasonable use rule

discussed earlier in connection with the ripa-
rian doctrine., Under the American rule the
courts look only at the single landowner and
ask, “Isit reasonable for him to use the ground
water on his land as he does?”’ Under riparian
doctrine, however, the courts look not only to
the one riparian owner but also to everyone
affected by his use and ask, “Does this per-
son’s use of the watercourse interfere unrea-
sonably with the rights of others to use the
watercourse?’ Michigan and Minnesota ap-
parently adhere to the American rule for both
ground water and surface water.

As in the riparian doctrine, non-exercise of
the rights to use ground water does not result
in a forfeiture of those rights. The landowner
is not assured of a specific quantity of water,
because other landowners may subsequently
increase their withdrawal and deplete the
ground water supply.

2.6 Diffused Surface Water

Diffused surface waters are waters from
rain, springs, or melting snow that lie or flow
on the surface of the earth but do not form
part of a watercourse or lake.13

Because diffused surface water has histori-
cally been regarded as a nuisance rather than
avaluable resource, most of the law deals with
its disposal. Traditicnally two property rules
have been applied where a landowner diverts
diffused surface water to protect his own
property: the common enemy rule and the civil
law rule. More recently a third rule has de-
veloped, the reasonable use rule.

2.6.1 Common Enemy Rule

Under this rule a landowner can take any
measures hecessary to keep diffused surface
water from his lands, even to the detriment of
other landowners. This means that an upland
owner cannot insist that waters be allowed to
follow their natural course from upland to low-
land against his lowland neighbor. Fur-
thermore, it means that a landowner can
drain water from his lands onto his neighbor’s
lands without incurring liability for damages.
Indiana, New York, and Wisconsin follow this
rule; however, Indiana case law has estab-
lished three exceptions to this rule,

2.6.2 Civil Law Rule

' This rule declares that the laﬁdow_ner ha_s



the duty to receive surface water from above
his land, and he has the corresponding right to
have the water flow from his land to land
below him. Illinois, Michigan, Ohio, and Penn-
sylvania (rural only) follow this rule.

2.6.3 Reasonable Use Rule

Under this rule the landowner is allowed to
act ag he wishes aslong as his actisreasonable
in light of all the circumstances. Minnesota
and Pennsylvama (urban) follow this rule.

The few cases in the Great Lakes Basin
States that have dealt with the issue of bene-
ficial use of diffused surface water indicate
that such water should be approached in the
same manner as ground water use under the
absolute ownership rule.

2.6.4 Flood Waters

The common law distinction between wa-
tercourses and diffused surface water is rele-
vant not only to water use but to drainage and
flood control. The right of a landowner to pro-
tect his lands from, or to rid his lands of, dif-
fused surface water as mentioned is governed
by three different doctrines in the Great
Lakes Basin. These are the common enemy
rule, the civil law rule, and the rule of rea-
sonableness. The right of a landowner to pro-
tect his lands from the overflow of waterways
is governed by the doctrines of private and
public nuisance.

Diffused surface water flows in accordance
with the law of gravity, from areas of high
ground to areas of low ground. Most of the
cases at common law have involved the issue
of to what extent a person can interfere with
the natural flow of water to protect his lands
from inundation. Two main doctrines govern
this point, the common enemy rule and the
civil law rule. Indiana (with exceptions), New
York, and Wisconsin (with reasonableness
stipulations) follow the common enemy rule,
while Illinois, Michigan, Ohio, and Pennsyl-
vania follow the civil law rule. Minnesota has
rejected both rules and follows a rule of rea-
sonableness.

The notion underlying the common enemy
rule is that a landowner can take any meas-
ures necessary to keep diffused surface water
~ from his lands, even to the detriment of other

landowners. (A noted exception to this rule is
Indiana.) This means that an upland land-
owner cannot insist that waters be allowed to
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follow their natural course from upland to low-
land, as against his lowland neighbor. It fur-
ther means that a landowner can drain water
from his lands onto his neighbor’s lands with-
out incurring liability for damages. The civil
law rule, on the other hand, attaches great
significance to natural drainage. Under it a
landowner cannot alter the manner of flow of
surface water onto the lands of another
against the objections of that other. Nor can a
lowland owner prevent the natural drainage
of water onto his lands from those of his up-
land neighbor. Finally, the rule of reasonable-
ness is just what the name suggests. Each
case is judged according to its own facts. This
rule affords ﬂex1b111ty, but at the price of clar-
ity.

These common law rules have been medified
only slightly by the courts and the legisla-
tures, States following the common enemy
rule have softened its harshness by a proviso
to the effect that water cannot be maliciously
discharged onto the lands of another or with
unnecessary force and volume. The common
enemy States have also passed statutes that
abrogate the rules in the case of highway and
railroad construction by requiring the build-
ing of drainage ditches along the right of way.
In all of the States there are statutory provi-
sions for the establishment of special purpose
districts through which landowners can coop-
erate in their efforts to protect and drain
lands.

Accordmg to the doctrine of prlvate nui-
sance, it is unlawful for any person to main-
tain an artificial condition upon his land that
interferes unreasonably with the rights of
other landowners to use and enjoy their
property. Under the doctrine of public nui-
sance it is unlawful for a person to maintain a
condition upon his land that endangers the
health, safety, or welfare of the general public.
These doctrines apply to flooding in that it is
unlawful to maintain an artificial condition -
upon one’s lands that will obstruct the flow of
water in a floodway and thereby increase the
velocity and height of the flood to the detri-
ment of other landowners or of the public. An
artificial condition is any condition brought
about by the acts of men, including flood con-
trol structures such as levees and embank-
ments. It is not unlawful per se to maintain an
encroachment upon a floodway. Each situa-
tion is judged according to its own circum-
stances.

These rules do little to deter the placing or
maintaining of encroachments in river chan-
nels and floodways.'* This is partly because
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persons who desgire to build in a floodway gen-
erally do not consider the possibility that the
envisioned structure might cause or aggra-
vate flood damage to others. More impor-
tantly, the chances of an injured party recov-
ering a judgment in a law suit are extremely
remote, because the injured party has the
burden of proving to what extent a given en-
croachment has caused or aggravated flood
damage to his property. This is very difficult to
prove in most cases. There is almost no prece-
dent in common law for the prevention or re-
moval! of encroachments before they have
caused flood damage. They are concerned only
with redressing wrongs after they have oc-
curred.

A far more efficacious approach to floed
problems would involve two steps. The first
would be to prohibit the presence of en-
croachments in floodways that are likely to
aggravate flooding, and to provide for the re-
moval of such encroachments before they can
cause damsdge, The second step would be to
prohibit or discourage the presence in flood
plaing of structures that are likely to suffer
damage from floods of expected severity. Only
a few of the Great Lakes Basin States have
taken these steps to control flood damage
through land use regulation.1s

2.7 Interbasin Water Diversion

The traditional common law riparian doc-
trine, which for the most part is still in effect
today, forbids the transfer of water between
watersheds. States can and have legislated
exceptions to this general doctrine within
their own political boundaries.

2.8 Interstate Diversion—Lake Michigan

On December 23, 1957, the Great Lakes
States of Michigan, Minnesota, New York,
Ohio, Pennsylvania, and Wisconsin filed an
application for a reopening and amendment of
the decree of the United States Supreme
Court dated April 21, 1930. Their aim was to
require the State of Illinois to return to Lake
Michigan the treated effluent derived from
domestic pumpage from the Lake, On
November 3, 1958, the plaintiff filed an
amended application for the same relief.
The amended application did not question the
right of Illincis to take domestic pumpage
from Lake Michigan provided its effluent was
returned to the Great Lakes Basin.

On June 29, 1959, the Supreme Court en-
tered an order granting the amended applica-
tion for a reopening of the decree of April 21,
1930, and appointed Albert B. Maris, Special
Master. Hearings for the receipt of evidence
were held beginning October 21, 1959, and end-
ing July 11, 1963. The Special Master submit-
ted his report to the United States Supreme
Court for the October Term, 1968.

On June 12, 1967, the United States Su-
preme Court decreed that the State of Illinois
may not divert water from Lake Michigan and
its watershed in excess of an average of 3,200
cubic feet per second. The water is to be appor-
tioned by the State of Illinois among its muniec-
ipalities, political subdivisions, agencies and
instrumentalities for domestic use or for di-
rect diversion into the Sanitary and Ship
Canal to maintain it in a reasonably satisfac-
tory sanitary condition.

The decree further stated that the State of
Hlincis may make application for a modifica-
tion of this decree to permit diversion of addi-
tional water from Lake Michigan for domestic
use when and if it appears that the reasonable

~water needs of the northeastern Illinois met-

ropolitan region cannot be met from the water
resources available to the region. Available
water resources include both ground and sur-
face water and the water authorized by Act of
Congress and permitted by this decree to be
diverted from Lake Michigan. Additional
water will be diverted if it appears that all
feasible means reasonably available to the
State of Illinois and its municipalities, politi-
cal subdivisions, agencies, and instrumen-
talities have been employed to improve the
water quality of the Sanitary and Ship Canal
and to conserve and manage the water re-
sources and water use in the region in accord-
ance with the best modern secientific knowl-
edge and engineering practice,

2.9 Common Law Modification

Three aspects of-the common law cause an
inefficient use of water resources:

(1) Generally, water can only be used on

riparian land.

(2) Because reasonableness is a nebulous
concept and because riparian water law rights
are not forfeited by non-use, the common law
affords no assurances to water users that a
given quantity of water will be available to
them.

(3) In many Great Lakes States non-
consumptive public water rights inhere only



in those waters that meet the Federal test of
navigability. This limits the resources avail-
able to the public for recreational and aes-
thetic needs. (Michigan, Minnesota, New
York, Wisconsin; and in some cases Ohio, are
notable exceptions.)

To some extent, the common law itself af-
fords ways to circumvent these difficulties.
Courts will not enjoin or penalize non-riparian
use where it does not cause actual damage to
riparian owners. Uncertain water rights en-
gendered by common law rules can be firmed
up by purchasing the water rights of other
riparian landowners or through prescription,
i.e., through open and adverse use of waters to
the detriment of other landowners for a
period of years (20 years in most States, 10
years in Indiana since 1951). Courts in Wiscon-
sin, Minnesota, and Michigan have sup-
planted the commereial test of navigability

.with a recreational test, which will allow more

non-consumptive uses.

Although the common law has the capacity
to grow and change as the needs of society
demand, the process of judicial evaluation is
slow and uncertain at best. To accomplish the
needed changes, the Basin States have turned
to the faster and more certain process of legis-
lation to effect needed changes and modifica-
tions. The public can acquire rights to riparian
land and water rights through condemnation,
as previously noted. Generally, the following
modifications of the common law have been
made by Basin States:

(1) Statutes have been enacted that re-
quire approval of an administrative agency
before water can be withdrawn from what-
ever water sources are covered by the statute.

(2) Some statutes permit the use of water
on non-riparian lands or lands that do not
overlie a ground-water source.

(3) Some statutes help to firm up water
rights by establishing priorities or prefer-
ences, or by providing for forfeiture of unexer-
cised use of water rights.

(4) Some statutes enlarge or protect public
rights to use water resources for water supply.

These statutory modifications, developed
to better manage and clarify rights with re-
gard to public and private use of our water and
related resources, will be categorically dis-
cussed in Section 4, a comparative survey of
State powers, programs, and policies.

2,10 Legislated Modifications

The previous discussion of common law il-
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lustrates that certain judicial principles may
be abrogated or modified by statutory enact-
ments. These changes are apparent in the
many statutes that in some manner affect the
waters of the Great Lakes Basin.

For clarity and convenience, this report dis-
cusses common 