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SYNOPSIS

The Great Lakes Basin has been trans-
formed since its early settlement in the 17th
century from a wilderness to the industrial
heartland of North America. In the 19th cen-
tury 300,000 people lived in the Basin. Today
the population approaches 30 million, and it is
predicted that by the end of the eentury the
population will have doubled te 6C¢ million
people.

A basic but unwritten attitude has guided
this transformation. That policy can be ex-

pressed in two words: development and free-.

dom. The Lakes have been considered a great,
essentially unlimited resource to be used. Pub-

lic policy appears to have focused on what

would speed the development of the Great
Lakes. Freedom seems to have been the cho-
sen instrument to encourage development. A
host of independent agents (i.e., individuals,
industries, and the publie) have indulged their
appetite for convenient transportation,
power, abundant water supplies, and recrea-
tion. The people of the Basin individually and
collectively have used the Lakes as the ulti-
mate receptacle for their domestic, industrial,
and now their general environmental wastes.

Gradually, however, governments have in-
tervened with policies designed to influence,
manage, or actually direct developmental ac-
tivities. Governmental concern is manifested
in recommendations concerning public policy,
statutory authorities, and institutional ar-
rangements.

This appendix focuses on those water and
related land resource problems within the
Great Lakes Basin whose solutions may ulti-
mately hinge upon new legal or institutional
management tools.

Jurisdictional Problems

Inter-Level

The Federal, State, and local levels of gov-
ernment each play an important role in water
resources management. At times these roles
conflict. Perhaps the most contested issue in

polities is the relationship of these three levels
of government to one another.

It is usually given under our system that all
powers not specifically granted to the Federal
government are reserved for the States. The
powers delegated to local governmental units
are generally strictly construed and may be
withdrawn by the State legislatures through
the process of statutory enactment or repeal,
if such given powers are not constitutionally
vested. Constitutional powers, however, can
only be revoked by constitutional amendment.
In some State constitutions there iz a home
rule provision. Such a provision changes the
rule that delegations of power to local gov-
ernments should be strictly construed and
grants the broad power to carry on local gov-
ernment within a specified area.

The Federal government’s powers are
mostly limited to those enumerated in the
Constitution. Generally they can be revoked
only by constitutional amendment. From the
standpoint of water resources development,
the most important Federal power has been
the power to regulate foreign and interstate
commerce. In view of the construction thatthe
Supreme Court has given the “commerce
clause” in conjunction with the ‘‘necessary
and proper clause” and the ‘“supremacy
clause,” it can be said thatl the Federal gov-
ernment may interpret the power to manage
water resources almost completely if the Con-
gress chooses to do so. Despite the tremendous
growth of Federal involvement in water re-
sources development since Chief Justice Mar-
shall first equated navigation with commerce
in 1824, it is still the announced policy of Con-
gress that water resources management
should be a primary responsibility of the
States.

Between Branches

The United States Constitution separates
the functions of the legislative, executive, and
judicial branches of government. This separa-
tion of functions also oceurs at the State level
and, to a much lesser degree, at the local level,
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but the separation is far from perfect. Consid-
erable overlapping of power and function oc-
curs. The entire body of common law is made
up of principles accepted by the courts. Execu-
tive agencies continually write regulations in
their effort to carry out duties delegated to
them by the legislatures. Executive agencies
also have the power to judge. The hearings
held by executive agencies are hardly distin-
guishable from hearings held by courts of law.
The major jurisdictional problems arise from
the fact that circumstances or the legislatures
- do not always make clear the relationship be-
tween courts of law and administrative agen-
cies. Private litigants, for example, sometimes
find that they must seek their remedies from a
particular agency before they can get into
court, only to have the court ignore the find-
ings of the agency. Responsibility for resolv-
ing jurisdictional problems caused by conflict
between branches of government rests
primarily with the legislatures. Solutions lie
within their grasp.

L

. Inter-Agency

At all three levels of government, numerous
agencies have varying degrees of responsibil-
ity in the area of water rescurces manage-
. ment. To the extent that their powers and re-
sponsibilities are not clearly defined or to the
extent that they overlap, jurisdictional prob-
lems are created. To ameliorate these difficul-
ties, there has been a trend toward consolida-
tion. At the local level, many States have au-
thorized the creation of multipurpose districts
with powers to manage water resources, Many
States have united agencies having authority
over water resources into a single ageney or
have established new coordinating mecha-
nisms. At the Federal level, heads of six Fed-
eral agencies having authority over water
resources have been brought together to form
the Water Resources Council. Its major func-
tion is to coordinate the activities of these
agencies. .

In the United States, governmental powers
are divided vertically between three levels of
government, horizontally between three
branches of government, compartmentally
between 50 States, and administratively be-
tween countless bureaus and agencies. These
lines of division are not clear. Such a system of
diffuse powers is not ideally designed for the
efficient management of water resources.

Existing water resources organization
should be simplified to eliminate duplication

of functions, to provide for a more logical
grouping of functions, and to facilitate coordi-
nation of the various aspects of water pro-
grams. Proposals to achieve these general
goals will vary in scope as they reflect geo-
graphic differences, adequacy of existing ad-
ministrative machinery, and the social and
political traditions within each State. State-
Federal considerations for such mechanisms
are discussed in Appendix F20, Federal Laws,
Policies, and Institutional Arrangements.

Other Related Actions

Correlation of Hydrologic Data with the Legal
Machinery ‘ :

Students of water resources management
have been disturbed by the difference existing
between the legal view of water (surface wa-
ter, diffused surface water, percolating water,
and underground water law) and the reality of
the hydrologic cycle. The suggestion has been
made that the law should be reformed to re-
flect the unity of the hydrologic cycle. How-
ever, reformation of the law at this point
would be premature. This is because grave
constitutional questions would be raised
(Btates in the Great Lakes Basin view water
rights as property), and because case law has
produced few cases that are inconsistent with
science, inasmuch as they speak on an individ-
ual basis at the same point in the hydrologic
cycle. Another hindrance to reform is that
scientific studies of the hydrologic cycle are
still in their infancy.

The most prudent course at this time is to
deepen the understanding of data presented
by hydrolegy so that future laws and actions
are not based on false assumptions.

Class Action Suits

All Basin States should consider adopting
State legislation that would permit the initia-
tion of class action by either damaged or non-
damaged citizens or by local or State gov-
ernmental agencies as an additional means
for securing relief from actions that damage
the environment. Provisions of such legisla-
tion should, however, include precautions that
bar frivolous suits. Schedules established by
State agencies for abating pollution should be
protected from time delays, which could be
evoked by such court action,



Federal Clearinghouse and Data Bank

There are thousands of products now in use
that may adversely affect the environment.
New compounds are being introduced daily
without adequate knowledge of their envi-
ronmental effects, We require extensive test-
ing of medicines and pesticides before they are
marketed. We must go farther and begin to
systematically screen all new.compounds used
in industry and home before they are mar-
keted. Products that contain unknown, un-
tested, and possibly harmful pollutants may
very likely be involved in interstate com-
merce, which would seriously limit the ability
of an individual State to take effective action.
Establishment of a national clearinghouse
appears a logical way of achieving such pro-
tection. '

States would then be able to use a data bank
to obtain information as to the design, con-
‘tents, and environmental impact of all prod-
ucts on the market. This would facilitate deci-
sion-making and keep the States abreast of
the latest research on all products.

Public Waters

Traditionally public rights in the use and
enjoyment of water have hinged upon vague
definitions of public ownership and of navi-
gability which were often difficult to substan-
tiate. As the mobility of society increases and
the resultant pressures for optimum use of
thig resource increase, decisions that deter-
mine public rights should be properly defined
by statute. Legislated definitions of public
waters should replace the past common law tie
to navigability.

Citizen Education

Legislation supporting public school con-
servation courses that deal with the appreci-
ation, alternative use, and management of gur
environment are recommended to enlighten
future leaders as to our environmental prob-
lems. There is an urgent need for adequate
citizen understanding of the environment, as
the basgic social, physical, economie, and
ecological issues affecting it increase with
population growth and technological ad-
vances.

Synopsis wvit

Environmental Safeguards

All State and Federal legislation should be
reviewed with an eye to better coordinating
agencies and levels of government for op-
timum environmental protection and benefit
from public expenditures.

Surface Water Use and Management
Withdrawal and Nonwithdrawal

Costs and benefits of surface water with-
drawal uses are tied directly to the quality of
the water body used. In the Great Lakes Re-
gion this economic factor is magnified by the
Great Lakes themselves. All of the water from
the study area flows into the Great Lakes
where it remains for the benefit or detriment
of residents for generations to come. To avoid
negative consequences of inappropriate con-
trols or inaction itself, legislative consid-
erations should be given careful review by
each appropriate governmental entity operat-
ing within the Great Lakes Basin to ensure
that their management tools include controls
necessary to protect this most abundant but
delicate of natural resources.

Recommendations concerning nonwith-
drawal uses of waters cannot totally be sep-
arated from withdrawal uses. One either
complements or impairs the other, especially
in the area of pollution control. The topics of
water for withdrawal and nonwithdrawal uses
are therefore combined in the following rec-
ommended considerations:

(1) adoption of procedures to train and/or

- certify waste treatment plant operators

(2) granting of immediate pollution abate-
ment powers to the State pollution control
agency in emergency situations (i.e., mereury
discharges, cyanide discharges, oil spills, ete.)
without first going through the court process

(3)regulation at the State or Federallevelto
control the manufacture, sale, and use of hard
and persistent pesticides

(4) establishment of a coordinated, com-
prehensive, possibly interstate, State-
Federal, and internationally financed
partnership for Great Lakes water quallty

monitoring

(6) adoption of uniform (interstate and
State-Federal) regulations governing recrea-
tional and commercial watercraft waste
treatment, and the related provision of ade-
quate complimentary disposal facilities where |
needed.



-

viti Appendix S20

(6) implementation of more attractive in-
centives for non-municipal waste treatment
facilities. Such programs could include mutu-
ally favorable tax incentives or the establish-
ment of regional utility authorities with tax
exempt bonding powers that could be repaid
through revenues.

(7) adoption of authorities to maximize
selected nutrient removal from wastewater
discharge

(8 statutory measures to insure preserva-
tion of significant wetlands, Great Lakes
marshes, shoals, and river estuaries from
drainage, filling, and pollution. Development
of wetland preservation ordinances, wetland
bank programs (similar to the soil bank pro-
gram), and zoning enabling legislation could
be employed.

(9) establishment of programs for the pre-
determination of sites that have high poten-
tial for recreational land and power plant de-
velopment

(10) legislation permitting the designation
and preservation of unique ecological areas
and habitats for rare and endangered species

(11) legislative policy enactments to assure
the protection of environmental areas and fish
and wildlife habitat

(12) development of the necessary adminis-
trative or legislative actions to give ocean sta-
tus to Great Lakes ports and the establish-
ment of a more favorable toll structure on the

St. Lawrence Seaway to permit fair competi-

tion with coastal ports

(13) strengthening of State laws regarding
the protection of artifacts of public signifi-
cance in Great Lakes waters

(14) increased funding for the U.S. contribu-
tion to the sea lamprey control program for
protection of the Great Lakes fishery

(15) the requiring of logging of oil losses by
ship masters for protection of the Lakes from
such discharges. Recording of losses could be-
come mandatory, with license revocation for
repeated violation

(16) effective legislation in the area of water
management. (possibly an interstate task
force) to prevent new pollution sources, to re-
quire the reporting of effluent content, to pro-
vide funds to monitor the waters to determine
sources of poliution, to require the abatement
of pollution by the pollutor, and to provide the
necessary powers in emergency situations to
prevent pollution disasters and to recover the
costs
emergency

(17) development of off-shore drilling and
mineral exploration regulations for each

incurred from the cause of the-

. Lake, by State agreements or other agreed

upon institutional arrangement for Great
Lakes protection

(18) establishment of authorities for coordi-
nation, comprehensive program development
and management

(19)development of contingency plans for oil
pollution. clean-up in the Plan areas with
mutual assistance pacts for industries.

Related Land Use and Management

A major limitation upon the effectiveness of
water resources management in the United
States is the decentralized authority over
land use controls. Provisions for land use regu-
lations in most instances are permissive
ratherthan compulsory, disjoined rather than
coordinated, oriented to political boundaries
rather than watersheds, and fall under the
Jurisdiction of local political units, which often
do not have the legislative, fiscal, or technical
resources to perceive and provide solutions to
the problems. Effective management and
functional land use management must go
hand in hand if each is to reach its ultimate
objective of a quality environment at an eco-
nomically acceptable price.

The following legislative considerations are
presented to illustrate those areas in which
land related regulatory measures could be
strengthened or adopted to provide a more fa-
vorable climate for optimum water resource
protection and management.

(1) development of a coordinated authority
at the State level for the planning and regula-
tion of related land use management and de-
velopment practices

(2) merger of resource planning with com-
prehensive planning, i.e., relate land, air, and
water aspects to the social and economic levels
of planning and management at the State and
Basin levels

(3) adoption of State Great Lakes shoreland
management programs for protection against
erosion, scenic and environmental damages,
and waterfront blight :

(4) adoption of legislation that would insure
the implementation of proper flood plain man-
agement. Legislation should be left to the dis-
cretion of each individual State, but examples
of courses of action would include State-im-
posed flood plain regulations, the. option of
local regulations developed within specified
criteria, State regulation via a use permit sys-
tem, State flood plain limit delineation, and
disclosure laws



(5) legislation controlling sedimentation and
erosion resultlng from land development, and
uses that require ciearing and g'radmg and/or
other earth changes

(6) regulation of Great Lakes fills

(7) intensification of land management
practices to minimize the amount of sediment
and nutrients flowing to the Great Lakes

(8) amendatory legislation permitting the
U.S. Army Corps of Engineers to construct
protective works to prevent damages to public
and non-public shorelands. Such legislation
would be similar to that new provided—via
local government sponsor—for flood control
works on public and non-public lands..

(9) legislative incentives, possibly in the
form of property tax relief, to encourage pri-
vate land owners to permit hunting on their
lands and/or possibly the initiation of some
sort of user fee for non-consumptive users of
lands

(10) zoning or similar regulations of public
land as to time and place for use of off-road
vehicles such as snowmobiles, trail bikes, and
all terrain vehicles

(11) legislative or pohcy declslons to pre-
serve and protect scenic and historic sites and
areassituated onthe Great Lakes shorelands.

Subsurface Water Use and Management

Problems in developing ground water re-
sources are related to both natural and man-
made conditions. The natural problems in-
clude those of poor quality and low yield aqui-
fers. Man-made problems include pollution,

ix

overdevelopment and/or improper develop-
ment of the ground water rescurce. The un-
regulated or uncoordinated mining of un-
derground minerals and gases and the prac-
tice of deep well disposal can also have a det-
rimental effect upon the ecology of the region.
Fortunately, with foresight and appropriate
legislative support, man-made problems are

. manageable. Areas where legislative support

should be considered within the Great Lakes
Basin include

(1) regulation to prevent the overdevelop-
ment of ground water resources in areas de-
lineated by extensive technical study, i.e., well
spacing and withdrawal volumes

{2) requirement that plugging, filling, and
capping procedures be followed for well aban-
donment

(3) clarification of the extent of the right of
municipalities to extract ground water from -
beneath property outside their municipal
limits

(4) development of a stricter body of ground-
water pollution control laws and legislation
fostering greater research and record keep-
ing including mapping capabilities, recharge
data collection, and water movement

(5) development of provisions that would re-
quire State certification of and reporting by
waste treatment operators discharging
wastes into ground water

(6) regulation of sanitary landfill and solid
waste disposal sites to include the protection
of ground-water resources

{7y mine abandonment regulations for re-
source protections

(8) strict regulation of waste disposal wells

(9) establishment of rights to ground water.
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FOREWORD

This appendix, prepared as a basis for com-
parative analysis of States and levels of gov-
ernment, was produced with the cooperation
of staff from the States of Illinois, Indiana,
Michigan, Minnesota, New York, Ohio, Penn-
sylvania, and Wisconsin. The contribution of
each State and Commonwealth was ac-
complished with its own funds and personnel.
Without the sincere and persistent efforts of
many individuals in State agencies, this ap-
pendix would not have been possible.

This compendium of State laws, policies, and
programs, if periodically reviewed and up-

dated, will serve indefinitely as a useful guide -

for future legislative policy decisions.

The information contained in this appendix
was compiled through the cooperative efforts
of the State Laws, Policies, and Institutional
Arrangements Work Group under co-chairmen
Karl R. Hosford, Michigan Water Resources
U.S. De-
partment of Justice. Other work group mem-
bers are listed below:

Nicholas Barbarossa, Department of Envi-
ronmental Conservation, New York

Ambrose F. Brennen, Department of En-
vironmental Conservation, New York

Maryellen A. Brown, U.8. Department of
Justice

John M. Cain, Department of Natural Re-
sources, Wisconsin

Charles L. Crangle, State Office of Planning
Coordination, New York

John Daly, State Office of Planning Coordi-
nation, New York

Dr. Frank DeMarinis, Cleveland State Uni-
versity, Qhio

George H. Eagle, Department of Health,
Ohio

Arthur Ernstein, U.S. Army Corps of En-
gineers, Chicago

William N, Frazier, Department of Envi-
ronmental Resources, Pennsylvania

S. L. Frost, Department of Natural Re-
sources, Ohio

Daryl Hessel, Department of Natural Re-
sources, Ohio 7

Henry J. McGurren, U.8. Army Corps of En-
gineers, Chicago

William D. Marks, Department of Natural
Resources, Michigan

Charles Morrison, Jr., Department of Envi-
ronmental Conservation, New York

Paul Solstad, State Planning Agency, Min-
nesota .

Earl A. Terpstra, Soil Conservation Service,
U.S. Department of Agriculture, Michigan

Richard L. Wawrzyniak, Department of
Natural Resources, Indiana

James R. Webb, Department of Business
and Economic Development, [llinois

Andrew R. Yerman, Department of Envi-
ronmental Conservation, New York
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INTRODUCTION

The Great Lakes Basin States are actively
involved with many problems of water and re-
lated land resources management. Numerous
Federal, State, and local agencies are actively
engaged in the planning, development, pres-
ervation, and management of water supply,
pollution abatement, flood protection, fish,
wildlife, and recreation areas. Although the
Federal role in resource management has
been expanding in response to the demands of
an increasingly complex economic and social
structure, most water-related functions of
government remain primarily within the
sovereign responsibility of the States and
their political subdivisions.

State laws deal with many facets of water
and related land resources. The powers and
duties of State agencies, local municipalities,
and special purpose districts have their origin
in State constitutions and statutes. Similarly,
the rights and obligations of individuals and
private interests pertaining to these vital re-
sources are regulated largely by State laws
and court decisions. These regulatory means,
however, often vary greatly from State to
State, as do the administrative structures for
their implementation,

In 1962 Senate Document No. 97 directed
close cooperation in planning by Federal
agenecies “to the end that regional, state, and
local objectives may be accomplished to the
greatest extent consistent with national ob-
jectives.” Further, with the passage of Public
Law 89-80, the Water Resources Planning Aect
of 1965, it was declared to be the policy of the
Congress to encourage the conservation, de-
velopment, and utilization of water and re-
Iated land resources of the United Stateson a
comprehensive and coordinated basis by the
Federal government, States, localities, and
private enterprise with the cooperation of all
affected Federal agencies, States, local gov-
ernmentg, individuals, corporations, business
enterprises, and others concerned. To this
end, the Great Lakes Basin Commission was

xxi

created under Title II of P.L. 89-80, and the
State Laws, Policies, and Institutional Ar-
rangements Work Group was formed to pro-
vide a coneise overview of the water law and
institutional arrangements for water use and
management for each State and Federal
agency involved in water and related re-
sources management within the Great Lakes
Basin.

. The use, regulation, and preservation of
water in the Great Lakes Basin is ac-
complished by a complex system of State and
Federal court decisions, local, State, and Fed-
eral statutes, administrative policies and pro-
grams, and individual and corporate discus-
sion, all of which is subject to the uncertainty
of nature.

This appendix is not an inventory and com-
pilation of the statutory and case laws that
govern water resource administration in the
Great Lakes Basin. Rather, itis acomparative
regional analysis of these regulatory sources.
It compares water rights and management in
the Basin with those in other regions. The in-
formation contained here is not a legal guide
to water resource administration, but a vehi-
cle to convey the basis on which the people of
the Great Lakes Region have chosen to use
their water.

The appendix may serve as a ready refer-
ence to legislators and government officials
interested in existing legal and institutional
conditions governing the availability, use, and
management of water and related resources
within the Great Lakes Basin. It may also be
used in comprehensive river basin planning as
a basis for judgments regarding institutional
approaches capable of solving both projected
short- and long-term problems.

This appendix cites numerous rules, regula-
tions, and statutes, intended solely as refer-
ences, If detailed information is reqguired, the
specific statute of the concerned State or
States and professional legal counsel should
be consulted.



Section 1

CONSTITUTIONALITY OF WATER USE LEGISLATION

1.1 Introduction

The power of the Statesto adopt and revamp
their laws is great, but it is not unlimited.
Each State government is prohibited by both
the United States Constitution and its own
State constitution from doing certain things
that derogate individual rights. The most im-
portant issue to be raised in connection with
water use legislation is whether such legisla-
tion amounts to a taking of private property
without due process of law, or whether it is a
valid exereise of the State police power in the
furtherance of public health, safety, and wel-
fare. There is no clearly defined line between
statutes that are confiscatory and statutes
that are merely regulatory. Generally, the
courts will uphold any statute that is designed
to meet a legitimate public need in a rational
fashion and falls within the constitutional
guarantees provided by the Federal and State
constitutional provisions. '

Various soureces enunciate the legal doc-
trines and principles that govern and regulate
water and its uses. Those of primary impor-
tance are the Federal and State constitutions,
common law decisions, and statutory enact-
ments. None of these sources alone determine
the legal right pertaining to water law. Each
supplements the other. Each part of this body
of water law will be discussed.

1.2 Jurisdiction

The government of the United States can
claim no powers that are not granted to it by
the Constitution. Powers actually granted
must be expressly given, or given by necessary
implication. Clauses of the United States Con-

-stitution that explicitly or interpretively have
been applied to water include the Commerce,
Proprietary, General Welfare, War, Treaty,

and Compact Clauses, For a detailed analysis
of these provisions, see Appendix F20, Federal

Laws, Policies, and Institutional Arrange-
ments, Beginning with the case of United
States v. Chandler Dunbar Company, 229 U.S.

58, which grew out of the Federal govern-
ments’s construction of the Soo locks under
the Rivers and Harbors Act of March 3, 1909,

- and ending in the very late case of United

States v. Appalachian Power Company, 311
U.S. 377, Federal supremacy over the waters
of the nation became firmly established. Ear-
lHer cases and more detailed analysis are pro-
vided in Appendix F20.

In discussing the relative water rights of
States and the United States government in
the Appalachian case, the court said:

The states possess.control of the waters within their
borders, “subject to the acknowledged jurisdiction of
the United States under the Constitution in regard to
commerce and the navigation of the waters of river.”
St. Anthony Falls Water Power Co. v. Water Commis-
sioners, 168 U.S. 349, 366. It is this subordinate local
control that, even as to navigable rivers, creates be-
tween the respective governments a contrariety of
interests relating to the regulation and protection of
waters through licenses, the operation of structures
and the acquisition of projects at the end of the license
term.

In our view it cannot properly be said that the con-
stitutional power of the United States over its waters
is limited to control for navigation. By navigation re-
spondent means no more than operation of boats and
improvement of the waterway itself. In truth the au-
thority of the United States is in the regulation of
commerce on its waters. Navigability, in the sense
just stated, is but a part of this whole. Flood protec-
tion, watershed development, recovery of cost of im-
provements through utilization of power are likewise
parts of commerce control.

The Federal Government has dominion over the
water power inherent in the flowing stream. It is li-
able to no one for its use or non-use.

So long as the things done within the states by the
United States are valid under that power (Commerce
Clause), there can be no interference with the
sovereignty of the state. It isthe non-delegated power
which under the Tenth Amendment remains in the
state or the people.

Consequently, so long as the use and-author-
ity asserted by the United States under au-
thorization of Congress are in some way re-
lated to commerce, the exercise of such au-
thority is supreme and in fact superior to that

~of the States.

Solong as Federal works confine themselves
to within the natural boundaries of a stream
or.other body of water, there is no compensa-
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tion due to the riparian owner. For, as was said
in the Chandler-Dunbar case;.

The broad claim that the water power or the stream is
appurtenant to the bank owned by it, and not depen-
dent upon ownership of the soil over which the river
flows has beeh advanced. But whether this private
right to the use of the flow of the water and flow ofthe
stream be based vpon the qualified title which the
company had to the bed of the riverover which it flows
or the ownership ofland bordering upon the river, is of
no prime importance. In neither event can there be
said to arise any ownership of the river, Ownership of )
a private stream wholly upon the lands of an individ-
ual is conceivable; but that the running water in a
great navigable stream is capable of private owner-
ship is inconceivable.

While recognizing the supremacy of the
Federal government over water when. Con-
gress acts with respect to the above listed con-
stitutional powers, the States do have numer-
ous specific rights and responsibilities with
respect to the waters lying in their bound-

aries. These rights and responsibilities have-

been expressed in State constitutions, statu-
tory enactments, and court decisions. The re-
mainder of this Section is concerned with the
State constitutional phases of the law as it
exists in the Great Lakes Basin.

1.3 State Constitutions

1.3.1 Ilinois

Although the Illinois constitution of 1970
with its subsequent amendments does not
contain a water policy statement for the State,
it does have two provisions relative to the use
and regulation of waters within the State,

The first is found in Article IV, Section 31:

The General Assembly may pass laws permitting the
owners of lands to construct drains, ditches, and
levees for agricultural, sanitary or mining purposes,
across the lands of others and prevides for the organi-
zation of drainage districts, and vest the corporate
authorities thereof with power to construet and main-
tain levees, drains; ditches, and levees heretofore con-
structed under the laws of this State, by special as-
sessments upon the property benefited thereby.

The second provision is found following Ar-
ticle XIV, Amendments to the Constitution,
under ‘‘Sections Separately Submitted’’:

The Hlinois and Michigan canal or-other canal or wa-
terway owned by the State may be sold or leased upon
such terms as may be prescribed by law. The General
Assembly may appropriate for the operation and
maintenance of canals and waterways owned by the
State.

1.3.2 Indiana

The only reference made to water in the con-
stitution of Indiana appears in Article 10, Sec-
tion 7, and Article 14, Section 2.

Article 10, Section 7, prohibits the General
Assembly of the State of Indiana from recog-
nizing any liability to the State to pay or re-
deem any certificate of stock issued for the.
Wabash and Erie-Canal to Evansville, In-

" diana.

Article 14, Section 2, gives the State of In- -
diana concurrent jurisdiction, in civil and
criminal cases, with the State of Kentueky on
the Ohio River and with the State of Illineis on
the Wabash River, so far as those rivers form
the common boundary between Indiana and
the States,

1.3.3 Michigan

The Michigan constitution of 1963, which
became effective on January 1, 1964, contains
two provisions directly concerning the waters
of the State of Michigan.

Section 52 of Article IV:

The conservation and development of the natural re-
sources of the state are hereby declared to be of para-
mount publie concern in the interest of the health,
safety, and general welfare of the people. The le=isla-
ture shall provide for the protection of the air, water
and other natural resources of the state from pollu-
tion, impairment and destruction.

Section 12 of Article VII:

A navigable stream shall not be bridged or dammed
without permission granted by the board of super-
visors of the county as provided by law, which permis-
sion shall be subject to such reasonable compensation
and other conditions as may seem best suited to safe-
guard the rights and interests of the county and polit-
ieal subdivisions therein..

The clause providing that “a navigable
stream shall not be bridged or dammed with-
out permission granted by the board of super-
visors of the county” had its genesis in the
Michigan constitution of 1850, Article 18, Sec-
tion 4, which was understood as adopted in
furtherance of the policy of the Ordinance of
1787. The Ordinance provided that “the navi-
gable waters leading into the Mississippi and
St. Lawrence, and the carrying places be-
tween the same, shall be common highways,
and forever free” (Shepard v. Gates, 50 Mich.
495, .497; People v. Grand Rapids-Muskegon
Power Co., 164 Mich. 121). This power of the-
county is subordinate to that of the sovereign
however, as Article VII, Section 16, states that



“the legislature may provide the powers and
duties of counties in relation to highways,
bridges, culverts and airports. . . .”

The constitution also contains the following
pertinent provisions.

Article ITI, pertaining to the general gov-
ernment:

Inter-governmental agreements. . . .

Sec. 5. Subject to provisions of general law, this
state or any political subdivision thereof, any gov-
ernmental authority or any combination thereof may
enter into.agreements for the performance, financing
or execution of their respective functions, with any
one or more of the other states, the United States, the
Dominion of Canada, or any political subdivision
thereof unless otherwise provided in this constitu-
tion, Any other provision of this constitution notwith-
standing, an officer or employee of the state or of any
such unit of government or subdivision or agency
thereof may serve on or with any governmental body
established for the purposes set forth in this section
and shall not be required to relinguish his office -or
employment by reason of such service. The legislature
may impose such restrictions, limitations or condi-
tions on such service as it may deem appropriate.

Internal improvements.

Sec. 6. The state shall not be a party to, nor be
financially interested in, any work of internal im-
provement, ner engage in carrying on any such work,
except for public internal improvements provided by
law,

Common law and statutes, continuance.

Sec. 7. The common law and the statute laws now in
force, not repugnant to this constitution, shall remain
in force until they . expire by their own. llmltatmns or
are changed, amended or repealed.

Article. IV, pertaining to the legislative
branch of the goverriment: '

Ports and port districts; incorporation, internal.

Sec. 42. The legislature may provide for the incorpo-
ration of ports and port districts, and confer power
and authority upon them to engage in work of internal
improvements in connection therewith.

Article VII, pertaining to local govern-
ment, particularly cities and villages:

Public service facilities:

Sec. 24, Subject to this constitution, any c¢ity or vil-
lage may acquire, own or operate, within or without
its corporate limits, public service facilities for supply-
ing water, light, heat, power, sewage disposal and
transportation to the municipality and the inhabi-

. tants thereof.

Services outside corporate limits.

Any city or village may sell and deliver heat, power
ot light without its corporate limits in an amount not
exceeding 25 percent of that furnished by it within the
corporate limits, except as greater amounts may be
permitted by law; may sell and deliver water and pro-
vide sewage disposal services outside of its corporate
limits in such amount as may be determined by the
legislative body of the city or village; and may operate
transportation lines outside the municipality within
such limits as may be prescribed by law.
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Metropolitan governments and authorities.

Sec, 27. Notwithstanding any other provisions of
this constitution the legislature may establish in met-
ropolitan areas additional forms of government or au-
thorities with powers, duties and jurisdictions as the
legislature shall provide. Wherever possible, such ad-
ditional forms of government or authorities shall be
designated to perform multipurpose functions rather
than a single function.

Article VII, general provision on interstate
cooperation:

Governmental functions and powers.

Sec. 28. The legislature by general law shall au-
thorize two or more counties, townships, cities, vil-
lages or districts, or any combination thereof among
other things to: enter into contractual undertakings
or agreements with one another or with the state or
with any combination thereof for the joint adminis-
tration of any of the functions or powers which each
would have the power to perform separately; share
the costs and responsibilities of functions or respon-
sibilities to one another or any combination thereof
upon the consent of each unit involved; cooperate
with one another and with state government; lend
their eredit to one anetheror any combination thereof
as provided by law in connection with any authorized
publicly owned undertaking.

Article X, pertaining to property:

Eminent domain; compensation

Sec. 2. Private property shall not be taken for pubhc
use without just compensation therefor being first
made or secured in a manner prescribed by law. Com-
pensation shall be determined in proceedings in a
court of record..

State lands.

Sec. 5. The legistature shall have general supervis-
ory jurisdiction over all state owned lands useful for
forest preserves, game areas and recreational pur-
poses; shall require annual reperts as to such lands
from all departments having supervision or eontrol
thereof; and shall by general law provide for the sale,
lease or octher disposition of such lands.

1.3.4 Minnesota

Artiele II, Section 2, of the Minnesota con-
stitution provides that the State of Minnesota
shall have concurrent jurisdiction in all wa-
ters that form a common boundary with other
States.

This section further provides that navigable
waters leading into the State shall be common
highways and forever free to all citizens of the
United States from any tax, duty, import, or
toll. Such language of the State constitution is
taken from the Federal Enabling Act of Feb-
ruary 26, 1857, under which Minnesota was
admitted to the Union {11 Stat. 166-1857),. The
State jurisdictional power over boundary wa-
ters is a regulatory right and is presently not
impaired by any congressional preemption.
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Specifically, Article 1, Section &, of the United
States Constitution grants the powers to the
Federal government to regulate commerce
among the several States. Judicial construe-
tion of this constitutional provision has per-
mitted a State to exercise its jurisdictional
powers over its boundary waters, absent com-
plete Federal presumption (St. Anthony Falls
Water Co. v. Board of Water Commissioners,
168 U.S. 349, 1897; Cummings v. Chicago, 188
U.8. 410, 1903; State v. George, 60 Minn. 503, 63
N.W. 100, 1895). _

Regulatory matters that are proper sub-
Jjects of State supervision range from criminal
sanctions to public health controls to recrea-
tional projects (State v. Kuliwar, 266 Minn.
408, 123 N.W. 2d 699, 1963; State v. George,
above). Article I1, Section 2, of the State’s con-
stitution, then, gives Minnesota the power to
adopt and apply substantive legal principles
to all waters within or touching the bound-
aries of the State,

1.3.5 New York

The underlying principle of New York's
water polictes, as indicated in the following
references to the State’s constitution, its stat-
utes, and case law, is that water is a natural
' resource, not to be conquered by man, but to be
sought, recovered, processed utilized, re-
claimed, and reutilized.

The constitution of the State of New Yorkis

the basic written law of the State.

(1> Public Health

In Article 17, Section 3, the constitution
provides that

The protection and promotion of the health of the
inhabitants of the state are matters of public concern
and proviston therefore shall be made by the state and
by such of its subdivisions and in such manner, and by
such means as the legislature shall from time to time
determine,

(2) Financing of Sewage Treatment Works
and Water Supply ¥

The constitution enables counties, cities,
towns, and villages in New York to meet one of
the major problems of a heavily populated
State in financing sewage treatment facilities,
drainage systems, and water supplies.

Article 8, Seetion 2-a, of the constitution
provides that the legislature by general or

special law may authorize any county, city,

town, or village or any county or town on be-
half of an improvement district, to.provide

facilities, in excess of its own needs, for the
conveyance, treatment, and disposal of sew-
age from any other public corporation or im-
provement district, and to provide facilities, in
excess of its own needs, for drainage purposes
from any other publie corporation or im-
provement district.

Article 8, Section 2-a, also provides that the
legislature by general or special law may au-
thorize two or more publie corporations and
improvement districts to provide for a com-
mon supply of water, for the common con-
veyance, treatment, and disposal of sewage,

for a common drainage system, and to con-

tract joint indebtedness for these purposes.

Article 8, Section 2-a, further provides that
debts contracted pursuant to that article shall
be excluded from the constitutional limitation
of indebtedness imposed on municipalities.

To encourage and stimulate local action by
municipalities, New York State voters in 1963
overwhelmingly approved a referendum re-
moving constitutional debt limitations to
cover the costs of building sewage treatment
plants. The exemption, which began January
1, 1964, covers any sewage facilities con-
tracted for by a municipality during the
eleven-year period between January 1, 1962,
and December 31, 1972 (Article 8, Sections 5E
and 7).

(3) Forest Preserve

A constitutional amendment of 1894 estab-
lished the forest preserve and mandated that
“The lands of the State . . . constituting the
forest preserve as now fixed by law, shall be
forever kept as wild forest lands” (Article 14,
Section 1).

An amendment of 1913 to Article 14 deals
with the construction of reservoirs in forest
preserves (Article 14, Section 2):

The legislature may by general laws provide for the
use of not exceeding three per centum of such lands
{forest preserve) for the construction and mainte-
nance of reservoirs for municipal water supply, and
for the canals of the state. Such reservoirs shall be
constructed, owned and controlled by the state . . .
and the expense of any such improvements shall be
apportioned on the public and private property and
municipalities benefited.

Related matters are covered in the Conser-

.vation Law, Sections 460 through 466, 618.

(4) Drainage

The constitution pr0v1des that general laws
may be passed permitting owners or occu-
pants of swamps or agricultural lands to con-
struct and maintain necessary drains, diver-
sions, and dikes upon the lands of others for



drainage purposes, under restrictions and on
making just compensation (Article I, Section
7-d).

(5) Barge Canal System

The constitution also provides that the
legislature may authorize by law the lease or
transfer to the Federal government of the
Barge Canal System (Article 15, Section 4).

(6) Conservation and Protection of Natural
Resources and Scenic Beauty

Article X1V, Section 4, of the State constitu-
tion makes it the policy of the State to con-
serve and protect its natural resources and
scenic beauty, improve agricultural lands,
preserve air and water, protect shoreline and
wetlands, develop and regulate water re-
sources, and abate excessive noise.

1.3.6 Ohio

L.aws for the conservation of natural re-
sources of the State were given constitutional
status in Ohio in 1912. Article II, Section 37,
Constitution of Ohio, states

Laws may be passed to encourage forestry, and to
that end areas devoted exclusively to forestry may be
exempted, in whole or in part, from taxation. Laws
may also be passed to provide for converting into for-
est preserves suchlandsorpartsoflands ashave been
or may be forfeited to the State, and to authorize the
acquiring of other lands for that purpose; also, to pro-
vide for the conservation of the natural resources of
the State, including streams, lakes, submerged or
swamp lands, and the development and regulation of
water power and the formation of drainage and con-
servation districts; and to provide for the regulation
of methods of mining, weighing, measuring and mar-
keting coal, oil, gas and other minerals.

Subsequent court decisions interpret the
words “natural resources’ broadly, making it
clear that they include parks and recreation
lands (Menat v.Board of Park Commissioners,
108 0.8, 497; Snyder v.Board of Park Commis-

‘sioners, 125 0.5, 336).

1.3.7 Pennsylvania

Pennsylvania's constitution became effec-
tive January 1, 1968. It is the fifth such docu-
ment in the Commonwealth’s history, and it
replaces the previous constitution of 1873, The
current constitution is the consequence of
several years of study for modernizing State
government, and it embodies many earlier
amendments of the public debt limitations for
the improvement of the environment and the
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expansion of “home rule” prineciples to local
governments.

The constitution insures protection of indi-
vidual rights. In connection with the eminent
domain powers of the State, Section 10 of Arti-
cle I states ““. . . nor shall private property he
taken or applied to public use, without author-
ity of law and without just compensation
being first made or secured.” Further, Section
11 specifies, “All courts shall be open; and
avery man for an injury done him in his land,
goods, person or reputation shall have remedy
by due course of law, and right and justice
administered without sale, denial or delay
. . ." Bection 17 of Article I prevents the
enactment of ex post facto laws or any law
impairing the obligation of contracts, and for-
bids “making irrevocable any grant of special
privileges or immunities.”

The constitution makes no stipulations in
connection with the administration and man-

‘agement of natural resources, but invests su-

preme executive power in the Governor for the
execution of all laws, The General Assembly
has the power to prescribe other executive of-
ficers through legislative procedures, and ap-
proves the Governor’s appointments of agency
heads in the Executive Department of State
government.

The constitution authorizes the General As-
sembly to “establish standards and qualifica-
tions for private forest reserves, and make
special provision for the taxation thereof;
. . 7 (Section 2(b) (i) of Article VIII: Taxation
and Finance). Section 7 of the same article
defines and limits the Commonwealth indebt-
edness. Debt may be without limit if its pur-
pose is itemized in the law, and if such indebt-
edness is approved by a referendum. For capi-
tal projects, debt may be incurred without a
referendum if such debt . . . will not cause
the amount of all net debt outstanding to ex-
ceed one and three-quarters times the aver-
age of the annual tax revenues . .. in the
previous five fiscal years . . .” Also, capital
project debts “. . . shall mature within a
period not to exceed the estimated useful life
of the projects as stated in the authorizing
law, and when so stated shall be conclusive.”

In addition to the public debt stipulations
above, the constitution authorizes the Com-
monwealth to create debt and toissue bonds to
the amounts listed below for two Statewide
projects for the enhancement of environmen-
tal qualities:

Project “70”-$70,000,000 . . . for the acquisition of

law for State parks, reservoirs and other conservation
and recreation and historical preservation purposes,
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and for 'participation by the Commonwealth with

political subdivisions (for the same purpose). . . Land
and Water Conservation and Reclamation Fund or
Project

“500”-$500,000,000, . . for the conservation and rec-
lamation of land and water resources of the Common-
wealth, including the elimination of acid mine drain-
age,sewage and other pollution from the streams. . .,
the provision of State financial assistance to political
subdivisions and municipal authorities . , . for the
construction of sewage treatment plants, the restora-
tion of abandoned stripmined areas, the control and
extinguishment of surface and underground mine
fires, the alleviation and prevention of (mining) sub-
sidence . . ., and the acquisition of additional lands
and the reclamation and development of park and
recreational lands. . . .

In May, 1971, an amendment to the con-
stitution was ratified that guarantees the
right to “clean air and pure water” for the
citizens of the State,

1.3.8 Wisconsin

The Wisconsin constitution has a number of
provisions that bear on the State’s ability to
deal with water and related problems. These
will be dealt with in the order of their appear-
ance.

(1) Article 1, Section 13, dealing with the
inherent rights of a sovereign to take land for
a public purpose, stipulates that *“The prop-
erty of no person shall be taken for public use
without just compensation therefor.” This
provides a constitutional reinforecement of
that aspect of the doctrine of eminent domain
which also requires the payment of compensa-
tion for a public taking of private property.

(2) Article 8, Section 4, provides that “The
state shall never contract any public debt ex-

cept in the cases and manner herein pro-
vided.” Though the constitutionally permitted
exceptions to this injunction are few and lim-
ited as to dollar amount, this provision of the
constitution presents no serious problem in
that State-controlled dummy corporations
have borrowed heavily for many years to fi-
nance a wide range of State-level capital ex-
penditures.

(3) Article 8, Section 10, prevents the state
from carrying out “works of internal im-
provement. . . .’ However, recent amend-
ments now permit exceptions to this broad
prohibition for “the construction or improve-
ment of public highways or the development,
improvement and construction of veterans’
housing or the improvement of port facilities.”
State forests may also be acquired and im-
proved. These exceptions do not reach broadly
into the area of water and water related capi-
tal improvements.

(4) Article 9, Section 1, gives the State
jurisdiction over all waters bordering the
State and all navigable waters within the
State. The liberal definition of navigable,
adopted first in the saw-log test, and more re-
cently in Muench v. Public Service Commais-
ston, 261 Wis. 492, 53 N.W. 2d 514 (1952), states
“, . .any stream is navigable in fact which is
capable of floating any boat, skiff or canoe of
the shallowest draft used for recreation pur-
poses. . . .” This means that the State poten-
tially has a far reaching power to deal with
water-related problems. The State has used
this pewer to impose a wide range of controls,
including the regulation of dam construction,
irrigation, channel encroachments, discharge
of wastes, construction of water supply
facilities by private and municipal entities,
and level and rate of flow,



Section 2

THE COMMON LAW RELATING TO WATER RESOURCES

2.1 Introduction

A source of legal rights affecting water and
related land resources arises from a body of
law generally referred to as the common law.
Common law has been defined as:

the body of those principles and rules of action, re-
lated to the government and security of persons and
property, which derive their authority solely from us-
ages and customs of immemorial antiquity, or from
the judgments and decrees of the courts recognizing,
affirming and enforcing such usages and customs;
and, in the sense, particularly the ancient unwritten
law of England.! --

A Washington Federal district court has de-
fined common law:

The common law consists of those principles, maxims,
usages, and rules founded on reason, natural justice,
and an enlightened puhlic policy, deduced from univ-
ersal and immemorial usage and receiving progres.
sively the sanctions of the courts. Common law is gen-
erally used in contradistinction to statute law.?

Case law emanates from the judiciary when
asked to resolve an actual dispute between
two or more parties.

The court is free in such instances to choose
a rule in harmony with the State’s legal sys-
tem and conditions when there is no applicable
statutory or eonstitutional provision or prees-
tablished applicable common law rule. In
these instances, the courts may draw upon
decisions of sister States, early English com-
mon law decisions, or analogize from its own
decision in related matters.

Common law rules are those court-made
rules governing water resources that have
evolved on a case-by-case basis over centuries
of Anglo-American history, custom, and prec-
edent. These rules are given prototypical
treatment, which is to say they represent the
common law rules followed by the courts of
most of the Basin States in the absence-of
statutory modification. Unless otherwise in-
dicated, the following is a discussion of the
general common law uncomplicated by con-
tractual agreements, legislation, prescriptive
rights, or various other factors.

2.2 Deoctrine

A review of water law in force in the United
States reveals that there is a great difference
between the western States and the eastern
States in basie doctrine. The dividing line be-
tween east and west coincides quite generally
with a line through the prairie States,
separating those States with 20 inches or less
ofrainfall from those States with more than 20
inches. .

The group of States west of a line ruenning
from North Dakota to Texas, a water “short-
age’ region, operates its water laws under one
form or ancther of what is called an “appro-
priation” doctrine. This doctrine emphasizes
exclusive right of use of specific quantities of
water at a prescribed time and place subject to
the rule of beneficial use. Right of use in this
case is not dependent upon ownership of land
contiguous to the water supply, or even upon
ownership of any land in someé ¢ases,

The eastern States, which’include Great
Lakes Basin States, are generally referred to
as a water “‘excess” region and are governed
by the riparian doctrine. This sytem em-
phasizes the rights of water users in common
without regard to specific quantities, times, or
places of use. Rights under the riparian doc-
trine are dependent upon ownership of land
contiguous to the water supply. The rule of
reasonable use applies here.

Riparianism is the only doctrine used by the
Great Lakes Basin States.

2.3 Riparianism

The word “riparian” is derived from the
Latin ripa, meaning banks of the river, or the
place beyond which the waters do not in their
natural course overflow. A riparian owner or
proprietor is defined as one who owns land
bounded by a natural watercourse.

The riparian doctrine is the doctrine used
by the Great Lakes Basin States. It forms the
primary basis for the laws governing the use
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of natural surface watercourses in the States
of the Great Lakes Basin and all other States
east of the Mississippi, together with the
humid States bordering that river on the west,

The principal feature of riparianism is that
private rights in water arise only from owner-
ship of land that adjoins a natural body of
water. All such owners have equal right to
co-share in the use of the waters, so long as
each riparian is reasonable in his use. Ripa-
rian rights are further considered usufruc-
tuary in nature, That is, they are rights of use,
not ownership, of the flowing waters.

The extent of a riparian land owner’'s rights
to use the water depends to a large degree
upon the class to which the water in question
belongs. For the purposes of this discussion,
the classes of water will be placed in three
categories: watercourses, lakes, and ponds;
ground water; and diffused surface water.

24 VNatural Watercourses, Lakes, and Ponds

Generally the controlling distinetion be-
tween a stream (watercourse) and a lake or
pond is that a stream has a natural motion or
current while a lake or pond in its natural
state is at rest, It has been said that riparian
landowners have ‘“correlative usufructuary
rights in the natural condition, level, and pur-
ity’’ of watercourses, lakes, and ponds to which
their lands are riparian.® '

2.4.1 Riparian Land

Riparian land must adjoin the watercourse,
lake, or pond, and probably must lie within the
watershed of the watercourse. Riparian rights
rest upon ownership of the bank or shoe in
lateral contact with the water, and not upon
title to the soil under the water.

In administering this doctrine, the Great
Lakes States generally follow one of two tests
in determining which tracts of land are ripa-
rian and which are non-riparian. Under the
so-called “source of title test,” riparian lands
are limited to those lands bordering on a lake
or stream that have been in the same owner-
ship in an uninterrupted chain of title from
the original government patent. Seven of the
Basin States follow modified interpretations
of the source of title test. Under this test, a
conveyance by “A” of a back parcel of his
riparian land to “B” renders the transferred
parcel non-riparian, unless the deed provides

otherwise. It remaing so even though “A" sub-
sequently repurchases it. Thus a riparian
cannot “assemble’” non-riparian land and
make it riparian; a non-riparian cannot con-
vert his land to riparian status by buying a
riparian tract. Under this rule, there is a con-
tinual dwindling of riparian land. The broader
“unity of ownership” test, which is followed by
Ohio, permits the assembling of land so as to
create a larger riparian tract than was origi-
nally present. This “unity” test regards all
land under single ownership as riparian if it is
contiguous to a tract of land under the same
ownership that abuts a watercourse. .
It should be noted that the opportunity for
acceptance or rejection of the “source of title
test” or “unity of ownership test” has not pre-
sented itself to all of the Basin States’ courts.

2.4.2 Allocatioh

The natural flow theory and the reasonable
use theory are the two principal theories of
how to allocate water to riparian ownerson a
given watercourse. The natural flow theory,
an absolutist concept, gives the owner of land
abutting a watercourse the right to have the
water flow past his property in its natural
condition, unaltered in quantity or quality.
Under the reasonable use theory, each ripa-
rian is entitled to make a reasonable use of the
water in that at least a certain amount of con-
sumptive use in addition to domestic use is
permissible, taking into consideration the
needs and uses of other riparians. It can be
said that the Great Lakes Basin States gener-
ally adhere to the reasonable use theory.¢

For the most part, what is reasonable is de-
cided on a case-by-case basis, but over the
years certain uses have become regarded as
being “reasonable per se”” or “unreasonable
per se.” In such cases there ig no careful weigh-

- ing of factors to determine whether the use is

reasonable under the particular circum-
stances. Such cases are decided in a mechani-
cal fashion as a matter of law.

The “reasonable per se uses” are sometimes
called natural uses. The most important natu-
ral use is the use of water for domestic pur-
poses, such as household use for cooking, =

. drinking, washing, gardening, and perhaps

livestock watering. All other uses, such as the
use of water for irrigation or manufacturing,
are deemed artificial. That is not to say that
artificial uses cannot be reasonable. It is
merely: to say that artificial uses are never



reasonable per se, and that each case is judged
according to its special circumstances. Be-
cause circumstances change over time, a use
that is reasonable today may well be unrea-
gonable tomorrow,

The nebulous nature of this reasonable test
is aggravated by the fact that there is no for-
feiture of unexercised water rights under the
riparian doctrine. That is, riparian owners
who are not making full reasonable use of
their water rights at present may begin to do
so at any time in the future. This makes it
difficult to ascertain the amount of water
available to any riparian owner for any given
use over time. Many persons believe this fea-
ture of the riparian doctrine tends to discour-
age capital investment, and the doctrine is
therefore an obstacle to optimum use of water
resources.

Another feature of the riparian doctrme
that many persons believe to be undesirable is
the fact that it limits the use of water to ripa-
rian lands. That is, it is unreasonable per se to
use water for any purpose, no matter how
worthy or beneficial, on lands that do not abut
the watercourse and that do not lie within the
watershed. By statutory enactments, Indi-

ana, Michigan, Minnesota, Pennsylvania, and-

Wisconsin have modified to a limited extent
this strict app]ication of the riparian doctrine;
and have made prov1310n by permit for Water
use on non-riparian lands.

Where the public, either direetly or through
a governmental body, owns lands abutting a
watercourse, its use of those waters is gov-
erned by the same rule of reasonableness that
governs use by private riparian owners. This
is particularly important in its repercussions
on municipal water use, for municipal use
usually includes the use of water on non-
riparian lands. Often a municipality is located
away from the watercourse or most of the var-
ious lots within the municipality are not adja-
cent to the watercourse.

It should.be noted, however, that as urbani-

‘zation has progressed the courts have been

inclined to view municipal uses as reasonable
and, conversely, to view as unreasonable any
use that interferes with municipal water
needs.® :

2.4.3 Ownership of Streambeds and Lakebeds

Separate and apart from its riparian rights,
the public has certain rights to use navigable
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watercourses or watercourse beds that are
owned by the State in trust for the public.
Determination of the extent of the public’s
rights to use water bodies for non-consump-
tive uses such as swimming, fishing, boating,
and general recreation is largely dependent
upon whether or not the water body is navi-
gable under the State test of navigability.
There is another test of navigability, the Fed-
eral test articulated in the Daniel Ball case®
(77 U.S. (10 Wall) 557, 563, (1871)). It is impor-
tant for the reason that the commerce clause
of the United States Constitution {article 1,
section B) has been construed to give the Fed-
erzl government final authority over the uses
to which a Federally navigable water body
may be put.” The public has common rights in
the use of the surface of navigable waters.
These rights are based on a trust theory.
When the States were admitted to the Union
they took title to the beds of navigable wa-
tercourses and lakes (navigable under the
Federal test) subject to a publie trust. The
owner of the soil under a non-navigable water
body has exclusive rights in the use of itg sur-
face. Where a non-navigable lake has more
than one riparian landowner abutting the wa-
ter, depending on the jurisdiction, the ripa-
rian either has exclusive right to use the sur-
face over his portion of the bed or the riparian
must share with other rlparlans the whole
surface of the lake.

Where the bed of a watercourse is owned by
the State in trust for the publie, the public has

‘a right to remove resources from the bed or

waters, as in fishing, trapping, and mining. Of
course, the State can regulate or even prohibit
such uses by the general publie, and riparian
owners must use public waterways in ways
that are consistent with public rights,

Determination of ownership of a stream- or
lakebed, as mentioned, may have various con-
sequences. If the bed is privately owned, re-
moval of material from the bed may be au-
thorized so long as there is no interference
with the exercise of possible public rights (de-
termined by navigability) to use the water.
Private ownership of the bed of a navigable
stream or lake is always subject to the overrid-
ing public servitude of navigation and to other
public rights that adhere to navigable waters.
If the bed is publicly owned, removal may be
more strictly regulated by the State and pay-
ment required.

Information about ownership of streambeds
and lakebeds in each Basin State is presented
in Table 520-1.
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TABLE 820-1 State Ownership of Streambeds and Lakebeds

ILL. IND. MICH. MINN. N.Y. OHIOl PENN. WISC.
Great Lakes ‘Yeas Yes Yes Yes Yes Yes Yes Yes
Inland Lakes
. 2. 3 5 7
Navigable Yes Yes No6 No Yes Yes Yes Yesa'9
Non-Navigable No No No6 No No No No No
. Streams
: 2 4 4
Navigable No Ye55 No No Yes7 No Yes ---10
4
Non-Navigable No4 No No No No No "No No

1 . . . . . .
A ditch for agricultural drainage becomes a public watercourse 7 years after construction,
te the same extent as if it were a natural watercourse.

2 ) .
Navigable according to the State definition.

3Yes, as a general rule.

4The riparian owns the stream bed to the center of the .stream.

those instances where it is the riparian.

The State owns the beds in

5Only those that meet the Federal test of navigability, applied as of 1816, the year of

Statehood.

6The riparian owns the lake bed to the theoretical center of the lake.

The State owns the

beds in those instances where it is the riparian.

7As a general rule, the beds of most of the larger navigable inland lakes and streams are

owned by the State.

8Natural navigable lakes.

9 . . . . . s : .
The Wisconsin recreational boating test of "navigability" virtually includes all lakes

and ponds in the State.

o] Cet .
1 Both State and private own qualified title.

where it is the riparjian.

2.4.4 Rights in Navigable and Non-Navigable
Watercourses

Riparians enjoy the right of reasonable use
of water in.natural surface watercourses, un-
less that right is qualified by regulating stat-
ute.

Inthe case of anon-navigable stream or lake,
the extent of a riparian’s reasonable use is
measured by the relationship of his use to the
rights of other riparians on the same wa-
tercourse. When ariparian uses navigable wa-
ter, however, hisrights are also subject to pub-
lic rights to the water.

Private water use is often completely con-
sistent with the exercise of public rights in
navigable streams and lakes, but serious con-

flicts may arise between private riparians and

those seeking to exercise public use of a given
watercourse. In this event, the public rights
will likely prevail. '

The State owns the beds in those instances

This does not mean that certain riparian
‘rights may be taken or substantially abridged
without compensation. It has long been rec-
ognized that such rights are property rights,
which cannot be taken for a private purpose or
for a public purpose without compensation.
The -exercise of water use rights, however,
‘might be substantially impaired by the exer-
cise of public rights without compensation.
This simply means that public rights operate
as a “burden” on riparian land in the sense
that a riparian may be prevented from exer-
cising rights that conflict with the public use
of the watercourse.

Where watercourses are navigable or where
their beds are publiely owned, private rights
to use watercourses are circumseribed by pub-
lic rights to use waters for fishing, swimming,

. and navigation.

The public rights cover water uses permit-
ted to persons who own no portion of the banks



of watercourses or who may own no land at all.
In Indianaonly persons who are citizens of the
State have these public rights, and the rights
only pertain to use of those watercourses use-
ful to the public for commercial navigation;
however, it is felt that the rights of recrea-

tional boating and fishing exist as well. It

should be noted that the public has private
rights to use water if the public is a land-
owner. Such rights are to be distinguished
from those true public rights, which inhere in
watercourses that are navigable or whose
beds are publicly owned.

2.4.5 Navigable Waters

The State test of navigability in common law
was dependent upon determination of trans-
versibility for general public purposes. Be-
cause the public purposes were usually com-
mercial in nature, the test became known as
the commercial test of navigability. A wa-
tercourse was declared navigable if it was
capable of floating substantial commercial
traffic in its natural condition, or with rela-
tively slight improvement of its channel.
Under this procedure, a watercourse that is
only able to support small recreational craft
could not be used by the public for canoeing,
boating, or swimming, no matter how ideally
suited it is for recreational activities, because
navigability is a prerequisite for public rights.
To remedy this problem some Basin States
have supplanted the common law commercial
test with a test of “floatability” or “recrea-
tional navigability,”® as noted in the following
State interpretations.

2.4.5.1 Tllinois

A stream must, in its ordinary, natural con-
dition, furnish a highway over which com-
merce is or may be carried on in its customary
modes. If a stream cannot be navigated in its
natural state and is not meandered (outlined
in the Federal surveyor’s map as a navigable
body.of water), no amount of deepening, wide-
ning, or other improvement will make it navi-
gable in the eyes of the Ilinois courts.

2.4.5.2 Indiana

The State does not assume ownership of the
bed of a stream declared navigable by the
(General Assembly or by the Boards of County
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Commissioners. The General Assembly can
declare a stream to be a public highway allow-
ing the citizens of the State to use the waters
for such purposes. The boards of commission-
ers in the several counties in this State are
authorized to declare any stream or wa-
tercourse in their respective counties naviga-
ble, on the petition of 24 free holders of the
county, residing in the vicinity of the stream
that is intended to be declared navigable.

2.4.5.3 Michigan

In the absence of a statutory definition, the
Michigan Department of Natural Resources
has established a policy to define a public wa-
tercourse. According to this policy, a river,
stream, creek, or channel is public if it has
been used, is being used, or is capable of being
used in its natural and ordinary condition for
floating any boat, canoe, skiff, or craft with at
least one person aboard, during any state, in-

- cluding ordinary high-water stages.

Three Michigan court cases deal with
navigability.? : ‘
2.4.54 Minnesota

Subject to existing rights, all waters in
streams and lakes within the State that are

- capable of substantial public use are public

waters subject to the control of the State. The
public character of water is not determined
exclusively by the proprietorship of the un-
derlying, overlying, or surrounding land, nor
is it determined by whether it is a body or
stream of water that was navigable or suscep-
tible to being used as a highway for commerce
at the time this State was admitted to the
Union. This section of the law is not intended
to affect determination ofthe ownership of the
beds of lakes and streams.

2.4.5.5 New York

Navigable waters of the State include all
lakes, rivers, streams, and waters within the
boundaries of the State that are not privately
owned, that are navigable in fact, or upon
which vessels are operated. The exception is
all tidewaters bordering on and lying within
the boundaries of Nassau and Suffolk coun-
ties. '

Navigable in fact means navigable in its
natural or unimproved condition, affording a
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channel for useful commerce of a substantial
and permanent character conducted in the
customary mode of trade and travel on water.
A theoretical or potential navigability, or one
that is temporary, precarious, and unprofit-
able is not sufficient. To be navigable in fact, a
lake orstream must have practical usefulness
to the public as a highway for transportation.

2.4.5.6 Ohio

A body of water is navigable if it is suscepti-

ble to being used, in its ordinary or improved

condition, as a highway for commerce. In addi-
tion, consideration may be given to its availa-
bility for boating or sailing for pleasure and
recreation as well as pecuniary profit.

2.4.5.7 Pennsylvania
During the colonial period of Pennsylvania

the streams were, of course, the principal
means of commercial transportation. In 1771,

the eolonial government of Pennsylvania de-

clared the Delaware River and its principal
tributaries (Schuylkill, Lehigh, and Lackawax-
en Rivers) to be public highways. This action,
which included several other streams outside
the Delaware Basin, was the first modification
of the common law doetrine of riparianism
within the Commonwealth.

During the canal erain Pennsylvania(about
1870), the General Assembly continued to des-
ignate specific reaches of streams as public
highways. Most designations were for com-
mercial reasons, but not in all cases. For in-
stance, Conestoga Creek, in Lancaster County,
was so designated ‘. . . from (its) mouth up to

the intersection of Muddy Creek, for the pro- -

tection of fish” (Act of April 2, 1870, P.L. 821),
The use of the designation apparently grew in
application to mean general public usage.

24.5.8 Wisconsin

All lakes whol]y'or partly within the State
that are navigable in fact are declared to be
navigable and public waters. All persons have
the same rights therein and thereto as they

have in and to any other navigable or public

waters.

All streams, sloughs, bayous, and marsh
outlets that are navigable in fact for any pur-
pose whatsoever are declared navigable to the
extent that no dam, bridge, or other obstrue-

tion shall be made in or over the same without
permission of the State. (Refer to Article 9,
Section 1, Wisconsin State constitution.)

24.6 Access

One of the important riparian rights associ-
ated with land bordering navigable lakes and
streams is the right of access to the water, [tis
recognized that a riparian has aright of access
from the front of his land to the navigable part
ofthe stream or lake and the right to construct

_ landings, wharves, or piers subject to legisla-

tive regulation designed to protect public
rights and the water resource. This right is
subject to State consent and the right of the
State to improve the stream to aid navigation.

The riparian’s exclusive right to use the
water arises directly from the fact that non-
riparians may have no access to the stream
without trespass upon riparian lands.

The mere fact that non-riparians do have
certain important rights to use navigable wa-
ters as members of the public does not neces-
sarily mean the public is guaranteed access to
it. The courts have generally agreed that the
general public has no right to cross private
property to reach navigable water,

Non-riparians must, therefore, gain public

. access for the use of navigable or public waters

by such means as traveling on them from a
public access point, the use of eminent domain
to acquire public access, and the use of volun-
tary contractual agreementsto acquire access
by the public or by non-riparian landowners
for private purposes.1?

2.4.7T Waste Disposal

Generally speaking, every State has three
sets of remedies for water pollution control
actions. The first is the common law, by which
individuals are given certain rights to relief
where they are specially damaged by water
pollution. The second is the law of public nui-
sance, as embodied in case law or statutory
law, by which public pelice officers are em-
powered-to seek relief from pollution on behalf
of the citizenry as a whole. The third is legisla-
tion that authorizes the establishment.of spe-
eial administrative agencies with broad pow-
ers to implement and enforce a comprehensive
program of water guality control, and legisla-
tion permitting private action suits in in-
stances where damage is not sustained by the

~individual bringing suit.



2.4.8 Common Law Rights of Private
Individuals Aggrieved by Pollution

The individual who is specially aggrieved by
pollution can seek two types of relief from the
courts in a suit against the offending party or
parties. One is a money judgment and the
other is abatement of the pollution. Such a suit
could be based on one or more of three legal
theories: ‘

(1) If pollutants are actually deposited
upon his lands, the suit can be for trespass.

(2) If the pollution interferes with the
owner’s right to use and enjoy his lands, as by
the emigsion of offensive odors, the suit can be
for private nuisance.

(3) If the pollution interferes with his
rights to use and enjoy the water itself, the
suit again can be for private nuisance.

The matter is greatly complicated by the
fact that the riparian doctrine must be
superimposed on the question of whether a
private nuisance exists. For example, the use
interfered with might be non-riparian, or the
defendant’s use might carry a priority over
the plaintiff’s use. While such factors would
not necessarily determine the suit’s outcome,
they would certainly carry considerable
weight in deciding whether the defendant’s
conduct unreasonably interferes with the
plaintiff’s use and enjoyment of his property.
(The central issue in every private nuisance
suit is whether the defendant’s conduct un-
reasonably interferes with the plaintiff’s use
and enjoyment of his property.) ‘

Assuming that the defendant’s conduct in
polluting a waterway can be shown to be un-
reasonable, there are still a number of obsta-
cles that may defeat the plaintiff’s efforts to
attain judicial relief or that would be so impos-
ing as to discourage him from bringing suit in
the first place. The most important obstacles

arise from the fact that pollution is seldom .

caused by one party. Ordinarily, there are a
number of parties discharging pollutants into
the waters, For the most part, the courts have
insisted upon treating each discharge as a
separate offense, Such an approach has sev-
eral consequences. It makes it difficult to join
all the defendants in one suit, Even under the
liberal joinder provisions that many States
have enacted in recent years, courts are still
- inclined to take the position that each defend-
ant merits a separate trial. Not only is multi-
ple litigation very expensive, but it makes it
difficult to see the situation in its entirety.
Moreover, the plaintiff who seeks a money
judgment must define the portion of his total
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damage for which each defendant is responsi-
ble. If he ecannot show this, he gets nothing.
The courts will not risk having one defendant
pay more than his share of the damage. Some
courts have shown a willingness to assist the
plaintiff. They do this by saying that each de-
fendant who pollutes a waterway knowing
that others are polluting the same waterway
is acting in concert with those others. Hence,
the defendants are jointly liable, and each one
becomes responsible for the full damage suf-
fered by the plaintiff. This obviates the neces-
sity of apportioning damages. Indiana follows
this approach if the defendants’s pollution
amounts to a public nuisance. The other Great
Lakes Basin States and private nuisance suits
in Indiana still place the burden of apportion-
ment upon the plaintiff.

In most cases, the plaintiff petitions the
court for an injunction or decree of abatement
against further pollution. Although there is

‘no need to show the proportionate responsibil-

ity of each polluter in a suit for abatement, as
there is in a suit for compensatory damages,
such suits offer obstacles of their own. The
plaintiff will be barred from relief if he has
waited an inordinate amount of time to bring
suit, He may also have to show, particularly
where lake pollution is involved, that he him-
self is not guilty of contributing to the pollu-
tion of the waters. Most important of all, the
plaintiff must convince the court that the
hardship of abatement upon the defendant is
not greater than the hardship of pollution
upon himself. (The Illinois courts have osten-
sibly eschewed this “balancing of hardships
test” in favor of the notion that there should
be a remedy for every wrong.) All of this adds
up to the fact that no State can rely on private
litigation to maintain water quality.

2.4.9 Pollution aﬁd Public Nuisance

Public regulation of water quality had its
origins in the common law doctrine of public
nuisance. A public nuisance existed where a
person used his property in such a way as to
interfere with the health, safety, or welfare of
the public. The common law has been but-
tressed in all Basin States by statutes that
specifically declare that water pollution is a
public nuisance subject to abatement and
penalties. Though these statutes are still in
effect, for all practical purposes they have
been superseded by the broad regulatory
legislation invested in the State pollution
abatement agencies.
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2.5 Percolating Ground Water

2.5.1 English Rule

Two common law rules govern the use of
ground water in the Great Lakes Basin
States: the rule of absolute ownership and the
rule of reasonable use.

Under the older of the two, the rule of abso-
lute ownership, also known as the English
rule, the landownéer has dominion over the
percolating ground water to theextent that he
may apply all that there is to be found to his
own use. Percolating waters are those that
ooze, seep, or filter through the ground be-
neath the surface without a defined channel.
(Underground streams are governed by the
same laws governing watercourses.) If the
landowner chooses to drain the entire supply,
including that of his neighbor, there is no lia-
bility. The rule does not necessarily mean that
the owner may use the water if his sole pur-
pose is to maliciously interfere with the use of
ground water by surrounding landowners.
Also, a landowner may not directly or inciden-
tally use his ground water to corrupt or make
unfit for use the well or spring of another user.
In a 1903 Wisconsin case!! the court did, how-
ever, interpret the rule as permitting a land-
owner to take water maliciously and for the
- sole purpose of preventing his neighbor from
using it. None of the other Great Lakes Basin
States following the absolute ownership rule
(Illinois, Indiana, Ohio, New York, and Penn-
sylvania) allow a malicious use of the water. It
is also unlikely that these States require the
pumper to use the water on his own land.

2.5.2 American Rule

Under the reasonable use rule, or so-called
American rule, one overlying landowner may
freely take ground water from beneath his
land, though he thereby deprives an adjoining
landowner of the use of-the water, as long as
the use is reasonable. In determining rea-
sonableness the courts often consider only the
use that the pumper makes of the water with-
out examining the effects such use may have
on other landowners. Although a Minnesota
decision!? also considers the rights of other
landowners, more recent decisions in Min-
nesota and New York appear to follow the rea-
sonable use rule.

* The reasonable use rule discussed here in
connection with percolating ground water is
slightly different from the reasonable use rule

discussed earlier in connection with the ripa-
rian doctrine., Under the American rule the
courts look only at the single landowner and
ask, “Isit reasonable for him to use the ground
water on his land as he does?”’ Under riparian
doctrine, however, the courts look not only to
the one riparian owner but also to everyone
affected by his use and ask, “Does this per-
son’s use of the watercourse interfere unrea-
sonably with the rights of others to use the
watercourse?’ Michigan and Minnesota ap-
parently adhere to the American rule for both
ground water and surface water.

As in the riparian doctrine, non-exercise of
the rights to use ground water does not result
in a forfeiture of those rights. The landowner
is not assured of a specific quantity of water,
because other landowners may subsequently
increase their withdrawal and deplete the
ground water supply.

2.6 Diffused Surface Water

Diffused surface waters are waters from
rain, springs, or melting snow that lie or flow
on the surface of the earth but do not form
part of a watercourse or lake.13

Because diffused surface water has histori-
cally been regarded as a nuisance rather than
avaluable resource, most of the law deals with
its disposal. Traditicnally two property rules
have been applied where a landowner diverts
diffused surface water to protect his own
property: the common enemy rule and the civil
law rule. More recently a third rule has de-
veloped, the reasonable use rule.

2.6.1 Common Enemy Rule

Under this rule a landowner can take any
measures hecessary to keep diffused surface
water from his lands, even to the detriment of
other landowners. This means that an upland
owner cannot insist that waters be allowed to
follow their natural course from upland to low-
land against his lowland neighbor. Fur-
thermore, it means that a landowner can
drain water from his lands onto his neighbor’s
lands without incurring liability for damages.
Indiana, New York, and Wisconsin follow this
rule; however, Indiana case law has estab-
lished three exceptions to this rule,

2.6.2 Civil Law Rule

' This rule declares that the laﬁdow_ner ha_s



the duty to receive surface water from above
his land, and he has the corresponding right to
have the water flow from his land to land
below him. Illinois, Michigan, Ohio, and Penn-
sylvania (rural only) follow this rule.

2.6.3 Reasonable Use Rule

Under this rule the landowner is allowed to
act ag he wishes aslong as his actisreasonable
in light of all the circumstances. Minnesota
and Pennsylvama (urban) follow this rule.

The few cases in the Great Lakes Basin
States that have dealt with the issue of bene-
ficial use of diffused surface water indicate
that such water should be approached in the
same manner as ground water use under the
absolute ownership rule.

2.6.4 Flood Waters

The common law distinction between wa-
tercourses and diffused surface water is rele-
vant not only to water use but to drainage and
flood control. The right of a landowner to pro-
tect his lands from, or to rid his lands of, dif-
fused surface water as mentioned is governed
by three different doctrines in the Great
Lakes Basin. These are the common enemy
rule, the civil law rule, and the rule of rea-
sonableness. The right of a landowner to pro-
tect his lands from the overflow of waterways
is governed by the doctrines of private and
public nuisance.

Diffused surface water flows in accordance
with the law of gravity, from areas of high
ground to areas of low ground. Most of the
cases at common law have involved the issue
of to what extent a person can interfere with
the natural flow of water to protect his lands
from inundation. Two main doctrines govern
this point, the common enemy rule and the
civil law rule. Indiana (with exceptions), New
York, and Wisconsin (with reasonableness
stipulations) follow the common enemy rule,
while Illinois, Michigan, Ohio, and Pennsyl-
vania follow the civil law rule. Minnesota has
rejected both rules and follows a rule of rea-
sonableness.

The notion underlying the common enemy
rule is that a landowner can take any meas-
ures necessary to keep diffused surface water
~ from his lands, even to the detriment of other

landowners. (A noted exception to this rule is
Indiana.) This means that an upland land-
owner cannot insist that waters be allowed to

Common Law 15

follow their natural course from upland to low-
land, as against his lowland neighbor. It fur-
ther means that a landowner can drain water
from his lands onto his neighbor’s lands with-
out incurring liability for damages. The civil
law rule, on the other hand, attaches great
significance to natural drainage. Under it a
landowner cannot alter the manner of flow of
surface water onto the lands of another
against the objections of that other. Nor can a
lowland owner prevent the natural drainage
of water onto his lands from those of his up-
land neighbor. Finally, the rule of reasonable-
ness is just what the name suggests. Each
case is judged according to its own facts. This
rule affords ﬂex1b111ty, but at the price of clar-
ity.

These common law rules have been medified
only slightly by the courts and the legisla-
tures, States following the common enemy
rule have softened its harshness by a proviso
to the effect that water cannot be maliciously
discharged onto the lands of another or with
unnecessary force and volume. The common
enemy States have also passed statutes that
abrogate the rules in the case of highway and
railroad construction by requiring the build-
ing of drainage ditches along the right of way.
In all of the States there are statutory provi-
sions for the establishment of special purpose
districts through which landowners can coop-
erate in their efforts to protect and drain
lands.

Accordmg to the doctrine of prlvate nui-
sance, it is unlawful for any person to main-
tain an artificial condition upon his land that
interferes unreasonably with the rights of
other landowners to use and enjoy their
property. Under the doctrine of public nui-
sance it is unlawful for a person to maintain a
condition upon his land that endangers the
health, safety, or welfare of the general public.
These doctrines apply to flooding in that it is
unlawful to maintain an artificial condition -
upon one’s lands that will obstruct the flow of
water in a floodway and thereby increase the
velocity and height of the flood to the detri-
ment of other landowners or of the public. An
artificial condition is any condition brought
about by the acts of men, including flood con-
trol structures such as levees and embank-
ments. It is not unlawful per se to maintain an
encroachment upon a floodway. Each situa-
tion is judged according to its own circum-
stances.

These rules do little to deter the placing or
maintaining of encroachments in river chan-
nels and floodways.'* This is partly because



16 Appendix S20

persons who desgire to build in a floodway gen-
erally do not consider the possibility that the
envisioned structure might cause or aggra-
vate flood damage to others. More impor-
tantly, the chances of an injured party recov-
ering a judgment in a law suit are extremely
remote, because the injured party has the
burden of proving to what extent a given en-
croachment has caused or aggravated flood
damage to his property. This is very difficult to
prove in most cases. There is almost no prece-
dent in common law for the prevention or re-
moval! of encroachments before they have
caused flood damage. They are concerned only
with redressing wrongs after they have oc-
curred.

A far more efficacious approach to floed
problems would involve two steps. The first
would be to prohibit the presence of en-
croachments in floodways that are likely to
aggravate flooding, and to provide for the re-
moval of such encroachments before they can
cause damsdge, The second step would be to
prohibit or discourage the presence in flood
plaing of structures that are likely to suffer
damage from floods of expected severity. Only
a few of the Great Lakes Basin States have
taken these steps to control flood damage
through land use regulation.1s

2.7 Interbasin Water Diversion

The traditional common law riparian doc-
trine, which for the most part is still in effect
today, forbids the transfer of water between
watersheds. States can and have legislated
exceptions to this general doctrine within
their own political boundaries.

2.8 Interstate Diversion—Lake Michigan

On December 23, 1957, the Great Lakes
States of Michigan, Minnesota, New York,
Ohio, Pennsylvania, and Wisconsin filed an
application for a reopening and amendment of
the decree of the United States Supreme
Court dated April 21, 1930. Their aim was to
require the State of Illinois to return to Lake
Michigan the treated effluent derived from
domestic pumpage from the Lake, On
November 3, 1958, the plaintiff filed an
amended application for the same relief.
The amended application did not question the
right of Illincis to take domestic pumpage
from Lake Michigan provided its effluent was
returned to the Great Lakes Basin.

On June 29, 1959, the Supreme Court en-
tered an order granting the amended applica-
tion for a reopening of the decree of April 21,
1930, and appointed Albert B. Maris, Special
Master. Hearings for the receipt of evidence
were held beginning October 21, 1959, and end-
ing July 11, 1963. The Special Master submit-
ted his report to the United States Supreme
Court for the October Term, 1968.

On June 12, 1967, the United States Su-
preme Court decreed that the State of Illinois
may not divert water from Lake Michigan and
its watershed in excess of an average of 3,200
cubic feet per second. The water is to be appor-
tioned by the State of Illinois among its muniec-
ipalities, political subdivisions, agencies and
instrumentalities for domestic use or for di-
rect diversion into the Sanitary and Ship
Canal to maintain it in a reasonably satisfac-
tory sanitary condition.

The decree further stated that the State of
Hlincis may make application for a modifica-
tion of this decree to permit diversion of addi-
tional water from Lake Michigan for domestic
use when and if it appears that the reasonable

~water needs of the northeastern Illinois met-

ropolitan region cannot be met from the water
resources available to the region. Available
water resources include both ground and sur-
face water and the water authorized by Act of
Congress and permitted by this decree to be
diverted from Lake Michigan. Additional
water will be diverted if it appears that all
feasible means reasonably available to the
State of Illinois and its municipalities, politi-
cal subdivisions, agencies, and instrumen-
talities have been employed to improve the
water quality of the Sanitary and Ship Canal
and to conserve and manage the water re-
sources and water use in the region in accord-
ance with the best modern secientific knowl-
edge and engineering practice,

2.9 Common Law Modification

Three aspects of-the common law cause an
inefficient use of water resources:

(1) Generally, water can only be used on

riparian land.

(2) Because reasonableness is a nebulous
concept and because riparian water law rights
are not forfeited by non-use, the common law
affords no assurances to water users that a
given quantity of water will be available to
them.

(3) In many Great Lakes States non-
consumptive public water rights inhere only



in those waters that meet the Federal test of
navigability. This limits the resources avail-
able to the public for recreational and aes-
thetic needs. (Michigan, Minnesota, New
York, Wisconsin; and in some cases Ohio, are
notable exceptions.)

To some extent, the common law itself af-
fords ways to circumvent these difficulties.
Courts will not enjoin or penalize non-riparian
use where it does not cause actual damage to
riparian owners. Uncertain water rights en-
gendered by common law rules can be firmed
up by purchasing the water rights of other
riparian landowners or through prescription,
i.e., through open and adverse use of waters to
the detriment of other landowners for a
period of years (20 years in most States, 10
years in Indiana since 1951). Courts in Wiscon-
sin, Minnesota, and Michigan have sup-
planted the commereial test of navigability

.with a recreational test, which will allow more

non-consumptive uses.

Although the common law has the capacity
to grow and change as the needs of society
demand, the process of judicial evaluation is
slow and uncertain at best. To accomplish the
needed changes, the Basin States have turned
to the faster and more certain process of legis-
lation to effect needed changes and modifica-
tions. The public can acquire rights to riparian
land and water rights through condemnation,
as previously noted. Generally, the following
modifications of the common law have been
made by Basin States:

(1) Statutes have been enacted that re-
quire approval of an administrative agency
before water can be withdrawn from what-
ever water sources are covered by the statute.

(2) Some statutes permit the use of water
on non-riparian lands or lands that do not
overlie a ground-water source.

(3) Some statutes help to firm up water
rights by establishing priorities or prefer-
ences, or by providing for forfeiture of unexer-
cised use of water rights.

(4) Some statutes enlarge or protect public
rights to use water resources for water supply.

These statutory modifications, developed
to better manage and clarify rights with re-
gard to public and private use of our water and
related resources, will be categorically dis-
cussed in Section 4, a comparative survey of
State powers, programs, and policies.

2,10 Legislated Modifications

The previous discussion of common law il-
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lustrates that certain judicial principles may
be abrogated or modified by statutory enact-
ments. These changes are apparent in the
many statutes that in some manner affect the
waters of the Great Lakes Basin.

For clarity and convenience, this report dis-
cusses common law and statutory law sepa-
rately. However, to. understand the principles
and concepts that regulate the use and en-
joyment of waters in the Great Lakes Basin,
one must not rely solely on one source of law to
the exclusion of the other in an attempt to
announce the applicable rule of law. The com-
mon law and the statutory law may abrogate,
define, restrict, complement, expand, or
otherwise clarify the interpretation of con-
struction placed on the other. Important legis-
lated modifications to the preceding riparian
doctrine are summarized by State in the fol-
lowing subsections.

2.10.1 Illinois

Ilinois has a law that authorizes the is-
suance of permits for the diversion of public
waters for industrial, manufacturing, or pub-
lic utility purposes. The courts have indicated .
that the term public waters is to be narrowly
construed to mean waters that are commer-
cially nagivable. The Illinois statute makes it
clear that no permits should be issued where
water diversion would interfere with publie
rights to use the waters. No procedure is pro-
vided for the revocation of permits once is-
sued, and no priorities or preferences are es-
tablished by the Statute.

2,102 Indiana

In 1955 the Indiana legislature (Act of 1955,
Ch. 251) declared that all surface waters of
Indiana are public waters and subject to regu-
lation by the Indiana General Assembly.

Indiana law (Acts of 1951, Ch, 29) regulates
the use of ground water in restrictive use -
areas. It is' a function of the Department of
Natural Resources to declare what areas of
the State should be subject to restricted
ground-water use. No ground-water user in a
restrictive use area can increase his with-
drawal of groeund water by more than 100,000
gallons per day (gpd) without first obtaining a
permit. There is, however, no procedure pro-
vided for revocation of such permits, and there
is no indication that non-use results in forfei-
ture, ’
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Another Indiana statute (Act of 1947, Ch,
181) makes it unlawful to do anything that
would affect the natural resources, the natu-
. ral beauty, or the water levels of a public
freshwater lake without prior approval of the
Department of Natural Resources. A public
freshwater lake is any lake, other than Lake
Michigan, that has been used by the public
with the acquiescence of any riparian owners.

2.10.3 Michigan

Michigan law provides for the issuance of
permits to use water on non-riparian lands for
the mining of iron ore.

Another statute provides that by permit
and upon determination by the State of op-
timum flow, the County Boards of Supervisors
may impound and dispose of surplus flood wa-
ters.

Michigan law also allows Irrigation Dis-
tricts with State permits to withdraw Great
. Lakes waters for irrigation purposes. Other
regulatory permit systems have also been
enacted to better manage and protect both
private and public water use rights.

The Michigan legislature has declared that

the fee in the bottom lands of the Great Lakes -

is in the State and that the public trust ex-
tends to the ordinary high-water mark as de-
fined by the legislature.

Statute further states that a riparian can-
not make use of the hottom lands lakeward of
the ordinary high-water mark, as defined by
the legislature, without a permit from the State
regulatory agency. _

Great Lakes shorelands may not be chan-
neled without explicit permit from the State
regulatory agency, .

. Inland waters below the ordinary high-wa-

ter mark may not be altered by dredging or
filling without a permit from the State. Up-
land channels leading into a lake or stream
may not be dredged without a specific permit
from the State,

Persons requiring a new or substantial in-
crease over and above the present use now
made of the waters of the State for sewage or
waste disposal purposes must receive an order
from the State that specifies the minimum re-
strictions necessary to guard against unlaw-
ful uses of the waters.

Dam constryction is alse regulated by the
provisions of Act 184, P.A. 1963, as amended.

2.10.4 Minnesota

Minnesota established a comprehensive

water use permit system in 1937, but it has not
been interpreted as authorizing the issuance
of permits to use water on lands where water
could not be used at common law. The ex-
emptions from the Act are so broad that rela-
tively few important water uses are actually
subject to regulation. The three exemptions
are:

(1) beneficial uses originating within muniec-
ipalities on July 1, 1959

(2) domestic uses by less than 25 persons

{3) all beneficial uses existing prior to the
effective date of the statute, July 1, 1937.

There is one exception to the ageney-made
rule that water cannot be used on non-
riparian lands. The act expressly provides for
the diversion of water for use in certain
specified mining operations in the public
interest, even if the mines are located on non-
riparian lands.

Water permits are not limited to any par-
ticular duration, but they are subject to rev-
ocation where revocation would be in the
best interests of the publie. ‘

2.10.5 New York

New York State requires applicants for new
or additional public supplies of water to obtain
the approval from the State Department of
Environmental Conservation, successor to the
Water Resources Commission. Diversions can
be permitted. The Department also regulates
ground water pumping on Long Island. .

2.10.6 Ohio

The State of Ohio strictly adheres to the doc-
trine of riparian rights. Water use permits are
required only for withdrawals from State-
owned canal lakes and reservoirs. Permits
must be obtained for any dams more than 10
feet high constructed on intrastate wa-
terways. Except for these, Qhio has not mod-
ified common law rules governing water use
and withdrawal.

2.10.7 Pennsylvania

Legislative modifications to the riparian
docetrine in Pennsylvania have affected all as-
pects of water uses to some degree. Only a few
modifications are concerned with ground wa-
ter. These are only indirect because they deal
with certain aspects of well-drilling, septic



tank spacing, and solid waste disposal. Most
of the modifications are, therefore, concerned
with surface waters. These are administrative
powers delegated by legislation to the execu-
tive branch of State government. In Pennsyl-
vania, this administration is done through the
Department of Environmental Resources.
The extent or degree of such modifications is
outlined below in terms of related powers:

(1) water supply: power to grant water
rights to municipalities and to investor-owned
companies for the purpose of providing public
water supplies from streams and impounded
reservoirs

(2) water impoundments: power to impound
surface waters for purposes of water supply,
conservation, and recreation, and the powerto
set minimum release rates from water im-
poundments located in the State

(3) dams: power to regulate the site, design,
construction, and maintenance of dams on all
streams in the State

(4) encroachments: power to prevent or to
_remove any structure or fill within the chan-
nel or along the banks of any stream in the
State. In the case of bridges and culverts, such
power includes the authority to insure ade-
quate waterway capacities for future floods.

(5) stream channels: power to control and
regulate the location and cross section of any
stream channel within the State for flood con-
trol and conservation purposes

(6) water diversions: power to control the
transfers of water between watersheds, re-
gardless of purpose

(7) water gquality: power to protect any sur-
face waters within the State from any active
or potential source of pollution.

2.10.8 Wisconsin

Wisconsin law provides for the issuance of
permitsto use water on non-riparian lands for
the mining of taconite (107.05 WSA) if such use
is found to be in the best interests of the publie,
This is very similar to Minnesota’s mining di-
vision law.'® If necessary, mine operators are

authorized to buy up riparian rights through.

inverse condemnation proceedings. (Riparian
owners are entitled to compensation, but they
cannot enjoin the diversion.)

Another statute provides that permits can
be issued for the diversion of water from one
water course to another under certain cir-
cumstances. The first watercourse must have
surplus water, while the second watercourse
must be too low in level to sustain ordinary
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navigation, ordinary fishlife, and other ordi-
nary demands of public importance.

Wisconsin also requires by statute a permit
from the Department of Natural Resources
for new or reconstructed wells or well fields
that have a capacity of yielding more than
100,000 gallons per day.

Wisconsin also possesses a unique “wild riv-
ers” act. Stretches of two rivers in Wisconsin
have been placed off bounds to all uses that
will alter the natural conditions of the rivers.
Although other States have designated “wild
rivers” {Minnesota Boundary Waters Canoe
Area), these other “wild rivers’ flow through
public lands and parks. The rivers in Wiscon-
sin are largely adjacent to privately owned
lands. It is not yet clear whether compensa-
tion must be paid to riparian owners where
their use of watercourse is curtailed to such an
extent.

2,11 Eminent Domain

Eminent domain is power that ensures that
Federal, State, or local governmental units or
privately owned utilities can sécure particular
tracts of land necessary to a public purpose.
This power enables private property to be
taken upon payment of reasonable compensa-
tion without regard to its present use or the
desires of the present owner. Proceedings in
eminent domain are well defined by statute in
each of the Great Lakes States. Such powers
have been conferred upon State, local, and
special district authorities for purposes of
water and related land management in all of
the Great Lakes Basin States.

Eminent domain proceedings usually aim at
acquisition of fee simple title to a piece of land.
However, it is possible to secure via eminent
domain any group of rights less than the “fee”
that satisfies the public need. Such aninterest
is usually referred to as an easement.

Eminent domain powers of Ohio conser-
vaney districts are greater than those of the
State in that they may acquire property by
placing it on the appraisal roll. If there is no
objection properly filed by the owner, the dis-
trict takes title when the appraisal roll is ap-
proved by the court and payment is made.
Through this method a conservancy district
may acquire many parcels without individual
negotiation and procedure.

2.12 Permit and License Systems

All States within the Great Lakes Basin
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have established numerous water use permit tection. Actions requiring such special per-
systems to aid in more comprehensive water mits or licenses are indicated in Table $20-2.
use management, planning, and pollution pro-
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TABLE S20-2 Actions Requiring Permit or License from a State Regulatory Agency

Action ILL- IND. MICH. MINN. N.Y. OHIO PENN. WIsSC.
Water Well Drilling R R NR R NR R R2
Impoundments R3 R4 R R5 R5 R6 R7
Channel Encroachments R NR R7
Development in Flood Plains NR NR R NR NR NR NR R7
Discharge of Wasteé {Use Permits)
Municipal R8 R R NR
Industrial Ra R R R9
Public Water Supplies R8 R R NR R Rlo
Licensing of Liguid Industrial Waste Haulers NR NR R Rll NR NR NR R
Licensing of Industrial Waste Treatment - 12
Plant Operators R R R R R NR NER R
Licensing of Municipal Waste Treatment
Plant Operators R R R R R R R R
Use of Great Lakes Bottomlands )
(Piers, Wharves, etc.) R R R R R R
Waste Disposal Wells NR R R R R NR
.Septic Tank Cleaners NR R R NR R NR . NR R
0il, Gas, & Mineral Well Drilling R R R R NR R R NR
Dredging and Bottomland Filling
Great Lakes R NR NR R ] R
Inland R R R NR R NR R NR
Diversion R R R R R R R NR
Well Abandonment
Water R R13 NR R R NR R NR
Other R NR NR R NR
Commercial Pesticide Applicators NR NR R NR NR
Dumps and/or Sanitary Landfills R R R R R R
Certification of Public Water Supply 1
Operators R - R R R R
Dam Abandonment NR NR Rl4 R NR NR R
Irrigation Withdrawals NE R15 KR R Rl6 HR NR
Mine Abandonment R NR NR R NR NR R NER
Drainage Projects MR NR R NR Rl? NR NR NR
Septir Tank Installation NR ¥R NR NR HNR NR R NR
R: Permit or License Reguired
NR: Permit or License Not Required
1 On Long Island only. . 9All new sources of industrial waste must be
2Nell arillers must be licensed; high capacity wells 1Oapproved by the Department of Natural Resources.
yielding more than 100,000 gallons per day must Plans for all new construction of water supply
have permit. and distribution must be approved by the
3Dams with more than one square mile of drainage lLDepartment of Natural Resources.
area, 100 acre-feet of storage, or 20 feet high. Voluntary.
4More than five acres in size or dam with head of lzwhere combined with sewage only.
five feet or more. ‘ 13

Public water supply wells.

5
Dams more than 10 feét high. 14 .
6 - Permit required for removal.
M than 1/2 i f drainage a . 5
7 ore n 1/2 square mile o 1nag rea From navigable streams.

Local units of e ent redquire permit. 16
8 < government requ p On Barge Canal only.

approval of plans and specifications. 7 - . . .
bp b b Drainage improvement districts only.



Section 3

INFORMAL INTERGOVERNMENTAL RELATIONS AND WATER
POLICY

3.1 Introduction

Before reviewing the subsequent section on
regulatory measures employed to manage and
protect water and related land resources by
the various State agencies within the Basin, a
brief overview of informal intergovernmental
arrangements and implied policies is in order.
The policy of a State toward centralized or
decentralized responsibhilities, or strong State
government versus local home rule for prob-
lem solution, has a substantial bearing upon
approaches indicated in the tables in
Addendum A,

Examples of specific agency-level respon-
sibilities are included to complement Section
4, A Comparative Survey of State Powers, Pro-
grams, and Policies. By reviewing these in
total the reader should obtain a comprehen-
sive and concise overview of State manage-
ment attitudes, authorities, and administra-
tive structures as they currently exist within
the Great Lakes Basin.

3.2 Illinois

3.2.1 Informal Intergovernmental Relations
and Water Policy

3.2.1.1 Centralized versus Decentralized
Responsibility for Water Management
Functions

Although water management and regula-
tion remain a decentralized function in Illi-
nois, broad policy, goals, and objectives are
becoming centralized through establishment
of the Natural Resources Development Board.
Water management functions are carried out
by several agencies, but the coordination ef-
forts.of the Board (made up of members from
these various agencies), provide a centraliza-
tion through a review process based upon
common policy.

23

3.2.1.2 Home Rule

Illinois does not have home rule in the total
sense, but it provides enabling legislation to
local governments and the State on specific
issues. All powers not ceded to the State
through the Illinois constitution or enabling
legislation generally remain with the munici-
pality.

Following are excerpts from Article VII,
Section 6, Powers of Home Rule Units:

(a) A county which has a chief executive officer
elected by the electors of the county and any munici-
pality which has a population of more than 25,000 are
home rule units. Other municipalities may elect by
referendum to become home rule units. Except as lim-
ited by this Section, a home rule unit may exercise any
power and perform any function pertaining to its gov-
ernment and affairs including, but not limited to, the
power to regulate for the protection of the public
health, safety, morals and welfare; to license; to tax;
and to incur debt.

{(b) A home rule unit by referendum may elect not
to be a home rule unit,

(e} If a home rule county ordinance conflicts with
an cordinance of a municipality, the municipal ordi-
nance shall prevail within its jurisdiction. . ..

(h} The General Assembly may provide specifi-
cally by law for the exclusive exercise by the State of
any power or function of a home rule unit other than
4 taxing power or a power or function specified in
subseetion (1) of this Section.

(i) Home rule units may exercise and perform con-
currently with the State any power or funection of a
home rule unit to the extent that the General Assem-
bly by law does not specifically limit the concurrent
exercise or specifically declare the State’s exercise to
be exclusive. . ..

(1) The General Assembly may not deny or limit
the power of home rule units (1) to make local im-
provements by special assessment and to exercise this
power jointly with other counties and muniecipalities,
and other classes of units of local government having
that power on the effective date of this Constitution
unless that power is subsequently denied by law to
any such other units of local government or (2) to levy
or impose additional taxes upon areas within their
boundaries in the manner provided by law for the
provision of special services to those areas and for the
payment of debt incurred in order to provide those
special services,

{m) Powers and functions of home rule units shall
be construed liberally.



24 Appendix S20

3.2.1.3 Financing

For purposes of flood control, pollution
abatement, water supply, sewage treatment,
drainage, recreation, and other water or
water-related projects, the State of Illinois
and its political subdivisions have taxing and
bonding powers to provide necessary funds.
State agencies, counties, municipalities, and
special districts are empowered under specific
legislation, too numerous to mention, to tax or
receive grants and donations for such proj-
ects. State and Federal grant-in-aid pro-
grams are normally available to support
financing when necessary.

3.2,2 Cooperation and Coordination

3.2.2.1 Federal Programs

Illinois has maintained a policy of close, co-
operative effort with all Federal agencies,
particularly those involved in water and natu-
ral resource programs. An example of this
cooperation is given in the recently published
State Outdoor Recreation Plan, which was ap-
proved by the Bureau of Qutdoor Recreation.
Another example is the review and comment
by the Natural Rescurce Development Board
of all Federal multipurpose projects within
the State. (The Natural Resource Develop-
ment Board, its membership, and policies are
discussed in a following section. Review of
single-purpose projects is handled by the
agency whose particular jurisdiction is in-
volved.)

3.2.2.2 Interstate Cooperation

It has been the policy of the State of [llinois,
as articulated by the Governor, to cooperate
financialiy, technically, and by whatever
other means necessary in the formation with
" other States of regional or Basinwide commis-
sions to solve common water and natural re-
source problems. Active in many interstate
compacts, Illinois participates in the Great
Lakes Commission, Ohio River Valley Water
Sanitation Commission, Wabash River Bi-
State Compact, and the Great Lakes Basin
Commission, among others. ‘

3.2.2,3 Political Subdivisions

The Natural Resource Development Board,

primarily under the guidance of the State Di-
vision of Soil and Water Conservation, reviews
and recommends approval or disapproval of
proposed local projects under the P.L. 566 pro-
gram. The applications for assistance and the
Board’s recommendations are then forwarded
to the Governor for final action.

3.2.2.4 Multiple-Purpose Operations

Illinois places a. high priority upon
multiple-purpose planning in the develop-
ment of all water and related land resources
programs. This emphasis is especially evident
in the development of reservoirs in the State.
With few exceptions, it is no longer considered
sufficient to justify reservoir construction on
the basis of water supply or flood control
alone, Other benefits, such as recreation,
wildlife habitat, and the provision of high
quality environment, must be examined
carefully in any proposal of reservoir devel-
opment.

Again, the Natural Resources Development
Board is charged with the responsibility of re-
viewing all proposed Federal reservoir con-
struction within the State, By working closely
with the U.S. Army Corps of Engineers and
the Soil Conservation Service on proposed
reservoir programs, a system of State, local,
and Federal inputs is activated providing a
comprehensive examination of potential res-
ervoir problems and benefits. Examples of
such a planning system successfully imple-
mented within the State are the multiple-
purpose reservoirs at Rend Lake, Carlyle, and
Shelbyville, as well as the proposed Lincoln,
Helm, and Louisville Reservoirs,

3.2.3 Natural Resources Development
Board—Goals and Objectives

To promote and coordinate more fully the
activities of State agencies involved with nat-
ural rescurces planning or development, the
Natural Resources Development Board, in
January 1970, adopted a general set of goals,
objectives, and policy statements for water re-
sources in Illinois. These goals, objectives, and

_policies are a composite of these supported by

the eight member agencies of the Natural Re-
sources Development Board. Generally these
positions consider the overall improvement of
the State’s air and water quality, flood con-
trol, water supply, and recreation environ-
ment.



3.2.3.1 State Goals

The four major state goals are listed below:

(1) to assure the efficient use, both socially
and economically, of the State’s natural re-
sources

2) to develop and maintain a hlgh guality
environment in Illinois

(3) to assure the safety, adequacy, and
potability of public water supply

(4) to provide for the conservation of soil,

water, wildlife, forests, and other natural re--

sources of Illinois.

3.2.3.2 Objectives

The objectives adopted by the Natural Re-
sources Development Board are outlined be-
low:

(1) air and water quality

(a) controlair and water pollution and its
deleterious effect on the people and environ-
ment of Illinois

(b) protect the surface and ground water
resources from pollution

(2) water supply

(a) provide for proper treatment and dis-
infection of water supplies

{b) provide for adequate and proper
water storage facilities

(3) reduction of flood, drainage, and soil
erosion damages

(a) establish a controlled and wise pat-
tern of land and water use and development
across the State

(b) protect the land against soil deterio-
ration

(¢) rebuild damaged lands so that they

-might be used efficiently and profitably

(d) improve croplands, grasslands, for-
ests, recreation areas, and wildlife habitat in
an economic and efficient manner

(e) reduceflood water,drainage, and sed-
iment damages in the most efficient and eco-
nomical manner

(4) recreation and environmental en-
hancement _

(a) provide the lands and facilities for
outdoor recreation and education to meet the
growing needs and demands of the people

() other objectives

(a) recommend legislation for the most
feasible metheéd of conserving and. using natu-
ral resources

{b) maintain a quantitative and qualita-
tive inventory of natural resources through-
out the State
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(¢} carryoutbroad research programson
air, water, and land resources, anticipating
and preparing for future demands.

3.2.3.3 Policy Statements

Policy statements for the planning and de-
velopment of water resources in Illinois are
presented below:

(1) Air and Water Quality

(a) Water quality standards enforce-
ment requires surveillance and often legal ac-
tion to assure that Illincis waters are pro-
tected from discharges and pollutants. Com-
pliance is required within specified time
periods for all standards outlined in the Envi-
ronmental Protection Act rules and regula-
tions publications.

(b) Installations threatenmg to produce
thermal pollution must be reviewed critically.

(¢} Low-flow discharges from storage are
evaluated in relation to aquatic life and reere-
ational use enhancement, and are not ac-
cepted as substitutes for waste treatment.

{(d) The removal of nutrients from waste
discharge shall be accomplished as practical
methods are developed in accordance with
protection essential to maintaining the qual-
ity of surface waters,

{e) Acid mine drainage must be kept
under constant surveillance and reasonable
control.

(f) The Natural Resource Development
Board will keep abreast of the economic fac-
tors affecting the financing of waste collection
and treatment works, and will encourage ad-
vantageous State fiscal participation in Fed-
eral programs relating to water supply and
water quality.

(g) The collection, handling, and disposal
of solid wastes should be conducted so as to
avoid public nuisance and air and water pollu-
tion.

(2) Water Supply

{a) Any built-up community should pro-
vide a public water supply rather than rely on
individual or small group_systems that fre-
guently are subject to contamination. Such
systems are generally inadequate and are not
properly maintained.

(b) The Board encourages the inclusion
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of water supply for municipal use and/or in-
dustrial uses in multipurpose Public Law 566
reservoir development whenever feasible or
when such need is apparent.

{c) The Boardisconcerned about the lim-
ited number of major reservoir sites in the
State and encourages the State to either ac-
quire or zone these sites for future use,.

{3) Reduction of Flood, Drainage, and Soeil
Erosion Damages

(a) Each acre of land in the State should
be protected and developed according to its
capability, taking into account the economic,
aesthetic, and ecological needs of the people.

To accomplish this, land treatment is neces-.

sary.
(b) Flood and drainage damage problems

must be alleviated using the concepts of total
flood-plain management. Three means of deal-
ing with these problems may be used:

(i) flood-plain zoning

(ii) structural methods such as dams,
channel improvements, and levees

(iii) flood proofing and flood-warning
systems.

(4) Recreation and Environmental
Enhancement

(a) The objective of recreational and en-
vironmental enhancement is to provide the
lands and facilities for outdoor recreation and
education to meet the growing needs and de-
mands of the people.

(b) policy statements:

(i} The Board does not feel that State
responsibility lies in providing “local” recrea-

tion to a small geographically concentrated

group of people. It will continue to encourage
local recreation through State administration
of land and water conservation funds and by
providing some technical services. The Board
feels, however, that local recreation should be

a local government responsibility whenever -

possible.

(ii) The Board wishes to provide recre-
ational facilities within easy driving time of
the large population concentration areas
throughout the State. The location of new de-
velopments for recreation should be within
100 miles of large population concentrations

but should be far enough away and designed in
such a manner as to keep them from becoming
local parks which, for various psychological
and socialreasons, prohibit their use by people
from all over the State. ,

(iii) The Board encourages develop-
ment of areas formerly used for farming, min-
ing, ete., into aesthetic open space when possi-
ble. The Board encourages private land own-
ers to participate in these programs. Such
areas may also be used for needed recreation
areas.

(iv) The Board realizes the need for
more land for various recreational pursuits.
To meet this need, the Board encourages the
acquisition of lands outright or easements for
the use of lands and associated water. The
Board further encourages private land own-
ers to donate open lands for the development
of recreation areas.

(v) The Board is concerned about the
encroachment of urban areas, mining, ag-
ricultural interests, and highways on areas of
ecological and historical importance. The
Board encourages the protection of these
areas whenever possible. It encourages incor-
poration of them into its educational program,
which will attempt to make the people of the
State aware of their past and their environ-
ment.

(vi) The Board is aware of the people’s
increased affluence, mobility, and leisure time
and their desire to participate in various
forms of outdoor recreation. The Board en-
courages educational programs so that the
people might be more able to pursue these
forms of recreation in a more meaningful and
safe fashion.

(vil) Soil surveys, geologie, and other
pertinent physiographic information should
be used in guiding the sound expansion of
housing, recreational and industrial develop-
ments, the protection of agricultural areas

- against unwise and unnecessary encroach-

ment, location of roads and highways, and the
improvement of the natural beauty of the
countryside. : :

(viii) The Board encourages the inclu-
sion of recreation in the planning of multiple-
purpose reservoirs. It also encourages farm-
ers, especially those farming marginal lands,
to develop recreational opportunities for the
benefit of the people and for personal profit.

(ix) The Board encourages the devel-
opment of areas for wildlife and aquatic
habitat subject to the principles of sound

-wildlife management.



3.3 Indiana

3.3.1 Informal Intergovernmental Relations
and Water Policy

3.3.1.1 Centralized versus Decentralized
Responsibility for Water
Management Functions

Since 1920 Indiana has experienced a shift
in water policy making from local to State
units of governmerit, with the basic philoso-
phy being one of control for maximum benefit
to the entire State economy. _

Before 1920 Indiana statutes reflect almost
no Statewide policy with respect to water re-
sources. The pre-1920 statutes are almost en-
tirely of the following types:

(1) prohibitions, the intent of whlch was to
protect waterways as a means of transport
(See Acts of 1905, Chapter 169)

(2) permissions of local units of govern-
ment to improve waterways for purposes of
transport (for example, Acts of 1873, Chapter
15) .
(3) authorization permitting drainage,
flood protection, and fixing of lake levels (Acts
of 1905, Chapters 152 and 157).

In 1923 the legislature created the Indiana
Deep Waterways Commission ““for purpose of
connecting the Great Lakes with the Atlantic
Ocean by means of the Welland Canal and the
St. Lawrence River...” (Acts of 1923, Chapter
131). This is one of the earliest recognitions
- that water presented issues for Statewide pol-
icy making. Also in 1931 Indiana participated
with Illinois in interstate activities relating to
water (Acts of 1931, Chapter 158). However,
adjustments and mediation between advo-
cates of centralized government and extreme
local democracy delayed State-conceived and
announced water resources policies until the
mid-1940s. Since that time nearly twice as
much legislation relating to water law has
been enacted than in the entire history of the
State, Almost all of the post-1940s statutes are
of greater significance with reference to water
policy than pre-1940 legislation. By 1945, con-
struction on flood planes and construction of
flood control works were controlled at the
State level with participation by local gov-
ernments. -

Basic State water resource development
policies and doctrines, as defined by the In-
diana General Assembly, are set forth in the

Indiana Flood Control Act (Acts of 1945,
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Chapter 218, as amended), the Indiana Water
Resources Law (Acts of 1955, Chapter 251, as

amended), the Act to Conserve and Protect

Ground Water Resources (Acts of 1951, Chap-
ter 29, as amended), and the Indiana Conser-
vancy Act (Acts of 1957, Chapter 308, as
amended). Excerpts from these acts are bEIOW'

Acts of 1945, Chapter 318, Section 2:

It is hereby declared (a) that the loss of lives and
property caused by floods, and the damage resulting
therefrom, is a matter of deep concern to the State
affecting the life, health and convenience of the
people and the protection of property; that to prevent
and limit floods all flood control works and structures,
the alteration of natural or present watercourses of
all rivers and streams in the State should be regu-
lated, supervised and coordinated in design, construe-
tion and operation according to sound and accepted
engineering practices so as to best control and
minimize the extend of floods and reduce the height
and violence thereof; {(b) that the channels and that
portion of the flood plains of rivers and streams, which
are floodways, should not be inhabited and should be
kept free and clear of interference of the capacity of
the floodways; {c) that the water resources of the
State, which have been diminishing, should be ac-
cumulated, preserved and protected to prevent any
loss or waste beyond the reasonable and necessary
use thereof; and (d) that a master plan or comprehen-
stve plan for the entire State, to control flosds, and to
accumulate, preserve and protect the water re-
sources, should be investigated, studied and pre-
pared; policy and practices established, and the
necessary works constructed and placed in operation.

Acts of 1955, Chapter 251, Section 1:

It is hereby declared that the general welfare of the
people of the State of Indiana requires that surface
water resources of the State be put to beneficial uses
to the fullest extent and that the use of water for
non-beneficial uses be prevented, and the public and
private funds, for the promotion and expansion of the
beneficial uses of surface water resources, shall be
invested to the end that the best interests and welfare
of the people of the State will be served.

Acts of 1955, Chapter 251, Section 2:

Water in any natural stream, natural lake, or other
natural body of water in the State of Indiana which
may be applied to any useful and beneficial purpose is
hereby declared to be a natural resource and public
water of the State of Indiana and subject to control
and/or regulation for the public welfare as hereinafter
determined by the General Assembly of the State of
Indiana. Diffused surface water flowing vagrantly
overthe surface of the ground shall not-be regarded as
public water and the owner of the land on which such
water falls, pools, or flows, shall have the right to its
use.

Acts of 1957, Chapter 308, Section 1:

It is recognized that as the State develops, serious
problems of water management are arising in many
areas. The locations of these areas are the result of
natural conditions of population distribution; con-
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sequently, they may overlap the houndaries of exist-
ing political subdivisions of the State. Although prob-
lems of various areas may be gsimilar they are yet
unigue because of local existing conditions, The Gen-’
eral Assembiy of Indiana is, therefore, enabling its
citizens to organize so that they can effectively solve
their respective area problems by local pubhc im-
provement,

More particularly, it is recognized that the
inereased population, together with modern
technologies, demands more water for the
State’s growing industry, the expanded pro-
duction of farms, and the functioning of the
modernly equipped home. But the supply of
water has not increased. Water that was for-
merly wasted must be conserved by storage in
periods of excess and made available at other
times to supplement a reduced supply.

It is also recognized that a more intensive
use of land has resulted from increased popu-
lation. As a result many areas may need

(1) new drainage projects to make land
suitable for agriculture or for homes, stores, or
factories

(2) facilities to dispose of sewage and other
liquid wastes that are produced in such large
quantities that they pollute rivers and
streams or overtax the natural filtering proe-
ess of the soil, and facilities to provide ade-
quate supplies of water and the treatment
thereoffor domestic, industrial, and public use

(3) reestablishment of ground cover to pro-
tect vital top =0il from being washed away, to
prevent siltation -of rivers, lakes, reservoirs
and streams, or to provide a natural habitat
for wildlife

(4) reestablishment of the natural recrea-
tional facilities associated with water, inten-
sively developed so that more of the public
may enjoy it. The following act permits estab-
lishment of Conservancy Districts to attain
such goals (Acts0f1951, Chapter 29, Section 2):

It is hereby declared a public policy of this State in the
interest of the economy, health and welfare of the

. State and its citizens, to eonserve and protect the
ground water resources of the State and for that pur-
pose to provide reasonable regulations for its most
beneficial use and disposition.

The present philesophy of Indiana con-
tinues to be that of control at the State level
but with local government assuming a key role
in water resources development. Although the
State has the power to build flood control
structures, it generally loans money to local
governments through the Flood Contrel Re-
volving Fund (Acts of 1959, Chapter 95, as
amended), so that they may build structures.
Under this technique, local governments as-
sume an important role in flood protection for

the State. While State agencies influence the
projectsin the sense of determining what proj-
ects to support, the local people initiate the
projects (Acts 0of 1959, Chapter 95, as amended)
and ultimately pay for them with local funds.

In 1963 the General Assembly recognized
that many of the small rural communities
throughout the State were unable to secure
the necessary funds in the commercial money
market to construct an adequate water supply
system, or to enlarge existing water supply
systems, so that the community need of public
health protection could be adequately served.
Therefore, it was declared a policy of the State
to aid eommunities with populations of 1,250
or less to establish and modernize water sup-
ply systems for domestic, commercial, and in-
dustrial use of water (Acts of 1963, Chapter
291, as amended). The General Assembly also
recognized the need to acquire reservoir sites
for storage of water and provided the means
by which the State, municipalities, special tax-
ing districts, and public utilities might secure
needed reservoir sites to meet both the pres-
ent and the future needs for storage of water
(Acts of 1963, Chapter 322).

With the enactment of the Soil and Water
Consérvation Districts Act (Acts of 1965,
Chapter 171, as amended), it was declared to
be the policy of the General Assembly to pro-
vide for conservation of the soil and water re-
sources of the State, and for prevention of
flood water and sediment damage, and for the
conservation, development, utilization, and
disposal of water in the watersheds of the
State, thereby to preserve natural resources,
control floods, prevent impairment of dams
and reservoirs, assist in maintaining the
navigability of rivers and harbors, preserve
wildlife, protect the tax base, protect public
lands, and protect and promote the health,
safety, and general welfare ofthe people ofthe
State. In keeping with the philosophy of State
control, realizing that local citizens have the
best understanding of their problems and the
solutions necessary to solve these problems,
this act also allows 25 landowners to file a
petition with the State Soil and Water Conser-
vation Committee asking that a soil and water
conservation district be organized in the
interest of the public welfare,

Asearly as 1955, and againin 1857, 1959, and
1969, the General Assembly recognized that
the unregulated flow of the rivers and waters
of the State constitutes a menace to the gen-
eral welfare and economy of the people of In-
diana, and that regulation of this flow is a
proper activity of the State of Indiana, inde-



pendently or in cooperation with the United
States, municipal corporations, or political
subdivisions of the State. The General Assem-
bly authorized the State to cooperate with the
United States in the construction, operation,
and maintenance of multiple-purpose reser-
voirs for flood control, water supply, water
quality control, recreation, and related water
resources purposes.

3.3.1.2 Home Rule

Indiana does not have home rule in any real
sense. [t makes substantial use of permissive
legislation, which is available to local areas or
local units of government, but it does not per-
mit cities to draw up their own forms of gov-

ernment. City government is simply mayor-

council government, with some variations in
organization among classes of cities. There
are similarly fixed forms of government for
towns, townships, and counties. One notewor-
thy variation is the reorganization of govern-
ment in counties containing a city of the first
class, such as Indianapolis in Marion County
(Acts 0f 1969, Chapter 173). The “consolidated
city” has all the powers that are not prohibited
under the State constitution. All such powers
are subject to regulation by State agencies in
accordance with applicable law.

The municipal code for Indiana dates from

1905 when a recodification of city and town’

laws was enacted (Acts of 1905, Chapter 129, as
amended). It is still the basic source of munici-
pal authority.

Although the General Assembly has dele-
gated a variety of powers over watercourses to
State agencies since 1905, it has not automat-
ically deprived cities and towns of their broad
powers. In all probability, local units continue
to be in a position to exercise these powers
until the appropriate State agency moves in
and exclusively occupies the field by a particu-
lar and specific regulatory action.

The Indiana General Assembly has also
passed extensive laws delegating broad flood
control powers to cities because some Indiana
cities have repeatedly suffered flood disaster,
e.g. Acts of 1933, Chapter 26. In practice the
local unit is encouraged to take flood control
measures within regulatory limits set by the
State agency. This is typical of Indiana’s ap-
proach to many State-local problems.

3.3.1.3 Financing

State debt, with certain exceptions, is pro-

Intergovernmental Relations 29

hibited by the Constitution of Indiana, Article
10, Section 5:

No law shall authorize any debt to be contracted, on
behalf of the State, except in the following cases:; To
meet casual deficits inthe revenue; to pay the interest
on the State Debt; to repel invasion, suppress insur-
rection, or, if hostilities be threatened, provide for the
public defense, :

It is the policy of each General Assembly to
enact the operation and construction budgets
each biennium. The approved budgets are ap-
propriations for the conduct of State govern-
ment and its departments, and appropriations
for the construction and repair of State prop-
erties, From time to time, as required, the
General Assembly has appropriated, outofthe
general fund, monies to the Department of
Natural Resources to pay a share of the proj-
ect cost of multiple-purpose reservoir, built
in cooperation with the Federal government.
The State’s share of the cost of such reservoirs
is computed on the basis of the laws of the
United States pertaining to such projects.

In addition to the above appropriations, the
1965 amendment to the Cigarétte Tax Act
(Acts of 1947, Chapter 222) provides funds to
the Department of Natural Resources for in-
vestigations and development of plans, de-
signs, purchase of lands where needed, and
construction of flood control and water re-
sources projects, including multiple-purpose
reservoirs and related subjects. It is also pro-
vided that an amount not to excéed 5 percent
of these appropriated funds may be used to
conduet applied research to sclve technical
problems involving the water resources of In-
diana, either independently or in cooperation
with agencies of the State or of the United
States.

The 1959 General Assembly.created the
Flood Control Revolving Fund, Acts of 1959,
Chapter 95, as amended. Cities, towns, coun-
ties, and special taxing districts created by
law may borrow from the Flood Control Re-
volving Fund for such purposes as building or
repairing levees, creating new and enlarged
stream channels, and other flood protective
works. The Acts of 1963, Chapter 291, au-
thorizes loans from this fund to small com-
munities for the construction, modernization,
enlargement, or alteration of a water supply
system, or any part thereof.

The 1963 General Assembly created the
Water Resources Development Fund, Acts of
1963, Chapter 342. Under the provisions of this
Act, the Department of Natural Resources is
authorized to contract to provide certain min-
imum quantities of stream flow or to sell water
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on a unit price basis from water supply storage
in reservoir impoundments that have or may
be financed by the State. The proceeds from
these contracts constitute the Water Re-
sources Development Fund which is used to
investigate and develop reservoir sites and to
" acquire easements or purchase lands for those
sites. The funds are also used for financing,
construction, and/or operation and mainte-
nance of reservoir impoundments or portions
thereof used for water supply storage.

3.3.2 Cooperation and Coordination

3.3.2.1 Federal Programs

The Department of Natural Resources is
authorized by the Indiana Flood Control Act
(Acts of 1945, Chapter 318, as amended) and
subsequent aets to cooperate with the United
States or an agency of the United Statesin the
development of multiple-purpose reservoir
projects. The Governor has designated the Di-
rector of the Department of Natural Re-
sources as his representative in matters of
mutual interest to the State, the U.S. Army
Corps of Engineers, and the Soil Conservation
Service. The Department of Natural Re-
sources, as created by the Natural Resources
Act of 1965, is to represent and act for the
State, subject to the approval of the Governor,
in all matters of flood control and water re-
sources development with other States and
the United States. Also, the State participates
with the United States Geological Survey in
cooperative stream gaging and ground-water
programs, a cooperative lake mapping pro-
gram, and a cooperative lake level gaging pro-
gram.

The Stream Pollution Control Beard is the
designated State agency to cooperate with the
Environmental Protection Agency on pro-
grams provided for by Public Law 660. Under
this Act, monies are made available to the
State for its water pollution control program
and to local units of government to assist in
the construection of municipal pollution
abatement facilities; This Act also provides for
making grants to public or private agencies
and institutions and to individuals for re-
search, training, and demonstrations relating
to the control of water pollution.

The State participates in the water and re-
lated land resources planning program under
Title i11 of the Water Resources Planning Act
(P.L. 89-80). This is a 50-50 fund matching
program between the State and the Federal

government. The Department of Natural Re-
sources is the designated State agency that
administers the fund, coordinates efforts, and
acts as liaison with the Water Resources
Council. The purpose of the program is to pro-
vide financial assistance for comprehensive
planning of water and related land resources.
The program will also be coordinated with the
State Water Plan, which is conceived as a pro-
gram for the timely conservation, utilization,
and management of the State’s water and re-
lated land resources. ‘

3.3.2.2 Interstate Cooperation

The State participates and/or is a member of
the Great Lakes Commission and the Great
Lakes Basin Commission.

3.3.2.3 Political Subdivisions

Local governmental unitshave participated
or are participating in a number of local pro-
tection and agricultural levee projects in ac-
cordance with the provisions of Public Law
566. The State is authorized under the Flood
Control Revolving Fund Aet (Acts of 1959,
Chapter 95, as amended) to loan monies to
local governmental units for such projects.
Also, the Department of Natural Resources is
authorized to use the Water Resources Devel-
opment Fund (Acts of 1955, Chapter 251, as
amended) to investigate and develop reservoir
sites, to purchase lands to be used as reservoir
sites, and to operate and maintain- reservoir
impoundments for water supply storage in
cooperation with any local or county govern-
ment or any special distriet e¢reated and au-
thorized by law. In general, it is the policy of
the Department of Natural Resources to use
these funds only when local support is suffi-
cient to create an area demand for water sup-
ply development.

The Governor, by Executive Order dated Oc-
tober 31, 1955, established a comprehensive
plan and program for Civil Defense in Indiana
and assigned to the Indiana Flood Control and
Water Resources Commission (now the De-
partment of Natural Resources) the responsi-
bility for natural disaster assistance. In ac-
cordance with the assigned responsibilities,
the Division of Water maintains continuous
contact with such public agencies as the State
Board of Health, State Police, State Highway
Commission, Stream Pollution Control Board,
State Civil Defense, County Civil Defense, of-



ficials of county and city governments, or-
ganized groups, and individuals for the pur-
pose of exchanging information and obtaining
local cooperation during natural disasters
such as floods, droughts, and tornados. The
Indiana State Board of Health and the
Streams Pollution Control Board handle
~emergency work and planning as related to
public water supplies, sewage works, and
other public health aspects in natural disas-
ters.

Technical data are continuously exchanged
between the Department of Natural Re-
sources, State Highway Commission, county
surveyors and highway engineers, city en-
gineers, and consulting firms with respect to
prOJect planning of any nature in or along the
rivers and streams of the State. Plannmg for
flood plain regulation involving zoning for
various uses and subdivision regulation is
conducted by the Department’s professional
staff in cooperation with local or county plan
commissions and the Federal Housing Admin-
istration and Veterans Administration. The
results of planning studies are published in
reports, which are made available to all in-
terested parties.

3.3.2.4 Multiple-Purpose Operaﬁons

It is the philosophy of the State that each
water resources project be developed to its
maximum potential. The State continues to
invest in the provision of water supply storage
in reservoir prejects to enhance and promote
the economic development of the area within
the zone of influence of the project. This is
done by making water available at fair and
reasonable rates and by endeavoring to make
provision for serving as many uses and users
as possible, including multiple uses of water.
The Department of Natural Resources also
enters into lease agreements with the 1.S.
Army Corps of Engineers for the operation of
recreational features at its reservoir projects.

34 Michigan

3.4.1 Informal Intergovernmental Relations
and Water Policy

3.4.1.1 Centralized versus Decentralized
Responsibility for Water Management
Functions

To a considerable extent, natural resource
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management responsibilities have been main-
tained, at least at the superintendent level,
with State government. This is particularly
true with water supply, pellution control, and
oil and gas development. In other areas of re-
source management, where responsibilities
have been delegated or where no particular
governmental authority has been assumed,
i.e. flood plain management, dam controls, and
erosion control, the State has recently either
begun to exercise or has taken back authority.
New programs for administering wild rivers
programs and Great Lakes shoreland provide
opportunities for local controls, but if they are
not exercised, statutes direct the Department
of Natural Resources to take control.

The State of Michigan water management

policies and programs are influenced by the
unique character of the State’s hydrology. In
general, Michigan does not have major flood
problems. Both the river and drainage areas
are relatively small and the relief is rather
gentle. Consequently, the State programs are
aimed at flood damage prevention rather than
protection.
. No part of Michigan is more than 80 miles
from one of the Great Lakes, and ample
supplies of ground water lie under much of the
State. There is no State program of developing
water supply facilities. Instead, the program
attempts to assure that drinking water comes
from all public systems. Land drainage is
primarily a local responsibility with the State
controls covering intercounty drainage proj-
ects. There are several other examples of re-
lationships between natural conditions and
administrative programs.

At the State level, within the past decade,
water and related land resources manage-
ment and regulation in Michigan have been
increasingly centralized. Although various
agencies are charged with the preparation
and administration of water management
programs, many of these activities have been
grouped within the Bureau of Water Man-
agement of the Department of Natural Re-
sources. Coordination of water management
responsibilities of other State departments
occurs through several mechanisms, the prin-
cipal one being department representation on
the Water Resources Commission. Heads of
the Departments of Agriculture, Health,
Highways, and Natural Resources act as ex
officio members of the Commission. Coopera-
tive agreements and interdepartmental com-
mittees provide additional coordination.

Water management functions of Bureau of
Water Management are grouped into three
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divisions covering water quality control, hy-
drological studies, and water development ser-
vices for local units of government.

3.4.1.2 Home Rule

Article VII, Section 24, of the Michigan con-
stitution provides that any city or village may
acquire, own, or operate public service
facilities for its inhabitants, and may sell and
deliver such outside its corporate limits,
within specified limits,

Article VII, Section 28, further contains
provisions for local governmental units to
enter inte intrastate contractual un-
dertakings for service and within their pow-
ers.

As stated later, Michigan has delegated
considerable regulatory power to local gov-
ernments. Local units operating within the
purview of permissive State enabling legisla-
tion have the powers to maintain water supply
and waste disposal systems, to provide access.
to public water, to undertake water im-
. provements, to zone and establish waterside
parks and recreational facilities, to.control
waterside land development, and to com-
prehensively plan.

Local municipal governments may also,
within defined limitations, contract with State
and Federal agencies for purposes of flood
control and beach erosion protection.

Special purpose districts may also be
created within Michigan to accomplish many
of the same water-related objectives as indi-
vidual political subdivisions. Such districts
may, for example, consolidate for drainage
projects, soil and water conservation meas-
ures, provision of water supply, and the collec-
tion and treatment of sewage.

34.1.3 Financing

Michigan has committed State funds to
most aspects of water management, pollution
control and prevention, and water research
and planning.

The voters of the State on November 5, 1968,
gave overwhelming approval of abond issue of
$335 million to finance water pollution abate-
ment in Michigan. This bond issue money goes
to local units of government to be matched
with Federal and local dollars to finance waste
treatment and collection works. These monies
are divided into two segments: $285 million to
assist in dealing with waste treatment works

and $50 million to help finance the cost of col-
lecting sewers.

Article I1I, Section 6, of the Michigan Con-
stitution does, however, greatly restrict State
participation in the solving of purely local
water related problems. This section specifi-
cally stipulates that the State shall not be a
party to, nor financially participate in, any
work of internal improvement except as pro-
vided by law.

Municipalities, spec1al purpose districts,
and corporations are in most instances vested
with the power to provide water services and
related land improvements through the estab-
lishment of special benefit assessments and/or
the issuance of revenue bonds.

Local municipalities are further authorized,
either voluntarily or via court order, to issue
bonds for the provision of waste treatment
facilities.

3.4.2 Cooperation and Coordination

3.4.2.1 Federal Programs

Michigan maintains a policy of close cooper-
ation and coordination with those Federal
agencies involved in water and related land
resources programs. The responsible State
agencies are members of coordination com-
mittees of the U.S. Army Corps of Engineers
and the Department of Agriculture basin
studies.

The 11.8. Army Corps of Engineers has em-
barked upon a long-range comprehensive
planning program for Michigan’s largest and
most significant river basin and is currently
engaged in studying the State’s Great Lakes
shoreland. The U.S. Soil Conservation Service
is expanding its watershed program (P.L. 566)
with increasing emphasis being placed on rec-
reational values to be derived from watershed
management. The Bureau of Qutdoor Recrea-
tion and the National Park Service of the U.S.
Department of the Interior are making
studies and recommendations regarding the
establishment of additional Federal recrea-
tion areas centered upon water in Michigan.

Further focusing of Federal participation in
Michigan's resource planning and develop-
ment is represented by the Accelerated Publie
Works Program, the Open Space Program, and
the State and local planning assistance grants
of the U.S. Housing and Home Finance
Agency. The Area Redevelopment Adminis-
tration of the U.S. Department of Commerce



and the Rural Areas Development program of
the U.S. Department of Agriculture are indi-
rectly or directly dealing with some phases of
water resources in certain areas of the State.
Sizeable grants to the Land Grant Colleges
and Universities (Michigan State University)
are being made for water research.

In addition, there are the older Federal
functions in connection with rivers and har-
- bors, marinas, flood control, geological map-
ping and research, the farm conservation
planning and subsidy programs, watershed
management, fish and wildlife habitat im-
provement and public access acquisition pro-
grams, and the traditional programs of the
U.S. Forest Service, plus its intensification of
recreational development on lakes and
streams within national forests.

All of the above programs are coordinated
through State counterpart agencies either
through joint participation or through the
mechanisms of review, approval, or technical
input. : '

3.4.2,2 Interstate Cooperation

It is the policy of the State of Michigan to
cooperate with the other Basin States in seek-
ing solutions to mutual water and related land
resources problems. This policy and the coop-
erative attitude of the State are reflected by
Michigan’s extensive participation in those
compact agreement and enforcement confer-
ences noted later in this report. The State also
maintains open lines of informal cooperation
and information sharing with all States hav-
ing mutual water management interests.

3.4.2.3 Political Subdivisions

Technical services in the form of project and
program reviews and data input are continu-
" ously provided to local municipalities and spe-
cial purpose districts of local water manage-
ment activities. Planning, flood plain delinea-
tions, and zoning and plat reviews are prime
State agency responsibilities for serving local
entities. "

The Department of Natural-Resources
works closely with local governmental units in
carrying out joint projects for creation and
management of flowage, waterway rehabili-
tation, and fisheries improvement. The State
Departrment of Agriculture works closely with
county officials in the carrying out of its pro-
grams and in its review of P.L. 566 projects.
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The Department of Highways works closely
with local units through an extensive hearing
process to obtain local insights and desires for
highway routes. The Michigan Department of
Public Health provides numerous technical
services and review in the area of water sup-
ply and sanitation for the benefit of local offi-
cials. :

3.4.2.4 Multiple-Purpose Operations

Michigan subscribes to the policy of mul-
tipurpose comprehensive planning for water
and related land resources development.

Enforcement of this policy is evidenced by
the State’s interstate and intrastate river
basin planning activities. Further, the State
has legislated responsibilities to review and
carefully investigate all Federal water and re-
lated land project proposals within the State.
Comprehensive, related land use planning is
coordinated through the State’s Executive Of-
fice, and interagency views and reviews are
provided for by the Inter-Departmental

Committee on Water and Land Planning as

created by Executive Order.
3.5 Minnesota

3.5.1 Informal intergovernmentail Relations
and Water Policy

2.5.1.1 Centralized versus Decentralized
Responsibility for Water Management
Functions

 Minnesota contains more than 15,000 lake
basins, more than 25,000 miles of rivers and
streams, approximately 200 miles of shoreline
on Lake Superior, and more than 10 million
acres of swamp and marsh land. Correspond-
ing to the abundance of her water resource,
Minnesota’s State government is likewise
blessed with an abundance of departments,
agencies, boards, commissions, and commit-
tees with responsibilities in the water and re-
lated land resources field—a total of 46 or
more. :

Major functional areas and associated State
agencies are listed below:

(1) water supply—State Board of Health

‘and Department of Natural Resources

“(2) pollution econtrol—Pollution Control
Agency : * :
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(3) recreation, fish, and wildlife—
Department of Natural Resources

(4) flood control—Department of Natural
Resources, Soil and Water Conservation
Commission, and Water Resources Board

(5) waterborne transportation—Depart-
ment of Natural Resources and Water Re-
sources Board

(6) land drainage, treatment, and irriga-
tion—=Soil and Water Conservation Commis-
sion, Department of Natural Resources and
Water Resources Board

(7Y power—Department of Natural Re-
sources

(8) forestry and minerals—Department of
Natural Resources.

The State Planning Agency is responsible
for comprehensgive water and related land re-
sources planning, ‘

The Department of Natural Resources is by
far the largest State agency with major re-
sponsibilities in water and related land re-
sources planning, development, and manage-

‘ment. However, no formal State¢ mechanism

exists for effectively coordinating the ac-
tivities of all the affected departments, agen-
cies, boards, commissions, and committees.
More than one State agency has respon-
sibilities in most functional areas and the re-
sponsibilities of State agencies overlap,

The most ambitious attempt by the State
legislature to require coordination has been
the establishment of the Water Resoureces
Board, which was created with the declared
power of resolving contradictions in the exist-
ing programs when applied in a specific pro-
ceeding. Its objective is to establish a forum
where conflicting aspects of the public inter-
est can be presented and considered, the in-
consistencies resolved, and a controlling State
water policy determined. The Water Re-
sources Board has an excellent assignment,
but there is no requirement imposed upon
agencies to present problems to the Board. As’
aresult, there have been few if any Statewide

"water policies enunciated by the Water Re-
sources Board since its creation in 1955.

Recent proposals to place the Water Re-
sources Board and the Soil and Water Conser-
vation Commission within the Department of
Natural Resources would provide miich of the
needed functional centralization. Other pro-
posals to-transfer the Pollution Contrel
Agency and Water Resources Coordinating
Committee functions into the Department of

Natural Resoureces would complete the cen-
tralization process.

_ 3.5.1.2 Home Rule

In Minnesota the planning, development,
and management of water and related land
resources in the past have been largely the
responsibility of special purpose districts and
local units of government such as counties,
cities, and villages. A considerable part of the
administrative system remains in local hands,
but a larger (and increasing) share falls to
State and Federal governments. In addition to
controlling land use through zoning and other
means, the local governmental units (counties
and municipalities) have been granted broad
powers to improve management of water re-
sources. These powers are restricted by the
condition that the public must have access to
some portion of the shore of such waters and
that a permit must have been previously ob-
tained from the Commissioner of Natural Re-
sources. _

The district courts of the various counties
are authorized to establish, construct, and
maintain public drainage systems involving
lands in more than one county and construct
and maintain flood control structures, The
Water Resources Board may establish wa-
tershed districts, upon petition, having board
powers to undertake water management im-
provements.

A sanitary district may be created in ahy
case where the Pollution Control Agency finds
there is a need that cannot be met by an exist-
ing agency. Regional sanitary sewer districts
having municipal powers permit municipali-
ties in a drainage area designated by law to
join together for pollution abatement pur-
poses. An act passed by the 1971 legislature
authorizes county boards and district courts
to establish a water district, sewer district, or
combined water and sewer district to operate
acentral water supply or sewage disposal sys-
tem in unincorporated areas.

The recently established Statewide flood
plain and shoreland management programsin
Minnesota will be based on State-local cooper--
ation. In each of these program areas, the
State has adopted minimum standards and
criteria for review of local flood plain and
shoreland management ordinanées and will
provide technical assistance to the lgcal gov-
ernments upon request. It will be the respon-
sibility of the localities to adopt and adminis-
ter the ordinances as required by State law,



3.5.1.3 Financing

Watershed districts may obtain up to
$75,000 per year for administrative expenses
by means of property tax levy up to three
mills. Works of improvement undertaken by
watershed distriets, county boards, and dis-
trict courts are generally financed by special
assessments, Sanitary districts have village
powers, and regional sanitary sewer districts
have municipal powers. Cities and villages
may issue bonds to finance works of improve-
ment.

The Department of Natural Resources re-
ceives funds through the Minnesota Omnibus
Natural Resources and Recreation Act of
1963, financed by an additional penny-per-
pack tax on cigarettes. Natural Resource Act
funds have been used to provide Minnesota
with State park lands, preserved historic sites,
wildlife areas, and access to and improvement
of lakes, rivers, streams, scenic areas, fish
spawning areas, and campgrounds. The act
has provided funds for State park develop-
ment, expansion of reforestation efforts, tree
nursery programs, provision of forest roads
and campgrounds, planning, topographic
mapping, hydrologic studies, and both
ground- and surface-water research necessary
for recreational and conservation purposes.

Using funds obtained largely from the sale.

of hunting and fishing licenses, the Division of
Game and Fish within the Department of
Natural Resources has been able to acquire
marsh areas for fish and wildlife production
and engage in habitat improvement projects.
Future emphasis will be given to improve-
ment of habitat on private lands by provision
of technical assistance and cost sharing.

The 1971 Session of the Minnesota Legisla-
ture created the Minnegota State Water Pol-
lution Control Fund to provide grants-in-aid
and low interest loans to communities for con-
struction of wastewater treatment plants and
major interceptors. The legislature has also
authorized the sale of $25 million of State gen-
eral obligation bonds and the-additional ap-
propriation of $9.75 million from the general
fund to finance this program through fiscal
1973.

3.5.2 Cooperation and Coordination

No single State agency is specifically
charged with the responsibility of coordinat-
ing Federal, State, interstate, local, and non-
governmental activities pertaining to water
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and related land resources planning, devel-
opment, and management. To fill this void, the
Water Resources Coordinating Committee
was created in 1967. The committee is com-
prised of representatives of 14 State, regional,
and local agencies. C

The various Federal agencies having land
and water management responsibilities
primarily coordinate with their counterpart
agencies at the State level. Mandatory coordi-
nation and cooperation statements contained
in the statutes pertaining to State agencies
are, for the most part, weak expressions de-
seribing piecemeal cooperation, often on a
voluntary basis. As a result, many State offi-
cials tend to communicate, in turn, with local
government officials and special interest
groups more often than with other State offi-
cials. Also, interfunctional coordination in
water and related land resources government
is weak in formulating plans, seeking reve-
nues, and executing programs.

Inthe State there are 87 counties, 91 soil and
water conservation districts, 26 watershed
districts, and 4 conservancy districts in addi-
tion to lake conservation and sanitary dis-
tricts all involved in the planning, develop-
ment, and management of water and related
land resources. These entities are to an appre-
ciable extent independent of one another.
Cooperation between special-purpose districts
is limited. The management of water and re-
lated land resources by counties and special-
purpose districts is not well coordinated. No
State agency is responsible for reviewing ac-
tivities on a comprehensive basis,

The 1967 legislature authorized Minneso-
ta’s participation in the Great Lakes Basin
Commission and the Souris-Red-Rainy River
Basin Commission. Minnesota also cooperates
and coordinates with neighboring States
through the Minnesota-Wisconsin Boundary
Area Commission, the South Dakota-
Minnesota Boundary Waters Commission, the
Great Lakes Commission, and the Great Lakes
Fisheries Commission.

3.6 New York

3.6.1 Informal Intergovernmental Relations
and Water Policy

3.6.1.1 Centralized versus Decentralized
Responsibility for Water Management
" Functions

The sovereign power to regulate and con-
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trol the water resources of New York State
since its establishment has been vested exclu-
sively in the State, except to the extent of any
delegation to the United States.

Although various agencies have been
charged with the preparation and administra-
tion of water management programs ranging
from hydroelectric power generation to mu-
nicipal water supply and navigation, the
‘majority of water management .activities
have been grouped within the Department of
Environmental Conservation. The principal
agencies outside the Department of Environ-

mental Conservation that have water man--

agement responsibilities are the Department
of Health, for municipal water supplies; the
Department of Transportation, for manage-
ment of the State Barge Canal; the Office of
Parks and Recreation, for recreational boat-
ing and other recreational uses of water; and
the Power Authority of the State of New York,
for hydroelectric power generation. The City
of New York has been given special legislative

authority to manage its municipal water sup-

ply.

The authorities are contained in the Con-
servation Law, Articles 5 and 16; Title [, Arti-
cle 5, of the Public Authorities Law, as
amended with respect to the Power Authority
of the State of New York; TFitle K, Chapter 51
and Title D of Chapter 15 of the Admmlstra
tive Code of the City of New York, as amended;
and the Canal Law. -

The following illustrates the departmental
functions and authorities.

3.6.2 Synopsis of Principles and Concepts

The underlying principle of New York's
water policies, as indicated in foregoing refer-
ences (Section 2) to the State’s constitution
and fo]lowmg references to its statutes, is
that water is a natural resource, not to be
conquered by man, but to be sought, recov-
ered, processed, utlhzed reclaimed, and
reutlhzed

3.6.3 Statutes
3.6.3.1 Water Pollution Control Law

(1) Background and Public Policy

Beginning in 1902, New York State’s water

resources control laws began to evolve, The
early legislation delegated separate areas of
the State’s water resources to the Conser-
vation Department, the Health Department,
and the Public Works Department. As early as
1903, the legislature enacted its first water
pollutlon control law.17

The experience of these departments in
admmlstermg their concurrent regulatory
functions in the field of water resources dem-
onstrated a need for a broad-based, multipur-
pose program that would unite the interest of
the various State administrative units into a

“concert of cooperation.”

This copartnership between the dlfferent
agencies of the State was achieved with the
enactment of the Water Pollution Control Law
of 1949 (Public Health Law, Article 12).

The Public Health Law, Article 12, Section
1200, declares that it is the public pollcy of the
State of New York

to maintain reasonable standards of purity of the wa-
ters of the state consistent with public health and
public enjoyment thereof, the propagation and pro-
tection of fish and wildlife, including birds, mammals,
and other terrestrial and aquatic life, and the indus-
trial development of the state, and to that end require
the use of ali known available and reasonable meth-
ods to prevent and control the pollution of the waters
of the State of New York.

The purpose of Article 12, as defined in See-
tion 1201, is

tosafeguard the waters of the state from pollution by :

(a) preventing any new pollution, and (b) abating pol-

lution existing when this chapter is enacted, under a

program consistent with the declaration of policy
above stated in the provisions of this article.

(2) Administrative Procedure

Under this law, the former Water Resources
Commission adOpted standards of quahty and
purity and classified the State’s waters in ac-
cordance with considerations of “best usage”
in the public interest.!® (Succeeded by the De-
partment of Environmental Conservation, the
former Water Resources Commission con-
sisted of seven regular members: the Commis-
sioners of the State Departments of Health,
Conservation, Transportation, Agriculture
and Markets, Commerce, the Office for Local
Government, and the Attorney General.
There were also four advisory members repre-
senting industry, political subdivisions, ag-
riculture, and sportsmen of the State.!® Chap-
ter 663 of the Laws of 1965 increased the
number of regular members from six to seven

_ by adding the Commissioner for Local Gov- ‘



ernment.) The “Rules and Classifications and
Standards of Quality and Purity for Waters of
New York State” were originally adopted by
the Water Pollution Control Board and were
subsequently readopted by the former Water
Resources Commission (Public Health Law,
Section 1205, subd. (7) (a); NYCRR, 6th Off.
Supp., 1951, p. 208, et seq.). ‘

Pursuant to the Public Health Law, Section
1205, the procedure of the Department of En-
vironmental Conservation is as follows:

(a) A classification survey is made on the
basis of drainage basin areas, including all
sub-basins and tributaries to a major drain-
age outlet.

(b} A report of the survey is published
containing tentative classification recom-
mended by the Department staff.

{¢) The tentative.classifications are dis-
cussed at public hearings held at convenient
locations within the drainage area.

{d) Classifications are adopted by the De-
partment. The Department may modify tenta-

" tive classifications as a result of the hearing,
but once the waters have been classified,

it shall be unlawful for any person, directly or -indi-

rectly, to throw, drain, run, or otherwise discharge

into such waters organic or inorganic matter that
shall cause or contribute to a condition in contraven-
tion of the standards adopted by the Water Resources

Commission pursuant te section one thousand two

hundred five of this article (Public Health Law, Sec-

tion 1220).

(e} Comprehensive pollution abatement
plans are developed, consisting of a descrip-
tion of each pollution problem within the area
and the procedure to be followed in each in-
stance to comply with the classification. Re-
ports of progress in achieving compliance are
required, and a reasonable time for correction
is provided.

(fy The comprehensive plan is then en-
forced by the Department. Initially, coopera-
tion is sought on a voluntary basis. If the re-
sults are unsatisfactory, the Department, in
accordance with its administrative proce-
dures, conducts public hearings prior to the
issuance of formal enforcement orders (Public
Health Law, Section 1242).

The Department is given administrative
jurisdiction to abate and prevent the pollution
of waters of the State. The Commissioner is
granted broad authority, powers, and duties
to effectuate the provisions of Article 12, Act-
ing through the Commissioner, the Depart-
ment may adopt, amend, or cancel administra-
tive rules and regulations governing hear-
ings, filing of reports, and issuance of permits
(Public Health Law, Section 1210).
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Persons are required to apply to the Com-
missioner or his designated representative for
permits to discharge sewage or industrial
wastes through new outlets or to construct or
operate and use new disposal systems (Public
Health Law, Seections 1230, 1231, 1232). (Public
Health Law, Section 1225, provides that the
minimum degree of treatment required for the
discharge of sanitary sewage into the
classified surface waters of the State shall be
effective primary treatment.)

In enforcing the comprehensive plan,
“public hearings shall be conducted by the
Commissioner, or his duly designated repre-
sentative . . . prior to issuance of an order
directing any person to discontinue discharge
of sewage, industrial waste, or other wastes
which contravene the standards established
for any waters of the State” (Public Health
Law, Section 1240; see also Sections 1241, 1242,

1243).

In 1965 the State legislature amended the
Public Health Law concerning existing dis-
charges of sewage and industrial wastes by
streamlining the Department’s administra-
tive hearing procedures (Laws of 1965, Chap-
ter 180). Under the Public Health Law, Section
1223, as amended, the Commissioner shall
consider, among other matters, evidence at
the hearing relative to

“(a) the adequacy and practicability of vari-
ous means of abating the polluting content of
such discharge

(b) the financial ability of the polluter to so
abate '

{¢) the engineering impossibility or im-
practicability to abate immediately such dis-
charge.

. After the hearing, if the Commissioner finds
financial inability, engineering impossibility,
or impracticability to abate immediately the
discharge, his order shall establish the rea-
sonable time or times within which the re-
quired steps are to be taken. The order of the
Commissioner is absolute upon entry and ser-
vice.

An aggrieved person may seek a court re-
view of any order or determination of the
Commissioner.

Viclaters are liable to the payment of a pen-
alty in a civil action brought by the Attorney
General (Public Health Law, Section 1250},
and willful violations are punishable by erimi-
nal liability in the form of imprisonment or a
fine or hoth (Public Health Law, Section 1252).
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(3) Financial Assistance

New York State has pioneered in programs
for State aid for comprehensive studies and
reports concerning the collection, treatment,
and disposal of sewage by municipalities (Pub-
lic Health Law, Section 1263-a), aid for con-
struction of sewage treatment works (Public
Health Law, Section 1263-b, as amended by
Laws of 1965, Chapter 177), and State as-
sistance for municipal operations and main-
tenance of sewage treatment works (Public
Health Law, Section 1263—). Other recent
examples of action by the State are the Laws
of 1965, Chapter 481, which amends the Town
Law and empowers town boards to provide for
excess sewer facilities, the Laws of 1965,
Chapter 560, which creates the Hudson River
valley scenic and historic corridor, and Laws
of 1965, Chapter 6861, which authorizes proj-
ects relating to the use of atmospheric water
resources.

The culmination of New York State’s efforts
was realized in 1965 when a unanimous State
legislature submitted to the electorate a prop-
osition authorizing creation of a State debt in
the amount of a $1.7 billion bond issue to combat
water pollution by the construction of sewage
treatment facilities. The voters of New York
State approved the proposition by an over-
whelming vote of four to one.

The law is called the Pure Waters Bond Act
(Laws of 1985, Chapter 176). Governor Nelson
Rocikefeller ocutlined a seven-point clean wa-
ters program including

(1> State leadership in Federal-State-local
sharing of the cost of constructing new sewage
treatment plans and interceptor sewers. The
State and Federal governments each assume
30 percent of the eonstruction costs and the
local communities assume the remainder of
such costs. The Federal share can reach 55
percent when certain conditions are met. The
$1.7 billion bond issue will be used to pay the
State’s share and to prefinance the Federal
share, if necessary (Laws 0f1965, Chapters 176
and 177).

(2) industrial incentives in the form of real
property tax exemption for the entire added
value of pollution control equipment (Laws of
1965, Chapter 179), and a tax reduction for
expendltures in constructing or improving
waste treatment facilities (Laws of 1965,
Chapter 178)

(3) State and Federal action to eliminate
water pollution by government institutions in
New York State (Laws of 1965, Chapter 853)

(4) State aid to localities for one-third of

the cost of operating and maintaining local
sewage treatment plants (Public Health Law,
Section 1263—c)

(5) an automated monitoring system for
surveillance of the quality of the waters in our
principal rivers

(6) anexpansion of State researchin water
pollution control methods(Laws 0f 1965 Chap-
ter 681)

(7) vigorous enforcement of the State’s
laws against water pollution (Laws of 1965,
Chapter 180).

Aside from its jurisdiction to abate and pre-
vent pollution of the waters of the State, the
Department enforces portions of the provi-
sions of the State Sanitary Code (10 NYCRR
Chapter 1), The Departmentis also required to
give its initial approval to the establishment
of private and municipal sewage disposal cor-
porations under Article 10 of the Transporta-
tion Corporation Law.

The Department of Health is responsible for
the sanitary aspect of public water supply
(Public Health Law, Article IT, Titles I, II, and
III). It may make rules and regulations for the
protection from contamination of public water
supplies, conduct investigations, and in any
court of competent jurisdiction may enforce
prompt compliance with the orders of the
Commissioner of Health (Public Health Law,
Sections 1100, 1101, 1107).

3.6.3.2 Water Resources Law

Although an outstanding beginning had
been made in bringing together the interests
of various State administrative units in the
water pollution control program, this
copartnership of governmental action was
limited initially to one facet of the manifold
problems of water resources, namely, quality
control.

The present concept of partnership partici-
pation, which would weave the water pollution
abatement program into the “whole fabric” of
water resources management, planning, de-
velopment, conservation, and water utiliza-
tion, finally evolved. The new era in water re-
sources management began in New York
State in 1960 when the Conservation Law was
revised, and a new Article 5, called the Water
Resources Law, was passed by the Legisla-
ture.

The Declaration of Policy in Article 5 of the
Water Resources Law sets the course to be
followed by the State. It declares that the
sovereign power to regulate and control the



water resources of this State has been, and
now is, vested exclusively in the State of New
York, except to the extent of any delegation of
power to the United States. It is

declared to be the public policy of the State of New
York, in recognition of its sovereign duty to conserve
and control its water resources for the benefit of all
inhabitants of the State, that comprehensive plan-
ning be undertaken for the protection, conservation,
and development of the water resources of this State
to the end that they shall not be wasted and shall be
adequate to meet the present and future needs for
domestic, municipal, agricultural, commerecial, indus-
trial, recreational, and other public beneficial pur-
poses.

(3) Itis further declared to be the public policy of
the State of New York that:

(a) theacquisition, storage, diversion, and use of
water for domestic and municipal purposes shall have
priority over all other purposes; and

(b) in addition to other recognized public benefi-
cial uses and control of water as provided by this Arti-
clte 5 or by any other statute, the regulated acquisi-
tion, storage, diversion, and use of water for the sup-
plemental irrigation of agricultural lands within this
state is a public purpose and use, in the interests of
the health and welfare of the people of the State and
for their interest (Conservation Law, Section 401).

The Legislative findings set forth in the
Laws of 1960, Chapter 7, are to be considered
in the construction and administration of Ar-
ticle 5 of the Conservation Law,

The Department of Environmental Conser-
vation is charged with the responsibility of
administering the Water Resources Law
(Conservation Law, Section 410). It is to

exercise its powers and perform its duties in any mat-

ter affecting the construction of improvements to or
development of water resources for the public health,
safety, and welfare, including but not limited to the
supply of the potable waters for the various munici-
palities and inhabitants thereof, operations, the de-
veloped and undeveloped water power of the State,
the facilitation of proper drainage and the regulation
of flow and improvement of the rivers of the State
(Conservation Law, Section 404).

To exercise effectively its broad statutory
powers and duties, the Department is granted
the right to make investigations (Article 5,
Section 420), the power of eminent domain
(Section 4238), the power to sue (Section 421),
the right of access to any property, public or
private, to investigate conditions (Section

422), the right to examine books, records, and

accounts (Section 424), and the power to com-
pel the filing of reports with the Department
{Section 425). To protect the interests of the
State, the Department is authorized to coop-
erate with appropriate agencies of the Federal
government and with other governmental
bodies and agencies (Section 426). '

The Department “may adopt rules in con-
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formity with the statute governing the proce-
dures prescribed or authorized by Article 5”
(Section 430). In administering its quasi-
judicial functions, the Commission must act in
accordance with the hearing procedures set
forth in Section 431 of the Conservation Law.
The right of judicial review is governed by
Section 432.

The Department is to “integrate all policy-
making and planning activities of the State
with respect to water resources” (Section 410).
The Department is authorized to undertake
comprehensive planning for the protection,
control, conservation, development, and bene-
ficial utilization of the water resources of the
State (Section 435). Article 5, Part V, of the
Conservation Law introduces a new, modern
concept of regional water resources planning
and development on broad multipurpose, re-
gional, Basinwide dimensions.

To stimulate and encourage local participa-
tion and cooperation, local people receive
technical guidance from the Commission.

The Department acts as the clearing house
for virtually all water resources mattersin the
State, not only in the field of water resources
planning, but also in the equally important
field of water resources management.

The broad scope of the Department’s gen-
eral jurisdiction is indicated by the following

‘statutory responsibilities.

(1) Comprehensive Water Resources Plan-
ning

Conservation Law, Article 5, Part V, stipu-
lates creation of Regional Water Resources
Planning Boards upon petitions from coun-
ties, cities, towns, or villages to carry out com-
prehensive planning and studies at the local
level, under the technical guidance and finan-
cial assistance of the Department. The State
grants 75 percent of the cost of carrying out
such local planning programs.

(2} Comprehensive Areawide Public Water

Supply Studies

Conservation Law, Section 446, and Article
5, Part V-A, are administered by the Depart-
ment of Health upon application approval by
the Department of Environmental Conserva-
tion. The law provides for State grants to
cover the entire cost of preparation of com-
prehensive areawide public water supply sys-
tems studies and reports.

(3) Water Supply

Conservation Law, Artiele 5, Part VI, Sec-
tions 450480, deal with apportionment of the
water supply resources of the State among the
inhabitants of the State. This includes regis-
tration of well-drillers on Long Island (Section
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475) and the control of commercial and indus-
trial wells on Long Island (Section 476).

(4) Water Power

Conservation Law, Article 5, Part VII, Sec-
tions 500-524, stipulate in regard to hydroelec-
tric power projects, the Department is
charged with licensing, fixing, and collecting
rental for certain water used for the genera-
tion of power.
(5) Drainage ‘
Conservation Law, Article 5, Part VIII, Sec-
tions 530-575, state that drainage improve-
ment districts are authorized to provide for
drainage of agricultural lands with prescribed
procedures for condemnation of rights-of-way
for drainage outlet ditches.
(6) River Regulation
Conservation Law, Article 5, Part I1X, Title
A, Sections 580-600, state that river regulat-
ing districts may be created upon approval of
the Department for the purpose of construct-
ing storage reservoirs to regulate the flow of a
stream or river. {The Hudson River Regulat-
ing District and the Black River Regulating
Distriet were consolidated into a single dis-
trict toinclude the areas of both such districts,
to be known as the Hudson River-Black River
Regulating District, and a new board was
created under that name [Conservation Law,
Sections 598, 599, 600].)

(7)) River Improvement

Conservation Law, Article 5, Part IX, Title
B, Sections 610-620, state that river improve-
ment districts may be created upon the ap-
proval of the Department for the purpose of
initiating projects to improve the channel,
construct dikes, or regulate the flow of a river
for the protection from damage by floods. The
governing body of the district is the Depart-
ment. ‘
(8 Joint River Regulating, River Im-
provement, and Drainage Improve-
ment Regulating Distriets
Consgervation Law, Article 5, Part IX, Title
C, Sections 625-627, stipulate that a river
regulating district may be given extended
powers and duties if joined together with a
river improvement district or drainage im-
provement district, or both. The joint districts
are subject to the general supervision of the
Department.

{(9) Pollution Control

Under Public Health Law, Article 12, the
Department is required to adopt standards of
guality and purity and to classify the State’s
waters in accordance with considerations of
“best usage” in the publie interest.

(10) County Small Watershed Protection
Districts

In County Law, Article 5-D, provision is
made for State aid to counties for construction
costs of flood prevention work in conjunction
with Federal aid available under the “Wa-
tershed Protection and Flood Prevention Act”
(P.L. 566). The responsibility for initiating
planning, constructing, and the operation and
maintenance of projects under this Act is vest-
ed in county governments. Laws of 1965,
Chapter 799, and Laws of 1966, Chapter 627,
amend the County Law in relation to State aid
for flood prevention and erosion control.

(11) Flood Control Projects

McKinney’s Unconsolidated Laws, Title 4,
Chapter 1, Sections 1301-1310, authorizes
the Department of Environmental Conserva-
tion to assist in the institution and consumma-
tion of the Federal program of flood control.

(12) Stream Protection

Part ITI-A of Article 5 of the Conservation
Law, Chapter 955 of the Laws of 1965, which
became effective January 1, 1966, repealed
Conservation Law, Section 948, and placed
jurisdietion over the protection of streams,
dams and docks, and structures for impound-
ing waters with the Department.

3.6.3.3 Statutes Relating to Other
Departments, Water Districts, and
Interstate Water Compacts

(1) Depariment of Environmental
Conservation

Title 4, Chapter 717 of the Laws of 1967,
transferred to the former Conservation De-
partment (now Department of Environmental
Conservation), effective September 1, 1967, all
the functions and powers and all the obliga-
tions and duties of the Superintendent of Pub-
lic Works and the Department of Public Works
pertaining generally to flood control, beach
erosion, and hurricane protection more partic-
ularly described in Chapter 862, Laws of 1936,
as amended,

The New York State Flood Control Law,
Chapter 862, Laws of 1936 as amended, au-
thorizes the State to participate in a Federal
program of flood control. It empowers the
Commissioner or the Department to sign all
necessary agreements and to perform all acts
required for implementing the State’s partici-
pation.

-Chapter 535, Laws of 1945, as amended, the



New York State Beach Protection Law, au-
thorizes the State to construct protective
works and improvements upon lands and
lands under water owned by any municipality
along the Atlantic shoreline of the State, the
north shore of Long Island, and the easterly
shoreline of Staten Island to arrest erosion, to
alleviate or prevent resulting damage, and to
protect the land from storms. This legislation
also provides for State cooperation with the
Federal government when Federal assistance
is made available for the construction of proj-

ects authorized by this Act. The Commis-

gioner is also authorized to cooperate with
Federal and local authorities in the develop-
ment of projects for the accommodation of
recreational boating.2’

(2) Department of Transportation

The Department of Transportation is re-
sponsible for planning, constructing, and
maintaining waterways, including the canal
system (Canal Law, Section 40; Public Works
Law, Section 8). Its waterways activities con-
sist of construeting improvements and operat-
ing locks upoen the canal system, maintaining
navigation and safety aids, dredging, bank re-
pair, and other maintenance.

(3) Office of General Services

The Commissioner of General Services,
exercising his sound discretion, may grant to
adjacent owners State lands under water to
promote the commerce of the State, or for
enjoyment by the owners, or for agricultural
purposes, or for public park, beach, street,
highway, parkway, playground, recreation, or
conservation purposes. Inciuded also is con-

struction of beach erosion and hurricane pro-
‘tection projects pursuant to Laws of 1945,

Chapter 535, as amended.

The Commissioner may authorize the use
and occupation by the United States of lands
of the State under water for the purpose of
improving navigation, including sites for
lighthousesg, beacons, navy yards, and naval
stations (Public Lands Law, Section 75, Sub-
divisions 7 and 8).

If, after investigation and report by the
Commissioner of Transportation to the Attor-
ney General, it appears that a grantee has
failed to eomply with the conditions of the
grant, it shall be the duty of the Attorney Gen-
eral to bring action for the annulment of the
grant (Public Lands Law, Section 78).
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(4) Department of Public Service

Privately owned water utilities with a prop-
erty value of $30,000 or more are regulated by
the Public Service Commission. Its jurisdic-
tion covers rates, charges, rules and regula-
tions for water service, the issuance of all
forms of securities (except notes payable at
period of not more than 12 months), and ser-
vice.

Staff members review the books and rec-
ords, make studies of the original cost of
property, make estimates of depreciation,
study and make recommendations on rates

“and charges, inspect and test water plant

facilities and equipment for safe and adequate
service, make engineering studies of effi-
ciency and operation, investigate complaintsg,
and inspect for compliance with Commission
orders. They also advise water companies on
operation and rate problems. (Public Service
Law, Article 4-B, Sections 89-a to 89-0).

(5) Power Authority of the State of New
York

The Authority was created by legislative
enactment in 1931 as an agency of the State to
develop the available hydroelectric power re-
sources. The Public Authorities Law declares
those parts of the Niagara and St. Lawrence
Rivers within the boundaries of the State to be
natural resources of the State for the use and
development of commerce and navigation in
the interest of the people of this State and the
United States. The statute establishes the
Power Authority of New York State for the
purposes of providing for the most beneficial
use of these natural resources, preserving and
enhancing the scenic beauty of Niagara Falls
and River, improving the Niagara and St.
Lawrence Rivers for commerce and naviga-
tion, and developing the hydroelectric power re-
sources of the two rivers. Chapter 294, Laws of
1968, which amends the Public Authorities
Law, authorizes the Power Authority to con-
struet hydroelectric pumped-storage projects
{(Public Authorities Law, Article 5, Title I, Sec-
tions 1000-1016, and Chapter 294, Laws of
1968).

(6) Local Water Supply; Sewer, and
Drainage Districts

Cities, counties, and towns may establish
water supply, sewer, and drainage districts.
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The various statutes specify the local agencies
that administer them (General City Law, Sec-
tion 20; County Law, Article 5-A, Sections
250-276; Town Law, Article 12, Sections 190-
208-a).

(7) Soil and Water Conservation Districts

The Soil and Water Conservation Districts
Liaw permits the board of supervisors of any
county to create a county soil and water con-
servation district when soil erosion and re-
lated problems are of sufficient concern to the
public (Soil and Water Conservation District
Law, Sections 5, and 9).

pl

(S) Interstate Water Compacts

The State of New York isa party to the fol-
lowing interstate water compacts;

(a) Delaware River Basin Compact—
Conservation Law, Article VII, Title I, Sec-
tions 801-812

(b) Great Lakes Basin Compact—Conser-
vation Law, Article VII, Title II, Sections
815-822

(¢) Atlantic States Marine Fisheries
Compact—Conservation Law, Article 4, Sec-
tion 325, which includes the following States
along the Atlantic seaboard: Maine, New
Hampshire, Massachusetts, Rhode Island,
Cennecticut, New York, New Jersey, Dela-
ware, Maryland, Virginia, North Carolina,
- South Carolina, Georgia, and Florida.

(d} New England Interstate Water Pollu-
tion Control Compact—Public Health Law,
Article 11-A

{e} Ohio River Valley Water Sanitation
Compact—Public Health Law, Article 11-B.
This compact includes the following States:
Illinois, Indiana, Kentucky, New York, Ohio,
Pennsylvania, Tennessee, Virginia, and West
Virginia. ‘

(fy Tri-State Compact and Interstate Sani-
tation Commission—Public Health Law, Arti-
cle 12-B. This compact includes the States of
New York, New Jersey, and Connecticut.

(9 Use and Protection of Waters

The Conservation Law, Article 5, Part
ITI-A, Sections 429-a to 429-g, Chapter 955,
Laws of 1965, is generally referred to as the
“Stream Protection Law.” This statute makes
provisions for control of the disturbance of

stream beds, excavation or fill of navigable
waters, and the erection of dams and docks.

(10) Private Rights in Waters

The Conservation Law, Article 5, Part
II1-B, Section 429-j, Chapter 598, Laws of
1966, holds that no action for nominal dam-
ages or for an injunction shall be maintained
because of an alteration in the natural flow,
quantity, quality, or condition of a natural wa-
tercourse or lake on the grounds that such
alteration is an infringement of private right
and privilege in the waters, unless such alter-
ation is causing the plaintiff harm, or would
cause him or it immediate harm if and when
begun.

3.7 Ohio

3.7.1 Informal Intergovernmental Relations
and Water Policy

3.7.1.1 Centralized versus Decentralized
Responsibility for Water Management
Functions

In water management functions generally,
the State has tried to encourage the local
levels of government to accept a high degree of
responsibility and authority over the many
programs with which they are most intimately
connected. A policy of decentralization of
many functions to the political subdivisions of
the State has been adopted. Exceptions to this
general policy are notably in fish and wildlife
and general recreation.

3.7.1.2 Home Rule

Municipal home rule? is contained in Arti-
cle XVIII, Section 3, of the Ohio Constitution,
adepted in 1912: '

Municipalities shall have authority to exercise all
powers of local self-government and to adopt and en-
force within their limits-such local policies, sanitary
and other similar regulations as are not in conflict
with general laws. ' .

Under these provisions municipalities may
exercise all the powers of local self-
government and may adopt and enforce regu-
lations. '

A municipality may not adopt a regulation



in conflict with a State law or regulation. The
State, however, may enact law imposing regu-
lations that conflict with those of a munici-
pality. ‘

The Ohioc Supreme Court has established
that a municipality’s powers of self-govern-
ment have precedent in management of
local problems.

Municipalities do not need State enabling
laws to tackle a local problem. Such State

- statutes would be superfluous, since the home

rule section of the constitution grants munici-
palities the power to proceed in their own way
to resolve a problem.

Municipalities may develop water supply
and sewer systems, build pipelines and reser-
voirs, zone flood plains, acquire land, and
construct local protection works.

However, municipalities are required by
State law to submit plans for public water
supply and sewers to the State for approval.
Also, municipalities are subjéct to State con-
trol as regards the disposal of waste waters,
and to submit plans for dams to the Ohio Divi-
sion of Water,

3.7.1.3 Financing

Municipal water supply and sewage disposal
programs are generally financed through the
issuance of revenue bonds. Water superin-
tendentsin 275 municipalities surveyed by the

Division of Water in 1957 indicated that money -

was the number one problem.

Conservancy districts have encountered
numerous financial problems. Foremost of
thesge is the availability of preliminary funds
to cover the cost of organization, initial plan-
ning, and appraisal of benefits. The General
Assembly in 1961 authorized the establish-
ment of a fund from which loans may be made
to conservaney districts upon recommenda-
tion of the Ohio Water Commission.

In recent years, it has been the policy of the
State to make investments in special water
projects where particular needs are demon-
strated and where local financing appears dif-
ficult or inadequate, Notable in the water re-
sources area have been recent State expendi-
tures for six upground reservoirs in North-
west Ohio by the Department of Natural Re-
sources and the provision of $100 million for
prefinancing municipal sewage treatment
facilities through the Ohio Water Develop-
ment Authority.

The State has also undertaken a $5 million -

comprehensive water planning program for
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the entire State. The first phase of the water
plan, the Northwest Ohio Water Development
Plan, was completed.in 1967 at a cost of
$775,000. Plans for four other regions, cover-
ing the remainder of the State, are now under
way.

Funds for the project construction and
planning programs have been acquired
through State bond issues approved by the
voters in 1965 and 1968. In 1969 and 1970, the
State sought Federal funds from seven agen-
cies simultaneously in an attempt to supple-
ment State funds and to make more efficient
use of Federal agency programs and exper-
tise. The consolidated application was ap-
proved by the Water Rescurces Counecil in
June 1970, and arrangements have been made
with many of the agencies to transfer the re-
quested funds.

A $10 million Water and Sewer Rotary Fund
is administered by the Department of Devel-
opment and can be used to defer assessments
against agricultural property adjacent to
water and sewer lines being installed to serve
new and expanded industry.

3.7.2 Cooperation and Coordination

3.7.2.1 Federal Programs

A poliecy of cooperation and coordination
with Federal programs has been fostered by
recent State administrations. The Governor
has designated the Director of the Depart-
ment of Natural Resources as his representa-
tive in matters of mutual interest to the State
and the Corps of Engineers or the Soil Conser-
vation Service, The Director reviews Corps of
Engineers’ proposals, coordinates these with
other entities, and provides active liaison be-
tween State agencies, local governments, and
the Corps of Engineers. The Ohio Water Com-
mission reviews local applications for as-
sistance under P.L. 566 and makes recommen-
dations to the Director of Natural Resources
for action on approvals and planning
priorities.

A portion of the bond money mentioned in
the last paragraph of Subsection 3.7.1.3,
Financing, has been programmed for coopera-
tion on selected Corps of Engineers and Soil
Conservation Service projects requiring
non-Federal cost sharing, or where additional
development is deeméd necessary to meet
State needs. As mentioned previously, some is
also available for preliminary sewage treat-
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ment plants, which are eligible for Environ-
mental Protection Agency construction
grants.

3.7.2.2 Interstate

Within the Great Lakes Basin, the State
participates in and supports the programs of
the Great Lakes Commission and the Great
Lakes Basin Commission. It is a member of
both organizations.

3.7.2.3 Political Subdivisions

The State cooperates financially on some
programs with loeal governments in addition
to those already mentioned. There has been
some special participation with financing of
local Soil Conservation Districts through ap-
propriations to the State Soil and Water Con-
servation Commission, formerly the State Soil
and Water Conservation Committee. Mateh-
ing participation on hoat launching facilities
is supported by funds that accrue from wa-
tercraft license sales and taxes on marine
motor fuel. Under the Conservancy Act, a dis-
trict may petition the Director of the Depart-
ment of Natural Resources to determine the
degree of State interest in a conservancy dis-
trict, and for the General Assembly to appro-
priate monies for the district on this basis. To
date, this portion of the Conservancy Act has
not been used.

In certain special cases the State has as-
sisted conservancy districts. A payment from
wildlife funds is made annually to the Mus-
kingum Watershed Conservancy District for
use of its waters for public fishing purposes.
The General Assembly has provided a special
loan fund to assist conservancy districts in
their organization and preliminary planning.
The Department of Natural Resources has as-
signed an engineer from the Division of Water
to assist the Maumee Watershed Conservancy
Distriet.

3.7.2.4 Maltiple-Purpose Operations

The State has a policy to seek the greatest
degree of over all development of each reser-
voir project in Ohio. The Department of Natu-
ral Resources enters into. lease agreements
with the Corps of Engineers on the operation
of the recreational features at its newer res-
ervoir projects. In exceptional instances it has

sub-licensed these to local authorities. The
same policy, but to a greater degree, exists in
reference to Corps of Engineers launching
sites. Projects planned and constructed by the
State, such as the upground reservoirs pre-
scribed by the State’s Northwest QOhio Water
Development Plan, are always designed for
multiple-purpose use.

3.8 Pennsylvania

3.8.1 Informal Intergovernmental Relations
and Water Policy

3.8.1.1 Centralized versus Decentralized
Responsibility for Water Management
Functions

Pennsylvania’s formal organization for ad-
ministering its water resources development
and regulation has been, until recently, a de-
centralized pattern of several State agencies.
These agencies were assigned different ad-
ministrative and technical aspects as water
resources problems developed. However, a re-
cent revision to.the Administration Code,
which became effective on January 19, 1971,
was a major step toward centralizing water
management functions. This legistation com-
bined the powers, organization, and respon-
sibilities of those agencies and bureaus con-
cerned with natural resoureces into a Depart-
ment of Environmental Resources. The de-
tails of this agency can be found under Penn-
sylvania’s portion of Public Institutional Ar-
rangements.

An informal group of management-level
personnel was formed in 1966 as an aid in
coordinating activities and decisions affecting
water resources programs. This group, known
as the Pennsylvania Water Resources Coor-
dinating Committee, continues to function
through representatives of those agencies
whose responsibilities could be influenced by
water resources. The Committee has broadly
stated its role as follows:

Water is vital to every segment of our society in every
section of the Commonwealth. While Pennsylvania is
richly endowed with natural water resources, there is -
an inereasing demand for water by our growing popu-
lation and a burgeoning industry. In addition to grow-
ing needs, we face natural hazards, such as floods and
droughts, as well as man-made problems of pollution
and wasteful exploitation of water.

As a result of the growing needs for water, and in
recognition of natural and man-made fluctuations of



water quality and quantity, many State agencies are
responsible for various water related functions. The
Pennsylvania Water Resources Coordinating Com-
mittee aims to permit close coordination and coopera-
tion among all State agencies whose responsibilities
or functions are concerned in any way with the sur-
face or subsurface waters of the Commonwealth. It is
intended that this will lead to efficient and effective
planning, development, and management of the
Commonwealth’s water resources.

The Committee functions as a forum for the -

consideration of common problems in connec-
tion with usage programs. Many of the prob-
lems considered by the Committee are outside.

the realm of the official responsibilities of the

agencies, i.e., problems not covered by legisla-
tion or conflicts of program purposes within a
drainage basin or watershed. The Committee
also serves as an excellent communications
center for the exchange of information and
policy viewpoints regarding current and pro-
posed programs. Another important function
of the Committee is the sponsorship of infor-
mational programs pertaining to water re-
sources management and regulation. These
include seminars to train the agencies’ per-
sonnel, organizational meetings for in-
terested citizens to form watershed associa-
tions, and reports of current water resources
research activities at monthly Committee
meetings,

3.8.1.2 Home Rule

A basic governmental philosophy of the
Commonwealth is that of home rule by local
communities. In relation to water resources
regulation and development, this is the basic
policy that decision-makers use as a guide. An

exception to this policy has been indicated by -

the growing awareneéss of the pollution of our
water and related land resources. Recent
legislative actions have strengthened the cen-
tralized (i.e., State level) controls regarding
regulations and enforcement . With regard to
water supply, the approach is more toward the
home rule poliey. This problem concerns pub-
lic water suppliers for small and economically
depressed communities. In these com-
munities, equipment and distribution systems
are inadequate and deteriorated, yet must be
used to meet rising consumer demands. The
Water Resources Coordinating Committee is
investigating this problem through the inte-
grative activities of several involved agencies.
It is expected that recommendations rather
than directives will be made available to the
involved local governments concerning local
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water supply problems, This procedure is typi-
cal of the home rule poliey. Final decisions for
programs and projects are made at the local
level, usually by initiating a formal request,
and the State agencies provide necessary
technical assistance and funds following legis-
lative approval.

Article III, Section 7 (Special and Local
Legislation Limitations), of the Constitution
of Pennsylvania indicates that the General
Assembly shall not pass any special or local
laws regulating the affairs of cities,
townships, wards, boroughs, or school dis-
tricts and, in addition, lists many other areas
where local or special laws are outside the
jurisdiction of State-level legislative consid-
eration.

Further, Article XV (Cities and Cities Char-
ters), Section I, “Home Rule,” as amended,
states in part that

Cities, or cities of any particular class, may be given
that right and power to frame and adopt their own
charters and to exercise the powers and authority of
local self-government, subject, however, to such re-
strictions, limitations, and regulations as may be im-
posed by the Legislature.

As noted previously, the home rule concept
is the policy in Pennsylvania for political sub-
divisions. The application of State programs
within this concept is the encouragement of
local initiative for the use and application of
such programs to local problems. To assist lo-
calities in accomplishingthis, the Department
of Community Affairs was established in 1966.
This agency’s aim is the enhancement of the
capacities of localities to respond to their own
needs and responsibilities, and to the needs
and responsibilities of the regions of which
they are a part. The final goal is the develop-
ment of strong and viable local government |
and community institutions.

3.8.1.3 Financing
The financing of the operation of State

water-related agencies is from appropriations
of the General Fund. The source of revenue for

- this is the State tax structure. Two agencies,

however, have independent revenue sources:
the Fish Commission and the Game Commis-
sion, Their sale of fishing, boating, and hunt-
ing permits is ample for their operational
needs. General Fund appropriations are also
used for matching Federal grants-in-aid
utilized by the various State agencies. This
utilization of Federal grants is a part of the
financial policy of the Commonwealth.



46 Appendix S20

The financing of State-level capital projeects,
such as State park reservoirs and flood control
projects, is made from the sale of revenue
bonds. Although some agencies are able to use
general fund monies for such purposes, this
application is generally small. The General
State Authority, a public corporation created
by Act of March 31, 1949, administers the de-
tails of the financing process. The amount of
bonds that the General State Authority may
issue is limited by the General Assembly, and
cannot exceed the limits set by the Constitu-
~ tion. The financing of two State-wide projects

for the environmental enhancement in the
State, Project “70” and Project “500,” is also
detailed by the constitution (See Subsection
1.8.7).

3.8.2 Cooperation and Coordination

3.8.2.1 Federal Programs

The Commonwealth has cooperated for
many years with the Federal government on
water and related land resources programs
and has coordinated the efforts of its agencies
with those of the Federal government. Exam-
ples are the cooperative programs with the
U.8. Geological Survey and the Department of
Environmental Resources in stream gaging,
stream flow data, and compiling stream rec-
ords, and the Federal-State River Forecast-
ing Service, a joint, eooperative service of the
U.S. Weather Service, U.S. Geological Survey,
and the Pennsylvania Department of Envi-
ronmental Resources. The Federal and State
governments share the cost of these programs
and both State and Federal personnel are
utilized.

Within the past decade, however, this policy
of cooperation and coordination has been
reemphasized and expanded, and even closer
working relationships have been developed
for the exchange of data, information, and
ideas, and for the joint study and development
of water projects and programs. For instance,
the various major river basin study coordinat-

ing committees furnish a medium for active -

participation by the Commonwealth agencies
in the comprehensive studies and planning for
the development of water and related land re-
sources being carried out by the Federal agen-
cies in those river basins. :

Studies and plans for all Federal water proj-
ects of the U.S. Army Corps of Engineers and
the T1.S, Soil Conservation Service under P.L.

566 are reviewed by appropriate State agen-
cies to determine whether additional purposes
might be served and the project expanded to
include participation by the State agencies
concerned. For example, the. Fish Commis-
sion, the Game Commission, and the Depart-

- ment of Environmental Resources, after such

determination, may cooperate on a cost-
sharing basis with the Federal government to
develop the multiple-purpose potential of the
particular project, to improve fishing, to de-
velop wildlife and waterfowl habitat, to assure
added storage for water supply, to add recrea-
tional facilities, or other uses pertinent to the
site. Further, the Department of Environ-
mental Resources personnel directly assist in
the planning and hydrology studies on P.L.
566 projects as related to forest land.

In general, all water-related State agencies
are actively engaged in Federal programs per-
tinent to their jurisdictions. This is the im-
plementation of the State’s policy of par-
ticipating to an optimum degree in available
Federal programs.

3.8.2.2 Interstate

Pennsylvania has long been aware of the -
advantages of interstate compacts for the so-
lutions to common problems between States.
As early as 1786, Pennsylvania joined with New
Jersey to settle jurisdictional questions con-
cerning that portion of the Delaware River
separating the two States, including the is-
lands in that stream, Since that time, Penn-
gylvania has joined in many interstate com-
pacts having various purposes, In the Great
Lakes Basin, the State is actively participat-
ing in both the Great Lakes Basin Commission
and the Great Lakes Commission, a compact of
the Great Lakes States. Both commissions are
concerned with the planning of the Basin’s
water resources under the aegis of the Water
Resources Council.

3.8.2.3 Political Subdivisions

The next political subdivision after the
State is the county. In Pennsylvania, the
county is subdivided into townships, of which
there are two classes: first elass, those that
are generally urbanized and are found adja-
cent to cities, and second class, those that are
generally rural. Incorporated urban centers
are the cities, which are categorized by popu-
lation into three classes, and boroughs, which



make up the remaining urban centers. In the
County of Erie, which is Pennsylvania’s only
area within the Great Lakes Basin, the City of
Erie is of the third class. The City of Corry is
also of this class, although its population is
only approximately six percent that of Erie.
The county has 14 boroughs and 21 townships.
All of the townships are of the second class.
Formal associations between political sub-
divisions and State water-related agencies are
usually initiated by elected representatives,
although at times local public petitions are
used by smaller units, such as boroughs. In-
formal relations are usually limited to ex-
changes of information below policy-making
levels. By far the largest share of formal rela-
tions is with urban centers, followed by first
class townships. County governments are not
organized to deal with water-related problems
except for planning. Problems are handled in
the townships. These units have frequently
joined together and with urban centers to
form public corporations called Authorities to
simultaneously solve financing and regional
problems. This approach to water-related
problems is increasing in Pennsylvania.

3.8.2.4 Multiple-Purpose Operations

The Commonwealth subscribes to the policy
of multiple-purpose planning and develop-
ment of its water and related land resources.
For example, in the matter of reservoir con-
struction, the Commonwealth has long since
realized that each reservoir and each reser-
voir site is now a valuable resource in its own
right. Good storage sites are no longer plenti-
ful and are fast disappearing, and it has,

therefore, become imperative that all future

reservoir projects, large and small, be studied
from the standpoint of utilizing each one with
maximum efficiency and including all possible
uses. While there are still situations where
single-purpose reservoirs may be utilized, and
indeed, may furnish the most economical and
efficient solutions, reservoirs of this type,
each operating independently, generally do
not econtribute to efficient and economical wa-
tershed management.

In keeping with this policy, the Common-
wealth now participates in river basin plan-
ning and development and carefully investi-
gates each and every Federal water project in
Pennsylvania to determine whether any addi-
tional purposes or uses can be added econom-
ically. For example, U.S. Army Corps of En-
gineers’ flood control projects are studied for
recreational potentialities.

Intergovernmental Relations 47

Each proposed P.L. 566 project is reviewed,
and the Commonwealth has cooperated with
the U.S. Department of Agriculture, Soil Con-
servation Service, in expanding additional
purposes where needed and where the drain-
age area above the structure is large enough
to sustain additional storage. Prime examples
of this policy of cooperation and coordination
on multiple-purpose planning and develop-
ment are the Brandywine, Codorus, and
Neshaminy Studies and plans for the devel-
opment of the water and related land re-
sources of those basins. These studies involve
a number of Commonwealth agencies, their
Federal counterparts, and local people and or-
ganization.

3.9 Wisconsin

3.9.1 Informal Intergovernmental Relations
and Water Policy

3.9.1.1 Centralized versus Decentralized
Responsibility for Water
Management Functions

Throughout its history, Wisconsin has cen-
tralized control over its surface waters in the
State government. Its Supreme Court has
ruled invalid any attempt to delegate to local
units important diseretionary decisions with
respect to navigable waters, such as authority
to determine whether or not a dam should be
constructed. The Court has also ruled that
towns may not enact ground-water regula-
tions. Although loecal districts are authorized

to drain and although soil and water conserva-

tion districts exist in each county, no irriga-
tion or general purpose local or regional water
conservancy districts exist in Wisconsin. No
authorization for such agencies has ever been
enacted.

The State has long managed dams, im-
poundments, spawning areas, waterside
parks, water-related public hunting grounds,
and other facilities in order to enhance and
strengthen public rights and uses of these wa-
ters. In addition, the State administers Wis-
consin’s boating safety codes and registration
laws.

Recently the State, through Chapter 614 of
the Laws of 1965, has moved to guide, super-
vise, and if necessary replace, local zoning au-
thority so far as concerns shorelands along
lakes and streams, as well as flood plains.
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Permit systems for irrigation diversions
from streams, for high capacity wells, and for
dams, private bridges, and other structureson
or in navigable waters are all State adminis-
tered, as are active programs of water pollu-
tion control and water studies and planning.

In a number of instances, as for example the
Brule, the Popple, and the Wolf, the State
legislature has designated selected streams as
“wild rivers” and has zoned them against in-
consistent developments..

As further evidence of the centralized con-
cern of Wisconsin forits waters, and for public
and private rights in these waters, the follow-
ing recent actions of the State legislature are
cited:

(1) an outdoor recreation program of lake
and stream shoreland and easement pur-
chases to protect the public trust in the water
and to provide public access to navigable
water

(2) a biennial appropriation of almost
$700,000 for water studies and research, so
that the State may more effectively manage
its trust

(3) an annual additional appropriation of
$460,000 for staff for improved State water pol-
lution abatement and other State water regu-
latory programs

(4) mandatory creation of town sanitary
districts by the State when necessary to abate
pollution

(6) a State grant-in-aid program to en-
courage counties to enact and administer ade-
quate shoreland protection controls
. (6) aState-level septic tank permit law and

authority in the State to bar installation or
use of septic tanks where necessary to protect
water quality

(7) a provision authorizing the State to
construct public or private pollution abate-
ment facilities where the polluter fails to carry
out the State pollution abatement orders

(8) a State bonding program, which is to
reach $300 million, supported currently by an
annual appropriation of $6 million, to sub-
sidize improvement of municipal sewage
treatment facilities

(9) establishment of a $200 million bonding
program for sewage treatment plant con-
struetion and outdoor recreation.

3.9.1.2 Home Rule

As indicated, cities, villages, and towns in
Wisconsin maintain water supply and waste
disposal systems. Their services, rules, and

rate structures are, however, reviewed by the

State Public Service Commission, These local

units and counties also have powers to provide

access to public waters and to establish wa-

terside parks and recreational facilities. Their

local zoning and subdivision controls have

major impact on water uses and water quality.

As indicated, local shoreland zoning is guided
by the State. For many years the State has

also reviewed subdivision plats. The subdivi-

sion reviews by the State assure, amongother.
things, adequate lot size, adequate elevations

above surface waters and ground water ta-

bles, and public access to waters. The Depart-

ment of Natural Resources aids local units in

the preparation of shoreland, flood plain, and

water protection regulations, and in their ad-

ministration.

In areas of regional similarity, loecal units
may organize regional planning commissions
with the approval of the Governor. These
commissions may study regional water re-
gsources and problems and develop com-
prehensive plans. Water developments called
for by regional plans such as dams, bridges,
and bulkhead lines must, however, be ap-
proved by the State.

Wisconsin's special purpose districts im-
plement drainage projects, carry out P.L. 566
projects, and aid in soil and water conserva-
tion practices. They also provide metropolitan
sewerage treatment, local water supply, and
local sewage collection and treatment. The
State ean encourage or even order the crea-
tion of town sanitary districts along lakesas a
major element in a broader program of water
quality management for Wisconsin’s lakes.
State supervision of plans for and operation of
water supply and both municipal and private
treatment facilities exists.

3.9.1.3 Financing

As already indicated, Wisconsin has com-
mitted sizeable State funds to programs of
water pollution prevention and abatement
and water study, research, and planning. In
addition, it has set up grant-in-aid programs
to induce local shoreland protective regula-
tions and acquisitions of lands for public ac-
cess and for parks.

Through its Department of Natural Re-
sources, the State, using its so-called ORAP
funds, derived from a cigarette tax, has pur-
chased more than 134,000 acres of land for
public use, including waterside land. ORAP
funds have also been used to purchase wa-



terside lands and easements so that more than
561 miles of streambanks and lakeshores have
been brought under public control in the last
five years.

The State has acquired the Fox River navi-
gational system from the Federal govern-
ment. The Attorney General recently held
that an appropriation to maintain and repair
one of the structures does not violate the
internal improvement or debt limitation of the
State constitution. The State also maintains
many small water holding structures in cen-
tral Wisconsin and elsewhere. Maintaining
these structures and more than 50 dams oper-
ated by the Department of Natural Resources

does and will continue to involve substantial

State funds.

3.9.2 Cooperation and Coordination

Close working relationships exist between
State agencies and local units as far as water
projects and problems are concerned. In exer-
cising its subdivision plat review authority,
the State confers with local officials. The De-
partment of Natural Resources works closely
with local units in earrying out joint projects
to create and manage flowages, rehabilitate
lakes and streams, and restock fishing waters.
The Soil and Water Conservation Board, in the
traditions of the Agricultural Extension Ser-
vice, has for many years worked closely with
county officials in carrying out its programs
and in its review of P.L. 566 projects.
Bulkhead lines along navigable waters are
the joint product of local and State action. An
active university extension programs aids in
drawing State and local officials together on
projects and problems of common interest. A
recent legislative mandate requires the De-
partment of Natural Resources to aid local
units in shoreland protection regulation.

The State, through the Department of Nat-
ural Resources and other State agencies,

Intergovernmental Relations 49

works with the six regional planning commis-
sions in the State and through them with the
local units represented by these commissions.
The recent Chapter 614, Laws of 1965, pro-
vides for the creation of regional staffs of civil
servants and regional water resources advis- -
ory boards to communicate State water re-
sources policy to local people, and to com-
municate local wishes and needs in the water
field to State agencies.

State agencies in Wisconsin concerned with
water have a long tradition of close coopera-
tion. This relationship since 1953 has been
formalized through the Natural Resources
Council of State Agencies on which are repre-
sented all the State agencies concerned with
water, including the University of Wisconsin.

The State of Wisconsin also cooperates
with neighboring States with respect towater.
It is a member of the Great Liakes Commission
and has recently joined with Minnesota in set-
ting up a boundary commission, which will be
largely concerned with water problems involv-
ing boundary streams. The State, through its
water pollution control agency, has entered
into'a number of cooperative agreements with
the Basin States of Illinois and Minnesota for
the administration of water pollution con-
trols affecting interstate waters. Wisconsin
has participated with other States, particu-
larly Michigan, in litigation against the State
of Illinois, to prevent increased diversions
from L.ake Michigan by the Chicago Sanitary
District. '

The Department of Natural Resources, Pub-
lic Service Commission, Soil and Water Con-
servation Board, and Geological and Natural
History Survey have long maintained con-
tacts with counterpart Federal agencies with
respect to a wide variety of water-oriented
problems. A strong tradition of State concern
for its waters has resulted in a high degree of
State initiative conecerning water programs
and cooperative relations with Federal agen-
cles.



Section 4

A COMPARATIVE SURVEY OF STATE POWERS, PROGRAMS, -
AND POLICIES

This section presents an overview of the
powers, programs, and policies that the Great
Lakes Basin States have established for the
uses of surface water, ground water, and re-
lated land resources.

Any use of water, because of its essentially
limited guantity, has been subject to certain
rules and- regulations. Through the -use of
specific. questions, the 15 tables in Addendum
A compare the powers, programs, and policies

that each Great Lakes Basin. State has estab- .

lished to regulate the use of water and related
land resources. Some of the questions are an-
swered by a simple yes or no, and other gues-
- tions have more detailed answers. Sources are
often given for more detailed information
about a State’s regulation of a specific use.
Table 820-3, the first table in Addendum A,
summarizes water use doctrine in each Basin
State.

4.1 Surface Water Use—Withdrawal

4,1.1 Introduction

Because of the many diversified uses of sur-

face water, specific use functions have been

divided into two general categories: with-
drawal and nonwithdrawal uses. The with-
drawal uses of water include all activities that
require water to be taken out of awatercourse.
In the Great Lakes Basin there are three pri-
mary withdrawal uses: water supply use, irri-
gation use, and power, processing, and cooling
uses.

4.1.2 Sufnmation

4.1.2.1 Water Supply

Community growth is contingent upon the
continuous availability of an economical sup-
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ply of potable water. Land use activities,

whether they are residential, commercial, in-
dustrial, or public, possess certain unique and
basic water requirements and, therefore, must
locate where the supply is capable of satisfy-
ing this demand. Development generally oc-
curs where water is economically available.

All water—wells, lakes, springs, or rivers—
originates as some form of precipitation—
rainfall, snow, dew, or hail. From the earth it
returns to the atmosphere by evaporation
from lakes, rivers, and streams and by trans-
piration from plants, only to return to the
earth in an endless cycle, which has repeated |
itself for millenniums. Naturally, water is
neither manufactured nor destroyed. In its
variousforms as a liquid, vapor, orsclid, water
is no more abundant now than it was a thou-
sand years ago, and a thousand years from
now there will be ho more water than at pres-.
ent. Water is a fixed resource. As the de-
mands made on quantity and quality ap-
proach the limits of the resource, it becomes
increasingly necessary to evaluate the limits
and demands and to plan control measures
that reconcile the greatest practical use with
adequate protection of the resource.

A major function of water resources plan-
ning is the maximization of the human benefits
derived from existing waters. To facilitate fu-
ture planning endeavors, a categorical as-
sessment of present water use- legislation
should be compiled. It is the purpose of Sub-
gectiomn 4.1 to concisely survey surface water
withdrawallegislation within the Great Lakes
Basin by major use category. Additional in-
formation is contained in Table S20-4.

The Great Lakes Basin States, except Ohio,
have enacted statutory regulations modifying
to varying degrees the common law doctrine
of water withdrawal for consumptive use.
Jurisdiction of these modifying statutes do
vary, however, as to specific water classes—
ground, surface, navigable, non-navigable,
and lakes.

Statutes in Illinois, Indiana, Michigan, New
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York, and Wisconsin permit the use of water .

on non-riparian lands for specified purposes,
and all States except Ohio have adopted vari-
ous regulatory permit systems. Varying per-
mit criteria provide considerations for naviga-
tion, pollution control, fish and wildlife protec-
tion, and in most instances, recreation and
aesthetic use and value protection. Minnesota
and New York are the two States that speeifi-
cally provide for exemptions to their surface
water use regulations. :

The Great Lakes States, except Michigan,
have authority to construct water supply res-
ervoirs for local units of government. (New
York’s authority is gqualified, however.)

Public water supply treatment operations
must be certified in I1linois, Michigan, New
York, Ohio, Pennsgylvania, and Wisconsin by
the State regulatory agency. Indiana has an
established program of voluntary certifica-
tion. Public water supply facility plans must
be reviewed and approved, and completed
works inspected and approved, in Indiana,
Michigan, and New York. In Michigan an
easement is required for water supply
pipelines and related structures extending
into the Great Lakes waters (Act 10, P.A. 1953
and Act 247 P. A, 1955 as amended). The defini-
tion of a public water supply system, as noted
in Table S20-4, does vary throughout the
Basin States. Public water supply sampling
for reasons of public health, safety, and wel-
fare, is required in Illinois, Indiana, Michigan,
New- York, Ohio, Pennsylvania, and Wiscon-
sin. Fluoridation treatment of water supplies
is provided for by enabling legislation in Illi-
nois, Michigan, and Ohio, and is recommended
in New York under the Sanitary Code.

All States except Ohio permit publiec water
supplies to be withdrawn from one intrastate
basin and returned to another, although Wis-
consin discourages such practice and Penn-
sylvania requires State approval.

4.1,2,2 TIrrigation

The subhumid climate of the Great Lakes
Basin generally provides ample precipitation
for crop production. However, in drought
years and during the growing season when
natural precipitation is sometimes inade-
quate, supplemental irrigation may be carried
cut for the purposes of:

(1) increasing the soil moisture available
for plant growth

(2) providing an insurance against crop
failure and subsequent loss of income

(3) insuring that the aesthetic and func-
tional qualities of public and private recrea-
tional faeilities, such as golf eourses, are main-
tained :

(4) as a means of frost control to protect
high-value fruit and specialty crops.

Although irrigation is only a very minor
component of the Great Lakes Baszin States’
total water use, irrigational water use may be
disproportionately of greater significance. At
least 90 percent of the water used in irrigation
is lost to the atmosphere through evapotrans-
piration, while consumptive losses for most
other water uses is generally less than 10 per-
cent.

For this very reason, if for no other, the legal
factors that influence the demand for irriga-
tion waters at particular times and locations
and the institutional framework that condi-
tions this water use merit careful analysis.

Wisconsin expressly controls irrigation
water use by statute, while Indiana, Michi-
gan, and New York have enacted permit pro-
visions for specified waters. Indiana, New
York{on the Barge Canal only), and Wisconsin
regulate withdrawal amounts for irrigation
purposes, while the remaining States rely
upon the common law doctrine for control.

By statute, Indiana and Michigan permit
diversion of excess flood waters for beneficial
purposes, including irrigation, while Ohio, due

“to conflicting case law decisions, indicates

that such diversion may be permissible.
Ohio is the only Great Lakes Basin State

that may possibly participate in irrigation
works construction costs at the State level.
Local municipalities or special purpose dis-
tricts may enter into irrigation projects under
statutory authority in Indiana, Michigan,
Ohio, and Pennsylvania.

For further information on irrigation in the
Great Lakes States, see Table S20-5.

4.1.2.3 Power, Processing, and Cooling

Table S20-6 contains detailed information
on regulations governing power, processing,
and cooling in the Great Lakes States. These
regulations are summarized below,

Hydropower facilities (other than dams) are
subject to State regulation for construction
and maintenance in the Great Lakes States,
although Ohio authority is somewhat limited
in that the appropriate State agency may re-
spond only in disputes regarding service qual-
ity.

In all Basin States except Ohio a permit sys-



tem provides regulation of such facilities on all
waters (inland and Great Lakes) within the
- jurisdiction of the Great Lakes States,
Changes in thermal standards for Lake
Michigan are under consideration jointly by
Ilinois, Indiana, Michigan, and Wisconsin.

Hydropower dams require State agency
permit approval in Illinois, Indiana, Michigan,
New York, Pennsylvania, and Wisconsin for
construetion and operation, while only a few
States require a special permit for abandon-
ment (Table 820-6, question 57). Power plant
project approval by a designated State agency
is required in all States except Ohio.

Power plant sites that extend lakeward
from the ordinary high-water mark must ob-
tain property by easement or lease from the
State of Michigan. Conditions may be imposed
on the structure to prevent sediment and ero-
sion damages. :

Water intake and discharge lines for cooling
water from the Great Lakes must also obtain
easements from the State of Michigan (Act 10,
P.A. 1953 and Act 247, P.A. 1955 as amended).

4.2 Surface Water Use—Nonwithdrawal

4.2.1 Introduction

The in-stream use of rivers and streams
played a very important role in the settlement
of the Great Lakes Basin. The waterways
were the primary means of transportation to
bring the early settlers into the area and to
transport their produce back to the markets.

" Soon other means of transportation were de-
veloped in the Basin and, except for the major
lakes and rivers, the waterways no longer
were used to transport people and produce.

In a sense, the river and stream channels
were then ignored by man, probably because
he was not able to develop them into any great
economic gain except as a receptacle for his
waste. This could account for the fact that
many of the streambeds and banks are rela-
tively undisturbed as compared to the rest of
the landscape.

Now, man is beginning to realize the impor-
tance of the stream and river. Laws and regu-
lations are being adopted in an attempt to
abate pollution and to clean up the waters and
preserve those areas that have not been de-
graded. He has realized that the trees and
vegetation along the banks provide habitat for
wildlife and a shield for the hustle and bustle
of everyday life once inside this corridor. He
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has found scenic beauty and tranquility along
the stream and the enjoyment of stream fish-
ing and pleasure boating on its waters. He is
now beginning to develop laws and programs
to preserve such areas along the rivers and
streams and to make these areas more acces-
sible to all. '

Some day the in-stream use of the rivers and
streams may once again regain its impor-
tance to man, not as a means of transporta-
tion, but as a segment of the well-being of man.

4.2.2 Summation
4.2.2.1 Waste Disposal

(1) Administration

Each of the eight States in the Great Lakes
Basin has established an administrative
agency to regulate water pollution in the
State. The enabling acts that create these
agencies and that define their powers and
duties are similar in their overall approach to
water pollution contrel and abatement, but
differ in some of the finer points of program
effectuation. It is extremely difficult to gauge
the strength or weakness of a particular stat-
ute from its wording alone. Words can usually
be construed in several ways, and the absence
of an express provision concerning a given
point does not mean that such a provision
could not be read into the statute by the courts
and administering agencies. Further, States
are granted rule-making authority in their
statutes, which permits pollution abatement

actions not specifically set forth in the statute

proper.

With this in mind, it is nevertheless useful to
compare the pollutions statutes of the Basin
States with respect to such key pollution con-
trol parameters as .

(a) agency composition

(b) jurisdiction

{c) water quality standard

(d) investigation and enforcement

(e) hearings and judicial review

(f) compliance

(g) preventive pollution control

(h) incentives.

As noted, State agency regulations carry
the effect of law. However, as such regulations
change periodically and are voluminous, a de-
tailed analysis of such is therefore reserved
for more detailed studies.
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(2) Agency Composition

Pollution control in the Great Lakes States
is the responsibility of boards or commissions
in all of the Great Lake States, except in
Pennsylvania where such responsibilities are
handled within an executive department, In
none of the Great Lakes States are such
boards or commissions made up of entirely ex
officio members, that is, ranking officers from
other specified departments and agencies of
the State. On the other hand, in Illinois, Min-
nesota, New York, and Wisconsin, none of the
agency members are ex officio. In Illinois,
Minnesota, and Wisconsin all members are
appointed by the governor with the advice and
consent of the State Senate. The agencies of
Indiana, Michigan and Ohio are a mixture of
ex officio and appointed members. In New
York, the pollution control agency is the De-
partment of Environmental Conservation.
The statutes of Minnesota, New York, and
Wisconsin in addition provide for the estab-
lishment of certain auxiliary bodies whose
funection is to advise the main agencies in mat-
ters of policy. Indiana utilizes the staff of the
State Board of Health, Bureau of Engineer-
ing. Illinois statute provides for a technical
agency to effect abatement through control
measures or by presentation of violations to a
separate quasi-judicial beard that also serves
in a rule-making capacity. A third agency
promotes and guides research efforts, The
remaining State agencies also receive techni-
cal guidance from other entities, although
such are not prescribed by statute.

(3) Jurisdiction

By and large, the jurisdietion of all eight
Great Lakes States is both complete and ex-
clusive. That is, State agencies have ultimate
responsibility for contrelling pollution in all
waters of the State, although there may be
exceptions. As of July 1, 1970, Illinois statute
places some limitations on certain laws relat-
ing to oil production operations and pesticides.
The Indiana statute states that it is to haveno
effect on Indiana’s drainage and ditch laws.

(4) Water Quality Sfandards

Although it is possible to regulate water
quality on an ad hoc basis, matters may be
simplified through the establishment of water
quality standards. Once established, such
standards may eliminate the necessity of

weighing all the factors in every case to de-
termine whether a particular activity is un-
reasonably polluting the waters.

The pollution control statutes of Illinois, In-
diana, Michigan, Minnesota, and Ohio provide
for the establishment of both receiving water
standards and effluent standards. The stat-
utes of Michigan, New York, Pennsylvania,
and Wisconsin provide for stream quality
standards. _

The question raised with regard to water
guality standards is, does compliance with the
standards rest on the presumption that a
given activity or discharge is not polluting the
waters? Conversely, does noncompliance with
the standards rest on a presumption that a
given activity or discharge is polluting the wa-
ters unlawfully? Is there such a thing as law-
ful pollution?

To avoid such misunderstanding, three pro-
cedures have been employed:

(a) In Illinois, Indiana, Minnesota, New
York, and Ohio a public hearing must be held
before water quality standards can be estab-
lished for any waterways. This is necessary
because the standards are employed as the
chief criteria for determining what is or is not
lawful pollution. Although not stipulated by
statute, Michigan Water Resource Commis-
sion and Pennsylvania Department of Envi-
ronmental Resources policy requires that
such hearings be held, while Wisconsin has
convened such hearings on a voluntary basis.

{(b) A non-degradation clause has been in-
cluded in the water quality standards criteria
in Illinois, Indiana, Michigan, and Ohio to pre-
vent pollution of waters with an existing
higher quality than the established standard
designation. An anti-degradation statement
was adopted by New York subsequent to adop-
tion of its standards.

(c) Existing water quality must be raised
to meet the standards in all Basin States if
they are not in compliance at the time of appli-
cation. ‘

Ohio has provisions that exempt specified
uses from operation ofthe State water quality
standards. Illinois may grant variances
through board hearings when requirements
impose ‘“‘arbitrary or unreasonable hard-
ships.” Compliance with regulations consti-
tutes prima faeie defense in actions brought
by any person in Illinois.

(5) Investigation and Enforcement

The subjeet of investigation and enforce-
ment involves a number of questions. First is



the question of who can invoke agency action.
Private and Public parties or the State agency
staff can cause the State agency to investigate
reports of pollution. The pollution control
agency then becomes a forum for the settle-
ment of pollution problems, or if necessary,
forwards violations to the courts for settle-
ment. [t may be doubtful whether an agency
could order a polluter to make reparations to
complainants, but the agency can order pol-
luters to install treatment facilities or other-
wise abate objectionable poltution. The stat-
utes of 1llinois, Michigan, New York, Pennsyl-
vania, and Wisconsin make express provisions
for the invocation of ageney action from out-
side the agency. Apparently, in all other
States the agency is only compelled to investi-
gate complaints, while the issuance of orders
or the helding of hearings is generally discre-
tionary. In all States (with the possible excep-
tion of Minnesota), the pollution control
agency staff monitors stream quality and con-
ducts pollution investigations for action by
the agency. In Tllinois, the Environmental
Protection Agency investigates, monitors,
and presents the evidence to the Pollution
Control Board for their action. It is the Board
that issues orders.

Legislation (Act 127, P.A. 1970) recently
enacted in Michigan provides that the Attor-
ney General, any political subdivision of the
State or agency of the State or a political sub-
division thereof, any person, partnership, cor-
poration, association, organization, or any
other legal entity may maintain court action
for declaratory and equitable relief against
the State, any political subdivision thereof,
any instrumentality or agency of the State or
of a political subdivision thereof, any person,
partnership, corporation, association, organi-

zation or other legal entity for the protection

of the air, water, and other natural resources,
and the public trust therein from pollution,
impairment, or destruction.

In 1967 Wisconsin enacted Section 165.07 of
its statutes to provide for a public intervenor.
This position is designated as an assistant at-
torney general by the attorney general and
acts as an ombudsman for public rights under
Chapters 30, 31, and 144 of the Wisconsin stat-
utes. The public intervenor receives written
notices of all proceedings under the above-
mentioned chapters of the statutes and inter-
venes in all actions where he is called upon by
the administrator of a division in the Depart-
ment of Natural Resources, by any committee
of the legislature, or where and when he feels
Justified. Further, the public intervenor has all
the powers of a party in interest. He can sub-
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poena, examine, and appeal where he deems it
necessary and can also call on the Department
of Natural Resources to conduct studies
where pertinent. Finally, he only has the duty
to intervene in water and other natural re-
sources matters where such action is needed
for the protection of the “public interest.”

It is difficult for an agency to enforce pollu-
tion laws if it lacks the power to conduct effec-
tive investigations. All State pollution control
agencies in the Basin are given an explicit
power to enter upon and inspect the premises
of putative polluters. Al State pollution con-
trol agencies, with the exception of Michi-
gan’s, which must act through the courts, are
expressly empowered to subpoena witnesses
and records for hearings.

Landmark legislation was recently enacted
in Michigan, which

(a) permitscourtenforcementof voluntary
pollution abatement agreements

(b) requires all commercial and industrial
dischargers to report annually the nature of
the enterprise, materials used in manufactur-
ing, and all by-products and waste products
discharged

(¢) provides for payment of a survelllance
fee, based upon discharge volume and waste
content. Such fee is for monitoring, however,
and does not in any manner allow for dis-
charge or improperly treated wastes.

New legislation in Illinois provides that ju-
dicial aspects and rule-making beexercised by
a separate board, and that the agency investi-
gate and present cases to the board. Fees for
discharge of contammants are expressly for-
bidden.

(6) Hearings and Judicial Review

The States vary with respect to when a hear-
ing is necessary, the issues that must be
heard, the scope of judicial review available,
and the effect of emergencies on all these fae-
tors. Apparently, in all States but Illinois, In-
diana, Michigan, and New York, the pollution
control agencies canissue anorderrequiringa
party to take steps to abate pollution without
the necessity of holding a hearing. However, if
the party to whom an order is issued wishes to
dispute the order, he is at that point entitled to
a formal hearing. Other hearing stipulations
are also provided in most States.

When a party disagrees with the outcome of
a hearing, it can refuse to obey the order and
thereby force the agency to seek enforcement
in the courts. In Illinois the appeal is not to the
trial court, but to the appellate court. In either
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case, two questions arise. First, are agency
orders stayed until the court renders a deci-
sion? Indiana is the only State in which orders
are stayed except for good cause shown by : he
courts. In Indiana, New York, Ohtio, and Penn-
sylvania, agency orders can be stayed upon
petitionifthe court finds the petition to show a
reasonable probability that the order is il-
legal. The second question is, what is the scope
of judicial review? Must the courts affirm the
findings and conclusions of the agency if they
are supported by substantial evidence on the
record, or isde novo review available to pollut-
ers? That is, does the court rehear the entire
case itself, with little or no deference being
given to the expertise of the pollution control
agency on technical matters? In Illinios,
Michigan, New York, Ohio, Pennsylvania, and
Wiseonsin, agency orders must be affirmed if
supported by substantial evidence on the re-
cord. In Indiana, this rule abstains-where a
polluter seeks review of an agency order, but
the case is heard de novo where the agency is
the party moving the court for enforcement
of its order. In Minnesota, the findings and
conclusions of the agency are presumed valid,
but the entire case is apparently reheard de
novo. In cases of emergency, all States except
Indiana, Michigan, and Pennsylvania are au-
thorized to issue orders without the necessity
. of holding any hearing at all, or at least not
until the emergency is over. These three
States may act through the judiciary, how-
ever. Wisconsin is the only Basin State to spe-
cifically require (within the pollution control
statute) court enforcement of abatement or-
ders. The Attorney General in Illinois has spe-

cial authority to sue violators and seek penal- .

ties,

(7) Compliance

Some of the Great Lakes Basin States have
provisions that are designed to effectuate
compliance with agency orders where pollut-
ers are recalcitrant, Only in Wisconsin is the
pollution control ageney authorized to carry
out its own orders and bill the polluters for
whatever costs are thereby incurred. In Penn-
sylvania the costs may become a lien on the
property of the polluter to recover costs in-
curred in abating a public health nuisance. In
Indiana and Pennsylvania non-municipal
parties subject to agency orders are empow-
ered to condemn the property of others where
such condemnation is essential to compliance,

as where an easement is needed for purposes

of laying a diteh or sewer, Other States have
similar provisions, but they apply only to cities
and towns or public utilities. [llinois, Indiana,
Michigan, Minnesota, New York, and Penn-
sylvania all have provisions that permit mu-
nicipalities or other local governmental agen-
cies to raise the money necessary to build
treatment facilities in compliance with agency
orders (beyond the statutory limitation on
powers of local government to incur debts or
levy taxes). Minnesota, in addition, has a
unique proviston that authorizes the pollution
control agency to assume the powers of local
government insofar as it is necessary to as-
sure the enactment of all measures necessary
to achieve compliance with an order. Michigan
law permits local municipalities to voluntarily
issue court order bonds. All States except
Minnesota provide for fines for violation of
pollution control statutes. Illinois, Indiana,
New York, Ohio, and Pennsylvania also pro-
vide for incarceration for violations. Illinois
and Michigan statutes provide that the State
may recover monetary retribution or re-
placement for losses of fish and wildlife.

Pollution control agencies in Illinois, In-
diana, Michigan, New York, Ohio, Pennsylva-
nia, and Wisconsin also requires that treat-
ment facilities maintain records. Illinois law
provides that a seal may be placed on a facility
contributing to an emerging situation. When a
requirement would impose arbitrary or un-
reasonable hardship a variance may be
granted for one year and may be coupled with
a performance bond to insure compliance,

(8) Preventive Pollution Control

A truly effective program of water quality
regulation should include measures to pre-
vent, as well as to abate, water pollution. Pre-
ventive measures are of two typesin the Great
Lakes Basin States. The first is to eliminate
situations that are not currently causing but
may cause water pollution, such as dumping
grounds located close to a waterway, The
agencies of Illinois, Indiana, Michigan, Min-
nesota, Pennsylvania, and Wisconsin are ex-
pressly authorized to order the prevention of |
such “potential pollution.” Ohio gains similar
powers through its wastewater discharge
permit system. A second preventive measure
is the establishment of a use permit system,
making it unlawful to install, modify, remove,
or operate a disposal system or a treatment
facility without a permit from the pollution
control ageney. :



The statutes of Illinois, Michigan, New
York, Ohio, and Pennsylvania provide for such
a use permit system.

The statutes of Indiana, Michigan, New
York, Pennsylvania, Ohio, and Wisconsin re-
quire State agency approval for the design of
pollution control facilities. Permits for new or
expanded use of public waters for discharge or
intake must be issued in Michigan and New
York. Wisconsin requires approval for new or
expanded industrial waste discharges.

Other preventive measures, noted in the
previous section on common law, include
licensing or certification of septic tank and
cesspool cleaners, persons applying pesticides,
muniecipal, industrial, or commercial treat-
ment plant operators, and hiquid industrial
waste haulers, and permit stipulations for
well drilling, deep well disposal, well aban-
donment, stream impoundments, encroach-
ments (Great Lakes channel and flood plain),
water supply systems, dredging and filling,
and diversions. They are discussed in greater
detail under their appropriate categorical
analysis. .

(9) Incentives

The root of the problem of water gquality
regulation is the high cost of installing ade-
quate treatment facilities. One suggestion
that has been made is that those who dis-
charge wastes into waterways be subjected
to a use tax, or “effluent charges.” The
charges should be high enough to make capi-
tal investment in treatment facilities an at-
tractive alternative. To date, none of the
Great Lakes States have enacted such a tax
system. In fact, Illinois law expressly forhids
acharge or an assessment for the discharge of
contaminant from any source. Seven of the

Basin States have, however, taken a different

track by offering tax incentives to those who
invest in treatment works. Wisconsin permits
taxpayers to deduct the entire cost of install-
ing treatment facilities from their State in-
come taxes in the year of installation..

Does the State provide any subsidy, tax de-
ferment, rapid tax writeoff or other incentives
to encourage industry to construct waste
treatment facilities?

Illinois State laws provide for tax adjust-
ment of real and personal property installed
and operated as pollution control facilities.
Sales tax exemption is provided for equipment
and materials used with pollution control
facilities.

Comparative Survey 57

Indiana has an act concerning industrial
waste disposal property that is employed to
abate pollution of streams and public bodies of
water. It exempts certain tangible personal
property so used from taxation.

Michigan provides exemption of water pol-
lution control facilities from certain taxes. A
facility covered by a tax certificate is exempt

. from personal property taxes. Tangible per-

sonal property that becomes affixed as a
structural part of the real estate of such facil-
ity is exempt from sales and use taxes, Provi-
sions are also made for modifications or rev-
ocation of the certificate under certain con-
ditions.

Minnesota grants some tax relief by ex-
emption (not directly as incentive) as part of a-
general real and personal property tax relief
program based on supplanting some of these
taxes by a broad range of excise taxes. In the
case of joint treatment, many municipalities
may provide hidden subsidies by imposing law
service charges and/or tax levies.

New York’s program of industrial tax incen-
tives provides net operating loss deduction for
cost of qualifying property during the year it
was incurred, and tax exemption of qualifying
property to the extent of an increase in value
resulting from construction of industrial
waste treatment facilities., Industries with
wastes treated in joint municipal-industrial
treatment facilities may benefit from con-
struection grant programs if qualifications are -
met.

Ohio’s tax exemption certificates are issued

- by the Water Pollution Control Board for in-

dustrial water pellution control facilities. In-
dustrial waste treatment facilities shall then
be exempted from personal property taxation,
real property taxation, franchise tax, and
sales or use tax. Industries may obtain a tax
writeoff of up to 20 percent per year for cost of
constructing waste treatment facilities.

In Pennsylvania, eminent domain authority
may be granted a private corporation for the
purpose of expanding pellution treatment
facilities.

Wisconsin’s statutes provide for rapid tax
writeoff and for exemption from local tax.of all
facilities installed for abatement of pollution.

Table S20-7 contains further information.
about waste disposal and water pollution.

4.2.2.2 Navigation

The territory of the Northwest Ordinance of
1787, from which the States of Illinois, In-



58 Appendix S20

diana, Michigan, Ohio, and Wisconsin were
born, was ceded by Massachusetts and Vir-
ginia to the United States with the following

provision with reference to watersin the area:

The navigable waters leading into the Mississippi and
St. Lawrence and the carrying places between the
same shall be common highways and forever free as
well to the inhabitants of the said territory as to the
citizens of the United States and those of any other
states that may be admitted into the Confederacy
without any tax, impost, or duty therefor.

This provision of the Northwest Ordinance
has been recognized in legal circles as impos-
ing a trust upon the States affected to con-
serve and maintain forever the navigability of
natural water courses of the territory. This
trust is imposed for the benefit of the public
and extends not only to past and present gen-
erations, but to future generations as well.

Subject to this ordinance, to the paramount
rights of the Federal government, and to pri-
vate property rights, the Great Lakes Basin
States have full power to legislate the use of
navigable waters within their respective bor-
ders for the betterment and protection of the
public interest.

All the Great Lakes States to varymg de-
grees have adopted provisions governing nav-
igable waters, navigation,-and, with the possi-
ble exception of Wisconsin, the development
and operation of recreation navigational
facilities.

These statutes grant to the States the pow-
ers to acquire, construct, and maintain chan-
nels and navigational facilities (harbors) for
recreational vessels in navigable waters. Aec-
guisition may be by purchase or condemnation
in all Basin States, except Ohio and Wisconsin,
where ¢condemnation powers are not provided
to the State for navigation purposes.

All of the Basin States to differing degrees
either directly or indirectly play a role in man-
aging port district development. Waterfront
developments are subject to State agency re-
view and regulation in all but Pennsylvania
and New York. Port districts are further vest-
ed with the power of condemnation in Illinois,
Indiana, Michigan, and New York,

Marinas located on the Great Lakes bottom-
lands must be licensed by or leased from the

States of Michigan, Pennsylvania, and Wis-

consin. ‘

All of the Great Lakes States have the stat-
utery authority to acquire, develop, and main-
tain public access sites on the Great Lakes and
~ inland waters of their States. All Statesexcept
Ohio, until July 1, 1973, have adopted varying
regulations to prohibit the discharge of raw

sewage from recreational watercraft on navi-
gable waters. Michigan and Pennsylvania
have also adopted rules to control the dis-
charge of sewage from commercial watercraft
operating within State boundaries.

Statutes in Michigan further hold wa-
tercraft owners responsible for oil spill
clean-up and damage, as well as for State in-
curred costs for clean-up of such oil spllls into
the water of the State.

In Michigan (C.L. 1948, Section 254.22) and
Wisconsin (Chapter 31, WSA) bridges over any
navigable stream must be so constructed and
maintained as to afford adequate means for
passage of usual craft. County boards of
supervisors in these two States are empow-
ered to permit or prohibit the construction of
any dam or bridge (except State highway
bridges) over or across any navigable stream,
subject to the paramount rights of the State.
Watercourse channels of any sort cannot be
legally altered without a permit from the
State. This provides additional navigational
protections.

Additional information about navigation in
the Great Lakes States is contained in Table
520-8.

4.2.2.3 Fish and Wildlife -

All Great Lakes Basin States regulate the
commercial fisheries industry within the
State by means of either a permit or licensing
system. All management agencies are au-
thorized to establish regulatory rules and
standards, within the limits of their governing
statutes, and all have fine provisions for
violations. .
" It is of interest to note that Michigan by
statute specifically prohibits nonresidents
from being issued commercial licenses on
Lakes Huron and FErie.

The goal of the Great Lakes fisheries pro-
gram appears to be optimum development of
both sport and commercial fishing. In some
areas of the Great Lakes and for some species
of fish, where conflicts between sport and
commercial fishing interests arise, commer-
cial interests are subordinate to recreational
interests. Development of the Great Lakes
sport fishery is the primary management goal
when there is a choice.

Indiana, Michigan, New York, Pennsylva-
nia, and Wisconsin further favor the introdue-
tion of new fish species where there are recre-
ational, ecological, and economic benefits.
Such policy is evidenced by the highly success-



ful coho and chinook salmon programs.

Michigan has further adopted a Great Lakes
fishery zone management plan, which desig-
nates three principal types of water areas:
sport fish development zones, rehabilitation
zones, and commercial fishing zones. This is
the new approach to better fisheries manage-
ment in the Great Lakes.

All Statesfavor controloflampreysthrough
the Great Lakes Fishery Commission for
Canadian and American waters of Lakes Su-
perior, Michigan, Huron, and Ontario. Much of
the salmon fishery is dependent on stocking by
State and Federal hatcheries. The overall goal
is to produce a Basinwide management plan
complementary to all concerned, including
Canadian interests.

Trout waters are specifically designated in
Indiana, Michigan, New York, Pennsylvania,
and Wisconsin. Such designated waters are
governed by regulation specifically developed
for protection of both the species and water
resources. In Ohio, special coldwater fisheries
standards have been adopted for some species.

Illinois, Indiana, Michigan, New York, and
Wisconsin have developed programs for
wildlife habitat or wetland preservation. and
acquisition. Indiana, New York, Ohio, and
Wisconsin have further adopted wetland
preservation ordinances, which apply to State
lands or State managed private lands.

Wildlife preserves are financed and oper-
ated in Illinois, Michigan, New York, Ohio,
Pennsylvania, and Wisconsin, although paid
hunting and fishing are not financed or oper-
ated by the State. Indiana operates and main-
tains State hunting and fishing areas.

For further information on fish and wildlife
regulations, see Table S20-9.

4224 Recreation and Scenic Preservation

Programs for scenic preservation are in ef-
fect in each of the Great Lakes States. These
programs are operated not only by State
agencies, but in many instances in coopera-
tion with Federal programs. Specific scenic
river or area preservation statutes have been
adopted in Illinois, Indiana, Michigan, Minne-
sota, Ohio, and Wisconsin.

. Priorities or preferences for scenic area at-
tributes or locations have heen adopted in
seven of the States.

Indiana, Michigan, New York, Ohio, Penn-
gylvania, and Wisconsin have also adopted
statutes establishing programs for historic
site preservation. New York has an active
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program in this field.
All States have developed ongoing pro-

- grams for public access site provisions that

encompass both Great Lakes and inland wa-
ters. These programs provide for the develop-
ment, maintenance, and operation of public
access sites, as well as for State ageney au-
thority for financial participation and site ac-
quisition.

Illinois has developed a program for public
access sites that encompass Lake Michigan,
the boundary rivers, the Mississippi, Ohio, and
Wabash Rivers, the Illinois Waterway, and
any other streams open to boating. Also in-
cluded in the program are reservoirs owned by
the Federal government or political subdivi-
sions. Funds are provided through action of
the State legislature, whereby certain monies
are diverted from State Motor Fuel Tax re-

~ ceipts to the Department of Conservation as

Boating Access Funds. The Illinois Depart-
ment of Conservation is empowered to enter
into agreements with political subdivisions to
provide construction funds including en-
gineering for boat access areas. The political
subdivision in turn agrees to furnish neces-
sary land and maintain and operate the com-
pleted facilities.

Indiana, Michigan, Ohio, and Pennsylvania
have the legislated power to zone specific
water surface areas for specific recreational
uses for better resources and recreational
management, although Ohio’s authority is re-
stricted to State owned lakes, Indiana, Ohio,
and Pennsylvania may also restrict the
number of participants. Indiana, Michigan,
New York, Ohio, and Pennsylvania also favor
the development of potential waterside
oriented recreational sites (Great Lake and
inland) over non-water oriented sites, where
feasible and within the established need.

Although the bottom lands of the Great
Lakes are owned by the respective States,
such lands are leased (with strictly stipulated
provisions) for recreational marina develop-
ment in Michigan and New York.

Fees are assessed for the use of State park
facilities in Indiana, New York, and Wiscon-
sin., Fees other than entrance fees are also
assessed for the use of some State park
facilities in Iilinois, Michigan, while not assess-
ing an individual entrance or user fee, does
charge a fee for motor vehicle entrance to such
facilities. Pennsylvania has no fees for day-
use of State, parks.

Table S2(0-10 lists information on recreation
and scenic preservation in the Great Lakes
Basin States.
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4.3 Related Land Use and Management

4.3.1 Introduction

Subsections 4.1 and 4.2 compared the statu-
tory regulations and policies of Basin States
with respect to the in-stream and the con-
sumptive uses of water. This subsection fo-
cuses on those statutes and pelicies that regu-
late the activities of water with land. The land
isman’s habitat. His use of it has direct effects
on land-water interactions. In the:- Basin

-States, regulation focuses on the problematic

overabundance of water on the land. Use of
the Great Lakes shorelands, which is of par-
ticular-interest to the Framework Study, is
very closely related to this interaction. Al-
though most legislation, except in Michigan,
focuses on larger inland areas when dealing
with an oversupply of water on the land, the
resulting statutes can normally be applied to
shoreland uses as well. .

This subsection, like the previous ones, is
based on a questionnaire designed to cover
specific areas of statutory regulations. The
States’ responses provide a comparative
analysis of Basinwide regulations for those
categories of surface land use and manage-
ment in connection with the presence of water.

4.3.2 Summation

4.3.2.1 Great Lakes Shoreland Management

Each of the States bordering the Great
Lakes has title'to the portion of the Lake bed
bounded by international or adjacent State
boundaries. They have the title by virtue of
their sovereign rights in navigable waters or
by admission to the Union. Similarly, the ripa-
rian owner has certain rights, subject to stat-
ute and common law of each State and to local
ordinances, to develop his Lake frontage.

Further defining the shoreward limits of the
Great Lakes, most States have established
certain rules or statutes delineating the line of
separation between private and public rights.
In some, the low-water mark is the boundary,
while in others the erdinary high-water mark
controls. Actually, this separation is not too
important for small riparian decks but it be-
comes extremely important in attempting to
properly evaluate the effects of dredging or
filling on the shoreline and adjacent waters.

In Michigan, for example, the ordinary high-

water mark has been used in connection with
its administration of the Great Lakes Sub-
merged Lands Act. Lakeward of this contour,
the State has authority over dredging and the
placement of fills and commercial-industrial
structures. Recently, the Michigan Legisla-
ture placed the ordinary high-water mark at
an exact level based on International Great
Lakes Datum for each of its Great Lakes.
Their experience indicates that it is much
easier to protect the shoreline from unlawful
encroachments, especially in marshy areas
where there are valuable wildlife interests, by
using a permanent boundary. The following
State statutes or legal interpretations define
the shoreward limits as applied to the respec-
tive Great Lakes States.

(1) Illinois (Lake Michigan)

Common law states that the line at which

‘the water usually stands when free from dis-

turbing causes is “the boundary of land .
for Lake Michigan as a line” (Seaman v.
Swmith, 24 I11. 521).

(2) Indiana (Lake M:chlgan)

' There are no statute nor common law deci-
sions concerning shoreline separation be-
tween private and public rights. Generally, it
is assumed that the ordinary high-water
mark, as used in Federal court cases, would
control.

(3) Michigan (Lakes Erie, Huron, Michi-
gan, St. Clair, and Superior)

Act 247, P.A. 155, as amended, cites the ordi-
nary high-water mark (in feet IGLD [1955]) for
each Lake as: Erie, 571.6; Huron-Michigan,
579.8; St. Clair, 574.7; Superior, 601.5.

Use of the statutory ordinary high-water
mark separates the upland owner’s title from
that of the State’s. The riparian owner still
enjoys trespass control to the water’s edge
wherever it may be, but must seek State ap-
proval for-any project that would prevent the
Lake from returning to the ordinary high-
water mark. Projects below this contour that
involve filling, dredging, and placement of
commercial -industrial structures must be au-
thorized by State permit, including work
specifications and payment of fees.

In Michigan, Lake St. Clair has legal status,
both by judicial and legislative designations,
as one of the Great Lakes. This is seen in Act
247, P.A. 1955, as amended (the Great Lakes
Submerged Lands Act), which is applicable to
Lake St. Clair, but not to the other connecting
waters. Act 291, P.A. 1965, as amended (the
Inland Lakes and Streams Act), is applicable
to the Detroit, St. Clair, and St. Marys Rivers
and other inland lakes and streams. The Su-



preme Court gave Great Lakes status to the
bottom lands of Lake St. Clair, specifically in
State v.Venice Land of America Company, 160
Mich. 689.

{(4) Minnesota (l.ake Superior)

Common law suggests the riparian has abso-
lute title to the ordinary high-water mark,
with a qualified fee to the low-water mark. The
State may make use of area between the ordi-
nary high-water mark and the ordinary low-
water mark for public purposes or as an aid to
nav1gat10n without compensation to the
riparian.

- (5) New York (Lakes Erie and Ontario)

Common law says that the State owns the
bed of Great Lakes up to the mean low-water
line (Wood v. Maitland, 169 misc. 484; modified,
259 App. Div. 796). The State has determined
the minimum low-water level to be 245.0 feet
(U.8. Geological Survey) on Lake Ontario.
Subtract 1.24 feet from USGS to obtain Inter-
national Great Lakes Datum (1955) at Roches-
ter, New York.

(6) Ohio (Lake Erie)

Ohio revised code, Section 1£3.03, dec]ares
that any artificial encroachments beyond the
natural shoreline not authorized by the State
shall not prejudice rights of the public. Ohio
courts have found the Statels title in the bed of
L.ake Erie lying below low-water datum, 568.6
feet IGLD (1955). :

(7) Pennsylvania (Lake Erie)

Chapter 13, 55-362, 363, cites the low-water
mark as the boundary.

(8). Wisconsin (Lakes Michigan and
Superior)

There is no specific statute of the legal con-
tour separating publicly owned lakebed from
privately owned upland on the Great Lakes,
The court has indicated that a delineation
based on the limits of terrestrial vegetation be
used.

Following is a summary of shoreland man-
agement controls. .

(1) State and Local Laws Providing
Authority to Cooperate in Federal
Beach Erosion Prejects

The laws of the State of Ohio provide for
State participation in beach erosion projects
either with or without Federal participation.
The State laws provide for participation of up
to two-thirds the cost of protection of public
property and up to one-third the cost of protec-
tion of private property. In administering the
law, the State requires that requests for pro-
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tection of private property be made through a
local public agency. State laws provide for es-
tablishment of econservancy districts for the
purpose of beach erosion control. To establish
aconservancy district, a petition signed either
by 500 feeholders, a majority of the feeholders,
or by the owners of more than half the prop-
erty in either acreage or value within the
limits of the proposed district must be filed in
the office of the Clerk of the Court of Common -
Pleas of one of the counties containing terri-
tory within the proposed district. Up to now,
no projects for protection of private property
have been undertaken in Ohio. :

Article XVI, Part I, Conservation Law, See-
tion 661, authorizes the New York State Office
of Parks and Recreation to participate in Fed-
eral beach erosion control programs for
State-owned lands and on the Great Lakes.
State laws also permit local governments to
participate in Federal programs. The State of
New York has no authority to participate in
erosion control for private property on the
Great Lakes.

The laws of Pennsylvama prov1de for State
participation in beach erosion centrol for Fed-
eral projects on State lands, The State has no

. existing authority to participate in protection

of other public property or private property.
The State and locallaws of the Commonwealth
of Pennsylvania can be, however, readily
amended so that the State may participate
with local communities in erosion eontrol proj-
ects.

There is adequate Illinois legislation rela-
tive to State cooperation in Federal programs
for erosion control.

The water laws of the States of Indiana,
Michigan, Minnesota, and Wisconsin do not
gpecifically provide authority for State coop-
eration in Federal programs for erosion con-
trol.

Michigan does, however, have three stat-
utes that enable local units of government to
combat beach erosion.

Public Act No. 42, P.A. of 1952, enables
County Boards of Supervisors of those coun-
ties fronting on the Great Lakes to establish
appropriate setback or building lines in areas
outside of incorporated villages and cities.
This is for the purpose of protecting individu-
als or groups from building in locations that
are subject to inundation or erosion.

Public Act No. 43, P.A. of 1952, permits the
construction of beach and soil erosion control
projects by townships and villages on a special
assessment basis.

Public Act No. 44, P.A. of 1952, gives all polit-
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ical subdivisions authority to make beach ero-
sion studies, either independently or in coop-
eration with other political subdivisions or
any agency of the Federal government.

(2) Laws Defining Public Shore Ownership
and Transfer from Private to Public
Ownership

All States that have shorelands on the Great
Lakes are governed by common law. (Michi-
gan, however, uses the ordinary high-water
mark as defined by statute.) Generally, the
common law extends the riparian and owner’s
absolute control to the water’s edge. However,
this ownership is subject to public servitude
between ordinary low water and ordinary
high water. Ordinary high water is defined as
that point at which aquatic vegetation ceases
and upland vegetation commences. This pub-
lic servitude is primarily for navigational and
water-related uses. It does not include any
privilege by the public to use the area between
ordinary low water and high water for land-
related uses suceh as pienicking, camping,
traversing, or similar uses. The Great Lakes
States have affirmed or modified this doctrine
by the following legislative statements or
enactments.

(a) Illinois

Illinois regulations allow the Chicago Park
District to acquire privately owned riparian
rights and establish a line of ownership be-
tween private and public interests through
court proceedings.

(b) Michigan

Michigan by common law and statute has
control and ownership of Great Lakes bottom
lands to the ordinary high-water mark. Rights
of reasonable riparian use extend to the exist-
ing water’s edge (Act 247, P.A. 1755, as amend-
ed, Obrecht v. National Gypsum Company,
361 Mich. 399). As mentioned previously,
under Acts 42, 43, and 44 of P.A. 1952,
mechanisms are provided for developmental
control, study, and structural construction at
the local municipal level.

(c) New York _

Laws of the State of New York provide that,
upon petition, a town board may establish a
beach erosion control district and provide im-
provements or services, or both, in any such
district wholly at the expense of the district.
Real or personal property may be acquired by
the town board for use by the district.

Underwater lands of the State are adminis-

tered by the Commissioner, Office of General
Services, who is authorized under certain
conditions to issue grants of State underwater
land to public agencies and individuals in per-
petuity, or otherwise. Existing laws permit
State and local government acquisition of pri-
vate lands in fee or other title by purchase,
appropriation, or gift. In general; underwater
tidal lands held by the State are considered to
extend to the high tide or ordinary high-water
elevation.

(d) ©Ohio

Under laws of the State of Ohio, the State, or
any county, township, municipal corporation,
conservancy district, or park board cooperat-
ing with the State in constructing or main-
taining projects to prevent, correct, and arrest
erosion along the south shore of Lake Erie
may acquire lands by gift or devise, purchase,
or appropriation. Property may be acquired in
fee or in any lesser interest as the State or
cooperating agency deems advisable. A con-
gservancy district has the dominant right of
eminent domain over the right of eminent do-
main of utilities and other townships, eoun-
ties, and municipal corporations.

(e) Pennsylvania

The Commonwealth of Pennsylvania owns
the land under the waters of Lake Erie within
its geographic boundaries. This ownership
stems from colonial days, when the original
colonies acquired title to all lands and water
bottoms within their respective boundaries -
from the Crown of England. State ownership
has been upheld by the courts.

The act of May 27, 1921, P.L. 1180, of the
Pennsylvania Legislature, established the
Pennsylvania State Park and Harbor Com-
mission of Erie to manage and control Presque
Isle Peninsula and portions of Presque Isle
Bay, encompassing approximately one-sixth
of Pennsylvania’s Lake Erie shoreline. The
current status of Pennsylvanialaw pertaining
to the remaining five-sixths of the shoreline,
landward, is that the land is owned individu-
ally or by local communities to the extent that
title can be traced back to a valid patent from
the Commonwealth, subject to a right-of-way
for the use of the public to get to the water.

The Commonwealth of Pennsylvania has
several laws pertaining to public shore owner-
ship. Transfers from private to public owner-
ship can be made in a number of different
ways: by purchase, grant or donation, con-
demnation, or accretion.

4] W]sconsm

The State of Wisconsin has set up grant-in-
aid programs to induce local shoreland protec-



tive regulations and acquisition of lands for
public access and for parks. .

(3) Control of Shore Developments
Including Needed Information for Land
Use Planning, Regulation, and Zoning,
Insurance, and Emergency Assistance

Illineis, Indiana, New York, Ohio, and Penn-
sylvania do not have State zoning laws reg-
ulating construction or development aimed at
reducing or preventing future damages from
shore erosion along the Great Lakes. There
are local ordinances governing the type of
development, such as residential, commercial,
or industrial, but there are none governing
the location of improvements on the water’s
edge or top of bluff to reduce future erosion
damage. .

The State of Wisconsin has recently moved
to guide, supervise, and, if necessary, replace
local zoning authority so far as it concerns
shorelands along lakes (Chapter 614 of the
Laws of 1965).

The State of Ohio may spend State funds to
alleviate shore erosion on either publie or pri-
vate property without participation by any
local subdivision if a shore emergency is de-
clared by the Governor. Up to this time, this
has not occurred.

The State of Michigan recently passed legis-
lation, similar te that of Wisconsin and Min-
nesota, to provide measures for the protection
and management of the Great Lakes shore-
lands.

Basically, the purpose of the Michigan pro-
gram is to '

{a) provide for the protection, effective
management, and maintenance of the quality
of Michigan’s Great Lakes Shoreland

(b) require zoning of such shorelands

(¢) establish the responsibilities of the De-
partment of Natural Resources and the Water
Resources Commission

(d} authorize engineering and special
studies of the shorelands
~(e) develop a comprehensive plan for
shorelands use,

While Michigan does not currently exercise .

zoning powers relating to shorelands, it does
participate in the Subdivision Control Act of
1967 by reviewing all proposed subdivision of
Great Lakes shorelines. The Hydrological
Survey Division reviews copies of all prelimi-
nary plats, computes the 50-year frequency
high-water level contour, which must be

clearly indicated on the final plat, and imposes

Comparative Survey 63

minimum building restricetions to protect
buyers from posstble inundation damages.

(4) Other Shoreland Management Controls

Plat review and regulation, although pro-
vided for by statute in Indiana, Michigan, and
Wisconsin, is primarily based upon publie
health and water quality criteria except in
Wisconsin, which has the authority to estab-
lish developmental standards.

In addition to reguiatory authority, legisla-
tion enabling the State to construct or finan-
cially assist in the construction of beach ero-
sion control projects on other than the State
owned land is in effect only in Illinois, New
York, Ohio, and Pennsylvania.

Bulkhead levies may be established by the
regulating State agency in Illinois, Michigan,
and Wisconsin.

Michigan policy is generally opposed to the
State divesting itself of any shoreline riparian
properties, by sale or lease, that are now in its
possession for the people of the State. How-
ever, the State may enter into exchanges of
water frontage and bottom lands when such
action is advantageous to the public interest.

The dredging of upland channels in Michi-
gan that is to be connected with the Great
Lakes is also under the statutory control of
Act 247, P.A. 1955 as amended, and requires a
permit and payment of fees (baged on length
and size of connection) to the State. Waters in
such channels become public.

- Further information about Great Lakes
shoreland management is contained in Table
520-11. '

4.3.2.2 Flood Plain Management

(1) Statutory Encroachment Laws

Of the eight States in the Great Lakes Ba-
sin, only Indiana, Michigan, and Pennsylva-
nia have enacted a statutory floodway en-
croachment law, Wisconsin has established
a Statewide program for flood plain regula-
tion, which might achieve the same ends as
would encroachment law. -

(2) Flood Plain Zoning

All of the Great Lakes Basin Sfates have
zoning enabling legislation that authorizes
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local levels of government to regulate land use
in the interest of public health, safety, and
welfare. One might argue that it is in the
interest of public safety and welfare to pro-
hibit certain land uses in areas likely to be
inundated by floods and that these general
zoning statutes are therefore broad enough to
permit flood plain zoning.

Wisconsin, however, is the only State with a
program of compulsory flood plain zoning.
That is, every city and county in Wisconsin is
required to enact zoning laws, and these must
be approved by the State flood control agency.
In the remaining Basin States, local units of
government are authorized but not required
to adopt flood plain zoning laws, nor must
laws they do adopt be approved by a State
agency.

(3) Platting Laws

When a person owns a large area of unde-
veloped land and wishes to subdivide and de-
velop the land for sale, he must first file a map
or plat with the local governmental unit to
which the land is to be annexed. This map
must show the location of all proposed streets,
roads, sewers, and public utility lines, Upon
filing the map, the local governmental unit
acquires either an easement or full title to all
lands where the streets, roads, and so forth
are located. It has been suggested that laws be
enacted requiring land developers to show on
these plat maps all flood plain areas unsuit-
able for residential or other structures. Only
Michigan and Wisconsin have such a require-
ment. Michigan further has the authority to
prohibit platting in the flood plain.

Pennsylvania has statutory authority to
carry on an active and complete flood control
program, including the investigation, design,
construction, and maintenance of flood con-
trol works for river basin systems, both on a
State level and in conjunction with Federal
agencies. The State-level program also in-
cludes designing and constructing justified
flood control projeects for local eommunities,
cleaning State stream channels of accumu-
lated silt deposits, and providing channel bank
protection.

Four principal features should be noted
about the Indiana and Michigan encroach-
ment laws. They authorize the administering
agency to establish floodways for all rivers
and streams in the State. They declare it to be
unlawful to permit any structure, obstruction,
deposit, or excavation to be erected, used, or

maintained in or upon any floodway that will
adversely affect the efficiency of or unduly
restrict the capacity of the floodway. They re-
quire all persons who desire to erect, use, or
maintain any possible encroachment in a
floodway to obtain a permit from the adminis-
tering agency. They authorize the administer-
ing agency to bring court proceedings to en-
join the making or erecting of any structure,
deposit, excavation, or other possible en-
croachment without a permit. Indiana and
Pennsylvania are further authorized to re-
move or eliminate unlawful encroachments
through condemnation or abatement proceed-
ings. .

The term ‘“‘floodway™ is defined by the In-
diana statute as “the channel of a river or
stream and those portions of the flood plains
adjoining the channel which are reasonably
required to efficiently carry and discharge the
floosdwater or flood flow of any river or
stream.” The key phrase is, of course, “rea-
sonably required.” It is probably reasonable to
establish floodways that could carry floodwa-
ters of a 100-year frequency flood, but no hard
and fast lines can be drawn. The Indiana stat-
ute has no requirement that a public hearing
be held by the administering agency prior to
issuance of a permit. It makes clear that resi-
dential struetures are to be deemed unlawful
encroachments where they adversely affect
the efficiency of any floodway. However, the
Indiana statute expressly provides that any
person who is adversely affected by an agency
order establishing a floodway may obtain ju-
dicial review of the order. The Pennsylvania
Statute does not explicitly define floodway,
but implies the power of interpretation to the
enforcing agency, the Department of Envi-
ronmental Resources, ‘

As noted above, the administering agencies
are authorized to remove or eliminate unlaw-
ful encroachments through condemnation or.
abatement proceeding, but the statutes do
not make it clear when the agencies are to
bring an action for abatement rather than for
condemnation. Where an encroachment is re-
moved through condemnation it is necessary
to compensate the owner of the encroachment
for his loss, whereas no compensation is paid
where an encroachment is removed through
abatement. As most encroachments are de-
clared to be public nuisance and therefore sub-
ject to abatement it would seem that the agen-
cies could resort to abatement in every in-
stance. Yet, if this were the intent of the stat-
utes, they would not include a provision au-
thorizing condemnation. Unfortunately, the



statutes suggest no criteria for determining
which encroachments shall be removed by
abatement and which by condemnation. In-
diana, Michigan, and Wisconsin have legisla-
tive authority to establish the floodway.

(4} Flood Plain Regulation

The encroachment laws just discussed are a
form of flood plain regulation, Among other
types are zoning laws; platting laws, and laws
thatrequire disclosure of flood risks in sales of
flood-plain property.

(5) Disclosure Laws

The law, by and large, applies the maxim of
caveat emptor—let the buyer beware—to all
sales of real estate. A seller is under no duty to
disclose that his land lies in a flood plain. Even
if a buyer expressly asks the seller whether
the land lies in a flood plain, and the seller
untruthfully says it does not, the courts will
ordinarily give no remedy to the buyer once
the deed is conveyed to him, unless there is
an express statement in the deed itself that
the property does not lie in a flood plain. This
law could be changed by statute, at least in
cases where the seller is a professional real
estate developer, to require the disclosure of
all pertinent flood information to a buyer. If
the seller fails to disclose the truth, he could be
held liable for all flood damage suffered by the

buyer, or the sale could be made voidable at

the option of the buyer. Illinois is the only
Great Lakes Basin State having such a stat-
ute.

{6) Other Flood Control Laws

There are three other types of flood related
laws. The first type is legislation enabling
local groups of property owners to organize
special purpose districts to effect soil conser-
vation practices over a wide area. These
groups generally work in eonjunction with the
U.S. Department of Agriculture’s Soil Conser-
vation Service. The second type is legislation
enabling local groups of property owners to
organize special purpose districts to erect and
maintain flood control works, such as levees,
dams, and embankments. The third type is
legislation authorizing a State agency to un-
dertake such flood contrel projects on a
Statewide basis. All of the Great Lakes Basin
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States have the first two types of legislation.
Many of the States have the third type, but it
is believed that only in Illinois and Pennsyl-
vania does the State, itself, actively carryon a
program of flood control works construction.
Indiana actively participated with Federal
agencies in the construction, operation, and
maintenance of multipurpose control struc-
tures, Wisconsin is notable in that its State
constitution prohibits the State from un-
dertaking any public works projects at all,
especially at the State level and through State
agencies. Michigan is also similarly prohib-
ited. -

Table S20-12 contains additional informa-
tion on flood control in the Great Lakes Basin.

4.3.2.3 Soil Conservation

Through specific or inferred legislative au-
thorities, all Basin States, with the possible
exception of Indiana, have statutory provi-
sions to safeguard against and abate sediment
and erosion damages. However, Pennsylva-
nia, although possessing such authority, ex-
empted abandoned mines and strippingsin ex-
istence at the time of statutory enactment.
The Pennsylvania statutes initiated a pro-
gram to abate erosion from abandoned mines

- and strippings. New York also is limited in

that its statute applies only in cooperation .
with Federalprograms and in areas where the
State has fishing easements. Most States rely
upon their adopted water quality standards.

Most Basin States do not actively engage in
streambank stabilization projects other than
on State lands or as a portion of a flood con-
trol program. Such actions are usually un-
dertaken by local units or special purpose dis-
tricts in ecoperation with Federal programs,.
Pennsylvania has an active streambank
stabilization program in connection with the
stream clearance program.

Soil conservation districts- may be formed
under permissive enabling legislation in all of
the Basin States to effect soil conservation
practices. Such districts have the power to
levy taxes in Ohio; to condemn needed lands in
Ohio, Pennsylvania, and Wisconsin; and to
purchase needed acreages in Michigan, Ohio,
Pennsylvania, and Wisconsin. In Chio these
powers are exercised through the County
Board of Supervisors of the county comprising
the district. ‘

To further abate and prevent sedimentation
and erosion damages, Illinocis, Michigan, New

"York, and Pennsylvania have by statute,
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agency regulation, or executive order adopted
standards to regulate pipeline construction
and road building.

Local units of government, either individu-
ally or via special purpose districts, may in-
voke sediment control measures in Illinois,

Indiana, Michigan, New York, Pennsylvania,

and Wisconsin.

Sediment and erosion studies, to define and
indicate solutions to related land manage-
ment practices, are conducted by State agen-
cies in Michigan, Ohio, and Pennsylvania.

Michigan, Ohio, Pennsylvania, and Wiscon-
sin all have adopted criteria to protect against
sediment pollution in their approved water
quality standards,

Table S20-13 contains additional informa-
tion about soil conservation measures in the
Great Lakes Basin States.

4.3.24 Drainage

Six Basin States have enacted statutes ex-
pressly controlling land drainage. Ohio (in
rural areas) and Pennsylvania, in the absence
of statutes, rely upon the civil law doctrine to
govern. The doctrine of reasonable use is
applied in Ohio urban areas.

Permit provisions for drain constructlon
and improvement have been adopted in Illi-
nois and Wisconsin, and to a more limited ex-
tent in Indiana, Michigan, and New York.

In Indiana, a city may construct drainage
works as a Public Works project, or the people
may use the Ceunty Drainage Board or they
may organize a conservance district for the
purpose of improving drainage.

Water quality controls may be applicable to
land drainage in Michigan, New York, and
Wisconsin. Further, Michigan and Pennsyl-
vania (urban) have held drains to be public
waters and subject to pollution abatement
laws. In Ohio, adrainage diteh becomes a pub-
lic stream seven years after construction.

By statute, drainage districts must consider
fish and wildlife values in evaluating the de-
sirability of drainage projects in Tllinois and
New York. In Ohio there are no drainage dis-
tricts but soil and water districts and conser-
vancy districts must consider fish and wildlife.

Drainage districts are permitted to contract
with the Soil Conservation Service for P.L. 566
projects in Illinois, Michigan, and New York,
and further to enter into interstate
agreements for drainage construction and
maintenance in Indiana, and Michigan, and to
a qualified degree in Ohio. In Ohio, P.L. 566

projects are typically handled by conservaney
districts.

Drainage districts have been vested with
the powers of taxation in Illincis and New
York; condemnation in Michigan, New York
and Wisconsin; and benefit-cost assessments
in Michigan, Illinois, New York, and Wiscon-
gin. Conservancy districts in Indiana have the
same powers, while soil and water districts
and conservancy districts have similar powers
in Ohio.

Broader water management programs such
as pollution control and flood control may be
combined with drainage district projects in Il-
linois, Michigan, Minnesota, and Wisconsin.
In Indiana programs may be combined by a
conservancy district, and in Ohio by special
districts. New York State also made similar
statutory provisions.-

Table S20-14 summarizes drainage regula-
tions in the Great Lakes Basin States.

4.3.2.,5 Dams and Lake Levels

Although regulatory powers vary, each of
the Great Lakes Basin States exerts some de-
gree of controlover the construction of private
dams. Exceptions are provided in three
States for small dams located on waterways
not meeting minimum specified criteria.

Permit systems have been adopted in all
States to provide the needed control measure,

Dams may be abandoned, without a permit,
in all States except Wisconsin and Pennsylva-
nia, although in all instances damage liability
for negligent action remains with the owner.

State agencies may construct dams for vari-
ous purposes throughout the Basin and may
cost-share in their construction, within de-
fined limits (Illinois, Indiana, Michigan, New
York, Ohio, and Pennsylvania).

Legal lake levels may be established for in-
land waters in Illinois, Indiana, Michigan,
New York, and Wisconsin, and lake level regu-
latory project costs may be shared with local
units in Illinois, Indiana, and Michigan.
County Boards of Supervisors in Michigan are
empowered to prohibit or permit the construe-
tion of any dam or bridge over or across any
navigable stream.

No person may construct or permit con-
struetion of any dam in any stream or rivers
impounding more than 5 acres, or with a head
of more than 5 feet in Michigan, without a
permit from. the Department of Natural Re-
gsources approving plans for construction
(Act 184, P.A. 1963 as amended). A permit may



be issued if, in the opinion of the Director of
the Department of Natural Resources, the
presence of an impoundment will not have a
significant adverse effect on fish, wildlife, or
recreational values in the watershed or in-
fringe on the public rights in the waters of the
State. This act does not apply to public utilities
subject to regulation by the Michigan Public
Service Commission. A permit from the State
is also required for alteration of bottom lands,
thus providing control on smaller structures
on smaller streams.

In Ohie, the State has complete control over
State-owned lakes. While not specifically men-
tioned in the law, the power to regulate the
levels of impoundments on public streams is
implied.

Table 820-15 contains further information
on regulatory powérs concernmg dams and
lake levels.

4.4 Subsurface Water Use an_d Management -

4.4.1 Introduction

In many areas of the Great Lakes Basin
ground water provides a significant, if not the
only, supply for municipalities, subdivisions,
industries, and agriculture. It is essential that
the quality and quantity of these resources be

unimpaired.

Depletion or degradatlon of aqulfers can
oceur through over-pumping, through septie,
mineral, and echemical contamination, and by
unregulated mining and construction prac-
tices. In some areas, urban development in-
hibits recharge of aquifers by infiltration from
the surface.

Aquifers do not respect political boundaries.
Coordinated management is necessary, and
all factors affecting the ground waters must
be considered.

The unregulated or uncecordinated mining
of underground minerals and gases can also
have a detrimental effect upon the ecology of
the region. Regulations should be so coordi-
nated as to minimize these harmful effects.

4.4.2 Summation

4.4.2.1 Ground Water

There appear to be three principal purposes
for legislation on water-well construction as
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enacted to date. These are

(1) protection of the public health

(2) administration of water rights

(3) collection of geologic and hydro]ogic
data.

Methods enacted to achieve these ends
within the various States of the Great Lakes
Basin are noted in the following discussion.-

All Basin States except Qhio require per-
song engaged in water-well drilling to obtain a
license. In New York licenses are required
only on Long Island. These licensing require-
ments normally have the prime purposes of

~ controlling the industry to insure that persons

drilling wells are competent, facilitating data
collection, and providing that a responsible
agency has control over the practice of drill-
ing. An available register of competent
water-well drillers, an aid in obtaining
geologic and hydrologic data, is & corollary
purpose of such requirements.

Michigan, Ohio, and Wisconsin have also
enacted legislation or established standards
pertaining to methods of construction of water
wells and construction materials employed.

Indiana, Michigan, and New York have
legislation requiring that a permit be issued
before a public water supply well can be con-
structed. Regulations governing the location
of wells safeguard the water resource from
sources of contamination and protect limited
ground-water supplies. Illinois, Indiana, New -
York (on Long Island only), and Wisconsin
have further authority to designate restrie-
tive use areas. These regulations specify al-
lowable pumping capacities under various
geolegic and hydrologic locations. Michigan,
by authority of Act 236 P.A. 1961, may specify
the daily volume of water that may be used or
allowed to flow where a nuisance occurs due to
waste or unreasonable use of ground water.

Upon completion of drilling, well logs must
be submitted by drillers in Illinois, Indiana,
Michigan, New York (on Long Island), Ohio,
Pennsylvania, and Wisconsin. The principal
purpose of such well-log reporting is to provide
data on geology and ground-water hydrology.

The conservation of artesian well pressures,
which are of increasing concern throughout
the Basin, are protected by legislation in In-
diana. _

Abandoned wells and test holes must be
filled, capped, or plugged in every Basin State,
except New York and Ohio, for protection of

~both the resource and public welfare. Ohio

does require that oil and gas wells be filled,.
capped, or plugged.
Michigan and Pennsylvania are the only
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Great Lakes Basin States that prescribe a
specified minimum lot size for subdivision
plats proposed in unsewered areas. Indiana
requires a minimum of 15,000 square feet oflot
size if the sewage disposal system is a septic
system and five lots or more .are developed
along the shore of a public freshwater lake.
Michigan and Wisconsin, however, have
adopted rules and review procedures at the
State level to insure that lot sizes are of ade-
quate proportion and to provide protection of
the resource and public health.

With the ever-increasing amount of refuse
being generated today and the resultant de-
mands for more and larger disposal sites, I1li-
nois, Indiana, Michigan, New York, Ohio,
Pennsylvania, and Wisconsin have adopted
regulations governing the location of such
facilities to protect the ground-water resource.

Indiana (effective January 1, 1971), Michi-
gan, and Pennsylvania have even banned the
use of open dumps for, among other public
health considerations, the protection of water
supply sources. Ohio regulates all solid waste
disposal practices and sites through an in-
spection and permit system.

See T'able S20-16 for additional information
about regulations governing ground-water

supply.

4.4.2.2 Minerals, Oil, Gas, and Disposal Wells

Mining beneath the waters of the Basin
States is controlled by specific legislative
enactment in all States but Wisconsin (Table
S20-17). Ohio, while providing specific protee-
tion for Lake Erie, permits mining beneath
inland waters to be regulated by the common
law riparian doctrine. New York also provides
for exception to their controlling statute.

Minnesota, Pennsylvania, and Wisconsin
have declared mining in specific regions of
their respective States to be in the best inter-

~est of the publicwelfare and have enacted spe-

cial legislation to enhance the water use
capabilities of the .industry. Although special

“provisions for such water uses asdrainage and

diversion are stipulated, protection of the
rights of downstream riparians is also pro-
vided. :

Like those for ground-water drilling, protec-
tive regulations for the preservation of
ground-water supplies have been enacted in
Indiana, Michigan, New York, Qhio, and
Pennsylvania for oil, gas, and mineral well-
drilling operations. Qil, gas and mineral
well-drilling logs must also, by statute, be
submitted to the regulating State agency in
Indiana, Michigan, Ohio, and Pennsylvania.

All Basin States except New York and Wis-
consin license or regulate by permit oil, gas,
and mineral well-drillers. Indiana, Michigan,
New York, and Pennsylvania have adopted
spacing regulations for oil and gas wells to
provide even greater protection. .

‘Waste disposal wells, although not exceed-
ingly common, do pose serious environmental
concerns, Michigan, New York, Ohio, and
Pennsylvania require State approval for such
operation. Wisconsin prohibits such wells in
Admin. Code R.D. 12.12. Statutory regulation
prescribing operating procedures, construc-
tion standards, and surveillance are in effect
in Michigan, Ohio, and Pennsylvania.

Only Pennsylvania in the Great Lakes
Basin has-enacted statutes specifically reg-
ulating the drilling and operating of dewater-
ing wells.

The Michigan legislature recently adopted
Act 92, P.A. 1970, to provide for the reclama-
tion of lands subjected to the mining of metal-
lic minerals. Provisions of the statute include
controls for possible adverse environmental
effects, the preservation of natural resources,

- and encouragement for good mining practices.

State policy in the drilling and mining area,
although to alarge extent reflected in existing
legislation, can also be noted in Table S20-17.



Section. 5

PUBLIC INSTITUTIONAL ARRANGEMENTS

5.1 Introduétion

With the advent of new, complex problems
occasioned by rapid economic and population
growth, it has become increasingly difficult to
demarcate the respective concerns and ac-
tivities of the different levels of government.

Under our system, all powers not specifi-
cally granted to the Federal government are
reserved for the States. State regulation of
water use is specifically derived from their
general police powers. :

In turn, local governmental units may exer-
cise only those powers delegated by their
State legislature. Through such enabling
legislation, municipalities, counties, and
townships have received authorization to en-
gage in varied water resources functions
throughout the Basin. In addition, the various
State legislatures have sanctioned the crea-
tion of special purpose districts with powers to
furnish different water services.

All such special purpose distriets and all
units of local government operate under stat-
utory enabling provisions which define their
finaneial, ownership, @and regulatory powers.
These limitations affect the effectiveness of
local governmental units in meeting the needs
for water services and are detrimental to prob-
lem solution.

Because the structure, intergovernmental
overlay, and limitations of State governmen-
tal water resources responsibilities are so
numerocus and varied, the following topical
summary is provided as an index to guide fu-
ture research activities beyond those of this
study.

5.2 Illinois

Statutory responsibilities for water and re-
lated land resources in Illinois are listed in
Addendum B, Tabie S20-1R. :
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5.2.1 State Departments and Agencies

5.2.1.1 TDepartment of Business and Economic
Development

The Department of Business and Economic
Development was established by legislative
action in 1965, replacing and enlarging the ac-
tivities of the Board of Economic Develop-
ment. The new department is charged by law
to develop programs designed to advance the
State’s economic growth. The 1965 General
Assembly also created a Commission for Eco-
nomic Development to review the State’s eco-
nomic development activities and advise the
Department on programs to further economic
growth..

The enabling legislation calls for the De-
partment to eontinue to expand industrial de-
velopment, tourism, and community planning
programs and to undertake new assignments
in export trade expansion, research and eco-
nomic anaylsis, and water resources develop-
ment and coordination.

(1} Division of Water and Natural Resources

This Division provides the State with the
mechanism for coordinating its own efforts in
water resource development. It also coordi-
nates State and Federal water resource de-
velopment programs. Studies begun under the
State plan to develop a water resources plan-
ning program will continue in conjunection
with the seven State water agencies. The
study will include a broad analysis of the
State’s water resources and their current and
future use.

Under the supervision of a Division Chief,
the staff is involved in the programs and ac-
tivities, which include preparing a State water
resources development plan as a guide for
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water management, coordinating the State’s
water programs through the Natural Re-
sources Development Board to assure op-
timum water development, assisting this
Board in reviewing proposed Federal water
development projects in Illinois, and provid-
ing liaison and representing the State’s inter-
est in Federal water development programs.
Special studies concerning the State’s natural
resources are coordinated through this Divi-
sion for the Board.

(2) Natural Resources Development Board'

The Board advises the Department on tech-
nical matters should a conflict exist that per-
tains to the maximum beneficial use of the
water resources of the State. [t reviews all
proposed legislation concerning the water re-
sources of Illinois and makes recommenda-
tions to the Governor. The Board also as-
sists the Department in the formulation of a
Statewide master plan for the maximum bene-
ficial use of the water and natural resources of
the State and zllocates various phases of the
work to each agency represented on the Board.

The Natural Resources Development Board
consists of the Directors of the Departments of
Business and Economic Development, Con-
servation, Mines and Minerals, Agriculture,
Public Health, Public Works and Buildings,
Registration and Education, and the Director
of the Environmental Protection Agency. The
Director of the Department of Business and
Economic Development has been designated
the chairman by the Governor, and another
member is elected by the Board to be its
secretary.

5.2.1.2 Department of Agriculture

The Illinois Department of Agriculture pro-
vides its services through a close relationship
with the University of Illinois, the United
States Department of Agriculture, and ag-

ricultural agenecies within Illincis and other -

States. For the most part, the Department is
a regulatory agency enforcing the laws per-
taining to agriculture.

Under the guidance of a Director appointed
by the Governor, the Department provides ag-
_ricultural services to the people of the State
through its 10 divisions. In addition, several
boards are appointed by the Governor to act in
an advisory capacity to the Director of the
Department of Agriculture. These boards in-

clude the Board of Agricultural Advisors, the
Board of State Fair Advisors, the Advisory
Board of Livestock Commissioners, and the
State Soil and Water Conservation Districts
Advisory Board.

Programs and activities carried out by the
Department in the area of water and related
land resources are presented in more detail
in the following description of the Division of
Soil and Water Conservation.

(1) Division of Soil and Water Conservation

This Division administers the Soil and
Water Conservation District law within the
policies of the Illinois Department of Agricul-
ture. The Division prepares a biennial budget,
disperses State funds allocated for district
use, provides instructions and materials for
election of District Directors, reviews and ex-
presses opinions on any rules, regulations, or-
dinances or other action taken by District Di-
rectors, seeks the cooperation of other State
and Federal agencies in facilitating the work
of the districts, keeps District Directors in-
formed of experiences of other districts, re-
quires that districts file copies of minutes of-
meetings, rules, regulations, ordinances, con-
tract forms, etc., with the Division, provides
information and advice on Watershed Devel-
opment Programs and investigates and re-
ports on applications to the Governor, assists.
Directors with Program Development on re-
quest, conducts administrative training pro-
grams for District Directors, and has assisted
in and supervised the organization of Soil and
Water Conservation Districts in Illinois.

(2) State Soil and Water Conservation
Districts Advisory Board

The Board holds public hearings necessary
for the execution of its functions and advises
the Department in establishing policy for the
administration of these functions. The Board
keeps a full and accurate record of all its pro-
ceedings, _

The Advisory Board is composed of seven
members. The Director of the Department of
Agriculture and the Director of the Agricul-
tural Extension of the College of Agriculture
of the University of Illinois serve as ex officio
members of the Board. The remaining five
members are appointed by the Governor with
the advice and consent of the Senate. To be
eligible for appointment, a person must own



and operate a farm in the State for aminimum
of five years. Consideration is also given to
geographical location and soil conservation
district experience.

5.2.1.3 Department of Conservation

The Department of Conservation is respon-
sible for the preservation, conservation, and
enhancement of the State’s renewable natu-
ral resources. The Department has the aun-
thority to enforce applicable game and fish
laws, forestry laws, boating laws, and the Sur-
face Mined Land Reclamation Act.

The Department provides outdoor recrea-
tion opportunities through its fish and wildlife
program as well as through the operation and
maintenance of State parks and recreation
areas. The preservation of natural areas by
the Department insures their availability for
future generations.

An active and aggressive water resource
enhanecement program has been deemed es-
sential for the Department to achieve its goals
and objectives.

The Department of Conservation is ad-
ministered by a director. Divisions within the
Department include Parks and Memorials,

Fisheries, Wildlife Resources, Forestry, Law .

Enforcement, Land Acquisition, Education
and Information, and -Engineering. The Sys-
tems Planning and Research Unit comprises
the Divisions of Systems Research, Long
Range Planning, and Site Planning. The Gen-
eral Office includes the functions of Account-
ing, Personnel, Federal Aid, Land Reclama-
tion, and Boating Access. Programs and ac-
tivities of the Department pertinent to water
and related land resources are discussed
under the appropriate authority.

(1) Systems Planning and Research Unit

This Unitis responsible for the planning and

.planning research efforts of the Department.

The head of the Unit occupies the position of
chief advisor to the Director in matters deal-
ing with planning and planning research. Or-
ganizationally, this Unit is divided into three
Divisions: Systems Research, Long Range
Planning, and Site Pldnning. The overall

duties and responsibilities of this Unit are as

follows:
(a) gather data and information and make
recommendations to the Director regarding

considerations in establishing and reaching
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departmental goals and objectives

(b) provide leadership in initiating new
and innovative programs aimed at improving
the planning, management, and operations of
the Department

(¢} coordinate and review all planning and
research aspects of the respective divisions of
the Department and review planning and
planning research contracts

(d) prepare systems plans, both site and
long-range, and recommend priorities for ac-
quisition and development for the respective
divisions of the Department

(e) conduct evaluative research on plan-
ning, management, and operations of the De-
partment and its areas, facilities, and services

(f) promote cooperative efforts between
the Department of Conservation and various
universities, State departments, Federal
agencies, private agencies, local government,
related professional organizations, and others
deemed desirable to accomplishing the goals
of the Department '

(g) consult with the various universities in
Illinois about their teaching, research, and
service functions as they relate to the goals of
the Department. '

More specifically, the Systems Research Di-
vision is responsible for the development of
survey, evaluative, and experimental re-
search methods and designs, computerization,
and preparation of research reports for use in
long-range and site planning, as well as possi-
ble management operations.

The Long Range Planning Division is re-
sponsible for preparing and maintaining the
official outdoor recreation plan for the State of
Illinois. It is the responsibility of this Division
totransform complexresearch datainto a sug-

-gested action plan for the Illinois Department

of Conservation. Such a plan should contain
the socio-economic data and natural resources
information necessary to recommend the
specific types and locations of outdoor recrea-
tion lahds to be acquired and developed. This
Division also coordinates planning efforts be-
tween the Department of Conservation and
the State, Federal, local, and private agencies

‘involved in land use planning in the State of

Illineis,
The Site Planning Division is responsible for
transforming long-range regional and sys-

" tems plans into site development. It operates

by accepting the plans from the Long Range
Planning Division as the necessary informa-
tion for the base data for the master site plan-

- ning process after due consultation with the

Department’s management agencies.
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(2) Division of Fisheries

The Division of Fisheries should seek the
proper utilization of the State’s fishery re-
sources. The Division has the responsibility
for both the sport fishery and the commercial
fishery of the State, The immediate goal is to
provide more and better fishing by research,
management, and education. Action pro-
grams are being implemented to maintain
existing productive fish habitat, rehabilitate
potential fish habitat, and reestablish produe-
tive fish populations. The Division of Fisheries
also provides financing and/or technical aid
for the creation of artificial sport fishing lakes,
for the acquisition of existing productive fish-
ing waters, and for access to fishing waters. It
cooperates with other Federal and State gov-
ernmental agencies and private organizations
in water resource development.

The Department of Conservation is not the -

primary State pollution abatement and con-
trol agency. However, the Division of
Fisheries is responsible for determining the
fish and aquatic losses in pollution-caunsed
fish-kill cases. The Division’s pollution reports
are turned over to the State Air and Water
Pollution Board, through the Environmental
Protection Agency, for proper action.

(3) Division of Wildlife Resources

The objective of the Division of Wildlife Re-
sources is to determine the best possible use of
all natural rescurces as they affeet game
numbers, dlstrlbutlon, and harvest, Wildlife
research is aimed at gamlng all possnble
knowledge about the major game species,
fur-bearers, and predators of Illinois. Find-
ings are applied to the various management
programs.

Biologists on the Division staff are involved
in waterfowl management, upland game, for-
est game, and population studies. Land-use
practices include the manipulation of crops
and cover to the best advantage of game. In
addition to various State programs, the
Shawnee Forest Project, in cooperation with
the U.8, Forest Service, provides planning for
forest openings, ponds, and other develop-

ment within the national forest land to mam- :

tain and develop suitable habitat for game

(4) Division of Forestry

The Forestry Division is responsible for the

well-being of the 3,871,000 acres of existing
native timber (more than 95 percent privately
owned), the 2,000,000 acres of submarginal
and idle land, and the individual trees in the
communities oceurring throughout Illinois.
To fulfill these obligations, the Division works
directly with landowners, forest products in-
dustries, town governments, and many others
in the five basic programs of forest fire control,

‘native timber management, forest utilization

and marketing, rural reforestation, and urban
forestry.

The Division also cooperates directly with
the U.S8. Forest Service (via five Federal aid
programs), the Extension Service, the Soil
Conservation Service, and numerous other
groups and organizations. This agency ad-
ministers three specific forestry laws:

(a) Forest Fire Protection Districts Act
{burning permits)

(b} Forest Nurseries Act (use of State
stock)

{(c) Timber Buyers Licensing Act.

The Forestry Division provides the needed

organization, technical expertise, equipment

and materials, and personal leadership to in-
dividuals, groups, and other State agencies
requesting their services.

Four State forests, covering more than
12,000 acres, are managed as public demon-
strations of profitable timber production
methods, multiple use (including recreation),
and special research and projects (seed or-
chards).

Each year this Division grows and distrib-

-utes 7 million plants to more than 2,200

clients; provides 2,000 landowners with tech-
nical guidance for 55,000 acres (resulting in
timber sales of $500,000); fights an average of
250 fires on 5,600 acres (representing a loss of

- $20,000); gives 500 direct assists to forests in-

dustries; and provides 300 special programs to
50,000 people (distributing more than 300,000
pieces of literature).

(3) Division of Education and Information

The functions of the Division of Education
and Information are to create a strong public
awareness for the necessity of conserving all
natural resources; to inform the public of the
objectives, problems, accomplishments,
policies, and philosophies of the Department;
and to encourage public support of the De-
partment’s plans, objectives, and polictes. The
Division cooperates with all governmental

agencies in programs of conservation in all



schools and institutions of higher learning,
and it conducts informational programs to ac-
quaint the general public with activities of the
Department through all available media such
as news releases, publications, and audio-
visual aids.

To implement these functions, the Division

{(a) ineludes conservation education repre-
sentatives who gather, write, and issue news
releases, give lectures (illustrated or other-
wise), and maintain close, cooperative liaison
with all news media sources as well as De-
partment personnel

(b) employs a staff of four photographlc

and photolab technicians, with services in

black-and-white, color, still photography, nar-
rative color slides, 35 millimeter work, and 16
millimeter movie film projector material

(¢) servicesrequests for television film and
provides the weekly radio feature “Outdoors
in Illinois,” which is used by 50 radio stations
" (d) maintains a conservation film library of
165 topiecs with 550 prints, which services re-
quests from a multitude of agencies, organiza-
tions, and individuals and sponsors a
Statewide Hunter Safety Program, with qual-
ified instructors in the field, training and
educating instructors and youths in safe han-
dling of firearms, proper apparel, and related
subjects.

(6) Division of Parks and Memorials

‘This Division has responsibility for the care,
control, supervision, and management of all
the State's parks, nature preserves, recrea-
tion areas, and memorials. These areas are
open for the benefit and enjoyment of all the
people of the State, subjeet to rules and regu-

- lations of the Department.

Land and water areas that are managed by
this Division are not intended to be of just
local significance, State parks have scenic,
historie, ecologic, and geologic values of
Statewide significance. They are relatively
spacious, usually containing at least 1,000
acres. Smaller units are considered only
where unique natural assets are involved.

A State memorial must be of historical or
archeological significance, possessing histori-
cal associations important enough to entitle it
to a position of high rank in the history of the
State or the nation. In the case of a structure,
it must be in itself of sufficient antiquity and
artistic or architectural significance to de-

. serve a position of high rank even though not

having other direct historical association.
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State recreation areas have outstanding
value as wildlife and game habitat or have a
scenic or wilderness character. They should
provide recreation opportunities consistent
with the main reasons for their establishment,
such as camping, hiking, hunting, fishing, and
boating: They should be of at least regional
interest.

¥))] Division of Law Enforcement

The Division of Law Enforcement’s main ob-

jectives are to enforce the hunting, fishing,

and boating laws of the State of Illinois, over
which the Department has jurisdiction, and
all rules and regulations set forth by the De-
partment including those relating to the pro-
tection of the flora, fauna, and other natural
resources of the State; to secure public un-
derstanding and support of the Department’s
hunting, fishing, and boating law enforcement
programs; to serve all the people of Illinois
impartially; to enhance their enjoyment of
hunting, fishing, boating, and other forms of
outdoor recreation on both publicly owned and
privately owned lands and waters; and to pro-
vide boaters with a safe and enjoyable boating
environment.

(8) Surface Mined Land Reclamation

Staff within the general office is responsible
for administering basic requirements of the
Surface Mined Reclamation Act. The purpose
of the Act is to require that effort be made by
mine operators to reclaim lands affected by
open-cut or surface mining and thereby en-
courage the conservation and use of such
lands. After an operator has met the various
requirements for permit, bond, and fees, he
shall undertake reclamation for forest, hor-
ticulture, pasture, or row crop production or
for reereation and wildlife development or
other useful purposes which have been ap-
proved by the Conservation Department

5.2.1.4 Department of Mines and Minerals

Among other duties, the Department of
Mines and Minerals collects and diffuses in-.
formation concerning the improvement of
methods, conditions, and equipment of mines
with special reference to health, safety, and
conservation of mineral resources; makes in-
quiries into the economic conditions affecting
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the mineral industries of the State; and pro-
motes the technical efficiency of all persons
working in mines,

Headed by a director, the Department car-
ries out its functions through the State Min-
ing Board, the Division of 0Qil and Gas, the
Miner’s Examining Board, and the Oil and Gas
Advisory Board. All but the Miner’s Examin-
ing Board are related to water resources.

The State Mining Board administers the .

Coal Mining Act and makes interpretations on
the provisions of the Act, sees that all mines
are operated so that they comply with the pro-
visions of the Act, and sees that the health and
safety of persons employed in the mines are
protected to the fullest extent at all times.

The Mining Board has the authority to
make any reasonable rules and regulations
necessary to prevent the pellution of
freshwater supplies by oil, gas, or saltwater.
Permits must be obtained from the Mining
Board for drilling all water, gas, and oil wells
and for the plugging of wells. For those water
" wells which penetrate the glacial drift, a 810
-fee permit is required. In addition, the Board
is authorized to prevent wells from being
drilled so that no pollution of freshwater
supplies occurs from oil, gas, or other foreign
substances.

5.2.1.5 Department of Publlc Health

In addition to its respon51b111t1es for general .

supervision of the health and lives of the

people of Illinois, the Department has definite .

functions relative to private water supplies,
sanitary investigations, radiological health,
swimming pools and bathing places, and labo-
ratory tests and limited examinations of
water and sewage. The Bureau of Environ-
mental Health is responsible for the health
factors of the environment. This is done by
providing control programs to assure that the
1,700 pools that are covered under the swim-
ming pool law are safe; that the 4,400 water
wells drilled annually are properly con-
structed and the pumps on these individual
drinking water wells are properly installed;
and that the State plumbing code is enforced
and the 2,300 plumbing contractors are cer-
tified. The Bureau also provides consultant
'serviees to other agencies of State gov