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INTRODUCTION TO MINNESOTA'S ADMINISTRATIVE 
PROCEDURE ACT 

Preface 

There are approximately sixteen major departments, twenty 
examining and licensing boards, thirteen advisory boards 
and commissions, and a variety of additional miscellaneous 
administrative agencies in the executive branch of 
Minnesota state government. Their jurisdiction to act 
in the interest of the "public good" is immense and their 
effect on private and corporate life can be substantial. 
To a significant extent, agency powers are exercised 
through "rules", giving the rule-making (amending, 
suspending and appealing) and ru1e·application processes 
considerable importance. 

In that context, laws have been established to conform 
the actions of administrative agencies to formal standards 
of fairness, due process, and public accountability. The 
most significant such legal device is the Administrative 
Procedure Act. 

The APA attempts to facilitate public input into rule
making and seeks to require agency adherence to delegated 
jurisdiction, demonstrated public need and established 
facts. The APA also guards individual rights and insures 
due process when agencies attempt to apply laws and rules 
to regulate private and corporate activities. 

Because of its importance, the APA must be continually 
scrutinized as to its fitness, and with particular 
attention to its effectiveness in practice. The following 
information will hopefully assist Minnesota legislators 
in their current attempts to review and evaluate the 
health of the Administrative Procedure Act and process. 

In this initial material, particular focus is given to 
the rule-making procedures. Further information on the 
quasi-judicial functioning of agencies is preliminarily 
being planned. However, research efforts on the subject 
at hand will be responsive to the requests and needs of 
House and Senate members. 

Office of Legislative Research 
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A. Historical Background 

1 ) Procedural requirements for administrative rule-

) 

) 

making were first set forth by the fifty-third Minnesota 

Legislature in Laws 1945, Chapter 452, 1 With some 

modification and considerable addition, the 1945 act 

was recodified under Chapter 806, 1957 Laws, which 

serves as the basis for Minnesota's current Administrative 

Procedure Act [APA] (see Appendix X for complete text 

of the 1945 and 1957 laws with subsequent amendments). 

The most significant difference between the 1945 and 1957 

acts involved the latter's attention to "contested case~," 

i.e., matters relating to the quasi-judicial functions 

of administrative agencies (to be discussed), 

Since its enactment, the 1957 law has received the 

following amendments (excl~ding amendments to simply 

change departmental names): 

1961 Laws, Chapter 136 - placed the Commissioner 
of Insurance under the rule-making requirements 
of the APA. 

1963 Laws, Chapter 633 - placed health related 
professional and regulatory examining and 
licensing boards under the rule-making require
ments of the APA. 

1963 Laws, Chapter 822 - required the filing 
of rules with the Commissioner of Administration 
in addition to the Secretary of State; stated 
that rules or regulations established by state 
agencies not defined as within the APA's 
coverage would be without the "force and effect" 
of law unless filed in accordance with the 
process of the APA; and delegated to the 
Commissioner of Administration responsibility 
for annually publishing all administrative 
rules and regulations. 

1
Additionally, Laws 1945, Chapter 590, established 

requirements for the publication and distribution of 
all administrative rules. 
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1969 Laws, Chapter 9, Section 6 - excluded the 
Workmen's Compensation Commission from 
coverage under the APA. 

1974 Laws, Chapter 344 - created a State Register 
and required notices of intended action, hearing 
notices and approved rules to be published 
therein. 

Before Minnesota adopted comprehensive requirements 

for the rule-making process (starting in 1949) agencies 

were directed simply to make rules and regulations that 

would be "not inconsistent with law.n Judicial review 

of administrative action was at the discretion of the 

courts and limited largely to the remedy of declaratory 

judgment. In their quasi-judicial proceedings, agencies 

were accountable only to generalized principles of due 

process, though in 1938 the U.S. Supreme Court set down 

some specific requirements, namely that regulated parties 

were entitled to: 

. 

--Notice of hearing and of issues 

--A fair and open hearing 

--Present evidence and submit arguments, as 
well as an opportunity to examine contrary 
evidence and agreements 

--Administrative decisions based on the weight 
of evidence presented 

Morgan v. U.S., 301 U.S. 1, 58 s.ct. 773, L.Ed. 
1129 (1938). Similar standards were adopted 
by the Minnesota Supreme Court in Juster Bros. 
v. Christgau, 214 Minn. 108 at 118, 7 N.W,2d 
501 (1943). 

Judicial review to safeguard such standards was by 

certiorari to the state district court, 

The statutory establishment of the right to judicial 

review and the codification of procedural requirements 
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(both for quasi-judical and quasi-legislative 

administration) into an Administrative Procedure Act 

came in Minnesota as accompanyment to national moves 

for reform. The dimensions of such m?vements for change 

have at times been significant. For those interested 

in reviewing the background of these movements, see 

Cooper, State Administrative Law (1965), Chapter 1. 

I--4 
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B. Analysis of Minnesota's Administrative Procedure· 
Act 

As noted below, Minnesota Statutes have been 

codified so as to include under the term "Administrative 

Procedure Act" a variety of provisions, many of which 

are unrelated to the rule-making (amending, suspending 

or repealing) or adjudicating process. In a more 

strict categorization, Minnesota's APA can be found 

within Sections 15.0411 15.0422, or that part of 

Chapter 15 that was adopted in Laws 1956, Chapter 806, 

By explicit reference Sections 15.0423 15.0426 extend 

the 1957 APA with additional provisions for judicial 

review of "contested cases". And Sections 15,046 

15.048 remain from a 1945 law and relate to the 

publication of rule and regulation, 

STATE DEPARTMENTS. AND AGENCIES 
ADMINISTRATION 

CHAPTER 15 
DEPARTMENTS OF STATE IN GENERAL 

Sec. 
ADI\UNISTHATIVE PROCEDURE ACT 

15.01 DepartmC'nts nnd ni;encles or the stnte 
15.015 Transfer of functions u11dcr Government 

15.02 
15.03 
15.04 
15.0411 
15.0-112 
15.0113 

Heorganlzation Act. of lnG9, effect 
Present powers tmns!erred 
Existing powers continued 
Powers continued 
Deflnlttons 
Ruks, procedures 
Effect of adoption or rules; publication; ap
propria tlon 
Pelltlon for adoption or rule 
Detcrmlnallon or valldlty o! rule 
Rule declared Invalid 
Contested case; hearing, notice 
Evidence In contested cases 
Proposal tor decision In contested case 
DPclslons, orders 

Sec. 
15.17 
15.18 
15.181 
15.Hll 
15.31 

15.315 
15.375 
15.38 

15.39 
15.40 

15.41 
15.415 
15.42 

O!ficlnl records 
Distribution o! publlcntlons 
Travel expenses 
Imprest cash funds 
Stale employees, llablllty insurance, pay
ment of premiums 
Legal counsel for state c•mployees 
United Fund payroll deductions 
Certain state property insured by conserva
tor or rural credit; state prison also insured 
Manpower servic<'s department buildings 
Lack of care ln keeping property safe from 
fire loss, nonfC'asancc in omce 
Construction permits, requisites 
Corrections in transactions, waiver 
Citation 

ST ATE EMPLOYEES 
PREVENTIVE HEALTH SERVICES 

15.0415 
15.0416 
15.0-117 
l:,.0418 
15.0419 
15.0-121 
]fi.0-122 
15.0423 

15.0421 
15.0425 
15.0426 
15.0-16 
]5.017 
15.048 
15.049 
15.055 

Review of licensing or registration proceed- I 15.'15 
lngs, stay 15 46 
Judicial review of agency decisions · 

Definitions 
Preventive health services for stale em
ployees 

15.057 
15.0(i 
]5,0(31 
15.0(i~ 
15.07 
15.08 

Scope or judicial review 
Appeals to supreme court 
Publlcntlon board 
Rcgulut Ions 
J~frect or pulJllcaflon o! rules or orders 
Judicial notice takL•n 
Public C'mpluyccs not to purchnse mer
chandise rrom slate agencies; exceptions; 
pmnll.y 
Publicity r<'prcsentatlves 
J'owers of clrpar-lmcnt heads 
Consullant s(•1·vices 
Hlennia I l'PJJOl'I s: suh1nisslon 
lnlormnllon furnished 
Auclllnr, commls!>loner ot ndmlnlslratlon; 
access to rcrords 

15.09 Court proceeclln1:s contlnu<'c1 
15.10 Records delivered lo d<:purtrnrnt hends 
l 5.1:l Salaric•i;: IJunds; political nclivlllcs 

15.47 Transfer of powers and duties 
CAPITOL AREA AHCHITECTllRAL AND 

15.50 
PLANNING COM!\11SSION 

Capitol area nrchileclural and planning 
commission 

INTERCHANGE OF' GOVF:llNMF:NT EMPLOYEES 
l!'i.51 Dcelnrallon or policy 
15.52 Deflnitio11s 
l!'i.fi:i Authority to Interchange C'mployecs 
15.51 Stnlus of <'mJJloyc•P.~ of this slate 
l'i.55 Tro,vcl expenses o! employers of this state 
l5.G6 Status of employc·es of otlH'l' govrrnnw11ts 
Ul.fi'l Travel CXIJ<'nscs or employees ot other gov

15.G8 
mcnts 
Ar,rc•<'lllt'11ls hetwel'll frdl'ral and rccC'lvlng 
figPllcil'S 

EI\IPLOYl\!ENT lJNOEH 1-EDEHAL F.l\!Enr.F.NCY 
El\fl'I.OYl\11•:N'l' ACT (W 1!171 15.14 Appl kn lion 

15.15 1-:xcmplluns rrom nppllcntlnn I 15.ul llnemployc•d and u11d1•n•mploy1•d; 1•mploynwnt 
15.16 Trnnsf1•r of lands lll'lw1·en depnrtnwnts by slnle 1111d ollll'r 1~0Vl·rn11w11tal units 

NOTE: CovC'rnor ns slnte ugent !or federal funds, sec SC'cllons 4.07 and 4.075. 
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For the purposes of the analysis undertaken here, 

Sections 15.0411 - 15.0422 will receive emphasis, and, 

together with 15.0423 - 15.049, shall be referred to as 

the Administrative Procedure Act of Minnesota. 

15.0411 DEFINITIONS 

Definitions as applied in Sections 15.0411 -

15.0422:
1 

(It is the definitions of "agency'' and "rule" 

which establish the limits of the APA's application to 

units of state government.) 

Subd. 2. "Agency" means any state officer, 
board, commission, bureau, division, depart
ment, or tribunal, other than a court, having 
a statewide jurisdiction and authorized by 
law to make rules or to adjudicate contested 
cases. Sections 15.0411 to 15.0422 do not 
apply to (a) agencies directly in the 
legislative or judicial branches, (b) emergency 
powers in Laws 1951, Chapter 694, Title III, 
Sections 301 to 307, (c) Adult Corrections 
Commission and Pardon Board, (d) the Youth 
Conservation Commission, (3) the Department 
of Manpower Services, (f) the Director of 
Mediation Services, (g) the Department of 
Labor and Industry, (h) Workmen's 
Compensation Commission, 

Comments: 

As a general rule, the definition of "agencyn above 

includes all governmental units within the executive 

branch which have statewide jurisdiction, except: 

1 

1. The governor in his exercise of "emergency 
powers" under Laws 1951, Chapter 694 [M.S. 
Chapter 12]. 

1973 and 1974 amendments to M.S. 1971 are acknowledged 
in "Comments". 
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2. The Adult Corrections Commission and the 
Youth Conservation Commissio0 (abolished, 
with powers and duties transferred to the 
Minnesota Corrections Authority--established 
by Laws 1973, Chapter 654). 

3. Board of Pardons, which may make rules 
pursuant to M.S. 1971, Section 638.07. 

4. The Department of Manpower Services (name 
changed to Department of Employment Services 
by Laws 1973, Chapter 254), which makes 
rules under the authorization and guidelines 
set forth in M.S. 1971, Section 268.12, 
subd. 3. 

5. The Director of Mediation Services, who 
" ... shall adopt reasonable and proper 
rules and regulations ... " pursuant to 
M.S. 1971, Section 179.05, 

6. The Department of Labor and Industry, which 
has authority to issue rules under M.S. 1971, 
Section 175.171(2), as well as various other 
regulation-making powers under M.S. 1971, 
Sections 183.41, 183.44, 177.08, etc. 
However, Section 182,55, authorizing rule
making to implement occupational safety 
standards says that OSH rules are to be 
adopted" ... in accordance with Chapter 
15. " 

7. The Workmen's Compensation Commission, which 
has authority to issue rules under M.S. 1971, 
Section 176.669, subd. 2. 

There are some further provisions elsewhere in 

statutes that expressly exempt certain other agencies 

in part from the APA. For example, Laws 1974, Chapter 

1All agencies with statutory emergency authorities can, 
under M.S., Section 15.0412, Subd. 5, issue emergency 
rules without going through the APA notice and hearing 
process, but such rules shall be effective for only 60 
days unless subsequently established according to the 
normal APA requirements. 
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355, Section 42, authorized the Commissioner of Adminis

tration, with approval of the Executive Council, to 

establish categories of non-competitive commodities by 

regulation without having to follow the procedures of 

the APA. A complete compilation of such provisions is 

in process. 

Additionally, the reverse is the case in some 

instances, namely, even agencies listed in 15,0411, 

subdivision 2 as exempt from the APA may be required 

elsewhere in law to formulate certain kinds of rules 

by the Chapter 15 process; and other 'agencies listed as. 

exempt may voluntarily establish their rules in a manner 

very similar to that prescribed in the APA. 

Court Findings: 

Minnesota Administrative Procedure Act applies 
only to boards and the like having state-wide 
jurisdiction. Minneapolis Area Development 
Corp. v. Common School District No. 1870, 
Scott County, 1965, 269 Minn. 157, 131 N.W.2d 
29. 

The terms "commission" and "board are 
synonymous. State ex rel. Johnson v, 
Independent School District No. 810, Wabasha 
County, 1961, 260 Minn. 237, 109 N,W,2d 596, 

15.0411 (Definitions, cont.) 

Subd. 3. uRule" includes every regulation, 
including the amendment, suspension, or repeal 
thereof, adopted by an agency, whether with or 
without prior hearing, to implement or make 
specific the law enforced or administered by it 
or to govern its organization or procedure, but 
does not include (a) regulations concerning only 
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the internal management of the agency or other 
agencies, and which do not directly affect the 
rights of or procedure available to the public; 
or (b) rules and regulations relating to the 
management, discipline, or release of any 
person committed to any state penal institution; 
or (c) rules of the division of game and fish 
published in accordance with Minnesota Statutes, 
Section 97-53; or (d) regulations relating to 
weight limitations on the use of highways when 
the substance of such regulations is indicated 
to the public by means of signs. 

Comment: 

Again, the definition is initially inclusive, with 

four categories of rules expressly excluded (remembering 

that the definition of "agency" has already excluded 

various other categories of rules and regulations). As 

shall be discussed at some length, the status of 

administrative action as a "rule" is nevertheless not 

always clear. Let us consider, for example, exclusion 

(a) : II .regulations concerning only the internal 

management of the agency .. , not directly affect[ing] 

the rights of or procedure available to the public." 

(a) Commentaries on administrative law often 

point out that in their quasi-legislative functioning 

executive agencies issue three types of rules: procedural, 

interpretive and legislative, This distinction will be 

useful in our discussion of·the Minnesota APA, and 

particularly.in discussion exclusion (a). 

(i) Procedural rules set forth the methods 
of operation and organization of an 
agency and may further involve certain 
standards to be followed in the 
substantive rule-making and adjudicating 
process. M.S. 15.0412, Subd. 1, provides 

I-9 
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(ii) 

for such procedural rule-making: "In 
addition to other rule-making power or 
requirements provided by law each agency 
may adopt rules governing the formal or 
informal procedures. , . . " But we 
shall discover that it may become a matter 
of dispute as to whether a given 
"procedural rule" falls within exclusion 
(a), i.e., whether it involves only 
"internal management 11

• The same can be 
said of "interpretive rules." 

Interpretive rules (or statements) are 
established so as to give a more detailed 
account of how an agency intends to apply 
a rule in particular situations, Again, 
such administrative action is authorized 
by the Minnesota APA [M.S. 15.0412, 
subd. 2]: "To assist interested persons 
dealing with it, each agency shall, so 
far as deemed practicable, supplement its 
rules with descriptive statements of its 
procedures, which shall be kept current." 

In particular circumstances an agency 
may also seek to make a rule more specific 
by issuing a "policy-statement", 
"directive", or "order 11

•
1 It is not 

always certain whether such interpretive 
actions should be accountable to.the 
public hearing process of the APA, nor is 
judicial jurisdiction over such actions 
easily determined. 

Some agencies consider their interpretive 
and procedural rules to be regulations 
related only to internal management and 
excluded from the statutory definition of 
"rule" (and thus not subject to the public 
notice and hearing requirements of the APA). 
Such actions will not have the 11 

••• force 
and effect of law", 2 but because they are 
still of important de facto force and 

1If directed toward a private party it is probable that 
such administrative action falls within the definition 
of "contested case" and is then subject to an expansion. 

2section 15.0413, subdivision 1, states: "Standards or 
statements of policy or interpretations of general 
application and future effect shall not have the effect 
of law unless they are adopted as a rule in the manner 
prescribed in Section 15,0412." 
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effect, many legislators and citizens 
have become increasingly concerned that 
interpretive or procedural rul~s (and 
particularly so-called administrative 
policy-statements, directives and orders) 
abuse the intent of the Administrative 
Procedure Act (and this point will be 
discussed further). 

(iii) Legislative or substantive rules arise 
from a direct charge from the legislature 
to an administrative agency. They are, 
in effect, administrative statutes, 
extending the details of law so as to 
accomplish a more standardized implementation 
and administration. It is clear that such 
rules are to be established only through 
the process of the APA, whereby they will 
take on the" ... force and effect of law." 
Legislative rules (or administrative 
statutes) are subject to judicial review 
and invalidation (section 15,0416, the 
details of which shall be discussed), and 
shall now be subject to temporary 
suspension by a ten-member joint legislative 
committee (Laws 1974, Chapter 355, Section 
69). Clearly, legislative rules are not 
within the parameters of exclusion (a). 

But again, what is within exclusion (a) is not 

easily determined in many cases. The problem is not new. 

It is interesting to point out that in 1954, the 

Minnesota Legislative Research Committee addressed the 

issue in terms of '!informal rule-making'.': 

When administrative agencies conform t·o the 
procedures outlined for the process of 
promulgating rules and the grants of rule
making authority are properly restricted in 
specific cases, then the question remaining 
is the extent to which administrative 
agencies engage in informal rule-making and 
interpretation. It is difficult to establish 
how much administrative agencies in Minnesota 
have exceeded their authority by issuing 
administrative directives and developing 
informal policy interpretations. Instances 
are known, however, in which regulatory 
agencies have passively coerced regulated 
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business to comply with informal rules and 
administratively-created, unpublished policy 
directives, Administrative heads and· 
supervisory personnel have been known to 
encourage varying standards of rules and law 
enforcement and thereby, in effect, work an 
informal amendment of formally established 
rules and thus illegally changing the 
legislative intent that there be uniform 
application of laws including rules and 
regulations. A certain degree of such informal 
interpretation is inherent in and necessary to 
the proper functioning of the administrative 
process in government, but the steering of 
administrative action in accordance with and 
within the narrow confines of published and 
formally established rules should be encouraged, 
This cannot be accomplished through cumbersome, 
over-detailed procedural requirements. Informal 
rule making cannot be absolutely and completely 
prevented, but its extensive use can be 
discouraged by provisions for legal action 
against the administrative official involved 
in cases where evidence points to encroachment 
on the rights of citizens through extra-legal 
regulatory practices and interpretations. 
(Minnesota Legislative Research Committee, 
Publication No. 61, June 1954, pp. 9=10.) 

Not surpris:ingly ,the is sue of "informal rule-making" 

reoccurred in deliberation of 1968 Legislative Interim 

Commission on Administrative Rules, Regulations, Procedures 

and Practice (and transcripts of that testimony is 

available through the Legislative Reference Library). 

In summary, exclusion (a), concerning internal 

agency management, presents an issue--an issue of 

administrative discretion and legal interpretation. The 

remaining exclusions are more defined. 

(b) Rules and regulations relating to the manage

ment, discipline, or release of persons committed to any 

state penal institution are excluded from the APA. Such 
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rules are established according to a variety of 

provisions in M.S. Chapter 241, and they are generally 

formulated without public hearings. Unfortunately, 

there is no complete compilation of t.hese institution 

rules, particularly since there is variation in rules 

within the state's penal institution system. 

(c) Also set aside are the rules of the Division 

of Game and Fish published according to M.S. Section 

97.53, which specifies standards of publication and 

distribution: 

97.53 PUBLiCA'.l'ION OF ORDEU.S AND LAWS. Subdivision 1. As soon as 
practicable after each legislative session, the commissioner, under the direction of 
the attorney general, shall make a compilation of the laws relating to wild animals, 
brought up to date and properly indexed. This compilation shall be printed in 
pamphlet form of pocket size, and 50 copies distributed to each senator, 25 copies 

. to each representative, and ten copies to each county auditor. Not more than 10,000 
copies in addition shall be printed for general distribution. The commissioner shall 
also prepare syllabi of the laws and deliver to county auditors a sufficient supply 
to furnish one copy to each person procuring a hunting, fishing, or trapping license. 

Subd. 2. All orders and all rules and regulations promulgated by the com
missioner or the director which affect matters in more than three counties, shall 
be published once in a qualified legal newspaper in 1\Iinneapolis, St. Paul and 
Duluth. All such orders, rules an<l regulations not affecting more than three coun
ties shall be published onc:e in a qualified legal newspaper in each county affected. 
No order, rnle or regulation shall be effective until seven days after such publica
tion, and when so executed and published, shall have the force and effect of law, 
and violation shall entail the same penalties as though such order, rule or regu
lation had been duly adopted by the legislature. 

[.l945 c 2118 s 1; 19119 C 1W 8 14] 

(d) · Finally, regulations relating to the posted 

weight limitations on the use of highways are excluded 

from the APA's definition. Such regulations are 

authorized under M.S. Section 169.87, and involved 

seasonal fluctuations. 

169.87 SIMSON AL LOAD RESTRICTIONS; DESIGNATION OF TRUCI{ 
ROUTES. SubdivJsion 1. Optional power. Local authorities, with respect to high
ways under their jurisdiction, may prohibit the operation of vehicles upon any such 
highway or impose restrictions as to the weight of vehicles to be operated upon any 
such highway, whenever any such highway, by reason of deterioration, rain, snow, 
or other climatic conditions, will be seriously damaged or destroyed unless the use 
of vehicles thereon is prohibited or the permissible weights thereof reduced. · 

The local authority enacting nny such prohibition or restriction shall erect or 
cause to be erected and maintained signs plainly indicating the prohibition or re
striction at each end of that portion of any highway affected thereby, and the pro
hibition or restriction shall not be effective unless and until such signs are erected 
and maintained. 

I-13 



) Municipalities, with respect to highways under their jurisdiction, may also, by 
ordinance, prohibit the operation of trucks or other commercial vehicles, or may 
impose limitations as to the weight thereof, on designated highways, which pro
hibitions and limitations shall be designated by appropriate signs placed on such 
highways. 

The commissioner shall Jikewise have authority, as hereinabove granted to local 
authorities, to determine and to impose prohibitions or restrictions as to the weight 
of vehicles operated upon any highway under the jurisdiction of the commissioner, 
and such restrictions shall be cff ective when signs giving notice thereof are creeled 
upon the highway or portion of any highway affected by such action. 

When a local authority petitions the commissioner to establish a truck route for 
travel into, through, or out of the territory under its jurisdiction, the commissioner 
shall investigate the matter. If the commissioner determines from his investigation 
that the operation of trucks into, through, or out of the territory involves unusual 
ha,zards because of any or all of the following factors; load carried, type of truck 
used, or topographic or weather conditions, the commissioner may make his order 
designating certain highways under his jurisdiction as truck routes into, through, 
or out of such territory. When these highways have been marked as truck routes 
pursuant to the order, trucks traveling into, through, or out of the territory shall 
comply with the order. 

Subd. 2. Seasonal load restrictions. Except where restrictions arc imposed as 
----------~prmdd_c_c.Lin subdivision 1, no person shall operate any vehicle or combination of 

vehicles upon any county or town road during the period between March 20 and 
May 15 of each year where the gross weight on any single axle, as defined in Min
nesota Statutes 1945, Section 1G9.83, exceeds 10,000 pounds; provided, that there 
shall be excepted and exempted from the provisions of this section emergency ve
hicles of public utilities used incidental to making repairs to its plant or equip
ment; provided, however, that this provision shall not apply to roads paved with 
cement concrete. Subdivision 2 shall apply only to county and town roads located 
westerly and southerly of the following described line: beginning at a point on the 
south shore of Lake of the Woods, thence southerly along the Westerly borders of 
Lake of the Woods and Beltrami counties to the intersection with State Trunk 

) 

) 

Highway No. 2, thence easterly and southeasterly along State Trunk Highway No. 
2 to Duluth. 

[1937 c 464 s 129; 1947 c 505 s 1; 1949 c 695 s 1; 1951 c 445 s 1; 1961 a 12 s 1; 196"1 a 46"1 
81] (2720-2"19) 

Court Findings: 

Regrettabl~ the courts have not h~d an opportuniti 

to clarify the major issue raised in this subdivision, 

namely: what administrative action involves substantive 

rule-making or directly affects the rights of the public 

so as to require application of the APA? Moreover, it 

is doubtful that the courts could set forth a general 

scheme to delineate that which is substantive--such 

determinations will undoubtedly be required on a case 

by case basis, whether the judgment comes from the court 

or elsewhere. 
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Thus, by the definitional exclusions under 11 agency" 

and "rule",_ the following are not subject to the require-

ments of the Administrative Procedure Act: (As noted 

earlier, a list of more limited exclusions found else

whe~e in the statutes is being compiled.) 

--Legislative branch 

--Judicial branch 

--Pardon Board 

--Minnesota Corrections Authority 

--Department of Manpower Services 

--Director of Mediation Services 

--Department of Labor and Industry 

--Workmen's Compensation Commission 

--Division of Game and Fish 

--Governor, in exercise of emergency powers 

--Rules of internal agency management 

--Rules relating to inmates at state prisons 

--Rules limiting use of highways by vehicle weight 

15.0411 (Definitions, cont.)-

Subd. 4. "Contested Case" means a proceeding 
before any agency in which the legal rights, 
duties, or privileges of specific parties are 
required by law or constitutional right to be 
determined after an agency hearing. 
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Comments: 

With the definition of "contested case" we transfer 

our discussion from the quasi-legislative (or rule-· 

making) function of agencies to the q~asi-judicial. A 

contested case involves the application of agency rules 

and/or statutes to specific parties where constitutional 

or statutory due process provisions require a hearing to 

determine rights and obligations. 1 A contested case 

does not normally exist wnen an agency is formulating 

rules for general application; but rather in instances 

involving matters such as rate-making, licensing, 

franchising (etc.). In other words, a contested case 

arises when an agency seeks to regulate a particular 

individual or corporation. 

The definition in Subd. 4 does not itself conclusively 

identify when a contested case exists. Reference must 

be made to additional legal provisions--namely, those 

which protect individual and corporate rights, duties 

and privileges by due process requirements. But often 

there are varying interpretations as to the point at 

which such requirements for due process become applicable 

to the administrative decision-making process. 

Whether an administrative action is or is not a 

contested case has considerable importance. If a 

1As an example of a statutory requirement, see M,S. 
Section 15.05(1), which provides that no order of the 
Minnesota Pullution Control Agency will be effective if 
it affects the vested rights of any person unless a 
hearing after due notice has been held, 
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contested case exists, affected parties are allowed a 

variety of procedural and judical review safeguards 

which are not involved if the action is deemed to be 

only rule-making. And by statutory declaration a 

contested case may receive comprehensive judicial review. 

Some agencies have formulated detailed procedural 

rules to govern conteste~ cases. And the Attorney 

General has establishednModel Rules for Contested Cases. 11 

The model rules are advisory only but have been adopted 

in whole or in part by several administrative agencies. 

(For text of Model Rules for Contested Cases, see 

·appendix Z.) Also, see text of sections 15,0418 -

15.0421, infra. 

15.0412 RULES, PROCEDURES 

15.0412 RULES, PROCEDURES. Subdivision 1, 
In addition to other rule-making powers or 
requirements provided by law each agency may 
adopt rules governing the formal or informal 
procedures prescribed or authorized by 
sections 15.0411 to 15.0422. Such rules 
shall include rules of practice before the 
agency and may include forms and instructions. 
For the purpose of carrying out the duties 
and powers imposed upon and granted to it, 
an agency may promulgate reasonable 
substantive rules and regulations and may 
amend, suspend or repeal the same, but such 
action shall not exceed the powers vested 
in the agency by statute. 

Subd. 2. To assist interested persons 
dealing with it, each agency shall, so far as 
deemed practicable, supplement its rules with 
descriptive statements of its procedures, 
which shall be kept current. 
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Comments: 

As discussed previously, the above subdivisions are 

a general rule-making authorization, whereby agencies 

may supplement that which they are re~uired to formulate 

with additional substantive, procedural and interpretive 

rules. See discussion under Sections 15,0411, subd. 3, supra. 

15.0412 (Procedures, cont.) 

Subd. 3. Prior to the adoption of any rule 
authorized by law, or the suspension, amend
ment or repeal thereof, unless the agency 
follows the procedure of subdivision 4, the 
adopting agency shall, as far as practicable, 
publish or otherwise circulate notice of its 
intended action and afford interested 
persons opportunity to submit data or views 
orally or in writing. 

Comments: 

As stated earlier, Laws 1974, Chapter 344, 

established a State Register and amended various 

provisions in the APA so as to require publication of 

rules and notices of rule-making in the Register (see 

Appendix X for complete text of Chapter 344), The 

above subdivision now has such a requirement for its 

"notices of intended action," 

However, subdivision 3 is still bothered by the 

ambiguous APA definition of "rule". That is, 

subdivision 3 implies that some "rules" will be 

established by a process other than that prescribed by 

Subd. 4, i.e. other than through public hearings, But 

again, it is not completely clear which "rules" are 
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eligible for the alternative, Subd. 3, process. 

15.0412 (Procedures, cont.) 

§~bd. 4. No rule shall be adopted by any 
agency subsequent to the effective date of 
sections 15·.0411 to 15.0422 unless the 
agency first holds a public hearing thereon, 
following the giving of at least 30 days 
prior to the hearing of notice of the 
intention to hold such hearing, by United 
States mail, to representatives of 
associations or other interested groups 
or persons who have registered their names 
with the secretary of state for that 
purpose. Every rule hereafter proposed · 
by an administrative agency, before being 
adopted, must be based upon a showing of 
need for the rule, and shall be submitted 
as to form and legality, with reasons 
therefor, to the attorney general, who, 
within 20 days, shall either approve or 
disapprove the rule. If he approves the 
rule, he shall promptly file it in the 
office of the secretary of state. If he 
disapproves the rule, he shall state in 
writing his reasons therefor, and the rule 
shall not be filed in the office of the 
secretary, nor published. If he fails to 
approve or disapprove any rule within the 
20-day period, the agency may file the rule 
in the office of the secretary of state and 
publish the same. 

Comments: 

In large measure, subdivision 4 is the heart of the 

rule-making aspect of the APA. It specifies that: 

...;-No "rule" may be established by an "agency" 
without first holding a public hearing 

--Such hearing must be preceded by a 30-day 
mailed notice to interested persons or those 
who have registered with the secretary of 
state (and again, pursuant to Laws 1974, 
Chapter 344, notice must be made in the State 
Register) 
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--Rules must be adopted pursuant to a demonstrated 
need. 

--Proposed rules must be submitted to the Attorney 
General for approval as to form and legality 

These standards and procedures to be followed in the 

rule-making process have been considerably more defined 

by Rules and Regulations of the Attorney General, Chapter 3, 

(For a complete text see Appendix Y,) The A.G. 's rules are 

a very important extention of the APA--they are rules 

on rule-making, which since formulated according to the 

APA have the" ... force and effect of lawA" 

The following is a chronological review of 

the rule-making process in conjunction with the standards 

specified by the Attorney General: (The review itself 

was taken in part from materials compiled by the Attorney 

General's Office.) 1 

1. Pre-hearing Documentation 

After a rule or action relating thereto has been 
proposed and in conjunction with rule preparation, 
the involved state agency must prepare a series 
of pre-hearing documents. The nature, require
ments and examples of these documents are 
contained in the Attorney General's Rule Making 
Procedures and are reviewed chronologically 
below. (Note: The requirements are subject 
to some alteration in light of the establishment 
of a State Register under Laws 1974, Chapter 344.) 

a. Order of hearing 

This document must contain the time and place 
of the proposed hearing and state that notice 
must be given to all persons who have registered 
their names with the Secretary of State for that 
purpose (see Appendix Y, Exhibit A). If. the 
Order is generated by board or commission 
action a resolution of said board or commission 

1From Continuing Le~al Education, Minnesota Bar Assoc,, 
Manual 61, Administrative L_aw.., Chapter 2, "Rule-making 
Pursuant to the APA," 1974. Copyrighted by University 
of Minnesota. 

I-20 



) 

) 

authorizing the signatory to issue such order 
must be attached (see Appendix Y, Exhibits 
B-1 and B-2). 

b. Notice of Hearing 

The basic statutory requirements of the notice 
of hearing are found in Minn. Stat. §15.0412, 
Subd. 4 (1971), amended by Laws 1974, Chapter 
344, State Register. Pursuant to Atty. Gen. 
302 the notice must include the time and place 
of hearing, state that all interested parties 
will have an opportunity to be heard, the 
manner in which they may present their views 
and a statement or description of the subjects 
and issues involved. A copy of the proposed 
rules need not accompany the notice of 
hearing, but, in that event, the notice should 
clearly explain the nature and extent of the 
proposed rules. See Appendix Y, Exhibits D 
and E. Since the primary purpose of APA rule
making procedure is to afford interested 
parties the opportunity to be heard on proposed 
rules it is axiomatic that the notice of hearing 
should be sufficiently specific to apprise 
persons of the full nature and extent of the 
proceedings. Generally, notices of hearing 
also indicate at what state office(s) rules 
may be obtained, if the rules are not included 
with such notices. In any event, any person 
is entitled to examine or obtain a certified 
copy of the proposed rules pursuant to Minn, 
Stat. §15.17 (1971). 

It is not necessary, however, to give notice 
to every person who might be affected by the 
proposed rules. It is sufficient if all 
persons who have registered their names with 
the Secretary of State for that purpose are 
notified. Welsand v. State of Minnesota 
Railroad and Warehouse Commission, 251 Minn, 
504, 88 N.W.2d 834 (1958). As a general 
practice, notice of all rule-making hearings 
is also sent to all current members of the 
Minnesota Legislature.· 

c. Secretary of State's List 

This list must be included with the pre
hearing documents and contain the names of 
all associations or persons who have 
registered with the Secretary of State in 
order to receive notices of hearing, The 
Secretary of State, in fact, maintains a 
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series of lists for persons who desire notices 
for only specific types of rules, but persons 
may register on a general list entitling them 
to notice of all administrative rule-making 
hearings. 

d. Affidavit of Secretary of State 

This document, which is to accompany the 
Secretary of State's list, certifies as to 
the completeness of the list, specifies the 
date on which the list was obtained by the 
agency proposing rules and is signed by a 
delegate of the Secretary of State. See 
Appendix Y, Exhibit C-1. 

e. Affidavit of Agency Delegate 

This affidavit, executed by the agency delegate 
and notarized, affirms: the delegate's agency 
relationship, that on a date specified he 
personally requested the Secretary of State's 
list, that he obtained said list and the date 
on which the list was obtained. See Appendix 
Y, Exhibit C-2. 

f. Affidavit of Mailing 

This document, execut~d by the person mailing 
out the notices of hearing and notarized, 
affirms that said person.did mail such notices 
to all persons on the Secretary of State's list 
and specifies the date and city of mailing. 
See Appendix Y, Exhibit F-1. 

g. Statement of Need 

The Statement of Need must set forth sufficient 
reasons to support a find of need for the rules. 
A·general recitation of statutory authority is 
not sufficient, unless the Legislature mandated 
the agency's promulgation of the proposed rules. 
If the specific rule-making process resulted 
from a petition as authorized in Minn. Stat. 
§15.0415 (1971), the petition may be substituted 
for the Statement of Need. See Appendix Y, 
Exhibit F-2. 

2. The Public Hearing 

a. Procedure 

As earlier ·noted, agencies may adopt rules 
governing the formal or informal procedures 
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of APA rule-making (Minn. Stat, §15.0412, 
Subd. 1 (1971)) and these agency rules may 
govern the conduct of public hearings,· 
Generally, the agency designates a hearing 
officer and certain agency personnel to sit 
as a hearing panel and the public hearing 
usually proceeds as follows: 

i. The hearing officer or agency 
counsel specifies the procedure for the hearing 
and introduces the pre-hearing documents. 

ii. The hearing officer briefly 
discusses the nature and impact of the proposed 
rules and may introduce written testimony 
received prior to the hearing. 

111. Testimony, oral or written, is 
received from interested parties and those 
offering testimony may be questioned by the 
hearing officer, panel or other persons in 
attendance at the hearing. Some agencies 
request that persons wishing to offer oral 
testimony so indicate on a register just before 
the hearing and, in that event, such persons' 
testimony is heard first. However, even under 
these circumstances, the oral testimony of 
persons failing to so indicate should be and 
is taken. 

iv. At such time as all interested 
parties have had an opportunity to submit 
testimony, the hearing officer adjourns the 
hearing. 

b. Hearing Record 

Atty. Gen. 303 requires in part that a transcript 
of all rule-making hearings must be prepared and 
further specifies that the hearing record 
(transcript plus exhibits) must support the 
rule as adopted. Consequently, it is important 
for the proposing agency to affirmatively 
support its proposed rules even though no 
adverse testimony is presented, for to do 
otherwise would not build an adequate record 
for rule adoption. It is equally necessary, 
of course, for opponents of proposed rules to 
firmly establish their position in the hearing 
record. 
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3. Post-hearing Submissions 

Atty. Gen. 303 also provides that the hearing 
record demonstrates that interested parties 
were afforded at least twenty days subsequent 
to the public hearing to submit briefs or 
other written testimony. Therefore, persons 
not testifying at the hearing or those wishing 
to offer additional comment may tender post
hearing submissions. 

4. Agency Adoption of Rules 

Following the designated period for post
hearing submissions the agency undertakes the 
task of evaluating the record and determining 
what action is to be taken, It is to be noted 
that if an agency wishes to change a proposed 
rule at this juncture, it may not do so without 
a public hearing if the proposed change either 
goes to subject matter different from that of 
the previous hearing or results in a rule 
fundamentally different from that specified 
in the notice of hearing. The course of action 
elected, assuming no rule changes, is reflected 
in two additional documents required by the 
Rules and Regulations of the Attorney General. 

a. Findings of Fact 

In this document, the agency must set forth 
in detail its basic findings of fact on which 
its action with respect to proposed rules is 
taken. A simple statement that a preponderance 
of evidence supports the rules is insufficient, 
Rather a clear treatment of significant fact 
issues is necessary. See Appendix Y, Exhibit 
G-2. 

b. Order Adopting Rules 

This exhibit must state the time and place of 
hearing, that proper notice was served, that 
all interested parties were given the opportunity 
to submit testimony and that the rules are 
being adopted on the basis of the record, proper 
authority and established need. See Appendix 
Y, Exhibit G-1. If the adopting body is a 
board, the adoption must take place by 
resolution of a quorum of the board. Following 
adoption, the board should, by separate 
resolution (see Appendix Y, Exhibit H-1), 
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designate a board member to attest to the board's 
adoption action (see Appendix Y, Exhibit H-2), 
After either an agency or board has adopted 
rules, said rules, accompanied by the documentation 
specified in Atty, Gen. 302 and 303, should be 
remitted to the Attorney General for review as 
to form and legality. 

5. Review by Attorney General 

(Additional comments to follow.) 

6. Filing with Secretary of State 

7. Filing with Commissioner of Administration 
and Publication in the State Register 

After adopted rules are riled with the Secretary 
of State they must be further riled with the 
Commissioner; then, (efrective, July 1, 1975) 
according to 1974 Laws, (Chapter 344) the rules 
must be published in tne State Register, and only 
then does a rule take erfect. 

The standards and procedures or rule review by the 

Attorney General have also been set forth with speciricity 

in the Attorney General's Rules (and again commentary 

thereon has been prepared as rollows by the Attorney 

General's Office): 

Pursuant to Minn. Stat. §15.0412, Subd, 4 (1971), 
all rules promulgated under the APA must be 
submitted to the Attorney General for approval 
as to form and legality. Said submittal and 
review is governed by Rules and Regulations of 
the Attorney General, Chapter 3 (Atty, Gen. 
301-306) which establishes a uniform set of 
required supporting documents and rorms, and the 
manner in which they must be submitted, sets 
rorth the requirements for the record, and 
provides for an independent forum in which any 
person may challenge the legality of the 
submitted rules prior to their approval. 

1. Documentation and Time Limits 

In submitting rules for approval, it is the 
individual agency's responsibility to assemble 
the required documents and record in the quantity 
and form prescribed by the Attorney General's 
rules. Upon the Attorney General's receipt of 
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same, rules must be approved or disapproved within 
20 days unless they are returned to the submitting 
agency for revision, in which case the 20 day 
period is terminated and the Attorney General 
shall have an additional 10 days in which to 
review the rules upon their resubmission. 

2. Review of Rules 

In the Attorney General's review, rules shall be 
disapproved as to form if the rules, record, and 
supporting documentation do not comply with the 
above-cited Rules and Regulations of the Attorney 
General or the technical regulations of the 
Minnesota State Publishing Board regarding 
submittal of rules for publishing. A rule shall 
be disapproved as to legality if it: 

a. Exceeds or is noncompliant with the 
agency's statutory authority. 

b. Conflicts with the governing statute 
or other relevant law. 

c. Has no reasonable realtionship to 
statutory purposes. 

d. Is unconstitutional, arbitrary or 
unreasonable. 

3. Review of Board 

As Minn. Stat. §15.0412, Subd. 4 (1971) provides, 
in part, "Every rule hereafter proposed by an 
administrative agency, before being adopted, 
must be based upon a showing of need for the rule 
... " the examination of the record is of 
special import in the Attorney General's review 
in order to insure that the promulgatory agency 
has, in fact, shown why the proposed rule is 
necessary. Therefore, Atty. Gen. 303 requires 
that: 

a. A transcript of all hearings on the 
proposed rule be made and submitted as part of 
the record. 

b. The transcript shall demonstrate that 
the agency recited the reasons why the proposed 
rule is necessary at the hearing. 

c. The record supports the rules and shows 
that all interested parties were afforded the 
opportunity to present oral and/or written 
testimony. 
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d. The record shall demonstrate that 
interested parties were allowed at least 20 days 
aftir the hearing in which to submit written 
material to the agency; additionally, said time 
limit must have been stated at the hearing. 

4. Appeal to Attorney General 

In regard to the approval of rules, Rules and 
Regulations of the Attorney General further 
provides for an appeal to the Attorney General, 
prior to his approval of the rule, by any person 
or association wishing to challenge the validity 
of the proposed rule. See Atty. Gen. 305(c). A 
party wishing to utilize this procedure must so 
notify the Attorney General and then, at the 
Attorney General's election, submit a written 
brief or present oral argument in support of his 
position within 10 days of the Attorney General's 
receipt of the rules. Due to the relatively 
short time period in which the Attorney General 
must review the rules and judge any appeals 
brought pursuant to Atty. Gen. 305(c), as a 
practical matter, parties wishing to utilize 
this appeal should stay in close contact with 
the promulgating agency as to the progress of 
the proposed rules and when they will be submitted 
to the Attorney General. Additionally, all 
requests for this appeal should be addressed 
to the Attorney General in writing as soon as 
possible so that the brief or oral argument can 
be adequately reviewed within the 20 day period. 

15.0412 (Procedures, cont.) 

Subd. 5. Where statutes governing the agency 
permit the agency to exercise emergency powers, 
emergency rules and regulations may be 
established without compliance with the 
provisions of subdivision 4. These rules are 
to be effective for not longer than 60 days and 
may not immediately be reissued or continued 
in effect thereafter without following the 
procedure of subdivision 4. 
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Comments: 

This subdivision was also amended by the "State 

Register Act" so as to require emergency rules in the 

register "as soon as possible." 

A complete listing of agencies with emergency 

powers is not currently available. 

15.0413 EFFECT OF ADOPTION OF RULES; PUBLICATION; 
APPROPRIATION 

Subdivision 1. Every rule or regulation filed 
in the office of the secretary of state as 
provided in section 15.0412 shall have the force 
and effect of law upon its further filing in the 
office of the commissioner of administration. 
Standards or statements of policy or interpreta
tions of general application and future effect 
shall not have the effect of law unless they 
are adopted as a rule in the manner prescribed 
in section 15.0412. This section does not 
apply to opinions of the attorney general~ 
The secretary of state shall keep a permanent 
register of rules filed with that office open 
to public inspection. 

Comments: 

See previous comments under Section 15.0411, 

Subd. 3, ~upr_?,_. 

15.0413 (Adoption, Publication, cont.) 

Subd. 2. Each rule hereafter adopted, amended, 
or repealed shall become effective or be repealed 
upon filing the new or amended rule or notice of 
repeal in the office of the secretary of state and 
the further filing in the office of the 
commissioner of administration unless a later 
date is required by statute or specified in the 
rule. The secretary of state shall endorse on 
each rule the time and date of filing and the 
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commissioner of administration shall do likewise. 
The commissioner of administration shall maintain 
a permanent record of all dates of pubiication of 
the rules. 

Subd. 3. Rules and regulations hereafter 
promulgated, amended or repealed of each state 
officer, board, commission, bureau, division, 
department, or tribunal other than a court, having 
statewide jurisdiction and authorized by law to 
make rules and regulations, but not defined as an 
"agency" in section 15.0411 shall not have the 
effect of law unless they are filed in the office 
of the commissioner of administration in the same 
manner as rules and regulations of an agency are 
so filed. This subdivision, however, shall not 
apply to rules and regulations of the regents of 
the University of Minnesota. 

Subd. 4. Rules and regulations heretofore 
promulgated by an agency or a state officer, 
board, commission, bureau, division, department, 
or tribunal other than a court, including those 
governmental bodies referred to in subdivision 3, 
shall not have the effect of law unless filed 
in such form as the commissioner of administration 
shall prescribe on or before July 1, 1964 in the 
office of the commissioner of administration. 

Comments: 

The above subdivisions were also amended so as to 

require relevant notice and publication in the State 

Register, see Appendix X. The following subdivision (5) 

was amended to such an extent that its new provisions 

are set forth below. 

15.0413 (Publication, Appropriation, cont,) As Amended 
by Laws 1974, Chapter 344 

Subd. 5. Net-±ateP-tRaR-JaRHaP~-±,-±9e5-afia 
afiRHa±±~-tReFeafteF-BHt-Ret-lateF-tBaR-JaRHaF~ 
±-ef-eaeR-~eaF-tRe-eemm4ss±eReP-ef-aem±R4stPat4eB 

, sRa±±-aFPaBge-feP-~He±ieat4eR-aBa-e±stP4eHt4eR 
ef-a±±-PH±es-aRe-FegH±at4eRe-4R-eHeR-fePm-aHa 
at-sHeR-~F4ees-te-ee-eRaPgea-ae-Re-ma~-eeteFm±Re~ 
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Ne-etteR-~tiB±~eRea-PH±ee-aBa-PegH±at±eBe-sRa±± 
ee-a~stPietitea-witReHt-eRaPge-e*ee~t-te-tRe 
eff~eial-ae~eeiteP~ee-ef-etate-~tiB±±eat±eBe7 
~Re-a~~Pe~P±at±eB-te-aB~-ageBey-feP-eH~~±±es 
aBa-e*~eBsee-eRa±l-ee-aeemea-te-±Be±Hae
eHff±e±eBt-meReys-feP-±te-~HPeRaee-ef-ReeeeeaPy 
~tte±iSRea-PH±ee-aRa-Pe§H±at±eBB7 Upon proper 
notification by the agency which issues a rule 
or regulation or notice, the commissioner of 
administration shall be accountable for the 
publication of the state register under the 
provisions of section 8. The commissioner of 
administration shall require each agency 
which requests the publication of rules, 
regulations, or notices in the state register 
to pay for the proportionate cost of the state 
register unless other funds are provided and 
are sufficient to cover the cost of the state 
register. 

The state register shall be for public sale at 
a location centrally located as determined by 
the commissioner of administration and at a 
price as the commissioner of administration 
shall determine. The commissioner of 
administration shall further provide for the 
regular mailing of the state register to any 
person, agency, or organization if so requested 
provided that the total cost of the mailing 
is borne by the requesting party. The supply 
and expense appropriation to any state agency 
is deemed to include funds to purchase the 
state register. Ten copies each of the state 
register, however, shall be provided without 
cost to the legislative reference library and 
to the state law library. 

15.0413 (Publication, Appropriation, cont.) 

Subd. 6. An administrative rules publication 
account is hereby created in the stat~ 
treasury. All receipts from the sale of rules 
and regulations authorized by this section 
shall be deposited in such account. The sum 
of $26,000 is appropriated from the general 
fund in the state treasury to such account. 
All moneys in the administrative rules 
publication account in the state treasury 
are appropriated annually to the commissioner 
of administration to carry out the terms and 
provisions of this section. 
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15.0415 PETITION FOR ADOPTION OF RULE 

Any interested person may petition an agency 
requesting the adoption, suspension, amendment 
or repeal of any rule. Each agency may 
prescribe by rule the form for such petitions 
and the procedure for their submission, 
consideration and disposition. 

Comments: 

The above section is particularly important 

because it provides a means whereby the public may 

activate the rule-making (suspending, amending, repeal) 

process at their own motion. Unfortunately, the 

application of this provision by administrative agencies 

has been neglected. 

It will be noted that agencies "may" prescribe the 

procedures for acting on public petitions for rule-making, 

In a recent phone survey by House Research of five major 

state departments all reported that they had no formal 

standards or procedures for receiving or evaluating 

"petitions". In fact, most departments maintained that 

they had never been petitioned on the matter of rule

making,. though "requests" are often receive.ct. 

Admittedly, the statute itself is vague. It sets 

no standards nor does it establish any individual rights 

to be observed by agencies. Agencies are not even 

required to establish formal procedural rules for dealing 

with petitions. 
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15.0416 DETERMINATION OF VALIDITY OF RULE 

The validity of any rule may be determined upon 
the petition for a declaratory judgment thereon, 
addressed to the district court where the 
principal office of the agency is located, when 
it appears that the rule, or its threatened 
application, interferes with or impairs, or 
threatens to interfere with or impair the legal 
rights or privileges of the petitioner. The 
agency shall be made a party to the proceeding. 
The declaratory judgment may be rendered whether 
or not the petitioner has first requested the 
agency to pass upon the validity of the rule in 
question. 

15.0417 RULE DECLARED INVALID 

In proceedings under section 15.0416 the court 
shall declare the rule invalid if it finds that 
it violates constitutional provisions or exceeds 
the statutory authority of the agency or was 
adopted without compliance with statutory rule
making procedures. 

Comments: 

I-32 

Although the above sections provide important procedures 

of redress for individuals and concerns affected by 

administrative action, it is infrequently used. Thus, 

there is little record of judicial interpretation of 

these specific provisions. Generally~ however, courts 

are reluctant to substitute their judgment for that of 

the agency in matters of substance and intervene only 

where statutory authority has been exceeded or where 

re.qui'red due process has not been observed. 

- 0 -

As stated in the introduction, little attention 

will be given at this point to the statutory provisions 

relating to contested cases. The following sections are, 

thus, set forth below with comment: 
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15.0418 CON'l'J~STED CASE; HEARING, NOTICE. In any contested case all 
parties sha11 be afforded an opporlunity for hearing after reasonable notice. The 

· notice shall state the time, place and issues involved, but if, by reason of the nature 
of the proceeding, the issues cannot Lei fully stated in advance of the hearing, or i! 
subsequent amendment of the issues is necessary, they shall be fully stated as 
soon as practicable, and opportunity shall be afforded all parties to present evidence 
and argument with respect thereto. The agency shall prepare an official record, 
which shall include testimony and exhibits, in each contested case, but it shall not 
be necessary to transcribe shorthand notes unless requested for purposes of re
hearing or court review. If a transcript is requested, the agency may, unless 
otherwise provided by law, require the party requesting to pay the reasouable 
costs of preparing the transcript. Informal disposition may also be made of any 
contested case by stipulation, agreed settlement, consent order or default. Each 
agency may adopt appropriate rules of procedure for notice and hearing in con
tested cases. 

[195'1 C 806 8 8] 

15.0419 EVIDENCE IN CONTESTED CASES. Subdivision 1. In contested 
cases agencies may admit and give probative effect to evidence which possesses 
probative value commonly accepted by reasonable prudent men in the conduct of 
their affairs. They shall give effect to the rules of privilege recognized by law. 
They may exclude incompetent, irrelevant, immatedal and repetitious evidence. 

Subd. 2. All evidence, including records and documents (except tax returns 
and tax reports) in the possession of the agency of which it desires to avail itself, 
shall be offered and made a part of the record in the case, and no other factual 
information or evidence (except tax returns and tax reports) shall be considered 
in the determination of the case. Documentary evidence may be received in the 
form of copies or excerpts, or by incorporation by reference. 

Subd. 3. Every party or agency shall have the right of cross-examination of 
witnesses who testify, and shall have the right to submit rebuttal evidence. 

Subd. 4. Agencies may take notice of judicially cognizable facts and in addition 
may take notice of general, technical, or scientific facts within their specialized 
knowledge. Parties shall be notific·d in writing either before or during hearing, or 
by reference in preliminary reports or otherwise, or by oral statement in the record, 
of the material so noticed, and they shall be afforded an opportunity to contest 
the facts so noticed. Agencies may utilize their experience, technical competence, 
and specialized knowledge in the evaluation of the evidence presented to them. 

[195'1 C 806 8 9] 
15.042 [Repealed, 1957 c 806 s 13] 
15.0121 PROPOSAL FOR DECISION IN CONTESTED CASE. Whenever in a 

contested case a majority of the ofl1cials of the agency who are to render the final 
decision have not heard or read the eyidcnce, the decision, if adverse to a party 
to the proccC'ding other than the agency itself, shnll not be made until a proposal 
for decision, including the statement of reasons therefor, has been served on the 
parties, and an opportunity has been afforded to each p:lrty adversely affected to 
file exceptions and present argument to a majority of the o!Ilcials who are to render 
the decision. 

C19G7 c BOG s 10] 

15.0122 Dl~CISIONS, OHDERS. Every decision and order adverse to a party o.t 
the proceeding, rendered by an agency in a contested case, shall be in writing or 
stated· in the record and shall be accompanied by a statement of the reasons 
therefor. The statement of reasons shall consist of a concise statement of the 
conclusions upon each contested issue of fact necessary to the decision. Parties 
to the proceeding shall be notified of the decision and order in person or by mail. 
A copy of the decision and order and accompanying statement of reasons together 
with a certificate of service shall be delivered or mailed upon request to each 
party or to his attorney of record. 

[1951 o 806 s 11] 
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15.M23 REvm,v OF LICENSING OR REGISTRATION PROCEEmNGS, 
STAY. Subdivision 1. Where an appeal is taken or certiorari proceeding is in
stituted to determine the right of a board or other administrative agency to revoke 
or refuse to issue or reissue a license or registration which expires upon a speci
fied date, the term of such license or registration shall not expire until 30 days 
after final determination of such appeal or certiorari proceeding. 

Subd. 2. This section does not alter, change or affect the determination made 
by the board or other administrative agency, or by the reviewing court, as to the 
suspension, revocation or denial of the license or registration during the pendency 
of the appeal or certiorari proceeding. 

[1963 C 565 S 1, 2] 

15.04.24 JUDICIAL REVIEW OF AGENCY DECISIONS. Subdivision 1. Ap, 
pllcaOnn. Any person aggrieved· by a final decision in a contested case of any 
agency as defined in Minnesota Statutes, Section 15.0411, Subdivision 2 (includ
ing those agtmcies excluded .from the definition of "agency" in section 15.0411, 
subdivision 2, but excepting the tax court, the workmen's compensation commission 
sitting on workmen's compensation cases, the department of manpower services, the 
director of mediation services, and the department of public servke), whether 
such decision is affirmative or negative in form, is entitled to judicial review thereof, 
but nothing in this section shall be deemed to prevent resort to other means of re
view, redress, relief, or trial de novo provided by law now or hereafter enactc,d. 
The term "final decision" as herein used shall not embrace a proposed or tentative 
decision until it has become the decision of the agency either by express approval 
or by the failure of an aggrieved person to file exceptions thereto within a pre
scribed time under the agency's rules. 

Subd. 2. Petition, service. (a) Proceedings for review shall be instituted by 
serving a petition thereof personally or by registered mail upon the agency or one 
of its members or upon its secretary or clerk and by filing such petition in the 
office of the clerk of district court for the county wherein the agency has its prin
cipal office or the county of residence of the petitioners, all within 30 days after 
the agency shall have served such decision and any order made pursuant thereto 
by mail on the parties of record _therein; subject, however, to the following: 

(l) In the case of a tentative or proposed decision which has become the 
decision of the agency either by express approval or by a failure by an aggrieved 
persun to file exceptions within a prescribed time under the agency's rules, such 
30-day period shall not begin to run until the latest of the following events shall 
have occurred: (a) such deci.sion shall have become the decision of the agency as 
aforesaid; (b) such decision, either before or after it has become the decision of 
the agency, shall have been served by mail by such agency on the parties of record 
in such proceeding. 

(2) In case a request for rehearing or reconsideration shall have been made 
within the time permitted and in conformity with the agency's rules, such 30-day 
period shall not begin to run until service of the order finally disposing of the 
application for rehearing or reconsideration, but nothing herein shall be construed 
as requiring that an application for rehearing or reconsideration be filed with and 
disposed of by the agency as a prerequisite to the institution of a review proceeding 
under this section. 

(b) The petition shall state the nature of the petitir,ner's interest, the facts 
showing the petitioner is aggrieved and is affected by the decision, and the ground 
or grounds upon which the petitioner contends that the decision should bl~ reversed 
or moclifictl. The petition may be amendt~tl by leave of CO'!ll't although the time 
for serving the same hns expired. The petition shall be <>ntitl~d in the name of the 
person serving the same as petitioner and the name of the agency whose decision 
is sought to be reviewed as respondent. Copies of the petition shall be served, 
personally or by rcv,istcrcd mail, not later than :m days after the institution of the 
proceeding, upon all parties who appeared before the agency in the. proceeding in 
which the order sought to be reviewed was made; and for the purpose of such 
service the agency upon request shall certify to tlw petitioner the names and ad
dresses of all such parties as disclosed by its records, whieh certification shall be 
conclusive. The agency and all parties to the proceeding before it shall have the 
right to participate in the proceedings for review. The court in its discretion may 
permit other interested parties to intervene. 

I-3 ~ 
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(c) Every person served with the petition for review as provided in this sec
tion and who desires to participate in the proceedings for review thereby instituted 
shall serve upon the petitioner, within 20 <lays after service of the petition upon 
such person, a notice of appearance stating his position with reference to the 
affirmancc, vacation, reversal or modification of the order or decision under re
view. Such notice, other than by the named respondent, shall also be served on the 
named respondent nnd the attorney general and shall be filed, together with proof 
of s._ervice thereof, with the clerk of the reviewing court within ten days after such 
service. Service of all subsequent papers or notices in such proceedings need be 
made only upon the petitioner, the named respondent, the attorney general, and 
such other persons as have served and filed the notice as herein provided, or have 
been permitted to intervene in said proceedings as parties thereto by order of the 
reviewing court. 

Subd. 3. Stay of clecision; stay of other appeals. The filing of the petition 
shall not stay the enforcement of the agency decision; but the agency may do so, 
or the reviewing court may order a stay upon such terms as it deems proper. 
When an appeal from a final decision is commenced under this section in any dis
trict court of this state, any other later appeal under this section from such final 
decision involving the same subject matter shall be stayed until final decision of 
the first appeal. 

Subd. 4. Transmittal of record. Within 30 days after service of the petition, 
or within such further time as the court may allow, the agency shall transmit to the 
reviewing court the original or a certified copy of the entire record of the pro
ceeding under review; but, by stipulation of all parties to the review proceeding, 
the record may be shortened. Any party unreasonably refusing to stipulate to limit 
the record may be taxed by the court for the additional costs. The court may re• 
quire or permit subsequent corrections or additions to the record when deemed de
sirable. 

·subd. 5. New e,idence, hearing by agency. If, before the date set for hear
ing, application is made to the court for leave to present additional evide;nce on the 
issues in the case, and it is shown to the satisfaction of the court that the addi
tional evidence is material and that there were good reasons for failure to pre
sent it in the proceeding before the agency, the court may order that the addi
tional evidence be taken before the agency upon such conditions as the court 
deems proper. The agency may modify its findings and decision by reason of the 
additional evidence and shall file with the reviewing court, to become a part of 
the record, the additional evidence, together with any rnodifieations or new 
findings or decision. 

Subd. 6. Procedure on review. The review shall be conducted by the court 
without a jury and shall be confined to the record, except that in cases of alleged 
irregularities in procedure before the agency, not shown in the record, testimony 
thereon may be taken in the court. The court shall, upon request, hear oral argu
ment and receive written briefs. Except as otherwise provided all proceedings shall 
be conducted according to the rules of civil procedure. 

[19G3 c 809 s 1; 1965 c 698 s 3; Ex1961 c 1 s G; 1969 c 567 s 3; 1969 c 1129 art 2 s 1; 
1971 C 25 S 67] 

15.04.25 SCOPE OF ,JUDICIAL REVIEW. In any proceedings for judicial 
review by any court of decisions of any agency as defined in Minnesota Statutes, 
Section 15.0111, Subdivision 2 (including those agencies excluded from the definition 
of agency in section 15.0411, subdivision 2) the court may affirm the decision of 
the agency or remand tlw case for further proceedings; or it may reverse or modify 
lhe decision if the substanlinl rights of the vctitioners may have been prejudiced 
because the aclmini~;trative finding, inferences, conclusion, or decisions are: 

(a) In violation of constitutional provisions; or 
(b) In excess of 1lle statutory authority or jurisdiction of the agency; or 
(c) Mach: upon unlawful procedure; or 
(d) Affected by other error of law; or 
(e) Unsupported by substantial evidence in view of the entire record as sub• 

mitted; or 
· (f) Arbitrary or capricious. 

[1963 C 809 8 2] 
15.0•126 APPEALS TO SUPREI\IB COUR1'. An aggrieved party may secure a 

review of any final order or judgment of the district court under section 15.0424 
or section 15.0125 by appeal to the supreme court. Such appeal shall be taken in the 
manner provided by law for appeals from orders or judgments of the district court 
in other civil cases. 

[1963 C 809 S 3] 

- 0 
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15.046 PUilLICA'fiON BOARD. There is hereby created a publication board 
which shall consist of the commissioner of administration, the secretary o! state, 
and the attorney general. Each member may designate one of his assistants to 
act in his stead as a member of the board. Such designation shall be filed in the 
office of the secretary of state. The board shall select a secretary from its mem
bers. The board shall meet, from time to time, upon the call of the commissioner 
of administration or his duly designated assistant. 

[191;5 C 590 8 2] 
15.047 REGULATIONS. Subdivision 1. The publication board shall prescribe 

regulations for carrying out the provisions of sections 15.046 to 15.049. Among 
other things, such regulations shall provide for: 

(1) periodic publication of all rules and regulations filed with the secretary of 
state in accordance with sections 15.046 to 15.049; 

(2) the selection, compilation and publication of such orders of administrative 
agencies as it may deem necessary; . 

(3) a uniform manner and form for the preparation, printing and indexing 
of regulations and compilations to the end that all regulations and compilations be 
published uniformly at the earliest practicable date; 

(4) the commissioner of administration shall prepare the compilation and in-
dexing of the rules and regulations for publication. . 

Subd. 2. Rules and regulations published pursuant to this section may be sold 
by the commissioner of administration in the manner provided by Minnesota 
Statutes, Sections 648.42 to 648.44. 

Subd. 3. [Repealed, 1963 c 822 s 4] 
[1945 C 590 S 3; 1955 C G03 S 1-3; 1963 C 822 S 3] 
NOTE: Se>c also section 16.80. 
15.048 EFFECT OF PUilLICATION OF RULES OR ORDERS. The filing or 

publication of a rule, regulation, or order raises a rebuttable presumption that: 
(1) The rule or regulation was duly adopted, issued, or pNmulgated; 
(2) The rule or regulation was duly filed with the secretary of state and 

available for public inspection at the day and hour endorsed thereon; 
(3) The copy of the rule or regulation is a true copy of the original rule or 

regulation; and 
( 4) All requirements of sections 15.046 to 15.049 and regulations prescribed 

thereunder relative to such regulations have been complied with. 
[1945 C 590 S 4] 
15.o.19 JUDICIAL N01'ICE TAI{EN. Judicial notice o! any rule, regulation, 

or order duly filed or published under the provisions of sections 15.046 to 15.049 
shall be taken, 

[1945 C 590 8 5] 

Comments: 

Rules must be adopted in accordance with the form, 

printing and indexing standards of the Publication Board, 

As was noted earlier, the Attorney General will not approve 

rules which fail to conform to the Board's specificationst 

The above provisions have been considerably affected 

by the 1974 law establishing a State Register (Chapter 

344), as discussed previously, Section 8 of the act 

reads as follows: 
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LAWS 1974, CHAPTER 344 

Sec. 8. Minnesota Statutes 1971, Chapter 15, is 
amended to adding~ section to read: 

[15,051] [STATE REGISTER.] Subdivisfon 1. [PURPOSE. J 
The commissioner of administration shall publish a state 
register containing all notices for hearings concerning 
rules or regulations, giving time, place_nnd purpose of the 
hearing. Further, the register shall contain all rules or 
regulations, amendments thereof or repeals, as adopted under 
the provtsions of this chapter. The commissioner shall 

.further publish any executive order issued by the governor 
which shall become effective upon such publication. The 
.£.2E!:1..2-.ssioner may further publish offidal notices in the 
re5i.':ter which he deems to be of significant interest to the 
public. Such notices shall ihclude, but shall not be 
limited to, the date on wbich a new agency becomes 
operational, the assumption of a new function by an existing 
state agency, or the appointment of commissioners. 

The commissioner of administration shall ascertain that 
the content of the register is clearly ordered by the four 
cate1;ories described in thjs subdivision in order to provide 
easy access to this information by any interested party. 

Subd. 2. [PUBLICATION.] The commissioner of 
administration shall publish the state register whenever he 
deems necessary, ·except that no notice for hearings or 
adopted rules or changes thereof, or executive order shall 
remain unpubltshed for more than ten calendar days. 

The state register shall have a distinct and permanent 
masthead with the title "state register" and the words 
"state of Minnesota" prominently displayed. All issues of 
the state register shall be numbered and dated. 

Subd. 3. [SUBMISSION OF ITEMS FOR PUBLICATION.] Any 
state agency which desires to publish a notice of hearing, 
rule or regulation or change thereof, or an executive order, 
shall submit a copy of the entire document, including dates 
when adopted, and filed with the secretary of state, to the 
commissioner of administrntion in addition to any other 
copies which mny be required to be filed with the 
commissioner by other lnw. 

Sec. 9. This act is effective on July 1, 1975. 
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April 3 0 , 19 7 4 

TO: Members of House and Sena.tc Governmental 
Operations Committees 

FROM: Senate Counsel Division - Marcy Wallace 

SUBJ: Rule-Mc1king By Stc1tc Agencies 

I-38.a 

On April 26 and 27 Jim Nobles and I attended a Continuing Legal Education 
program, sponsored by the Administrative Lnw Committee of the Minnesotu State 
Bar Association on the topic of "Administrative Agencies - Minnesota Luw and 
Practice." The program porticipants were speciali!,ts in the area of Minnesota 
administrative law and included both private practitioners and attorneys employed 
by state government. They presented prepared lectures and engaged in panel 
discussions and question c1nd answer sessions. The topics discussed irfoluded 
general administrative practices, rule-making, contested case proceedings, 
licensing and the procedures of various specific state agencies. This memo will 
summarize those portions of the program relevant to the committees' study of 
rulc-maki~g procedure. 

. DUE PR09ESS IN THE PROMULGATION OF 
RULES AND REGUJ..J\TIONS 

.According to the progrum participants, the extent to which the principles 
of procedural due pr_ocess apply to _ru.le making by state agencies and whether current 
procedures arc adequate to comply with ··constitutional standards are two of the 
newest and most significcrnt areas of concern in administrative law today_._. The 
traditional view that the constitutional guarantees of a right tq: riotipe ,·. \~i°-Hght to 
be heard' a right to confront opposing witnesses I and so forth, ar~ appliQable only 
when an agency is acting in its quasi-judicial capacity has begun to give way in 
recent years. As the power of regulatory agencies has increased, so has concern 
over the effects of thut power on private individuals. The rule makinCJ authority 
that the stc:itc of Minnesota delegat cs to many of its agencies, the PCA.for example, 
is no longer merely the power to interpret the language of the stntutes or to fill 
in the detnils of the statutes regulatory scheme but now usu~lly includes the power 
to prornulg.:ite substuntivc rules within the limits broad stututory guidelines. An 
agency exercising quasi-legislutive power of this nature may have a much greater 
impact on private rights than an agency adjudicating the typtcal contested case. 

Thus the view thnt some sort of proceduru.l due process attuchcs to the 
rule-making process is <Joining acccptunce, and the progrnm participants hnvc 
predicted thn.t persons .whose economic interests ore adversely uffccted by strict 
rules nnd rcguL1tions will begin to clrnllcngc those rcgulutions by atta.cking the 
constltution;:ility of the procedure by which they were c:idopt cd. The possibility 
that rules 1m1y be lnvuli<la ted on these grounds mukcs it importu.nt to determine 

ti 



) 

;--"') 
.\.J. 

_) 

l 

r-,). 

-·~ 
··! 

) 

,.: . 

House nnd Senate Governmental Operations Committees 
Page 2 

I-38.h 

whether the procedures followed in Minnesota arc vulnerable to ilttack. Such an 
inquiry is difficult due to the unccrt,1in !,late of the law in the llrna. It muy Le 
safe t'o nssumc thnt due procesn requires nt a minimum tliut rules be ndopted only 
after some sort of notice to interested parties and public hearing, but ·beyond thnt 
what may ultimately be required is unclcur. The punelists did, howe'7er, rnisc a· 
number of due process issues rcgurding the Minnesota procedures which are of 
interest to consider. 

,.., 
-1. Initiation of Rule-Muk

0

ing Process By A Private Citizen. Minn. Stat. 
Section 15. 0415, provides thut II any interested person" muy petition an agency 
for the adoption, suspension, amendment or repeal of any rule the statute and the 
attorney general's regulutions governing the adoption of rules are siient on the 
question of whether the ngency must initiate the promulgation process and hold a 
public hearing regarding such suggested rules even though it disagrees with the 
petitioner as to the merits of the proposed action. The bare statutory language 
would appear to permit the agency to dispose of these petitions in an ex-parte fashion. 

· Although agency inaction mny have effects that are as far reaching as 
agency action, the· question of whether procedural due process attaches when an 

. agency exercises its discretion not to act remains totally unanswered. The manner 
in which a ·court would interpret the statute permitting private persons to initiate 
rule-making is thus totally unsettled. It was suggested that further legislation 
would help to clarify the issue. 

2. Burden of Proof. Minn. Stat. Section 15.0412, Subdivision 4, provides 
that all rules must be based upon a showing of need for the rule. The same sub
division requires that the attorney general review and approve all rules as to form 
and legality prior to their taking effect." The attorney's generals rules regarding 
review and approval provide that a rule shall be disapproved if "the required 
conditions have not been met." · 

In the opinion of the panelists, these provisions, taken together, require 
an agency to establish at the public ·hearing the need for the regulation in question 
by a preponderuncc of the evidence. It was pointed out, however, that many 
agencies foil to do this in practice, but rather establish the need for the regulation 

· in very general terms and then open the meeting for public testimony. Thus~ it 
was· suggested that private interests faced with adverse agency actions may present 
a vast amount of evidence in

1 

opposition to a proposed rule and after its adoption 
attack it, arguing that the agency foiled to meet its burden of establishing need 
by a preponderance of the evidence. 

. . 
Whether such a court challenge would be .successful is open to question, 

but it is clear thut the attorney gcncrnl attempts to cippJy a preponderance of the 
evidence standurcl in his review of agency rules. The point is that both the. 
question of legislative intent and due process requirements as to the proof of 
~eed arc un!-cttled. 
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3. The right of Cro.s!;-J::xnminutlon ut the Public Heuring. The r,tntutcs 
nnd attorn:!y gc~n,1rnl' s rules nrc silent on the question of whether <111 interested 
party has n right to cros::; c.~xumine witnc!:;.scs and agency personnel at the public 
hcnring. The puncli~t!:i pointed out that in practice cross-cxnmination of 
wltnessc::; but not of agency per::::onncl who do not testify is permitted.· It is 
unclear whc:ther due procesG requires lhi:it interested persons be ullowed to cross.: 
examine witnesses c1nd agency members or whether there is any right of access 
to the written mL1tcrials or records which support the agency's decision. It was 
emphasized that the question of the existence and extent of .such rights is 
particularly importa.nt with r cspc'ct to the henrings of the PCA and similc1r agencies 
and is in need of clarification. 

4. Amendment of Proposed Rules at Public Hearing. Minn. Stat. 
Se.ction 15. 0412, Subdivision 4, provides that nb rule may be adopted except 
after notice and public hearing. Interpreting that provision, the attorney general's 
rules prm'ide that a further hearing must be held if the proposed rules are changed 
so that they rela~c to "another subject matter" or are "fundamentnlly different 
from that contained in the notice of hearing. 11 The kind of notice required for the 
subsequent hearing and the definition of a fundamental difference remain unclear. 

It is becoming a relatively common agency practice to use the public 
hearing as ·a working session for the amending and reworking of proposed rules, 
but the possibility that changes will necessitate . re-instituting the hearing 
process makes agencies less willing to follow this practice. 

Issues of statutory interpretation and of due process are both involved 
here. It is simply unclear how substantial a chnnge in n proposed rule is re
quired b8fore the legislature intended· or the constitution requires that notice and 
hearing be provide('; yet un improper de'cision that further hearing is not required 
may invalidate the resulting rule. 

5. Notice of Steps in the Adoption Process Other Than Hearing. Although 
the statutes require that notice of the public hearing be given to interested parties 
whose names arc on the _secretary of. state's list and must be published in the 
state register, there is no requirement that un agency provide any notice of the 
final adoption of its re9ulc1tions or thut they huve been forwarded to the attorney 
general for review. Since the attorney general's rules permit public input in the 
review and approval process and afford interested parties un opportunity to present 
legal objections to the rules by brief or ornl argument, the dates of final adoption 
and review am very important informc1tlon. · 

As a practical matter, agency personnel will provide this information to 
any person who telephones and inquires, but that docs not alter the foct that 
interested pnrtics frequently urc unc1wure of these informc1l sources of informu.tion. 
Whether due process requires that notice of thc:.;o steps be formally given to 
interested persons is unsettled. Some of tho pa.nel members suggested, however, 
that the new sl.:itc rcgi!;tcr provides a conve_nient mcclrnnism for giving notice, 
and commented thut it might be desirable to require by stntutc or rul0 thut the 
dates of fin.:i.l adoption and forwurdin<J for review be publi:.;hcd in the register. 
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The second muJor class of issuer.; discussed by the progrnm participants 
involves the interpretation of und ambiguities in certain provlclions of. the 
administrntivc procedures act. 

1. Definitions of Rule-Making nnd Adjudication of Contested Cases. 
Although it is generally true that an agency acts in its quusi-legislative or 
rule-n1uking cupacity when it makes decisions which govern the future conduct 
or rights of a class of unspecified persons and that it acts in its quasi-judicial 
capacity when it makes decisions which relate to a specific individual's past · 
conduct or present rights, those two categories are not necessarily either all
inclusive or mutually exclusive. Some agency actions such as investigations 
appear to fit in neither category, while other actions, rate-making for example, 
can be classified either way. 

I-18.c.1 

.Since the procedural rights of persons affected by agency decisions wili 
depend upon the classification of the agency 1;1ction as rule-making or adjudicatory, 
the issue is an important one. Several of the panel members cited identification 
of a contested case or rule as one of the major problems they face in the practice 
of admlnistrutive law, and it was suggested that litigation or some other means 
was necessary to clarify the so terms. 

·2. Exclusivity of Statutory Remedies and E>:.haustion. Minn. Stat. 
Section 15.01416, permits any person to challenge the validity of a rule which 
threatens to interfere with his rights and privileges by bringing a declaratory 
Judgment action in state district court. The new legislative review committee 
appears to permit any person to petition the committee to suspend a rule. 

Two issues remain unclear from the statutory language. First, it is not 
certain whether the legislature intended these remedies to be exclusive ·or_whether 
the aggrieved person mny pursue othor legal remedies. If he is threatened with 
immediate loss of rights or privileges, a person will wish to obtain injunctive 
relief to prevent the agency from enforcing the rule against him while he challenges 
its validity. As the panelists pointed out, it is impossible to say in the absence 
of clarifying language or supreme court decision whether injunctive remedies 
are available. · 

Second, the stntutes give no indication whether the legislature intended 
the exhnustion doctrine to apply to the review committee cstublishcd last section. 
As a very gcncrnl rule one cannot chnllcnge the validity of an agency action in 
court unless ho has first cyJ1uustcd all procedures available to obtain relief at 
the ngcncy level. It was SWJC]estc<l th.-::it one might be required to seek relief from 
the review committee before chnllen<)ing a rule in court nnd thut somu clarif1c.:it1on 
of lcgl!;lntivc intent would be helpful. 
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This memo ls not intended as an exhaustive survey of the mcrtts or 
problems of the rulc-mnking procedure of the Minnesota /\dministrati,.(c Proccdurc·s 
Act. Rather, it is intcnclc.:d as a summary of certain lc(Jul issues and problems that 
were considered interesting or purticulurly pres sing by the pnrticipants in the 
CLF. program. Since tho~e attorneys have c.1 great deal of experience with the 
practical aspects of state administrntivc law, the committee members may find 
their views of interest. · 
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Laws 1945 

CHAPTER 452-H. F. No. 340 

An act to prescribe uniform rules of practice for aclminis._ 
trative ctgenc·ies. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Definitions. Subdivision 1. Unless the lan
guage or context clearly indicates that a different meaning is 
intended, the following words, terms, and phrases, for the 
purposes of this act,. shall be given the meaning subjoined to 
them. 

Subd. 2. "Administrative agency" or "the agency" means 
and includes any officer, board, commission, burea·u, division~ 
department, or tribunal, other than a court, having a state
wide jurisdiction and authority to make any order, finding, 
determination, award, or assessment. 

Subd. 3. "Person" includes individuals, associations, part-
nerships, and corporation. · 

Subd. 4. "Rules and Regulations" means and includes 
rules, regulations, and amendments thereto, of general appli
cation issued by any administrative agency interpreting, reg
ulating the application of, or regulating procedure under the 
statutes which the administrative agency is charged with ad
ministering, but shall not apply to rules and regulations 
adopted by an administrative agency relating solely to the 
internal operation of the agency nor to rules and regulations 
adopted relating to the management, discipline, or release of 
any person committed to any state institution. 

Sec. 2. Rules and regulations. Subdivfsion 1. For the 
purpose of carrying out the duties and powers imposed upon 
and granted to administrative agencies, each agency may pro
mulgate reasonable rules and regulations and may amend, . 
modify, or annul the same, and may prescribe methods and 
procedure in connection therewith. They shall prescribe rea
sonable notice, a fair hearing, findings of fact based upon 
substantial evidence, and shall not exceed the powers vested 
by statute. · 

Subd. 2. After complying with Subdivision 4 of· this sec
tion and not later than 90 days after the date on which this 
act becomes effective, each administrative agency shall pre
pare and file with the attorney general, its rules and regula
tions in effect at the time of the passage of this act, together 
\.vith proposed new rules and regulations. The attorney gen
eral shall approve or disapprove on or before January 1, 1946, 
the rules and regulations so filed within said 90 days. The 
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failure on the part of any official whose duty it is to file with 
the attorney general the rules and regulations ,vithin 90 days 
as required by this subdivision to so file such rules and regu-
12tions shall constitu~e ground for his removal from office. 

Subd. 3. Every rule-or regulation filed in the office of the 
secretary of _state as provided in subdivision 4 of this section 
shall hav~ the force and effect of law. All rules and regula
tions in effect on the date of the passage of this act shall con
tinue in effect until 11€\\7 rules and regulations are adopted pur
suant to the provisions hereof, but not later than January 1, 
1946. 

Subd. ·4_ No rules or regulations shall be promulgated by 
any administrative agency subsequ~nt to the· effective date of 
this Act unless said agency shall have held a public hearing 
thereon following the giving, at least 30 days prior to said 
hearing, of notice of the intention to hold said hearing, by 
United States mail, to accredited representatives of trade as
sociations or other interested groups who have registered their 
names with the secretary of state for that purpose. Every 
rule or regulation hereafter _proposed by an administrative 
agency, before being adopted, shall be submitted, as to form 
and legality, with reasons therefor, to the attorney general, 
,vho, ,vithin 20 days 1 ·except as provided in subdivision 2 of 
this section, shall either approve or disapprove the same. If 
he approves the same, he shall file the rule or regulation in 
the office of the secretary of state. If the attorney general 
djsapproves such rule, he shall state in writing his reasons 
therefor, and such rule shall not be filed in the office of the 
secretary of state. If he fails to approve or disapprove any 
rule or regulation within such 20 day period, the agency may 
file same in the office of the secretary of state. No rule or 
regulation hereafter made by an agency shall become effec-

. th~e until thirty (30) days after said rule or regulation has 
been filed in the office of the secretary of state. The secretary 
of state shall endorse on each rule or regulation the time and 

' date of filing and maintain an index of such rule and regula-
tion for public inspection. · 

Subd. 5. No fee shall be charged for any filing required 
by this section. . 

Sec. 3. Petition for reconsideration. Any person sub
stantial1y interested or affected in his rights of person or 
property by a rule or regulation promulgated by an adminis
trative agency may petition the agency for a reconsideration 
of such rule or regulation or for an amendment, modification, 
or waiver thereof. Such petition shall set forth a clear, con-
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cise description of the facts, and the grounds, upon which such 
reconsideration, amendment, modification, or waiver is sought. 
The agency shall grant the petitioner a public hearing in the 
manner prescribed in Subd. L1 of Sec. 2. , 

Sec. 4. Certain boards excepted. This act shall not apply 
to the professional and regulatory examining and licensing 
boards enumerated in Minnesota Statutes 1941, Chapters 146 
to 156, both inclusive, and Laws 1945, Chapter 242. 

Approved April 21, 1945. 

Laws 19L15 

CHAPTER 590-H. F. No. 571 

A'n ad relating to the filing, codification, and publ·ication; 
of the rules, regulations, and orders of state administrative 
agencies, and creating a publication board . . 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Rules of administrative agencies. Each ad
ministrative agency shall file one copy .of each of its rules 
and regulations in the office of the clerk of the district court 
in each county for public inspection, and shall mail one copy 
to the secretary of the Minnesota State Bar Association, to 
the revisor of statutes, and to each district judge. It shall 
also prepare sufficient additional copies for distribution to 
interested. parties requesting the same. 

Sec. 2. Publication board. There is hereby created a 
publication board which shall consist of the commissioner of 
administration, the secretary of state, and the attorney gen
eral. Each member may designate one of his· assistants to 
act in his stead as a member of the board. Such designation 
s}:iall be filed in the ofl1ce of the secretary of state. The board 
shall select a secretary from its members. The board shall 
meet, from ·time to time, upon the call of the commissioner 
of administration or his duly designated assistant. 

Sec. 3. Regulations. The pubHcation board shall pre
scribe regulations for carrying out the provisions of this act. 
Among other things, such regulations shall 'provide for: 

(1) . Periodic publication of all rules and regulations filed 
with the secretary of state in accordance with this act; 

(2) The seiection·, compilation, and publication of such 
orders of administrative ·agencies as it may deem necessary; 

(3) A uniform manner and form for the preparation, 
printing, and indexing of regulations and compilations to the_ 
end that all regulations and compilations be published uni
formly at the earliest practicable date; 
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(4) Prorating the cost of these publications to the vari
ous state agencies. 

Sec. 4. Effect of publication of rules or orders. The fil
ing or publication of a rule, regulation, or order raises a re
buttable presumption that: 

. (1) The rulE' or regulation was duly adopted, issued, or 
. promulgated; 

(2) The rule or regulation was duly filed with the sec
retary of state and available for public inspection at the day 
and hour endorsed thereon; . · · · 

(3) The copy of the rule or regulation is a true copy of 
the original rule or regulation; and 

( 4) All requirements of this ·act and regulations pre
scribed thereunder relative to such regulations have been· 
complied with .. 

Sec. 5. Judicial notice taken. Judicial notice of any rule, 
regulation, or order duly filed or published under the provi
§ions of this act shall be taken. 

Approved April 23, l!J45. 
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CHAPTER 806-H. F. No. 114 

[Coded in Part] 

I-lt Li 

An act concernin,q procedure of state administrative clgen
c-ies; a1ul repealing Minnesota Statutes 1953, Sections 15.041 
to 15.044. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. [15.'46] Definitions. Subdivision 1. For 
the purposes of this act the terms defined in this section have 
the meanings ascribed to them. 

Subd. 2. "Agency" means any state officer, board, 
commission, bureau, division, department, or tribunal, other 
than a court, having a statewide jurisdiction and authorized 
by law to make rules or to adjudicate contested cases. This 
act does not apply to (a) agencies directly in the legislative or 
judicial branches, (b) professional and regulatory examining 
and licensing boards enumerated in Minnesota Statutes 1953, 
Chapters 146 to 156, (c) Laws 1945, Chapter 242, (d) emer
gency powers in Laws 1951, Chapter 694, Title III, Sections 
301,to 307, (e) the Parole and Pardon Boards, (f) the Youth 
Conservation Commission, (g) the Department of Employ
ment Security, (h) the Labor Conciliator, (i) the Industrial 
Commission, (j) Commissioner of Insurance. 

Subd. 3. "Rule". includes every regulation, including 
the amendment, suspension, or repeal thereof, adopted by an 
agency, whether with or without prior hearing, to implement 
or make specific the law enforced or administered by it or to 
govern its organization or procedure, but does not include (a) 
regulations concerning only the internal management of the 
agency or other agencies, and which do not directly affect the 
rights ·of or procedure available to the public; or (b) rules and 
regulations relating to the management, discipline, or release 
of any person committed to any state penal institution; or (c) 
rules of the division of game and fish published in accordance 
with Minnesota Statutes 1953, Section 97.53; or (d) regula- · 
tions relating to weight limitations on the use of highways 
when the substance of such regulations is indicated to the 
public by means of signs. 

Subd. 4. "Contested Case" means a proceeding before 
an agency in which the legal rights, duties, or privileges of 
specific parties are required by law or constitutional right to 
be determined after an agency hearing. 

Sec. 2. [15.47] Rules, procedures. Subdivision 1. 
In addition to other rule-making powers or requirements pro
vided by law each agency may adopt rules governing the for
mal or informal procedures prescribed or authorized by this 
act. Such rules shall include rules of practice before the agency 
and may include forms and instructions. For the purpose of 
carrying out the duties and 11owers imposed upon and granted 
to it, an agency may promulgate reasonable substantive rules 
and regulations and may amend, suspend or repeal the same, 



) 

) 

) 

I-L15 

but such action shall not exceed the powers vested in the 
agency by statute. 

Subd. 2. To assist interested persons dealing with it, 
each agency shall, so far as deemed practicable, supplement 
its rules with descriptive statements of its procedures, which 
shall be kept current. 

Subd. 3. Prior to the adoption of any rule authorized 
by law, or the suspension, amendment or repeal thereof, unless 
the agency follows the procedure of subdivision 4, the adopt
ing agency shall, as far as practicable, publish or otherwise 
circulate notice of its intended action and.afford interested 
persons opportunity to submit data or views orally or in writ
ing. 

Subd. 4. No rule shall be adopted by any agency sub-
sequent to the effective <late of this act unless the agency first 
holds a public hearing thereon, following the.giving of at least 
30 days prior to the hearing of notice of the intention to hold 
such hearing, by United States mail, to representatives of 
associations or other interested groups or persons who have 
registered their names with the secretary of state for that 
purpose. Every rule hereafter proposed by an administrative 
agency, before being adopted, must be based upon a showing 
of need for the rule, and shall be submitted as to form and 
legality, with reasons therefor, to the attorney general, who, 
within 20 days, shall either approve or disapprove the rule. If 
he approves the rule, he shall promptly file it in the office of 
the secretary of state. If he disapproves the rule, he shall state 
in writing his reasons therefor, and the rule shall not be filed 
in the office of the secretary, nor published. If he fails to ap"'! 
prove or disapprove any rule within the 20-day period, the 
agency may file the rule in the office of the secretary of state 
and publish the same. 

Subd. 5. Where statutes governing the agency permit 
the agency to exercise emergency powers, emergency rules and 
regulations may be established without compliance with the 
provisions of subdivision 4. 'l'hese rules are to be effective for 
not longer than 60 days and may not immediately be reissued 
or continued in effect thereafter without following the pro
cedure of subdivision 4. 

Sec. 3. [15.48] Effect of adoption of rules. Subdi-
vision 1. Every rule or regulation filed in the office of the 
secretary of state as provided in section 2, shall have the 
force and effect of law. Standards or statements of policy or 
interpretations of general application and future effect shall 
not have the effect of law unless they are adopted as a rule 
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in the manner prescribed in section 2. This section does not 
apply to opinions of the attorney general. All rules and regu
lations in effect and filed in the otnce of the secretary of state 
on the date of the passage of this Act shall continue in effect. 
The secretary of state shall keep a permanent register of rules 
filed with that office open to public inspection. 

Subd. 2. Each rule hereafter adopted, amended, or re-
pealed shall become effective or be repealed upon filing the 
new or amended rule or notice of repeal in the office of the 
secretary of state unless a later date is required by statute or 
specified in the rule. The secretary of state shall endorse on 
each rule the time and date of filing and of first publication 
of each rule or amendment or repeal thereof. 

Sec. 4. [15.49] Publication of rules. Subdivision 1. 
As soon as practicable after the effective date of this act, the 
publication board, or its successor, shall publish all rules 
adopted by each agency and remaining in effect, in accord
ance with Minnesota Statutes 1953, Section 15.046 to 15.049 
as· amended. Compilations shall be supplemented or revised as 
often as necessary, and at least once ev_ery year. 

Subd. 2. The publication board, or its successor, may 
in its discretion omit from the compilation such rules, the 
publication of which would be unduly cumbersome, expensive 
or otherwise inexpedient if such rules are made available in 
printed or processed form on application to the adopting 
agency, and if the compilation and supplements or revisions 
contain a notice stating the general subject matter of the 
rules so omitted and stating how copies thereof may be ob
tained. 

Sec. 5. [15.50] Petition fo~ adoption of rule. Any 
interested person may petition an agency requesting the adop
tion, suspension, amendment or repeal of any rule. Each 
agency may prescribe by rule the form for such petitions and 
the procedure for their submission, consideration, and disposi
tion. 

Sec. 6. [15.51] Determination of validity of rule·. 
The validity of any rule may be determined upon the petition 
for a declaratory judgment thereon, addressed to the district 
court where the principal office of the agency is located, when 
it appears that the rule, or its threatened application, inter
feres with or impairs, or threatens to interfere with or impair 
the legal dghts or privileges of the petitioner. The agency 
shall be made a party to the proceeding. The declaratory judg
ment may be rendered whether or not the petitioner has first 
requef{tcd the agency to pass upon the validity of the rule in 
question. 
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· Sec. 7. [15.52] Rule declared invalid. In proceed-
ings under Section 6 of this act the court shall declare the 
rule invalid if it finds that it violates constitutional provisions 
or exceeds the statutory authority of the agency or was adopted 
without compliance with statutory rule-making procedures. 

Sec. 8. [15.53] Contested case; hearing, notice. In 
any contested case all parties shall be aft 1rded an opporti.mity 
for hearing after reasonable notice. The notice shall state the 
time, place and issues involved, but if, by reason of the nature 
of the proceeding, the issues cannot be fully stated in advance 
of the hearing, or if subsequent amendment of the issues is 
necessary, they shall be fully stated as soon as practicable, and 
opportunity shall be afforded all parties to present evidence 
and argument with respect thereto. The agency shall prepare 
an official record, which shall include testimony and exhibits, 
in each contested case, but it shall not be necessary to tran
scribe shorthand notes unless requested for purposes of re- . 
hearing or court review. If a -transcript is requested, the 
agency may, unless otherwise provided by law, require the par
ty requesting to pay the reasonable costs of preparing the 
transcript. Informal disposition may also be made of any 
contested case by stipulation, agreed settlement, consent order 
or default. Each agency may adopt appropriate rules of pro
cedure for notice and hearing in contested cases. 

Sec. 9. . [15.54] Evidence in contested cases. Sub-
division 1. In contested cases agencies may admit and give 
probative effect to evidence which possesses probative value 
commonly accepted by reasonable prudent men in the conduct 
of their affairs. They shall give effect to the rules of privilege 
recognized by law. They may exclude incompetent, irrelevant, 
immaterial and repetitious evidence. 

Subd. 2. All evidence, including records and documents 
( except tax returns and tax reports) in the possession of the 
agency of which it desires to avail itself, shall be offered and 
made a part of the record in the case, and no other factual 
information or evidence (except tax returns and tax reports) 
shall be considered in the determination of the case. Docu
mentary evidence may be received in the form of copies or 
excerpts, or by incorporation by reference. 

Subd. 3. Every party or agency shall have the right of 
cross-examination of witnesses who testify, and shall have the 
right to submit rebuttal evidence. 

Subd. 4. Agencies may take notice of judicially cog-
nizable facts and in addition may take notice of general, tech
nical, or scientific facts within their specialized knowledge. 
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Parties shall be notified in writing either before or during 
hearing, or by reference in prelimina,ry reports or otherwise, 
or by oral statement in the record, of the material so noticed, 
and they shall be afforded an opportunity to contest the facts 
so noticed. Agencies may utilize their experience, technical 
competence, and specialized knowledge in the evaluation of 
the evidence presented to them. 

Sec. 10. [15.55] Proposal for decision in contested 
case. Whenever in a contested case a majority of the of
ficials of the agency who are to render the final decision have 
not heard or read the evidence, the decision, if adverse to a 
party to the proceeding other than the agency itself, shall not 
be made until a proposal for decision, including the statement 
of reasons therefor, has been served on the parties, and an 
opportunity has been afforded to· each party adversely affected 
to file exceptions and present argument to a majority of the 
officials who are to render the decision. 

Sec. 11. [15.56] Decisions, orders. Every decision 
and order adverse to a party of the proceeding, rendered by 
an agency in a contested case, shall be in writing or stated in 
the record and shall be accompanied by a statement of the 
reasons therefor. The statement of reasons shall consist of a 
concise statement of the conclusions upon each contested issue 
of fact necessary to the decision. Parties to the proceeding 
shall be notified of the decision and order in person or by mail. 
A copy of the decision and order and accompanying statement 
of reasons together with a certificate of service shall be de
livered or mailed upon request to each party or to his attorney 
of record. 

. Sec. 12. Severability. If any provision of this act or 
the application thereof to any person or circumstance is held 
invalid, such invalidity shall not affect other provisions or ap
plications of the act which can be given effect without the 
invalid provision or application, and to this end, the provisions 
of this act are declared to be severable. 

Sec. 13. Repealer. Minnesota Statutes 1953, Section 
15.041 to Section 15.044, are repealed on the effective date of 
this act. 

Sec. 14. This act shall take effect January 1: 1958. 

Approved April 27, 1957. 
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Laws 1961 

CHAPTER 136-H. F. No. 309 

An act relating to the commissioner of insurance, restor
ing rulc-malcing power of the conimissioncr; .amending Min
nesota Statutes 1957, Section 15.04P, Subdivisi~1r 2. . . 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Minnesota Statutes 1957, Section 15.0411, 
Subdivision 2, is amended to read: 

Subd. 2. Insurance, rule making power of commission-
er. "Agency" means any state officer, board, commission, 
bureau, division, department, or tribunal, other than a court, 
having a statewide jurisdiction and authorized by law to make 
rules or to adjudicate contested cases, Sections 15.0411 to 
15.0422 do not apply to (a) agencies directly in the legislative 
or judicial branches, (b) professional and regulatory examin
ing and licensing boards enumerated in Minnesota Statutes, 
Chapters 146 to 156, (c) Laws 1945, Chapter 242, (d) emer
gency powers in Laws 1951, Chapter 694, Title III, Sections 
301 to 307, (e) the Parole and Pardon Boards, (f) the Youth 
Conservation Commission, (g) the Department of Employ-
ment ~ec_urity,_ (h) th~ ~abor Conciliator, (i) the Industrial 
Com1111ss10n; fH- Gomtmss10 aep ef ±RSttftHtee. 

Approved March 21, 1961. 
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Laws 1963 

CHAPTER 633-H. F. No. 918 

An act relating to procedures of state administrative agencies 
and boards, and rules and regulations thereof; amending Minnesota 
Statutes 1961, Sections 15.0411, Subdivision 2 and 15.0412, Sub
division 5. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Minnesota Statutes 1961, Section 15.0411, Sub-
division 2, is amended to read: 

Subd. 2. Administrative agencies; definition. "Agency" 
means any state officer, board, commission, bureau, division, depart
ment, or tribuna], other than a court, having a statewide jurisdiction 
and authorized by Jaw to make rules or to adjudicate contested cases. 
Sections 15.0411 to 15.0422 do not apply to (a) agencies directly in 
the legislative or judicial branches, fbj t3-r-tt~IBllilt ftftcl re-gttl-atery 
ex-a-m-ttttt=ig ttttcl Heem-i-tt-g ooar-ds eftttfttet?tted m Mi-n-fle3"6t-a &attttes, 
Gh-a~ +46 to +-5-6, tef baws +94§-, Ghapt-er ~ ftB ( b) emergency 
powers in Laws 1951, Chapter 694, Title III, Sections 301 to 307, 
(-ej (c) the Parole and Pardon Boards, ff) (d) the Youth Conservation 
Commission, fa1 ( e) the Department of Employment Security, W (f) 
the Labor Conciliator, -87 ( g) the Industrial C~mmission. 

Approved May 13, 1963. 
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Laws 1963 

CHAPTER 822~H. F. No. 1720 
An act relating to rules and regulations promulgated by state 

agencies directing their publication and distribution by the commis
sioner of administration; appi·opriating moneys in connection there
with; amending Minnesota Statutes 1961, Sections 15.0413, and 
15.047, Subdivision 1, and repealing Minnesota Statutes 1961, Sec
tions 15.0414 and 15.047, Subdivision 3. 

Be it enacted by the Legislature of the State of Minnesota: 

Section 1. Minnesota Statutes 1961, Section 15.0413, is 
amended to read: 

15.0413 Administrative agencies; rules and regulations. 
Subdivision 1. Every rule or regulation filed in the office of 
the secretary of state as provided in section 15.0412 shall have the 
force and effect of law upon its further filing in the office of the 
commissioner of adrninistration. Standards or statements of policy 
or interpretations of general application and future effect shall not 
have the effect of law unless they are adopted as a rule in the 
manner prescribed in section 15.0412. This section does not apply 
to opinions of the attorney general. AH reb and re-gtt±atlo;~s m 
effed ~fl.cl filed itt the o~ce et the see-reta-ry e-f state en the elate 
fl£ the pass-age cl seet--hms +5JM-H re tt~ sltaH efutli-tttte ta 
effeet: The secretary of state shall keep a permanent register of rules 
41yd with that office open to public inspection._ 

. ' .. 
Subd. 2. Each rule hereafter adopted, amended, or re-

pealed shall become cff cctive or be repealed upon filing the new 
or amended rule or notice of repeal in the office of the secretary 
of state and the further filing in the office of the commissioner of 
administration unless a later date is required by statute or specified 
in the rule. The secretary of state shall endorse on each rule the 
time and date of filing and the commissioner of administration shall 
do likewise ftflti 6£ ftr~t: pttbtteatie-rr fil eaeh fttle er amet1dmem er 
repeal thCfecl. The commissioner of administration shall maintain 
a permanent record of all dates of publication of the rules. 

Subd. 3. Rules and regulations hereafter pro,nulgated, 
amended or repealed of each state officer, board, commission, 
bureau, division, department, or tribunal other than a court, having 
statewide jurisdiction and authorized by law to make rules and 
regulations, but not defined as wi "agency" in section 15.0411 shall 
,not have the eUect of law unless they are filed in the o/Jice of the 
commissioner of administration in the same manner as rules and 
regulations of an agency are so filed. This subdivision, however, shall 
not apply to rules and regulations of the regents of the University 
of Minnesota. 

Changes or addifions indicated by italics, deletions by stri--k-eettt 
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Subd. 4. Rules and regulations hereto/ ore promulgated by 
an agency or a state officer, board, commission, bureau, division, 
department, or tribunal other than a court, including those govern
mental bodies referred to in subdivision 3, shall not have the eUect 
of law unless filed in such form as the commissioner of administra
tion shall prescribe on or before July 1, 1964 in the office of the 
commissioner of administration. 

Subd. 5. Not later than January 1, 1965 and annually there
after but not later than January 1 of each year the commissioner 
of administration shall arrange for publication and distribution of 
all rules and regulations in such form and at such prices to be 
charged as he may determine. No such published rules and regula
tions shall be distributed without charge except to the official de
positories of state publications. The appropriation to any agency 
for supplies and expenses shall ·be deemed to include sufficient 
moneys for its purchase of necessary published rules and regulations. 

Subd. 6. An administrative rules publication account i; 
hereby created in the state treasury. All receipts from the·'.·saze of 
rules and regulations authorized by this section shall be deposited 
in such account. The sum of $26,000 is appropriated from the 
general revenue fund in the state treasury to si,ch account .. All 
moneys in the administrative rules publication account in the state 
treasury are appropriated annually to the commissioner of admin
istration to carry out the terms and provisions of this secti(!n_: 

Sec. 2. Any funds in the administrative rules revolving fund 
as provided in Minnesota Statutes, Section 15.047, Subdivision 3; 
are hereby appropriated to the administrative rules publication 
account. 

Sec. 3. Minnesota Statutes 1961, Section 15.04-7~ Subdi~ 
vision· 1, is amended to read: · · · 

15.047 Regulations. Subdivision 1. The publication 
board shall prescribe regulations for carrying out the provisions of 
sections 15.046 to 1_5.049. Among other things,. such regulations 
sha_l_l provide for: . · · 

(1) periodic publication of all rules and regulations filed 
with the secretary of state in accordance with sections 15. 046 to 
15.049; 

. ; (2) the selection~ compilation and publication ot' ,such 
orders of administrative agencies as it may ~eem i;iecessary; · 

(3) a uniform manner and form for the pr~par~tion°~ _.print-
ing and indexing of regulations and compilations to the end that 

Changes or additions indicated by italics, dclcfions bj ~trike-eut; 
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all regulations and compilations be published uniformly at the 
earliest practicable date; 

(4) the rev-iwr of shlttlt-es commissioner of administration 
shall prepare the compilation and indexing of the rules and regula
tions for publication. 

Sec. 4. Minnesota Stati,tes 1961, Sections 15.0414 and 
15.047, Subdivision 3, are hereby repealed. 

Approved May 22, 1963. 

Laws 1969 

CHAPTER 9-H. F. No. 110 

[Coded in Part] 

Sec. 6. Minnesota Statutes 1967, Section 15.0411, Subdivi-

sion 2 is amended in line 8 after "industry" by adding '', (h) work
men's compensation commission" 
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Laws of 1974, Chapter 344 

Section 1, Minnesota Statutes 1971, Section 15.0412, 
Subdivision 3, is amended to read: 

Subu. 3. Prior to the adoption of any rule authorized by 
law, or the suspension, amendment or repeal thereof, unless the 
agency follows the procedure of subdivision 4, the adopting 
agency shall, es-fe~-es-preetfeab±e, publish or-etttei-wise 
ei~ett¼aee notice of its intended action in the state register 
as described in section 8 and afford interested persons oppor
tunity to submit date or views orally or in writing. 

Sec. 2. Minnesota Statutes 1971, Section 15.0412, 
Subdivision 4, is amended to read: 

Subd. 4. No rule shall be adopted by any agency sttbseftttefl-t: 
te-the-effeetfve-da~e-ef-see~iefis-!5.04±±-ee-¼5.e4~~ unless the 
agency first holds a public hearin8 thereon, following the giving 
of a least 30 days prior to the hearing of notice of the inten
tion to hold such hearing, by United States mail, to represen
tatives of associations or other interested groups or persons 
who have registered their names with the secretary.of state for . 
that purpose and in the state register as described in section 8. 
Every rule hereafter proposed by an administrative agency, before 
being adopted, must be based upon a showing of need for the rule, 
and shall be submitted as to form and legality, with reasons 
therefor, to the attorney general, who, within 20 days, shall 
either approve or disapprove the rule. If he approves the rule, 
he shall promptly file it in the office of the secretary of state. 
lf he disapproves the rule, he shall state in writing his reasons 
therefor, and the rule shall not be filed in the office of the 
secretary, nor published. If he fails to approve or disapprove 
any rule within the 20-day period, the agency may file the rule 
in the office of the secretary of state and publish the same. 
A rule shall become effective after it has been subjected to all 
requirements described in this subdivision and after its publi
cation in the state register as described in section 8. Any 
rule adopted after July 1, 1975 which is not publi.shed in the 
state register sholl be of no effect, 

Sec. 3. Minnesota Statutes 1971, Section 15.0412, 
Subdivision 5, is amended to read: 
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•~ubd. 5, Where statutes governing the agency permit the 
agency to exercise emergency powers, emergency rules and 
regulations may be established without compliance with the 
provisions of subdivision 4. These rules are to be effective 
for not longer than 60 days and may not immediately be 
reissued or continued in effect thereafter without following 
the procedure of subdivision 4. Emergency rules or regulations 
shall be published in the state register as soon as practicable, 

Sec. 4. Minnesota Statutes 1971, Section 15.0413, 
Subdivision 1, is amended to read: 

15~0413 [EFFECT OF ADOPTION OF RULES; PUBLICATION; 
APPROPRIATION,] Subdivision 1. Every rule or regulation filed 
in the office of the secretary of state as provided in 
section 15.0412 shall have the force and effect of law upon 
its publication in the state register and upon its further 
filing in the office of the commissioner of administration. 
Standards or statements of policy or interpretations of 
general application and future effect shall not have the effect 
of law unless they are adopted as a rule in the manner 
prescribed in section 15.0412. This section does not apply to 
opinions of the attorney general. The secretary of state 
shall keep a permanent registe~ record of rules filed with that 
office open to public inspe~tion. 

Sec. 5. Minnesota Statutes 1971, Section 15,0413, 
Subdivision 2, is amended to read: 

i\; 

Subd. 2. Each rule hereafter adopted, amended, or 
repealed shall become effective or be repealed upon filing 

·publication of the new or amended rule or notic~ of repeal 
in the state register as provided in section 8 and upon their 
filing in the office of the secretary of state and the further 
_filing in the office of the commissioner of administration 
unless a later date is required by statute or specified in the 
rule. The secretary of state shall endorse on each rule the 
time and date of filing and the connnissioner of administration 
shall do likewise. The commissioner of administration shall 
maintain a permanent record of all dates of publication of the 
rules. 

Sec. 6. Minnesota Statutes 1971, Section 15.0413, 
Subdivision 3, is amended to read: 
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Subd. 3. Rules and regulations hereafter promulgated, 
amended or repealed of each state officer, board, commission, 
bureau, division, department, or tribunal other than a court, 
having statewide jurisdiction and authorized by law to make 
rules and regulations, but not defined as an "agency" in 
section 15.0411 shall not have the effect of law unless they 
are filed in the office 'of the commissioner of administration 
in the same manner as rules and regulations of an agency are 
so filed and unless they are published in the state register. 
This subdivision, however, shall not apply to rules and 
regulations of the regents of the University of Minneso~a. 

Sec. 7. Minnesota Statutes 1971, Section 1s.04·13, 
Subdivision 5, is amended to read: 

Subd. 5. Nee-ieeet'-ehfl~-Jfi~tta~y-i,-1965-afld-enHttaiiy 
~h~rea£eef-htt~-ne~-ieee~-~han-Jantta~y-±-e£-eaeh-year-~he 
eemm4:ss:io1-iet1-e.f-tldm4:n:is-t:ra-t':fen-eha±:l-attt"attge-fer-rnib±:i:eet:4:eH. 
eaj-dfs-t:ribe~ieH-ef-e:l:l-i'~±e9-Bftd-~egH±a~:ieHs-ia-stteh-fe~m 
and-a-t:-etteh-pt":iees--ee-he-eha~gea-ns-he-may-dete~mine.--Ne 
stteh-pt1bH·shed-ru:l:eB-ane-~egt1±a-t:4:ens-sheH:-be-d4:se!':i:btteecl 
w¾ehett~-eha~ge-eMeep~-~e-the-eff:iefal-depesfterfes-ef-s~e~e 
pttb±fea~ieHs.--~he-app~ep~±ae±ea-€e-eRy-ageney-fer-sttpp±!es 
aRd-e~t3eRses_-ooa:l:l-be-deemecl-te-3:t1e:l:uee-et1ff:i:e:i:eHt:-n~eHeys 
fer-4:~!.!-ptt!'ehase-ef-neeessa!'y-:-ptib3:±sheel-rti:l:es-at,.e 
regtt:1:e~±ens. Upon proper notification by the agency which· 
issues a rule or regulation or notice, __ the commissioner of':! 
administration §hall be accountable fo~ the publication of·~ 
the state register under the provisions of section 8. The 
commissioner of administration shall require each agency 
which requests the publication of rules, regulations, or 
notices in the state register to pay for the proportionate 
cost of the state register unless other funds are provided 
and are sufficient to_ c_ove_r the cost of the state register. 

The state register shall be for public sale at a 
location centrally located as determined by the commissioner 
of administration and at a price as· the commissioner of 
administration shall determine. The commissioner of 
administration shall further provide for the regular mailing 
of the state register to any person, agency, or organization 
if so requested provided that the total cost of the mailing 
is borne by the requesting party. The supply and expense 
appropriation to any stnte agency is deemed to include funds 
to purchase the state rcp}s te r. Ten c.opies eel <;_"__b_g_[._ the 
state register, however, shall bo provided witl1out cost to 
the legislative reference library and to the state law 
library. 
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Sec. 8, Minnesota Statutes 1971, Chapter 15, is 
amended to adding~ section to read: 

[15.051] [STATE REGISTER.] Subdivision 1. [PURPOSE.] 
The commissioner of administration shall publish a state 
register containing all notices for l1earings concerning 
rules or regulations, giving time, place_and purpose of the 
hearing. Further, the register shall contain all rules or 
regulations, amendments thereof or repeals, as adopted under 
the provisions of this chapter. The commissioner shall 

,further publish any executive order issued by the governor 
which shall become effective upon such publication. The 
commissioner may further publish official notices in the 
register which he deems to be of significant interest to the 
publi~.~ Such notices shall include 1 but shall not be 
limited to, the date on which a new agency becomes 
operational, the assumption of a new function by an existing 
state agency, or the app.ointment of conunissioners. 

The c01mnisi::ioner of administration shall ascertain that 
the content of the register is clearly ordered by the four 
categories described in this subdivision in order to provide 
easy access to this information by any interested party. 

Subd. 2. [PUBLICATION.] The commissioner of 
admini.stration shall publish the state register whenever he 
deems necessary, ·except that no notice for hearings or ;;; 
adopted rules or changes thereof~ or executive order shall 
~ain unpublished for more than ten calendar days. 

The state register shall have a distinct and permanent 
masthead with the title "state register" and the words 
"state of Minnesota" prominently displayed. All issues of 
the state register shall be numbered and dated. 

Subd. 3. [SUBMISSION OF ITEMS FOR PUBLICATION.] Any 
state agency which desires to publish a notice of hearing, 
rule or regulation or change thereof, or an executive order, 
shall submit a copy of the entire document, including dates 
when adopted, and filed with the secretary of state, to the 
commissioner of administration in addition to any other 
copies which may be required to be filed with the 
commissioner by other law. 

Sec. 9. This act is effectiv~ on July 1, 1975. 
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Laws of 1974, Chapter 355 

Sec. 69. Minnesota Statutes 1971, Chapter 3, is amended 
by adding a section to read: 

[3.965] [COMMITTEE RO REVIEW ADMINISTRATIVE RULES.] 
Subdivision 1. [COMPOSITION; MEETINGS.] A legislative joint 
committee for review of administrative rules defined pursuant 
to sections 15.0411 to 15.0422, consisting of five senators 
appointed by the committee on committees of the senate and 
five representatives appointed by the speaker of the house of 
representatives shall be appointed. The committee shall meet 
at the call of its chairman or upon a call signed by two of 
its members or signed by five members of the legislature. The 
joint committee chairmanship shall alternate between the two 
houses of the legislature every two years. 

'Subd. 2. [REVIEW OF RULES BY COMMITTEE.] The committee 
shall promote adequate and proper rules by agencies and an 
understanding upon the part of the public respecting them. It 
may hold public hearings to investigate complaints with 
respect to rules if it considers the complaints meritorious 
and worthy of attention and may, on the basis of the testimony 
received at the public hearings, suspend any rule complained 
of by the affirmative vote of at least six members provided 
the provisions of subdivision 4 have been met. If any rule 
is suspended, the committee shall as soon as possible place 
before the legislature, at the next year's session, a bill to 
repeal the suspended rule. If the bill is defeated, or fails 
of enactment in that year's session, the rule shall stand and 
the committee may not suspend it again. If the bill becomes 
law, the rule is repealed and shall not be enacted ti gain 
unless a law specifically authorizes the adoption ot that rule. 
The committee shall make a biennial report to the legislature 
and governor of its activities and include therein its 
recommendations. 

Subd. 3. [PUBLIC HEARINGS BY STATE DEPARTMENTS.] By a 
vote of a majority of its members, the committee may request 
any department issuing rules to hold a public heartng in 
respect to recommenqations made pursuant to subdivision 2. 

~. ..:, 
''1 

The department shall give notice as provided in section 15.0412, 
subdivisjon 4 of a hearing thereon, to be conducted in accordance 
with section 15.0412. The hearing shall be held not more than 60 
days after receipt of the request. 
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APPENDICES Y AND Z 

ATTORNEY GENERAL'S RULES OF RULE-MAKING 
PROCEDURES AND MODEL RULES FOR CONTESTED CASES 

In an effort to limit expenses, the Attorney 

General's Rules are provided separately as obtained 

from the Documents Section. 
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II. Revised Model State Administrative Procedure 
Act 

II-1 

A. Commentary and Draft by National Conference 
of Commissioners on Uniform State Laws 

UNIFORM LA \Y/ COMMISSIONERS' 
REVISED MODEL STATE ADMINISTRATIVE 
PROCEDURE ACT* 

PREFATORY NOTE 

Administrative agencies have, during the last four decades 
become an essential and accepted part of state governmental 
organization, and the procedures by which such agencies adopt 
their rules and reach their decisions have attained paramount 
importance. Due very Jargely to the influence of the American 
Bar Association, the National Conference of Commissioners on 
Uniform State La,vs and the state bar associations, substantial 
progress has been made in the direction of statutory codification 
of the procedures of state administrative agencies. Assurance has 
thereby been given of reasonable uniformity of practice and fair 
procedural methods for the benefit of all persons affected by 
state administrative action. 

Preparation of the 11-fodel Strtt e Administrc,t ive Procedme Act 

A brief resume of the steps taken in the development of the 
Model State Administrative Procedure Act will reveal the careful 
attention it has received throughout the years. The act had its 
origin in the Section of Judicial Administration of the American 

• Drafted by the National Conference of Commissioners on Uniform State 
Laws and by it approvc<l at its Annual Conference Metting at St. Louis, Missouri, 
July 31-Augu~t 5, 1961. 

The Committee which aced for the National Conference of Commissioners on 
Uniform Stace Laws in preparing the Rc:vised MoJc:l State Administrative Pro
cedure Act was a\ follows: 
E. I3LYTIIJ'. STASON, Vanderl,ilt llniver~ity, Nashville, 'fcnnessee, Chairman. 
JAMES J. BllllKI~, Rcvisor of Statutes, Capitol Bldg., Madi~on, \'vis. 
GLEN lJATUI, Profcssior:al BIJg., lichcr City, Utah. 
EARL SACIISE, Joint Legislative Council, Capitol Bldg., 1'.fa<lison, Wis. 
JOIIN B. HOATWHIGHT, Jll., State Capi!Ol, Richmond, Va., Ch,tir111{ltt of Scctio11 

E, flx-O//iriu. 
FRANK E. Cc,or>EH, 11th Floor, For<l Hldg., Detroit, 1\fid1., ConJ11!t11lll. 
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Bar Association. In 19 3 7, that Section created a Committee on 
Administrative Agencies and Tribunals. In 1938, at the Ameri
can Bar Association meeting, the Committee presented a com
prehensive report on the subject of Judicial. Review of State 
Administrative "Action in State Courts. The report was a scholarly 
and comprehensive document and drew much favorable com
ment. Again, in 1939, at the winter Section meeting, the same 
Committee reported,-this time setting forth a draft of a pro
posed act dealing with certain major phases of state administra
tive procedure. The act was prepared to serve as a model for 
state legislation on the subject. 

In. accordance with established practice, this draft act was 
referred by the Section to the National Conference of Commis
sioners on Uniform State Laws, and at the 1939 meeting of the 
Conference after discussion of the measure, a Conference Com
mittee was ·appointed for the purpose of further study and devel
opment of the measure. 

During the year 1939-1940, the Conference Committee met 
with the Committee of the Section on Judicial Administration, 
and numerous changes in the original draft were mutually agreed 
upon. A revised drn ft was presented at the 1940 session of the 
National Conference, and after careful revision it was adopted 
and forwarded to the House of Delegates of the American Bar 
Association for approval. However, in January of 1941, before 
action was taken by the House of Delegates, the United States 
Attorney General's Committee on Administrative Procedure filed 
its notable final report on the subject of federal administrative 
law, setting forth majority and minority drafts of bills for the 
regulation of federal administrative procedure. Thereafter, the 
Executive Committee of the National Conference decided that, 
in view of the 1\ttorney General's Committee Report, it would 
be advisable to give still further consideration to the Conference 
measure, and accordingly it was recalled from the House of 
Delegates and recommitted to the Conference Committee. 

Then in March of 1942, the so-called "Benjamin Report" was 
submitted to the Governor of New York. This report, entirkd 
uAdministrative Adjudication in the State of New York," was 
prepared by Robert M. Benjamin of the New York Bar as Com
missioner appointed under Section 8 of the Executive Law of 
New York, for the purpose of studying the exercise of quasi-jucli-
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cial functions of boar<ls, comm1ss10ns, and departments within 
the state. The report is a thorough critique of state administrative 
practice in New York and is at the same time a most valuable 
contribution to the general subject of state ~dministrative proce
dure. The value of the report is by no means limited to New 
York State. It does for state administrative law and procedure 
what the Attorney General's Committee Report did for federal 
procedure. 

With the advantage afforded by these two reports, a completely 
revised and much improved draft of the Model State Administra
tive Procedure Act was prepared and submitted for consideration 
at the 1942 session of the National Conference. There the act 
was re-examined once more and was again recommitted for final 
study. During the succeeding year the act was specially printed 
and widely submitted to members of state administrative com
missions and also to bar associations, and other interested persons 
and groups in every state of the Union. Hundreds of helpful 
suggestions were received and acted upon. The then current draft 
of the measure was enacted almost verbatim by the state legis
lature of Wisconsin, where it received careful attention and 
:111uch favorable comment. Again, at the 1943 session the process 
of careful Conference examination was repeated and the measure 
was set up for final action at the next session of the Conference. 

In the meantime, there was additional activity in the federal 
field. The Special Committee on Administrative law of the 
American Bar Association had prepared a draft of a proposed 
federal administrative procedure statute, paralleling in general 
nature the minority report of the Attorney General's Committee. 
This federal proposal finally was presented to and received. the 
approval of the House of Delegates of the American Bar Asso
ciation at its meeting held in March of 1944, and it was intro-. 
duced into Congress, sponsored by the Association. This measure, 
after being thoroughly studied by the Judiciary Committees of 
Congress and revised in many particulars, was finally adopted on 
June 11, 1946. It is known as the Federal Administrative Pro
cedure Act. 

Finally, the 1'fodcl State Administrative Procedure Act, after 
being held in abeyance pending Congressional action on the 
federal measure, was approved by the National Conference of 
Commissioners at its October, 19-16 annual meeting. For the 
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last fifteen years it has been available as an aid to states consid
ering such legislation. 

During the intervening years since the adoption .of the origirial 
Model Act, further considered study has been given the subject 
of administrative procedure at both federal and state levels. 

On April 29, 1953, the President of the United States, at the 
instance of the Chief Justice of the Supreme Court in his capacity 
as chairman of the Judicial Conference, called a conference 
concerning unnecessary delays, expense and volume of records in 
adjudication and rule-making proceedings in the federal agencies. 
Some 5 6 agencies were represented in this Conference. Also 
present were members of the Federal Judiciary, Federal trial exam
iners and members of the bar. The Conference formulated its 
recommendations and reported to the President in March, 1955. 

Also on July 10, 195 3, Congress, by Public Law 108, estab
lished the Commission on Organi::,.ation of the Executive Branch 
of the Government, known as the "Second Hoover Commission." 
One of the Task Forces of this Commission was the Task Force 
on Legal Services and Procedure. It consisted of 14 members 
under the Chairmanship of James M. Douglas, •former Chief 
Justice of the Supreme Court of Missouri. This Task Force under
took a major study of the procedures of federal administrative 
agencies. Its report included some 74 recommendations, together 
with proposed legislation for complete recodification of federal 
legal services and procedures. This report was submitted to 
Congress with the Hoover Commission Report dated March 
28, 1955. 

Subsequently, in May of 1955, the Board of Governors of the 
American Bar Association established a Special Committee on 
Legal Services and Procedure, under the chairmanship of Ashley 
Sellers, Esq., a member of the \1</ashington, D.C. Bar. This 
Committee, in cooperation with the Section on Administrative 
Law of the American· Bar Association, undertook a thorough 
re-examination of the Federal Administrative Procedure Act in 
the light of the recommendations of the Hoover Commission 
Task Force. As a result, a fiew "Code of Federal Administrative 

· Procedure" has been prepared and introduced into Congress. It 
was known as S-1070 of the 86th Congress. Many of the changes 
herein recommcnc.led in the revision of the Model State Adminis
trative Procedure Act herewith presented arc derived from S-1070. 
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At the same time, all through the years, there has been a 
substantial amount of activity at the state level. In recent years 
states statutes have been cnactc<l based in whole or in part on the 
Model State Administrative Procedure Act. 

* * * 
All of the foregoing activities have resulted. in a very substantial 

maturing of ideas with respect to administrative procedures which 
must be fair to the parties and at the same time effective from 
the standpoint of government. This ripening of thought has 
induced the National Conference of Commissioners on Uniform 
State Laws to undertake a revision of the 1946 edition of its 
Model Act. In 1958, a special committee was appointed for the 
purpose. The present revision is the result of committee studies 
and Conference action. 

Content of the Model State Administrative Proced11re Act 

A brief explanation of the content of the Model Act and the 
principles involved in it will be helpful. The act deals primarily 
with major principles, not with minor matters of detail. Every 
student of administrative law recognizes that many of the pro
cedural details involved in administrative action must necessarily 
vary more or less from state to state and even from agency to 
agency within the same state. Each state and each agency must· 
work out these details for itsdf according to the necessities of 
the situation. However, there are certain basic principles of 
common sense, justice, and fairness that can. and should prevail 
universally. The proposed act incorporates these principles, with 
only enough elaboration of detail to support the essential major 
features. 

The major principles embraced in the Act .as adopted by the 
Conference are: 

( 1) Requirement that each agency shall adopt essential pro
cedural rules, an<l, except in emergencies, that all rule 
making, both procedural and substantive, shall be accom• 
panied by notice to interested persons, and opportunity 
to submit views or information; 

( 2) Assurance of proper publicity for all administrative rules; 

(3) Provision for advance determination of the validity of 
administrative rules, and for "declaratory rulings," af• 
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fording advance determination of the applicability of 
administrative rules to particular cases; 

( 4) Assurance of fundamental fairness in administrative 
adjudicative hearings, particularly in regard to such mat
ters as notice, rules of evidence, the taking of official 
notice, the exclusion of factual material not properly 
presented and made a part of the record, and proper 
separation of functions; 

( 5) Assur_ance of personal familiarity with the evidence on 
the part of the respc1nsible deciding officers and agency 
heads in quasi-judicial cases; 

(6) Provision for proper proceedings for and scope of judi:
cial review of administrative orders, thus assuring cor
rection of administrative errors. 

There is no good reason w by these general principles should 
not govern throughout the entire administrative structure. They 
are not details; they are essential safeguards of fairness in the 
administrative process. Yet too many state statutes are altogether 
deficient in regard to them. 

Recent years have, however, been bringing forth in many 
quarters profound apprehension over the undisciplined growth of 
administrative powers, and this is the reason why the Congress 
and ~everal state legislatures have been sufficiently concerned to 
take affirmative action. 

The Model State Administrative Procedure Act is offered by 
the National Conference of Commissioners in the hope that it 
will serve a good purpose in states that may be considering the 
adoption of such legislation or the revision of acts already on 
the statute books. The Model Act will, of course, require careful 
adjustment to the special statutory conditions peculiar to the state 
under consideration, but the general principles set forth are of 
universal applicability and the suggested language will also be 
found helpful. 
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REVISED MODEL STATE ADMINISTRATIVE 

PROCEDURE AcT* 

AN Acr Concerning Procedure of State Administrative Agencies 
and Revie\v of Their Determinations. 

[Be it enacted. . . . ·. . . .] 
1 SECTION 1. [Definitions.] As used in this Act: 
2 ( 1) "agency" means each state [board, commission, de-
3 partment, or officer], other than the legislature or the courts, 
4 authorized by law to make rules or to determine contested 
5 cases; 

COMMENT 

The sev<:ral sections of the Revised Model Act are annotated with appro
priate comments and also by setting forth the corresponding or related 
provisions of the Federal Administrative Procedure Act, thus affording 
oppornrnity for comparison with the measure designed to cover the much 
larger and more complex federal agencies. 

The following are the provisions of the Federal Administrative Proce
dure Act corresponding to Section 1 ( 1) of the Revised Model Act: 

"SEC. 2(a). Agency.-'Agency' means each authority (whether or not 
within or subject to review by another ::igency) of the Government of the 
United States other than Congress, the courts, or the governments of the 
possessions, Territories, or the District of Columbia. Nothing in this Act 
shall be construed to repeal delegations of authority as provided by law. 
Except as to the requirements of section 3, there shall be excluded from 
the operation of this Act ( 1) agencies composed of represc:ntatives of 
organizations of the partic•s to the disputes determined by them, (2) 
courts-martial and military commissions, ( 3) military or naval authority 
exercised in the .field in ti:1.1-~ of war or in occupied territory, or ( 4) func
tions which by 1::nv expire on the termination of present hostilities, within 
any .fixr...l period thereafter, or before July 1, 1947, and the functions con~ 
£erred by the following statutes: Selective Training and Service Act of 
1940; Contract Settlement Act of 19-14; Surplus Property Act of 1944." 

It will be not-c:(l that the term "agency" in the Mo<le1 Act is made aJl 
inclusive. It is desirable that it be so, although it is not alw::iys possible to 
get it through the legislature in that form. In Michig:.10, for example, the 
\X'orkmen's Compensation Commission, the Employment Security Com-

• The National Conference of Commissioners on Uniform State Laws in the 
promulg;1tion of irs Uniform A::ts urges, with the endorsement of the American 
Bar Association, their enactment in each jurisdiction. \Xll1erc there is a demand 
for an Act coverinr, the subject 111:1t1er in a substantial number of the states, hut 
where in the judgment of tlie National Conf creme of Commissioners on Uniform 
State Laws it is not a subject upon which uniformity between the stares is necessary 
or dcsirablc, bur wl1ere it would be helpful co have Jcgislation which would tend 
toward uniformity where enacted, Acts on such subjects are promulgated as 
Model Acts. 
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mission, the Department of Revenue, an<l the Public Service Commission 
have been expressly exclu<lcd from the term "agency." 

It may also be desirable, at lease in certain states, to add some of the city 
or county agencies. \X'here they have substantial powers ovcL· persons and 
property it is proper to expect them to be governed by the same procedural 
standards as those prescribed for statewide agencies. 

6 (2) (!contested case" means a proceeding, including but 
7 not restricted to ratemaking, [price fixing), and licensing, 
8 in which the legal rights, duties, or privileges of a party 
9 are required by law to be determined by an agency after 

10 an opportunity for hearing; 

COMMENT 

The corresponding section of the Federal Administrative Procedure Act 
reads as follows: 

"SEC. 2 ( d). Order and Adjudication.-'Order' means the whole or any 
part of the final disposition ( whether affirmative, negative, injunctive, or 
declaratory iri form) of any agency in any matter other than rule making 
but including licensing. 'Adjudication' means agency process for the 
formulation of an order." 

The term "contested case" is used in the Model Act, instead of the word 
"adjudication" as found in the Federal Act, to avoid the possible confusion 
in terminolo,gy that might result from the face that ratemaking under the 
Federal Act is classified as "rule making" with special procedures applica
ble to it, whereas under the Model Act it is desired to apply the contested 
case procedures to ratemaking. 

"Price .fixing" is bracketed for two reasons, .first, certain states do not 
have price fixing laws and hence will not wish to include the reference, 
and, second, some states that have price fixing on their statute books may 
prefer to utilize less formal procedures than those set up for contested 
cases under the Model Act. 

11 ( 3) ((license" includes the whole or part of any agency 
12 . permit, certificate, approval, registration,- charter, or similar 
13 form of permission required by law, but it docs not include 
14 a license required solely for revenue purposes; 
15 ( 4) "licensing" includes the agency process respecting 
16 the grant, denial, renewal, revocation, suspension, annul~ 
17 ment, withdrawal, or amendment of a license; 
18 ( 5 ) "party" means each person or agency named or acl~ 
19 mitted as a party, or properly seeking and entitled as of 
20 right to be admitted as a party; 
21 ( 6) "person" means any individual, partnership, corpora-
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22 tion, assonat1on, governmental subdivision, or public or 
23 private organi;rntion of any character other than an agency; 
24 (7) "rule" means each agency statement of general appli-
25 cability that. implements, interprets, or prescribes law or 
26 policy, or describes the organizadon, procedure, or practice 
27 requirements of any agency. The term includes the amend-
28 ment or repeal of a prior rule, but docs not include (A) 
29 statements concerning only the internal management of an 
30 agency and not affecting private rights or procedures avail-
31 able to the public, or (B) declaratory rulings issued pur-
32 suant to Section 8, or (C) intra-agency memoranda. 

COMMENT 

The corresponding section of the Federal Administrative Procedure Act 
reads as follows: 

"SEC. 2(c). R1tle rmd R1de Making.-'Rule' means the whole or any 
part of an agency statement of general or particular applicability and 
future eff cct designed to implement, interpret, or prescribe law or policy 
or to describe the organization, procedure, or practice requirements of any 
agency, and includes the approval or prescription for the future of rates, 
wages, corporate or financial structures or reorganizations thereof, prices, 
facilities, appliances, services or allowances therefor or of valuations, costs, 
or accounting, or practices bearing upon any of the foregoing. 'Ru]c mak
ing' means agency process for the formulation, amendment, or reva.I of a 

I " . ru. e. 
The phrase "or particular applicability" in the federal act is omitted 

from the Model Act, thus limiting its scope but clarifying its meaning. 
Attention should be called to the fact that rules, like statutory provisions, 
may be of "general applicability" even though they may be of immediate 
concern to only a single person or corporation, provided the form is general 
and others who may qualify in the future will fall within its provisions. 

1 SECTION 2. [P1tblic Information; Adoption of R11les; 
2 A11dlability of Rules and Orders.] 
3 (a) In addition to other rule-making requirements im-
4 posed by law, each agency shal 1: 
5 ( 1) adopt as a rule a description of its organization, 
6 stMing the general course and method of its operations 
7 and the methods whereby the public may obtain informa-
8 tion or make submissions or requests; 
9 ( 2) adopt ru lcs of practice setting forth the nature and 

10 requirements of all formal and informal procedures avail-
11 able, including a description of all forms and instructions 
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12 used by the agency; 
13 ( 3) make avaiiable for public inspection all rules and 
14 all other written statements of policy or interpretations 
15 formulated, adopted, or used by the agency in the dis-
16 charge of its functions; 
17 ( 4) make available for public inspection all final 
18 orders, decisions, and opinions. 
19 ( b) No agency rule, order, or decision is valid or effective 
20 against any person or party, nor may it be invoked by the 
21 agency for any purpose, until it has been made available for 
22 public inspection as herein required. This provision is not 
23 applicable in favor of any person or party who has actual 
24 knowledge thereof. 

COMMENT 

This section goes far beyond the provisions of Section 2 of the original 
Model State Administrative Procedure Act. Public information is substan• 
tially increased in scope. Subsection (a) ( 1) is made mandatory, whereas 
under the original act the obligation to promulgate descriptions of organ
ization and the general course of operations was required only "so far as 
practicable." Also included are recommendations of the Hoover Commis
sion Task Force to the effect that statements of policy and interpretive 
materials, as well as rules, orders, and opinions shall be made available for 
public inspection. Finally, the sanctions of Subsection (b) are included for 
the first time. 

The corresponding provisions of the Federal Administrative Procedure 
Act are as follows: 

"SEC. 3. Except to the extent that there is involved ( 1) any function 
of the United Srntes requiring secrecy in the public interest or (2) any 
matter relating solely to the internal management of 2.11 .tgency-

" (a) Rttles.-Every agency shall separately state and currently publish 
in the Federal Register (1) descri prions of its central and field organiza
tion including delegations by the agency of final nuthority and the estab
lished places at which, and methods whereby, the public may sernre infor
mation or make submittals or requests; (2) statements of the general 
course and method by which its functions are channeled and determined, 
including the namre and requirements of all formal or informal procedures 
available as well as forms and instructions as to the scope and contents of 
all papers, reports, or examinations; and ( 3) substantive rules adopted as 
authorized by law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of the public, but 
not rules addressed to and served upon 1umed persons in accordance with 
law. No person shall in any manner be required to resort to organi,.ation 
or procedure not so published. 
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"(b) OfJi11iom and Order1.-Evcry agency shall publish or, in accord
ance with published rule, make available LO public inspection all final 
opinions or orders in the adjudication of cases ( except those required for 
good cause to be held confidential and not cited as precedents) and all 
rules. 

" ( c) Public Records.-Save as otherwise required by statute, matters of 
official record shall in accordance with published rule be made available to 
persons properly and directly concerned except information held confi
dential for good cause found." 

1 SECTION 3. [Procedttre for Adoption of Rules.] . 
2 (a) Prior to the adoption, amendment, or repeal of any 
3 rule, the agency shall: 
4 ( 1) give at least 20 days' notice of its intended action. 
5 The notice shall include a statement of either the terms or 
6 . substance of the intended action or a description of the 
7 subjects and issues involved, and the tirne when, the place 
8 where, and the manner in which interested persons may 
9 present their views thereon. The notice shall be mailed to 

10 all persons ·-.vho have made timely request of the agency 
11 for advance notice of its rule-making proceedings an<l 
12 shall be published in [here insert the medium of publica-
13 cation appropriate for the adopting state}; 
14 ( 2) afford all interested persons reasonable opportu-
15 nity to submit data, views, or arguments, orally or in 
16 writing. In case of substantive rules, opportunity for oral 
17 hearing must be granted if requested by 25 persons, by a 
18 governmental subdivision or agency, or by an association 
19 having not less than 25 members. The agency shall con-
20 sider fully all written and oral submissions respecting the 
21 proposed rule. Upon adoption of a rule, the agency, if 
22 requested to do so by an interested person either prior to 
23 adoption or within 30 days thereafter, shall issue a· concise 
24 statement of the principal reasons for and against its 
25 adoption, incorporating therein its reasons for overruling 
26 the considerations urged against its adoption. 
27 ( b) If an agency finds that an imminent peril to the 
28 public health, safety, or welfare requires adoption of a 
29 rule upon fewer thc.11 20 days' notice and states in writing 
30 its reasons for that finding, it may proceed without prior 
31 notice or hearing or upon any abbreviated notice and hear-
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32 ing that it finds practicable, to adopt an emergency rule. 
33 The rule may be dTcctive for a period of not longer than 
34 120 clays [renewable once for a period not exceeding 
35 ------ days}, but the adoption of an identical rule 
36 under ~ubscctions (a) (1) and (a) ( 2) of this Section is 
3 7 not pr eel udcd. 
38 ( c) No rule hereafter adopted is valid unless adopted in 
39 substantial compliance with this Section. A proceeding to 
40 contest any rule on the ground of non-compliance with the 
41 procedural requirements of this Section must be commenced 
42 within 2 years from the effective date of the rule. 

COMMENT 

This section corresponds to, but is a substantial enlargement of the re
quirements of Section 2 ( 3) of the original Model State Administrative 
Procedure Act. It prescribes the s1Jecific method of giving advance notice 
of intended rule making. Also it insures, so far as feasible, that all inter
ested persons will have an opportunity .to present their views, and it adopts 
a Hoover Commission Task Force recommendation intended to give some 
degree of assurance that the agency will, in fact, consider the arguments 
advanced by the affected parties. Finally in subsection (c) it includes a 
sanction of considerable force. 

The corresponding provisions of the Federal Administrative Procedure 
Act are as follows: 

"SEC. 4. Except to the extent that there is involved ( 1) any military, 
naval, or foreign affairs function of the United States or ( 2) any matter 
relating to agency management or personnel or to public property, loans, 
grants, benefits, or contracts-

" (a) Notice.-Gcneral notice of proposed rule-making shall be pub
lished in the Federal Register (unless all persons subject thereto arc named 
and either personally served or otherwise have actual notice thereof in 
accordance with law) and shall include ( 1) a statement of the time, place, 
and namre of public rule-making proceedings; ( 2) reference to the 
authority under which the rule is proposed; and ( 3) either the terms or 
substance of the proposed rule or a description of the subjects and issues 
involved. Except where notice or hearing is required by stattHe, this sub
section shall not apply to interpretative rules, general statements of policy, 
rules of agency organization, procedure, or practice, or in any situation in 
which the agency for good cause finds ( and incorporates the finding and a 
brief statement of the reasons therefor in the rules issued) that notice and 
public procedure thereon are imprncticablc, unnecessary, or contrary to rhe 
public interest. 

" ( b) Proced1tres.-Aftcr notice required by this section, the agency 
shall afford interestctl persons an opportunit}' to part id pare in the rule
making through submission of written data, views, or arguments with or 
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without opportunity to present the same orally in any manner; and, after 
consideration of all relevant matter presented, the agency shall incorporate 
in any rules adopted a concise general statement of their basis and purpose. 
Where rules arc required by statute to be made on the record after oppor
tunity for an agency hearing, the requirements of sections 7 and 8 shall 
apply in place of the provisions of this subsection." 

It should be noted that. the Revised 1'.fodd Act goes beyond the Federal 
Act by requiring notice prior to the promulgation of "intcqm.:rative rules, 
general statements of policy, [and} rules of agency organization, procedure, 
or practice." This accords with the Hoover Commission Task Force recom
mendations and seems wholly desiraLie although it may involve a certain 
amount of administrative inconvenience in application in certain agencies. 

1 SECTION 4. [Filing and Taking Effect of Rttles.] 
2 (a) Each agency shall file in the office of the [Secretary 
3 of State] a certified copy of each rule adopted by it, includ-
4 ing all rules existing on the effective date of this Act. The 
5 [Secretary of State) shall keep a permanent register of the 
6 rules open to public inspection. 
7 (b) Each rule hereafter adopted is effective 20 days after 
8 .filing, except that: 
9 ( 1) if a later date is required by statute or specified in 

10 the rule, the later date is the effective date; 
11 (2) subject to applicable constitutional or statutory 
12 provisions, an emergency rule becomes effective immedi-
13 ately upon filing with the [Secretary of State], or at a 
14 stated date less than 20 days thereafter, if the agency finds 
15 that this effective date is necessary because of imminent 
16 peril to the public health, safety, or welfare. The agency's 
17 finding and a brief statement of the reasons therefor shall 
18 be filed with the rule. The agency sha11 take approprfr1.te 
19 measures to make emergency rules known to the persons 
20 who may be ~ffected by them. 

COMMENT 

This section differs from the corresponding section of the original 
Model State Administrative Procedure Act by making the rule effecmal 20 
days after filing instead of on the filing date. This is a more realistic 
arrangement. 

The corresponding provisions of the Federal Administrative Procedure 
Act rca<l as follows: 

"Snc. 4 ( c). Eff cctive Datcs.-Thc required publication or service of 
any substantive rule ( other than one graming or recognizing exemption or 
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relieving restriction or interpretative rules nnd statements of policy) shall 
be made not less tlun thirty days prior to the effective date thereof except 
as otherwise provided by the agency upon good cause found and published 
with the rule." 

1 SECTION 5. [Pttbliccrtion of Rttles.] 
2 (a) The [Secretary of State} shall compile, index, and 
3 publish all effective rules adopted by each agency. Com-
4 pilations shall be supplemented or revised as often as neces-
5 sary [and at least once every 2 years]. 
6 _(b) The [Secretary of State} shall publish a [monthly] 
7 bulletin setting forth the text of all rules filed during the 
8 preceding [month] excluding rules in effect upon the adop-
9 tion of this Act. 

10 ( c) The [Secretary of State] may omit from the bulletin 
11 or compilation any rule the publication of which would be 
12 unduly cumbersome, expensive, or otherwise inexpedient, 
13 if the rule in printed or processed form is made available 
14 on application to 'the adopting agency, and if the bulletin or 
15 compilation contains a notice stating the general subject 
16 matter of the omitted rule an<l stating how a copy thereof 
17 may be obtained. 
18 ( d) Bulletins and compibtions shall be made available 
19 upon request to [agencies and officials of this State} free 
20 . of charge and to other persons at prices fixed by the [Secre-
21 tary of State] to cover mailing and publication costs. 

COMMENT 

Basic principles of fairness require that before individuals are required 
to comply with administrative rules, a reasonable ~.ttempt should be made 
to give notice and opportunity to become familiar with their contents. 
Sections 3 and 5 should accomplish the desired result. Similar considera
tions gave rise to the Fedenl Register Act adopted by Congress in 1935. 
That act provides for the filing with and the serial publication of admin
istrative rules by a division of the National Archives Establishment. Fed
eral Register Act, 44 U.S.C.A., Secs. 302 ,!ncl 303. Section 307 of that act 
provides that no rule shall be valid as against any person who has not had 
actual knowledge thereof until it has been filed and made available for 
public inspection. In view of the fact that the Federal Register Act already 
covers the: subject of publication of Federal administrative rules, no pro
vision corresponding to Section 5 of the lvfodel Sutc Act is to be found in 
the Federal Administrative Procedure Act. 
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1 SECTION 6. [Petition for Adoption of Rules.] An in-
2 terested person may petition an agency requesting the 
3 .promulgation, amendment, or repeal of a rule. Each agency 
4 shall prescribe by ruJe the form for petitions and the pro-
5 ceclure for their submission, consideration, and disposition. 
6 Within 30 days after submission of a petition, the agency 
7 either shall deny the petition in writing ( stating its reasons 
8 for the denials) or shall initiate rule-ma Ling proceedings in 
9 accordance with Section 3. 

COMMENT 

The original Model Act contained the substance of the first two sen
tences, but the third sentence has been added, in conformity with recom
mendations of the Hoover Commission Task Force, to bring pressur:e to 
bear on the agency to induce action on petitions. 

The corresponding provision of the Federal Administrative Procedure 
Act reads as follows: · 

"SEC. 4 ( d). Petitiom.-Every agency shall accord any interested per
son the right to petition for the issuance, amendment, or repe-al of a rule." 

1 SECTION 7. [Decltl1'atory ]11dgrnent on Validity or App!i-
2 cability of Rules.] The validity or applicability of a rule 
3 may be determined in an action for declaratory judgment 
4 in the [District Court of ... County J, if it is alleged that 
5 the rule, or its threatened application, interferes with or 
6 impairs, or threatens to interfere with or impair, the legal 
7 rights or privileges of the plaintiff. The agency shall be 
8 made a party to the action. A declaratory judgment may be 
9 rendered whether or not the plaintiff has requested the 

10 agency to pass upon the validity or applicability of the rule 
11 in question. 

CoMMEN'r 

It should be noted that in Section 3 setting up the procedure for the 
adoption of rules, it is provided in subsection ( c) that failure to comply 
substamially with the prescribed procedures shall be ground for invalicht
ing the rnle. However, actions on this ground must be brought within two 
years, whereas no such time limitation is included in Section 7. 

Under the Federal Administrative Procedure Act rule making is review
able under the provisions of the section dealing with judicial review of 
administrative orders. Hence, there is no section in that act similar to 
Section 7. 

• • • 
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1 SECTION 8. [Decl(trrttory R1tlings by /1gencies.] Each 
2 agency shall provide by rule for the filing and prompt dis-
3 position of petitions for declaratory rulings as to the appli-
4 cability of any statutory provision or of any rule or order 
5 of the agency. Rulings disposing of petitions have the same 
6 status as agency decisions or orders in contested cases. 

COMMENT 

The following is the corresponding provision of the Federal Administra
tive Procedure Act: 

"SEC. 5 ( d). Decla-rtttory Orders.-The agency is authorized in its sound 
discretion, with like effect as in the case of other orders, to issue a declara
tory order to terminate a controversy or remove uncertainty." 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

SECTION 9. [Contested Cases; Notice; Hectring; Records.] 
(a) In a contested case, all parties shall be afforded an 

opportunity for hearing after reasonable notice. 
(b) The notice shall include: 

( 1) a statement of the time, place, and nature of the 
hearing; 

( 2) a statement of the legal authority and jurisdiction 
under which the hearing is to be held; 

( 3) a reference to the particular sections of the statutes 
and rules involved; 

( 4) a short anJ plain statement of the matters asserted. 
If the agency or other party is unable to state the matters 
in detail at the time the notice is served, the initial notice 
may be limited to a statement of the issues involved. 
Thereafter upon application a more definite and detailed 

statement shall be furnished. 
( c) Opportunity shall be afforded all parties to respond 

and present evidence and argument on all issues involved. 
( d) Unless precluded by law, informal disposition may 

be made of any contested case by stipulation, agreed settle

ment, consent order, or default. 
( e) The record in a contested case shall include: 

( 1) all pleadings, motions, intermediate rulings; 
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24 (2) evidence received or considered; 
25 ( 3) a statement of matters officially noticed; 
26 ( 4) questions and offers of proof, objections, and rul-
27 ings thereon; 
28 ( 5) proposed findings and exceptions; 
29 ( 6) any decision, opinion, or report by the officer 
30 presiding at the hearing; 
31 ( 7) all staff memoranda or data submitted to the 
32 hearing officer or members of the agency in connection 
33 with their consideration of the case. 
34 (f) Oral proceedings or any part thereof shall be tran-
35 scribed on request of any party. 
36 (g) Findings of fact shall be based exclusively" on the 
3 7 evidence and on matters officially noticed. 

COMMENT 

This section enlarges considerably upon the corresponding prov1s1ons 
of the original Model Act. TI1e contents of the notice are spelled out in 
greater detail, as are the contents of the record. Of especial significance is 
the provision that includes in the record "all staff memoranda submitted to 
the hearing officer or members of the agency in connection with their con
sideration of the case." In some circumstances it may prove desirable to go 
even further and prescribe that such staff memoranda shall be submitted 
for the record in time to permit adverse parties to offer evidence in reply. 
This careful specification of the content of the record is in accordance with 
the recommendations of the Hoover Commission Task Force report. 

The corresponding provisions of the Federal Administrative Procedure 
Act~: . 

"SEC. 5. In every case of adjudication required by statute to be deter
mined on the record after opportunity for an agency hearing, except to the 
extent that there is involved ( 1) any matter subject to a subsequent trial 
of the law and the facts de nova in any court; ( 2) the selection or tenure · 
of an officer or employee of the United States other than examiners ap
pointed pursuant to section 11; ( 3) proceedings in ·which decisions rest 
solely on inspecrions, tests, or elections; ( 4) the conduct of military, 
naval, or foreign affairs functions; ( 5) cases in which an agency is acting 
as an agent for a court; and ( 6) the certification of employee representa
tives-

" ( a) Persons enti tied to notice of an agency hearing shall be timely in
formed of ( 1) the time, place, and nature thereof; ( 2) the legal authority 
and jurisdiction under which the hearing is to be held; and ( 3) the 
matters of fact and law asserted. In instances in which private persons are 
the moving p:u-tics, other parties to the proceeding shall give prompt 
notice of issues controverted in face or law; and in other instances agencies 
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may by rule require responsive pleading. In fixing the times and places for 
hearing, due regard shall be had for the convenience and necessity of the 
p.irties or their rcprcscnt:uives. 

" ( b) The agency shall afford all interested parties opportunity for ( 1) 
the submission and consideration of facts, arguments, ofiers of settlement, 
or proposals of adjustment where time, the nature of the proc~eding, and 
the public interest permit, and ( 2) to the extent that the parties are 
unable so to determine any controversy by consent, hearing, and decision 
upon notice and in conformity with ·sections 7 and 8." 

1 SECTION 10. [R1tles of Evidence; Official Notice.] In con-
2 tested cases: 
3 ( 1) irrelevant, immaterial, or unclul y repetitious evidence 
4 shall be excluded. The rules of evidence as applied in 
5 [non-jury) civil cases in the [District Courts of this State) 
6 shall be followed. \V-hen necessary to ascertain facts not 
7 reasonably susceptible of proof under those rules, evidence 
8 not admissible thereunder may be admitted ( except where 
9 precluded by statute) if it is of a tyJX! commonly relied 

10 upon by reasonably prudent men in the conduct of their 
11 affairs. Agencies shall give effect to the rules of privilege 
12 recognized by law. Objections to eviclentiary offers may be 
13 made and sh8ll b~ noted in the record. Subject to these 
14 requirements, when a hearing will be expedited and the 
15 interests of the parties will not be prejudiced substantially, 
16 any part of the evidence may be receivc<l in written form; 
17 [ ( 2) documentary evidence may be received in the form 
18 of copies or excerpts, if the original is not readily available. 
19 Upon request, parties shall be given an opportunity to 
20 compare the copy with the original;) 
21 ( 3) a party may conduct cross-examinations required for 
22 a full and true disclosure of the facts; 
23 ( 4) notice may be taken of judicially cognizable facts. 
24 In addition, notice may be taken of generally recognized 
25 technirnl or scientific facts within the agenc.y's specialized 
26 knowledge. Parties shall be notified either before or during 
27 the hearing, or by reference in preliminary reports or other-
28 wise, of the material noticed, including any staff memoranda 
29 or data, and they shall be afforded an opportunity to contest 
30 the material so noticed. The agency's exp~riencc, technical 
31 competence, an<l specialized knowledge may be utilized in 
32 . the evaluation of the evidence. 
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In this sccrion, two substantial changes from the original Mo<lel Act are 
included: ( l) Agencies are required ( not merely permitted) to exclude 
irrelevant, immaterial and unduly repetitious evidence; ( 2) agencies are 
required to foJlow the rules of evidence rip plied in [non-jury] civil cases 
in the state courts (subject to the "escape clause" in cases of hardship). 
Accordingly the standards of proof in administrative adjudication are 
quatcd in reasonable degree :rnd so far as possible with those applicable 
in the courts, thus leading to uniform t.tc;,itment of evidence in all types of 
adjudication within the state. The phrase "non-jury" is bracketed be
cause in some states it is difficult to differentir.te between the rules fol
lowed in jury and non-jury cases. 

It is difficult to provide ~ny single standard of evidence which is suitable 
for all agencies: in all circumstances. A review of State legislation in this 
area reveals wide departures from the standards of the present Model Acc. 
The departures arc in all directions-some, in the direction of permitting 
the agencies to receive any testimonial offer; others, in the direction of 
limiting them to common law rules of evidence. The proposed language 
represents a compromise that owes much to the suggestions of the Hoover 
Commission Task Force and to provisions in tbe California, Michigan, 
North D::ikota, Virginia, and \"Xlisconsin statutes. 

In addition to these two changes which are of substantial importance, 
several minor refinements in the provisions of the original Model Act are 
included. 

Provision is made in subsection ( 2) for use of copies of documentary 
evidence. This subsection is bracketed to indicat(: that it is intended for 
states wht"re the rules of evidence applied in court proceedings impose 
stricter limits on the use of copies of documentary evidence. 

Again the right of cross-examination is made more explicit than in the 
original Model Act by the use of language similar to that found in the 
Federal Administrative Procedure Act. 

The following are the corresponding provisions of the Federal Act: 
"SEC. 7 ( c). Evidencc.-Except as statutes otherwise provide, the pro

ponent of a rule or order shall have the burden of proof. Any ornl or 
documentary evidence may Ix. received, but every agency shall as a matter 
of policy provide for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence and no sanction shall be imposed or rule or order be 
issued except upon consideration of the whole record of such portions 
thereof as may be cited by any party and as supported by and in accordance 
with the reliable, probative, and substantial evidence. Every party shall 
have the right to present his case or defense by oral or documentary evi
dence, to submit rebuttal evidence, and to conduct such cross-examination 
ns may be required for a full and true disclosure of the facts. In mle
making or dctc:rmining claims for money or benefits or applications for 
initial licenses any ngency may, where the interest of any party will not be 
prejudicccl thereby, adopt procedures for the submission of all or part of 
the evidence in written form. 
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"SEC. 7 ( c). Recorcl.-The transcript of testimony and exhibits, to
gether with all papers and requests filed in the proceeding, shall constitute 
the exclusive record for decision in accordance with section 8 and, upon 
payment of hwfully prescribed costs, shall be made available to the parties. 
\"v'here any agency decision rests on official notice of a material fact not 
appearing in the evidence in the record, any party shall on timely request 
be aHorded an opportunity to show the contrary." 

1 SECTION 11. [Examination of Evidence by Agency.] 
2 When in a contested case a majority of the officials of the 
3 agency who are to render the final <lecision have not heard 
4 the case or read the record, the decision, if adverse to a 
5 party to the proceeding other than the agency itself, shall 
6 not be made until a proposal for decision is served upon 
7 the parties, and an opportunity is afforded to each party 
8 adversely affected to file exceptions and present briefs and 
9 oral argument to the officials who are to render the deci-

10 sion. The proposal for decision shall contain a statement of 
11 the reasons therefor and of each issue of fact or law neces-
12 sary to the proposed decision, prepared by the person who 
13 conducted the hearing or one who has read the ·record. The 
14 parties by ·written stipulation may waive compliance with 
15 this section. 

COMMENT 

The purpose of this section is to make certain that those persons who 
are responsible for the decision shall have mastered the record, either by 
hearing the evidence, or reading the record or at the very least receiving 
briefs and hearing oral argument. It is intended to preclude "signing on 
the dotted line." 

The corresponding provisions of the Federal Administrative Procedure 
Act are: 

"SEC. 8 (a). Action by S1tbordi11ates.-In cases in which the agency has 
not presided at the reception of the evidence, the oHicer who presided ( or, 
in cases not subject to subsection (c) of section 5, any other officer or 
officers qualified to preside at hearings pursuant to section 7) sh::dl initially 
decide the case or the agency shall require ( in specific cases or by general 
rule) the entire record to be certified to it for initial decision. \'v'henevcr 
such officers make the initial decision and in the absence of either an 
appeal to the agency or review upon motion of the agency within time 
provided by rule, such decision shall widiouc further proceedings then 
become the decision of the agency. On appc:11 from or review of the 
initial decisions of such officers the agency shall, except as it may limit the 
issues upon notice or by rule, have all the powers which it woul<l have in 
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milking the initial decision. \'o/henevcr the agency makes the initial deci
sion without having presided at the reception of the evidence, such ofiiccrs 
shall first recommend a dc:cision except that in rule making or determining 
applications for initial licenses, ( 1) in lieu thereof the agency may issue 
a tentative d~cision or any of its responsible officers may recommend a 
decision or ( 2) any such procc<lure may be omitted in any case in which 
the agency finds upon the record that due and timely execution of its 
functions imperatively and unavoidably so requires." 

1 SECTION 12. [Decisions and Orders.] A final decision or 
2 order adverse to a party in a contested case shall be in 
3 writing or stated in the record. A final decision shall include 
4 findings of fact and conclusions of law, separately stated. 
5 Findings of fact, if set forth in statutory language, shall be 
6 accompanied by a concise and explicit statement of the 
7 underlying facts supporting the findings. If, in accordance 
8 with agency rules, a party submitted proposed findings of 
9 fact, the decision shall include a ruling upon each proposed 

10 findjng. Parties shall be notified either personally or by 
11 mail of any decision or order. Upon request a copy of the 
12 decision or order shall be delivered or mailed forthwith to 
13 each party and to his attorney of record. 

COMMENT 

An attempt is here made to require agency findings to go beyond a mere 
statement of a general conclusion in the starutory language ( e.g., that 
"public interest, convenience and necessity" will be served) or in language 
of similar generality. The intent is to require the degree of explicitness 
imposed by such decisions as Sagincnv Broadcasting Company v. Federal 
Com.m-1mications Commission ( Ct. App. D.C., 1938), 96 Fed. 2d 554, 
where the court required a statement of the "basic or underlying facts." 
Several states have concerned themselves with this problem. Missouri has 
adopted the requirement that findings of fact and conclusions of law shall 
be "separated." North Dakota and Virginia require that findings shall be 
"explicit." The desire is to find the proper middle course between a 
detailed reciting of the evidence on the one hand and the bare statement 
of the conclusions of face or the "ultimate" facts on the other. The phrase 
"underlying facts supporting the finding" seems about right. 

The following are the provisions of the Federal Administrative Proce-
dure Act: · 

"SEC. 8(6). S11-bmittals and Decisions.-Prior to each recommended, 
initial, or tentative decision, or decision upon agency review of the decision 
of subordinate ofiiccrs the parties shall be aHordcd a reasonable oppor
nmity to submir for the consideration of the ofiicers participating in such 
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decisions ( 1) proposed findings and conclusions, or ( 2) exceptions to 
the decisions or recommended decisions of su borclinatc oflicers or to tenta
tive agency decisions, and ( 3) supporting reasons for such exceptions 
or proposed findings or conclusions. The record shall show the ruling 
upon each such finding, conclusion, or exception presented. All decisions 

. ( including initial, rccornmendec.l, or tenrati vc decisions) shall become a 
part of the record and include a statement of ( 1) findings and conclusions, 
as well as the reasons or ba~is therefor, upon all the material issues of fact, 
law, or discretion presented on the record; and ( 2) the appropriate rule, 
order, sanction, relief, or denial thereof." 

1 SECTION 13. [Ex Parte Consttltc1tions.] Unless required 
2 for the disposition of ex pa-rte matters authorized by law, 
3 members or employees of an agency assigned to render a 
4 decision or to make findings of fact and conclusions of law 
5 in a contested case· shall not communicate, directly or in-
6 directly, in connection with any issue of fact, with any 
7 person or party, nor, in connection with any issue of law, 
8 with any party or his representative, except upon notice and 
9 opportunity for all parties to participate. An agency member 

10 ( 1) may communicate with other members of the 
11 agency, and 
12 (2) may have the ai<l and advice of one or more per-
13 sonal assistants. · 

COMMENT 

This section is intended to preclude litigious facts reaching the deciding 
minds without getting into the record. Also precluded is ex parte discus
sion of the law with the party or his representative. No objection is 
interposed to discussion of the law with other persons, e.g., the attorney 
general, or an outside expert. 

The following are somewhat rebted provisions of the Federal Admin
istrative Procedure Act: 

"SEC. 5 ( c). Sepc1ration of Ftmctions.-Thc same officers who preside 
at the reception of evidence pursuant to section 7 shall make the recom
mended decision or initial decision required by section 8 except where 
such officers become unavailable to the agency. Save to the extent required 
for the disposition of ex pcwte matters as authorized by law, no such 
officer shall consult any person or party on any fact in issue unless upon 
notice and opportunity for all parries to participate; nor shall such of11cer 
be responsible to or subject co the supervision or direction of any officer, 
employee or agent engaged in the performance of investigative or prose
cuting functions for any agcacy. No oDicer, employee, or agent engaged 
in the performance of investigative or prosecuting functions for any 
agency in any case shall, in that or a factually rcbtc<l case, participate or 
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advise in the ctecision, recommended decision, or agency review pursuant 
to sccdon 8 except as witness or counsel in public proceedings. This sub• 
section shall not apply in determining applications for initial licenses 
or to proceedings involving the valicliry or application of rates, facilities, 
or practices of public utilities or carriers; nor shall it be applicable in any 
manner to the agency or any member or members of the body comprising 
the agency." 

1 
2 
3 
4 
5 
6 
7. 
8 
·9 

}\~ 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

SECTION 14. [Licenses.] 
(a) When the grant, denial, or renewal of a license is 

required to be preceded by notice and opportunity for hear
ing, the provisions of this Act concerning contested cases 
apply. 

(b) \X'hen a licensee has made timely and· sufficient 
application for the renewal of a license or a new license with 
reference to any activity of a continuing nature, the existing 
license does not expire until the application has been finally 
determined by the agency, and, in case the application is 
denied or the terms of the new license limited, until the 
last day for seeking review of the agency order or a later 
date fixed by order of the reviewing court. 

(c) No revocation, suspension, annulment, or with
drawal of any license is hwful unless, prior to the institution 
of agency proceedings, the agency gave notice by mail to 
the licensee of facts or conduct which warrant the imcnclcd 
action, and the licensee was given an opportunity to show· 
compliance with all lawful requirements for the retention 
of the license. If the agency finds that public health, safety, 
or welfare imperatively requires emergency action, and in
corporates a finding to that efft.. · t in its order, summary 
suspension of a license may be ordered pending proceedings 
for revocation or other action. These- proceedings shall be 
promptly instituted and determined. 

COMMENT 

In this revision of the Model State Administrative Procedure Act licens• 
ing has been specifically included among "contested cases" ( sec Section 
1 ( 2) and ( 3), anJ, in view of the widespread importance of the subject 
in state ,1{foirs, it would seem desirable to take notice of certain other 
facets of the matter. Hence rhis section is included. There is a corre• 
sponding provision in the federal Administrative Procedure Act reading 
as follows: 
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"Snc. 9 ( b). In any case in which application is made for a license re
quired by law the agency, with due regard to the rights or privileges of 
all the interested parties or adversely affected persons and with reasonable 
dispatch, shall set an<l complete any proceedings required to be conducted 
pursuant to sectioi1s 7 and 8 of this Act or other proceedings required 
by law and shall make its decision. Except in cases of willfulness or 
those in which public health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of any license shall 
be lawful unless, prior to the institution of agency proceedings therefor, 
facts or conduct which may warrant such action shall have been called to 
the attention of the licensee by the agency in writing and the licensee 
shall have been accorded opportunity to demonstrate or achieve com
pliance with all lawful requirements. In any case in which the licensee 
has, in accordance with agency rules, made timely and sufficient applica
tion for a renewal or a new license, no license with reference to any 
activity of a continuing nature shall expire until such application shall 
have been finally determined by the agency." 

1 SECTION 15. [Judicial Revf-ew of Contested Cases.] 
2 (a) A person who has exhausted all administrative reme-
3 dies available within the agency and who is aggrieved by 
4 a final decision in a contested case is entitled to judicial 
5 review under this Act. This Section does not limit utilization 
6 of or the scope of judicial review available under other 
7 means of review, redress, relief, or trial de novo provided 
8 by law. A preliminary, procedural, or intermediate agency 
9 action or ruling is immediately reviewablc if review of the 

10 final agency decision would not provide ~H1 adequate remedy. 
11 ( b) Proceedings for review are instituted by filing a 

12 petition in the [District Court of the --------
13 County} within [30] days after [mailing notice of] the final 
14 decision of the agency or, if a rehearing is requested, 
15 within [30) days after the decision thereon. Copies of the 
16 petition shall be served upon the agency and all parties of 
17 record. 
18 ( c) The filing of the petition does not itself stay en-
19 forcemcnt of the agency decision. The agency may grant, 
20 or the reviewing court may order, a stay upon appropriate 
21 terms. 
22 (d) \Vithin [30] days after the service of the petition, 
23 or within further time allowed by the court, the agency 
24 shall transmit to the reviewing court the original or a 
25 ccrtific<l copy of the entire rccor<l of the proceeding under 
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26 review. By stipulation of all parties to the review proccccl-
27 ings, the record may be shortened. A party unreasonably 
28 refusing to stipulate to limit the record may be taxed by 
29 . the court for the additional costs. The court may require or 
30 permit subsequent corrections or additions to the record. 
31 (e) If, before the date set for hearing, application is made 
32 to the court for leave to present additional evidence, and 
3 3 it is shown to the ·satisfaction of the court that the additional 
34 evidence is material and that there were good reasons for 
35 failure to present it in the proceeding before the agency, 
36 the court may order that the additional evidence be taken 
3 7 before the agency upon conditions determined by the court. 
38 The agency may· modify its findings and decision by reason 
39 of the additional evidence and shall file that evidence and 
-40 any modifications, new findings, or decisions with the re-
41 viewing court. 
42 (f) The review shall be conducted by the court without 
43 a jury and shall be confined to the record. In cases of alleged 
44 irregularities in procedure before the agency, not shown 
45 in the record, proof thereon may be taken in the court. The 
46 court, upon request, shall hear oral argument and receive 
47 written briefs. 
48 (g) The court shall not substitute its judgment for that 
49 of the agency as to the weight of the evidence on questions 
50 of fact. The court may affirm the decision of the agency or 
51 remand the case for further proceedings. The court may 
5 2 reverse or modify the decision if substantial rights of the 
5 3 appellant have been prejudiced because the administrative 
54 findings, inferences, conclusions, or decisions are: 
5 5 ( 1 ) in violation of · constitutional or statutory pro-
56 visions; 
5 7 ( 2) in excess of the statutory authority ~f the agency; 
5 8 ( 3) made upon unlawful procedure; 
5 9 ( 4) affected by other error of law; 
60 ( 5 ) clearly erroneous in view of the reliable, proba-
61 tive, and substantial evidence on the whole record; or 
62 ( 6) arbitrary or capricious or characterized by abuse 
63 of discretion or clearly unwarranted exercise of discretion. 
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COMMEN'I' 

An important question that arises under subsection ( a) is whether or 
not the review provisions should be made exclusive and all other review 
provisions on the s1atutc books should be repealed. Each state will have 
to deal with this matter as the local circumstances dictate. On the one 
hand, if there is bt1t one mode and scope of review, the state procedural 
structure is greatly simplified. On the other h:rnd, local considerations, 
includfog practical considerations connected with obtaining adoption 
of the Model Act, may indicate or even require the retention, at least for 
the moment, of the pre-existing methods of judicial review. 

Two important changes are made in subsection (g) from the corre
sponding provisions in the original Model Act. 

First, the "substantial evidence rule" has been replaced by the "clearly 
erroneous rule," thus following the recommendation of the Hoover Com
mission Task Force and the American Bar Association Spedal Committee 
on Legal Services and Procedure. This change places court review of ad
ministrative decisions on fact questions under the same principle as that 
applied under the Federal Rules of Civil Procedure in connection with 
review of trial court decision. See Rule 52 (a). Also see United States v. 
U.S. Gy/,wm Company ( 1948), 333 U.S. 364, 68 Sup. Ct. 525, and 
Barron and Holtzoff, Federal Prrtctice and Procedure,' Par. 1133. This 
standard of review does not permit the court to "weigh" the evidence, or to 
substitute its judgment on discretionary matters, but it docs permit setting 
aside "clearly" erroneous decisions. Certainly a clearly erroneous decision 
should not be perrnitted to st.1nd. 

Second, it should be noted that "clearly unwarranted exercise of discre
tion" has been specifically equated to "arbitrary action"-as it should be. 
A clearly unwarranted exercise of discretion should be set aside. 

The following are the corresponding provisions of the Federal Adminis
trative Procedure Act: 

"SEC. 10. Except so far as (1) statutes preclude judicial review or (2) 
agency action is by law committed to agency discretion-

" (a) Right of Review.-Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved by such action 
within the meaning of any relevant stamre, shall be entitled to judicial 
review thereof. 

" ( b) Form and Ventte of Action.-The form of proceeding for judicial 
review shall be any special stanitory review proceeding relevant to the 
subject matter in any court specified by statute or, in the absence or inade
quacy thereof, any applicable form of legal action ( including actions for 
declaratory judgments or writs of prohibitory or mandatory injunction or 
habeas corpus) in any court of competent jurisdiction. Agency action 
shall be subject to judicial review in civil or criminal proceedings for 
judicial enforcement except to the extent that prior, adequate, and exclu
sive opportunity for such review is provided by law. 

" ( c) Rcviel(-'able Acts.-Every agency action made revicwablc by stat
ute and every final agency action for which there is no other adequate 
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remedy in any court shall be subject to jlldicial review. Any preliminary, 
procedural, or intermediate agency action or ruling nor directly reviewable 
shall be ~ubjl'ct to review upon the review of the final agency action. 
Except as otherwise expressly required b}' statute, agency action otherwise 
final shall be final for the purposes of this subsection whether or not 
there has been presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action meanwhile shall be inopera
tive) for an appeal to superior agency authority. 

" ( d) Interim R.elief.-Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the effective date of any 
action taken by it. Upon such conditions as may be required and to the 
extent necessary to prevent irrep1rablc injury, every reviewing court 
(including every court to which a case may be taken on appeal from or 
upon application for certiorari or other writ to a reviewing court) is 
authorized to issue all necessary and appropriate process to postpone the 
effective date of any agency action or to preserve status or rights pending 
conclusion of the review proceedings. 

" ( e) Scope of Review .-So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions of law, 
interpret constitutiomi.l and st~tutory provisions, and determine the 
meaning or applicability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreaso1wbly delayed; and 
(B) hold unlawful and set aside agency action, findings 1 and conclusions 
found to be ( 1) arbitrary,_ capricious, an al.i:;se of discretion, or other
wise not in accordance ·with law; ( 2) contrary to constitutional right, 
power, privilege, or immtrnicy; ( 3) in excess of statutory jurisdiction, 
authority, or limitations, or shofr of statutory right; ( 4) without ob
servance of procedure required by law; ( 5) unsupported by substantial 
evidence in any case subject to the requirements of sectiuns 7 and 8 or 
otherwise reviewed on the record of an agency hearing provided by statute; 
or ( 6) unwarranted by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In making the foregoing deter
minations the court shall review the whole record or such portions thereof 
as may be cited by any party, and due account shall be taken of the rule 
of prejudicial error." 

1 [SECTION 16. [Af1Peals.] An aggrieved party may obtain 
2 a review of any final judgment of the [District Court] 
3 under this Act by appeal to the [Supreme Court]. The 
4 appeal shall be taken as in other dvil cases.] 
1 [SECTim,: 17. [Severcthility.] If any provision of this Act 
2 or the application thereof to any person or circumstance is 
3 he.l<l invalid, the invalidity does not affect other provisions 
4 or applications of the Act which can be given effect without 
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5 the invalid prov1s1on or application, and for this purpose 
6 the provisions of this Act are severable.] 
1 SECTION 18. [RefJerd.] The following acts and parts of 
2 acts arc repealed: 
3 (1) 
4 (2) 
5 (3) 

COMMENT 

The preparation of this sccti'on will require careful and detailed work 
in each state. General repealers will ordinarily not suffice, and he11ce atten
tion must be paid to each agency enabling act and the changes necessary 
therein. 

1 SECTION 19. [Time of Taking Effect and Scope of Appli-
2 cation.] This Act takes effect ............ and ( except 
3 as to proceedings then pending) applies to all agencies and. 
4 agency proceedings not expressly exempted. 
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/\MEtmMim'r SE'r NO. l 

The amcnclmcntn of thi::; first set cover a number of 
arr.nn of concern clJncunned by the comr:iittcc. 'rhcy alno · 
addrcns thonc areas for which there seemed to be r;cncral 
agreement as to a corrective approach. They do not 
incorporate the office of hcnrin~ examiner~ proposal (sec 
No. 2) nor are they directed at the is~ucs involvine the 
LeRislative Joint Committee for Review of Rules. 

Specifically, Amendment Set No. 1 addresses the 
follo\~inr, problems with accompanyin~ corrective sur,~cstions: 

I. PUOLIC NOTICE AND ACCESS 

' 

(A) Informal information ~athering process to formulate 
rules. Sug~cstion: Require notice in the State 
Register and an open opportunity for participation. 
See Section 7, p. 4. 

(B) Copy of the proposed rule prior to hearinr,. 
Suggestion: Require notice of hearin~ (30 days 
prior to hearing) to include full text of proposed 

. rule. See Section 5, p. 3. 

1t). Public petition. Su~gestion: Require agencies 
to reply in writin~ within 30 days to every petition 
of 50 signatures which request action on~ rule and 
authorize the Attorney General to require the agency 
to hold a hearing on the su'bject of the petition if 
the agency refuses to do so under the initial citizens 
petition. Section 15, p. 8 • 

II. DEFINITION OF "RULE" - THE PRODLEr·1 OF "GUIDELINES" 
OR "INFORMAL RULE-MAKING" 

(A) Vagueness in definition of "Rule". Su[mestion: 
Amend to conform more closely to Model APA. Section 
1, p. 1. . 

(D) Legal ~tatus of statements or standards not adopted 
accordin~ to the process of the APA. Su~gestion: 
Specify, not have the "force and effect of law." See 
Section 8, p. ~-5, and Section 19, p.10. 

(C) Public access to informal rule-makin~. Su~~e~tion: 
(1) Require public notice of a~ency intent to adopt 
"state~cnt or standard of policy or interpretation of 
general applicnti.on • • • without rulP.-makinf~ hcnrin~"; 
(11) require notice to include text of propo3ed action; 

,, 
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III. 

(111) allow pctit:1on or 50 ulr;nnturcn to rc<1uirc a 
puhlic hearing on thn ntatcmcnt or ntandard; 
(iv) authori:~c the /\ttorney Genernl to rc(luir·c nn 
a~cncy to proccccl to atlopt ntatcrncnt or stanclnrd nn 
n l"Ulc; nncl (v) require ::;tntcmcntn or ntnndarclG not 
adopted an rulen to be publinhed in the state rc~intcr. 

MISCELLJ\NEOUS 

Additionally, there are within amendment No. 1 varioun 
sur.;~entionr, to help better orr:anize and clarify the APA •. 
The only other subs tan ti ve surmention which should be called 
to your attention is the nmcnrlmcnt that would have rules or 
statements or standards not adopted as rules go into effect 
20 days after publication in the state rer;i::;tcr rather than 
upon publication. See Section 9, p. 5 and Section 10, p. 6. 
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A l.>111 for an act 

Rclatinp; to Stutc J\dmini~trativc 
Proccdurcn • • • • 

DB rr ENACTED lJY •rm: LEGISLJ\'l'UHE OF 'rIIE S'l1J\'fE OF MINNESOTJ\: 

Section 1. Minnenota Statutes 1971, Section 15.0411, 

1s amended to read: 

15.0411 DEFINITIONS. Subdivision 1. For the purpone 

of section 15.0411 to •5~G4~~ 15.051 the terms defined in this 

section have the meanings ascribed to them. 

Subd. 2. "Agency" means any state officer, board, commission, 

bureau, division, department, or tribunal, other than a court, 

having a statewide jurisdiction and authorized by law to make rules 

or to adjudicate contested cases. Sections 15.0411 to ±5TG4~a 15,051 

do not apply to (a) agencies directly in the legislative or judicial 

branches, (b) emergency powers in Laws 1951, Chapter 694, Title III, 

Sections 301 to 307, (c) AaH±t-GePPeet~eRe-Gemm~ss~eR-aRa the 

Pardon Board, (d) ~Ae-¥eHtR-GeRseP¥at~eR-Geffim~se~eR,-te~ the 

(~: Department of Manpower Services, 4~• -~ke-G4FeeteP-ef-Me~lat4eR-gep~~eesT 

,fg,}--tRe-ae13aPtmeRt,-e4'.=-;;baeeP-aRa-~Ra1:1&t.Py,-tR-t ( e) the workmen's 

compensation commission. 

( 
.... 

J -

Subcl. 3. "Rule" includes every agency statement of general 
(C 

applicability and future ~ffect PefiHlat~aR, including the 

amendment, suspension, or repeal t~ereof, aaepte~-by-aH-ageRey, 

whethef>-w:ittt-eP-witheHt-pP:i:eP-heaP±Rfl-; made to implement or mal<:e 

specific the law enforced or administered by it or to govern its 

organization or procedure, but does not include (a) rc~ulntionn 

concerninc ~nly the internal management of the agency or other 

ar;encics, and which do not directly affect the ric;hts of or 

procedure available to the public; or (b) PHles-an~-PeeHlRtiaHs 

velatJ:ne- te-t;hP.-um HRr,erneH t,-t1 ± so !fl line ,-eP-Fe lea Ern-0 f- aAy-r~e p1-, eH 

eemm4tte~-te-aHy-state-~eAal-iAetitYt!ent-eP-{o~-Pw~es-et-~ke 

tlil:v:l nJ:oH-fl f- ~rl»H~ -RHH-f :I: &k-rrn IJ l ii; hP. il- !H-H e 00 Ptlanon-w J t h-f .. g H Hf-!Ho t;. H 
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81;ut;utt!A;-aeot;:1:oH-9hS31-0JJ-{d,} rcgulatlon3 rclntinr~ to wclc;ht 

limltntiomJ on th<~ u:.1c or highways when .the nub:.;tnncc or nuch 

reBulntions is inuico.tcd to the public by means or signo. 

Subd. ~. "Contented Case" means a proccedine; before an 

agency in which the leeal rights, duties, or privileges of 

specific parties are required by law or constitutional right 

to be determined after an agency hearing. 

Sec. 2. Minnesota Statutes 1971, Section 15.0412, 

Subdivision 1, is amended to read: 

15,0412 RULES, PROCEDURES. Subdivision 1. iR-adQ!tieR 

~e-etheP-PH±e-makiAe-~eweps-ep-pequ!PemeRts-~pevlaea-s~-law 

eaeh-ageRey-may-aae~t-Pules-eevePA±Ag-the-tePmal-eP-iRiePmai 

~PeeeaHPes-~PesePiaea-eP-aHthePiBea-by-seetieR&-t;TG4±i-te 

~5TG4~aT--8HeH-PH1es-shall-iAe1Hae-Pu±es-ef-ppaettee-ee~ePe 

~he-ageRey-aRa-may-iRe±Hae-~ePms-ana-instPHst±eRsT--FeP-tRe 

~uppeee-ef-eaPPyiRe-eHt-the-aut~es-aRa-~ewePs-tmpesea-u~eR-aRa 

gPaHtea-te-!t,-aA-ageney-may-~Pemu±eate-PeaseRab±e-substaRt~ve 

~~ies-aRa-~egH±a~ieAe-aAa-may-ameHa,-sus~eBa-eP-Pepea±-tRe 

eame)-bHt-sHeh-aetieA-sha±±-Aet-e*eeea-tAe-~ewePs-vestea-~n 

~he~aeeAey-ey-statHteT Each agency shall adopt its rules in 

accordance with the procedures specified in Sections 15.0411 

through 15.0~1, and only pursuant to authority delegated in 

law and in full compliance with its duties and obli~ations. 

Sec. 3. Minnesota Statutes 1971, Section 15.0412, 

subdivision 2, is amended to read: 

Subd. 2. To assist interested persons dealing with it, 

each a~ency shall, se-fap-as-aeeme~-~Paetieaa±e, -publish and 

. maintain -i~- the state register a current description of its 

organization, otatin~ the methodn whereby the public may obtain 

information or make subminnionn or requcnts s~pplemeHt-4ts 

PUlQ~-with-~e~oPiptive-&tatemeRts-ot-its-pPGGeduPes~-wh~eh 

GhaJl-~e-kQpt-o~PPeRt. 

Sec. ~. Minncnota Statutcn 1971., Section 15. 01112, 

-2-

.. 



) 

) 

( 

c··._ 

uut,dJ.v.t:;1011 3, aa amended l>y J.,awa 19'/II, Chuptcr ·31111, io 

nmcnc.lcll to l'catl: 

Subu. 3, P11:l:aJ>-t.a-t-J.te-,Hlupt.ioH-oF-any-PHla-aut.haP!~eu 

by-law,--eP-the-suHfHdH&±an,-amentlrneHt.-0P-Pe13eal--t-J.:1el'eat,-uHless 

tke-Aeeney-tallaws-tl-te-~raee~uPe-at-sHb~iv!s!an-47-t~a-a~apt!Ae 

a~eney-ekall-pH~IIHk-nat~oe-ef-i~s-lH~endea~aot!en-!R-t~e 

e~ate-PeeisteP-as-aeseP1bed-!H-seetion-±STG5±-aAa-aCfepa 

&tttepested-pepseRs-ep~aPtHHity-te-sHbmit-data-eP-views-aPal~~ 

eP-:1:R-WP:l:t:l:ReT Each ar.;cncy shall adopt rules of practice 

setting forth the nature nnd requirements of all formal and 

informal procedures related to the administration of official 

agency duties, includin~ all forms and instructions used by 

the aBency. 

Sec. 5. Minnesota Statutes 1971, Section 15.oq12, 

Subdivision q, as amended by Laws 1974, Chapter 3q4, is amended 

to read: 

Subd. 4. No rule shall be adopted by an agency unless 

the agency first holds a public hearing thereon, af~ording 

all affected inter·ests an opportunity to participate; and 

gives notice in the state register of its intention to hold 

such a hearing at least 30 days prior to the date set for the 

J hearing, including with such notice a printing of the proposed 

rule in full. fe±±awine-tAe-51viRe-ef-at-±ea&t-3G-aa~s-~P~eF 

C) 

te-tHe-heaP4Rg-ef-Hat¼ee-ef-tAe-iHteHtieH-te-he±a-sHeA-AeaP~Rg, 

by-YH¼tea-States-ma~±7-te-Pe~Fe&eRtat~ves-ef-asseeiatfens-eP 

etAeP-!HtePesteu-eFeHpS-0P-~ePsaRs-wA0-Aave-Pe5±stePed-tHe!P 

namee-w!tk-tke-GeeFetaPy-ef-state-feF-tHat-~HF~ese-aRa-iA-tAe 

· etate-i2eefeteF-ae-HeseP±bed-:l:n-seet¼eH-±5TGS±T Every rulc

~eP~af~eP proponcd by an adminintrativc agency, before being 

adopted, must be based upon a nhowin{i of need for the rule, an<l 

shall be submitted a::; to form and le~ality, with reasons therefor, 

to the attorney r;cncPal, who, withln 20 day::;, nhall clthcr 

upprovc or clfaapprove the rule. If he approvcu the rule· he 
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nhall promptly f.llc it ln the off lee of the uccretary of otatc. 

Ir he <.ll:rnpprove:.1 the rule, he ohall otatc in wrltinfj hl:J 

rca:w1rn therefor, and the rule ohall not l>e filccl in the office 

or the :,ccrctary, nor publichcd. If he fails to approve or 

disapprove any rule within the 20-day period, th~ aeency may 

file the rule in the office of the secretary of state and 

publish the same. A rule shall become effective after it has 

been subjected to all rcquiremcntn described in this subdivision 

and 20 days after its publication in the state re~ister as 4esCH'i-l>ed 

:1:-fl -s-eet¼on- -l-5.--65:l. Any rule adopted after July 1, 1975 which is 

not published in the state register shall be of no_ effect. 

Secc 6. Minnesota Statutes 1971, section 15.0412, 

subdivision 5 is amended to read: 

Subd. 5. Where st~tutcs governine the agency permit the 

agency to exercise emergency powers, emergency rules aRd 

PegHlatieRs may be established without compliance with the 

provisions of subdivision 4. These rules are to be effective 

for not lon~er than 60 days and may not immediately be reissued 

or continued in effect thereafter without following the procedure 

of subdivision~. 

Sec. 7. Minnesota Statutes 1971, section 15.0412 is 

amended by adding the following new subdivision: 

Subd. 6. An a~ency may initiate efforts preparatory to 

proponing action to adopt, amend, suspend or repeal a rule, 

1~ which the a~cncy may seek to obtain info~mation o~ the 

subj6ct to be dealt with or seek to ascertain the opinions 

of those who may be interentecl or affected by an a~cncy rule. 

However, if an agency docs initiate such efforts it shall 

make notice to that effect in the state rer~ister and shall 

afford all affectccl or interer.tcd pcrnorw nn op_portuni ty to 

:mhm1t data or views on the frnl>jcct of concern in wrltinv, 

or ora 1 l~ ._ 

Sec. 0. Minnenota .Statutcu ·1971, ncct ion 1~.01112, in 

mncmJed l>y adding the following new :rnbcllvinion: 

-11-
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nuh<I. '/. Wh,•n an :1dm.l11i~;ti•at.lvl' :ljlCt1cynct:1 forth any 

ntatc,ment OJ' :;tandard or ~oli<.:_Y~r _ _inte~etation 

o...t....e£J1!~1.:.n.l __ @J1lj._£{.lt io_n.) or th_c sunpcn:;io~ nmcndm~nt 

or rcpca_l thcrc~d thout adherence to the procedure ~ct fo1·th 

in ·section 15. 01n2, ~ubdl_vision '', and without reference to t_he 

provinionn or section 15.0~12, subdlvinion 5, such ntatement or 

standard shall not have the force and effect of law and the 

accncy shnll not compel adherence to it. Thirty days prior to 

the adoption of such statement or standard of policy or 

interpretation the aRQncy shall publish notice of its intended 

action in the state register, including the full text of the 

proposed statements or standards, and shall afford affccte~ or 

interested persons an opportunity to submit data or views thereon 
-7 

in writinr, or orally. If before or after the statement or ... 
r· 

standard is adopted, a petition Nith 50 (signatures\ is submitted 

to the agency requestin~ that a ·public hearine be held on the 

proposed statement or.standard such a public hearing shall be 

required of the agency within 60 days of the receipt of such 

petition, with notice of the hearing to be published in the 

state reBister at least 30·days prior to the date set for the 

hearing. Further, if requested to do so by the attorney general 

the agency shall proceed t0 adopt the statement or standard 

as a rule according to the procedure set forth in 15.0412, 

subdivision 4. This subdivision does not apply to opinions 

6f the attorney ~eneral. 

Sec. 9. Minnesota Statutes 1971, Section 15.0413, 

subdivi~ion 1, as amended by Laws 197~, Chapter 3~~, is 

amended to read: 

Subdivision 1. Every rule eP.;.,Pef.Hl-at:1:eA approved by the 

atto!ncy r~cncr•al and filed in the office of the nccretary of state 

us provided in ~cctiou 1~. 01112 ::;ball have the force and effect of 

law UJHHl 20 ·uny~; nr_t<:£. itn pul>lication in the ntatc rc~l~tcr 

a t-Hl -w t·H• H - 4 t, H - f HP t, l-w P- f :l ± :I• u r.:- :I: n - t ht.~ - H f- ~ J. o (~ - e .f. - t l-1 P - o o 111111 + u H ~. H HP P 

0l-'-fH:!1t14 tdu ~; 11nt, :l:0HT--~t,1ttt•IH P• I u-o t•--n t;t1tc• 11wH t;-o .f!-polJ:o'j-A fl 
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:bt\;(~t'fH'<~ t;u t.J.uttn-o l!-r,Pt1~11nl--ttppl !ott t,:l-011-mul-t=u t;,u-H-o Pf Ho '1-1:Jlml i 

HO {;-hn-ve-t he- e f f.eo t-e f-;l; HW-UH ± c-rns-t hey-RPt,-ad~ ft t.(:H-l-at:J-n- P\fl: e-~ R 

C;he-Hmt1He11-1weu e Pl l,ed-ln-t-Jt-10 t. iHH-l-S-.-G4 ± aT--'J!J..t:t 1-,-H ee tleH-«EH:rn-Ra t; 

tll)lCJ±y-t;e-ef}:iA:1:eHe-ef-the-attarRey-eeAeJ-Ja±T The secretary of 

state shall k6cp a permanent record or rules filed with that 

office open to public inspection. 

Sec. 10. Minnesota Statute~ 1971, Section 15.0413, 

subdivision 2, as amended by Laws 197~, Chapter 344, is amended 

to read: 

Subd. 2. Each rule hereafter adepted7 amended, or repealed 

shall become effeetfve amended or be repealed Hf}eA 20,days after 

publication of the new or amended rule or notice of repeal in the~ 

state register as-pFevidea-~A-seet~eR-±§TG5±-aRa-upeR-tAe~P-f~±~R5 

iR-tAe-eff~ee-ef-tRe-seeFetaFy-ef-state-aRd-the-f~PtHeP-fil±Rg 

~R-the-eff~ee-ef-tke-eemmtsBieAeP-ef-aHm~R~stFat!eR unless a 

later date is required by statute or specified in the rule. 

The secretary of state shall endorse on each rule the time and 

date of filing aRa-tke-eemmfes!eReP-e~-aamiAist~at¼en-eRa±l-ae 

¼ikewise. WRe-eemffi~ssieBeF-ef-aamiH±stPatieA~shall-ma¼Rta~A-a. 

~eFmaReHt-~eeeFa-ef-a±±-aates-e~-~ue±~eat~eR-e~-the-FH±eST 

Sec. 11. Minnesota Statutes 1971, Section 15.0413, 

subdivision 3, as amended by Laws 1974, Chapter 344 is amended 

to read: 

Subd. 3 .. Rules aAa-FeeHlat~eRs hereafter promulgated, 

amended or repealed of each state officer, board, commission, 

bureau, division, department or tribunal other than a court, 

having statewide jurindiction and authorized by law to make 

· rules atHl-Fet3Hlat:i:ens, but not defined· as an "agency" in 

section 15. 01111 nhall not have the effect of law unlcs3 they 

arc filed in the office of the eett1rn±6s!-eneP-0~-atlm:tH:i:0tFatieH 

secretary ·of nt:itc in the name manner an rulcn and rec;ulation!j 

of an a~cncy arc :w fjlcd and unlcn~ they arc pl"operly uubm1 ttc~c.1 

to t..!.!.._c_£01111111.:~:itoner of ac.1111.lnl:;tratlon an<l publl:;)wtl in the ntatc 
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l'cci:;lcl'. 'l'hltl tmlJdlvfoion, llowe;vcr, uhall not npply to rulcu 

aml regulatiou:; of the rcr,cnt~ of the Univcr:;ity or MJnne~otu. 

Sec. 12. Mluncnotu Stututcn 1971, Section 1~. 01113, 

subdivinion ~, in amended to read: 

Subd. ~- Rules and ~e~u~atiena statements or standards 

of policy or interpretation of general app11.cntion 

not adopted as rulen, heretofore promulBated by an agency 

e~-a-state-a~~ieeP,-eeaPa,-eemm½ss!eH,-buPeRu,-a4v4s4eA,-ae~aPtmeAt, 

eP-t~l~uRal-etheP-thaA-a-eauPt, including those eovernmental 

bodies Pe~eppea-te-4R-suaa~v~s~eA-3 excepted from the definition 

of "ar;ency" in Section 15. 01111, shall not have-M1e be in effect 

after July 1, 1976, e~-±aw unless ~~±ea submitted, in such form 

as the commissioner of administration shall prescribe on or 

before Ju±y-±,-±9a4 September 1, 1975, ¼A to the office o~ the 

commissioner of administration for publication· in the state 

reeister. 

Sec. 13. Minnesota Statutes 1971, Section 15.0~13, 

subdivision' 5, as amended by Laws 197~, Chapter 3~q, is 

amended to read: 

Subd. 5. Upon proper Aati~ioatieR submittil by the agency 

which issu~s a rulei eP-Peeli~at~eR-aP notice, or other action, 

the commissioner of administration shall be accountable for the 

publication of the same in th~ state register under the provisions 

of section 15.051. The commissioner of administration shall 

require each agency which requests the publication of rules, 

~eeH±at!eRs,-eP notices, or other action in the state register 

to pay for the proportionate cost of the state recistcr unlcsp 

. other funds·are provided and are sufficient to cover the cost 

of the state register. 

The state rcr,ister nhall be for public ::;ale at a location 

centrally located an_ determined by the con~i~sioner of adm1n1ntrat1on 

and at a price a:.; the comini:rnioncr or adminl:.;tration shall c.lctermtnc. 

'l'hc com111i:;nloncr or admlnfotration· nhall further provide for the 
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l'Uf~ular mall 1111~ of tile u ta t.e rcgl:; tcr• to any pcruon, n1~cncy, or 

or,~anizatlon if no rcqucntcll provi<.Jm.l that bke-t;ut;1t;J:-eet:,(;-of-t,1te 

ltlR:l:i-lHr,-:\-lj re:.wonal>lc co:;t:.; nrc borne l>y the rcquentln~ party. 

'l'hc supply and expen::;c appropriation to any ·otnte a~cncy is 

deemed to include funds to purchase the state rcr;istcr. Ten 

copies each of the state rc~ister, however, shall be provided 

without cost to the lceislativc reference library and to the 

state law library. 

Sec. 1~. Minnesota Statutes 1971, Section 15.0~13, 

subdivision 6, is amended to read: 

Subd. 6. AR-aHm~R¼StPat~ve-P~±ee A state register 

publication account is hereby created in the state treasury. 

All receipts from the sale of P~les-aRa-PeeHlatieRs the state 

register authorized by this section shall be deposited in such 

account. The sum of $26,000 1s appropriated from the general 

fund in the state treasury to such account. All moneys in the 

adm!H~stPat4ve-PH±ee state register publication account in the 

state treasury are appropriated annually to the commissioner 

of administration to carry out the terms and provisions of 

this section. 

Sec. 15. Minnesota Statutes 1971, Section 15.0415, is 

amended to read: 

15.0415 PETITION FOR ADOPTION OF RULE. By petition 

bearing fifty sienatures ARy any interested ~epseB group may 

fet4t4eH request that an agency Pe~uest±R~-tAe adopt¼eH, 

fHl6f3eR·s4eR suspend, amendmeRt or repeal ef any rule. The 

petition shall be specific as to what action is being requested 

and the need for such action. Upon ~eceJ~t of such a 

P-etition nn nr~cncy nhnll have 30 dava jn wh1 ch to make a 

specific nn<l de tall cc~. rep_ly in wri tj_n,~ as to it~ plnnned 

dir;po~ition of the rcquc::;t. If the ar~cncy :jtntc!. itn intcn~ion 

to hold n puh_l ic hcarinr~ on the n ub,1 ec t of the rc<Jucn t, · it 

nhnl u~rCH!<.'C'U __ .l_~Cc~rcl1.nf~ to :;(•ct 1 on 1. ~~ 011 !._0_~_t .1f the nr~cir:!_9..iX. 

u t n t e:; .l t n :1 n t c! n t lo n not to ho l <l a p 11 b 11 c hr~ n r l n 1 ~ on th c 
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rcque:!.~, the r:~~-!l~~<L~~~~ ·t nc__r!__ftY._ll~:'..!:~!.2~111:l_Ll~~-t. l t l_on the n t to1•nc.:Y

ec1w1.:3!!_., who 1:; lwrel~y nut:horl~ec.l to rc,~t.lrc that the Uf"cnc~)wld 

n pubU c hen1•lf'!C on the nuhj cct of the requc~_;t. 1';f-t0J.i-oeeAey-may 

'l'hc attorncL_ c;cncrnl :;hall prcncril>c l>y r•ulc the form for e\:leh 

all petitions under this ncction and may prescribe further the 

procedure~ for tl1eir submission, con~idcration, and disposition. 

Sec. 16. Minnesota Statutes 1971, Section 15.0~6 

is amended to read: 

15, Olt 6 PUJJLICA'rION ADVISOHY BOARD. There is hereby ✓ 
created a publication advisory board which shall consist of the 

eemm!ss4aBeF-e~-aamiH~stFat4eH,-the secretary of state, aAa the 

attorney scneral, the director of the le~islative reference 

library and the revisor of statutes. Each member may designate 

one of his assistants to act in his stead as a member of the 

board. Such designation shall be filed in the office of the 

secretary of state. The board shall select a chairman and 

secretary from its members. The board shall meet, from time 

to time, upon the call of the chairman eemm!es!eAeP-et-aam~HiGtPat~eR 

eF-his-dH~~-desieRated-assistaRt. It shall be the duty of the 

boa~d to advise the commissioner of administration on matters 

. relating to the publication of the state register. 

Sec. 17. Minnesota Statutes 1971, Section 15.047, is 

repealed. 

Sec. 18. Minnesota Statutes 1971, Section 15.048, is 

amended to read: 

15. OI~ 8 EFFECT OF PUJJLI CATIOH OF RULES OR ORDEHS. 'rhc 

f4~4H5-eP pubiication of a rule, statement or standard of 

· policy or intcrprctat ion,_ PeF,Hl-at±eR, or order in the state 

rcB13tcr rai3e3 a rcbuttablc preoumption that the material 

publighccl: 

(1) ~~e-Pule-~P-veeHl-at!att was duly adopted, issued, or 

prornult~a t c<l; 

(2) 1.PttH-1)ule-HP-11 f-!r.;ulat;J:oH wa!l duly filed wl th the sccrcta1•y 
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or ntate nnd avaJ.lalJlc for puhllc lrwpectlon at the day aml 

hour cmlorncd tJwrcon;. 

(3) !f'l-u~-tw1•Y-0f'-Mte-Pule-oP-1Jer.;Hlnti:l-eH io a true copy 

of the or1~1nnl Pttle-o~-~ee~let4eR1-aH~~ 

{4}-All-Pe~ttiPemeR~H-ef-seo~iotts-±5T04G-te-l5rQ49-aR~ 

Petttlat!eRo-~PeeeP!~ed-thePeuHtleP-Pelative-te-sueh-Peeu~at10no 

~ave-beeR-eemplied-witkT 

Sec. 19. Minnesota Statutes 1971, section 15.0~9, 1s 

amended to read: 

15.0~9 JUDICIAL NOTICE TAKEN. Judicial notice ef-aRy 

Ptt~e,-Pefitt±a~~eR,-eP-eFaeP-Huly-f±lea-e~-ru~lfsAea-uAaeP-tke 

~Pev~s¼eRs-of-seet!eRs-±§rG4G-te-±57G49 shall be taken of 

material published in the state recister, but the requirement 

that such notice be taken shall not be construed as conferring 

the full force and effect of law on aGency statements or 

standards not accorded the full force and effect of law by 

the_provisions of sections 15.0~12 and 15.0413. 

Sec. 20. Laws 1974, Chapter 344, Section 8, Subdivision 

1, is amended to read: 

Subdivision 1. PURPOSE. The commissioner of administration 

shall publish a state register containinc all notice for 

hearings concerning rules or Pefi~±at~eRs, statements or standards 

of policy or interpretation of ~eneral application not artopted 

as rules?eiving time, place an<l purpose of the hearing and 

the full text of the action heinB nronosed. Further, the 

register shall contain all rules eP-Fe~H±a~4-eRs, statements 

or standnrdn of poli~y or intcrpretntion or ~eneral nnnlicntion 

not ndortcd ns rul0n, amendments thereof or repeals, as adopted 

under the provisionn of this chapter. The commissioner shall 

further publish any executive order insued by the r;ovcrnor 

which nhall become effe'ctive upon such publication. The commi:rnioncr 

may further publinh official notlccn in the rcgintcr which he 

deem~; to be of n1r,n1 ricnnt intcrcnt to the public. Such noU.cc:; :ihnll 
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incluLle, t,ut :.;hall not l>c llmit cd to, the uatc on which a 

new a1~cncy become:; opcrat.tonal, the ao:..umption of a new 

functlon l>y an exi~jtinc; :;tate ac;cncy, or the appointment of 

conunlssioncrs. 

'l'hc commi5nioncr of aclminintration shall aseeFta:l:A nee 

{ to it that the eeHteAt. content::; of t}:ie rcc;istcr· :l:e are clearly 

labeled as to their status in law and ordered by-the-~eyp 

eateeeP4es-de6ePi~e~-IA-t~is-sYbaivlsieA-!A-ePdeP to provide 

easy access to th±a its information by any interested party. 

0 

Sec. 21. Laws 197~, Chapter 3~~, Section 8, Subdivision 2, 

is amended to read: 

Subd. 2. [PUBLICATION.] The commiisioner of administration 

shall publish the state register whenever he ~ee1ns necessary, 

except that no Aet~ee-teP-heaF~Aes-eF-aae~ted-F~±es-eF-eAaAees 

thePee~~-eP-e*eeutive-epdeP material properly submitted to him 

for publication shall remain unpublished for m6re than teA five 

calendar days. 

The state register shall have a distinct and permanent 

masthead with the title "state register" and the words "state 

of Minnesota" prominently displayed. All issues of the state 

register shall be numbered and dated! 

Seco 22. This act is effective July 1, 1975. 
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AMENDMENT SET NO. 2 

This is a redraftin~ of the proposal presented to 
the committee by the Administrative Law Section of the 
Minneoota Dar As3oc1ntion. The amendment would establish 
an independent office of hcarin~ examiners which would 
be responsible for conducting all•hearinv,s under the 
Administrative Procedures Act. 

One significant deviation in No. 2., from the originally 
drafted proposal is the addition of certain duties. You 
will note that the hearing examiner is to (1) only conduct 
hearin~s that have been given proper notice; and (2) make 
a report on each proposed administrative action, stating 
findings of fact, conclusions and recommendations, with 
notice taken of the degree to which the agency (1) documented 
its statutory authority to take the proposed action; (ii) 
fulfilled its subtantiveand procedural statutory duties; 
and (iii) demonstrated the need for and reasonableness of 
its proposed action with an affirmative presentation of 
facts. 
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Aue. 19711 
1•1 I H S T W O H J< I N G D H A Ii' T 

for· purponcu of d1~cu~.o1on - sut>J cct to change 

A bill for an act 

Rclatine to adminiotrative procedure; 
crcatins a state office of hearing 
cxaminern; amending section .•• 

BE I'I' ENAC'l'ED BY 'rHE LEGISLATURE OF 'l1lfE S'rA'l'E OF MINNESOTA: 

Section 1. Minnesota Statutes 1971, Chapter 15, is 

amended by adding a section to read: 

,~o • ~ 

Jlc:u• .l 11 ,~ 
Exnm:l11cr 

Only 

[15.050] [OFFICE OF' JIEJ\RING EXAMIUERS.] Subdivision 1. 

A state office of hearinr, examiners is hereby created, under 

the direction of a chief hearinr examiner to be appointed by 

the governor, with the advice and consent of the senate, for 

a term of six years. The chief hearing examiner shall appoint 

such additional hearin~ examiners to serve in his office as 

necessary to fulfill the duties nrescribed in this section. 

All hearin~ examiners shall be in the unclassified service but 

may be removed from their position only for cause. Additionally, 

all hearin~ examiners shall have demonstrated knowledge of 

administrative procerlures and law and shall be free of anv 
-----

political or economic association that would impair their ability to 

function officially in a fair and obJective manner. 

Subd. 2. When regularly appointed hearing examiners arc 

not available, the chief hearing examiner may contract with 

qualified individuals to serve as hearing examiners for 

specific assi~nments. Such temporary hcarin~ examiners shall 

not be deemed employees of the state and shall be remunerated 

for their servJce at a rate not to exceed $150 per day. 

Subd. 3. All hearin~s of state a~encies required to be 

conducted under thin chapter shall be conducted by a hearin~ 

examiner of the state office of hoarinc examiners, and it 

shall be the duty of the hearin~ examiner to: (1) conduct 
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only hcarJncn that have been r;ivcn proper notice; (2) nee 

to it that all hearinc::; are conducted in n f:lir :md i~pnrtial 

manner; and (3) make a report on each proponcd n~cncy action 

in which the hcnrinr; c~Rmincr functioned in an official capacity 1 

statin~ his findinr,n of fact and his conclusions and recommendations, 

taking notice of the decree to which the agency has (1) documented 

its statutory authority to take the proposed action, (ii) fulfilled 

all of its substantive and procedural statutory requirements, and 

(iii) demonstrated t}le need for and reasonableness of its proposed 

action with a comprehensive and affirmative presentation of facts. 

Subd. ~. The chief hearing examiner shall promulgate rules 

to govern the procedural conduct of all hearings, relating to 

both rule adoption, amendment, suspension or repeal hearings 

and contested case hearin~s. Such procedural rules for hearings 

shall be binding upon all agencies and shall supersede any other 

agency procedural rules with which they ~ be _in: conflict .. 

Subd. 5. The hearing examiner shall maintain a court 

reporter system. A court reporter shall keep a record at any 

hearing which takes place under this chapter and may additionally 

be utilized as a chief hearin~ examiner directs. 

Court reporters shall be in the classified service and 

all initial appointments to the position of court reporter shall 

be filled by individuals who acted in this capacity for individual 

state agencies prior to the enactment of this legislation. 

Subd. 6. In consultation with the commissioner of 

administration the chief hearinc examiner shall asses3 a~encies 

the cost of services rendered to them in the conduct of hearin~s. 

All agencies shall include in their budccts provisions for such 

assessments. 

Subd. 7. A state office ot hearing examiner account is 

hereby created in the stat·c treasury. All receipts from servkcs 

rendered l>y the ntntc offlce of hearing examiner shall be 

deposited in such account, nnd all funds in such account sllnll 

be annu[(}lJ'~lPEC?J.?E..~.n~cd to the state of ficc of hcarinc; examiner 

for• carryin1~ out the duties npcc.1.f1c~cl in thin section. 
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Suhd. 8. 'l'he chie r hearing examiner may enter 1nto 

~~?cts with political r,ubdivfoionn of the 3tatc for the 

purpose of provJdinp; lwarlnc examiner:, and reporters for 

admlnistrativc procccdin~s. For such services there shall 

be an assensmcnt in like manner to that for agencies. 

Subd_. 9. In consul tat ion and agreement with the chief 

hearinc examine~ the commissioner oi administration shall, 

pursuant to authority vested in him by Minnesota Statutes 

Section 16.13, transfer from a~encies, such employees as he 

deems necessary to the state office of hearing examiners. 

In such action and in the chief hearing examiner's initial 

appointments of hearing examiners to his office, first 

consideration shall be given to those persons currently 

employed in state service to perform the functions of a 

hearing examiner. 

Sec. 2. Minnesota Statutes 1971, Section_ 15.0412, 

Subdivisic;m 4, as amended by Laws 1974, Chapter 344, is 

amended to read: 

Subdo 4. No rule shall be adopted by any agency unless 

th.e agency first holds a public hearing thereon, following 

the giving of at least 30 days prior to the hearing of notice 

of the intention to hold such hearirig, by United States mail, 

to representatives of associations or other interested groups 

or persons who have registered their names with the secretary 

or state for that purpose and in the state register as described 

in section 15.051. Nor shall any rule be adopted until the 

report of the hearin~ examiner as required by section 15.050, 

has peen available to all interested persons for at least 10 

days. Further, ~vepy every rule kepeafteP proposed by an 

admini~trative ar,ency, before being adopted, must be based 

upon a showinv, of nee~ for the rule, and shall be submitted 

as to form and legality, with reasons therefor, to the 

attorney general, who, within 20 days, shall either approve 

or dinapprove the rule. If he npprovcn the rule, he shall 
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promptly fllc it in the office of the Decretary or state. 

If he disapprovco the rule, he shall state in writing his 

rcaGons therefor, and the rule ~hall not be filed in the 

office of the secretary, nor published. If he fails to 

approve or disapprove any rule within the 20-day period, 

the agency may file the rule in the office of the secretary 

of state and publish the same. A rule shall become effective 

after it has been subjected to all requirements described in 

this subdivision and after its publication in the state 

register as described in section 15.051. Any rule adopted 

after July 1, 1975 which is not published in the state register 

shall be of no effect. 

Seco 3. Minnesota Statutes 1971, Section 15.0~21, 

is amended to read: 

15.0~21 [PROPOSAL FOR DECISION IN CONTESTED CASE.] 

WReRe¥eP-~R-a In all contested ease cases a-ma~eP¼ty-ef-tae 

effie~a±e-ef-ttte-ageHey-wHe-aFe-te-PeRaeP-tAe-f~Ral-aee4s~eR 

kave-Ret-keaPa-eP-Peaa-tBe-ev4aeRee the decision of the 

officials of the agency who are to render the final decision 

shall not be made until the report of the hearing examiner 

as required by section 15.050, has been made available to a 

~aPty parties to the proceedine e~theP-thaR-tHe-ageRey-~tse±f7 

ska±±-Ret-ee-maae-HRtil-a-~Peresa±-fep-aee~s~eR,-~Re±HH4Rg-tHe 

abatemettt-ef-peasetts-thePefeP-Has-seett-sePvea-eR-tHe-~aFt~es, 

for at least 10 days and an opportunity has been afforded to 

each party adversely affected to file exceptions and present 

arcument to a majority of the officials who are to render the 

decision. 

Sec. 11. The Commissioner of J\dmi.nistration shall see to 

it that the office of hcarin~ examincrn is provided adequate 

office space nnd supplied such e~uipmcnt and materinln as are 

t1eccs::iary. 
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Sec. ~. 'rhcrc l~ appropriated from the 1~cncrnl fund 

the ~;urn of $ to be dcpo:;ited in the ::;tnte office of 

hear :1. n r; c x nm i n <~ 1~ :~ account an cl u t 11 i zed 1 n th c 1 n 1 t in 1 cont s 

of cntnbl:t ~;hinr; the ::;tatc office of hcnring examiners. It 

is intended thnt thif; not be a rcoccurinr; appropriation. 

Sec. 6. This act is effective on January 1, 1976. 
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AMENDMENT SET NO. 3 

No. 3 is related to two iss,1es discusned by the 
committee: the role of the Attorney General and his staff 
in reviewin~ and approving proposed a~ency rules; and 
secondly, the role of the new Le~islative Joint Committee 
for Review of Rules with power to suspend existing rulen. 
The suggestion in¥olved in this amendment would chan~e the 
current process by removin~ the Attorney General's role 
and reversinr, that of the Joint Committee from post-rule
adoption review and suspension to pre-rule-adoption review 
and approval (disapproval). 
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F I R S T W O R K I N G D R A F T 
for purponen or d1ncuooion - subject to chanec 

A Dill for an Act 

Rclatinr, to the lcr,islative joint committee 
for review of administrative rulP.s. 

Commln:.ion 
Form, Lcgnli ty nnd 

Petition 

BE IT ENACTED DY THE LEGISLATURE OF TIIE STATE OF MINNESOTA: 

Section 1. Laws 19711, Chapter 355, Section 69, Subdi~ision 

1 is amended to read: 

Subdivision 1. [COMPOSITION; MEETINGS.] A legislative 

joint committee for review of administrative rules ae~4Aea 

~~PsHaAt-te-seet~eR-±§TG4±±-te-±§TG4~a, consistine of five 

senators appointed by the committee on committees of the senate 

and five representatives appointed by the speaker of the house 

of representatives eAa±±-Be-a~~e~Rtea, is hereby created. The 

committee shall meet at the call of its chairman or upon a call 

signed by two of its members or signed by five members of the 

legislature. The joint committee chairmanship shall alternate· 

between the two houses of the legislature every two years. 

Sec. 2. Laws 197~, Chapter 355, Section 69, Subdivision 

2 is amended to read: 

Subd. 2. [REVIEW OF RULES BY COMMITTEE.] The committee 

shall ~Femete-aaeijHate-aRa-~Pe~eP-~H±es-ay-ageRe4es-aRa-aR 

URGePstaRa~Rg-HpeR-tAe-p~P.t-eC-tRe-~Hb±~e-Pespeet¼Rfl-tRemT 

it-may-Ae±a-fHB±ie-ReaP!H~H-te-~A¥est~eate-eem~±a4R~e-witR 

PesFeet-te-PH±eN-~f-~t-eeHsiaeps-tRe-eeRp±a~Rts-meP~teP~eHs 

aRa-wePtRy-et-atteRt~eR-aRa-may,-eR-tAe-eas¼s-ef-tAe-test~meRy 

Peeeivea-at-~Re-~HB±~e-)~eaP~H~A,-sH&FeRa-aRy-Pw±e-eem~±a~Rea 

e~-~y-tAe-aff~Pmat~¥e-¥ete-e~-at-±east-R¼*-memeePs-~Pe¥~Hea 

~Ae-~~eY~e¼eRe-ef-ettetl¼¥!e±eR-4-AaYe-aeeA-metT--±f-aRy-Pw±e 

ie-sHsreRaeH,-tRe-eemm¼tiee-sHa±±-a&-HeeR-as-~ess4e±e-~±aee 

eefe~e-tke-~er,+e~atHPe,-a~-~ke-Re*t-yeapie-eees4eR;-a-a4±±-te 

pe~eR~-tke-ettH~en~e~-PH±eT--Jf~tAe-~4~±-ls-aef~ateaT-eP-fHi~A 
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Q~-~R~~tm~Rt-~R-tHat-yeaPlB-~e~g40H~-the-PH±0-gHa~~-RtRflff-RRtt 

th~-~Gmm~tt~0-may-R0t-~w~pAR4-4t-RRA4HT--~~-the-~4±±-~eeemee

~aw~-th~-~w~a-4~-Fepea*eH-aRG-sRa±J-Ret-Re-eRaete~-aea4R 

uRJG~~-a-Jaw-~pee~~4eaJJy-awtHeP4ses-tRe-aae~t4~R-ei-that-Pu±eT 

~he-~emm1ttee-8Aa*J-make-a-b4eRR4a±-P.e~ePt-te-tRe-*ee4s±atuPe 

aRd-~Q~GPRQP-QC-4ts-aet~¥4t~es-aRa-4Re±Hae-tRePe4R-¼te 

PQQGmmGRGat~QAST establir.h procedures to fairly and efficiently 

fulfjll the duties imposed upon it by Chapter 15. 

Sec. 3. Laws 1974, Chapter 355, Section 69, Subdivision 

3 is repealed. 

Sec. It.. Minnesota Statutes 1971, Section 15.01112, 

Subdivision 4, as amended by Laws 1974, Chapter 344, is amended 

to read: 

Subd. 4. No rule shall be adopted by an agency unless 

the agency first holds a public hearing thereon, affording 

all affected interests an opportunity to participate; and 

gives notice in the state re~ister of its intention to hold 

su·ch a, hearin~ at least 30 days prior to the date set for the 
I •. 

hearing, includin~ with such notice a printing of the proposed 

rule in full. ta±±eW4Rg-tRe-54¥4R5-0f-at-±east-~G-aays-~P~0P 

te-tHe~ReaP~Rg-et-Ret~ee-ef-tRe-4RteRt~eR-t0-R0±G-6U8R-ReaP~RgST 

~~-YR4tea-gtates-ma4J,-te-Pe~PeseRtat4¥es-e~-assee4at~eRs-ep 

etHeP-4Rtepestetl-gPe~~s-eP-~epseRs-wAe-Ra¥e-Peg4stePe4-tRe~P 

Hames-w4tR-tAe-seepetapy-e~-state-~eP-tAat-~~P~ese-aRa-4R-tRe 

state-Pe5~steP-as-aesop!eea-~R-seet40R-±§TG§±T Every rule 

hereafter proposed by an administrative agency, before being 

adopted, must be based upon a showing of need for the rule, and 

shall be submitted as to form and legality, with reasons therefor, 

to the attePRey-eeRePai le~islntive joint committee for review 

of administrative rules, WHe which, within 20 days, shall either 

approve or di~approve the rule. If ~e-ap~Pe¥es the rule he is 

approved it shall be promptly filed tt in the office of the sc-?crctary 
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or stntc. Ir he-«~HA~~~flYe the rule in dlnnpprov~~, he the 

committee shall state in writinfj kiff -~ reasons thcr·efor, and 

the rule shall not be filed in the dffice of the oecretary, nor 

published. If ke the committee fails to approve or disapprove 

any rule within the 20-day period·, the a~ency may file the rule 

in the office of the secretary of state and publish the same. 

A rule shall become effective after it has been subjected to 

all requirements described in this subdivision and 20 dnys 

after its publication in the state register as-aeseP¼eea-~R 

iR-SeGtig~-i§TO§l. Any rule adopted after July 1, 1975 which 

is not published in the state register shall be of no effect. 

Sec. 5. Minnesota Statutes 1971, Section 15.0412, is 

amended by adding the following new subdivision: 

Subd. 7. When an administrative ar,ency sets forth any 

statement or standard of policy or interpretation of general 

application, or the suspension, amendment or repeal thereof, 

without adherence to the procedure set forth in section 15.01112, 

subdivision 4, and without reference to the provisions of 

section 15.0412, subdivision 5, such statement or standard 

shall not have the force and effect of law and the agency shall 

not compel adherence to it. Thirty days prior to.the adoption 

of such statement or standard of policy or interpretation the 

agency shall publish notice of its intended action in the 

state re~ister, includin~ the full text of the prooosed statements 

or standards, and shall afford affected or interested persons 

an opportunity to submit data or views thereon in writin~ or 

orally. If before or after the statement or standard is adopted, 

a petition with 50 si~natures is submitted to the nr:ency 

requestinr: that a public hcarinr, be held on the proposed statement 

or standard such n. public hearinr: shall be rc<Juirccl of the 

ar;cncy within 60 days of the receipt of such petit:i.on, with 

notice of the hcnrin~ to he puhlinhe<l in the ntnte rc~istcr at 

leant 30 dny::, prior to the clnte ~ict ror the henrinr:. Further, 
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if requested to <lo so by the kr::tnlnt1vc joint committee for 

review of ndmlni~trntivc rule~ the arency shall proceed to 

adopt the stntcmcnt or stnncfarrl as a rule accordinr: to the 

procedure set forth in 15.0~12, subdivision~. This suhdivinion 

doen not apply to opinionn of the attorney general. 

Sec. 6. Minnesota Statutes 1971, Section 15.0415, is 

amended to read: 

15.0415 PETITION FOR ADOPTION OF RULE. By petition 

bcarin~ fifty sip.:natur'es AfPJ any interested f'e~eeR group may 

pQt~t4~~ request that an agency PEHJ'tieti4;4Hg--the adopt4eH, 

e~s~eH£4eR suspend, amendmeR~ or repeal ef any rule. The 

petition shall be specific as to what action 1s bein~ requested 

and as to the need for such action. Upon receipt of such· a 

petition an a~ency shall have 30 days in which to make a 

specific and detailed reply in writing as to its planned 

disposition of the request. If the a~ency states its intention 

to hold a public hearin~ on the subject of the request, it 

shall proceed accordin~ to section 15.0~12; but if the a~ency 

st~tes its int~ntion not to.hoia a public hearing on the 

request, the requestin~ fifty persons may petition the legislative 

joint committee for review of administrative rules, which is 

hereby authorized to require th?-t the agency hold a public 

hearin~ on the subject of the request. gaea-ageRe~-ma~-~Peeepfee 

e~-PH±e-tAe-f.ePrn-f.eP-eHeA-~e~~t4eRG-aRa-tAe-~PeeeaHPe-~eP-tae~P 

SHSffi~6S~eR,-eeRS¼Qepat~eR,-aRa-a~6~es4t4eRT 

Note: A further sur,r,estion for this approach would be to 
have the chief hearin~~cxaminer appointed by the lecislative 
joint committqe. 
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AMENDMENT SET NO. 4 

The subject of this final amendment nr,ain is the 
Lc~islntive Joint Committee for Review of Administrative 
Rules. Rather simply, the amendment would establish the 
committee only as a body of inquiry and oversi~ht, with 
a duty to make reports and advisory recommendations to 
the full legislature. 
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Ji' I R S •r W O H K I N G D H /\ P T 
for purposes of dincunnion - subJcct to chan~c 

A bill for an act 

Relntinr, to the legislative Joint 
committee for review of administrative 
rules. D • 

Section 1. Laws 1974, Chapter 355, Section 69, 

Subdivision 1 is amended to read: 

Subdivision 1. [COMPOSI"J.1IOlf; MEETIIJGS.] A 

legislative joint committee for review of administrative 

rules aef~Rea-pHPSHaAt-te-seet!eR-±5TG4±±-te-±§TQ4~2, 

consisting of five senators appointed by the committee on 

committees of the senate and five representatives appoint~d 

by the speaker of the house of representatives sha±±-ee 

a~~e4RteaT 1s hereby created. The committee shall meet 

at the call of its 6hairman or upon a call signed by two 

No. 11 
Le,~. Hcvicw · 

Comm. 
Adv:1r.ory 

of its members or signed by five members of the legislature. 

The Joint committee chairmanship shall alternate between 

the two houses of the legislature every two years. 

Seco 2. Laws 1974, Chapter 355, Section 69, 

Subdivision 2 is amended to read: 

Subd. 2. [REVIEW OF RULES BY COMMIT'rEE.] The commit tee 

shall ~Peme~e-aae~Hate-aAa-pPe~eP-Pu±es-sy-ageReies-aAH-aR 

~RaePstaAa~Ae-H~eA-the-paPt-ef-~He-pHB±~e-pes~eet¼Rg-tHemT 

*t-may-he±a-~He±ie-heaP±Aes-~e-fRvestieate-eeffi~±a¼Rts-w~tH 

~es~eet-te-PH±es-!f-±t-eeRs±aeps-tHe-ee1Hp±aiAts-meP~tePi0Hs 

aRa-we~tAy-ef-atteRt±eR-aAa-may,-eR-tHe-bas±s-ef-tHe-test¼meRy 

~eeefvea-at-ttte-pH~±±e-tteaP!Res,-sH&~eRa-aRy-PH±e-eeffi~±aiAea 

e~-ey-tAe-aff!Pmative-vete-ef-a~-±east-s±*-ffiemHePs-~PeV±HeH 

tAe-~PeY!e±eRs-0f-stt0d!v±c±eR-4-ttave-eeeR-metT--±~-aHy-FH±e 

&s-eHepeH<le~,-t~e-eemmittee-shal±-as-seeR-aB-pass!~±e-plaee 

eefeFe-tHe-±eH¼&±a~uPe,-at-~he-He*~-yeaPi6-oese±en,-a-~!±l-te 
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~e~eul-~he-ttttHfJeH~e~-PHleT--lf-t~e-~!ll-!o-~eteate~ 7-eF-failH 

ef-ettttetm~Ht-ltt-tha~-yeapLH-aessieH7-the-PHle-shall-staHd-aHd 

the-eommJttee-may-Het-sHareH~-it-aeaiHT--it-tke-~ill-~eeames 

*aw7 -the-P~±e-4H-Pe~ealeH-aHH-shall-Het-ae-eRaetea-aea4R 

uttleee-a-law-e~ee!f!eally-aHikaP±sea-the-adeptiaH-et-tkat-PH±eT 

~ke-eemmittee-etta±l-make-a-e±eHA4al-PepePt-te-tke-lee4slatHPe 

aRu-f.e¥ePReP-af-4ts-aet4v4t~es-aRa-4Rel~ae-tkePe±R-¼ts 

~eeemmettaa~±eHe, 1. On a continuin~ basis review rulen 

which are proposed or adopted by agencien to determine their 

.harmony with state law, their clarity and reasonableness; 

2. When authorized by a majority vote of the committee, 

make a report of its findinv,s and recommendations known to the 

appropriate agency; and 

3. Report to the legislature annually no later than 

January 15, of each year, and at such other times as authorized 

by a majority vote of the committee, on its findings and 

recommendations, and if appropriate make suggestions as to 

legislation that is needed to correct improper administration 

or interpretation of the law by rules. 

Sec. 3. Laws 1974, Chapter 355, Section 69, Subdivision 3 

1s repealed. 

Sec. 4. This act is effective upon enactment. 
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A. Relating to Exclusions From the APA 

1. Memorandum From Robert L. Herbst, Commis
sioner, Department of' Natural Resources. 

2. Letter From Emmet J. Cushing, Commissioner, 
Minnesota Department of Manpower Services. 

3. Memorandum From Chester J. Moeglein, Adju
tant General, State of Minnesota. 

4. Letter From E. I. Malone, Commissioner, 
Department of Labor and Industry. · 

5. Memorandum From Kenneth F. Schoen, Commis
sioner, Department of Corrections. 

6. Letter From Kenneth F. Schoen, Commissioner, 
Department of Corrections. 

1. Memorandum From Dianne Heins, Office of 
Senate Research, Regarding Legal Rights of 
Adults Incarcerated in Correctional Institu
tions. 
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ln rcspon~;c to Reprc1.;entativc z. W. "Bill" Quirin's two lette~s to 
us datec; lfay 20, we submit the attached packet of matcrial5. 

'!'he first itcri1 in the pDcket i·s a list of the Dcpartrilent of Natur.2.l 
Kesourccs rules which h~vc~ aircndy been prornul32tcd or arc being de
vc lo:)ed nou. Al 1 ·were or w.i. 11 be cclopted according to the proi:.cdurcs 
spcc:ifi.:!cl in lH.nnesotn Stntutes 15c-Oli-12 and 15.0l:-13., In facts· in Ll1c 
last 6 months alone we have held sevan APA rule;s hearingse · 

The second item is a snr;:.~ling of letters, bulletins, memon:1.ndum~;, etc .. 
:.ntc-mded to be rc?!"Cscntetivc of how we j_nter~:>ret and :i.mple1ncnt f::tat~ 
l.-!w othe:- thc.-:n thrm.13h the rulc-m~kin~ process. You "t•lill ffnd C01~1-• 
mi8sioncr 1 s or.dcrs, p.-:>licy direc.tj_ves, instructions to field pcn~oi1•1 

ncis intern.11 mcmorandu, an inter~gency agreement, an<l 1:-ore. lfay I 
say we m.·0. hcl l aware that the~e is some thrcsho ld above •.-;hic.h the 
efit:c:1b]J shment of a policy or a stnndard or a decision guideline has 
znoui~.1 impc~ct on the rights or opportunities of: the public so that th8 
pa:)Hc f.ihoul<l be m~icomcd into the processo He think the sar.-:plint; ·.;<:: 

se:-id you sho'\·-ls w~ try he. rd not to vio J.a te that thres}x, lcl. 

The third item re['_ffin11s our lone-held conviction that regulations 
directed to the pi-otection- and rnunae_cr.1ent or our fish and ·wi ldlifo 
rc~ou rces PU~-~-~-f~ntinuq __ lo- -be e~_~_G}~10t f roilL.tlilLA.d.Lu..ui.s trn t"i \T[> p l'OCC

durc /:..ct. The stittcr.ieat 0.xp~.a~ns why~ I want to make sure there 
is no co~fusion about the extent of thi~ cxnmption. It appli0s o~ly 
too~~ rcsp~nsibilities for ~n~agins the wild rinirnals of the st~te 
for the bcn~fi.t of nll its reople. It does not apply to ovr ste\-;-.1rd
shi? over public wntcrs, or to outdoor. recreation or mining or for(;:;tr.y 
or 1~1~.n .. 1gcr.-.ent of th() state's l~nds .. For nll Departracut of N.:!tu1·c:1.l 
Rcnour.cc:.; fun(:tions dd.ch should l.·cqu:.re rules and rcgubt:i.ons fisli 
an<l ,d. lclH.fc man.1 0 c1-;1cnt, \-:c have no APA CXC!ff.pl".icn and \mnt. nonf:. • 

'i'hc Dcp,~rtr:wnt: of N,H.\ir.~l !tesourcc~; has a stntutory publ:i.c h~nrinp, 
proces~ of its own ,-:h:Lch vpplic!S to the conrd.L~erat:5.on of QJ_)plic:1t.ior•!~ 
i:or uater :)C7~rait~, under lii.niicsot.:1 Statutes, Cbc11Jtcr 105. \1c !1.:1\"~ :in
chi<.lc.d no r.,,Jtc1:ic1b on tk,t ~.ttbject; bccau~,c, !.:ince it )."<~L.:tcf., to t.hc: 
cond.dcr~U.o;i of inc.U-.;i<lu~,l cr1sc~; it hns 110 rPlc-r.1,:.ildnr, i.i~p~ctr.,. f:cc 
tamw~;ot~ St.itxt0s 10:,.I~,:~ and .1;5. 

1 ( you nc~cc.l i,1orc, i;c 1 11 supply j t. 

'~ •·,~·••t1'f ,,,,,#o•.,,,~4,, ......... ,. •• ,,,-- ...... ,.., • f It/ .· ,, I._. .. '· ,, ' .... ··~t••r• ,1 1 , .r .•• , ...... ...,. fl( .... •'I I I • •• ,, ••• .,, ... , ..... ,. ,•·· 1 :.·•"Ill•; IJ "fl 'I •·. P ·--:· •· • 
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· \\l)Y rrn:1 AND WILDLlFE HE(.;UL/\TIONS ARI; . 

UXH!PTHl FROM 111rr CIL'\PTEil J ~ RULES PPGCESS 

M:i.nncso-::a Statutes., Section 15.0411, subdivision 2., exempts 

"1'ules of the division of game and fish published in accordance with 

~!innesota Sta tut es., Section 97.. 5311 from the dcfi11ition. of "rule" and . . 

therefore exempts.such rules from ·the Administrative Procedure Act. 

This exemption has been in effect since the Act was passed- - Laws of . 

Minnesota, 1957·., chapter -806., sectioa 1. 

The r~ferenced Minnesota ~tatute., section 97.53. reads., in 

relevant part: 

subd. 2. All orders and all -rules and regulaticns. 
promulgated by the commissioner or the director 
which effect matters in more than three counties., shall 
be published once in a qualified legal newspaper in 
Minneapolis, St. Paul, and Duluth~ All such orders, 

. rules and regulations not affecting mor.e than. three 
_ counties _sl1~11 ::c .. :~n.:blish8d once in·~ q~:::.lificc legal 

newspaper in each county affected. No order, rule or 
regulation shall be effective until seven days after 
such publication and when .so executed and published, 
shall have the force and.effect of law, and violation 
shall·cntai~ the same penalties as though such order, 
rule or regulation had been duly adopted by the -
legislature. 

Section 97 .53 has been in the fish and. wildlife s-t~tutes, essentially 

~changed, since L~ws _of Minnesota, 1919, chapter 400, section 135. 

Although by its own t~rn1s it appears to apply-to any ru~e of the . 

Commissioner of Natural Resources, in fact it applies~ as.it has 

historically - only to regulations related to the "game and fish" 

statutes~ which are Minnesota Statutes., chapters ~7 through 102. 

A reasonably accurate list of extant (not superceded or 

rescinded) fish and wildlife regulations is attached as Appendix A, 

showing the Commissioner's order number., a brief dcsc.riptL.-,1~., and the 
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dated ~igncd. They_ number approximately 80. An aging analysis·reveals: 

20% published i~ 1940's and 19S0's 
30~~ " " 1960' s 

·• 25% " " 1970-1972 
·. 25% " " 1973-1974 

From 1967 through 1~~3., an ~v6ragc of 23 orders per year were published; 

·the r'ange ... being fl;om 20 to 2$. Appendix B is· Appendix A rearranged by 

subject matter. 

One-half or mo;re of the regul~_ti"ons issue_d each year are 

unsuited to the Chapter 15 rules process because·they must be 

promulgated under ·seyere time constraints.· Regulations containing 

seasons and'limits are modified every:year to reflect the latest -field 

analysis of stock size distribution., health, reproduction success., _etc .. 
i 

Appendix ·A shows the large :nwnber of suc·h· regulations· that must be· 

published du1·ing a very few weeks of mid-summer~ Migratory birds are 
. . 

a particular case in point. The fe.deral government does not present 

its hunting season framework to the state'until well into the summer, 

and it gives the state only 10 days to accept all, .part,. or none of 

the plan. If, after field analyses and federal plans were available, 

a minimum of 70 additional days ·had to be taken to fulfill Chapter 15 

requirements (30 days for n<?tice., 20 days to keep the record OJ.?en, 20 

days for attorney ge!lerai rey~ew) ·., the season could be underway or 

half over. Even on present schedules, ·t~e depart~ent is hard pressed 

to_publish the-synopsis of hunting regulations by ·mid-September~ any 

further delay would severely jeopardize the tourist industry., and make 

the enforcement of laws impossible. 

The condition of a·wild animal population is subject to 

sudden change, and successful management requires prompt response 

to such changes. Any promulgated season or limit must be swiftly 
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modi Gabl~. Sec for· cxampl c, Com.missioner's order nu_rnbcr 1391 

shortening the frog soason by one month after discovery of a population 

sho1--tagc. Sec also order nwnbcr 1892 closing Lake- Supe.rior to commercial 

herring fishing for 2 months because of depressed stocks. Several such 

emergency order& are is~ued each year, ·and ~re absoluteli e~~ential to 

successful execution of the Commissioner's responsibility for wild 

animals. 

Minnesota has significant fishing waters on her boundaries 

common to.'Wist©nsip, Iowa, South Dakota, North Dakota, Manitoba, and 

Ontario .. Regulation of both sport and commercial fishing in these 
. . 

waters is developed ·through mutual agreement with adjacent states 
. . 

and provinces... A public hearings requirement would preclude ~ 

reasonable working relationship with these adjoining agencies. 
. . 

The essence of the Commissioner's responsibility for fish 

and wildlife is stated in Minnesota Statutes, section 97.42: 

The ownership of wild anima.ls, ·and of· ~11 wild· rice 
and other aquatic vegetation growing in the public· 
waters of the state, insofar as they are capable of 
ownership., is in the state in its sovereig11 capacity 
for the benefit of all its people ••• 

Whether the public hearing process would.result in better fulfillment 

of that trusteeship is open to question. For o!1c thing, the public is 

not in a position to contribute much data. For example; DNR uses 

designed sampling techniques to· determine fish populations. These 

methods are illegal for the public to· use, and are far more accurate 

than impressions gained by anglers from the size of their catches. The 

problcim of how to react to the data is extensive, and in fact requires 

professionals. Nearly all DNR fish and wildlife supervisors have 

university degrees in fj sh and wildl ifc related fields. These people 
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hav1..1 to he able to collect and analyze data and respond intelligently 

to it on 21 species o~ ducks alone.in worki11g up the annual migratory 

bird regulations.· They must understand the interrehtionships of the 

. average of 25_ species of fish tha; occupy a typ_ical Minnesota lake,· 

Fish and \dldlife management is in fact a science, .. and there is doubt 

whether public hearings will ·improve-the quality of the job our. 

profcssionals.a:??e doing in ful~illiI?,g. the st~te's stewardship over 

wild a.nimals. 

.In fact, inserting: public hearings. into the fish and wildlife 

management decision process risks degrading the quality of the conduct 

of the stewQ.rdship.. People ge~ yery emotional ab.out . animals, .. be-'· they 

hunt~rs or preservationists. DNR people responsib~e .·for the_ ~ildlife 

are human and therefore sensitive to public-pressures. They would 

be unn~sual if they di.d ~ot drift into ma.king. d·ccisions more. expedient 

than professional, just in order to reduce the clamor of vocal but 

·possibly unrepresentative or irration.al segments· of the public. - This 

_would not contribute to the·objective of managing the wiid animals 

for the benefit of _a11·the people. 

We do not, of course, advocate a bcn~volent bureaucracy 

regulating· by fiaL For one thing, the statutes require that some of 

the fish and wildlife regulations be put through a notice and hearing 

process. S~e, for example; Minnesota Statute 97.48, subd. 11, 

requiring a hearing before waters may be reserved in aid of propagation 

and protection of wildlife, or for management for their primary 

wildlife and benefit. Minnesota Statute 97.48, subd. 26 requires 

public hearing before designating experimental waters. Section 97.488, 

subdivision 2 requires a chapter 15 public ·hearing before an animal may 

be acldcd to the cn<langcrcd species list. Section 99.25, subdivision 4 



specifics notice and hearing requirements before a certain kind· of 

) game refuge may be established. Section 101.425 requires notice and 

½caring before designating mu~kie lake~; _Further, publ~c mcct~ngs 

are sometimes held even though n~~ statutorily required, an example 

being one that w:1-s held on the North· Shore in connection with 

Commissioner's Fish arid Wildlife order number 1892. Also, the department 

receives many letters nf advice.from concerned citizens, .and their 

advice is seriously considered. Clearly, the department does not· 

operate in isolation - there is a wealth of public input .. 

·To summarize the reasons why fish and wildlife regulations 
I 

have been and must be continued to be exempt from the APA.~rules pr·ocess 

The department !'eceives and utilizes puhl_ic input as 

things are. 

It is doubtfa:l that ,..1.. ............ ,.. .... lt" 
~,Ha,l:" ... ~.I. J hearings ~,-•aald ).mp rm.re·. 

-) 
the way in which the department's professionals manage 

the state's -wild animals for the benefit of all the 

people of the state.· 

') 
J 

Any additional time burdens on the fish and wildlife 

regulations issuing process would simply-cause the process 

:to fail. 
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I would be most pleased to appear before your Cormnittee and to give testimony 
personally and through my staff in depth regarding the above matters. 

Yours sincerely, 

.;;, J Q J .-, . 
rj; ~'LL0 / - (_A-✓Ld~~y__: 

-// ' 
Ennnet J. Cushir(i 
cm:lMI SSION"'ER 

-2-
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of Military Affairs 
DEPARTMENT------------- Of/ice Memorandum 
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) TO Department of Legislative Research 
ATTENTION: James Nobles ✓ 

DATE: 13 Sep 74 
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CHEST{i~f.~oEGLEIN 
FROM Major General, Minn ARNG 

The Adjutant General 

SUBJECT: State Administrative Procedures 

This department has reviewed the four sets of amendments relating 
to State Administrative Procedures as distributed to department heads, 
by your office under the date of 16 August 1974. 

Rules and regulations published or distributed by the Department of 
Military Affairs are issued in exercise of command and control of 
State Military Forces under the provisions of Sections 190. 03 and 
190 . 04, Minnesota Statutes . 

The Department of Military Affairs should be exempt from the provisions 
of Subdivision 2, Section 15. 0411 of Minnesota Statutes, by reason of 
the complexity and continuous relationship we have with federal military 
agencies. having substantial authority to establish rules and regulations 
governing our activities. 

For reasons stated above, it is requested that the amendments you 
propose include the exemption of the Department of Military Affairs 
from the provisions of Subdivision 2, Section 15. 0411, of the statutes. 
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STATE OF MINNESOTA 
DEPARTMENT OF LABOR AND INDUSTRY 

SAINT PAUL 55101 

Honorable E.W. "Bill" Quirin 
District 33:a 
Olmsted County 
P. o. Box 6537 
Rochester, r.!innesota· 55901 

Dear Representative Quirin: 

IN REPLY REFER TO 

'l1his is in reply to your letter of Hay 20, 1974 requesting that I 
submit a written statement as to why the Deparbuent of Labor and 
Industry's exemption from the APA should be continued. 

In my opinion, the exemption should continue as far as the Work
men's Compensation Di vision is concerned, but not St) far as any 
of the other divisions of the De?artment of Labor and Industry 
are concerned. 

Since the Department of Labor and Industry was created and since 
1968 when I was made-Commissioner, the rule making activities of 
all divisions except wor~nen's compensation have followed the 
re'quirements of Chapter 15. 

The OSHA Division began functioning on August 1, 1973. Minnesota 
Statutes 182.657 ·and 182.665 require this division to follow the 
9rovisions of Chapter 15 in its rule and regulation making activities. 

The other divisions in the Department of Lab9r and Industry, with 
the exception of the Workmen's ,Compensation Division, have·been · 
follm·-Tin9 the r8quirements of Chapter 15 in thair rule and regula
tion ma]~ing activities as I indicated above. The statutes governing 
these various divisions vary somewhat in their contents. Itinnesota 
Sta.tutes 177.28, Subdivision 6 of the Labor Standards Act incor
porates Chapter 15 {nto that act~ Minnesota Statutes 178.041, Sub
division 2 of the Apprenticeship Act doe3 the same thing. ltinnesota 

iAo}P. nu, gf(J!l. 
__ r,---

~l~;:r 
TJrp -S~1L1f ~fAr, l ~ •:~l _~?£'~ ,0-;~ AN EQUAL OPPORTUNITY EMPLOYE:R 
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Statute 181A.09, Subdivision 3 of the Child Labor Act provides the 
requirenents that are equal to.Chapter·1s. Minnesota Statutes. 
l81B.15 of the Private Pension Benefits Protection Act provides 
certain special rules for that act. The prevailing wage act has 
some special provisions. Boiler and Steamfitting are governed by 
the ~revisions of Chapter 175. 

The l7orkmen' s Compensation Division has a need for special consider~ 
a tion, in my opinion. '\ 

~\ ~-·~ 
The Industrial Commission was created in 1921. It was~ given rule 
and regulation making authority under Chapter 175. This continued 
undisturbed until approximately 1957 when Chapter 15 came into 
being. WorJ,--... In.en' s Compensation Co:rrunissioner James Pomush states 
that at that time in the discussions in the Senate Judiciary 
Co1Tu-ni ttee, the question was raised. whether or not the Industrial 
Commission should continue under Chapter 175 or be subjected to 
Chapter 15. Conmissioner Pomush indicates that he attended several 
hearir:gs in this matter, and that the Senate Judiciary Cammi ttee 
decided that the Industrial Commission should not be included in 
Chapter 15. When the Department of Labor and Indus try was created_ 
in 1967, and its authority increased in 1973·, rule and regulation 
makin-g authority of the Industrial Commission was transferred to 
the Department of Labor and Industry, coutinuing in Chapter 175. 

I believe it is beneficial that the rule and regulation making 
autl-10ri ty of the Horkmen' s Compensation Division be retained under 
Chapter 175. It has been maintained in that manner successful 
for 53 years. There have been no complaints of any.abuses. In 
addition, it should be pointed out that a decision of the Minnesota 
Supreme Court or a new statute can cause heed for changes in t..rie 
methoc: of operation in the WorJ.,...rnen' s COEl!_Y8nsation Division quite 
ra~i~ly. It is more efficient, and in fact, necessary that flexi
bility in rule and regulation making be retained to meet the 
changing needs. 
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Honorable E. W. "Bill" Quirin .-3- May 29, 1974 

For these reasons, I would strongly suggest that the Workmen's Compen
sation Division rule and regulation making authority be retained as 
stated in Chapter 175 and that all other divisions of the Departrnent 
of Labor and Industry, for purposes of rules -and regulations, be 
placed in Chapter 15. If I can be of any other assistance or furnish 
any additional information regarding this matter, please let me know. 

Very truly yours, 

DEPART!-~NT OF LABOR AND INDUSTRY 

_:f5~t&f2?H-~< 0 -

E. I. 11 Bud" .MALONE 
Commissioner 

E Ir·-! : dn 6 

cc: Honorable Edward J. Gearty 
1102 West Broadwav 
:Minneapolis, Minnesota 55411 
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STATE OF MINNESOTA . 1- ,, ti 

DEPARTMENT of Corrections Office· Memorandum· 

) TO 

FROM 

Jim Nobles 
Legislative Analyst 
House Research Divis· 

Comm1.ss1.oner 
Kenn~th_F. Schoenl, 

DATE: Sept 10, 1974 

~ ✓ 

J 
SUBJECT: Proposed Amendment to/Administrative Procedures Act 

The proposed amendment to Minn. Stat. 1971, § 15.0411, subd. 2, 
conforms to the enactment of Laws 1973, chap. 654 (Minn. Stat. 
1973 Supp. § 241.045) the Act creating the Minnesota Corrections 
Authority, in that it strikes the "Adult Corrections Commission" 
and the "Youth Conservation Commission," which agencies were 
abolished by chap. 654. However, your proposed amendment fails 
to substitute the Minnesota Corrections Authority, which agency 
replaces the two Commissions and assumes their powers and duties. 

The same rationale which dictated the inclusion of the Adult 
Corrections Commission and the Youth Conservation Corrnnission 

---~, within the exceptions provided in subd. 2 applies with ,equal 
)i relevance to the Minnesota Corrections Authority. 

The Minnesota Corrections Authority is authorized and empowered 
to grant parole to persons convicted of felony and committed to 
the custody of the Commissioner of Corrections for confinement 
according to law; the Authority may also revoke parole for cause 
and grant dischargeso The Authority may also receive persons 
committed to its care pursuant to Minn. Stato 242.13, and order 
their confinement, parole or discharge. 

The Rules of the Minnesota Corrections Authority as authorized 
by law (Minn. Stat. § 243.12) deal only with the parole function, 
i.eo, the granting, revocation and supervision of paroleeso 

Thus their rules do not directly or indirectly affect the rights 
of or procedure available to the public. 

Their rules, just as do the rules of the Board of Pardons, affect 
a very limited "public," and to a large extent affect only the 
internal management of the Authority as an agency. 

J 
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The granting and revocation of parole, the decision to discharge 
from parole or to order confinement in an institution are all 
acts involving the exercise of discretiono They are substan~ive 
decisions based upon factors not subject to objective measurement 
by hard and fast rule. To the extent there are no hard and fast 
rules by which a court would exercise its discretion to con
ditionally release a person on probation, the equally judgmental 
function of deciding when one may be conditionally released from 
confinement or discharged from field supervision is not and cannot 
be made the subject of hard arid fast rules. 

For the foregoing reasons it is respectfully submitted that your 
proposed amendment be modified to include the Minnesota Corrections 
Authority within the exceptions delineated in subdo 2 of§ 15.0411. 

KFS:JNB:lka 

-2-



C 

. ' -- -{I -

STATE OF MINNESOTA 

DEPARTMENT OF CORRECTIONS 
SUITE 430 METRO SQUARE BLDG.• 7th & ROBERT STREETS• ST. PAUL, MINN. 55101 

OFFICE OF THE 
COMMISSIONER 612-296-3565 

June 26, 1974 

Mr. Jim Nobles 
Legislative Analyst 
Office of Legislative Research 
House Research Division 
Room 17-G State Capitol 
St. Paul, Minnesota 55155 

Re: Letters from Representative E.W. (Bill) Quirin 

Dear Mr. Nobles: 

Receipt is hereby acknowledged of your letter of June 21, 1974, 
together with the enclosed copies of letters dated May 20, 1974, 
and signed E.W. 11 Bill 11 Qui~in, State Representative. 

Minnesota Statutes § 15. 0411 , $ ubd. 2, defines "Agency II to mean 11 

1 ''Agency' means any state officer, board, commission, 
bureau, division, department, or tribunal, other than 
a court, having a statewide jurisdiction and authorized 
by law to make rules or to adjudicate contested cases. 
Sections 15.0411 to 15.0422 do not apply to (a) agencies 
directly in the legislative or judicial branches, (b) 
emergency powers in Laws 1951, Chapter 694, Title III, 
Sections 301 to 307, (c) Adult Corrections Commission and 
Pardon Board, (d) Youth Conservation Commission, (e) the 
Department of Manpower Services, (f) the Director of 
Mediation Services, (g) the Department of labor and 
industry, (h) workmen's compensation commission." 

Thereafter, Subd. 3 of§ 15.0411 defines 11 Rule 11 as: 

11 'Rule' includes every regulation, including the 
amendment, suspension, or repeal thereof, adopted by 
an agency, whether with or without prior hearing, to 
implement or make specific the law enforced or 
administered by it or to govern its organization 
or procedure, but does not include (a) regulations 
concerning only the internal management of the 

----------------------AN EQUAL OPPORTUNITY EMPLOYER----------------------
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agency or other agencies, and which do not directly 
affect the rights of or procedure available to the 
public; or (b) rules and regulations relating to the 
management, discipline, or release of any person 
committed to any state penal institution; or (c) rules 
of the division of game and fish published in accordance 
with Minnesota Statutes, section 97.53; or (d) regu
lations relating to weight limitations on the use of 
highways when the substance of such regulations is 
indicated to the public by means of signs. 11 

Except for the Rules required by Minn. Stat. 1973 Supplement, 
Chapter 401 (the Community Corrections Act) the Department of 
Corrections has not issued any rules except those dealing with the 
internal management of the Department and the ''management, disci
pline or release" of persons under commitment as persons convicted 
of crime or adjudicated delinquent. 

However, because of enabling legislation and provision for the 
payment of subsidies to local units of government provided such 
local units conform to the standards and rules of the Commissioner 
of Corrections, such rules and standards are being developed and 
will be promulgated as provided in§§ 15.0411 - 15.0422. 

The Department of Corrections is not excluded from the coverage of 
§§ 15.0411 - 15.0422, nor has the Department in any way attempted 
to evade the provisions thereof. 

It is our considered opinion that the exclusion by the legislature 
of rules governing the internal management of departments and 
agencies, and of persons committed to penal institutions was both 

. wise and expedient. Rules effecting the general public and having 
the force and effect of law stand on a different basis and the 
Department subscribes to the wisdom and necessity for their pro
mulgation as provided in the appropriate sections of chapter 15. 

KFS:JNB:snk 

Sincerely 
/ ' ~ 

-/i.~~~~~ 
Kenneth F. Schoe:-
Commi s s i oner 
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December 7, 1973 MEMORANDUM 

TO: Members of the House Subcommittee on Stillwater Prison 

FROM: Office of Senate Research - Dianne Heins 

VRE: Legal Rights of Adults Incarcerated in Correctional Institutions 

This memorandum will briefly describe some of the rights now afforded 
adult inmates of correctional institutions. The only statutory right now 
granted to Minnesota prisoners is the right to communicate with the warden 
or commissioner. Minnesota Statutes 1971, Sec. 243 .56. The bulk of the 
law of prisoners' rights consists of court decisions. Until recently, courts 
took a "hands off" position; that is, unless action by the supervising agency 
was clearly and grossly unconstitutional, the courts refrained from interfer
ing with the administration of penal institutions. Within the last five years, 
hundreds of federal and state courts, prompted perhaps by national legisla
tive inaction, have repudiated the "hands off" doctrine and have begun to 
create the law of prisoners rights. 

Three dominant themes are reflected in most court cacisions: (1) upon 
incarceration, a convicted individual necessarily loses some rights and 
privileges afforded most members of society; (2) he does not lose all of his 
civil rights; (3) the courts will not interfere unless some fundamental consti
tutional right is involved. 

The body of case law on priso~ers I rights is constantly changing and 
often conflicting. Minnesota courts must follow decisions by the United 
States Supreme Court, the 8th Circuit Court of Appeals, the federal district 
courts sitting in Mi.nnesota, and the Minnesota Supreme Court. Decisions 
from other j urj_sdictions, while not binding on Minnesota courts, may well 
influence future Minnesota decisions. It is therefore necessary to examine 
them in the absence of a definHive decision binding Minnesota courts. 

The following is a summary of the trends in the law of prisoners' 
rights: 

I. SUBSTANTIVE RIGHTS 
A. Freedom of expression. Recent court decisions have shown a 

trend towards relaxing some of the rigid rules concerning communication 
amo.ngst inmates and with the outside world. 

A Rhode Island judge has held that officials may impose no restrictions 
on mail except searches for contraband. Palmigiano v. Travisono, 317 F. 
Supp. 776 (D.R. I. 19 70). Other decisions have upheld the right of an inmate 
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to criticize the institution. Even if prison officials ar~ allowed to read the 
mail, it is difficult to justify censorship except for escape plans or highly 
inflamatory writings. 

Concerning visits, officials have a freer hand. Burham v. Oswald, 
342 F. Supp. 880 (W.D.N.Y. 1972); is one of the few cases which have 
favored inmates. There, the court held that the prisoners at Attica following 
the riot could talk to the news media. S. F. No. 12 25 on General Orders 
seeks to establish a right to reach the ne:Vs media. S. F. No. 25 25 would 
permit children to visit their incarcerated parents. 

The right to read and to write articles has recently been recognized. 
In Fortune Society v. McGinnis, 319 F. Supp. 901 (S.D.N.Y. 1970), the 
court ruled that officials could not bar a pri.son newsletter. Other articles 
protected by courts have included law books (Laa man v. Hancock, 351 F. Supp. 
1265 (D.N.H. 197z") ), Black Panther newsletters (Shakur v. McGrath, 69 
Civ. 4493 (S.D.N.Y. 1969) ), and communist materials (Sostre v. Otis, 
330 F. Supp. 941 (S. D. N. Y. 1971) ) • [However, inmates probably do not 
have the right to write articles and send them outside the. prison. See 
Berrigan v. Norton, 451 F.2d 790 (2d Cir. 1971) .] 

Within the institution prisoners do not have the right to communicate 
with their colleagues. Roberts v. Pepersack, 256 F.Supp. 415 (D.Md. 1966). 
Yet at least one case has held that an inmate has a right to associate with 
other inmates unless he is segregated for a specific reason. Davis v. 
Lindsa'i_.r 321 F.Supp. 1134 (S.D.N.Y. 1970). S.F. No. _1751 which permits 
inmates to form organizations is far ahead of the case law. 

B. Freedom of Religion. Most of the cases involving religion have 
been brought by Black Muslims. The courts have upheld the right to study · 
and worship by choice and have even required prisons to reduce the amount 
of pork served. Barnett v. Rogers_, 410 F. 2d 995 (D. C. Cir. 1969); Sostre v. 
McGinnis, 334 F. 2d 906 (2d CiL 1964). 

C. Freedom of Appearanc~-~ Hair length restrictions at Sandstone 
have been upheld in Blake v. Pyrse, 315 F. Supp. 6 25 (D. Minn. 19 70). 
That is still the gene·ral rule although there is at least one case which 
allowed a pre-trial detainee to weaf a beard. Seale v. Manson, 3 2 6 F. 
Supp. 1375 (D.Conn .. 1971). 

D. Protection from Unrcasonc1hlc Search and Seizure. The courts 
have been virtually unanimous in declaring that officials have a right to 
search prisoners at any time for any reason. See, e.g., Daugherty v. Harris, 
476 F.2d 292 (8th Cir. 1973). 

E. Right to Just Compc0sQ_tion. The amount of pay to inmates is 
discretionary and courts have held that they have no right to just compensation. 
Sims v. Parke-Davis Co., 334 F.Supp. 774 (E.D .. Mich. 1971). 
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F. _Freedom from Double Jeopardy. If a prisoner commits an offense 
which is also against state luw, he can be punished in a disciplinary 
proceeding and also be tried for the crime. 

G. Cruel a.I!_d Unusua.l PunLehment._ Every prisoner is protected 
by the constitution from cruel and unusual punishmenL Courts have, however, 
been reluctant to declare certain punishments cruel and unusual. An · 
Arkansas case which enjoined the use of the strap is broad enough to include 
most forms of corporal punishment. Jackson v. Bi;sh9.2.., 404 F ~ 2d 5 71 (8th 
Cir. 19 6 8). Whilu solitary confinement is not cruel and unusual in itself, 
segregation facilities in some prisons have been so bad as to violate the 
constitution. vVright' v 9 McMannJ 3 87 F. 2d 519 (2d Cirn 1967).. In the cases 
which have found cruel and unusual punishment, the conditions have been ·. 
subhuman, including a starvation diet, no heat, no toilet facilities, and no 
clothes. 

The most far reaching case in this area is Holt v .. ·Sarver, 309 F. 
Su,pp. 362 (E .D .Ark. 1970), in which the entire Arkansas penal system was 
declared unconstitutional. 

H. Right to M_edical Treatment. The cases have found no right to 
medical, dental or psychiatric treatment except for intentional mistreatment 
or gross neglect. United States ex rel. Hyde v .. McGinnis, 429 F. 2d 864 
(2d Cir, 1970); Newman v. ~1§.tG 349 F .. Supp. 278 (M.D.Ala. 1972); 
Bretz v. S_~perintendent Cor!'_~_cti~naJ. Field gnit No. 9, 35 4 F. Supp. 7 
(D • Va • 19 7 3) . 

I. Right to RehabHit~~!.f..Q.n. No court has ever given un inmate this 
right except to indlcate that a lack of rehabilUation goals along with other 
things may constitute cruel and unusual punishment. 

J. Freedom from Sex Assaults 4 Courts have di.smissed civil actions 
against prison officials for cLS saults by fellow inmates unless the official 
had knowledqe of an assc.1.ult and fol.led to prevc~nt H. Kish v .. City of 
Milwauk_g_§, 441 F. 2d 901 (7th Cir .. 19 71); Penn v. Oliver, 351 F., Supp. 
12 9 2 (D ., C 1 Va D 19 7 2) • 

K. Right to Conjuqal Visitation. No court has ever recognized 
this right. Presently only the state of Mississippi provides conjugal rights-
along with 31 countries inc.1.uding Canada and Mexico. S .. F. No. 1749, if 
passed, would add Minnesota to the list. 

L. Right to I:gual ~_r_otec_t!.9n. Racial segregation is no longer 
permitted. Qrl!.0 v. Beto, 405 US ~n9, qz S Ct. 1029 (1972). More subtle 
forms of d iscriminution such as bann.ing black maqazines has also been held 
unconsitituiomtl. Jackson_v. GrJdwi.!lt, 400 F.2d 529 (5th Cir. 19GB). 
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II. PROCEDURAL RIGHTS 
Prison officials have the right to discipline inmates as long as they 

do so in a manner consistant with due process. Until very recently courts 
would not inter£ ere with the procedure by which inmates were disciplined. 
Now general agreement exists that the procedure must include at least 
rudimentary concepts of due process. See, e.g. , Clutchette v. Proc_unier, 
328 F.Supp. 767 (N.D.Cal. 1971), and Nolan v. Scafati, 306 F. Supp. 1 
(D. Mass. 1969), aff'd, 430 F. 2d 548 (1st Cir. 1970). One court in New . 
York was very specific about such things as notice, right to a hearing, cross
examination of wfrnesses, written record of the proceedings, and the right to 
counsel or counsel/substitute. This decision was, however, reversed because 
the higher court felt it was too detailed. Sostre v. Rockefeller, 312 F. Supp 
863 (S.D.N.Y. 1970), rev'd sub'nom. Sostre v. McGinnis, 442 F. 2d 178 
(2 d Cir. 19 7 1) • 

The issue is moot in Minnesota, at least for adult male prisoners. 
See attached memorandum and court order of September 7, 1973. 

Some courts have indicated that a form of due process must be 
incorporated in transfer procedures. If the transfer is in the nature of a 
punishment and involves segregation or a transfer to a distant facility, then 
the inmate should have the same due process rights as in disciplinary rearings. 
See Gomes v. Travisono, 353 F. Supp. 457 (D.R.I. 1973); Urbano v. Mccorkle, 
334 F. Supp. 161 (D.N.J. 1971). In Minnesota, ~isciplinary transfers are 
also covered by the attached federal court order of September 7, 1973. 

While no inmate has a constitutional right to be placed on parole, 
the United States Supreme Court has ruled that once an inmate has been 
par_oled, his right to remain on parole is of significant value to him, and 
he cannot be deprived of his parole without some modicum of due process. 
Morrissey v. Brewer, 408 U.S. 4 71, 9 2 SCt 2593. Specifically, an informal 
parole revocation hearing must be held before a decision to revoke parole 
is made, and the procedure must include written notice of the charges to the 
parolee, an opportunity to be confronted with the evidence against him, an 
opportunity to testify on his own behalf and introduce other supportive 
evidence, a hearing before a neutral body, and a written statement of the 
body: s decision. 

~:db 



,j 

) 

) 

September 19, 1973 MEMORANDUM 

TO: Members of the Health, Welfare and Correctlons Committee 

FROM: Office of Senate Research - Dianne Heins 

RE: Federal court order of September 7, 1973, relatlng to the 
introduction of new disciplinary hearing procedures at the 
Minnesota State Prison and the Minnesota State Reformatory 
for Men 

1. BACKGROUND 

A class action was filed in federal district court earlier this year on 
behalf of all inmates incarcerated at the Minnesota State Prison (Stillwater) and 
at the Minnesota State Reformatory for Men (St. Cloud). The named defendants 
were Kenneth Schoen, Commissioner of Corrections; Bruce McManus, Warden, 
Minnesota State Prison; and William McRea, Superintendent, Minnesota State 
Reformatory for Men. The complaint alleged, in part, that disciplinary hearing 
procedures presently in force at both institutions violate due process of law. 

On September 5, 1973, the parties entered into a stipulation as to the 
nature of new procedures to be implemented at both institutions. Judge Philip J. 
Neville, at the request of all parties, s~gned an Order incorporating the stipulated 
procedures, and directed that they be implemented at the Minnesota State Prison 
(Stillwater) by October 15, 1973; and at the Minnesota State Reformatory for Men 
(St. Cloud) by November 1 , 19 7 3 • 

Generally, parties are bound by stipulations voluntarily made and relief 
from such stipulations is warranted only under exceptional circumstances. Fenix 
v. Finch, 436 F.2d 831, C.A.Mo. 1971; Enlers v. Vinal 382 F.2d 58, C.A.Neb. 
1967. A defendant who has stipulated to specific terms and has asked the court 
to appoint them cannot later claim to be prejudiced by those terms. U.S. v. Hill, 
298 F. Supp. 1221, D.C.Conn. 1969. In the present case, Judge Neville 
specifically incorporated the parties' stipulation in his Order. Since the court had 
both personal and subject matter jurisdiction over the parties, the Order is binding 
on all parties; and it would require grave and unusual circumstances to release the 
parties from compliance with the terms of the stlpulation. 

2. SUMMARY OF THE PROCEDURES 

(a) Every inmate is guaranteed a hearing by a disciplinary board before 
a·ny action may be taken against him for violation of a rule at an institution. The 
board must be composed of one or more. impartial persons and may not include the 
staff member who filed the complaint, investigated the complaint or who will review 
the proceedings on appeal. 

(b) Written notice must be given within five days after the inmate has 
been charged with a rules violation; or if he has been detained prior to a hearing, 
within twenty-four hours of his detention. The notice must consist of two parts. 
Part A must cite the rule allegedly violated; summarize the facts upon which the 
alleged violation is based; list the adverse witnesses and summarize their testi
mony; list physical evidence to be introduced; state the time and date of the 
hearing; recite the rights to which the inmate is entitled at the hearing; and declare 
the maximum penalty for violation of the rule. An optional statement may inform 
the inmate of the sentence he will receive should he waive his right to a hearing 
and plead guilty. 
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Part B of the notice must be detachable and must contain a form on which 
the inmate may list the names of witnesses he will call and summarize their 
testimony; a space in which he may waive his rights and plead guilty; and a space 
in which he may make additional comments. 

The notice must be personally delivered to the inmate, and he must be 
informed that he has twenty-four hours to complete and return Part B. Various 
receipting provisions are made to ensure proper delivery and return of service. 
If the inmate returns Part B but fails to request the appearance of the adverse 
witnesses or fails to list his own witnesses, he forfeits his right to have those 
witnesses appear at the hearing. If he fails to return Part B, the inmate forfeits 
his right to have both adverse and defense witnesses appear. The hearing board 
can, however, call any witness if the ends of justice would be better served 
by the appearance of that witness. 

(c) As a rule, hearings will not be scheduled sooner than four days 
after delivery of notice to the inmate. If the inmate is being detained prior to 
the hearing, the hearing must be held within four days of delivery of notice. 
Provisions are also made for continuances at the request of the inmate. 

(d) Each institution must establish pre-hearing detention procedures. 
The warden or his designee must determine whether the charge and circumstances 
warrant pre-hearing detention; and the detention order must be reviewed by the 
warden or his designee within twenty-four hours of the detention. Failure to 
review the original detention order will result in the release of the inmate from 
detention. 

(e) At the hearing, the inmate shall have the following rights: 

(1) to appear personally and be heard 
(2) to cross examine all adverse witnesses (unless waived) 
(3) to introduce three defense witnesses (unless waived) 
(4) to be represented by counsel or counsel substitute 

The right to counsel attaches as soon as the inmate is notified_ of the 
alleged rules violation, and extends until all appeals have been exhausted. Counsel 
shall have access to the inmate for the duration of the representation. Counsel may 
be chosen by the inmate only from among the following groups: 

(1) any staff member 
(2) any member of the Minnesota Department of Corrections 
(3) any licensed attorney retained by the inmate 
(4) any person directly supervised by a licensed attorney and approved 

by the warden 

Slightly different rules apply to mentally retarded inmates. Counsel must 
be appointed for a mentally retarded inmate prior to the delivery of notice. 

A complete record must be kept of the hearing, and it shall be available 
to the inmate and his counsel for inspection and copying at no expense to the 
institution. 
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(f) A majority of the board must find the accused guilty. The standard 
shall be that the accused's guilt is more probable than his innocence. A written 
statement must be given to the inmate within four hours of the imposition of 
sentence. The statement must include: 

(1) the board's decision 
(2) the sentence imposed 
(3) the evidence on which the decision and sentence are based 
(4) a statement of whether the sentence may be stayed during appeal 

and the reasons supporting that decision 
(5) the names of the board members hearing the case 

(g) An appeal to the warden or his designee may be made within forty
eight hours after imposition of sentence. Notice of appeal must be written. The 
inmate may prepare and submit additional material. The warden may affirm, 
reverse or remand the disciplinary board I s decision. He may reduce, but not 
increase, the original sentence. 

(h) Provisions are made for the staying of sentence pending appeal. 
The board must decide whether or not to stay execution of the sentence pending 
appeal. If sentence is stayed, the warden or his designee must act on the appeal 
within thirty days. If sentence is not stayed, the warden or his designee must act 
on the appeal within five days. 

(i) Both institutions must make available to inmates a list of violations 
which may result in disciplinary action, as well as a copy of the rules by which 
the disciplinary proceedings are conducted. A list of the maximum penalty for 
~ach violation shall also be included. 

{j) Each institution must establish criteria for a general lock up and 
suspension of all rights and privileges without disciplinary hearings. Each 
institution shall also establish criteria for protective segregation, both voluntary 
and involuntary. 

(k) If an inmate is transferred between institutions for non-disciplinary 
purposes, a written statement of reasons for the transfer must be placed in the 
inmate's file and a copy provided to the inmate. Transfers for disciplinary purposes 
must be preceded by a disciplinary hearing. 

(1) Each institution must establish guidelines for the use of force and 
chemicals in the punishment sections of the institutions. 

(m) Provisions are made for posting suspensions, additions, del~tions 
and ammendments of any of the procedures or guidelines established in the order. 

3. EFFECT 

Recent court decisions have increasingly recognized the rights of 
incarcerated individuals to due process hearings before the imposition of punish
ipent. However, this Order is unique in that no state has yet spelled out, in such 
great detail, what procedures are to be followed by prison officials in disciplining 
inmates. The federal prison system has no equivalent procedure. The Minnesota 
model will undoubtedly be studied and copied by other states. 
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It is possible that the Legislature will wish to pass a statute incorporating 
the procedures in the Order. If so, there will be several problems in these pro
cedures that must be worked out. Briefly: 

1. The increased staff necessary to implement these procedures 

2. The problem of contacting counsel within 24 hours of the inmate's 
receipt of notice of a rules violation 

3. Constitutional problems of placing the burden on the inmate to 
request the appearance of adverse witnesses; of not requiring 
testimony to be under oath; of not making free transcripts of 
the hearings available to indigent inmates; and of limiting the 
inmate's choice of counsel 

4. Lack of provision for meaningful appeal in Rule XII (B) and' (C) 

5. Possible variation of the standard of proof required to find the 
inmate guilty from "more probable than not" to "preponderance 
of the evidence" or "beyond a reasonable doubt'.-

6. Establishing legislative guidelines for the commissioner to implement 
Rule XIII (Use of force or chemicals) 

These problems are not exhaustive, and they have not been discussed 
in great detail at this point. They are listed merely to provoke thought and 
discussion, and to serve as a starting point in discussing the procedures with 
the staff at both institutions. 

DH:mc 
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B. Relating to "Informal Rule-Making" 

1. Memorandum From Jim Nobles, Legislative 
Analyst, House Research Division, Regarding 
Definition of Rule. 

2. Memorandum From Jim Nobles, Legislative 
Analyst, House Research Division and Marcy 
Wallace, Senate Research Division, Regard
ing Definition of Rule. 

3. Memorandum From Marcy Wallace and Jim Nobles, 
Office of Legislative Research, Regarding 
Informal Rule Making by State Agencies. 

4. Letter From Richard B. Allyn, Special Assis
tant Attorney General, Minnesota State 
College System. 

5. Memorandum From Norman Dybdahl, Vice Chancellor 
for Administration, Minnesota State College 
System. 

6. Letter From Edward J. Driscoll, Commissioner 
of Securities, Department of Commerce. 
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FROM: Jim Nobles, Legislative Analyst 

RE: Administrative Procedure Act "RULE" 

As supplement to the information enclosed (where your 
attention is directed particularly to pp. I-8 through 
I-13) the following is addressed to your specific 
interest in the subject of "informal rule-making": 

In the time allotted, a thorough survey of situations in 
other states was not possible. Therefore, Frank Cooper's 
State Administrative Law is the best resource, although 
published in 1965. The Cooper two-volume work presents 
a comprehensive review of rule-making and administrative 
adjudication procedures in state governments, The 
American Bar Foundation and the University of Michigan 
Law School sponsored Cooper's research project and it is 
considered the most authoritative work on the subject. 

It is implicit in Professor Cooper's treatment thab the 
issue you raise is one of reoccurring significance, As 
in the enclosed report, particular attention is drawn 
to potential difficulties with the definition of "rule," 
It is my current opinion that problems of informal rule
making (i.e., abusive utilization of 11 policy statements", 
"directive", etc., as a means to get around the proper 
due process procedures of the APA) should be resolved 
through refining the statutory definition of "rule 11

• 

Cooper's attention to this point is most useful: (pp. 107-9) 

To achieve a successful and workable definition 
of the term "rule," the statute should 
incorporate certain basic inclusions and 
certain equally important exclusions. 

/_ -----L:_ ____ _ 

·~1·)},.,P 
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(A) WHAT SHOULD BE iNCLUDED WITHIN DEFINITION 

Among the elements which should be included in 
the definition, the following are of particular 
importance: 

First, the concept should be described in 
l)roadly inclusive_ terrns·"--(lhe· word "statement" 
has ... been rriost". poi>-uiar-;': This has proved 
necessary to defeat the inclination shown by 
some agencies to label as "bulletins," 
"announcements," "guides," '·'interpretive 
bulletins," and the like, announcements which, 
in legal operation and effect, really amount to 
rules; and then to assert that the promulgations 
are_not technically rules but merely policy 
statements, and hence may be issued without 
observance of the procedures required in 
connection with the adoption of rules, 1 

A sec6nd element which is important is that the 
term "rule" be confined, by definition, to 
statements of general applicability .... 

_JL:thirq. __ 12-_ssential inclusion in any workable .... 
d~f1n1ticin -of" the te;r_IIL~'.:rule ,r~·-rs'c-c,-a~--provfs1oii 
that the term _J_n.9._ludes a]_J __ ~_tat~.m~n.ts ___ w_hJqn 
imp.l_~_ Il1E?nt interpret or prescribe law or 

. , --------· -· -------·-------•· ·-- -· - ----------------·-··----- -- ---
p 9 l i c x._. __ Thus, the term includes not only 
so-called substantive regulations but also all 
statements setting forth the agency's position 
on questions of statutory interpretation and 
questions of policy. 

A fourth essential is that the term "rule" 
include all statements describing the 
procedure or practice requirements of the 
agency. 

Fifth, and closely related to the fourth 
requirement, is the desirability of including 
within the definition of rule any statement 
which describes the organization of an agency. 
Frequently, those doing business with an 
agency staff may properly be approached, and 
this can be known only if the organization 
of the agency is a matter of public 
knowledge. 

Finally, it is important to include, within 
the definition of "rule," amendments or 
repeals of rules, because obviously the 
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amendment or repeal of a rule can have just 
as important an effect as the adoption. of 
a new rule. 

A majority of the states having adopted 
definitions of the term "rule'' have 
included most of the above-described 
essentials. 

61 rn Michigan, for example, in the early days 
of the Michigan Unemployment Compensation 
Commission, the statute required that there 
be a hearing in case of the adoption of rules 
but permitted the adoption of regulations 
without public hearing. Over a period of 
several years the Commission adopted more than 
twenty regulations but only two rules. 

Cooper is not, however, rigid in recommending specific 
language in defining rule. He says: " .. ,best results 
can be achieved by careful periodic revisions of the 
statutory definition of the term "rule," based upon 
experience ... " (p. 111). Cooper points to Wisconsin 
as a state that has followed such an approach with 
effective results. As time permits, I will look closer 
at the Wisconsin experience. 

Since Wisconsin has followed the Model APA to a significant 
extent, it is also useful to give it attention. The 
full text of the Revised Model State Administrative 
Procedure Act is provided in the enclosed report (and for 
material related to the definition of "rule" see pages 
II-9 through II-11). For convenience, the relevant 
section is reproduced below: 

24 ( 7) "rule,, means each agency statement of general appli-
25 cability that implements, interprets, or prescribes law or 

-26 policy, or describes the organization, procedure, or practice 
27 requirements of any agency. The term includes the amend-
28 mcnt or repeal of a prior rule, but docs not include (A) 
29 statements concerning only the internal management of an 
30 agency and not affecting private rights or procedures avail-
31 able to the public, or (B) <lcclaratory rulings issued pur-
32 suant to Section 8, or ( C) intra-agency memoranda. 
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COMMENT 

The corrcspo11ding section of the Federal Administrative Procedure Act 
reads as follows: 

"'Sue. 2 ( c). R11/e and Rule Mc1.V11g.-'Rulc' means the whole or any 
part of an ngency statement of gc:nc:ral or particular applicability and 
fut11re effect designed tO implement, interpret, or prescribe law or policy 
or to describe the organization, procedure, or practice requirements of any 
agency, and includes the approval or prescription for the future of rates, 

• wages, _corporate or financi.il structures or reorganizations thereof, prices, 
facilities, appliances, sc:rvices or allow.tnccs therefor or of valuations, costs, 
or accounting, or practices bearing upon any of the foregoing. 'Rule mak
ing' means agency process for the formulation, arnendmcnt, or repeal of a 
rule." 

The phrase "or p:micubt applicability" in the federal act is omitted 
from the Moclcl Ace, thus limiting its scope but clarifying its meaning. 
Attention should be called to the fact that rules, like statutory provisions, 
may be of "general applicability" even though they may be of immediate 
concern to only a single person or corporation, provided the form is general 
and others who may qualify in the fucure will fall within its provisions. 

1 SECTION 2. [Pttblic Information; Adoption of Rttles,· 
2 Availability of Rttles and Orders.] 
3 (a) In addition to other rule-making requirements im-
4 posed by law, each agency shall: 
5 ( 1) adopt as a rule a description of its organization, 
6 stating the general course and mtthod of its operations 
7 and the methods whereby the public may obtain informa-
8 tion or make submissions or requests; 
9 (2) adopt rule~ of prnctkc setting forth the nature and 

10 requirements of ull form~l and informal procedures avail-
11 able, including a description of all forms and instructions 
12 used by the agency; 
13 ( 3) make available for public inspection all rules and 
14 all other written statements of policy or interpretations 
15 formulated, adopted, or used by the ag·cncy in the dis-
16 charge of its functions; 
17 . (4) make available for public inspection all final 
18 ·. orders, decisions, and opinions. · 
19 (b) No agency rule, order, or decision is valid or effective 
20 against any person or party, nor may it be invoked by the 
21 agency for any purpose, until it has been made available for 
22 public inspection as herein required. This provision is not 
23 applicable in favor of any person or party who has actual 
24 know ledge thereof. 

LEG. 1 ,:,1 .~ T'V::· r. •. 0:- .• ' c ; i·• ;:· 1 ;; , ; ;; ;: , . , k,,_, I, I ..__ <\ d L, .a •. ,, •Jc. ,.,.,_•,,I» I I 
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COMMENT 

TI1~s section goes for beyond the provisions of Section 2 of the original 
Mo<ld St:ttc Administrative Proccdme Act. Public information is substan
tially increased in scope. Subsection (a) ( 1) is made mandatory, wherc..1s 
u11<.ler the original act the obli.!}ltion to promulgate descriptions of organ
ization and the general course of operations was required only "so far as 
prncticablc." Abo included arc recommendations of the Hoover Commis
sion Task Force to the effect that statements of policy and interpretive 
m;uerials, as well as rules, orders, :•.nd opinions shall be made available for 
public inspection. finally, the sanctions of Subscctio.n ( b) arc included for 

the first time. 
The corresponding provisions of the Federal Administrative Procc<lure 

Act arc as follows: 
"Sue. 3. Except to the extent that there is involved ( 1) any function 

of the United States requiring secrecy in the public interest or (2) any 
matter relating solely to the internal management of an agency-

.. (a) Rules.-Evcry agency shall separately st:i.te and currently publish 
in the Federal Register ( 1) descriptions of its central and field organiza
tion including delegations by the agency of .final authority and the estab
lished places at which, and methods whereby, the public may secure infor
mation or make submittals or requests; ( 2) statements of the general 
course and method by which its functions are channeled and determined, 
including the namre and requirements of all formal or informal procedures 
available as well as forms and instructions as to the scope and contents of 
all papers, reports, or examinations; and ( 3) substantive rules adopted as 
authorized by law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of the public, but 
not mies addressed to and served upon named persons in accordance with 
Jaw. No person shall in any '.nanner be required to resort to organiz:1tion • 

or procedure not so pqblishcd. 
"(b) Opinions {/1/d Orders.-Evcry agency shall publish or, in accord

ance with published rule, make available to public inspection all final 
opinions or orders in the adjudication of cases (except those required for 
good ca.use to be held confidential and not cited as precedents) and all 

rules. 
"(c) Public RecordJ.-Savc as otherwise required by statute> matters of 

official record shall in accordance with published rule he made available to 
persons properly and directly concerned except information held confi-

dential for good cause found." 

In contrast to Cooper's criteria of what ''rule II should 
include (along with the specific language of the Model 
APA in defining "rule 11

) the Minnesota APA leaves much 
to be desired. As I tried to point out in the enclosed 
anlaysis of M.S. Chapter 15, various kinds of rules are 
authorized--substantive," interpretative., and procedural. 
The overriding problem, however, involves ambiguities in 
15.0412 as to which type of rules require adoption after 
public hearing. 

You will find that I have emphas 1 this issue (see pp, 
I-8- through I-13, and I-17 throur> .[-20). That is, in 
analyzing the APA., I find that you have pointed out one 
of Minnesota's major failings·relative to its rule-making 
process. 
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My personal recommendation would be that the definition 
of "rule" in Section 15. 01-111, Subd. 3, be amended to be 
more inclusive of interpretative administrative action, 
i.e., to be in r,reater harmony with the Model APA and 
Professor Cooper's suggested criteria. This would also 
involve some additional amending of section 15.0412, 
so as to remove ambiguities over alternative rule-making 
procedures. · 

-
I trust that the above materials and commentary have been 
of some assistance. Frankly, there has been considerable 
limitation on the amount of time available during the past 
several weeks. I look forward to additional attention 
to this issue in the future. 

JN/bh 
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TO: Members, House and Senate Governmental 
Operations Committee 

FROM: Jim Nobles, House Research 
Marcy Wallace, Senate Research 

RE: Administrative Procedures, "Rule" 

At the May 7, meeting of the House and Senate Governmental 
Operations Committees, concern was expressed over the 
adequacy of Minnesota's definition of "rule" with respect 
to the Administrative Procedure Act [M.S. Section 15.0411, 
Subd. 3]. As noted previously, the APA definition of 
rule largely sets the standard for what administrative 
action requires adherence to rule-making procedures (see 
pp. I-8 to I-13 of reference materials). It was noted 
that governmental agencies may have a tendency to issue 
"interpretative statements", "policy bulletins", 
"directives", etc., in their execution of the law as a 
means of circumventing the public hearing rule-making 
process. Investigations by the Minnesota Legislative 
Research Committee in 1954 and the Legislative Interim 
Commission on Administrative Rules, Regulations, 
Procedures and Practices in 1968, indicated that such 
administrative activity (so-called "informal rule-making") 
was a problem. Reference was also made to the work of 
Professor Frank Cooper on this issue and it was requested 
that his commentary be supplied (attached), 

Also, by request the Committees' staff will undertake 
its own inquiry as to the s-tatus of "informal rule
making" among state agencies currently. Documents 
relating to administrative application and interpretation 
of law will be requested to determine if agencies are 
improperly going around the procedures of the APA. 
Hopefully, this material will be available to you at our 
next meeting. 

Finally, as a matter of emphasis, your attention is 
directed to M.S. 15.0412, subdivision 3, as amended 
by Laws 1974, Chapter 344, Section 1 (seep. I-18) 
which says: 

~@ 
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Subd. 3. Prior to the adoption of any 
rule authorized by law, or the suspension, 
amendment or repeal thereof, unless the 
agency follows the procedure of 
subdivision 4, the adopting agency shall, 
ae-~aP-ae-~Pae~~eae±e, publish eP-etRe~w~ee 
e~Pe~±ate notice of its intended action 
in the state register as described in 
section 8 and afford interested persons 
opportunity to submit data or views 
orally or in writing. 

(The reference to subdivision 4 is to the normal 30-day 
notice and full public hearing process of rule-making.) 
The above subdivision 3 is particularly ambiguous since 
it seems to imply that agencies may adopt "any rule" 
simply by giving notice of intended action and receiving 
comments at the agency's discretion. 

It may be that such an abbreviated procedure would 
suffice for adoption of "rules" that are not substantive, 
i.e., rules that are only procedural or interpretative, 
but which may affect more than "internal management". 
However, in order to provide such an intermediate 
"rule-making" procedure (as subdivision 3, seemingly 
attempts to do) the type of rule which qualifies for 
the process should be more clearly defined. It is 
inconsistent with the thrust of the Administrative 
Procedure Act that agencies can at their discretion 
choose to formulate "any rule 0 without full public 
hearings. 

Subdivision 3 could, of course, simply be repealed. 
Yet, it may be that if the definition of rule can be 
refined so as to differentiate types of rules (see 
pp. I-9 through I-11) a simple notice of intended 
action procedure may be advisable for a limited 
category of "rules" (those less than substantive, but 
more ~han managerial). Such an approach m~y be worth 
pursuing. 

We would welcome your suggestions on this or other 
subjects. We intend our efforts to be responsive to 
your interests and concerns. 

JN:MW:bh 
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COOPER'S_ SUGGESTIONS ON DEFINING "RULE"* 

In State Administrative Law 

Professor Frank Cooper points out that to achieve a 
successful and workable definition of the term "rule", 
the statute should" ... incorporate certain basic 
inclusions and certain equally important exclusions." 
First, with respect to what should be included, he 
says the following are of particular importance: 

First, the concept should be described in 
broadly inclusive terms (the word "statement" 
has been most popular). This has proved 
necessary to defeat the inclination shown by 
some agencies to label as "bulletins," 
"announcements," "guides," "interpretive 
bulletins," and the like, announcements which, 
in legal operation and effect, really amount 
to rules; and then to assert that the 
promulgations are not technically rules 
but merely policy statements, and hence 
may be issued without observance of the 
procedures requireg

1
in_connection with the 

adoption of rules. · 

A second element which is important is that 
the term "rule" be confined, by definition, 
to statements of general applicability .... 

*From Frank Cooper, State Administrative Law. New York: 
The Bobbs-Merrill Company, Inc., 1965, Vol. 1, p. 1077119. 
Profes~or' Cooper's two volume work presents a comprehensive 
review of rule-making in state governments. The publication 
is sponsored as a research project of the American Bar 
Foundation and the University of Michigan Law School. 

61
In Michigan, for example, in the early days of the 

Michigan Unemployment Compensation Commission, the 
statute required that there be a hearing in case of the 
adoption of rules but permitted the adoption of regulations 
without public hearing. Over a period of several years 
the Commission adopted more than twenty regulations but 
only two rules. 
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A third essential inclusion in any workable 
definition of the term "rule" is a provision 
that the term includes all statements which 
implement, interpret or prescribe law or 
policy. Thus, the term includes not only 
so-called substantive regulations but also 
all statements setting forth the agency's 
position on questions of statutory 
interpretation and questions of policy. 

A fourth essential is that the term "rule" 
include all statements describing the 
procedure or practice requirements of the 
agency. 

Fifth, and closely related to the fourth 
requirement, is the desirability of including 
within the definition of rule any statement 
which describes the organization of an 
agency. Frequently, those doing business with 
an agency staff may properly be approached, 
and this can be known only if the organization 
of the agency is a matter of public knowledge. 

Finally, it is important to include, within 
the definition of "rule," amendments or 
repeals of rules, because obviously the 
amendment or repeal of a rule can have just 
as important an effect as the adoption of 
a new rule. 

A majority of the states having adopted 
definitions of the term "rule" have included 
most of the above-described essentials. 

With respect to what should be expressly excluded from 
the definition of "rule," Cooper specifically mentions 
matters'' ... concerning only the internal management 
of an agency and not affecting private rights or 
procedures available to the public." 

Cooper is not, however, rigid in recommending specific 
language in defining rule. He says: "· . ,best results 
can be achieved by careful periodic revisions of the 
statutory definition of thi term 'rule,' based upon 
experience. . . . 11 (p. 111). 
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June 18, 1974 

TO: Members of Joint Senate and House 
Governmental Operations Committees 

✓-

MEMORANDUM 

FROM: Office of Legislative Research - Marcy Wallace 
Jim Nobles 

SUBJ: \ Informal Rule Making by. State Agencies 
~ . 

Since the last meeting the Committees' staff has attempted to read and 
analyze the various guidelines, policy statements, interpretive bulletins and 
other documents supplied by various state agencies pursuant to Representative 
Quirin' s request. Although we attempted to determine whether state agencies 
are improperly avoiding the provisions of the APA, we can only conclude that an 
answer to that question is necessarily subjective. 

Consequently, we have attempted a rough classification of the various 
documents submitted to us and attached brief examples of documents that appear 
to fall into each class. The selection of these exhibits is not intended to reflect 
upon the broad practices of the agency involved with respect to informal rule 
making. All three types of guidelines are frequently found within the submissions 
of any or•: agency. We have also attached copies of guidelines provided by the 
state department of education but have not undertaken to classify these materials. 

We have divided these guidelines into three general classes. The boundaries 
of these classes are not necessarily distinct, but rather merely provide what may 
be a useful tool of analysis. The criteria used for classification are semantic 
and substantive. We would describe these classes as follows: 

I. Informational (See Exhibit A) 

A. Semantic Characteristics 

1. Factual style 
2. Avoids 11 may 11 and II shall" 
3. Often includes statistical or technical data 
4. Language is normally informal 

B. Substantive Characteristics 

1. Does not discuss legal rights and duties of regulated person 
vis a vis issuing agency 

2. Discusses a non-legal or extra-legal subject of special interest 
to regulated persons 
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3. Neither requires nor suggests conduct which will determine 
legal status 

4. Agency would normally not have the statutory authority to 
promulgate the same document as a rule 

II. Interpretive (See Exhibit B) 

A. Semantic Characteristics 

1. Precatory in style 
2. Uses terms such as "may", "is desirable", "would be acceptable" 
3. Avoids "shall" 
4. Language may be either formal or informal 

B. Substantive Characteristics 

1. Usually interprets legislation or case law and explains how the 
agency intends to apply this law when faced with an administrative 
decision or contested case · 

2. May be a restatement of agency precedents which it intends to 
follow in the future 

3. Normally suggests conduct which will affect legal status 
4. Agency does not necessarily have the authority to promulgate 

the same document as a rule or regulation 

III. Declaratory (See Exhibit C) 

A. Semantic Characteristics 

1. Mandatory in style 
2. Uses "shall" 
3. Resembles a statute or rule 
4. Language is formal 

B. Substantive Characteristics 

1. Purports to require conduct affecting legal rights, duties or status 
2. Does not merely interpret existing legislation or case law but 

purports to add new substance to the existing regulatory scheme 
3. Agency normally has a grant of legislative authority to promulgate 

the same document as a rule or regulation 

L) me 
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STATE OF MINNESOTA 
LIVESTOCK SANITARY BOARD 

155 WABASHA ST0 

ST. PAUL 55102 

TO MINNESOTA RESIDENTS ORDERING CALVES UNDER 2 MONTHS OF AGE 

Enclosed are two copies of the permit that you requested for the importation 
of calves under 2 months of age. One copy is to be sent by you to the 
individual from whom you ordered the calves. His veterinarian will not 
issue the necessary health certificate until he has received a copy of the 
permit. 

Death losses in calves under 2 months of age that are imported into Minnesota 
continue to be about 11%. Many of these calves are too young, less than ten 
days old. When ordering calves, be specific as to the age of calves you want. 
When the calves are delivered, check them for age or have your veterinarian 
do so for you. If they are not what you ordered, refuse to accept the ship
ment.· 

Check the calves for health before you accept the shipment. If there are 
sick calves in the lot, refuse to accept the entire shipment. Disease 
moves rapidly through assembled calves this young. 

If sickness shows up in calves after you have accepted them, call your vet
erinarian immediately. Don't wait to see if they get better by tomorrow -
they won't. 

Remember - it is easier to refuse to accept a shipment of obviously sick 
or under age calves than it is to get things straightened out after they 
have been paid for and the trucker has left your premises. 

Officer 

FORM 38 ( 2-71l) 
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July 18, 1973 

STATE OF MINNESOTA 
DEPARTlr1ENT OF COMMERCE 

8T, PAUL, MINNESOTA BISUUI 

TO: ALL MINNESOTA LICENSED CARRIERS AUTHORIZED TO WRITE 
ACCIDENT AND SICKNESS INSURANCE 

FROM: POLICY FORM APPROVAL DIVISION 
ACCIDENT AND SICKNESS SECTION 

RE: 1973 LEGISLATION AFFECTING POLICY FORMS 

Th~s informational Bulletin is intended to assist in answering 
the ·many inquiries this Division has received regarding 1973 
legislative enactments dealing with accident and sickness 
coverages and policy forms. The nature of each piece of legis
lation is presented in summary form and companies are instructed 
to carefully examine the respective acts when drafting riders, 
endorsements and new policy form contracts for submittal. 

1. Chapter 252 (Group Insurance Only) 

All benefits relating to expenses incurred for medical 
treatment or services of a physician shall also include 
chiropractic treatment and services of a chiropractor. 

2. Chapter 339 (Group Insurance Only) 

Every employer shall not, except upon the written consent, 
terminate, suspend or· otherwise restrict the participation 
of the survivor or survivors (as defined) of any deceased 
covered employee under the group insurance within one year 
of the covered employee's death. The survivor or survivors 
may be required to pay the entire cost of such protection. 

3, Chapter 340 (Group Insurance Only) 

No employer or insurer of that employer ,shall terminate, 
suspend or otherwise restrict the participation in any group 
insurance to any covered employee who becomes totally dis
abled (as defined) while employed by the employer solely on 
account of absence caused by such total disability. 
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4. Chapter 430 (Jndividual and Group Tnsuranr.c) 

(-) Any policy which provides coverage for services which can 
be lawfully performed within the scope of the license of 
a duly licensed dentist, shall provide benefits for such 
services whether performed by a duly licensed physician 
or dentist. 

(~-~,, 
' J 

5. Chapter 471 (Indjvidual and Group Insurance) 

6. 

7. 

No policy shall contain any provision denying or prohibit
ing payments for services rendered by a hospital or medical 
institution owned or operated by the federal, state or 
local government or practitioners therein in any instance 
wherein charges for such services are imposed against the 
policyholder. 

Chapter 585 (Group Insurance Only) 

Policies must include and provide health service benefits on 
the same basis as othere benefits for the treatment of 
~lcoholism, chemi~al dependency or drug addiction in (1) a 
licensed hospital, or (2) confinement in a residential 
primary treatment program as licensed by the State of 
Minnesota pursuant to diagnosis or recommendation by a 
doctor of medicine. Coverage shall be for at least 20 
percent of the total patient days allowed by the policy and 
~n no event shall coverage be for less than 28 days in each 
calendar year. 

Chapters 303 and 651 (In~ividual and Group Insurance) 

Non-group policies insuring more than one person and group 
policies providing coverage for family members and dependents 
shall include as insured members any newborn infants immediately 
from the moment of birth and thereafter (Chapter 303). Group 
and non-group policies shall provide the same coverage for 
maternity benefits to unmarried women and minor female dep
endents as that provided for married women. Also, both such 
policies shall provide the same coverage for the child of an 
unmarried mother as that provided for the child of an employee 
or insured choosing dependent family coverage. Coverage for 
legal abortions, if provided, must be recited as a benefit and 
cannot be interpreted as being provided tinder the usual 
"Maternity Benefit" provision. (Chapter 651) 

Comment 

These two enactments, although having different effective dates 
(see below) are rel.atcd as to their respective benefit require
ments and must, thcr·cfore, be considered jointly. The Division 
acknowledges thnt there may be mjnor variations in interpretation u of the two statutes. The Divj_sion, therefore, hereby advises 
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that, althoug·h other acceptable options are available, the 
following arc options which the Division will accept and 
approve for use in Minnesota: 

a) Any individual non-group policy or individual 
group certificate that provides maternity bene
fits in all cases (regardless of sex or marital 
status of the individual insured) when the comple
mentary family non-group policy or family group 
certificate provides maternity benefits. 

b) Any individual no~-group policy or individual 
group certificate that permits conversion to 
family coverage and thereby provides immediate 
newborn infant coverage for the child of an 
unmarried mother. 

c) Any family policy or family group certificate 
that permits conversion by a minor fe~ale depen
dent to her own family coverage and thereby · 
provides ·immediate newborn infant coverage for 
the child of the minor female dependent, or any 
family policy or family group certificate that 
provides immediate newborn infant coverage for 
the child of a minor female dependent. 

(°') EFFECTIVE DATES 

u 

All of the above statutes are effective on August 1, '-197 3 
as required by M.S. Section q45·.02, excepting as follows: 

(a) Chapter 471 is eff~ctive for all policies issued or 
renewed on and after May 22, 1973. 

(b) Chapter 585 is effective for all group policies 
issued or renewed on and after September 30, 1973. 

(c) Chapter 303 is effective for all newly issued 
policies after December 31, 1973 and for policies 
in force on January 1, 1974 on the first renewal 
or-premium anniversary following January 1, 1974. 

FILING PROCEDURE 

The Division anticipates that because the above enactments 
are in some cases material and cxc.eptional requiring the 
careful redrafting of contract provisions, and further, that 
because almost all have a common effective date as specified 
above, a large number of filings will be received within a 
short time span. Companies, thcrPfore, arc hereby advised to 
take the following steps to expedite the processing of the 
filings: 
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1) Identify all filings as being relative to 
this Bulletin. 

2) Recite.in the cover letter whether the filings 
follow the contents of the Bulletin 

3). When filings deviate from the contents of the 
Bulletin, clearly specify the nature of the 
deviation. 

4) Enclose a copy of the prior policy, endorse
ment or rider together with the revised copy 
and underscore and identify by reference, the 
revisions and amendments of the contract lan
guage. 

The Division is diverting personnel to handle the expected 
heavy work load and every effort will be made to process the 
filings on a timely basis. Companies may contact the Division 
by telephone (612) 296-2488 for further information, but ar~ 
requested to do so· only on matters of substance and mater
iality. 

Jo~n T. Ingpffi~sia, Supervisor 
Life and HEh<lth Section 
INSURANCE DIVISION 

pas 
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STATE COLLEGE UOARD OPERATING POLICY 

Residcnc\! Halls 

(a) The following prov1s1ons shall govern the Residence Hull program 
of the Minnl!sota State College System: 

(1) All students not residing in the home of a parent or legal 
guardian arc required to participate in the program unless 
excused by the President or his designated rcprescn_tative. 

(2) A student entering the program shall be required to live in 
the residence hall for an academic quarter or summer session, 
pay the cost of damages caused by the student, adhere to 
applicable Board and College rules and policies and pay his 
or her account regularly and in advance. A signed statement 
which acknowledges the above provisions shall be kept on 
file and a copy shall be made available to the student. 

(b) The following rates shall apply to room and board in the Residence 
Hall program: 

(1) Regular Year - Room and Board Rates 

Multiple occupancy room 
Double occupancy room 

· Single occupancy room 
Double used as single 
Multiple used as double 

15 Meal 
Option 

$795 
825 
900 
930 
930 

20/21 Meal 
Option 

$855 
885 
960 
990 
990 

Non-optional 
20/21 Meals 

$840 
870 
945 
975 
975 

Units which have private bath facilities or are equipped with 
special furniture shall have an additional charge of S60 per 
year. 

(2) Regular Y car - Room Only Rates 

To insure ·maximum utilization of existing facilities~ the 
colleges may offer a limited number of rooms on a "room 
only" basis provided approval is· obtained from the Board. 
Where such approval is gran tcd, the following ra tcs shJll 
aprly: 

Double occupancy room $ 425 per. year 
Singk occupancy room 525 per year 
Douhll' room llSL'd as single 550 per y~;1r 
Double room - Ril'ltards I lall 350 per year 
Singli..~ room - Ril:h:ird~ I lall 450 per year 

7~1 



,,., 

( ) 

o, 
( ) 

.. () 

(3) Summer Session 

Rates for room and board during the summer session shall 
shall not be kss than the pro rata rate for the regular 
academic year. 

(c) Special Events 

Charges for special events such as banquets, housing and feeding 
of special groups, etc., shall be established by the college President 
at a rate which will insure that no financial loss will result to the 
revenue fund. 

(d) Enforceability of Charges 

The President of each college shall require students in the Resid~nce 
Hall program to comply with the provisions of this Operating Policy. 
In case of non-compliance, the college shall take appropriate 
disciplinary measures which may include t}:le suspension of the 
st~dent and the withholding of all records. 

Approved by the Board 8/23/71 
Amended by the Board 9/27/71 
Amended by the Board 5/22/73 

7.~ 



"', -.l 

) 

-

) 
I 

) 

state college 
system 

office of Jhe chancellor 
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PHONE 612 1 296-264,i 407 CAPITOL SQUARE BUILDING/ 550 CEDAR STREET, ST. PAUL. MINNESOTA 55 i01 

Mr. Jim Nobles 
Resear-ch Analyst, House Governmental 

Operations Committee 
17G State Capitol 
St. Paul, Minnesota 55155 

Dear Mr. Nobles: 

June 3, 1974 

Chancellor G. Theodore Mitau t1as asked that I supply you with the 
information requested by Representative Quirin in his letter concerning 
the Administrative Procedure Act. 

In the spirit of Representative Quirin 1s inquiry I am enclosing an 
up-to-date set of all actions taken by the State College Board which are 
treated like rules but which were not adopted in strict compliance with 
Chapter 15. However, these Internal Rules, Operating Policies and 
Administrative Procedures have been adopted in accordance with the 
following College Board Governinq Rules (rules which are Chapter 15 rules): 

Minnesota Regulations State College Board 304 provides: 

Policy Making. The State College Board makes policy by adopting: 

(a) Governing Rules for the System, 

(b) Internal Rules and Operating Policies for the System, 

{c) Constitutions for each College, 

(d) Parking Rules and Regulations for the Colleges as 
provided for in Minnesota Statutes (M.S. 1969, Chapter 169.669), 

(e) Administrative Procedures, including resolutions 
instructing particular officers or agencies of the System or 
the Colleges to perform specific duties, 

{f) Rules of Order for the conduct of Board business. 

--~!£!.,@ 
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Mr. Jim N0bles 
June 3, 1974 
Page 2 

Internal-Rules are defined as follows: 

Minn. Reg. SCB 105 Internal Rules. Internal Rules are regulations 
of the State College Board concerning the internal management of 
the System. (M.S. 1969, Chapter 15.0411 Subd. 3(a).) They apply 
throughout the System and shall be codified and remain in effect 
until explicitly repealed. Prior to the adoption, repeal, or 
amendment of an Internal Rule, a hearing for individuals within 
the System shall be held by the Board or its designee, previous to 
which a copy of the proposed Rule or modification, together with 
the notice of the date, time, and place of the required hearing~ 
shall be distributed by the Office of the Chancellor to each 
College President, to the principal agencies for faculty and for 
student participation in College governance, and to any other 
individuals or groups within the System which request in writing 
to the Office of the Chancellor that they receive copies of such 
documents. Said notice shall be distributed at least 15 and not 
more than 90 days prior to the hearing. The Office of the Chancellor 
shall codify all Internal Rules and distribute current copies to 
each President, to each College library, and to the organizations 
mentioned in SCB 431 and SCB 432. The copies in each library shall 
be available for inspection and duplication by any individual in 
accordance with the normal procedures of each library. 

Operating Policies are defined as follows: 

Minn. Reg. SCB 106 Operating Policies. Operating Policies are 
acts of the State College Board which the Board declares to be 
applicable to a specified College or to be in effect for a specified 
period of time for one or more Colleges. Operating Policies shall 
include the annual budget and modifications thereof, and authoriza
tion for a particular College to offer new degrees or programs. 
Notice of the intention to act on such Policies shall be included 
in the agenda for State College Board meetings. Operating Policies 

. shall be published in minutes of the State College Board meeting 
at which they are adopted. 

Finally, Administrative Procedures are defined as follows: 

Minn. Reg. SCB 109 Administrative Procedures. Administrative 
Procedures which implement these Governing Rules, Internal Rules, 
College Constitutions, College Regulations, and which are intended 
to facilitate the routine and continuing functions of the System 
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Mr. Jim Noble 
June 3, 1974 
Page 3 

or of a College may be adopted. Administrative Procedures 
of a College are subject to the approval of the College 
President. Administrative Procedures for the System as a 
whole are subject to the approval of the Chancellor, after 
written 'notice to each President. They shall be available 
for public inspection. 

All of the attached rules were discussed at a public hearing 
prior to being adopted. While it is arguable that some of the attached 
rules should be made into Chapter 15 rules, there is a public hearing 
scheduled for July 9, 1974, at which time the Chapter 15 Governing Rules 
will be amended to properly include those informal rules which should 
be Chapter 15 rules. 

I 

If I can be of further assistance do not hesitate to call me at 
296-3854. I am also enclosing a copy of the College Board Governing 
Rules for your information. 

RBA:mp 

Enclosures 

cc: The Honorable E.W. Quirin 

Very truly yours, 

/J ~. /lO I! 0 {]· 
i<-K LlXXt: ~ 
HARD B. ALLY~ 

Special Assistant Attorney General 
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PHONE 612 / 296-2844 407 CAPITOL SQUARE BUILDING/ 550 CEDAR STREET, ST. PAUL, MINNESOTA 55101 

December 4, 1974 

MEMO TO: Senator Edward J. Gearty 
Representative E.W. Quirin 
Attention: Jim Nobles, House Research 

FROM : Norman Dybdahl '; /\ 
Vice Chancellor for Administration 

SUBJECT: Amendments to Administrative Procedures Act 

Thank you for the opportunity to comment on the proposed amendments to the 
Administrative Procedures Act. Unfortunately, we did not attend all of 
the joint connnittee meetings dealing with this matter and recognize that 
our observations come at a late stage in your deliberations. 

Before turning to specifics, let me indicate that the State College Board 
is in full agreement with the objective of enhancing public understanding 
of, and participation in, the adoption of state agency rules and regulations, 
In fact, the Board's own Governin,s_ Rules (adopted on July 30, 1971) were 
a product of extensive public hearings and provide systematic, open 
procedures for amendment and determination of policy. 

In addition to the Governin_g R_!:!,les, however, the Board also adopts Internal 
Rules, Operating Policies, Administrative Procedures, College Constitutions 
and College Regulations as "regulations concerning only the internal 
management of the agency". While the Governing Rules provide for the 
participation of faculty, students and the general public in the discussion 
and adoption of such rules and policies, they are not considered as "rules 
and regulations" having the force and effect of law under the present 
language and interpretation of Chapt_er 15. 

Since all Board actions relative to the above matters are taken at public 
meetings, our sole concern with the impact of the proposed amendments is 
the timeframe involved. Specifically, the notification period contemplated 
is considerably longer than that currently provided. As an example, 
Operating Policies notice requirements currently are met by placing the 
items on the Board agenda. The agenda is mailed to approximately 185 
individuals and organizations at least ten days prior to the Board meeting. 

~~@ 
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A change in this timeframe would cause considerable difficulties for the 
State College System because Board Operating Policies deal with such 
issues as tuition, student fees, room and board rates and operating budgets 
for the individual colleges. The problem which would arise is as follows: 

1. revised tuition and fee rates cannot be calculated 
until the Legislature enacts an appropriations bill 
because tuition rates must be set to generate the 
level of dedicated receipts contemplated by 
legislative action. 

2. to become effective in the next fiscal year, and 
to allow the students completing spring quarter 
to know what tuition rates will be in the coming 
year, the Board must act on tuition at its May 
meeting. 

3. since legislative appropriations are generally not 
finalized until late May, there simply would not 
be enough time available between the passage of 
the appropriations act and the end of May to meet 
the contemplated notice period. 

Similar problems would arise in revising room and board rates where increases 
in state employee salaries enacted by the Legislature in late May must be 
reflected in the rate structure adopted for the next year. 

To defer action on issues of this type to June or July would create budgetary 
problems. Moreover, since students are the most concerned "public", they 
do not wish to see such issues debated and resolved after spring quarter 
has concluded and many students have left the campus·es for the summer. 
Finally, it is important that students leaving campus at the end of May 
know what the cost of attending college will be in the coming year. 

Moreover, if the proposed provision enabling 50 individuals to petition for 
a public hearing is applied to matters of this type, it is a virtual certainty 
that any action of the Board dealing with tuition, fees and budgets will 
involve the procedure proposed. The uncertainty which would result would 
severely limit sound budgetary planning and management. 

In light of these circumstances, then, we would suggest that the proposed 
amendments include a provision which exempts the type of internal "housekeeping" 
rules and policies not having the force and effect of law as mentioned above 
from the notification requirements contemplated for rules and regulations 
affecting the general public. Such an exemption, of course, would not in 
any way diminish the Board's responsibility to insure that all concerned 
parties are given an opportunity to be heard in an open, public session on 
these matters. 

I trust the above material is adequate to explain what we perceive to be a 
virtually unique problem, If we can provide any additional information 
concerning this matter, please do not hesitate to call. 

NED:sk.m 
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STATE OF MINNESOTA 
DEPARTMENT OF COMMERCE 

ST. PAUL, MINNESOTA 35155 

-~v·;- r• 

July 1, 1974 

The Honorable E.W. "Bill" Quirin 
State Representative 
State Capitol 
St. Paul, Minnesota 55155 

Re: Joint House - Senate Governi11ental Operations Committee 
Review of Minnesota Administrative Procedure Act. 

Dear Representative Quirin: 

In response to your letter of May 20, 1974, requesting copi~s of 
letters, bulletins and memorandum which manifest administrative 
~ctions taken during the course of the past ten months, I enclose 
herewith copies of ten interpretive opinions rendered by the 
undersigned construing various statutes within my jurisdiction. 
These interpretive opinions are but a sampling of a larger number 
which have issued during this period of time. If the Joint 
Committee wishes copies of all _such interpretive opinions, copies 
will be made available to you. Your letter of May 20 seems to 
indicate a desire to review the nature of these documents rather 
than each individual document. 

Interpretive opinions are new to the Securities Division of the 
Department ofcommerce. Such opinions are authorized by legislative 
enactments during the 1973 Legislative Session. Specifically, 
Minnesota Statutes 1973 Supplement, Chapter BOA, BOB, BOC, and 
Chapter 83 all specifically authorize interpretive opinions upon 
the payment of a $25.00 fee. The inclusion of this authority within 
the various· statutes aforementioned is upon the· recommendation of 
the Department of Commerce. The rationale advanced in justification 
of this authority included the observation that federal agencies 
issued interpretive opinions and that such interpretive opinions have 
contributed greatly to the clarity of federal statutes and federal 
rules. Also, it was argued that it is unjust and unfair to require 
individuals subject to regulation to guess at their rights and that 
the device of an interpretive opinion is useful in providing the 
~gency's interpretation of the statutes which it is charged with 
administering. Such interpretive opinions are further of assistance 
to courts in constrµing statutes where the court might lack under
standing of particular applications of such statutes. 

~i:I~,(t~ 
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The Honorable E.W. "Bill" Quirin July 1, 1974 

It is the intention of the Department of Commerce to periodically 
publish all interpretive opinions so that the advice provided in 
these opinions can be available to the bar association and the 
public as~ whole. The reaction which we have had to this pro
cedure can only be described as extremely positive. 

If you wish further assistance in connection with this matter or 
a complete set of the opinion9 in questions, please do not hesitate 
to contact me. 

EJD:sh 
Encs. 

cc: }X!.\:vart~ J'. Gearty 
/'-Ta.mot: IJobl();S 

Very truly yours, . 

EDWARD J. DRISCOLL 
Commissioner of Securities 

\ 
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C. MACI Response to "First Working Draft" 

1. Memorandum From James T. Shields, Director 
of Environmental' Affairs, Minnesota Asso
ciation of Commerce and Industry. 

2. Memorandum From James T. Shields, Director 
of Environmental Affairs, Minnesota Asso
ciation of Commerce and Industry. 
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TO:. Interested Parties 

FROM: James T. Shields, Director of Environmental Affairs 

October 9, l 97L~ DATE: 

RE: Suggested .Amendments to Draft Proposals to the Administrative 
Procedures Act received from Senator Ed Gearty and Representative 
Bill._Quirin August 19, 1974. 

This memorandum will outline suggested amendments to the draft proposals, 
along with reasons therefore. A set of "clean bills" also is being drafted 
incorporating the suggested amendments. 

SET I. 

Page 2, Sec. 2, Subdivision 1. The stricken old language provided for 
amending, suspending and repealing rules· as well as adoptin·g them. To 
clarify that the newly defined procedures include these processes, the 

·new language should be changed ~o read (added words double underlined): 

Each agency shall adopt, .9.-mcnd, suspe._-g.d or rencal· its rules 
in accordance with the procedures---. 

Page 3, Sec. 4, Sub<l. 3. For the same reasons stated immediately above,· 
the new language in this subdivision should be changed to read: 

Each agency shall adopt and may s~spend, amend or repeal 
rules of practice---. 

Page 3, Sec. 5, Subd. 4. One of the more important· areas of reform should 
be the further clarification of the duties and responsibilities of an 
agency in promulgating regulations authorized by the legislature. To 
accomplish this, all of the old language in the last six lines on page 3 
should be stricken and replaced with new language, as follows: 

The agency sti_all present facts and materials at the public 
hearing cstablish{ng the need L_r an<l rensonableness of 
the rule and make an affirmative presentation of facts 
fulfillinr-;n· of its substantT;e nnd proce:c1ural st~tt;torv ______ ) ,t._ 

requirements. Before ndopt:i.ng the rule the agency shall 
submit it z--..:"!:.ts ro.asons · tbe:rcforc and the record of thC:' 
public 1-iear:i.ng to the attorney gencnll who shall review 
the rule as to form and lcgaL~t,v cmd, ,vithin 20 days, 
either approve or disapprove tlie rule. If he approves 
the rule.) he (continued on poge 4) 

HANOVER BUILDING • 480 CEDAR STR,EET ·• SAINT PAf}l.', MINNtSOTA 55101 • ·.~HON.E'61i·227.-9591 
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Page If, Sec. 5, Subd. 4. There should be more flc~xibili ty :i.n the ·date on 
which regulations take effect, especially in complicated siluat:i.ons where 
an a8cncy may want -the regulations to becotnc effective a month or more 
following adoption so Ll1at affected persons can make orderly plans ·to 
comply. To accommodate such situations, the following change should be 
made in the ninth line from the top of page 4, which is consistent with 
the provisions in Sec. 10, Subcl. 2, on page 6: 

---20 clays after its publication :tn the state register pr 
JlJ ~_uc_:h__J._a tcr time a_~ i_s _ ~es :i.gna ted i.n the r_~1 l 0_ .. _ 

Page 5, Sec. 8, Subd. 7. There is serious question as to the desirability 
of establishing a petition system regardless of the largeness or smallness 
of the number of pet:ttioners required. What is important is that there be 
valid reason for the holding of a public hearing. Also, the "court of last 
resort" for determining whether or not an unenforceable standard or policy 
should be converted to an enforceable rule should be determined by some 
body other than the attorney general since the decision is more of a 
technical or policy nature than it is a legal one. 

The legislative joint committee for ~~eview of administrative rules is the 
logical body to function in this capacity. To accomplish this, the last 
three sentences of Subd. 7 (beginning in the lL~th line from the top of 
page 5) should be stricken and replaced with the following: 

Before or after the statement or standard is adopted, any 
person may request the agency to hold a public hearing on 
the proposed· -s-tatcrnent or standard and shall subm:i. t material 
evidence in support of the request. Such request may include 
~~~!E'LE:ndatf;n that the statG?ment or standard be adopted a"s 
a rule according to the p1·oceclure set forth in 15.0412, sub
division 4. Upo~_receipt of such a request the agency shall 
have 30 days in ~rliich to make a specific and detailed reply 
in writing as to its planned disposition of the request. If 
the agency slates its intention to hold a timely public 
~ing or to _aclopt·-·~·-•statemcnt or st:andard-as--:;-iufe,_ it 
shall proceed accorcUng to section 15. ::l~J.2; but if the agency 
sta_tes its intent.ion 1;;t to hold a pubfic heartng or to adop"t' 
the statement or stancfarcJ as a rule, if recommcncfccl by the·-
re_quc:!sting person, tho. requesting person may su~nn:i.L the requc~t 
and supporting evidence to the legislative joint corrmittce for 
review of administrative rules. The comnitt~e shall determine 
within 60 days whcthe.~~-thc_ request is in harmony wi t~1 staE~l~.;, 
and is consistent with requirements that rules and stntemcnts 
or stan(fords of po Hey liav·e clarity and reasonnbl~~nes:3. :ffby 
rnajori ty ·voteof six or more me:mbcrs thG crnnmittc~e ·c1ca~1cs that:_ 
the agc-mcy sboul_~_!10l<l _;;i public he·aring on the _sta~~-('tn{:~nt or 
standard of po_licy or th::i.t the agency should adopt the st:i.tcment 
or standard of policy as a rule, :Lt shall r;o notify thc. agE1 ncy and 
the agency shall proceed in ,7·· ti!~1ely rn:-tm_;er :i.n 0~-~;C5]ance ~ft.h·-··--
U1c not.i.f:i.c.at.i.Oll and acco_nl:i.flg to sect:i.011 15.0L,12. Tlic atLorncz 
genera 1 _~;b:1 l l p_rc_scribe by n1 le _t1112 ___ forrn,_proccdurcs and r0511.d.rc-
mcn t.s f_~~-1:,c~~l::~Ysts ancl m:1Lerial evj ~~cr_tcc sul:):11itt.c•c.l 1mclr~:r __ ~JJ.L::!. 
subd:lv.i . .sion. 'i'hi.s subd:i.Yitd.on cloe0 not apply to opinions o.f 
the ntt·orn'ey gc~neral. - ·· 
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Page 5, Sec. 9, Subdivision 1. 
Sec. 5, Subd. 4 on page 4, the 
be changed as follows: 

-3-

For the same reasons given for changes in 
third line from the bottom of J..>age 5 should 

---20 clays after its publication in the state register QI. 

aJ;_ stu~li___ lc-1!-._~r.__s_i.r_nc=---='ls _:i.s design9-_t_e_s}_jn th~~-J_t!lr:_! -

Page 6, Sec. 10, Subd. 2. To he cons1stent with changes and deletions made 
in this•sub<livision, the word "filing" in the n-tnth line of the subdivision 
should be stricken and replaced with the words: 

it$ ef f_ec ti vene~~_s !.. 

Page 8, Sec. 15, 15.0415. A serious question is raised again here with regard 
to the desirability of establishing a petition system that may or may not 
rela_te to validity. Also, it is questionable whether the attorney general 
should be the "court of last resort'' on matters that are more apt to involve 

-technical and policy ·questions than they are legal questions. it is proposed 
that this entire section be stricken and replaced with the following: 

15. 0_~~1-~ .PETITION FOR ADQP'J;:~ON OF RULE.. Any person may retjues t 
an~~n-~y to adopt, su~.9- or repeal any rule. _ ~t1ch person : 
shaTI--be specific as to what action is being reqi!~sfe .. d and 
shall ~ubmit material evidence 1~ suppori of the requc§t. 

· Upon rec.dpt of such a request_.the ag_ency shall have .30 days 
in wt_1i ch to make- a specific_ and ·de tailed .reply :i.11 ·-·~:rri fin~ 
to _it? plannc-!d disposit~9n of the_re~e_r:;t. If the ag~ncy 
statc.s--lts intention to hold a t:i.melv ;;ublic--lie-aring__.2__n_ the 
sub·ject o( the req_u~st, it shall_~prc;cec~j accord_ing to sec,tion 
15. 0412_i_ but if the agc;nc y s ta tcs its i nten ti_9n not to hc,f d a 
timely E~bliC: hear:LngL tl~-~ reque::.:ting_12_ersq_~ __ n~ay submit the 
regues t_ and supporting evi __ slence to the_ __ k.g:~~la tiv~ ioi!lt 
committee for review of administrative rules. Trie committee 
shal 1 dete1~mirie · wf_t.h_i_n 60 clays whetl~_er the regue.s t is :Ln 
harmony with statQ l~w and is con.~t~t~nt ·with requi_r0rn_?:_"9tS 
that rules have clarity and reclso_nab~_e·9ess. If by nrn·jod.ty 
vote of six ~n _more members th_Q___f_g_@.!l1_:Ctt_~e ___ ~J~\9.~:§ __ Jl_}_nt,_ __ U@ 
agency should t10ld __cl public headn_g__91-i. the_ ~.ub_j_e.cto:1:--thg 
requestL-it slrnll _!10t:Lfy th2 a__ggJ.1~y }o ~b- s9 anc'. __ tlJ_e ag_QJ2Q: 
~h1i~LLQ1:Q_G. e e,_<! ·wJ tJ~_ a t:l~l~tl~-JlH.9} i..c._b~~:r ;iJ~~~sg_:~Alru~=--t.Q 
8ec l:ion l ,l.t._Q{-1:_L2_~_T.hL{lt.t9_t-1JQy_g_c~n~..ra l sh~ l LJ_)r.~s<::ril1_e RY ru 1 e 
_!b~- form~_Izr~ __ ~c~dures ~E.S! __ Ef.8_~iE_~rnents for_ reouests and material 
..£'...Y..j_d.e..n.c.c.._s.ul1.:m-U~J.('_cl under this S<.:!.c .. U...0.n. 

Page 9, Sec. 18, 15~048. The first sentence of 15.048 should specify t}1at 
we are deal{ng here with an adopted rule rather than a proposed rule. 
This is necessary since earlier in the bill there is a requirement to 
publish proposed rules. The following language is suggested: 

The publication of a £.j~,s!.l rule, statement or standard 
of policy --- . 

Page 9, Sec. 18, 15.048. In the last line on page 9, there is reference to 
filing with the ::;ecretar:y of t5tal:e. llo,v1ever, the filing requirement lrns 
been om.ittcd from Sec. 10, Subd. 2, page 6. To be consistc~nt, the last 

line on pnge 9 and the first two lines _on page 10 should be clrnngecl to 
read: 
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(2) was duly f4lecl-witk etldorse<l __ ~~ the secretary of state 
and available for public inspection at the <lay and hour endorsed 
thereon; g1~1 

Page 11, Sec. 20, Subdivision 1, last paragraph. This paragraph is uncleDr. 
The following language is suggested as a replacement for the entire paragraph. 

SET II 

'I'h~ c.9tP.f}l:i st~ i.o_neJ~ of: 0,~J~r1J:J\:l~t..Ii~-tJ.9Jl_~_hc1l_~~~e-_ _!:_?_ i -~ ~=11~-.:tJt.i 
E. 0 .D:i.~l}J.c~. _ 0 f th C r ~ _g i_~ t ~_r. cl. I G ~ ]_ <) a: rl_y 1 a ~H2_lp cl 0.5- _to__ J:}_1 q}:c:J:.=.=~t-~ . .ttJ S 

in law c1nd are _n~a_cl).ly ac~i-_~~-to any _j.:.~!:.~~.stec1 par~SY• 

Page 1, Section 1, Subdivision 1. It should be specified that the chief 
hearing examiner be learned in the law. Also, the term of the chief hearing 
examiner should be ~ore definite and the method of determining compensation 
should be specified. Finally, to further separate the office of the chief 

.hearing examiner from other state agencies and to assure that all hearings 
will be conducted in the manner presc~ibed by the legislature, the chief 
hearing examiner should be appointed by the legislative joint committee for 
review of administrative rules. To accomplish this, subdivision 1 should be 
stricken and replaced with the following: 

[5. 0 ~@@FF ICE OF HEARING EXAMINERS] 

_Subdj_vision l..!- A sJ.fltf?. _office of _h0arin_g_ ~xamipe_rs is hereby: 
~ re...f!..t_g_g_,_lJlL(le r t_be ~;1 tree tion o :f a ch:i.e f be.a d,TJJZ .. _exa1nin.~.I .. ,,7.b_q_ 

. s h.<?-.l..L_})_g__l_g_g_--£.11~<l in tl1.e: hw a11d ,;,;,ho ~br:t1J be a p_poin te d h,Y.. . ....:.iJJ.t. 
le_g_islative jo_Jnt committee ~T:.......-1.:eviPW Qf 0 dmi.ni;1trat:i.ve 1~J1l_es 
for a term end:i,11-_g_ QD June 30 Q __ f :th~ 5_:i,.~J:__h c;;._alen0ar yea_r aft.er:. 
.a p_QQj_JJ_tD1f'.nt 1-.. _!h~ _rn_t.~_Q..:f__~_?rnJ,2~1$~J. t i_on of the ch i~_;f b_~_§l --~}J.:JA 
~~am..~1w.r shaD _b~ set by th~ C..QJnmissiome;r_9f admj,11_Lstrc1tiop_ 
un i~-~-s _oJher_wJ. $_ e; set hy law t The cJ.1 ie f hec1..r .l.ng_ex0,rn:L_ne r s ha U. 
aru)o;l11t_ ~qch ~.ddi t.i_on~ll hearinfJXq__nri,n~rs to serve in hiEi. 
of_f~c-~:-=---·~-9 n~c::es_s~+.r_y_to fulfill the duties p.r~.$~dbed in th:i.~ 
sect :i.on. .t).tl_ h_~JtJ:.i11g_exc.1mh1e:rs '=inc lud..iJl-K t.he ch i.e f heari1~ 
~~l!i_!'.·c,_shall_ he in the unclassified service hut_ nwy__pe 
renw·':1"sd from thei.r. p_qs iJ.:to_n oD:1}~_f.QJ;=-- quse. Ac1~1-itismn.:U~!:: 
a U _l~~i;..i:fil'.:.-~ .&1JI1.iJl.~L'i.2=.:l.D~JJJ_fil_l]._g_J:. h_e ~hie f hear i 1:iy--~~q_m i!:?-.!:.h 
~..!_~_1:}_:._!2_,.!_Y.._<:__~}-~_~ns tr2. ted _1S:_~-:..°-.~l~':1_gp of __ c1dminis tra_t:l ve _

0
n}:.£?~El_~!"~~ 

~11:_cl _ l_aw ,;1_n,rJ _::3J1a_l l 1~-~ free of any p_Q l.:LU.c..r·1_J_q_r___~U2JJ..O.Jlli~;=-.§.•-~.B.Q_t;: :L11:: 
t;t_oJ1 .. ,, ___ JJ1f.!.t 'ivOtLld _):1J1_p_3j._I...__t;:JJ.~i r aJ2 t lJJ:v to fun_c.J:. :!. qn p_f f;i.c i.n .. 1Jx 
in a fair and obie~tive_mannerL 

Page 1, Section 1, Subd. 2. Limiting the use of temporary hearing examiners 
only to occasions when regularly appointed exmnin2rs are "unavn:i.lo.ble" is 
too restrictive. To allow greater flexibility the first sentence in Subd.2 
should be revisc:cl to read as fol lo\•Js: 

- Subd. 2. When rcgulnr]_J~--~:i.nted head.ng examiners are rtot 

E~aUable, or wh~n __ the:.._~!.0,~.-~i..-~':--~~~-~~!:!.~·..'.'E_!X . ...:~P_!)oin ted he~~-:.i:.~~~ 
exarniner.--=-J,s _c_ons).rlcn!d-=_to_ be,.,.~_,innflpr.op_d Dte_Jor re[!_son~ · 
inc l_u c1 :i.n }1== ec on_orni._c-'- or. _.s_pe:!c_i. n 1. __ _ c)._rc rnP.s h1_nc e_.s='-· the ch :le f 
hca r :ing cxam:L nc r __ mny con tr_:-tc. t __ ,,_,:it h _ c1..1:1:1 l :L f ied ind ividl1:-i ls 

to s0rvo. ns hea:r:_J::~21L_~~-?-mi2!c1::._~..J.<?.E __ :±.,11cc Hie a_ss_tgnrrt1:!n.ts •. 
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Page 1, Section 1, Subd. 3. _It is important thnt Lhe duties and 
responsibilities of the hear:i.ug examiners be spelled out in objective 
and specific terms, and that these terms be consistent ·with the 
language and requ:i.rements of Section 15.0412. In this m.:,nncr, the 
legislature and the public can be reasonably assured that the rule 
making authority of state agencies is·executed properly and in 
accordance with Section 15.0412. Also, it should be specified that 
contested cases be conducted by a hearing examiner who is learned 
in the law. To accomplish this, Subd. 3 should be revised to read 
as follows: 

-~~~-?~ 3._Eve·~_Ll_1~.E.i12.Y of st.Ate a~~nc._i.:_~--·~e=quil"e<l to be 
conduc: ted under_ this _cha!) ter_ sha ll=-he :~·con_duc. te_d __ by a 
be~ r j_ ng ___ e x amine r RJ? ~ i. ~.lli':.SLb.y_tb_~J::i,i_~_J_J)e n'd,..n f~_ examiner • 
Only 0E;_0:d.1w exrnni11er13 __ i-f-~~J="-TJ_~ct,.iIJ~..::...tll~--=-)0__\.Ll?_b.DlJ J~ 
assigned _t_o cgn tes te_~1. c_0_se _head,.Ilf.J,_t_ ___ t:l;_B.lrnJ.l_b_e __ the 
duty. of tJ1_c~. f_l_f!.a_rip~.: .E:2:a~niner to OT-sf0~:-rr;1r~;:::iE-~~-
con_su lta ti9n wUb t.b_e. 0_g~I1~~- -~_n_d ___ in_~ere.s ted RfJ0Ttics the 
location(_~) _aJ: wh_:i.ch the _}]earing_ _w;i,._11 be held _so as to 
be as convenient _as :i.s pr_acti_c;al t9 :i.nt~_r~sted parties;__ 
.( 2) cond~tc t the )!_e_c}J~i.Jl._g__ ~11.f~_a:E°ter P~9psr D.Q.U.i'~-'-D.A§___p_~~n 
_g~_yer~-~--( 3) see to it that the h~ar:t_n_z · is con~uct~_g __ ill...1!. 
fi..iL0n.d__img Elr ti a 1 rn a n_n e :,r ;_ ffl"!~1 . L 4 } make a r_ e_p_~ r t within 

. . 

30 clays f,iJter tl]._~ h~arin.~_ re_c~or0_ j_s c lose<l to the chj,..e f 
hearing ~xarnj._ne_"£_, tb.?,_u.n.t~-cl?,£JJSY and _par tici. pa tin~ 12Jirties 
~~~-~DZ. ~~·'?c-=_fiDslJJ}J~.s of fact 4_nd l}js conc}t_~sj~o))_$ n_n~LI.~<;:QITI.:-_ 
menda tio~.s, ~c1kin~71_ot:i.ce of the __ deZL"_ee t_o which Lhe ~_g_en9~ 
has ( i) docrn11f!nted its __ stEttt1_tory.JHtl:}1ori ty to tal~_e the 
J.~E9Jl2 __ ~_~'.9__?.:.~!:.~-~~-n_:~U. :L) _fol f i l.le ~1__a 11_ of it~--- subs.tan t ive 
~nd __ proc~dural_ ~_t31tu_tory requ:i.rements_,~-~-j Hi) dGrnonstrated 
t_he need f o:r one} r,_~r1sonab_le11-.~ss of _its_ p.LQR.Q.~>...?d _~'lf .. !12:-IJ: 
with a comP.,:.:-ehensive a.1J.c1J1f[;irrnat:i.ve p_1_e~entat:i.on of tacts. 

Page 2, Section 1, Subd. 4. There are a number of questions left unanswered 
by this subdivision including (1) who should conduct the procedural rules 
hearing and under what provisions; and (2) who shou::.d determine that an· 
agency be required to hold a new hearing when its proposed final rule is 
substantially different than the proposed rule which was considered at 
the public hearing. To answer these and other questions, Subd. 4 should 
be amended to read as follows: 

Subd. 4. The chief hearing examiner shall promulgate 
ru J.es_ to_=:¼-ovci:n _tlie _ 1:;1:·c)C~ec.foiJ~ 1 con-cfoc. t. 0C=-,31r=-1~ea·1~~~s 
re lat. i. ng" to l)o th ri.1 l_0. _ndop t -i. on...,_c1mendmen t '1-_su s 12£!11~-, :i. on 
or _repeal ___ heo.r:i.11.g_3_ nnd contested_ case he8rin¥1_ Such 
rules _shall .. he_-==adop_tr:~cl __ :i.n accordnnce i:;ri th the f?LOVis:i.ons 
of Section 1.5.QL-1-12 And_ the J1earing_~=:_tbe.reon _shall be 
concluc t.cd by A hea,:.! riy ___ exam:Lner ass :tgn~d _by the __ attorney: 
_gene r. a L~-- r-f'he pr~~-~~ c1:_~~-~1.lce s __ for __ he._a ri r_ws. ::?_h9_! l include 
in_ Acldi t ion_ to __ nonnal proc.c._dura l _-c;_nw..t_ter ~~J)rovis ions 
re lat ir~ ~-to __ recc~ s s :i.ng__ c1ncl, __ ·cc_conven in~_hen r .L_Ilj~~ J- req_ui r i nr~ 
new _hc.arin~s when.! the _

7
p;roposed __ J:i.n:1 l :_ru l_e oJ--=nn a_r!ency 

is_. su hstan ti_.-:t llv_--=-<H f fo cent_ f -rom _ _th;, l:_ .. __ wh~L-~:_l1 _ was-==pr:<lJ?'?S-~_c_l _ 
_ aJ _ the :-:-Jmb_l .i.c _hcar:i.nr~,_,/lncl =~=slrn).l J~.s t0bl,.) .. ~,lL/t.=!?'rocedun~ 
w he r c hy t' h c• J) r o (H) s C! d _ . f:i. n a l _ T u_l. e 9-f ~i __ YL,~U;l/' ~ ~Y...=§l~{t).J ..... J?.g= 
revie\ved by thi:~ chi.cf Jwr.1r:ltw exctrn-iJJ!"'.}-___ to ___ d!:~.t.€.r.nd.u(! __ .\.vhc!...t.llcr. 
si_.DQ...LJl .. ,n_(;_JJ .. l!.~~!'lr JD:.~- 3-~~ _ X.C.~Jl\J j~r.,~ ;L i{y=~ir: fll~gq~~-oJ .. J~_~l!J~!.J:Jl_gJ:J;~l 
~}:l_~:l]~j.;~~? _ _q_L __ Ln.i_-1-.!1 .. (f.:.._9 J_J h~~-- £.L~~~ I JJ.~ X--t _(J: .. .f1 ... ~lsn,lli1J1.Q..x.=J=°i.~.9~!;,c=n~~~ 
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re_qu_:i._re111e11=ts:.,_o_f __ :-Sec_t ion_ 15_, OA 1),.:.... Sub cl • __ A '-=-...:.:_Such -:-_procc~dqrr1 l 
n1 l C\S _J or __ hc a,: i 11_P .. s ___ s h;i l t- lw bi._ncl :in>~= 1.111on __ p). l ___ a gene j_ps _a ml _ 
_ s ha l_l __ s t1 re r .s r· de~_:,-:. th_c -=JJrov j_ ,c; -i._on s_ o f=-an_y o the r_/1gc-mcy~p rocc· cl11r:-.1_l 
ru_le s w:i._lh _\L}~...:i.:.<2:.~~ they rnny _ h~ __ 2:.!:.~- con.fl :i.c_t._ 

Page 2, Section 1, Subd. 5. For purposes of clarification, tbc first 
paragraph of th:i.s subdivision should be amended as follows: 

Subd. 5. The .~l~i<'.:..f. hearing examiner shall maintain a 
£..2~-~- re por ler sys tern. The cour_t __ reporter shn 11 kecE 
a. recon1 at ;my he a Ting which take_~_J?_lac.c ltndcr th.Ls 
d~_apter and _!11a_y nclditionally _b_e utilized __ as-Et-el=d:~f 

=lb-~ l1ea r :Lng exarni 11er -9 ~-0-:::kf!J1_~=JL:S-9-,:. UJ.E!_)LQQ_Li.~~ di rec ts. 

Page 3, Section 1, Subcl. 9. To assure that all hc.2rings examiners "grand
fathered'' into the new office of hearing examiners are qualified to carry 
out the duties of this section, the last sentence of Subd. 9 should be 
amended as follows: 

In such action and in the chief hearing exarninc--.!·.r' s 
initial appointments of hearing examiners to his 
office, first consideration shall be given to those 
persons ,,;,ho ;1re currently employed in the state service 
to perform the functions of a hearine; examin<::r and who 
meet the re_quirement~ of S_u_b_<ltv:i._sJon_ .\.-'= 

Page 3, Sec. 2, Subd. 4. The changes that have been suggested for page 1, 
Section 1, Subd. 3 an<l for page 2, Section 1, Subdo 4 negate the need for 
any amendment to this subdivision. Therefore, Sec. 2 should be omitted in 
its entirety and the subsequent sections renumbered accordingly. 

Page S, Sec. 6.- It would seem appropriate to make the effective date of 
this act the same as the effective date of the act incorporated in Set I. 
Accordingly, Sec. 6 should be amended as follows: 

Sec. 6. This act is effective on-Janl1ary-l, =-2_ulY::--1, 1975. 

SET III 

'rl1e approach taken in this proposal is· to require the legislative Joint 
committee for review of rules to review all rules proposed for adoption 
by state agencies. This would place an excessive burden on a joint 
legislative committee and would seem to be unnecessary if the b.2sic 
provisions and concepts proposed in Set I and Set II (as revised herein) 
are accepted. Therefore, it is proposed that Set III be dropped in its 
en tire ty. 

SET IV 

The suggestions for changes in the Laws 1974, Chapter 355, Section 69 are 
consistent with the changes suggested in Set I and Set II. It would appear 
that: the estabU.sl1rnent of an office of hec1r:i.ng examiners with a chit~f hearing 
ex[llrdner a ppoin tcc1 Ly the lcg:i.s lat i.ve j oiu t cornmi l tee for revie,•J of ndminis -
trative rules, along with the authority placed in _the joint co1muiLL:cc to 
require ctn agency to 11old new hcm:iHgs on a rule which may nol be ·clear, 
rec1sona.ble or in h,:ir111.ony Hith state law, nc'gatc.s the cles:L:renb.i.l:Lty or neccEs:i.ty 
of ma in ta i ning the~ con trovr1rs :i.a 1 rule sus pcn!3 :Lon author :l ty presently p lac.cd 
in the joint committee. Accordingly, ll1c bns:i.c c.oncepts proposed :in Set IV 
nppe:[n- to be: :i.n orclcr. The changc,s pn~poscd be low inc:orpora te Llte fur thc-~r 
<lut:i.es nncl resporrsib:U.it:ies of the joint COJiHJd tt~c whJ.ch an! p1:oposcd in 
Set I ancl Set II. 
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Page 2, Sec. 2, Subcl. 2. All of the new language sl1ould be stricken nn<l 
replaced with the following: 

: 1 . J-\P.J2-9 j_ !J. __ L_cl ____ c.J1 __ i c :f J1_C}_a r J.tJ:g__ _Q~_f.1.__i:i!_i_n er ___ as 0_~__t a tJ i_;:, li_~\ d 
fnJ;e-ctTor1-Ts-:-03~ · - -- --

_ 2. _ T~~lw action on requests _for ____ revi.ew _o_f agcnc__y__s_tatements __ ,_ 
stancl0r_gf} or_rul_f~_.s_as_Jffovide.c1 in_Sect:i.on 15.0_Ld-2.,_ Subrl.._},. _ 
and S~~c __ tJ0_!1 l~i._~J~~!--?_;_ -

·3. _ 9n i_ts own_ motion,_ review any s_tatcm0.nt_j_ __ s_tandanl __ or _ _rule 
12_rop.osec.l or aclo~t-ecfby.a1ii--s-tn-te _a_gf~ncy __ to de Ee.rrnine i ts·---(_~Ta-·rTt_y_,_ 
re AS ona_!) le~e.0 s _ 0nd ha~Q,lOJtv w t_th s tn_Jc_ lJ,?-.}!__,___fillC}_, ___ ~:!.h~ __ g ___ flJ!.t!?.9}~_:L~~_d 
.Q.Y ma j_Q_ri ty __ y9~e~~- m0k~--- a r9_J?_or_t_ of j_t§_ }j_1_i.J{r{g~~(_ll~Li~~-o-r"i~1eJlQ__fl_=
t~!1_S _kl~own to th~-- a_Rpt_OQI_:Laj£~_g__~].-~_Q__!.__~Lto _ tl1ec\iT~C1-teA,rj:.D,g 
·exam:Lner _; ancl ----·----· ---------

4. Report to the legislature no late_r __ thc9_1~- _.} 0_r=--l!_PTL15 of each 
y~ar, and a~ ~1~ch otJ1E~T times c.ls authod_,'3e_a' ln __ i __ !!Ji.£6.Li. _ _ty __ y_g__te 
0 f the C(?_[@!lit tee 1-..9_9-__ its f_in_g ings c:1nd 1=-:_e_~_9nmie1=~cTa t:tol:-i.[:; , ___ ClTI_d ~.____iJ. 
.?J?J~!QJ?_~i.__,i1~e;n1ake Sllf~,g_e~ tiqp? as _ _1.:_Q __ L_c~-~.d-_!cc; lc.i-t ion --thn t is ne_ei;_l_i~~c 
to correc t- __ :i.mprop~r ---~-~1ini_s t_r_a_tion_ oi~--~in_t~pre t_a t:Lon _of th-c~.=_J~~ 
g~ a_g__en~~t_a_tements, standa1:·ds or ru~ee_• 

4f if if 
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TO: 

FROM: 

DATE: 

RE: 

Interested Parties. 

James T. Shields, Director of Environmental Affairs 

October 22, 1974 

"Clean Bill" Drafts - Administrative Procedures Act 

As per the amendments proposed in my memo dated October 9, 1974, relating 
to the Administrative Procedures Act, enclosed are "clean bills" incorporating 
those amendments. These "clean bills" should make it eas~er _to comprehend 
the proposals, and also make it easier for you to make changes, corrections 
or comments. 

Your comments, suggestions and criticisms are sincerely solicited. 

Please note that the original DRAFT SET NO •. 3_ has been omitted entirely. 

d-v 
JTS:djd 
Encl. 

HANOVER BUILDING • 480 CEDAR STR.EET ·• SAINT PA(Jl:, MlNNESOfA 55101 • ·.~HONE'61;/-227.-9591 
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D. Miscellaneous 

1. Report of Administrative Law Committee on 
Hearing Examiners Bill. 

2. Letter From George A. Beck, Hearings 
Examiner, Department of Commerce. 

3. Memorandum From Lawrence E. McCabe, Com
missioner of Aeronautics, Department of 
Aeronautics. 

4. Information Submitted by Gerald Pahl, Re
search Attorney for Department of Revenue. 

5. Document of Testimony - Joint House and 
Senate Government Operations Committee. 

6. Testimony by Norman Osterby, Department of 
Administration. 

7. Article From December 11, 1974, Minneapolis 
Tribune, "Judge rules state agency was right 
to fire atheist." 

8. Letter From Peter Sajevic, President, ARRM, 
(Association of Residences for the Retarded 
of Minnesota). 

9. Letter From James T. Tackes, Executive 
Director, Minnesota Association for Retarded 
Citizens, Inc. 

10. Memorandum From Peter Sajevic, President, 
ARRM, (Association of Residences for the 
Retarded of Minnesota). 
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REron·r 01'' ADMINrn'rn/\. TIVR r. .. ,w COMMI'I'TEE on HF./illIUG F.XNHrTEHS BILL 

The dro.f t hill is the rcnul t of mrneroun mectingc of vD.rioun nub comm ttcen 
on heo.ring exn.mincrs over the po.nt ncvcral ycnrll. '£he bill 0.3 it is dro.fted 
presents the consensus of' thone deliberat,ionn ond the sub com.mi ttce' :; finu.l 
determinntion:,. 

The bill creates a separate office of hearing exar:liner5 (Section __ ) appointed 
by the Governor wl th a specific su.la.ry range. other hearing exv.miners are 
to be appointed by the Chief Hearing Exrun.iner (pnge 2, line 13). The concept 
~s to gather into the office first all of those _hearing exruniners now in 
sto.te service. 

The agencies affected by the bill a.re thos.e presently covered by Chnpter 15. 
Your ~ommittee anticipates some pressure to exempt the Public Service Coo
mission from operation of this bill, but it was the subconunittee' s position 
that the bill should fit into the present framework of the chapter and tha.t 
we should not propose exceptions. 

The bill further contemplates p~rt-time hem-ing examiners from a list of 
qualified attorneys who can be appointed on specific cases where the full
time sto.f'f is unavailable or where n conflict situation may arise. 

The bill contemplates appointment of a hearing examiner for all hearings, i.e. 
r:,. both for r'U.le-ma.ki~g hearings and for contested case hearings. 
. ) 

~ 

J 

The bill also provides that in a contested cnse the hearing exnmi.ner shall 
prepare proposed Findings of Fact and that the parties will have an oppor
tunity to respond, both orally and in writing, to the proposed Findings before 
the agency decision is rendered. 

The bill gives the Office of Hearing Examiners rule-ranking power for procedural 
rules. The thought is that this office will adopt the lcinds of proceduraJ. · 
rules thn.t the Attorney General has suggested in contented cases and will 
regulnrize procedures for rulc-maldng heo..rings by applying the Attorney 
General's rules for such.hearings. 

It is also contemplo.ted tho.t this office will become a. focal point for all 
court reporters employed by the state and will be assigned'on an as needed 
basis from that office. 

Section 7 of the bill (page 4, line 11) gives the office the authority to 
enter into contracts with municipalities, counties, or other agencies not 
presently covered by Chapter 15 to provide qualified hearing examiners if 
they chose to use them. 

The cost of the system should be esGentially nominal because the bill provides 
that the Department of Administration will, in effect, charge back to the 
o,gencieo using the scrv-iccs of the off'ice the costs of those services. But 
the tran~fer of functions to the office initially will meo.11 lower budgets in 
dcpo.rtments now maintaining their mm oystems. 
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1'hc drnrt bill provitlcd nt firr.t th1..1.t o.11 hen.ring cxiuninero nrid the Chief 
Het1ring Exomincr clw.11 htwe been ntlmi tted to pro.ctice for o.t least fi vc 
ycnr.n in Minncnoto.. 'l'hi:.; wan the concennm; of the i;ubcommi ttce, buL 
runong point:1 · to he connicJn.rcd. ic whether we r::hould rc!r1ovc the rc::;triction 
that the practice have been in Hinnc~otu.. J?or cxn.mple, o. qualified fcdcro.l 
hearing officer might be intcrcctcd in npplying,. but not be eligible be
cause he had not been adntl ttcd to practice in this sto.tc. As fino.J..ly 
approved by the committee, five years prn.cticc in any state, territory 
or the District of Columbia, and admission to practice in this state, 
nre required. 

,,... 

Adopted at the regularly authorized meeting of the 
Administro.tive Law Co:n.rn.ittee on March 2, 1974. 

Jt.~ (!. '711 .,.,.z..,...__ , Chairman 
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SECTION (MN. BAR ASSOC.) 
2 relating to administrative procedure, 
3 creating a state.office of hearing 
4 examiners, appropriating money: amending 
5 Minnesota Statutes 1971, Sections 

) 6 15,0411, Subdivision 1, and by adding 
7 subdivisions, 15,0421J and Chapter 15, 
8 by adding sections, 

9 BE IT ENACTED BY THE LEGISLATURE OF TliE STATE OF MINNESOTA: 
,--
\, 10 Section 1, Minnesota Statutes 1971, Section 15,0411, 

11 · Subdivision 11 1s amended to read: 

12 15,0411 [DEFINITIONS,] Subdivision 1, For the purposes 

13 of sections 15.0411 to 15,0422 and ~ections 5 to 11 of this· 
r----~......... - .... --.-.-......................... ....,._...,.... 

14 act the terms defined in this section have the meanings -15 ascribed to them, 

16 sec, 2, Minnesota Statutes 1971, Section 15,0411, is 

17 amended by add!ng a su~division to read: 

18 Subd, 5, "State office of hearing examiners" means the ---- ...................................................... ~..................... .. ........ -. ................... ------~--... 
19 office of administrative hearing officers for the state, 

) .. M ...... PVC VS ................. _,a=-i....,__.,____.......,~--......... ---bJ • I JIW\ ____ _....._.._. .......................... 

20 Which acts bY its chief and the hearing officers on its 
.,............._ • --................ :np;:-.,, ............... .........,~ ................................................ -..-... ... - ...... 

21 staff. ----
(-) 22 sec, 3, Minnesota Statutes 1971, Section 15,0411, is 

23 amended by adding a subdivision to read: 

24 Subd, 6, "Chief hearing examiner" means the executive 
_....--....~---- ,,.,.______._.......,...... I M _,.....__..... ....... ___. ............ ~ ........... ----_......._. ~---

·25 officer of the state office of hearing examiners, 
w.....-....., ................. ,...,_.,... ...... ......, .... -.-------.. ... 11111r•....,.....,• r 4 __________ ... __.........,.....,....,..__.. ........ ____, 

26 Sec, 4, Minnesota Statutes 1971, section 15,0411, is 

27 _amended by adding a subdivision to read: 

2 B sub d , 7 • 11 Hearing examiner 11 means a hear 1 n g of f ice r on ............................................ ~~ ......................... ----.-- ......................... .....-... _ .... ___ . .. ... ----------............... 
29 the staff of the state office of hearing examiners. ________ .....__.......---......... .............................................................................. ____,..,......,.._,...____. ............. ~ ................ ... 
30 -Sec, 5, Minnesota Statut~s 1971, Section 15.0421, is 

31 amended to read1 

) 

1 
0 

•·~= ~ .,., +z. ~-.y ... ,¥"-............ t, ---\..-.... ~r-, ., - - ... _~,.-~ 
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J.OeU'i-'l Ll."l"'U.Vt..lt\.U 1" Vl\ J./C.~.LUJ.Vl't .a.n ""'' .... ,._, ....... LI':' '--n .......... 

tttre-neve-r When in a contested case a majority of the ------... 
officials of the agency who are to render the final decisi~n 

have not heard or read the evidence ,•or When a hearinq ls -----------~----........ ,. .....--------
conducted by a hearing examiner , the decision, 1£ adverse ~------·· ... ___..._ . ., .......... .... 
to a party to the proceeding other than the· agericy itself, 

shall not be made until a proposal for decision, including 

~ttttteme~e£-r-,e.-e-e,~ft6--ti-fte~.£-e~ pro.posed findings of fact 
.... ........ ~ F .................... ---~----...... ....-----

, has been served on the parties, and an opportunity has 

been afforded to each party adversely affected to file 

exceptions and present argument to a majority of· the 

officials who are tv render the decision, 

sec, 6, Minnesota Statutes. 1971, Chapter 15, is 

amended by adding a section to readz 

[15,0430] [OFFICE OF HEARING EXAMINERS.) Subdivision i. 
.......................... I ,.., ... 

The state office of hearing examiners is established. 
.... _...._.._,.. I __.. ..... ~-------~,.. ....... I, ... ,...........__,......._ ............ ..,.._..-...,....~._.._.., .... 

SUbd. 2. The state office of hearing examiners shall 
,. .. ............ ~ ....... ~-............ ~ ....... _.. ...................... ----................... .,.....,_...... 

18. be composed of the chief hearing examiner and additional 
.... __,_._ .................... ~._........._-.....-.--......-,,_......,.Ill-.. ..................... ..........,. ___ ....................... __ .......... 

19 hearing examiners as may be appointed, 
-•• V ........................... ............, ...... _ ....... _.. ............. ~---.. --...... 

20 Subd, _3. The chief hearing examiner shall be appointed ................. sia.......................... ··-- .. , .... -.. .......................................... _,...... ... _________ __._~ ----. 
21 by the governor, subject to confirmation by the senate, for ------- _____________ .....,,. ____________ ..._., .. _ ... --~ ....................... ,., ...... ...,._,....~ ......... ---................... .. 
22 a term of six years, and his annual salary shall be S30,ooo. 

---........--................ ~ .... a.I T ,..._.......,...._ .. ....,...., ......... .-..... ..,, ................... _. ____ ................ _ - ..... 

23 Subd, 4, Appointments to the office of hearing _... ...... .................. _....... .. ._._,_......,.. ... .,.,_,__... ____ ......., .................. __._,, ...... ___ ,........,._,_ .... 
24 examiners shall be m~de by the chief hearing examiner. 

...........,,_....,_............._ .. _,,......,....,......-... ...,.. _ ___,..........._.~ ......... --........ -------------~ ... --------.......... 
25 Initial _appointments shall be made from a list of the 

............... • Mr .. ,... ....... ~___, .......................... ~ ............... ...._............. • - .......................... ........ 

26 persons Who have acted as hearing examiners or referees for ........................... -.--~-----................... --.... ...,...._,_ ....................................................... _ ........ _____ ..,. .... _ _._ .......... _ .. 
27 a state agency prior to the effective date of this act. The ... ._.......,_,...__ .... _ ....................................... .....-.............. ,..........,.. ................ ...-.-.. ........ ___ .......... __ ........,...., ............... 
28 salary range for hearing examiners shall be $18 1 000 to 

_, - ............ _.... ....................... ---........ __ ..._.._ ........ -..........-.............. .....--..... ... _ ... Ul9 

2· 
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l Sib,OUU, -
2 Subd. 5 1 The chief hearing examiner and the other --· ,_,. .............. ,.........--............... -........,____,,. ...................................... ........._ ... .,..._.... --PF ...... ........ 
3 hearing examiners shall be in lhe unclassified service, but 

...._._.,............,.__...___.,._, ....... .............,_ __ .... ___ ~ _......, ________ .....,.. ___ .............._ ........... -....................... 
4 may be remo~ed only for cause, 
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26 

27 

28 

...,.......,.......,..--.....-, ............................ _ ____..... ..... ______ _ 
Subd, 6. The chief hearing examiner shall compose and ... .,.__... .,......,__....___.... ............ _____ ...,_,...... ............... ______ ..,. ____________ , 

maintain a list of names from which list additional hearing ... ........~_..,..._~------....... ~.,........_............. .... ................................. ....,_ ......... ... 
examiners may be appointed for short periods of time when .. "'·-··--· . , :IIG>........ ...... .............................. ..........,.... ............ _......... ............... ________ ___... ________ .....,.. 
regularly appointed hearing examiners are not available· not ........... . ......................... ~ ................. ..._ ......... ........--.......... ~ ................................. ..,,. .. ....,_.,.... ...................... ---.. 
exceeding the duration of the hearing to Which the temporary 
.., r t aOiFF191 ._....,.... ....... ............,.. ................... .........._........,...........,_ • • ........,___,______ ,,..,.. ...... ____....,~ 

hearing examiner is assigned, Temporary hearing examiners 
....,.__._..,..,..............._. .. _______ ~--....----..... -.....__........ .............. ------------------~-............................ ~ 
shall be paid $150 per day by the agency using the hearing 
,..___ _....,..m_..,• ___ ......., ............. .............,.._...,._ ....... _ ... ,..~--..._...._. ........ ---..-.._,........._,,.... 

I 

examiner, They shall not be deemed employees of the state, ... -....... -.............. ---........-. ..... ~__.. ...................... __._... ................. ..,., .......... ___... .......... _._ ............... 
Subd. 7. Each hearing examiner, including the chief 
---.. ~ ............ wa ........ ---..- PII ¥& file'&••.,..... ...... .....,........, • a•• .._....,.. _________ ... __........., 

hearing examiner, Ca) shall have been admitted to practice 
.. ........... .... ..,......,..._...._______._,...OU~ • ,.._. .............. ~ ........ .............,.-.,_._ .............................. _.._... 

law in any state, territory or the District of Columbia for 
...,_____......._,_..~...,... .......... ...-e~----~_,,.,,. .......... _..._.......,....,._,,..,, ........................ .....-..-..... .... ..,. ................. 

at least ·five years immediately preceding his appointment, ......... _..._...... -~---____.. .................................. .....,,.,.. ........ _ ....... ________ ............................................. .......... 
and Cb) shall have been admitted to practice in this state, 
-------- I •- .......... --~ ...... - ..... ----,_.. • ............ _._.W; ............... - .... ,....,........__.._,... ........ ~._.,.._..._ 

and (C) shall possess any additional qualifications 
-• • m 

_...... _____ ..............,_...~ ............................................ ~ ... -..................... -. 

established by the state office of hearing examiners for the ....... --==- ... _....._.__...,...._.....~ ........................................... .., .............................................. ___ ...... ____...... __ ... ....,.....,..... .... ... 
class or position to which he is appointed. ..................................... _~ ____ ___...._........, ..................... ~ ................................ ..... 

Sec,. 7, Minnesota Statutes 1971, Chapter 15, is 

amen~ed by adding a section to read: 

[15,0431] [POWERS AND DUTIES,] Subdivision 1, All ---- ... _ ........... ....,_. ............... 
hearings of state agencies required to be conducted by ..._.._.................................... ....... ....... ...,._,......,, .............................. ..,.................... ... ................................... ............. 
chapter 15 shall be conducted by the chief henrinq examiner ... ___,._ ....... _.........,._._.. ................................................................................................................. _ .... _....._ ............ _ ....... ...,.... .... 
or a hearing examiner. ,.........,_.......,..... ... _ ............ 

Subd, 2, The state office of hearing examiners may ... ~ .......................................... _ ............. ______ ........... ..., ____ .....,,...,.. .............................. ,...........,_ ... 
promulgate rules and regulations for the procedural conduct ...................................................... -.......... ---...... .. ~~...,. .. ~ ....... ------....... ,........ ................ ......_ .......... ,.... ... _____ ......,... ... 

3 



'" V ,>- f I '- L4 • ... I I ._J u t '' I I "'"' • ' r - - - - ~- -- -. - - - - - -............... ___..............._. ....................... ~-.. _,.----------...................... ~--~ ...... -------.--. ....... -----...... ---.,,_.._........ ... 
2 confl1ct5 With anY rule promulgated by the state office of .............. -..................... .. .... ... ...__._... .......... __,....... ___ ..,. ... __..._.,...... ... __ ...,... ______ ... _ ...... ..----. 
3 hearing examiners, the rule of the indivldual·agency shall-. ........ ... ....-..-..-....... .--.-..................... ~ ..................... ...-...-... .... 499~------------------.......... 

) 4 be superseded, 
....____... ........ _......._. ................. 

5 Sec, 8 1 Minnesota Statutes 1971, Chapter 15, is 

6 amended by adding a section to read: 

( 7 [15,0432) CREPORTERS.J Subdivision 1. The state Office .................. ...-.................... _______ ......... ·- ... ___ ........., . , .... 
8 · of hearing examiners shall maintain a court reporter system, 

._ -• ~- ................. ....,..................._ ....... .....,_. ..... ,.._.,......... ..... ..,~...,_, .... ....,..,__, r •------- •• .., 

9 Reporters shall keep a record at any hearing which takes 
~--- T -•· f 9 .... ~~ •-rr•~~~ ............... ----------...._..,-...._. ... ........,_ ........... _ 

10 place under chapter 15 and may additionally be utiliz~d as ............... _ ............................... ._ ..................... ...........,... ............... _ _.,..,.,... ........................... _..,. ..... 
11 the chief hearing examiner directs, 

--------- ...... __. ........... wwwaal _,,,_..,..._ ·---~-------

12 Subd~ 2. Cour~ reporters shall be in the classified .. ............. ____...-...... ..... ............................. ...,... ......................................... __..._ .............. ...... 
13 service, and all initial aPPQintments to the position of 

,.,,rmr,-, IV IA a Will ............................... __ .......,......,.-~------.......... ¥9"1'---.....-..-.-. ........................ ,_ .. __ .... 

14 court reporter shall be filled bY individuals who acted in ________ ._ , ......... .,,,,,,. .................. -..... -... ............ ---. ........ ...,._....._ .... __ ................................................ 
15 this capacity for individual state agencies prior to the 

............ ~...........,._ ............. ___...,.., ............................ .......,......_ ...... _ _..__,.._ .. ,, ......... AR ................. ~ ......... ""91 

16 effective date of this act, 
) 

_____ _,,. ·- .............................. =---==._. =---==-~ 

17 Sec, 9, Minnesota statutes 1971 1 Chapter 15, is 

18 amended by adding a section to read: 

c=~':· 19 [15,0433] [COST OF OFFICE OF HEARING EXAMINERS.] The ·--
20 total cost to the state of maintaining and operating the 

...,_..,_,__ ••m-_...., ....... ........_.....,. .................. ....,...,........,...,.....~ ... -• • • ..... - ............... ._.,...._.......,_., 

21 state office of bearing examiners shall be determined and ... ' ...................... --........ ~------.............................. ..._........ -.... ............... __... ......... __ ...._~ 

22 collected by the department of administration in advance, or 
.,,,, I 1 ............ ,...,._---___... ..................... ___.. ...... ~..,.._ .......... ~~------ .., _ __,._,..,_...__,........_._ 

23 upon such other basis as may be determined, from the state ---------- -............ ~------...... ~ ............... ------__..--............................................................... ~ 
24 or other public agencies for which services are provided by 

- ..... - ------~........................ • .... ___. ... ... --~----.............. --............ -119 ............ - .......... ~ ... 

25 the office. - ........... ------.. ..... 
26 Sec, 10, Minnesota Statutes 1971, Chapter 15, is 

27 amended by adding a section to read: 

28 [15,0434] [POWER TO CONTRACT,) The chief hearing 
__.. ........................ 111119 ................... - ....... 

). 

4 0 . . 
,--'!IF _i!I, ~~.v'...,~"'----...c.-_..-,-,~_.,.""',.._~: ... , ,.~ .... -,.-••·•.>•·-,1, .. 
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\.,.('\\.\.Ill ..... 11 '-4' ,- 1,, .._., ,J ~ • •,.,, - ., - _. •,. - - -- -......................................... ..,_._,...,._,......~--.................. ......__..... ......................... _.. .... -----... _,. ............ ___... .......... ......_ ............ 
the state to provide hearing examiners for their ... -..w------------------ ........... ---....-.-.~ ...................... ......--....... ....._.. .. ........., 
administrative proceedings and set charges for pr~Vid!ng the - ................ _........ .... _-.. ................, ................................ ....._................... .. ...,,_, ................ ____. ....... 
service. ---

sec, 11. Minnesota Statutes 1971, Chapter 15, is 

amended by adding a section to read: 

[15 1 0435) [COMMISSIONER OF ADMINISTRATION TO AID IN 

REORGANIZATION,) Subdivision 1, The commissioner of 
...,...._.......,..__..,.....~..,..... ......... _ ............................ _,.., ...... 

administration, pursuant to authority vested in him by --· ..• ..... ...... _______ _....,... .......... ____________ ........................... ~---------------..............--....-
section 16,13, shall transfer from divisions, departments, 
_,__......_ -• I _,. ______ ....,. -.. ... .-c........ -----•,_ ............................... _. .. ___. ......... 

boards and comm1ss1ons the employees he deems necessary to 
........_,........,_ ............. ____. __ _...,._....,.. ....... ....__.. .................. ......_.......,... .. _ I ......... ........___...._........ .............. ...._,... 

perform the functio~s transferred from those agencies to the --...... ................... -................. - -..... ___ .............. ,_.........,...._..._. ______ ........, ................. _ .......................... 
state office of hearing examiners, .. .. --_ .... _ - ............................................................. ..,....... ....... ... 

Subd, 2, The commissioner of administration shall, in 
... ...... ................... -......._. ........... r- ..... ..-. .............................. _..,.,. __ ,...,_, ........ _ _,.........,......... 

connection with the transfer of functions from the various .................... _ ............ ,_ ..... ___ .,,... _,..,,......----~ ................. .........._...~...,..,,........---........ .,,----.......... 
departments, divisions, boards and commissions, determine - ---............ _.........,.....___..........,..._ ..... ~ ...... ~~~ ........ ----------....... ,............. .. -............. 
the fractional part of the appropriation attributable to -- ................................................... .,.,,,...~ .............. _. .......................................... ______ 1'1111111 

each transferred function. He shall certify the amounts to ---- ................. _...~ ............ ~-._........,_,~............,____.,........,..,_..._.... _______ ,...........,__ _____.,..............., .. 
the commissioner of finance and to the treasurer. The .................. ..._......._.................... __ _,_ .......................... _...,........ ............ -........... ----------------------............... 
appropriations of the several amounts for transferred ... _..........,. ___________ .....,... ____ ......, ................... ...._.................................... - ............................ .... 
functions are cancelled, 
...,____ • _.....,,, ......... p ........ ......_. .. --~ ...... 

Subd, 3, The commissioner of anministration shall ______ ....., ... ,,_ ......... .....,..... ............. ...__.... ............................... _ ........................... ~----.----....... 
determine Which of the books, papers, records, files and .... ..,,, . - ... ............_.. ............................ ___. ............. ,____. ........................................... ...._.._ ................... ,............ 
other properties and effects associated with and necessary ------....,.. ... _......, ... .........,__..., _____ ..... ,...,,......._....__ ... _,..,.., ' ........ _.......,..,_, ___ .....,_,... ................. 
to the performance of each function transferred from the ........___ ......................... _.... ...................................................... ____..... ____ .............,. ............ ____ .............. _____ ._. ... ..,..._,.. 

departments, divisions, boards and commissions shall be .. . . ................,._,._,............................. .... ..... ...,,,,.. .................... ...,_, ..... __,,_,, ..... _ ............................ -...... 
transferred to the state office of hearing examiners • ..........______ _.....,.. ..... .....,......._._~..., .............. ________ .....,_._.........,.._ ....... ...,... __ ..__............,............,.._ ........ 

Sec,. 12, [APPROPRIATION,] The amount certified 

5. 
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2 the general fund to the state office of hearing examiners 

3 for the purposes of this act. Notwithst~nding Minnesota 

4 statutes, section 16,17 or other law this appropriation 

5 shall cancel June 30, 1977, 

6 Sec, 13, This act shall be effective on the day 

7 following its final enactment·, 

6. 
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November 15, 1974 

•Mr. James Noble_s 

STATE OF MINNESOTA 
DEPARTMENT OF COMMERCE 

ST. PAUL, MINNESOTA 55101 

-- /VLA4UA_· 

Legislative Analyst, House Research Division 
Office of Legislatj_ve Research 
State of Minnesota 

,I_ .di~ it~ 
rf O\. le fJ. I 

Capitol 
Saint Paul, Minnesota 55155 ~ 

Dear Mr. Nobles: 

In Reference: Administrative Procedure Act Reform 

I have been emnloyed as the Hearing Examiner for-the State 
Department of Commerce since October 3, 1973. I am an attorney at law, 
admitted to practice in the State of Minnesota since October, 1970. 
Prior to my employment with the Department of Commerce, I was in private 
practice in Minneanolis for three years. The -purpose of this letter is 
to forward to you comments concerning the first working draft of the bill 
creating a State Office of Hearing Examiners. 

You and your staff are to be complimented for the thoughtful 
effort which obviously has been made in preparing the working draft for 
the bills amending Cha.pt.er 15. I was particularly impressed by your clear 
and careful presentation made to the Joint Committee at the hearing on 
November lh, 1974. T would like to strongly support the testimony of 
Mr. Bernard Sinher, Hearing Examiner for the Public Service Commission, 

· given at the public hearing, in regard to requiring admission to the Bar 
as a prerequisite to employment as a hearing examiner. It is my belief 
that legal training is essential in order to adequately fulfill the 
functions required of a hearing examiner in state government. I believe 
that the goal of the Legislature should be to create a professional corps 
of quasi-judicial officers to aid state agencies in making the increasingly 
important decisions before them. As Mr. Singer pointed out, in effect, 
hearing examiners are administrative law judges. They are asked to apply 
and interpret rules of evidence, to make findings of fact and conclu~ions 
of law, and to interpret rules and statutes much as any judge must do. 
It is, of course, exactly the goal of legal training to develop the ability 
fo exercise these judicial functions. Except for the hearsay rule, the 
rules of evidence are applied in admin~strative hearings and a proper 
appl:J.cation of therules is beneficial in terms of economy, e.g. in excluding 
irrelevant and repetitious evidence from the record. In the context of 
contested cases, both attorneys for respondents and members of the Attorney 
General's staff bring :i.nto the hearines their courtroom instincts and 
behavior. I believe that the hearin~ examiner should have at least equal 
training :md at least some actual legal exnerience, hopefully in a court
room, in order to/ properly perform his duties. 

MII..JNESOTA COMMERCE DEPARTMENT • AN.EQUAL OPPORTUNITY EMPLOYER 

~·@ 

.,_,.,.....,...~~J ....... • ______ ..., ~--•••"\• I~,.,_• •• ,,;j ·-• 
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Mr. James Nobles 
November 15, 1974 

The suggestion was made at the November lh hearine, by the 

-Page 2 

Minnesota Association of Commerce and Industry (MACI), that perhaps hearing 
examiners assigned to contested cases should be learned in the law. I 
believe that this is preferable to the first working draft as it now exists. 
However, as far as the Department of Commerce is concerned, the vast majority 
of the hearings are contested cases. We have very few "default" contested 
cases. The only other type of hearing held is a rule-making procedure, 
which, of course, is much less frequent. There would be very little use 
for a hearing examiner not learned in the law within the Department of 
Commerce should the MACI proposal be accepted. If there would be.few 
opportunities for the use of non-attorney hearing examiners, it would 
appear to me to be highly desirable to simply require admission to the Bar 
as a prerequisite and thereby develop a highly motivated professional 
corps of hearing officers. Given the large number of !·'1innesota law 
graduates in the last few years, and should the office be exclusively 
attorneys, the State should have little trouble in hiring talented people 
with legal training. 

In regard to Subdivision 3 of the proposed Minn. Statute 15.050, 
I would make the following comments: The section requires the hearing 
examiner to state his findings of fact and his conclusions and recommenda
tions. Under the current statutes administered by the Department of 
Commerce, my findings of fact are proposed only. The final decision is 
made either by the Commissioner or the Commerce Com.mission. For the most 
part, there is no statutory authority allowing me to make conclusions or 
recommendations in regard to contested case matters that I hear. The 
question arises in my mind as to whether the language in the proposed bill 
intends to make a substantive change in the law, which would allow the 
hearing examiner to make an independent decision, or whether the bill should 
be reworded to indicate that the hearing examiner's decision is a proposed 
one only. In addition, although the langua-r;e "findings of fact and conclu
sions of law11 has a clear _legal meaning, it is less clear as to what would 
be covered by "conclusions ~nd recommendations." Normally, proposed 
conclusions of law will indicate the hearing officer's opinion as to the 
merits of the case. I would orefer to see the use of the word "recommendation" 
avoided, since it may be interpreted to include a suggestion as to suspension 
or revocation of a license, and this decision should be made only by the 
agency head, for he alone is properly equipped to make a judgment in that 
regard. . 

The same subdivision also makes it the responsibility of the hearing 
examiner to document three items which are listed at the end of the sub
division. In the context of a contested case, these items would appear to 
be superfluous, since each of them would have to be proved as a matter of 
due process and each would be subject to challenge by an individual respon
dent either at a contested case hearing or in the course of a judicial 
review of the final agency action. Jam concerned by the vagueness of the 
items, in particular the requirement that the agency fulfill all of the 
substantive and procedural statutory requirements. It is not readily 
apparent what would be necessary to satisfy this particular language. In 
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Mr. James Nobles 
November 15, 1974 

Page 3 

the context of a rule-making proceeding, the three items have a more logical 
application. They appear to be a duplication of that which is presently 
done by the Attorney General in his review of the form and procedure in 
regard to the rules; however, I recognize th~t it is apparently the Joint 
Committee I s intent to duplicate this function. I would suggest that these 
three items, if retained, be clearly made applicable to rule-making pro
ceedings only, so as to avoid confusion as to what the language means in 
the course of a contested case. 

I would also like to comment concerning the proposed amendment of 
Minn. Stat. 15.0421, contained in Section 3 of the first working draft. 
The amended statute would allow argument to a majority of the officials who 
are to render the decision after the report of the hearing examiner has been 
made available to the parties. It is not clear what type of argument, 
whether oral or written, would satisfy this provision. While I think it is 
quite proper to file exceptions and written argument concerning the hearing 
examiner's proposed findings, oral arguments to the officlals who are to 
make the final decision would, in my opinion, be simply impractical. Such 
oral argument could easily be done during the contested case hearing, since 
the transcript is reviewed by the Commissioner· or Commission. Furthermore, 
as a practical matter, considerin~ the large number of contested case 
hearings held in the Department of Commerce, oral argument before an 
individual Commissioner or the Commission would consume too large a portion 
of the tj_me of those officials and would slow down and hamper the work of 
the agency, without any appreciable benefit to the individual respondent. 

I would also like to express support for the idea which was set 
forth at the November 14 hearing, in regard to developing expertise within 
the office of hearing examiners. An individual hearing examiner might well 
regularly hear the cases of specific agencies, so as to develop expertise 
concerning their subject matter and rules and statutes. Presumably, hear:tng 
examiners would be free to apply to the chief hearing examiner for reassign
ment should they desire. 

Thank you for your consideration of my comments. 

GAB:d 
cc to Com'r E. J. Driscoll 

Ve~r truly yours, 

lL , . '1-(10,1 ~ ;J <:FXZ 0t--ff t" 7'-:J<-Ct <. -

GEORGF. A. BECT< 
Hearings Examiner 

,,,,1 ,,,.,..,.) ', .... , ... ,,_,, 
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ADMINISTRATION BLDG. 
ST. PAUL DOWNTOWN AIRPORT 

(HOLMAN Fl E LOI 

SAINT PAUL 55107 
TF.LEPHONE: 222-4741 

TO: 

FROM: 

SUBJECT: 

, ,~ . ...,......... 

STATE OF MINNESOTA 
DEPARTMENT OF AERONAUTICS ✓ 

September 20, 197 4 

Jim Nobles, Legislative Analyst 

Lawrence E. McCabe, Commissioner of Aeronautics !t¼ 
,;'/ 

Administrative Procedure Act (APA) Reform 

I have the following recommendations and suggestions to make concerning 
the above subject. I have reviewed your memo dated August 16, 1974, 
together with Amendment Sets 1 through 4, inclusive. My comments are 
as follows: 

1. The number of petitioners required to compel an agency to act as set 
forth in the proposals should be increased from. 50 to 100 signatures. 

2. The proposals indicate that the hearing examiner should be in the un
classified service. Our view is that the chief hearing examiner should 
be in the unclassified service b,.1t. that the hearing examiners should be 
in the classified service so that certain hearing examiners may develop 
some aeronautical expertise and familiarity with aeronautical procedures 
and problems. 

3. Your proposals provide that the hearing examiner shall state his con
clusions and recommendations. We have strong objections to this. 
Aeronautical conclusions and aeronautical recommendations should be 
made by administrators who have aeronautical expertise- -that is the 
entire purpose of administrative law. The hearing examiner should 
state his findings of fact but he should not set forth any conclusions 
or recommendations - -those decisions should continue to rest in the 
hands of the administrator. 

4. We object to Amendment No. 3 because it decreases the authority of an 
administrative expert. The legislative committee should not have the 
authority--because it does not have aeronautical expertise--to review 
and reject regulations of the administrator. 

AN EQUAL OPPORTLJt,HTY f:::MPLOYER 

11~ .. 'tf£I~-~ 
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My name is Gerald Pahl. I am Research Attorney for the 

Department of Revenue, appearing at the.request and on behalf 

of Arthur Roemer, Commissioner of Revenue. May I preface my 

comments by stating that we welcome the opportunity to discuss 

this subject matter and recognize the need for this discussion. 

We do, however, see two problem areas which are of major 

concern to us. 

The first is found at Section 8 in the first set of 

amendments at page 5. This is the new Subdivision 7, which 

outlines the informal rule making procedure. As drafted, this 

provision would severely handicap the Department in issuing 

information to the public and to persons affected by tax laws. 

I would like to cite a few examples when time may be of 

the essence in implementing a new law. The sales tax law was 

enacted on June 1 of 1967 and became effective August 1--a 

mere 60 days later. Hardly enough time to discover the 

problems involved and not enough time to come up with the 

answers. What was of utmost importance at the time was the 

dissemination of information, not that it had the full force 

and effect of law. Essentially, the public wanted to know 

what the Department's position was on these matters. Adherence 

to procedures prescribed in Section 8 of set 1 of proposed 

legislation for "informal rule making" would have seriously 

hampered dissemination of sales tax information. 
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Another example illustrating this problem of time is when 

legislation is passed late in a session involving local 

property taxes, the law may be effective on enactment. The 

assessment boo~s are closed on the first Monday in May and it 

is absolutely essential to get information out to the 87 

county assessors and the various large cities. The Depart

ment of Revenue does not presently have emergency powers to 

issue rules, and I see this a real problem here unless this 

draft is changed. 

Another example would be a lack of time involved in the 

implementation of the Fiscal Disparities Law after it was 

delcared to be constitutional. 

The petition provision of 50 signatures in Subdivision 

7 is also troublesome. We question its necessity and fear 

the possibility that the provision may be used to obstruct 

administration of tax laws, and could constitute a serious 

burden on our manpower. If time limitations must be imposed, 

I suggest that it be couched in terms of "within a reasonable 

period of time." 

An unintended result of a restrictive time limitation 

might be an increase in Attorney General's Opinions requested 

by the Commissioner of Revenue. Such opinions rendered in 

tax matters have the full force and effect of law without the 

benefit of public input. All of us know the controversies 

that can be prompted by an unpopular Attorney General Opinion. 
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I'd also like to comment on that portion of the bill 

relating to hearing examiners in contested cases. With 

respect to this area the Department of Revenue is quite 

unique. In most cases these decisions are appealable to the 

Tax Court instead of the District Court and many of the model 

rules by the Attorney General in these matters are not 

relevant. The issues are very diverse and may involve sales 

tax, income tax, cigarette tax, petroleum tax, levy limitations, 

and other taxes. It is difficult to assure that a hearing 

examiner will be learned in all fields >f ~~~~ 
On the other hand, the issues presented at a hearing may 

be very simple. For example, the Commissioner has the power 

to revoke sales tax permits of retailers who fail to pay the 

sales tax due. In the vast majority of cases, the retailer 

either fails to appear or admits that he owes the tax, but 

seeks additional time to pay. The question then primarily 

becomes one of policy--whether he should be allowed to pay in 

installments or whether a bond or other security shall be 

required. 

In the past all hearings have been held in the central 

office in St. Paul, and the taxpayers have complained of the 

inconvenience of travel. The Revenue Department would like 

to hold such hearings in several locations throughout the 

state to accommodate taxpayers. I question the efficiency of 

such a system with hearing examiners, particularly where a 
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) large portion of the sci1eduled cases result in default. 

') 

) 

Because of growing delinquency, we anticipate a signifi

cant increase in the number of hearings, perhaps as many as 

500 per year. This is a very realistic figure. The cost 

under the proposed bill would be very substantial. In addition, 

there is the logistics problem of court reporters. 

'\ 
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TESlIMONY - JOINT HOUSE AND SENATE GOVERNMENT OPERATIONS COMMITTEE 
' I 

) SUBJECT: AMENDMENTS To THE ADMINISTRATIVE PROCEDURES AcT. 

~ 

) 

I 

) 

MR, CHAIRMAN, MEMBERS OF THE COMMITTEE, THANK YOU FOR THE OPPORTUNITY 
TO DISCUSS THE. PROPOSED AMENDM~NTS TO THE ADMINISTRATIVE PROCEDURES 
AcT WITH YOU THIS MORNING, 

As I HAVE STATED IN PRIOR jESTIMONY BEFORE ~HIS COMMITTEE, l 
SHARE THE CONCERNS OF THE LEGISLATURE RELATIVE TO RULE-MAKING 
AUTHORITY GIVEN TO THE SO-CALLED FOURTH BRANCH OF GOVERNMENT, 
ADMINISTRATIVE OR OPERATING AGENCIES, 

/'1-{t,,V 
I· 

I HAVE STUDIED TH~WORKING DRAFTS SUBMITTED TO YOUR COMMITTEE 
AND FIND SOME SECTIONS AN IMPROVEMENT OVER PRESENT METHODS, 
OTHERS, HOWEVER, l DO NOT UNDERSTAND, AND, GIVEN CERTAIN 
INTERPRETATIONS, l FEEL THE CURE COULD BE WORSE THAN THE 
DISEASE, 

UNFORTUNATELY, GOVERNMENT AT ALL LEVELS HAS NEVER ENJOYED A 

REPUTATION FOR PROMPT ACTION, ECONOMY, OR FOR BEING ABLE TO 
PINPOINT RESPONSIBILITY, WHILE I DO NOT UNDERSTAND ALL THE 
RAMIFICATIONS OF THE PROPOSED AMENDMENTS, I CAN SEE THE 
POSSIBILITY OF SLOWING DOWN THE DECISION-MAKING PROCESS, 
FURTHER, AT THIS TIME MY STAFF IS UNABLE TO PUT A COST FIGURE 
ON THE PROPOSED LEGISLATION BUT WE fiAVE THE FEELING THE COST 
TO THE OPERATING DEPARTMENTS THAT ARE INVOLVED WITH THE PROMUL
GATION OF RULES COULD BE CONSIDERABLE. SHOULD THE LEGISLAruRE 
DECIDE TO PROCEED WITH THE LEGISLATION AS IT HAS BEEN DRAFTED, 
J WOULD RECOMMEND SOME TYP~ OF A CONTINGENCY APPROPRIATION 
THEREBY ALLOWING US SOME FLEXIBILITY AS WE GET INTO THE ACTUAL 
OPERATION OF THE NEW PROCEDURES, 

.'.~-~,-,'.'l'""~~P'.~~-~I ~'I.-~· ,°'!':"TS'',·. _ _, ,~r~·--.-• ,¥,. • • .,---. 
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) ASSISTANT COMMISSIONER 0STERBY WILL TESTIFY AFTER ME REGARDING 
CERTAIN DIRECT COSTS AND PROBLEMS THAT WE SEE RELATIVE TO THE 
STATE REGISTER, l WOULD LIKE TO MAKE SOME SPECIFIC COMMENTS 

) -

.. --~~~~-.-·--,,..---, ..... 

ON THE OVERALL PROBLEMS THAT POSSIBLY COULD AFFECT MANY DEPARr
MENTS, 

FIRST OF ALL, I WOULD LIKE TO ADDRESS MYSELF TO THE DEFINiTION 
OF A RULE (SEC, 15,0411) ON THE FIRST AMENDMEN~PAGE 1, SUBD, 3, 

THE PROPOSED LANGUAGE READS "RULE" INCLUDES EVERY AGENCY STATEMENT 
Of GENERAL APPLICABILITY AND FUTURE EFFECT, I FEEL THAT THIS 
LANGUAGE IS MOST AMBIGUOUS BECAUSE OF THE VARIETY OF INTERPRE
TATIONS THAT COULD BE DERIVED, FOR EXAMPLE1 ALMOST EVERYTHING 
WE DO IN THE DEPARTMENT OF ADMINISTRATION, AS A CENTRAL STAFF 
AGENCY, AFFECTS ALL STATE AGENCIES, ]OES THE PROPOSED IMPOSITION 
OF TH IS REQUIREMENT H1PL Y THAT WE CAN ONLY EXE RC I SE GOOD JUDGMENT 
AND OUR MANAGERIAL RESPONSIBILITIES PURSUANT TO RULES THAT HAVE BEEN 
ADOPTED THROUGH THE PUBLIC HEARING PROCESS~ MOST COMMUNICATIONS 
ISSUED BY THE DEPARTMENT OF ADMINISTRATION WOULD FIT INTO THIS 

.CATEGORY, 

I AM AWARE THAT PROVISIONS HAVE BEEN MADE IN THIS SECTION TO 
EXEMPT THOSE ITEMS RELIJING TO THE INTERNAL MANAGEMENT OF AN 
AGENCY OR AGENCIES - BUT THE PROBLEM AS 1 SEE IT WOULD AGAIN BE -
WHERE DO YOU DRAW THE LINE BETWEEN WHAT IS A RULE AND WHAT IS 
INTERNAL MANAGEMENT? 

WHAT ABOUT BUDGET PROCEDURES-OR ENERGY CONSERVATION POLICIES OR 

SPACE UTILIZATION STANDARDS ESTABLISHED BY THE DEPARTMENT OF 
ADMINISTRATION? A RULE OR-INTERNAL MANAGEMENT? 

I A~ NOT SURE WHAT THE INITIAL PROBLEMS ARE OR WHY A CHANGE IN 
DEFINITION SEEMS TO BE IN ORDER, I FEEL THE PRESENT LANGUAGE 
IS SUFFICIENT, To THE BEST OF MY KNOWLEDGE1 THE DEPART~ENT OF 
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ADMINISTRATION HAS NOT RECEIVED COMPLAINTS ON OUR RULE-MAKING 
PROCEDURES, MAY I SUGGEST PERHAPS) THAT PART OF THE PROBLEMS 
WITH THE PRESENT LAW COULD BE ADMINISTRATIVE? I WOULD BE 
MOST HAPPY TO WORK WITH THE LEGISLATURE AND CORRECT THESE 
DEFICIENCIES) IF THIS IS THE CASE, 

ON PAGE 3J SUBD, 3 I HAVE DIFFICULTY IN UNDERSTANDING THE NEED 
FOR THIS PROVISION, EACH AGENCY SHALL AQOPT RULES OF PRACTIC£ 
SETTING FORTH THE NATURE AND REQUIREMENTS OF ALL FORMAL AND 
lNFORMAL PROCEDURES RELATED TO THE ADMINISTRATION OF OFFICIAL 
AG.ENCY DUTIES, INCLUDING ALL FORMS AND INSTRUCTIONS USED BY THE 
AGENCY, 

,?>UY 
SOME MEMBERS OF OOR- STAFF INTERPRET THIS PROVISION TO MEAN EVERY 
FORM AND OPERATING PROCEDURE- THAT IS USED BY A DEPARTMENT TO 
EXECUTE ITS OFFICIAL AGENCY DUTIES, WOULD THE DEPARTMENT OF 
PERSONNEL) FOR EXAMPLE, HAVE TO HOLD A PUBLIC HEARING ON ITS 
EMPLOYMENT APPLICATION FORM? l COULD NAME HUNDREDS OF FORMS THAT 
WOULD FIT INTO THIS CATEGORY, I BELIEVE THAT THIS WOULD BE A 
MOST DIFFICULT AND COSTLY SECTION FOR MOST·AGENCIES TO MANAGE, 

ON PAGE 4, SEC, 7, SUBD, 6 - I STRONGLY SUPPORT THIS PROVISION, 
I BELIEVE THERE IS A NEED FOR THIS ACTION AND WOULD ENCOURAGE) 
AS DID MR. MILES FROM THE ATTORNEY GENERA('s 0FFICE;THAT ALL 
MATERIALS PERTAINING TO THIS INFORMATION GATHERING PROCESS SHOULD 
BE INC0RPORATED IN THE OFFICIAL HEARING RECORD. 

PAGE SJ SUBD, 7, I BELIEVE THAT THIS SECTION ONLY SERVES TO 
CONFUSE PEOPLE EVEN FURTHER, As I UNDERSTAND THIS PROVISION 
WE ARE NOT DISCUSSING RULES - ONLY STATEMENTS THAT APPEAR TO 
BE RULES WHICH HAVE NO FORCE AND EFFECT OF LAW, DOES THIS 
MEAN v,JE CAN NO LONGER COMPEL ADHERENCE TO POLI CY .,.SJ_ATEM~NTS 
SUCH AS ENERGY CON SERVA TI OH PROCEDURES) ETC, I S--.:-tfu2·c'ot~'-FL I CT 

WITH THE DEFINITION OF A RULE ON PAGE ONE? ~ 

-~~ .. ~~~.,.-.~,-...,..,"" .,, ........ ,_ ..... " -.· .. ~·.,.- .,,. 



-LJ-

fURTHER, I SEE NO NEED FOR ALL AGENCIES TO BE REQUIRED TO RESPOND 
,I .THE MANNER PRESCRIBED IN THIS SECTION, EVERYTIME IT RECEIVES 

') 
/ 

,Y 

A PETITION WITH 50 SIGNATURES, CONSIDERABLE STAFF TIME WILL 
HAVE TO BE DEVOTED TO.THIS EFFORT AND AGAIN THE COSTS FOR THE ENTIRE 
PUBLIC HEARING PROCESS ARE UNOBTAINABLE AT THIS TIM~. I AM CON
FIDENT, HOWEVER, THAT THEY WILL BE SIGNIFICANT, 

THEREFORE, BECAUSE OF T~E AMBIGUITIES, INCONSISTENCIES AND UNNECESSARY 
WORK iti§-e~a±B-tB---)~i~~tJ>rHis:~/aN~;-'-~t URGE THAT IT BE DELETED. 

/\ . 
l~•Oi)-1~,, ,, 

ON PAGE 8, SEC, ~ld).PETITION FOR ADOPTION OF RULE, THIS SECTION 
DOES PROVIDE SOME FLEXIBILITY FOR AGENCIES RELATIVE TO THE DIS
POSITION OF A PETITION WHICH EXPRESSES CONCERN OVER PROPOSED RULES, 
I WOULD NOTE1 HOWEVER, THAT I FEEL ANY INTERESTED PERSON SHOULD 
STILL BE ENTITLED TO AN ANSWER CONCERNING THE PROMULGATION OF A 
RULE • .g__L[-"J-\S-E-N~~ov~rS+aN-MA~t~-E+En .... 

I • 

~ -
IT IS STATED HERE THAT AN AGENCY:,SHALL RESPOND WITHIN 30 DAYS, I 
FEEL THAT THIS TIME FRAME IN SOME INSTANCES WOULD BE UNREASONABLE, 

./ . /4-t .:ti I 
THIS CONCLUDES MY REMARKS RELATIVE TO PROPOSED AMENDMENT f.§i.r_.J:1.:£;· 

...__ 

P!:ff,¥4 . PWi ~ " '' , - ~ - - , -
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AMENDMENT SET ,#2 

) FIRST OF ALL, I WOULD LIKE TO EXPRESS MY RESERVATIONS OVER THE 
PORTION OF THIS AMENDMENT WHICH PROVIDES THAT HEARING EXAMINERS 
BE LEARNED IN THE LAW, IF THIS IS TO BE CONSTRUED AS MEANING 
ATTORNEY~, I BELIEVE THAT THE ONLY CRITERIA NECESSARY SHOULD 

) 
) 

BE A BASIC KNOWLEDGE OF THE ADMINISTRATIVE PROCEDURES WHICH 
MUST BE ADHERED TO - AND SOME FAMILIARITY WITH THE LEGAL REQUIRE
MENTS OF THE LAW, 

I BELIEVE THERE IS A NEED FOR AN OFFICE OF HEARING EXAMINERS, 
I BELIEVE THIS GROUP SHOULD BE EITHER UNDER THE JURISDICTION OF 
THE SECRETARY OF STATE OR PERHAPS MORE LOGICALLY) THE DEPARTMENT 
OF ADMINISTRATION, ADMINISTRATION DOES NOT NEED ANY MORE RE
SPONSIBILITIES, HOWEVER, THE CLIENTELE WE SERVE ARE THE OTHER 
STATE AGENCIES, THIS -SERVICE SEEMS TO LOGICALLY FIT IN THIS 
CATEGORY, 

AMENDMENT SET No 3 AND 4 DEAL WITH THE LEGISLATIVE JOINT 
COMMITTEE FOR REVIEW OF AD~INISTRATIVE RULES, MY ONLY COMMENT 

, DEALS WITH AMENDMENT SET No, 3 ON PAGE 2, SEc, 15,0412, SuB
DIVISON 4 WHICH REQUIRES THAT THIS COMMITTEE REVIEW EVERY 
RULE PRIOR TO ITS BECOMING LAW, THIS COULD MEAN THAT THIS 
COMMITTEE ·couLD HAVE AN EXTREMELY HEAVY WORK LOAD, Ir COULD 
CAUSE FURTHER TIME DELAYS, AND THE NECESSITY OF ADDITIONAL 
STAFF TO REVIEW AND ADVISE ON THE NEED FOR THE LAW, 

THANK YOU FOR THE OPPORTUNITY TO APPEAR BEFORE YOU AND MAKE 
MY COMMENTS RELATIVE TO THE PROPOSED LEGISLATION, I SINC~RELY 
HOPE THAT MY RESERVATIONS AND COMMENTS ARE NOT INTERPRETED 
AS BEING AGAINST THE STRENGTHENING OF THE ADMINISTRATIVE 
PROCEDURES Acr, 

r--~~~-·~·''~ ... __ ._~, '- '•,-----;"".'-,.."'f-l•~--1- ·--~ ._. ... - . ., - ' 
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11-21-74 

TESTIMONY BF.FORE THE JOINT COXMITTEE ON GOVERNMENTAL OPERATIONS 

REGARDING AMENDMENT #1 RELATING TO STATE ADMINISTR.Z\TIVE PROCEDURES 

MR. CHAIRMAN, SENATOR GEARTY AND MEMBERS OF THE JOINT COMMITTEE, 
' . 

MY REMARKS WILL BE RELATED ONLY TO THE CREATION AND PUBLICATION OF A 

STATE REGISTER. FOR THE RECORD, I AM NOID'f..AN _ Q-~-!~RBY AND REPRESENT THE ------------------
STAFF MEMBERS OP THE DEPARTt1ENT OF ADMINISTRATION. --------------------

FIRST OF ALL, I WOULD LIKE TO STATE THAT MEMBERS OF THE DEPART:1ENT 

OF ADMINISTRATION HAVE DISCUSSED THE CONTENTS OF AMENDMENT #1 WITH 

MR. JAMES NOBLES OF YOUR STAFF AND MANY OF THE CONCLUSIONS OR RATHER 

REMARKS THAT WERE PREFACED EARLIER BY MR. NOBLES WILL ALSO BE SUGGESTIONS 

OR INPUTS FROM THE DEPARTMENT OF ADMINISTRATION IN REGARD TO THE STATE 

REGISTER. OUR MAIN CONCERNS ARE THE GENERAL SCOPE OF A STATE REGISTER, 

THE ADMINISTRATION OF THE PROCESS NECESSARY FOR SUPPLYING THE STATE REGISTEI 

) TO THE PUBLIC AND COST. WHAT FOLLOWS WILL REFLECT INPUTS OR SUGGESTIO:iS 

REGARDING THOSE GENERAL CONCERNS. 

) 

REFERRING TO THE FIRST WORKING DR~FT AND TURNING TO PAGE 2, 

CHAPTER 15.0412, SEC 3, SUBD 2 ••••• PUBLISH AND MAINTAIN IN THE 

STATE REGISTER • . • WE SUGGEST THE WORDAGE BE CHANGED TO 

PUBLISH AND .MAKE AVAILABLE THRO THE STATE REGISTER • • • • WITH 

MORE THAN 150 AGENCIES IN STATE GOVERNMENT IT WOULD SEEM APPROPRIATE 

THAT THE INFORi\lATION REQUIRZD IN THIS PARAGRAPH BE LIMITED TO PRINTING . 

PERHAPS ONCE A YEAR OR WHEN SIGNIFIC~JT CHANGES ARE MADE OR M .. ~YBE A 

GENERAL STATEMENT OR TWO AT DESIGNATED TIMES. OTHERWISE El\CH REGISTER 

WOULD BE PROLIFERATED WITH SEVERAL PAGES OF PRINTING FROM El\CH DEPARTMEN'l'. 

TURNING TO PAGES 3 AND 4 SUDD 4 OUR QUESTION AT THIS Ponn WOULD 

BE THE NECESSITY FOR TIIE DOUBLE PRINTING IN" FULL TEXT OF E2\CH PROPOSED 

RULE OR l\.DOPTED RULE IN THE STATE REGISTER. PROBABLY SOME THOUGHT 

SHOULD BE GIVEN TO PUnLISHING A GENERA4 STATEMEN'l' OR RESUME OF TIIE 

~~.,...-----~ ........... ,,.. .-.~ ,-#..,._•.-,-~-.~· ""··~--~ 



' ' 

-2-

,( OF THE PROPOSED RULE AND FOR THOSE WHO ARE INTERESTED, OFFER THE 
I 

OPPORTUNITY FOR SECURING THAT RULE IN FULL TEXT WITHOUT HAVING TO 

SUBSCRIBE TO THE FULL REGISTER ON A REGULAR BASIS. RULES SHOULD 

CONTINUE TO BE PUBLISHED SUCH THAT THEY NOW ARE SO THAT THE AVERAGE 

CUSTOMER C~J BE SATISFIED A..N'D YET MEET AGENCY N~EDS. 

PAGE 6 SUBD 3 

AT THIS POINT, IT SHOULD BE NOTED THAT THE DEPARTMENT OF ADMINISTRATIO~; 

IN DISCUSSION WITH MR. NOB:DES SUPPORTS THE IDEA THAT THE SECRETARY OF 

~TATE BE RESPONSIBLE FOR FILING THE APPROVED RULES FROM THE ATTOR..~EY 

GENERALS OFFICE. HOWEVER, THE PUBLISHING OF THE STATE REGISTER IS 

ANOTHER MATTER. THE REGISTER SHOULD BE HANDLED BY A STAFF WITH SOME 

LEGAL BACKGROUND OR TRAINING TO HANDLE PROOF-READING AND HANDLING OF 

COPY BECAUSE OF A SHORT TIME BETWEEN FILING AND PUBLICATION AND THE 

) . NECESSITY OF LEGAL CORRECTNESS IN THE INFORMATION PRINTED. THIS COULD 

PREVENT PROBLEHS ARISING FROM ERRORS IN COPY. IT HAS BEEN SUGGESTED 

THAT THE REVISORS OFFICE BE GIVEN THIS RESPONSIBILITY. IN ANY EVENT, 

PUBLICATIONS OF THE STATE REGISTER WILL REQUIRE srrAFF WITH PROPER 

BACKGROUND FOR COPY EDITING. 

ON_PAGE 8 SEC 14 SUBD 6 

. .. • • THE SUM OF $26,000 IS APPROPRIATED FROM THE GENERAL FUND 

• ETC. WITH THE FOREGOING DISCUSSIONS AND WHAT HAS BEEN 

PROPOSED FOR THE CONTENTS AND SCOPE OF THE STATE REGISTER IT APPEARS 

THAT THE $26,000 IS AN EXTREMELY -MODEST RESOURCE FOR THE INITIAL 

PUBLICATION OR SETTING UP THE STATE REGISTER. AT THIS POINT IN TIME 

AND BASED ON WHAT 'rIIE REQUIREMENTS OF A STATE REGISTER SHALL CONTAIN, 

) NO REASOi'lADLE FIGURE OR ESTIMJVI1E CAN DE ASCERTAINED. HOWEVER, Bl\SED 

ON PAST EXPERIENCE, IT IS FELT THAT THE MAGNITUDE OF THE STATE REGISrrER 

PROPOSES TO BE A'l' LEAST FOUR ( 4) 1rnms · GRENrER TIIAN THE PRESENT 



) 

. . _ _,_ 

PUBLICATION PROCESS FOR RULES AND REGULATIONS AND THEREFORE IT SEEMS 
; 
. APPROPRIATE TO SAY THAT PUBLICATION OF THE STATE REGISTER WILL PROBABLY 

COST FOUR (4) TIMES AS MUCH OR MORE. THE SALE OF PRESENT RULES AND 

REGULATION IS NOT SELF SUPPORTING AND THE PROCEEDS FROM THE SALE OF 

OTHER DOCUMENTS HAS TO HELP DEFRAY THE EXPENSES FOR PUBLISHING RULES 
l a,, ... 

-./,.1 
(NOW 9,000/YR IN THE RED). 

PAGE 9 SEC 17, MINN STAT 1971 ~EC 15.047 

WE SUGGEST THAT THIS SECTION NOT BE REPEALED SINCE IT IS FELT 

THAT THE FLEXIBILITY FOR SALE OF PORTIONS OF RULES AND.REGULATIONS TO 

THE PUBLIC SHOULD BE RETAINED AS PROVIDED FOR IN THIS CHAPTER. 

ELIMINATING THIS SECTION MEANS THAT ANYONE WISHING A PARTICULAR RULE . 

WILL BE REQUIRED TO PURCHASE OR SUBSCRIBE TO THE STATE REGISTER UNLESS 

OTHER PROVISIONS ARE MADE. 

PAGE 11 SEC 21, SUBD 2 

BECAUSE OF THE CRITICAL TIME PERIODS INVOLVED IN THE GATHERING, 

PROCESSING, lu~D PUBLICATION OF THE PROPOSED STATE REGISTER IT IS 

SUGGESTED THAT THE.STATEMENT ••• "REMAIN UNPUBLISHED FOR MORE THAN 

FIVE CALENDAR DAYS" ..... BE AMENDED TO READ ••• "FOR MORE THAN 

TEN WORKING DAYS". 

THIS THEN WILL ALLmv FOR THE PUBLICATION OF THE REGIS1,ER ON A WEEKLY 

BASIS AND CATCH THE PUBLICATION OF THE PROPOSED RULE EVEN WHEN HOLIDAYS 

ARE INVOLVED. 

FINALLY THE DEPARTMENT OF AD!HNISTRATION - SUBSCRIBES TO A 

PROPOSED STATE REGISTER A.l\1D WILL WORK WITH TIIE LEGISLATURE AND ITS 

STAFF TOWARD THE ACCOMPLISHMENT OF 'rIIE MACHANIX FOR SETTING UP SUCH 

) A VEHICLg IN TIJE BEST INTERESTS OP STATE GOVERNMENT. IN THE MEAWrIME 

WE lHLL MEE'l1 WITH MR. NOnLES AND OTHERS NIIO ARE INVOLVED IN 'l1HIS ISSUE 

IN GATHERING FURTHER INPUTS FOR YOUR REVIEW 1\ND CONSIDERATION. 

I THANK YOU. 
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June 10, 1974 

Representative E.W. Quirin, Chairman 
House Government Operations Committee 
335 State Office Building 
St. Paul, Minnesota · 

Senator E. Gea·rty, Chairman 
Senate Government Operations Committee 
335 State Office Building 
St. Paul, Minnesota · 

. ~~- ~ 

Re: Rule Making P.rocedures and 
the Administrative Procedures 
Act 

.Dear Representative Quirin and Senator Gearty: 

The Association of Residences for the Retarded in Minnesota (ARRM) 
represents non-.governmental providers of residential programs for 
111entally retarded persons in Minnesota. · 

Not only do members of ARRM deliver services on an everyday basis 
that are thoroughly affected by governmental decision-making, but 
these providers act also as surrogate representatives for ·a popu
lation whose activities are largely determined by government oper--
ations. · · 

Representatives of ARRM hav~ worked close1y with representative~ 
of various state agencies (Department of Public Welfare, Depart
ment of Health, Building Code Division, etc.) in the preparation 
of regulations that affect residential programs and the individuals 
to whom services are provided. DPW Rules 34 and 52 as we11 as the 
Health Department Standards for Supervised Living Facilities are 
good examples of cooperative work accomplished through joint efforts 
of public and private sectors. · 

The goal is to promote quality services. It is necessary, then, 
in ·the face of many regulations, to prepare a prescriptive package 
of laws, regulations," policies and procedure that link together 
in a comprehensive manner so that the goal can be achieved. 

Because a wide variety of governmental agencies promulgate regu-
lations and policies, it is difficult to recognize a common ·order. 
Within a single agency, policy bulletins may introduce require
ments that are contradictary to other regulations and policies 
used by the same agency. 

to-·,.,. :,, '' .~· -,f 

3225 LYNDALE AVE. SO . 
MINNEAPOLIS MINN. 55408 
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Page two 

Since more than one government agency issues requirements, the 
situation becomes very confusing to providers, residents, and 
families. · 

The tragedy that exists is real -- on an every day basis --- when 
patchwork plann_ing breeds overlapping and underlappi_ng situations. 

It is my hope that the legislative committee would discuss ways 
by which the system could_work to make possible a common goal -
quality services. 

Perhaps consideration can be given to the formation of a "State 
Register". A mechanism akiri to the Federal Register, whereby 
a centralized form of dissemination may provide at least an 
access point to necessary information. 

Further consideration might be given to formalizing the process 
of input and review by people ·concerned and affected by decision 
maki_ng prior to the effect of law. 

The distinctions between law, regulation, policy and procedure 
are frequently fuzzy. It might serve a useful purpose to clarify 
the distinctions as well as providing a mechanism for access to 
information, input to decisions and review of the decisions. 

I recognize the need for prompt decision-making on the part of 
the bureaucracy in the interest of efficiency, patchwork planning 
oni'y causes_ greater confusion. 

Representatives of ARRM would be most willing to discuss these 
matters with you. · 

S~_cJ:• /-, 
/cl L~;~-

Peter Sajevic 
President, ARRM 
c/ o Nor-Haven 
1394 Jackson Street 
St. Paul, Minnesota 55117 
488-0275 

PS:no 

.. ,,, I ;~•:;. ti 
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June 14, 1974 

Representative E. E. Quirin 
Chairman, House Government Operations Committee 

Senator E. Gearty, Chairman 
Senate Government Operations Committee 

335 State Office Building 
St. Paul, Minn. 

Dear Sirs; 

The Minnesota Association for Retarded Citizens wish to register 
their support for the request of the Association of Residences 
for Retarded in Minnesota for the publishing in a state registry for 
the purpose of public reaction and input, all internal policies and 
directives of the various state departmentsa 

We corroborate the statement of the problem in their letter to your 
·committee (enclosed). As representatives of over ten thousand parents 
and consumers, we often must seek to intercede for the consumer or 
parents because of internal policies or directives which confljct with 
other state departmentrs objectives and actually victimize those 
recipients for whom these needful services exist. 

We would therefore request that you look into this very real problem 
and we are hopeful you can be of assistance in making the service 
system more functional in its delivery. 

Thank you for your consideration in this matter. 

Sincerely, 

~k~ 
James T. Tackes 
Executive Director 

Encl: 

CC: Skip Sajevic 
Tom Peterson 

DJC/jm 

member, N AT I O NA L A S ·s O C I A T I O N F O R R ET A R D E D C H I L D R E N 
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June 18, 1974 

TO: Mark Warren 

FROM: Peter Sajevic, President, ARR\f 

RE: Internal Policy and Procedure/State ~egister 

A vast distinction can be made between department policies and procedures 
necessary for effective and efficient internal operations of state agencies 
and those policies. and:_ .. procedures which affect p~ople outside the depart--- -·· 
ment. (In our case, providers, residents and families)~~~ formal 
mechanism exists for input and review of far-reach~ng po'1t~y and procedure. 

In order to foster continuity in planning, to a.lleviate confusion and to 
provide necessary communication, thought might be given to incorporate a 
formal process of input and review of policy and procedure in the State 
Register. The process could be similar to that used in the Federal 
Register: 

a) require departments to "publish" propsed far-reaching 
statements ?f policy and procedure 

b) establish a reasonable amount of time for response 

c) des_ignate to whom and where response should be sent 

d) publish statements of policy and procedure a second 
time and include acknowledgement of response and any 
changes accepted or rejected as a result of the response 

e) include effective date of policy or procedure 

.This mechanism would provide a vehicle to solicit responsiveness of 
state agencies and the people directly affected by them, as well as 
serve as a formal record of a part of the decision making process. 

I 
w•:J'CWNIIM!INll'll•l~•·---------------... ~&!1111 ___ ""' __ 111,_1 _____ " ____ IIIIPPllflllftlU•t-••---•m•-- 3225 l YNDALE AVE. SO. 

MINNEAPOLIS MINN. 55:108 
(612)-324-98-~9 
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