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DON BETZOLD
Senator District 48

306 State Capitol Building
75 Constitution Avenue
St. Paul, MN 55155-1606
Phone: (612) 296-2556
Fax: (612) 296-6511
E-Mail: sen.don.betzold@senate.leg.state.mn.us State of Minnesota

December 2, 1998

Senator Allan Spear, Chair
Legislative Coordinating Commission
120 State Capitol

- St. Paul, MN 55155

Dear Senator Spear,

The 1998 Legislature required the Legislative Coordinating Commission or a subcommittee
appointed by the LCC to study broad statutory delegations of rulemaking authority to state
agencies (Session Laws, 1998, Chapter 303, Section 5). As your designated Subcommittee
Chair, | am reporting the results of our study to you.

Enclosed is the report required by the 1998 law. The subcommittee’s major recommendation
is that all legislative policy committees should review the broad delegations of rulemaking
authority that the subcommittee has identified. Our subcommittee believed that policy
committees are best able to determine if a grant of authority is too broad or not. | am
forwarding copies of this report to the Legislative Reference Library and to the Chair of each
policy committee in the Senate and the House of Representatives. :

The subcommittee also concluded that it is important for the Legislature to do a better job of
overseeing agency rules. The subcommittee believed that the best way to do this is to ensure
the existence of a permanent bicameral group to review rules. An additional or alternative
method for rules review would be for policy committees to become more active in this
responsibility.

Since

LCC Subcommittee on Generic Rulemaking

SERVING: Blaine, Brooklyn Park, Champlin, Coon Rapids, Fridley, Osseo and Spring Lake Park
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Report on Broad Statutory Delegations of Rulemaking

Authority Mandated by Laws 1998, Chapter 303
November, 1998

Establishment of the Subcommittee

The 1998 Legislature required the Legislative Coordinating Commission to
study broad statutory delegations of rulemaking authority to state
agencies (Laws 1998, Chapter 303, Section 5). The LCC appointed the
following members to a subcommittee to conduct this study:

Senator Don Betzold, Chair
Senator Pat Pariseau
Representative Mindy Greiling
Representative Peggy Leppik

Subcommittee Pfocess

The subcommittee met three times, and reviewed the rulemaking
delegations specified in the 1998 legisiation. The subcommittee identified
two type of broad rulemaking authority:

(1)  Delegations of authority that cover an entire department or
board:

(2) Delegations of authority that‘ apply only to specific programs
within an agency.

The compilation of rulemaking delegations reviewed by the
subcommittee is enclosed. In addition to listing the delegations of
authority, the enclosed materials make the following general points:

. In some agencies, there are specific grants of authority, in addition
to the broad grants of authority listed.

. The broadness of delegation of authority is affected by factors other




than the language of the delegation. For example, some
departments (e.9. Commerce) have far broader jurisdiction than
some small boards (e.g. the Barber Board). Also, the degree of detail
in the statutes governing an agency affects the breadth of the
rulemaking delegation. A delegation that appears very broad on its
face may in fact be narrow because the statutes governing the
agency may leave little agency discretion.

Senator Betzold sent a letter to each agency that has a statutory
delegation of rulemaking authority that covers the entire agency. The
letter asked for the agencies' reactions to possible repeal of the agency-
wide delegations of authority and for suggestions on statutory language
to replace these delegations.

The agency responses to this letter are enclosed, along with a summary of
the responses. In general, some agencies expressed concerns with any
effort to repeal agency-wide delegations of authority. Other agencies did
not feel the repeal of the broad grant of authority would cause a problem
if specific language replaced the broad grant.

Recommendations

. The subcommittee encourages policy committees to review the
broad delegations of rulemaking authority that the subcommittee
has identified. :

. The subcommittee believes that the policy committees are best able
to determine if a grant of authority is overly broad, or if broad
authority is needed to implement the laws consistent with
legisiative intent.

. The subcommittee believes that, in addition to increased scrutiny of
agency rulemaking by policy committees, it is important to have a
permanent bicameral group to review rulemaking. The
subcommittee believes that the initial scope of statutory rulemaking
delegation may not be as important as consistent legisiative review
of proposed and adopted rules.
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TO: '/s

enator Don Betzold

Senator Pat Pariseau
Representative Mindy Greiling
Representative Peggy Leppik

FROM: George M. McCormick, Senate Counsel (296-6200)
DATE: November 16, 1998
SUBJ:  Legislative Oversight of Rules

At Thursday’s subcommittee meeting, all of you expressed strong interest in
reviving ongoing, institutionalized legislative oversight of agency rules. In view of
that interest, I thought it might be helpful to remind you of what remains in statute
regarding rule oversight and what the options might be for achieving your goal.

First, some background: after the Legislative Commission to Review
Administrative Rules (LCRAR) was abolished, I invited a group of interested
persons to meet during the interim to discuss what, if anything, should be done to
assure continuing legislative oversight of rules. The late Professor Melvin Goldberg
of William Mitchell College of Law agreed to serve as the group’s facilitator, and
participants met several times during the summer and autumn at the law school. The
group, which included representatives of state agencies, the revisor’s office, the
attorney general’s office, legislative staff, and attorneys from the private sector,
agreed that continuing legislative oversight would be desirable. The consensus was
that the legislature, having just abolished the LCRAR, was unlikely to recreate it or
something very like it. Given that, the Legislative Coordinating Commission (LCC),
which had been assigned the LCRAR’s duties, should be encouraged to appoint an
ongoing joint subcommittee to handle those duties, just as an ongoing subcommittee
had been appointed to carry out the duties of the also-abolished Legislative
Commission on Employee Relations. To make the subcommittee’s task more
manageable, some of the strictly clerical duties of the LCRAR, which either were or
could be carried out by other entities, should be eliminated. Existing legislative staff
could serve such a subcommittee.




Legislation embodying that consensus was enacted during the following session, leaving
the LCC—or, expressly, “a legislative commission or subcommittee established by the
coordinating commission” (Minn. Stat. § 3.841)—with the power to hold public hearings on
complaints about rules (Minn. Stat. § 3.842, subd. 3), to ask the office of administrative hearings
to hold a public hearing on rules that are the subject of complaints if those rules had been
adopted without a public hearing (/d.), to object to rules, putting the burden of proof on the
agency to establish the validity of the rules (Minn. Stat. § 3.842, subd. 4a), to petition for a
declaratory judgment to establish the validity of a rule to which the commission has objected
({/d.), and to request agencies to hold public hearings on any commission recommendations
(Minn. Stat. § 3.843).

One distinction must be made between the transferred duties of the Commission on
Employee Relations and the transferred powers of the LCRAR. The former are mandatory; the
LCC or an entity appointed by it must perform them. The latter are discretionary; the LCC may
exercise them: Someone may lodge a complaint about an agency rule, and the LCC or an
appointed entity may, but need not, take any action. That, perhaps, is why the LCC appointed an
ongoing Joint Subcommittee on Employee Relations but did not appoint a body to carry out the
transferred powers of the LCRAR.

With no statutory change needed, then, the LCC could appoint a joint subcommittee to
carry out the oversight formerly provided by the LCRAR. Perhaps the LCC would do so if
members of the current subcommittee on broad delegations of rulemaking power were to indicate
an interest in taking on the ongoing task. Given the tone of our interim meetings, I suspect that
many agencies would support the effort. If, however, the LCC remains uninterested or opposed,
someone could always introduce a bill to establish a new version of the LCRAR by law. I’'m
open to any drafting requests.
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Minnesota
Thomas Todd, Director House Of
600 State Office Buildin, 3
st. Patliilt, Minnesota 55185-1201 Repl’esentatheS

(651) 296-6753 [FAX 296-9887]

November 5, 1998

TO: Members, LCC Subcommittee on Rulemaking Delegation
FROM: Mark Shepard, Legislative Analyst (296-5051)
RE:

Delegation of Rulemaking Authority: Responses from Agencies

Enclosed is material in preparation for the next meeting of the Subcommittee:

Thursday, November 12
10:00
Room 125 Capitol
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This memorandum summarizes responses received from agencies to a letter sent by Senator Betzold.
I also have enclosed copies of all of the responses that were received by November 5.

After the last subcommittee meeting Senator Betzold sent a letter to each agency that has a
statutory delegation of rulemaking authority that covers the entire agency.

Senator Betzold’s letter stated the sense of the subcommittee that it may be
desirable to replace these agency-wide rulemaking delegations with delegations

that would authorize adoption of rules only in specific subject areas within each
agency.

The letter asked for thoughts on how such an approach would affect each agency.
The letter also encouraged agencies to suggest statutory language that might be

needed to replace a broad delegation of authority with delegations in specific
subject areas.
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House Research

November 5, 1998

Minnesota House of Representatives ; Page 2

Many agencies expressed concerns with the general policy of repealing agency-wide delegations
of rulemaking authority.

Some major departments (e.g. Commerce, DTED) set forth policy arguments for
maintaining the current agency-wide delegations.

Occupational licensing boards tended to point out that they have relatively limited
jurisdiction, and that language giving them broad rulemaking authority did not
necessarily give them tremendous discretion. The health-related licensing boards
discussed the issue together. Their responses make similar points:

— They urge the subcommittee not to pursue legislation that would unduly restrict
boards’ rulemaking authority.

~They state that each board’s authority is limited to a harrow area of occupational
regulation, and that the board should not have to seek specific statutory authority
to amend rules every time there is a change in standards.

—It appears that most of these boards would prefer to keep general rulemaking'
authority. However, the boards’ responses included proposals for statutory
language that would authorize rules only in specific areas

~They express concern that changes in statutory authority not negate existing rules,
and that changes in rulemaking authority not compel agencies to abide by time
limits for adopting rules in section 14.125 (This statute provides that if a new grant
of rulemaking authority is not used in 18 months it expires).

—The health boards also asked that they be granted a rulemaking exemption that
would allow them to set fees without going through rulemaking.

~ A number of agencies made the general point that broad rulemaking authority may

be particularly useful to help agencies respond to changes in federal law.




Board of Campaign Finance
and Public Disclosure

“The board may adopt rules to carry out the
purposes of this chapter.” 10A.02(13)

No response received as of November 5.

Department of Administration

“Subject to chapter 14, the commissioner may
adopt, amend, and rescind rules relating to any
purpose, responsibility or authorization in this
chapter. Rules must comply with any provisions in
this chapter which specify or restrict the adoption
of particular rules.” 16B.04(1) 4

—Department would continue to work well within
framework for delegation being considered by the
subcommittee.

—Lists specific grants of rulemaking authority in
current law, and lists rules that currently rely on the
general authority (no specific suggested statutory
language for dealing with these).

—Suggests adding specific rulemaking authority to
various operating statutes, rather than a single table of
contents approach (however, indicates that it would be
desirable in general laws to indicate the existence of
specific grants of authority)

Department of Commerce

“The commissioner of commerce may adopt,
amend, suspend, or repeal rules in accordance with
chapter 14, and as otherwise provided by law,
whenever necessary or proper in discharging the
commissioner’s official responsibilities. ..  45.023

~Due to a dynamic economy, issues and business
practices can change rapidly in areas under the
supervision of the department. The commissioner
needs tools to act promptly to responding to the change
marketplace.

—General rulemaking authority is a significant tool for
responding to market changes. The department has
used its general authority responsibly and on a limited
basis.

—The department requests that the LCC subcommittee
recommend no changes to the department’s general
grant of rulemaking authority in section 45.023.

Board of Water and Soil
Resources

“The board may hold public hearings and adopt
rules necessary to execute its duties.”
103B.101(7)

No response received as of November 5.




Harmful Substance “...the board shall: (1) adopt rules...including rules | No response received as of November 5.
Compensation Board governing practice and procedure before the board,

the form and procedure for applications for

compensation, and procedures for claims

investigations...” 115B.28(1)
Department of Trade and “The commissioner may adopt rules pursuant to DTED has many program specific grants

Economic Development

chapter 14 as necessary to carry out the
commissioner’s duties and responsibilities pursuant
to this chapter.” 116J.035(2)

There are advantages to maintaining broad grants of
authority. This is especially true when administering
federal programs. In general board authority gives
DTED ability to respond to changing and emerging
conditions quickly. If DTED’s grant and loan
programs were subject to a strict delegation of
rulemaking, the ability to make the best judgments for
disbursing funds could be weakened

Board of Medical Practice “The board shall have authority to adopt rules as —Contains list of subject-specific rulemaking
may be found necessary to carry out the purposes delegation
of this chapter.” 147.01(3) ~States that deletion of the current rulemaking
authority might be unnecessary and might hinder the
Board’s ability to serve the needs of its clientele by
restricting the ability to adapt to changing standards of
professional practice.
Board qf Chiropractic “The board shall...promulgate rules to govern its —See general comments about health board responses
Examiners actions.” 148.05 in cover memo.

|
|
|
|



Board of Chiropractic
Examiners

“The board of chiropractic examiners shall
promulgate rules necessary to administer sections
148.01 to 148.105 to protect the health, safety, and
welfare of the public, including rules governing the
practice of chiropractic...” 148.08(3)

i

See comments on previous statute, immediately above

Board of Nursing

“The board is authorized to adopt and, from time to
time, revise rules not inconsistent with the law, as
may be necessary to enable it to carry into effect
the provisions of sections 148.171 to 148.285.”
148.191(2)

~See general comments about health board responses
in cover memo.

Board of Optometry “The state board of optometry shall have the power | May be covered by general health board response. No
to make any rules...for the effective enforcement of | specific response received by November 5.
sections 148.52 to 148.62 or for the full and
efficient performance of its duties thereunder.”
148.53
Board of Social Work “The board of social work shall: —~Supports specific rulemaking authority, and includes

(a) Adopt and enforce rules for licensure of social
workers and for regulation of their professional
conduct. The rules must be designed to protect the
public.”

(b) Adopt rules establishing standards and methods
of determining whether applicants and licensees are
qualified under sections 148B.21 to 148B.24. The
rules must make provision for examinations and
must establish standards for professional conduct,
including adoption of a code of professional ethics
and requirements for continuing education.”
[148.B.20(1)]

suggested draft language.

~See general comments about health board responses
in cover memo.




Board of Marriage and Family
Therapy

“The board shall:

(1) adopt and enforce rules for marriage and family
therapy licensing, which shall be designed to protect
the public;

(2) develop by rule appropriate techniques,
including examinations and other methods, for
determining whether applicants and licensees are
qualified under sections 148B.29 to 148B.39;”
[148B.31]

specific response received by November 5.

May be covered by general health board respohse. Noﬁ,

publish uniform rules not inconsistent herewith for
carrying out and enforcing the provisions of this
chapter.” [151.06(1)]

Board of Dentistry “The board may promulgate rules as are necessary | --See general comments in cover letter concerning
to carry out and make effective the provisions and health boards’ responses
purposes of sections 150A.01 to 150A.12...” —Expresses concern that dental practices act could be
[150A.04 ] decimated if opened up

Board of Pharmacy “...it shall be the duty of the board to make and —See general comments in cover letter concerning

health boards’ responses

Board of Podiatric Medicine

“The board may adopt rules as ncceséary to carry
out the purposes of this chapter.” [153.02]

—See general comments in cover memo about health
boards’ responses

Board of Barber Examiners

“The board of barber examiners shall have
authority to make reasonable rules for the
administration of the provisions of this chapter and
prescribe sanitary requirements for barber shops
and barber schools...” [154.24]

No response received by November 5.

Board of Veterinary Medicine

“It shall make, alter, or amend such rules as may be
necessary to carry into effect the provisions of this
chapter.” [156.01(3)]

—See general comments in cover memo concerning
health boards’ responses




Department of Labor and
Industry

“The department of labor and industry shall have
the following powers and duties:

....(2) to adopt reasonable and proper rules relative
to the exercise of its powers and duties, and proper
rules to govern its proceedings and to regulate the
mode and manner of all investigations and
hearings...” [175.171}

~Referenced more specific grants of rulemaking
authority in current law

-Listed three areas in which new authority would be
needed if the general delegation were repealed: (1)
portions of prevailing wage rules; (2) fraud
investigation unit, other than workers’ compensation;
and (3) Labor Education Advancement Program.
—Suggested draft language to grant rulemaking
authority in the three cited areas

Bureau of Mediation Services

“The commissioner shall:

...... (6) adopt rules relating to the administration of
this chapter and the conduct of hearings and
elections;” [179A.04(3)]

—Authority to make rules should be sufficiently general
so agency can promulgate rules for new programs
consistent with existing statutory direction, respond to
changing circumstances, and efficiently carry out the
law. Too much specificity could complicate the
overall process and risk omitting an area for which
rules might be appropriate.

—Having expressed that concern, suggests specific
language needed for BMS rules.

Department of Public Service

“The commissioner shall make substantive and
procedural rules to implement the provisions of this
chapter and chapters 216B and 237.”

[216A.07(5)]

No response received by November 5.

Public Utilities Commission

“The commission is authorized to make rules in
furtherance of the purposes of Laws 1974, chapter
429.”

[This was a major rewrite of the laws governing
regulation of public utilities.] [216B.08]

~Concerned that amendments to rulemaking delegation
not call into question validity of current rules. Thus
proposes that current language of sections 216B.08
and 237.10 remain unchanged. Suggests a legislative
intent section affirming validity of current rules.
~Suggests adding new language to 216B.08 and

237.10 authorizing rules in specified areas.

L



Board on Aging

“...and adopt rules the Minnesota board on aging
deems necessary to carry out the purposes of this
section.” [ 256.975(2)]

—Rulemaking authority is limited and pertains only to
grant programs. The proposal being considered by the
subcommittee falls within current need and past
practice.

Department of Economic “The commissioner may make rules to carry out —See comments below
Security this chapter.” [ 268.0122(5)]
Department of Economic “The commissioner of the department of economic | —Listed other specific grants of rulemaking authority
Security security is authorized to adopt rules in accordance | from current law
with chapter 14, with respect to programs the -Suggested new rulemaking language that would be
commissioner administers under this chapter and needed in the reemployment insurance area.
other programs for which the commissioner is —Expressed concern that elimination of general
responsible under federal or state law.” 268.021 authority could hamper response to federally-mandated
changes, e.g. the recently Workforce Investment Act.
Board of Architecture, “The board shall...make all rules, not inconsistent ~Suggests more specific statutory language

Engineering, etc.

with law, needed to perform its duties...”  326.06

—Asks that subcommittee not make a final decision
until after the Board’s November 18 meeting, so the
full board can approve the suggested language.

Board of Electricity

“The board shall....

(6) Adopt reasonable rules to carry out its duties
under sections 326.241 to 326.248...” |
326.241(2)] '

—Lists rules adopted under specific authority and rules
adopted under general authority

—Rules within board’s authority are narrower in scope
than many other departments

-Believes there is not need to replace the board’s
general authority with specific authority; rules are
related to specific statutes, and the APA process
ensures rules are not outside of delegated authority or
legislative intent.




Minnesota State Retirement
System

“The board shall:

“...(3) establish rules to administer this chapter
and chapters 3A, 352B, 352C, 352D, and 490 and
transact the business of the system.” 352.03(4)

Offers suggestions for categories to be included in
specific rulemaking authority

Department of Human Rights

“The commissioner shall...
(7) adopt suitable rules for effectuating the
purposes of this chapter;” 363.05(1)

No response received by November 5.

Housing Finance Agency

“It may make, and from time to time, amend and
repeal rules not inconsistent with the provisions of
sections 462A.01 to 462A.24.” 462A.06(4)

States belief that current rulemaking authority is
appropriate:

—-MHFA is not a regulatory agency

~MHFA functions primarily as a banker and does not
set major policy

~MHFA administers 60 programs, and often gets new
assignments. Current rulemaking authority lets
MHFA respond to changing needs

Offers suggestions for more specific language if the
current language is replaced.

Board of Peace Officer
Standards and Training

“The board shall adopt rules with respect to:

....(p) such other matters as may be necessary
consistent with sections 626.84 to 626.863.”
[clauses (a) to (o) contain specific rulemaking
authority] 626.843 (1)

No response received by November 5.
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Thomas Todd, Director House Of
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St. Paul, Minnesota 55155-1201
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November 9, 1998

TO: Representative Peggy Leppik
FROM: Mark Shepard, Legislative Analyst
RE: Rulemaking Exemption

You probably have received in the mail a packet of material for the next meeting of the
subcommittee on rulemaking delegation. You may have noticed that the responses from the
health boards also commented on a slightly different issue—the repeal of an exemption for their
fee-setting.

The comprehensive 1997 law dealing with rulemaking exemptions repealed an exemption that
formerly allowed the health boards to set fees needed to cover anticipated expenditures without
holding a public hearing. Because you chaired the subcommittee dealing with rulemaking
exemptions, I wanted to give you some background, in case the topic comes up in the next
meeting.

I’ve enclosed a sample of one of the responses from the health boards. The letter makes two
different points concerning the repealed language:

1. The boards make policy arguments for why the repealed language was reasonable, and for
why they think it should be restored.

2. The boards state there was insufficient notice and discussion before the provision was
repealed.

I wanted to give you some background on the second point. The repeal of section 214.06,
subdivision 3 was added to the bill as an amendment in the House and Senate Governmental
Operations Committees. As such, the boards likely are correct, that there was no specific notice
given to them of intent to repeal this provision. However, it is likely that the amended version of
the bill was available for a relatively long time before it was discussed on the House and Senate
floor.




Research Department » November 9, 1998
Minnesota House of Representatives Page 2

I don’t have a strong recollection of the origin of this repealer, and I have not had time to go back
and review tapes. My recollection is that this was something brought to the attention of the
subcommittee on rulemaking exemption, perhaps by lobbyist Tom Kelliher, who was representing
one or more regulated occupations. My recollection is that the subcommittee may have discussed
this issue, but perhaps too late to include it in the original bill draft (or perhaps the issue came up
after the subcommittee was done meeting, and was discussed for the first time in the
Governmental Operations Committees).

My recollection of the process used by the group that worked on rulemaking exemptions is that
provisions were added to this bill based on consensus of the members of the subcommittee.
Further, my recollection is that the subcommittee members gave extensive thought to each of the
exemptions they dealt with (although the boards may be correct in suggesting that other
legislators likely did not have detailed knowledge of this bill).

In conclusion, the board makes some reasonable policy arguments for its position. However, I
don’t believe the boards are correct in suggesting that this provision was adopted without
discussion or awareness. My guess, based on my recollection of how the subcommittee worked,
was that the subcommittee members considered the competing policies and decided to repeal the
provision.

MS/jb
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Senator Don Betzold
Page 2
October 29, 1998

In consultation with the Executive Directors of the other health-related boards, I am also
requesting that you restore the language stricken from Minnesota Statutes section 214.06,
subdivision 3. This provision, repealed in 1997, stated as follows:

Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing is not
required to be held when the health-related licensing boards need to raise fees to
cover anticipated expenditures in a biennium. The notice of intention to adopt the
rules, as required under section 14.22, must state no hearing will be held.

The provision was repealed with no hearing, no discussion, no contact with the boards and
probably little awareness on the part of legislators, as the repealer was buried in Minnesota

Laws 1997, Chapter 187 (article 5, section 36). Representatives of the Department of Finance as
well as the boards believe that requiring a hearing to adjust fees is unnecessary, duplicative,
time-consuming, and expensive. The interests of the public are amply protected in the following
ways.

The boards can adjust only fees that are authorized by statute.
The statutes (section 214.06 subd. 1) requires that “ . . . . total fees collected by each board
will as closely as possible equal anticipated expenditures during the fiscal biennium . . . . ”
Thus the boards do not have discretion to increase or decrease fees other than to approximate
anticipated expenditures. A board’s expenditures as authorized by the legislature determine
its fees.

e All board appropriations must be approved by the legislature. Thus the legislature controls
how much boards may spend, which in turn controls the amount of the boards’ fees.

e The statutes require that the commissioner of finance approve fee adjustments. The
requirement ensures that fees will in fact approximate expenditures.
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Legislative Coordinating Commission
Subcommittee on Rulemaking Delegation

September 17, 1998
10:00
Room 125 Capitol

Agenda

Consideration of certain broad delegations of rulemaking authority, as required by Laws 1998,
Chapter 303, section 5.




Delegation of Rulemaking Authority

The two tables on the following pages list all of the delegations of rulemaking authority referred to in Laws 1998, chapter 303, section
5, which mandated a study of broad delegation of rulemaking authority. ' The tables also include delegations of authority contained in
the old MS248 bill draft, which the subcommittee reviewed at its first meeting.

. Table 1 lists delegations of rulemaking authority that cover an entire department or board.

. Table 2 lists delegations that apply only to one or more programs within an agency.

Within each table, the delegations are listed in statutory order.

Several comments:

. In some agencies, particularly large departments, there are more, specific grants of authority in law, in addition to the broad
grants listed here.
. The broadness of a delegation of authority is affected by factors other than the language of the delegation. For example, the

Department of Commerce and the Board of Barber Examiners both have authority to adopt rules on all topics within their
jurisdiction. However, the jurisdiction of the Department is far broader than that of the Barber Board. Also, the degree of
detail in the statutes governing an agency affects the breadth of the rulemaking delegation. For example, the Minnesota State
Retirement System has authority to adopt rules relating to any part of the pension system that it administers. However, the
statute is very detailed, so that in fact the System has little discretion to affect major parts of the system by rule.

. There may be other delegations of rulemaking authority in statute that are as broad as those listed in these tables. Staff has not
yet done a complete search of the statutes.

! Laws 1998, Chapter 303 referred to section 326.18, but that section is omitted here, because the broad grant of authority in that section was amended
in1998 to be specific.




TABLE 1: Delegations in Chapter 303, section 5 that cover an entire agency

Statute Agency/Topic Text of Rule Delegation
10A.02(13) Board of Campaign Finance and Public “The board may adopt rules to carry out the purposes of
Disclosure this chapter.”

16B.04(1) Department of Administration “Subject to chapter 14, the commissioner may adopt,
amend, and rescind rules relating to any purpose,
responsibility or authorization in this chapter. Rules
must comply with any provisions in this chapter which
specify or restrict the adoption of particular rules.”

45.023 Department of Commerce “The commissioner of commerce may adopt, amend,

suspend, or repeal rules in accordance with chapter 14,
and as otherwise provided by law, whenever necessary
or proper in discharging the commissioner’s official
responsibilities.

103B.101(7)

Board of Water and Soil Resources

“The board may hold public hearings and adopt rules
necessary to execute its duties.”

115B.28(1) Harmful Substance Compensation Board “...the board shall: (1) adopt rules...including rules
governing practice and procedure before the board, the
form and procedure for applications for compensation,
and procedures for claims investigations...”

116J.035(2) Department of Trade and Economic “The commissioner may adopt rules pursuant to

Development

chapter 14 as necessary to carry out the commissioner’s
duties and responsibilities pursuant to this chapter.”




147.01(3)

Board of Medical Practice

“The board shall have authority to adopt rules as may
be found necessary to carry out the purposes of this
chapter.”

148.05

Board of Chiropractic Examiners

“The board shall...promulgate rules to govern its
actions.”

148.08(3)

Board of Chiropractic Examiners

“The board of chiropractic examiners shall promulgate
rules necessary to administer sections 148.01to
148.105 to protect the health, safety, and welfare of the
public, including rules governing the practice of
chiropractic...”

148.191 (2)

Board of Nursing

“The board is authorized to adopt and, from time to
time, revise rules not inconsistent with the law, as may
be necessary to enable it to carry into effect the
provisions of sections 148.171 to 148.285.”

148.53

Board of Optometry

“The state board of optometry shall have the power to
make any rules...for the effective enforcement of
sections 148.52 to 148.62 or for the full and efficient
performance of its duties thereunder.”




148B.20(1)

Board of Social Work

“The board of social work shall:

(a) Adopt and enforce rules for licensure of social
workers and for regulation of their professional
conduct. The rules must be designed to protect the
public.”

(b) Adopt rules establishing standards and methods of
determining whether applicants and licensees are
qualified under sections 148B.21 to 148B.24. The
rules must make provision for examinations and must
establish standards for professional conduct, including
adoption of a code of professional ethics and
requirements for continuing education.”

148B.31

Board of Marriage and Family Therapy

“The board shall:

(1) adopt and enforce rules for marriage and family
therapy licensing, which shall be designed to protect
the public;

(2) develop by rule appropriate techniques, including
examinations and other methods, for determining
whether applicants and licensees are qualified under
sections 148B.29 to 148B.39;”

150A.04

Board of Dentistry

“The board may promulgate rules as are necessary to
carry out and make effective the provisions and
purposes of sections 150A.01 to 150A.12...”

151.06(1)

Board of Pharmacy

“...it shall be the duty of the board to make and publish
uniform rules not inconsistent herewith for carrying out
and enforcing the provisions of this chapter.”




153.02

Board of Podiatric Medicine

“The board may adopt rules as necessary to carry out
the purposes of this chapter.”

154.24

Board of Barber Examiners

“The board of barber examiners shall have authority to
make reasonable rules for the administration of the
provisions of this chapter and prescribe sanitary
requirements for barber shops and barber schools...”

156.01

Board of Veterinary Medicine

“It shall make, alter, or amend such rules as may be
necessary to carry into effect the provisions of this
chapter.”

175.171

Department of Labor and Industry

“The department of labor and industry shall have the
following powers and duties:

....(2) to adopt reasonable and proper rules relative to
the exercise of its powers and duties, and proper rules
to govern its proceedings and to regulate the mode and
manner of all investigations and hearings...”

179A.04

Bureau of Mediation Services

“The commissioner shall:
...... (6) adopt rules relating to the administration of this
chapter and the conduct of hearings and elections;”

216A.07(5)

Department of Public Service

“The commissioner shall make substantive and
procedural rules to implement the provisions of this
chapter and chapters 216B and 237.”

216B.08

Public Utilities Commission

“The commission is authorized to make rules in
furtherance of the purposes of Laws 1974, chapter
429.”

[This was a major rewrite of the laws governing
regulation of public utilities.]




256.975

Board on Aging

“...and adopt rules the Minnesota board on aging deems
necessary to carry out the purposes of this section.”

268.0122(5)

Department of Economic Security

“The commissioner may make rules to carry out this
chapter.”

268.021

Department of Economic Security

“The commissioner of the department of economic
security is authorized to adopt rules in accordance with
chapter 14, with respect to programs the commissioner
administers under this chapter and other programs for
which the commissioner is responsible under federal or
state law.”

326.06

Board of Architecture, Engineering, etc.

“The board shall...make all rules, not inconsistent with
law, needed to perform its duties...”

326.241

Board of Electricity

“The board shall...:
(6) Adopt reasonable rules to carry out its duties
under sections 326.241 to 326.248...”

352.03(4)

Minnesota State Retirement System

“The board shall:

“...(3) establish rules to administer this chapter and
chapters 3A, 352B, 352C, 352D, and 490 and transact
the business of the system.”

363.05(1)

Department of Human Rights

“The commissioner shall...
(7) adopt suitable rules for effectuating the purposes
of this chapter;”

462A.06(4)

Housing Finance Agency

“It may make, and from time to time, amend and repeal
rules not inconsistent with the provisions of sections
462A.01 to 462A.24.




626.843 (1)

Board of Peace Officer Standards and Training

“The board shall adopt rules with respect to:

....(p) such other matters as may be necessary
consistent with sections 626.84 to 626.863.” [clauses
(a) to (o) contain specific rulemaking authority]

TABLE 2: Delegations in Chapter 303, section 5 that apply to one or more programs within an agency

Statute Agency/Topic Text of Rule Delegation
18.022(8) Department of Agriculture; insect pests, plant “The commissioner may make reasonable rules after a
diseases, bee diseases, destructive or nuisance public hearing, in a manner provided by law, to
animals. properly carry out the purposes of this section and
section 18.012 [These sections are the policy statement
and the substantive section dealing with pest control.]
21.118 Agriculture; seed potato laws “It shall be the duty of the commissioner to promulgate |
reasonable rules for carrying out the purposes and
enforcing the provisions of sections 21.111 to 21.122
[laws dealing with seed potato certification and
inspection]
21.85(11) Agriculture; seed laws “The commissioner may make necessary rules for the
proper enforcement of sections 21.80 to 21.92.” [the
Minnesota seed law]
41A.04(4) Agricultural Resource Loan Guaranty “In order to effectuate the purposes of sections 41A.01
Board/Loan Guaranty programs to 41A.066, the board shall adopt rules which are
subject to the provisions of chapter 14.”




84.03

DNR; use of state land

“The commissioner may adopt and promulgate
reasonable rules, not inconsistent with law, governing
the use and enjoyment of state land reserved from sale,
state parks, state water access sites, state trails, state
monuments, state scientific and natural areas, state
wilderness areas, and recreational areas owned by other
state, local and federal agencies and operated under
agreement by the department of natural resources...”

182.657

Department of Labor and Industry; OSHA

“The commissioner shall promulgate, in accordance
with chapter 14, such rules as may be deemed
necessary to carry out the responsibilities of this
chapter, except for those responsibilities contained in
section 182.655, including rules dealing with the
inspection of places of employment.” [182.655 deals
with OSHA standards, but provides an exemption from
the APA. The LCC subcommittee reviewed this
exemption in 1996 and the legislature modified it in
1997.]




216C.02(3)

Department of Public Service; Energy Division

“The commissioner may adopt rules under chapter 14
to carry out the commissioner’s duties and
responsibilities under this section [the section granting
general authority over energy programs] and those
sections renumbered by laws 1987 chapter 312, article
1, section 10.” [The sections renumbered in 1987 are
current sections 216C.04 to 216C.381, all of which
deal with energy policy and energy conservation duties
of the department.] ' /

223.19

Department of Agriculture; Grain Buyers

“The commissioner may make rules pursuant to
chapter 14 to carry out the provisions of sections
223.15 to 223.22.” [These sections constitute all of
chapter 223 and deal with licenses and other

| regulation of grain buyers.]

239.06

Department of Public Service; Weights and
Measures Division

“The department shall prescribe and adopt such rules

as it may deem necessary to carry out the provisions of
this chapter [dealing with various topics relating to
weights and measures, e.g. standard measures,
petroleum products, violations, etc.], and it may
change, modify or amend any or all rules when deemed
necessary and the rules so made shall have the force
and effect of law.




270.06

Department of Revenue; administration and
enforcement activities

“The commissioner of revenue shall

“.....(14) administer and enforce the assessment and
collection of state taxes and fees, including the use of
any remedy available to nongovernmental creditors,
and from time to time, make, publish, and distribute
rules for the administration and enforcement of
assessments and fees administered by the
commissioner and state tax laws. The rules have the
force of law; ”

2991.04(1)

Department of Public Safety; Office of Pipeline
Safety

“The commissioner shall

...(4) adopt rules to implement sections 299J.01 to
2991.17. [This is the entire chapter dealing with
pipeline safety regulation.]

The rules adopted under clause (4) must treat
separately and distinguish between hazardous liquid
and gas pipelines and must be compatible with federal
laws and regulations.”

299K.03(5)

Emergency Response Commission; hazardous
chemical emergency planning and response

“The commission shall carry out all requirements of a
commission under the federal act and may adopt rules
to do so.”

401.03

Department of Corrections; Community
Corrections program

“The commissioner shall, as provided in chapter 14,
promulgate rules for the implement of sections _
401.16...” [The entire community corrections chapter]

10

g



611A.33

Department of Corrections; battered women
program

“The commissioner shall

...(6) Adopt under chapter 14, all rules necessary to
implement the provisions of sections 611A.31 to
611A.36; ” [sections dealing with the battered
women's program]

626.843(1)

Board of Peace Officer Standards and Training

“The board shall adopt rules with respect to: [Lists 13
specific subject areas, in addition to the general grant
of authority noted at the end of Table 1]

August 24, 1998
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Department of Administration

Commissioner’s Office

200 Administration Building
50 Sherburne Avenue

St. Paul, MN 55155

Voice: 651.296.4398

Fax: 651.297.7909

TTY: 651.297.4357

October 14, 1998

Honorable Don Betzold
State Senator

306 State Capitol Building
St. Paul, MN 55155

Dear Senator Betzold:

I am in receipt of your October 1 letter to Commissioner Hansen regarding the Legislative Coordinating
Commission rulemaking subcommittee study of delegated rulemaking authority.

This department is familiar with the Legislature’s rationale for addressing broad, generic delegations of
rulemaking authority. Although the department of administration has seldom been the focus of citizen
dissatisfaction with rulemaking initiatives under its existing delegated statutory authority, we
nevertheless believe that the department would continue to work well within the alternative framework
now being considered by the subcommittee. With a slight modification, we believe the adoption of your
approach will work into the future should new topics for rulemaking authority become necessary. This

- response only addresses the subcommittee suggestion, as it would apply to delegated rulemaking
authority found in current statutes. (We assume that the subcommittee’s work will not affect any of our
agency division’s rules already in place; rather, the intent is to address the statutory delegations for those

rules.)

This department has two types of delegated statutory rulemaking authority. First, reprinted below is the
department’s generic grant of agency-wide rulemaking authority. This delegation appears at Minnesota
Statutes, section 16B.04, subdivision 1, and is combined with the general powers of the commissioner
(subdivision 2), which relate to the broad functional areas of the department.

16B.04 Authority.

Subdivision 1. Rulemaking authority. Subject to chapter 14, the commissioner may
adopt, amend, and rescind rules relating to any purpose, responsibility, or authorization in this
chapter. Rules adopted must comply with any provisions in this chapter which specify or restrict the
adoption of particular rules. :

’ Subd. 2.. Powers and duties, general. Subject to other provisions of this chapter, the

commissioner is authorized to:
(1) supervise, control, review, and approve all state contracts and purchasing;

(12) provide rental space within the capitol complex for a private day <are center for children
of state employees. The commissioner shall contract for services as provided in this chapter. The
commissioner shall report back to the legislature by October 1, 1984, with the recommendation to

~ implement the private day care operation.




Senator Don Betzold
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Second, there are separate, independent grants of rulemaking authority located in several places
throughout the department’s operating statutes. Akin to the subcommittee approach, these provisions
authorize rulemaking for a specific purpose related to the operating statute where it is found. For
example, Chapter 16C governs department procurement activity. This functional area has a specific
statute delegating to the commissioner the authority to adopt rules, which reads as follows:

16C.03 Commissioner’s Authority; Powers and Duties.

Subdivision 1. Scope. The commissioner's authority in this section applies to an agency
and is subject to other provisions of this chapter and chapter 16B. Unless otherwise provided, the
provisions in this chapter and chapter 16B do not apply to the Minnesota state colleges and
universities.

Subd.2. Rulemaking Authority. Subject to chapter 14, the commissioner may adopt
rules, consistent with this chapter and chapter 16B, relating to the following topics:

(1) solicitations and responses to solicitations, bid security, vendor errors, opening of

responses, award of contracts, tied bids, and award protest process;

(2) contract performance and failure to perform;

(3) authority to debar or suspend vendors, and reinstatement of vendors;

(4) contract cancellation; and

(5) procurement from rehabilitation facilities.

Other examples of Admin’s specific statutory delegations of rulemaking authority independent from the
generic agency-wide delegation relate to information policy analysis, building codes and elevator
installation activities. These delegations are found at 13.07, 16B.61 and 16B.748, respectively.

13.07 Duties of the commissioner.

The commissioner shall with the advice of the intergovernmental information services
advisory council promulgate rules, in accordance with the rulemaking procedures in the
administrative procedures act which shall apply to state agencies, statewide systems and political
subdivisions to implement the enforcement and administration of this chapter. The rules shall not
affect section 13.04, relating to rights of subjects of data. Prior to the adoption of rules authorized by
this section the commissioner shall give notice to all state agencies and political subdivisions in the
same manner and in addition to other parties as required by section 14.06 of the date and place of
hearing, enclosing a copy of the rules to be adopted.

16B.61 General powers of commissioner; state building code.

Subdivision 1. Adoption of code. Subject to sections 16B.59 to 16B.75, the commissioner
shall by rule establish a code of standards for the construction, reconstruction, alteration, and repair of
buildings, governing matters of structural materials, design and construction, fire protection, health,
sanitation, and safety. The code must conform insofar as practicable to model building codes
generally accepted and in use throughout the United States. In the preparation of the code,
consideration must be given to the existing statewide specialty codes presently in use in the state.
Model codes with necessary modifications and statewide specialty codes may be adopted by
reference....

16B.748 Rules.

The commissioner may adopt rules for the following purposes:

(1) to set a fee under section 16A..1285 for processing a construction or installation permit or
elevator contractor license application;

(2) to set a fee under section 16A.1285 to cover the cost of elevator inspections;

(3) to establish minimum qualifications for elevator inspectors that must include possession
of a current élevator constructor electrician's license issued by the state board of electricity and proof
of successful completlon of the national elevator industry education program examination or
equivalent experience...




ADMINISTRATION DEPARTMENT RULE LIST

CENTRAL MOTOR POOL DIVISION
Chapter 1200 ...Insurance claims

DATA PRIVACY DIVISION
Chapter 1205 ...Data practices

TELECOMMUNICATIONS DIVISION
Chapter 1215 ...Emergency 911 telephone systems

STATUTORY AUTHORITY

16B.04

13.07

403.01 to 403.12

INTERGOVERNMENTAL INFORMATION SYSTEMS ADVISORY COUNCIL

Chapter 1220 ...Grant proposals

PLANT MANAGEMENT DIVISION
Chapter 1225 ...Lost property and parking

MATERIALS MANAGEMENT DIVISION
Chapter 1230 ...State contracts

PLANT MANAGEMENT DIVISION
Chapter 1235 ...Public rallies

REAL ESTATE MANAGEMENT DIVISION
Chapter 1245 ...State-owned real property

PRINT COMMUNICATIONS DIVISION
Chapter 1250 ...State publications

MATERIALS MANAGEMENT DIVISION
Chapter 1255 ...State surplus property sales section

FEDERAL SURPLUS PROPERTY DIVISION
Chapter 1260 ...Federal surplus property

TELECOMMUNICATIONS DIVISION
Chapter 1265 ...Telpak

MINNESOTA STATE BUILDING CODE

Chapter 1300 ...Code administration

Chapter 1301 ...Building official certification
Chapter 1302 ...Construction approvals

Chapter 1305 ...Amendments to uniform building code
Chapter 1306 ...Special fire protection systems
Chapter 1307 ...Elevators and related devices
Chapter 1308 ...Elevator Installation and Installers
Chapter 1315 ...Electrical code

Chapter 1325 ...Energy
Chapter 1330 ...Fallout shelters

.

Chapter 1335 ...Floodproofing

Chapter 1340 ...Facilities for the handicapped
~ Chapter 1346 ...Uniform mechanical code

Chapter 1350 ...Manufactured homes

Chaptér 1360 ...Prefabricated buildings

Chapter 1361 ...Industrialized/modular buildings
Chapter 1365 ...Appendix on snow loads

Chapter 1370 ...Storm shelters

Designer Selection Board
Chapter 3200 ...Procedural Rules

PLUMBING CODE Promulgated in conjunction with the

Chapter 4715

16B.04
16B.04; 16B.58, subd. 2

16B.04, .07, .18, .19, .22
Laws 1984, Ch.654, A.2, §8
(iec.03]

16B.04; 16B.24, subd. 1
16B.04

14.46; 16B.04

16B.04

16B.04

16B.04

16B.61

16B.61; 16B.65

16B. 61

16B.61; 16B.59 to 16B.73
16B.61 '

16B. 61

16B.748 :
14.07; 16B.61 to 16B.64;
326.241 to 326.248
16B.61; 216C.25

16B.59 to 16B.73

16B.61; 104.05

16B.61; 471.467

16B.61

327.33; 327B.10

16B.59 to 16B.73

16B.61

16B.61; 16B.59 to 16B.73
16B.59 to.16B.73

16B.33

Health Department
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There are several other instances where existing agency rules do not have independent statutory authority
outside of 16B.04. It is in these cases where this department would not object to the creation of a new,
specific statutory grant of authority to accommodate the existing rule(s). (Attached is a list of the
agency’s rule chapters and their corresponding statutory grant of authority.) The department is currently
examining its rules using 16B.04 as their statutory authority to determine whether any are obsolete and
should be repealed.

I agree with the subcommittee to the extent that it seeks to eliminate generic agency rulemaking
authority and replace it with delegated authority for specific, identified rulemaking purposes. With
respect to department of administration rulemaking authority, I propose to eliminate the generic grant of
rulemaking authority found in 16B.04, subd. 1, but add a new paragraph contemplating rulemaking to the
existing subdivision 2. The purpose of the addition is to alert the reader that among the commissioner’s
powers is specific rulemaking authority found elsewhere in the department operating statutes. The
proposed language reads as follows:

Subd. 2. Powers and duties, general. Subject to other provisions of this chapter, the

commissioner is authorized to: ... :
(13) adopt, amend, and rescind rules relating to a specific purpose, responsibility, or
authorization identified in this chapter.

In addition, consistent with the subcommittee proposal, I would add statutory language to replace the
broad delegation with a delegation for specific subject areas. Only where rules are necessary to
accomplish a department activity would a specific grant of rulemaking authority appear in the operating
statute. We propose this alternative rather than adding a rules “table of contents” to 16B.04. For
purposes of statutory organization, this department prefers that where rulemaking is necessary a specific
grant of rulemaking authority be incorporated into the operating statute for that activity. This approach
allows the Legislature to avoid list making and focus on crafting precise delegation statutes with the .
closest proximity to the statute authorizing the activity that necessitates the rule(s). This was the
approach used in the 1998 session to create the rulemaking delegation for Admin’s procurement

activities.

I appreciate the opportunity to respond to the subcommittee’s proposed approach. If you have questions
or need any additional information, please contact me by telephone at 651.296.4398.

Sincerely, — .
o [y

Scott R. Simmons
Counsel to the Commissioner

'/ ¢: Mark Shepard, House Research Department

attachment -




MINNESOTA DEPARTMENT OF COMMERCE
Office of the Commissioner

29 October 1998

Don Betzold

Senator District 48

306 State Capitol Building
75 Constitution Avenue
St. Paul, MN 55155-1606

RE: Broad Delegation of Rulemaking Authority
Dear Senator Betzold:

Thank you for the opportunity to comment on the recommendations being considered by the
Legislative Coordinating Commission (LCC) with respect to broad delegations of rulemaking
authority to state agencies.

1 assume that the LCC has identified Minnesota Statutes § 45.023 as the statute granting the
Department of Commerce broad rulemaking authority. This statute was enacted in 1983, which
was approximately the same time that the Department of Commerce (as we currently know it)
was created. Prior to 1983, the Department of Commerce was controlled by a commission

. composed of a commissioner of banks, a commissioner of insurance and a commissioner of |
securities. In 1983, the Minnesota legislature reorganized the Department of Commerce, |
merging together all of the duties of these three (3) commissioners under the control of one |
Commissioner of Commerce. Over the past 15 years since the reorganization, the Commissioner

of Commerce has been given additional areas of regulatory authority over a wide-range of

business industries. Because of the diverse types of industries currently under the

commissioner’s regulatory jurisdiction, the general grant of rulemaking authority under Minn.

Stat. § 45.023 has been a very important mechanism for effective regulation of commerce

activities in Minnesota.

Due to a dynamic economy, issues and business practices can change rapidly in areas under the
supervision of the Department of Commerce. Many of these business practices can negatively
affect consumers and can quickly cause consumers to experience significant financial loss. The
Commissioner of Commerce needs the tools to act promptly and the authority to respond to the
changing marketplacé. Rulemaking, under Minn. Stat. § 45.023, is a significant tool for
responding to market changes that could not have been anticipated by the legislature when it
enacted specific grants of rulemaking authority.

133 East Seventh Street. St. Paul, MN 35101
Tel. (612) 296-6694 « Fax (612) 297-3238 » TTY/TDD (612) 296-2860
e-mail: commerce.commissioner@state.mn.us

An Equal Opportunity Employer



In administrative hearings and enforcement matters, some respondents have challenged the
commissioner’s authority to take action for violations of Minnesota law enforced by the
Department of Commerce. The general grant of rulemaking authority under Minn. Stat. § 45.023
provides an additional defense to such challenges of authority. This additional defense is
particularly important where bold new business practices threaten the public’s safety or financial

security.

The Commerce Department has always used its authority under Minn. Stat. § 45.023 responsibly
and on a limited basis. The department has never abused this authority. The general grant of
rulemaking authority has afforded the commissioner the ability to evaluate and create a cohesive
and comprehensive set of rules covering a very diverse collection of regulated industries.

For the most part, the department has used Minn. Stat. § 45.023 in conjunction with more
specific grants of rulemaking authority. In instances where a specific grant of rulemaking
authority is very narrow, Minn. Stat. § 45.023 allows the department to promulgate
comprehensive rules covering closely-related topics in the same subject area. Thus, Minn. Stat. §
45.023 gives the department the ability to “fill-in-the-gaps™ for minor lapses in specific grants of
rulemaking authority, making both the legislative and the rulemaking processes more efficient.

The department respects the role of the Minnesota legislature in overseeing the rulemaking
activities of state agencies. However, the repeal of Minn. Stat. § 45.023 would be a mistake.

The department takes its rulemaking responsibilities very seriously and conducts rulemaking
initiatives carefully. The department has not abused the authority given it by the legislature.
Furthermore, the Administrative Procedures Act provides a general grant of rulemaking authority
for all state agencies under Minn. Stat. § 14.06. The authority granted to the Department of
Commerce under Minn. Stat. § 45.023 is substantially similar to the authority that all
departments have under Minn. Stat. § 14.06.

For all of the reasons set forth above, the department respectfully requests that the LCC
Subcommittee recommend no legislative change to Minn. Stat. § 45.023.

Siz
DAVID B. GRUENES -

Commissioner of Commerce
DBG/mgs
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November 2, 1998 Tr'a de & —
Senator Don Betzold ECOI]OmiC
306 State Capitol Building Development

75 Constitution Avenue
St. Paul, MN 55155-1606

B —

Dear Senator Betzold,

This letter is in response to your request on our views regarding the issue of rulemaking authority
that cover an entire department, such as M.S. 116J.035, which governs the Department of Trade
and Economic Development (DTED).

Your letter suggested statutory rulemaking delegation could look like a table of contents to an
agency’s rules. I would submit that DTED already has many of its rules under program specific
grants of rulemaking authority (e.g. Export Finance Authority under M.S. 116J.9673, Urban
Challenge Grants under M.S. 116M.18, Business Licensing under M.S. 116J.76 and Small Cities
Development Grants under M.S. 116J. 403.) I can make this available if you would like.

Nonetheless, there are advantages to DTED having broad, general rulemaking authority. It
provides for efficiency and efficacy in development of rules in cases where state legislation may be
silent. This would also hold true when administering federal pass through funds where the ability
of DTED to take speedy action in response to federal rule or program changes is enhanced by a
broad grant of rulemaking authority. In fact, 60 percent of DTED’s expenditures for the 1998-99
biennium came from federal funding. This was due in part to flood and tornado disaster relief.

This latter point regarding federal funding is central to my support of broad rulemaking authority.
It allows for DTED to respond to changing and emerging economic conditions quickly with the
ability to tailor our programs to a community’s particular needs and circumstances. Your
suggestion to replace broad delegation of rulemaking authority with specific statutory authority
may only partially address the concerns of the Subcommittee. The Public Facilities Authority
needs annual changes in statute in order to respond to new federal mandate changes to a program.

Please consider this final point when you discuss agencies adopting rules only in specific subject
areas. For this biennium, 88.5 percent of DTED’s expenditures fall under the category of grants
and loans. If all of these grants and loans were subject to a strict delegation of rulemaking, our
ability to make the best judgements for disbursing these funds could be weakened significantly.
Thank you allowin\me to respond to the questions posed by the members of this Subcommittee.

Sincerely, / ‘ ZI

\V -
Jay Novak
Commissioner

500 Metro Square, 121 7th Place East, Saint Paul, Minnesota 55101-2146 USA
612-297-1291 - 800-657-3858 « Fax 612-296-4772 « TTY/TDD 800-627-3529
www.dted.state.mn.us




MINNESOTA BOARD OF MEDICAL PRACTICE
University Park Plaza 2829 University Avenue SE = Suite 400 Minneapolis. MN 55414-3246
*Telephone (612) 617-2130 *Fax (612) 617-2166
MN Relay Service for Hearing Impaired (800) 627-3529

October 28, 1998

Mark Shepard

House of Representatives Research Department
600 State Office Building

St. Paul. Minnesota 55155

Dear Mr. Shepard:

In response to a letter datedv October 1, 1998, from Senator Don Betzold, I am forwarding
proposed statutory language for replacing this Board’s broad rulemaking authority with a
subject-specific rulemaking authorization.

I would like to point out that, in my opinion, such a change in rulemaking authority might
not only be unnecessary but hinder this Board’s ability to serve the needs of its clientele;
the public and the professions it regulates.

Although the Board of Medical Practice has a broad grant of rulemaking authority in
statute, this authority is extremely limited in that it extends only to those rules “. . .
necessary to carry out the purposes of this chapter.” (Minnesota Statute Chapter147.01,
Subd. 3, the Medical Practice Act) I feel that this limitation already adequately limits the
subject matter of the Board’s rulemaking authority.

In addition. a limitation of authority may unnecessarily restrict this Board’s flexibility in
adapting to ever changing standards of professional practice as well as health care
regulation. - ‘

If, however, the decision is made to restrict the rulewriting authority of the Boards to
specific subject areas, my attached draft proposal for statutory language would probably
provide the Board of Medical Practice with sufficient discretion and latitude to carry
forward its regulatory responsibilities.

Sincerely,
) PR !
M—}”/’_ 1 :(L’ A ey JM/'\

ROBERT A. LEACH
Executive Director

RAL:vp -

Enc.

AN EOQUAL OPPORTUNITY EMPLOYER
PRINTED ON RECYCLED PAPER




AS AMENDED
147.011 DEFINITION

Subdivision 1. For the purpose of this chapter, "regulated person" or "person regulated
by the board" means a person licensed, registered, or regulated in any other manner by
the board of medical practice.

ADD

Subdivision 2. Rules. The board may adopt. amend. or repeal rules needed to regulate
the persons in Subdivision 1. in the following areas: qualifications for initial licensure
and registration, education. temporary permit, temporary registration. locum tenens
permit. residency permit. inactive status. emeritus registration. licensure by reciprocity.
and licensure and registration renewal: application information requirements for initial
licensure or registration, temporary permit. temporary registration. emeritus registration.
inactive status, residency permit, reinstatement of licensure or registration, and licensure
or registration renewal: expiration or cancellation of licensure or registration. denial of
licensure or registration, voluntary termination of licensure or registration. suspension of

licensure or registration. suspension of temporary registration or temporary permit;
continuing educatxon requlrements for licensees and registrants and requirements for
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Minnesota Boary of Chiroprartic Examiners

Mark Shepard

House of Representatives Research Department
600 State Office Building

St. Paul, MN 55155

Dear Mr. Shepard,

I am responding to your letter of October 1, 1998, asking for comments on the proposal to
amend current law to authorize a board to adopt rules only in specific subject areas. |
appreciate the legisiatures concern about agencies having too much discretion in rulemaking.
At the same time, | urge the legisiature not to pursue proposals that would unduly restrict a
board’s rulemaking authority, which would have the unintended effect of impeding the boards
ability to adequately protect the public from practitioners famng to comply with appropriate
standards of practice or conduct.

As you know, the boards’ statutory authority is already limited to the very narrow area of
occupational regulation. Therefore, our ability to adopt, amend, or repeal rules is already

. confined to specific subject areas such as examinations for licensure, continuing education,
requirements for license renewal, and grounds for discipline.

Restricting a board’s statutory authority too narrowly could make it more difficult to change rules
in response to changing standards of practice. Boards should not have to seek specific
statutory authority to amend rules every time there is a change in standards. It is important to
give a board flexibility so that out-of-date requirements do not unduly restrict professional
practice or deprive the public c¢f new technologies, procedures, and treatments.

The Board's duty is to carry out the authorities granted it by the legislature in order to protect
the public from professional misconduct, incompetence, or substandard care. At times, this may
mean taking tough stands against a professional or professionals who are unqualified to
practice, or who may engage in behaviors harmful to the public. It would be a grave disservice
to the public should this capacity be diminished. Moreover, it would be a disservice shouid such
diminished capacity become exploitable for personal or professional gain. The end resuilt of
transferring such activity back to the legislature would place substantial hardship on an already
overburdened body. Finally, absent any evidence of abuse of this discretion in the past, it is
unclear why a process unbroken needs to be "fixed."

1 .
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The rulemaking process has been valuable in making practice and behavioral standards clear
and accessible to the profession and the public. Clarification of these standards through
rulemaking provides an infrastructure for fair and equitable application of the approaches to
complaint resolution. The MBCE contends that such improved clarification of these standards is
directly responsible for a substantial and steady decline in complaints since 1993." Additionally,
the MBCE has established an ad hoc rules review committee which meets every 2-3 years. The
purpose of this committee is to review rules which have been in place for a period of time, to
assure that the rules are accomplishing their purpose, and not creating more problems then
solutions and, if necessary, making recommendations for appropriate amendments.

In summary, | am urging the legislature to reject legislation which would impede the health
licensing boards in carrying out their purpose. However, in the alternative (and as requested,) |
am attaching my proposal for statutory language which authorizes the board to adopt rules only
in specific subject areas but at the same time provides enough discretion to implement the
policies and programs established by statute. In addition to the recommendations | make in the
attachment, | urge you to consider including appropriate language in any proposed legislation to
ensure that:

e Changes in the statutory authority for a board’s rulemaking would not negate a board’s
existing rules; and :

¢ Revising boards’ existing rulemaking authority would not compel boards to abide by the
time limits specified in Minnesota Statutes, section 14.125.

I have developed my proposed statutory language in consultation with the Executive Directors
of the other health-related boards, to ensure that we are using uniform terminology. | want to
emphasize, however, that using uniform terminology does not mean that we have uniform
requirements. The standards and procedures vary from one board to the next, reflecting the
differences in the occupations regulated. lt is vital that each board have the ability to adopt
rules appropriate for the occupations it regulates.

In consultation with the Executive Directors of the other health-related boards, | am also
requesting that you restore the language stricken from Minnesota Statutes, section 214.06,
subdivision 3. This provision, repealed in 1997, stated as follows:

Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing is not
required to be held when the health-related licensing boards need to raise fees to
cover anticipated expenditures in a biennium. The notice of intention to adopt the
rules, as required under section 14.22, must state no hearing will be held.

1 Based on the number of complaints received throught the end of October 1998, the MBCE _projects a total receipt of 152
complaints in calendar 1998. This represents a 30% reduction over 1993, in which 218 complaints were received.
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This provision was repealed with no hearing, no discussion, and probably little awareness on
the part of legislators, as the repealer was buried in Minnesota Laws 1997, Chapter 187 (article
5, section 36). We believe that requiring a hearing to adjust fees is unnecessary, duplicative,
time-consuming, and expensive. The interests of the public are amply protected through the
following safeguards:

s The boards can adjust only fees that are authorized by statute.

o The statutes require that "the total fees collected by each board will as closely as
possible equal anticipated expenditures during the fiscal biennium." Thus the boards do
not have discretion to increase or decrease fees other than to approximate anticipated
expenditures. A board’s expenditures determine its fees.

s The statutes require that the commissioner of finance approve fee adjustments. This
requirement ensures that fees will in fact approximate expenditures.

» Boards’ appropriations must be approved by the leqislature. Thus the legislature
controls how much boards may spend, which in turns controls the amount of the boards’

fees.

The current status creates a potentially untenable situation should the legislatures appropriation
-be unable to be met because the court denies the agency’s ability to appropriately raise fees to
meet expenditures. Again, we request that the legislature consider reinstating this provision.

If you have questions or comments regarding my response, please call me at 612-617-2227.
Sincerely, Y,
Larry A. Spicer, DC

Executive Director

enc.




Proposed language from the Minnesota Board of Chiroprét:tic EXaminers.

148.08 RULES. Rules. The board of chiropractic examiners shall premuigate adopt, amend,
or repeal rules necessary to administer sections 148.01 to 148.105 to protect the health,
safety, and welfare of the public, including rules governing the practice of chiropractic and
defining any terms, whether or not used in sections 148.01 to 148.105, if the definitions are not
inconsistent with the provisions of sections 148.01 to 148.105. The board may adopt, amend, or
repeal rules needed to regulate chiropractic in the following areas:

1. qualifications for initial licensure and registration, education, examination, temporary
permit, inactive status, emeritus licensure, licensure by reciprocity, and licensure or
registration renewal;

2. application requirements for initial licensure and registration, temporary permit, inactive
status, emeritus licensure, reinstatement of licensure or registration, and licensure or
registration renewal; -

3. expiration, cancellation, termination, suspension or other denial of a license,

registration, temporary permit, or other credential;

continuing education requirements for licensees, registrants, permitees, or other

regulated persons, and requirements for sponsors of continuing education programs;

requirements for academic institutions and programs offering courses for licensure;
license, registration, and other fees;

practice without a license or for other uniawful or unauthorized practice;

grounds for disciplinary or corrective action, including standards of practice and ethical

conduct; and

. processes for implementing the board’s authority to resolve complaints

10. standards, policies, or procedures that are necessary to comply with federal
requirements or that are necessary to avoid a denial of funds or services from the
federal government that would otherwise be available to the state

»
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Proposed language from the Minnesota Board of Chiropractic Examiners.

148.08 RULES. Rules. The board of chiropractic examiners shall premulgate adopt, amend,
or repeal rules necessary to administer sections 148.01 to 148.105 to protect the health,

safety, and welfare of the public, including rules governing the practice of chiropractic and
defining any terms, whether or not used in sections 148.01 to 148.105, if the definitions are not
inconsistent with the provisions of sections 148.01 to 148.105. The board may adopt, amend, or
repeal rules needed to regulate chiropractic in the following areas:

1. qualifications for initial licensure and registration, education, examination, temporary
permit, inactive status, emeritus licensure, licensure by reciprocity, and licensure or
registration renewal;

2. application requirements for initial licensure and registration, temporary permit, inactive

’ status, emeritus licensure, reinstatement of licensure or registration, and licensure or
registration renewal;

3. expiration, cancellation, termination, suspension or other denial of a license,

registration, temporary permit, or other credential;

continuing education requirements for licensees, registrants, permitees, or other

regulated persons, and requirements for sponsors of continuing education programs;

requirements for academic institutions and programs offering courses for licensure;
license, registration, and other fees;

practice without a license or for other unlawful or unauthorized practice;

grounds for disciplinary or corrective action, including standards of practice and ethical

conduct; and

processes for implementing the board’s authority to resolve complaints

0. standards, policies, or procedures that are necessary to comply with federal

requirements or that are necessary to avoid a denial of funds or services from the
federal government that would otherwise be available to the state
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STATE OF MIN. "”:SOTA

2829 University Avenue SE o Sum 500 e Minneapoiis. Minnesota 33414 @ (6121 617-2270 e Fax: (612) 0172100
MN Relav for Hearing/Speech Impaired: 1-800-627-332¢

October 30, 1998

Senator Don Betzold
306 Capitol Building
St. Paul, MN 55155

Dear Senator Betzold:

The attached is in response to your letter of October 1 asking for comments on the proposal to
amend current law to authorize a board to adopt rules only in specific subject areas.

As you know, the Board of Nursing’s statutory authority is already limited to the very narrow
area of the regulation of nurses and nursing. The Board’s authority to adopt, amend, or repeal
rules is confined to specific subject areas such as licensure, licensure renewal, approval of
nursing programs, public health nurse registration, prescnbmg authority, and nursing practice
and discipline. :

I urge you not to pursue legislation that would unduly restrict the Board’s rulemaking authority.
Restricting the Board’s statutory authority too narrowly could make it more difficult to change
rules in response to changing standards of practice and health care delivery. It is important for
the Board to have flexibility so that out-of-date requirements do not restrict professional practice
or deprive the public of new technologies, procedures, and treatments.

The attached proposal for statutory language authorizes the Board of Nursing to adopt rules only
in specific subject areas and at the same time provides enough discretion to implement the
policies and programs established by statute. As you are aware, sections of Chapter 214 also
provide rulemaking authority. I have not repeated those authorities in our list.

‘T also urge you to include appropriate language in any proposed legislation to ensure that:
e Changes in the statutory authority for a board’s rulemaking would not invalidate the board’s
existing rules; and
o Revising the board’s existing mlemakmg authority would not compel boards to comply with
the time limits specified in Minnesota Statues section 14.125.

I have developed the Board of Nursing’s proposed statutory language in consultation with the
Executive Directors of the other health-related boards to ensure that we are using uniform
terminology. Using uniform terminology, however, does not mean that we have uniform
requirements. The standards and procedures vary from board to board and reflect the differences
in the occupations regulated. It is vital that each board have the ability to adopt rules appropriate
for the professions it regulates.
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~ October 29,1998

In consultation with the Executive Directors of the other health-related boards, I am also
requesting that you restore the language stricken from Minnesota Statutes section 214.06,
subdivision 3. This provision, repealed in 1997, stated as follows:

Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing is not
required to be held when the health-related licensing boards need to raise fees to
cover anticipated expenditures in a biennium. The notice of intention to adopt the
rules, as required under section 14.22, must state no hearing will be held.

The provision was repealed with no hearing, no discussion, no contact with the boards and
probably little awareness on the part of legislators, as the repealer was buried in Minnesota
Laws 1997, Chapter 187 (article 5, section 36). Representatives of the Department of Finance as
well as the boards believe that requiring a hearing to adjust fees is unnecessary, duplicative,

" time-consuming, and expensive. The interests of the public are amply protected in the following
ways.

The boards can adjust only fees that are authorized by statute.
The statutes (section 214.06 subd. 1) requires that “ . .. . total fees collected by each board
will as closely as possible equal anticipated expenditures during the fiscal biennium . . . . ”
Thus the boards do not have discretion to increase or decrease fees other than to approximate
anticipated expenditures. A board’s expenditures as authorized by the legislature determine
its fees.

e All board appropriations must be approved by the legislature. Thus the legislature controls
how much boards may spend, which in turn controls the amount of the boards’ fees.

e The statutes require that the commissioner of finance approve fee adjustments. The
requirement ensures that fees will in fact approximate expenditures.

If you have questions or comments, please call me at 612-617-2295. I look forward to working
with your staff on this issue.

Sincerely,

VJb&ce M. Schowalter -
Executive Director -

Encl.
cc: Lora Schwartz, RN -
Board President




MINNESOTA BOARD OF NURSING

Proposed Wording for Rulemaking Power

148.191 OFFICERS; STAFF; POWERS.

Subdivision 1. Officers; staff. The board shall elect from its members a president, a vice-
president, and a secretary-treasurer who shall each serve for one year or until a successor is
elected and qualifies. The board shall appoint and employ an executive director and may
employ such persons as may be necessary to carry on its work. A majority of the board,
including one officer, shall constitute a quorum at any meeting.

Subd. 2. Powers. (a) The board is authorized to adopt, revise, and repeal rules not
inconsistent with the law, as may be necessary to enable it to carry into effect the provisions of
sections 148.171 to 148.285 and the regulation of nurses. Specifically the board’s rulemaking
authority includes the following: definition of terms. qualifications for initial licensure and
registration by examination, initial licensure and registration by endorsement, examination,
temporary permit. education, inactive status, registration renewal, registration of public health

" nurses and reregistration; application requirements and procedures for initial licensure and
registration, temporary permit, registration of public health nurses, registration renewal,

reregistration and verification of licensure and registration status: resolution of educational

deficiencies; expiration, nullification, voluntary termination or denial of a license, registration,

renewal, reregistration or temporary permit; continuing education requirements and procedures
including deferment and substantiation of participation: requirements for sponsors of continuing

education programs; requirements and procedures pertaining to prescribing drugs and
therapeutic devices by certified nurse midwives. certified nurse practitioners and certified
clinical nurse specialists in psychiatric and mental health nursing; requirements and procedures

for approval of nursing programs including initial approval, continuing approval, loss of
approval, reinstatement of approval and advanced standing; practice of professional or practical

nursing without a license or current registration or for other unlawful or unauthorized practice of
nursing; grounds for and forms of disciplinary or corrective action includi'ng standards of
practice and ethical conduct for the practice of nursing and the reissuance of a license or
registration; advertising; reporting requirements and immunity provisions; cooperation with

board investigations: requirements and processes for implementing the board’s authority to
resolve complaints against nurses; exemptions from licensure or registration; standards, policies
and procedures necessary to comply with federal requirements or necessary to avoid denial of

funds or services from the federal government that would otherwise be available to the state;
licensure and other fees: dishonored checks: state boundary considerations; registration of

professional corporations and firms: waivers and variances: and records retention by the board.
The board shall prescribe by rule curricula and standards for schools and courses preparing
persons for licensure under sections 148.171 to 148.285. It shall conduct or provide for surveys
of such schools and courses at such times as it may deem necessary. It shall approve such '
schools and courses as meet the requirements of sections 148.171 to 148.285 and board rules. It
shall examine, license, and renew the license of duly qualified applicants. It shall hold
examinations at least once in each year at such time and place as it may determine. ¥-shallby




- R-and-rene red-in-section .Itshallcausethe
prosecutlon of all persons Vlolatlng sections 148.171 to 148.285 and have power to incur such
necessary expense therefor. It shall register public health nurses who meet educational and other
requlrements estabhshed by the board by rule, mcludmg payment of a fee. PﬁeHe-ﬂie-aéept-xeﬁ

pabhe—hea:l%h-ﬁufses- It shall have power to issue subpoenas and to cornpel the attendance of
witnesses and the production of all necessary documents and other evidentiary material. Any
board member may administer oaths to witnesses, or take their affirmation. It shall keep a
record of all its proceedings.

(b) The board shall have access to hospital, nursing home, and other medical records of a
patient cared for by a nurse under review. If the board does not have a written consent from a
patient permitting access to the patient's records, the nurse or facility shall delete any data in the
record that identifies the patient before providing it to the board. The board shall have access to
such other records as reasonably requested by the board to assist the board in its investigation.
Nothing herein may be construed to allow access to any records protected by section 145.64.
The board shall maintain any records obtained pursuant to this paragraph as investigative data
under chapter 13.

Subd. 3. Repealed, 1989 ¢ 194 s 22

10/29/98




ﬂ;j& . STATE OF MINNESOTA

BOARD OF SOCIAL WORK

T 2829 University Avenue Southeast ¢ Suite 340 * Minneapolis, Minnesota 55414-3239
(612) 617-2100 * Toll Free (888) 234-1320 « TTY (800) 627-3529

October 30, 1998

Mark Shepard

House of Representatives -- Research Department
600 State Office Building

St. Paul MN 55155

Dear Mr. Shepard:
I am writing in response to Senator Betzold’s October 1, 1998 letter concerning rulemaking authority.

I support the legislative decision to articulate specific rulemaking authority for agencies. Accordingly, I
am attaching draft language to be added to Minnesota Statutes, section 148B.20.

As you know, all of the health licensing boards have discussed this issue, in an attempt to ensure that the
general rulemaking powers across boards is consistent. I support the boards’ request that the legislation
ensure that 1) changes in the statutory authority for a board’s rulemaking do not negate a board’s existing
rules, and 2) revising boards’ existing rulemaking authority will not compel the boards to abide by the time
limits for initiating rulemaking in these areas, as specified in Minnesota Statutes, section 14.125.

Also, 1 support the boards’ request to restore the language"stricken from Minnesota Statutes, section
214.07, subdivision 3. This provision, repealed in 1997, states as follows:

Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing 1s not required to be held
when the health-related licensing boards need to raise fees to cover anticipated expenditures in a
bienmium. The notice of intention to adopt the rules, as required under section 14.22, must state
no hearing will be held.

As you know, health boards are required to raise sufficient revenues to cover their costs. The fees must
be established to meet expenditures as closely as possible; thus, boards may not raise fees to a point that
revenues would be excessively above anticipated expenditures. Any proposed fee increases are reviewed
and approved by the Department of Finance. Further, a board’s budget is approved by the Legislature,
following the Governor’s review and recommendation. This oversight, together with the opportunity for
licensees and other interested persons to submit comment on any proposed fee increase, ensures that
boards will raise fees only when it is necessary to do so.

Thank you for the opportunity to provide comment on this matter.

Thomas M. McSteen
Executive Director

Attachment
cc: Senator Don Betzold (with attachment)




MINNESOTA BOARD OF SOCIAL WORK
Suggested Language for Specific Rulémaking Authority

Minnesota Statutes, section 148B.20

Subdivision 1. General. The board of social work shall: (a) Adopt and enforce rules for licensure
of social workers and for regulation of their professional conduct. The rules must be designed to

protect the public.

n licensur Teciproci nd licensure renewal;

nt or ivation of licensure, and licensure renewal;
3 irati n i ion, denial, or volun rminati i r
(4) continuing_education requirements for licensees and requirements for sponsors of
inui ion pr ;
5 racti irements;
6) license and other fe
ice of social work with license or for other unl | or un rized practi
of social work;
(8) grounds for disciplinary or corrective action, including standards of practice and ethical
r ice of social work; ‘

r re n Vol ial of fun r services from the federal sovernment that woul

[renumber (c) to (i)]
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October 30, 1998

Mark Shepard

House of Representatives Rescarch Department
600 State Office Building

St. Paul, MN 55155

Dear Mr. Shepard:

I am writing on behalf of the Minnesota Board of Dentistry in response to Senator Don Betzold's
October 1, 1998 letter regarding amending rulemaking authorities granted to state agencies. I
appreciate the concerns about agencies having too much discretion in their rulemaking authority.
But, I urge the subcommittee not to pursue legislation that would have the unimended effect of
"hamstringing" a health Iiccnsing board's ability to adequately protect the public from
practitiopers who fail to meet minimum licensure or registration requncmcnts, or who violate the
Dental Practice Act by providing substandard care.

Based on Senator Betzold's letter, I understand that the legislative subcommittee is examining -
the feasibility of replacing "agency-wide rulemaking delegations with delegations that would
authorize adoption of rules only in specific subject areas within each agency." The Board of
Dentistry's rulemaking authority is already limited to the very narrow area of dental practice as
described in Minnesota Statutes 150A 01 to 150.12, and 150A.21. Mareover, the rulemaking
process as defined by the legislature requires that agencies restrict their rulemaking to areas in
which they have statutory authority: If the Board of Dentistry were to attempt to promulgate
rules for which it had no statutory suthority, the proposed rules would fail.

I respectfully ask that the subcommittee recognize that the Dental Practice Act could be
decimated if it is "opened" in this way. While I realize that that is certzinly not the intent of this
subcommittee, there are those who may use this as an opportunity to restrict the Board's already
limited statutory authority for personal or professional gain. The Board's duty is 10 carry out the
authorities granted to it by the legislature—and sometimes that means performing such unpleasant
functions as taking disciplinary action against professional licenses, refusing licensure 10 those
who do not meet minimurn qualifications, etc. It would be a grave disservice to the public 10
erode the Board's narrow statutory suthority such that it can no longer function—particularly
when its authorities have not been excessive or misused in the past.
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Mark Shepard
Gctober 30, 1998
Page 2

Restricting the Board's statutery rulemaking authority could make it even more difficult, time-
consuming and expensive for the Board to make changes that would benefit the public. Boards
should not have to seek specific statutory authority to amend rules every time there 1s a change in
practice standards—and practice standards are ever changing.

In lighr of these corcerns, I urge the subcommitiee firs: to consider not changing the Beard of
Dentistry's rulemaking statute. In the event that the subcommittee concludes that such changes
are warranted, then please consider including appropriate langnage in any proposed egislation to

ensure that: ,
o Chaoges in statutory autbority for the Board's rulemaking would not negate its existing rules,
and

¢ Revising the Board'’s &:asting rulemaking authority would not compe! the Board to abide by
time limits specified in Minnesota Statutes, section 14.125.

' As requested, I am attaching a proposal for statutory language that authorizes the Board 1o
amend, adopt or repeal ruies only in specific areas, but at the seme time. provides encugh
discretion to implement the policies and programs established by statute,

I have deveioped my proposed statutory language in consultation witk the executive directors of
the other health-relsted licensing boards, in an effort to use aiform terminology where possible.
I want to emphasize, however, that using uniform terminology does not mean that all boards
have uriform requirements: practice requirements, standards aad procedures vary from board to
board, appropriately reflecting differences among the health professions regulated. It is vital that
eack board continue to have the authority to adopt, amend and repeal rules related to the
profession(s) it regulates.

In consultation with the executive directors of the other health-related licensing boards, I am also
requesting that the language stricken from Minnesota Statutes, section 214.06, subdivision 3, be

restored. This provision, repealed in 1997, stated as follows:

. Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing is not
required to be held when the health-related icensing boards need to raise fees to cover
anticipated expenditures in a biennium. The notice of intention to adopt the rules, as
required under section 14.22, must state no hearing will be held.

The provision was repealed with no hearing, no discussion, and probably little awareness on the
part cf legislators, as the repealer was buried in Minnesota Laws 1997, Chapter 187 (article 5,
section 36). We believe that requiring a hearing to adjust fees is unnecessary, duplicative, rime-
consuming and expensive. The interests of the public are amply protected in the following ways:
o The boards can adjust only fecs that are authorized by statute.
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Mark Shepard
October 30, 1998

Page 3

¢ The statutes require that "the total fees collected by each board will as closely as possible
equal anticipated expenditures during the fiscal biennium." Thus, the boards do not have the

o discretion to increase or decrease fees other than to approximate anticipated expenditures. A
board's expenditures determine its fees.

e The statutes require that the commissioner of finance approve fee adjustments. The
requirement ensures that fees will, in fact, approximate expenditures.

e Boards' appropriations must be approved by the legislature.

If you have any questions or comments, please feel free to contact me at 617-2257.

Very sincerely,

Patricia H Glasrud
Executive Drector

cc:  Cheryl Tietge, D.H., Board President
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October 30, 1998

TO: Senator Don Betzeld
FROM: Patricia H Glasrud‘?'kl %
Executive Direcior, Board of Dentistry
RE; Draft Changes to Board of Denﬁmj's Rulemaking Authority

Below is a draft of proposed changes related to the Board of Dentistry's rulemaking
authority, as you requested. If you have any questions, please don’t hesitate to call me at

617-2257.

150A.04. RULES OF THE BOARD.
Subdivision 1. Repealed, 1976 ¢ 222 5209
Subd. 2. Repealed, 1976 ¢ 222 5 209
Subd. 3. Repealed, 1976 ¢ 222 5 209
Subd. 4. Repealed, 1976 ¢ 222 5 209
Subd. 5. Rules. The board may premulgate adopt, amend or repeal rules-as-ase-
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ewal and

conscious 1 I e mhalanon esi :

(8) administrative temnnatxon of license or registration;

0) volun ion icense r
10 ions and exem i d o jons:




Lrgid F.oue

¥4
g

el iO LY PUASULL UL TLLOY NUV ~

el W

continuing educanon sponsors; | a
13 for discipli rcoarcctxvcacn mclu isions related to -

22 licies. or that n to compl withfederal




MINNESOTA BOARD OF PHARMACY

2829 University Ave. SE., #3530 * Minneapolis. MN 55414-3251 « Telephone: (612) 617-2201 » FAX: (612)617-2212

An Equal Oppormuniry Emplover
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October 29, 1998

Senator Don Betzold
306 Capitol Building
St Paul MN 55155

Dear Senator Betzold:

I am responding to your letter of October 1* asking for comments on the proposal to
amend current law to authorize a board to adopt rules only in specific subject areas. I
appreciate your concern about agencies having too much discretion in rulemaking. At the
same time, I urge you not to pursue leglslatlon that would unduly restrict a board’s ;
rulemaking authority. t

As you know, the boards’ statutory authority is already limited to the very narrow area of
occupational regulation. Therefore, our ability to adopt, amend, or repeal rules is already
confined to specific subject areas such as examinations for licensure, continuing
education, requirements for licensure renewal, standards for practice, and grounds for
discipline.

Restricting a board’s statutory authority too narrowly could make it more difficult to
change rules in response to changing standards of practice. Boards should not haveto
seek specific statutory authority to amend rules every time there is a change in standards.
It is important to give a board flexibility so that out-of-date requirements do not unduly
restrict professional practice or deprive the public of new technologies, procedures, and
treatments.

1 am attaching my proposal for statutory language that authorizes the board to adopt rules
only 1n specific areas but at the same time provides enough discretion to implement the
policies and programs established by statute.

In addition to the recommendations I make in the attachment, I urge you to consider

including appropriate language in any proposed legislation to ensure that:

¢ Changes in the statutory authority for a board’s rulemaking would not negate a
board’s existing rules; and

e Revising boards’ existing rulemaking authority would not compel boards to abide by
the time limits specified in Minnesota Statutes, section 14.125.

I have developed my proposed statutory language in consultation with the Executive
Directors of the other health-related boards, to ensure that we are using uniform
terminology. I want to emphasize, however, that using uniform terminology does not



mean that we have uniform requirements. The standards and procedures vary from one
board to the next, reflecting the differences in the occupations regulated. This is
especially true in the case of the Board of Pharmacy in that we are charged with licensing
and inspecting facilities ( pharmacies, drug wholesalers and drug manufacturers ) as well
as individuals. It is vital that each board have the ability to adopt rules appropriate for the
occupations it regulates.

In consultation with the Executive Directors of the other healih-related boards, I am also
requesting that you restore the language stricken from Minnesota Statutes, section
214.07, subdivision 3. This provision, repealed in 1997, stated:

Notwithstanding section 14.22, subdivisionl, clause (3), a public hearing is not
required to be held when the health-related licensing boards need to raise fees to cover
anticipated expenditures in a biennium. The notice of intention to adopt the rules, as
required under section 14.22, must state no hearing will be held.

The provision was repealed with no hearing, no discussion, and probably little awareness
on the part of legislators, as the repealer was buried in Minnesota Laws 1997, Chapter

187 (article 5, section 36). We believe that requiring a hearing to adjust fees is
unnecessary, duplicative, time consuming, and expensive. The interests of the public are -
~ amply protected in the following ways:

The boards can adjust only fees that are authorized by the legislature.

o The statutes require that “the total fees collected by each board will as closely as
possible equal anticipated expenditures during the fiscal biennium.” Thus the boards
do not have discretion to increase or decrease fees other than to approximate
anticipated expenditures. A board’s expenditures determine its fees.

e The statutes require that the commissioner of finance approve fee adjustments. This
requirement ensures that fees will in fact approximate expenditures.

e Boards’ appropriations must be approved by the legislature. Thus the legislature
controls how much boards may spend, which in turn controls the amount of the
boards’ fees.

If you have questions or comments on my response, please call me at 612-617-2201.

Smcerely, S L

i "

Lu W )Kﬁ,éiltuid,bvw ‘
David E. Holmstrom - -
Executive Director




Minnésota Statutes 151.06 sub. 1 (c) is amended as follows:

151.06 sub.1 (c): Rules. For the purposes aforesaid, it shall be the duty of the board to
make adopt, amend, repeal and publish uniform rules not inconsistent herewith for
carrying out and enforcing the provisions of this chapter. For purposes of implementing

the provisions of MS 151 the board may regulate pharmacy practice and drug distribution
by developing rules in the following areas: definitions; licensing pharmacists: licensing
pharmacies: licensing drug wholesalers and drug manufacturers; registration of
pharmacist interns and preceptors; registration of pharmacy technicians; registration of
controlled substance researchers; registration of medical gas manufacturers, transfillers.
wholesalers and distributors; examinations: fees: continuing education; standards and
scope of practice; compounding and dispensing of drugs: packaging, labeling. security:. -
distribution and recordkeeping of drugs: standards of operation for pharmacies, drug
wholesalers. and drug manufacturers; unprofessional conduct: grounds for disciplinary
~ action; disciplinary remedies and procedures: standards, policies. or procedures that are
necessary to comply with federal requirements; and waivers and variances. The board
shall adopt rules regarding prospective drug utilization review and patient counseling by
pharmacists. A pharmacist in the exercise of the pharmacist’s professional judgment,
upon the presentation of a new prescription by a patient or the patient’s caregiver or
agent, shall perform the prospective drug utilization review required by rules issued
under this subdivision.




Board of Podiatric Medicine

2829 University Avenue Southeast #430 ' o Minneapolis, Minnesota 55414-3245
(612) 617-2200 « Hearing/Speech Relay: 1-800-627-3529

October 30, 1998

Mark Shepard

House of Representatives Research Department
600 State Office Building

St. Paul, MN 55155

Dear Mr. Shepard:

On behalf of the Board of Podiatric Medicine, I am responding to Senator Betzold’s letter of October 1
asking for comments on the proposal to amend current law to authorize a board to adopt rules only in
specific subject areas. Although I appreciate the subcommittee’s concern about agencies having too
much discretion in rulemaking, I urge them not to pursue legislation that would unduly restrict a board’s

rulemaking authority.

The Board’s statutory authority is already limited to the very narrow area of occupational regulation.
Our ability to adopt, amend, or repeal rules is already confined to specific subject areas such as
examinations for licensure, continuing education, requirements for licensure renewal, and grounds for
discipline. Boards should not have to seek specific statutory authority to amend rules every time there is
a change in standards. It is important to give a board flexibility so that out-of-date requirements do not
unduly restrict professional practice or deprive the public of new technologies, procedures, and
treatments.

I am attaching my -proposal for statutory language that authorizes the board to adopt rules only in specific
subject areas but at the same time provides enough discretion to implement the policies and programs
established by statute.

I also urge the subcommittee to consider including appropriate language in any proposed legislation to
ensure that changes in the statutory authority for a board’s rulemaking would not negate a board’s
existing rules; and revising board’s existing rulemaking authority would not compel boards to abide by
the time limits specified in Minnesota Statutes, section 14.125.

I have developed my proposed statutory language in consultation with the Executive Directors of the
other health-related boards, to ensure that we are using uniform terminology. Using uniform terminology
does not mean that we have uniform requirements. The standards and procedures vary from one board to
the next, reflecting the differences in the occupations regulated. It is important that each board have the
ability to adopt rules appropriate for the occupation(s) it regulates.

AN EQUAL OPPORTUNITY EMPLOYER




Following consultation with the Executive Directors of the other health-related boards, 1 am also
requesting that you restore the language stricken from Minnesota Statutes, section 214.06, subdivision 3.
This provision, repealed in 1997, stated as follows:

Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing is not
required to be held when the health-related licensing boards need to raise fees to
cover anticipated expenditures in a biennium. The notice of intention to adopt
the rules, as required under section 14.22, must state no hearing will be held.

The provision was repealed with no hearing, no discussion, and probably little awareness on the part of
legislators, as the repealer was buried in Minnesota Laws 1997, Chapter.187 (article 5, section 36). We
believe that requiring a hearing to adjust fees is unnecessary, duplicative, time-consuming, and ex-
pensive. With a board as small as this one, a hearing would cause a higher adjustment in order to pay for
the cost of the hearing itself. The interests of the public are amply protected in the following ways.

e The boards can adjust only fees that are authorized by statute.

e The statutes require that “the total fees collected by each board will as closely as possible equal
anticipated expenditures during the fiscal biennium.” Thus the boards do not have discretion to
increase or decrease fees other than to approximate anticipated expenditures. A board’s expenditures
determine its fees.

e The statutes require that the commissioner of finance approve fee adjustments. The requirement
ensures that fees will in fact approximate expenditures.

e Boards’ appropriations must be approved by the legislature. Thus the legislature controls how much
boards may spend, which in turn controls the amount of the boards’ fees.

If you have questions or comments on my response, please call me at 612-617-2200. Thank you for the
opportunity for input.

Sincerely,

O \ \..\ .
. J -
~ N n’w‘\\&\\g&-&’\’

Joann Bénesh
Executive Director

Attachment




153.02 Board of Podiatric Medicine

The Board may adopt, amend. or repeal rules in the following areas as necessary to carry out the
purposes of this chapter: 1) qualifications for initial licensure. education, examination. temporary permit.
licensure by reciprocity. and licensure renewal: 2) application requirements for initial licensure.
temporary permit. reinstatement of licensure. and licensure renewal: 3) expiration. cancellation.
suspension. denial. voluntary termination of a license or temporary permit; 4) continuing education
requirements for licensees and requirements for sponsors of continuing education programs:

5) requirements for academic institutions and programs offering courses for licensure: 6) license and
other fees: 7) practice of podiatric medicine without a license or other unlawful or unauthorized practice

of podiatric medicine: 8) grounds for disciplinary or corrective action. including standards of practice

and ethical conduct for the persons practicing podiatric medicine: 9) processes for implementing the

board’s authority to resolve complaints against podiatric medicine: and 10) standards. policies. or

procedures that are necessary to comply with federal requirements or that are necessary to avoid a denial
of funds or services from the federal sovernment that would otherwise be available to the state.




MINNESOTA BOARD OF VETERINARY MEDICINE

2829 University Avenue SE # 540 ¢ Minneapolis. MN 55414-3250
(612) 617-2170 (Voice) * (612) 617-2172 (Fax)

October 29, 1998

Mark Shepard

House of Representatives Research Dept.
600 State Office Building

St. Paul, MN 55155

Dear Mr. Shepard:

I am responding to Senator Betzold’s letter of October 1 asking for comments on the proposal to
amend current law to authorize the Board of Veterinary Medicine to adopt rules only in specific
subject areas. I appreciate the concern about agencies having too much discretion in rulemaking. .
At the same time, I urge the subcommittee not to pursue legisiation that would unduly restrict

our rulemaking authority.

As you know, the boards’ statutory authority is already limited to the very narrow area of
veterinary practice as described in M.S. 156.001 to 156.20. Therefore, our ability to adopt,
amend, or repeal rules is already confined to specific subject areas such as examinations for
licensure, continuing education, requirements for licensure renewal, and grounds for discipline.

Restricting a board’s statutory authority too narrowly could make it more difficult to change
rules in response to changing standards of practice and changing administrative procedures.
Boards should not have to seek specific statutory authority to amend rules every time there is a
change in practice standards or licensing procedure. It is important to give a board flexibility to
act promptly so that out-of-date requirements do not unduly restrict professional practice,
deprive the public of new technologies, procedures, and treatments, or force board staff and
licensees to operate under outdated and irrelevant administrative procedures.

I am attaching my proposal for statutory language amending M.S. 156.01, Subd. 3, that
authorizes the Board of Veterinary Medicine to adopt rules only in specific subject areas but at
the same time provides some discretion to implement the policies and programs established by
statute.

In addition to the recommendations in the attachment, I urge the subcommittee to consider
including appropriate language in any proposed legislation to ensure that:

o Changes in the statutory authority for a board’s rulemaking would not negate a board’s
existing rules; and

MN RELAY SERVICE FOR HEARING IMPAIRED (800) 627-3529
AN EQUAL OPPORTUNITY EMPLOYER




* Revising boards’ existing rulemaking authority would not compel boards to abide by the time
limits specified in Minnesota Statutes, section 14.125.

I have developed my proposed statutory language in consultation with the Executive Directors of
the other health-related boards, to ensure that we are using uniform terminology. I want to
emphasize, however, that using uniform terminology does not mean that we have uniform
requirements. The standards and procedures vary from one board to the next, reflecting the
differences in the occupations regulated. It is vital that each board have the ability to adopt rules
appropriate for the occupations it regulates.

In consultation with the Executive Directors of the other health-related boards, I am also
requesting that the language stricken from Minnesota Statutes, section 214.06, subdivision 3 be
restored. This provision, repealed in 1997, stated as follows:

Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing is not
required to be held when the health-related licensing boards need to raise fees to
cover anticipated expenditures in a biennium. The notice of intention to adopt the
rules, as required under section 14.22, must state no hearing will be held.

The provision was repealed with no hearing, no discussion, and probably little awareness on the
part of legislators, as the repealer was buried in Minnesota Laws 1997, Chapter 187 (article 5,
section 36). We believe that requiring a hearing to adjust fees is unnecessary, duplicative, time-
consuming, and expensive. The interests of the public are amply protected in the following
ways.

The boards can adjust only fees that are authorized by statute.
The statutes require that “the total fees collected by each board will as closely as possible
equal anticipated expenditures during the fiscal biennium.” Thus the boards do not have
discretion to increase or decrease fees other than to approximate anticipated expenditures. A
board’s expenditures determine its fees.

o The statutes require that the commissioner of finance approve fee adjustments. This

. requirement ensures that fees will in fact approximate expenditures.

e Boards’ appropriations must be approved by the legislature. Thus the legislature controls
how much boards may spend, which in turns controls the amount of the boards’ fees.

If you have questions or comments on my response, please call me at 612-617-2170. .

Sincerely,
4/ =
VA ayays ~.
-9t ’:‘;‘: ™ v-/’/f_, . L2% o =

Rofand C. Olson, DVM
Executive Director




156.01 STATE BOARD OF VETERINARY MEDICINE.

Subd. 3. Officers. The board shall elect from its number a president and such other
officers as are necessary, éll from within its membership. One person may hold the offices of
both secretary and treasurer. The board shall have a seal and the power to subpoena witnesses,
to administer oaths, and take testimony. it shall make, alter, or amend such rules as may be
necessary to carry into effect the provisions of this chapter. Specifically. the board’s rulemaking

authority includes the following: qualifications for initial licensure. examination. temporary

permit, inactive status. licensure by endorsement. and licensure renewal: application

requirements for initial licensure. examination, temporary permit. inactive status. reinstatement

of licensure, and licensure renewal: expiration, cancellation, suspension. denial. voluntary

termination of a license or temporary permit; continuing education requirements for licensees
and requirements for sponsors of continuing education programs: requirements for academic
institutions and programs offering courses for licensure: license and other fees: practice of

veterinary medicine without a license or for other unlawful or unauthorized practice of veterinary

medicine; grounds for disciplinary or corrective action. including standards of practice and

ethical conduct for the practice of veterinary medicine: processes for implementing the board’s
authority to resolve complaints against veterinarians: veterinary premises and facilities standards.

inspection and licensure; and veterinary consultants. It shall hold examinations for applicants for
license to engage in veterinary practice at a time and place of its own choosing. Notice of such
examination shall be posted 90 days before the date set for an examination in all veterinary
schools approved by the board in the state, and shall be published in the journal of the American
Veterinary Medical Association. The board may hold such other meetings as it deems necessary;

but no meeting shall exceed three days duration.
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443 Lafayette Road
St. Paul, Minnesota 55155
www.doli.state.mn.us

Minnesota Department
of Labor and Industry

October 9, 1998

Mark Shepard

House of Representatives Research Department
600 State Office Building

St. Paul, MN 55155

RE: LCC Subcommittee on Broad Rulemaking Delegations

_ Dear Mr. Shepard:

I received Senator Betzold’s request on behalf of the LCC subcommittee to provide suggestions
for alternatives to our agency’s broad rulemaking delegation.

Our agency currently has one “broad” delegation of rulemaking authority which the
subcommittee has been looking at. This delegation is found at Minn. Stat. § 175.171, and it
states, “The department of labor and industry shall have the following powers and duties: ...(2) to
adopt reasonable and proper rules relative to the exercise of its powers and duties, and proper
rules to govern its proceedings and to regulate the mode and manner of all investigations and

hearings...”

Labor and Industry has a number of statutory chapters, covering a wide variety of topics, which
individually have delegations which grant rulemaking authority for purposes specific to that
chapter. These delegations cover most of our department’s current rulemaking requirements.
However, we have come across three areas under our department’s jurisdiction for which repeal
of the rulemaking portion of Minn. Stat. § 175.171 would present problems. We would be
unable to conduct rulemaking in the following areas if this delegation was eliminated: (1)
portions of our prevailing wage rules, (2) rules for our Fraud Investigation Unit to operate in
areas other than workers’ compensation, and (3) any future changes to the Labor Education
Advancement Programs rules.

We suggest that in place of the broad delegation in Minn. Stat. § 175.171, we individually
address each of these areas by adding specific delegation language to other portions of our
statutory chapters that would grant us rulemaking authority for the three topics listed above. We
have attached draft language that you can use as a guide if the subcommittee chooses to suggest
eliminating the delegation authority in Minn. Stat. § 175.171. )

This information can be provided to you in alternative formats (Braille, large print or audio tape).
An Equal Opportunity Employer

Gty




Mark Shepard
October 9, 1998
Page 2

I hope our suggestions are helpful to the subcommittee as they carry out their study. If you have
any questions, please contact Beth Hargarten in our Legal Services unit at 297-7350.

Sincerely,

‘Gretchen B. Maglich

Commissioner :

. GBM/bh

Enclosure




SUGGESTED STATUTORY LANGUAGE

175.171 POWERS AND DUTIES, DEPARTMENT OF LABOR AND INDUSTRY.

The department of labor and industry shall have the following powers and duties:
(1) to exercise all powers and perform all duties of the department consistent with the
provisions of this chapter;

copy-ofthese-rtles-shatbbe-dehvered-to-every-etttzen- makinsappleationthere toadoptmles
which govern the investigations, operations and determinations of the fraud investigative unit
_ established under section 175.16;

(3) tocollect, collate, and publish statistical and other information relating to the work
under its jurisdiction, to keep records and to make public reports in its judgment necessary; and
on or before October 1 in each even-numbered year the department shall report its doings,
conclusions, and recommendations to the governor, which report shall be printed and distributed
by November 15 of each even-numbered year to the legislature pursuant to section 3.195, and
otherwise as the department may direct;

(4) to establish and maintain branch offices as needed for the conduct of its affairs; and

(5) to provide direct computer access to and electronic data interchange of public and
nonpublic workers’ compensation data and other data maintained by the department and to
charge a reasonable fee for the access and electronic data interchange, except that in no
circumstances may a fee be charged an employee or the employee’s attorney seeking access and
data interchange to information about the employee’s claim or circumstances. Notwithstanding
any other law to the contrary, the fee receipts for providing the computer access to and electronic
data interchange of data shall be deposited in the special compensation fund. Access to and
electronic data interchange of nonpublic data shall be only as authorized by the subject of the
data, as authorized in chapter 13, or as otherwise authorized by law.

177.415 POWER TO MAKE RULES.

The commissioner of labor and industry shall have the power to make rules to provide
procedures to carry out the purposes of 177.41 to 177.44.

178.11 LABOR EDUCATION ADVANCEMENT GRANT PROGRAM.

The commissioner shall establish the labor education advancement grant program for the
purpose of facilitating the participation of minorities and women in apprenticealbe trades and
occupations. The commissioenr shall award grants to community-based organization serving the
targeted populations on a competitive request-for-proposal basis. Interested organizations shall




apply for the grants in a form prescribed by the commissioner. As part of the application
process, applicants must provide a statement of need for the grant, a description of the targeted
population and apprenticeship opportunities, a description of activities to be funded by the grant,
evidence supporting the ability to deliver services, information related to coordinating grant
activities with other employment and training programs, identification of matching funds, a
budget, and performance objectives. Each submitted application shall be evaluated for
completeness and effectiveness of the proposed grant activity. The commissioner of labor and

industry shall have the power to make rules to govern the application process and criteria to be
used in the selection of organizations as grant receipients. ’




STATE OF MINNESOTs |
PuBLIC UTILITIES COMMISSION R —

127 Tih Place Fast e Suite 350 s St Paul, Minnesota 55101-21+7 TINY iaoaTo g

Senator Don Betzold
Senate District 48

306 State Capitol Building
St. Paul, MIN 55155

October 29, 1998

Dear Senator Betzold,

Enclosed please find the Minnesota Public Utilities Commission’s proposal for amending
Minnesota Statutes, sections 216B.08 and 237.10. These sections constitute our agency’s broad

delegations of rule making authority. The Commission would like to thank the subcommittee for
asking for Commission input regarding this issue.

Our primary concern in drafting this proposal was that the amendments to these sections not call
into question the validity or effectiveness of the Commission’s current rules which rely on these
sections for their statutory authority. We addressed this concern in two ways:

1. We propose that the current language of sections 216B.08
and 237.10 remain unchanged, thus avoiding the argument
that amending the statutory authority for some of our
current rules invalidates those rules.

In lieu of amending those sections, we propose adding a paragraph to both section 216B.08 and
237.10, stating that the Commission, pursuant to those rule making delegations may promulgate
rules in certain specified areas. This language corresponds, we think, to the subcommittee’s
general direction to make these sections “look something like a table of contents™ to our agency
rules, by providing specific statutory authority for each of the general topics for which the
Commission has promulgated rules.

2. We propose including a “legislative intent” section in the
legislation, which affirms the validity and effectiveness of
the Commission’s rules which were promulgated, in whole
or in part, pursuant to the statutory authority in sections
216B.08 and 237.10.

The Commission believes that our proposal addresses both the subcommittee’s concerns




regarding broad grants of rule making authority to state agencies, and our concerns regarding our
rules promulgated under those broad grants. We hope you find this proposal useful and we stand
ready to assist the subcommittee upon your request.

If you have any questions, please do not hesitate to call me.

Sincerely,

s

! ‘C(

Michael J. Bull
Senior Analyst & Legislative Liaison
(651) 296-1337




BE IT ENACTED BY THE STATE OF MINNESOTA THAT:
Section 1. Minnesota Statutes 1997, section 216B.08, is amended to read:

[216B.08] [DUTIES OF COMMISSION.] (a) The commission is hereby vested with the
powers, rights, functions, and jurisdiction to regulate in accordance with the provisions of Laws
1974, chapter 429 every public utility as defined herein. The exercise of such powers, rights,
functions, and jurisdiction is prescribed as a duty of the cormpission. The commission is

authorized to make rules in furtherance of the purposes of Laws 1974, chapter 429.

(b) Pursuant to paragraph (a). the commission may prescribe rules in the following areas:

(1) utility customer service, including: customer information and complaints: temporary
and extended service: service territories; disconnection of service, disconnection during cold
weather and other disconnection requirements; access and billings: adjustments of gas and

electric Bills; deposits and guarantee requirements; public access to information; and delinquency

charges;

(2) utility regulatory requirements. including: uniform system of accounts; depreciation
and depreciation certification; capital structure and security issuance: acquisition of property:
affiliated interests; automatic adjustment of charges; rate changes and rate adjustments; financial

information: and annual reports;
(3) commission practice and procedure:

(4) intervenor compensation;
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(5) cogeneration and small power production, including: filing and reporting
requirements: conditions of service: rates: wheeling and exchange agreements: disputes:
notification to customers: and interconnection guidelines:

(6) conservation improvement:

(7) resource planning:

(8) power plants, transmission lines, and gas storage and pipelines. including: criteria for
assessment of need: applications for certificate of need: and modifications to certificates of need:

(9) oil and liguified petroleum gas storage facilities, petroleum pipelines and oil
refineries. including: criteria for assessment of need: applications and information needed for

certificates of need: and modifications to certificates of need; and

(10) energy facilities, including: criteria for assessment of need;: ap_plications and

information needed for certificates of need: and modifications to certificates of need.

Sec. 2. Minnesota Statutes 1997, section 237.10, is amended to read:

[237.10] [UNIFbRM RULES, CLASSIFICATIONS, PRACTICES; FORMS.] (a) It
shall be the duty of the commission to prescribe uniform rules and classifications pertaining to
the conduct of intrastate telephone business and a system of accounting to be used by telephone
companies in transacting this business, and it shall prescribe and furnish blanks and forms for
reports, all of which shall conform as nearly as practicable to the rules, claésiﬁcaﬁons,
accounting systems, and reports prescribed by the Fedéral Communications Commission for the

-

interstate business of like size companies. The commission shall by correspondence or




10
11

12

13
14
15
16

17

conference where necessary use its best endeavors toward establishing uniformity in practice in
all matters pertaining to regulation of the business of telephone companies between the federal

government and state government of this and adjacent states.

(b) Pursuant to paragraph (a), the commission may prescribe rules in the following areas:
records and reports: customer relations: disconnections of service and service delays: telephone
directories: engineering and construction of telecommunications facilities: inspection, tests and
service requirements: accounting: lobbying expenditures: filing requirements; tariffs. price lists
and new services: changes to tariffs or rates; competitive services: classification and
reclassification of services: the development, approval, modification and implementation of
Incentive plans or other alternative forms of regulation; interexchange calling; and telephone

assistance.

Sec. 3. [LEGISLATIVE INTENT.]

The legislature affirms the validity of the rules promulgated by the Minnesota public
utilities commission pursuant, in whole or in part, to the authority granted to the commission

under Minnesota Statutes 1997. sections 216B.08 and 237.10 as of the date of enactment this act

and intends that these rules remain in effect and unaffected by these amendments to sections

216B.08 and 237.10.




BUREAU OF MEDIATION SERVICES
State of Minnesota

October 21, 1998

Senator Don Betzold

306 State Capitol Building
75 Constitution Avenue
St. Paul, MN 55155-1606

Dear Senator Betzold:

This is in response to your letter of October 1, 1998, regarding delegations of
rulemaking authority to state agencies (Laws 1998, chapter 303, section 5).

As you have indicated, present law gives the Bureau of Mediation Services a
broad delegation of authority to adopt rules. (M.S. 179A.04, subd. 1, 6: “Adopt
rules relating to the administration of this chapter and the conduct of hearings

and elections”.)

You asked us to consider the effects of a more narrow, topical approach to our

‘ rulemaking authority. Whether a broad or a narrow approach should be taken is,
of course, a policy judgement for the legislature to make. However, as an
administrative agency responsible for implementing certain state laws, our
concern about detailed language for rulemaking authority would depend on the
specificity of the language. Authority to make rules should be sufficiently general
so that we can promulgate rules for new programs consistent with existing
statutory direction, respond to changing circumstances, and efficiently carry out
the purpose and provisions of the laws we administer. Too much specificity in
the delegation language could complicate the overall process, and also run the
risk of omitting an area for which rules might be appropriate.

Having said that, should the legisiature wish to proceed along these lines, |
would suggest language for the Bureau of Mediation Services such as the
following:

“Adopt rules relating to hearings, elections, representation
and fair share; negotiation, mediation and strikes; arbitration;
grievance procedures; and labor-management committee

grants.”

(612) 649-5421 FAX: (612) 643-3013 TTD: 1-800-627-3529
1380 Energy Lane e Suite #2 o St. Paul, MN 55108-5253
An Equal Opportunity Employer




Senator Don Betzold
October 21, 1998
Page Two

| believe the above language would be consistent with the idea of greater
specificity and focus of legislative rulemaking direction, while at the same time
ensuring that the Bureau of Mediation Services has sufficiently general
rulemaking authority to effectively carry out the laws we administer.

I hope this response is helpful in your consideration of this matter.

Thank you for the opportunity to have input.

Sincerely,

Lance Teachworth
Commissioner

LT:cc

cc: Mark Shepard
House Research




Minnesota Board on Aging

444 | afayette Road
St. Paul, Minnesota 55155-3843
612/296-2770 1-800-882-6262 = FAX 612/297-7855

~ QOctober 26, 1998

Mark Shepard

House of Representatives Research Department
600 State Office Building

St. Paul, Mn 55155

Dear Mr Shepard:

~ In response to the letter from Senator Don Betzold of October 1, 1998 regarding rulemaking
authority of state agencies, the Minnesota Board on Aging believes its statutory language to be
sufficient. Since its members are appointed by the Governor and it does not regulate or license
agencies, its rulemaking activity is very limited. The rules we have promulgated in the past
pertain only to our grant programs. The proposal being considered by the Commission falls
within our current need and past practice.

-Sincerely,

Ve /(Zﬂ:/ 1 e—
James G. Varpness, ;
Executive Secretary -

an equal opportunity employer
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Economic Security
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Office of the
Commissioner's Representifive

QOctober 30, 1998

Mark Shepard

House of Representatives Research Department
600 State Office Building

100 Constitution Avenue

St. Paul, MN 65155

Dear Mark:

Commissioner R. Jane Brown has asked that | respond to Senator Don Betzold's
October 1, 1998 correspondence regarding agency rulemaking authority.

Minn. Staf. §268.021 is the provision granting agency-wide rulemaking authority. That
authority is granted not only to programs for which this department Is responsible under
state law, but also under federal law. In addition, Minn."Stat. §268.0122, subd. 5(z)
provides general rulemaking authority for all the programs under Chapter 268.

The foilowing are the specific provisions which grant the commissioner rulemaking
authority (or require that-rules be promuigated) and the programs or program areas to
which that specific authority is applicable:

248.075, subd. 14a  Services to the Blind and Visually Disabled

268.0122(b) . Employment and Training Services under the Minnesota
Family investment Program (§256J.51)

268.105, subd. 1{b) Reemployment Insurance Appeals

268.30, subd. 2 Youth Intervention Program

268.37 Coordination of Federal and State Weatherization Programs

268.552, subd. 10 Wage Subsidy Program

268.561, subd. 10 Minnesota Youth Program

268.60, subd. 4 Job Training

268.871, subd. 4a Local Delivery of Empioyment and Training Programs

268.90, subd. 2(f) Community investment Program

268.90, subd. 3(1)  Community investment Program

268.975, subd. 3(4) Dislocated Worker

268A.03(m) Vocational Rehabilitation

* Heiping Minnesotans heip themselves achieve economic security »
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The Reemployment Insurance benefits and tax program areas opsrated by this
departmant presently have administrative rules, enacted under the generai authority, for
which there is not corresponding specific authority. Suggested draft language for
specific authority is as follows:

agg;g[d_nce with cnggter 14 to adm|n|ster the reemgloymgm insyrance program.

We co have concern that elimination of the general authority could well hamper this
department in respeonding to federaliv-mandated changes in how we deliver services,
such as those mandated under the recently enacted Workforce Investment Act. itis
unclear at this time what rules, if any, may be necessary for implementation and
administration of that federa! 'egislation, as a number of state programs and program
areas will be impacted.

if you have any questions, please feel free to contact me at 296-6110. We look forward
to working with you on € issues,

Sincerely,

Lee B. Nelson..
Attorney for the Commissioner

LBN:jrw
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; STATE OF MINNESOTA

83 EAST 7TH PLACE. SUITE =160
SAINT PAUL. MINNESOTA 351"

Phone: (651) 296-236€
FAX: (651) 287-531C
TTY: 800-627-352¢

LAND SURVEYING, LANDSCAPE ARCHITECTURE. GEOSCIENCE AND
INTERIOR DESIGN

October 23, 1998

Senator Don Betzold
306 State Capitol Bldg
75 Constitution Ave

St Paul, MN 55155-1606

Dear Senator Betzold:

Pursuant to your request of October 1, we have reviewed the Board’s rulemaking delegation.
Using the statutory language for the Board of Accountancy, we have developed the attached
language.

While a number of Board members are comfortable with this language, 1 would ask that you and

your subcommittee not make a final decision on this language until after the Board’s next

meeting which is November 18. At that time I will be able to obtain either their full approval or
* their approval with changes.

Please contact me if you have any questions.

Sincerely,

—

TS
George Iwan
Executive Secretary

Glgr

An Equal Opportunity Employer




326.06 General Powers and Duties of the Board.
...; shall make all rules, not inconsistent with law, governing administration of the board:

examination. education and experience requirements for licensure and certification: professional
conduct and discipline: unlicensed practice; continuing education; fees: and the definition and
monitoring of practice in the case of licensees or of the use of a title in the case of those certified.
Neededs Cormine itsduties; v




State of Minnesota
Board of Electricity

October 28, 1998

Legislative Coordinating Commission
600 State Office Building
Saint Paul, MN 55155

Re:  Response to the Legislative Coordinating Commission Request for Comment Regarding
Rulemaking Delegations.

Dear Committee Members:

I have reviewed the rules in Chapter 3800 and identified whether the statutory authority for each part
is general or specific. A table summarizing this review is included for your information. I have found
that of the 37 separate parts, 27 were adopted under specific statutory authority and 10 were adopted
under general statutory authority. During this review, I became aware that, with limited exception,
official publications identify section 326.241 as the section granting authority. Section 326.241
delegates general authority to the board and in most instances this reference is not completely
accurate because the section granting specific authority is not listed. This may give those who are
not familiar with all of the statute sections and associated rules the impression that most, if not all,
of the rules are adopted under general delegated authority.

In comparing the statutes and rules within the authority of the board to those of other departments
or agencies, it is apparent that those within the board’s authority are fewer and narrower in scope.
Including section 326.01, definitions, there are only 11 sections that are within the Electricity
Board’s authority. The scope of the board’s authorities or powers is found in section 326.241,
subdivision 2 and, other than general business activity, is limited to licensing of persons and
companies that perform electrical work and inspection of electrical work performed.

Considering the limited scope of the board and the fact that in most instances the board has adopted
rules by specific delegated authority, I feel there is neither need nor justification to replace the
board’s general delegated authority with specific delegated authority. In those instances where the
board has adopted rules under its general delegated authority, those rules are specific to the related
statute. Additionally, the provisions of chapter 14 and chapter 1400 provide reasonable measures to
ensure that rules are not adopted outside of delegated authority or legislative intent.

Sincerely,

/S /) /
é—%{‘///_ ‘<tﬂ/,/é e ,/L ///, . -
John A. Schul p

Executive Secretary

1821 University Avenue - Ste S-128 « St. Paul. MN 55104-2993 « (651) 642-0800 » Fax (651) 642-0441 « TTY/MRS (800) 627-3529 + www electricity.state.mn.us



SUMMARY OF CHAPTER 3800 RULES AND ASSOCIATED STATUTORY AUTHORITY

Rule

Title

W

Statute Comment
'———'—-—T——_——_——_’——_————!

3800.2650 | Uniform electrical violation citation 326.2461 | Specific authority
3800.3500 |} Definitions 326.241 General authority; definitions of specific terms
not defined in statute, rule, or technical
standards referenced in section 326.243
3800.3510 | Permitted work 326.01, Specific authority; defines scope of work of
subd. 4 special electrician license categories
3800.3520 | Examination; minimum experience 326.242 Specific authority
requirements for licensure; experience
acceptable to the board
3800.3530 | Requirements for securing and maintaining an | 326.241 General authority; some of the provisions of
electrical contractor’s license this rule fulfill requirements of other
departments
3800.3540 | Designation of responsible master electrician | 326.241 General authority; pertains to 326.242, subd.
on contractor’s license application ' 6¢
3800.3550 | Designation of responsible master electrician, | 326.241 | General authority; pertains to 326.242, subd. 1
licensed maintenance electrician or electrical and subd. 12
engineer by an employer
3800.3560 | Advertising restrictions 326.241 General authority; pertains to 326.242, subd. 6,
, offer to perform electrical wiring
3800.3570 | Marking of electrical contractor’s vehicles 326.241 General authority; pertains to 326.242, subd. 6,
pertains to enforcement of licensing and
inspection statutes
3800.3580 | Revocation of any license 326.242, Specific authority
: subd. 9
3800.3590 | Licenses; expiration and fees 326.242, Specific authority
subd. 8
3800.3600 | Authority and purpose 214.12 Specific authority; parts 3800.3600 through
3800.3603 relate to continuing education as a
condition of license renewal
3800.3601 | Definitions 214.12 Specific anthority
3800.3602 | Requirements for renewal of electrician 214.12 Specific authority
license
3800.3603 | Credit for instruction 214.12 Specific authority
3800.3610 | Exclusive administrative remedy 326244 Specific authority
3800.3619 | Definitions 326.241 General authority; parts 3800.3619 through

3800.3620 relate to means by which equipment
may be approved




Summary of Chapter 3800

Page 2

Rule

Title

Statute

R R A O O R O R R R O R R R R,
e e e

Comment

3800.3620 | Approval of electrical equipment 326.241 General authority
3800.3630 | Qualifications for inspectors 326.241 Specific authority; establishes bond amount
3800.3640 | Forms for orders 326.244 Specific authority
3800.3650 | Service of correction order 326.244 Specific authority
3800.3660 | Condemnation of hazardous installations 326.244 Specific authority
3800.3670 | Disconnection of hazardous installations 326244 Specific authority
3800.3680 | Correction of noncomplying installations 326.244 Specific authority
3800.3690 | Disconnection of uncompleted or uninspected | 326.244 Specific authority
installations
| 3800.3700 | Countermand of correction order 326.244 Specific authority
3800.3710 | Appeals to board: stay of order 326.244 Specific authority
3800.3720 | Condemnation or disconnect order stayed 326.244 Specific authority
3800.3730 | Notice to all interested parties served with 326244 Specific authority
order
3800.3740 | Requests for name of statutory bonding 326.241 General authority; requires written request for
company information
3800.3750 | Hearing and review 326.244 Specific authority
3800.3760 | Request for inspection 326.244 Specific authority
3800.3770 | Rough-in inspection of wiring to be 326.244 Specific authority
concealed
3800.3780 | Request for inspection certificates expiration | 326241 General authority; establishes expiration date
of authority to install wiring under a request
for inspection
3800.3790 | Prorated fee for inspection of certain 326.244 Specific authority
installations
3800.3800 | Payment of inspection fees 326.244 Specific authority
3800.3810 | Fee schedule 326.244 Specific authority




Summary of Chapter 3800

Page 2
Rule Title Statute Comment
| 3800.3620 | Approval of electrical equipment 326241 General authority
3800.3630 | Qualifications for inspectors 326241 Specific authority; establishes bond amount
3800.3640 | Forms for orders 326.244 Specific authority
3800.3650 | Service of correction order 326.244 Specific authority
3800.3660 | Condemnation of hazardous installations 326.244 Specific authority
3800.3670 | Disconnection of hazardous installations 326244 _Specific authority
3800.3680 | Correction of noncomplying installations 326.244 Specific authority
3800.3690 | Disconnection of uncompleted or uninspected | 326.244 Specific authority
installations
38003700 | Countermand of correction order 326244 Specific authority
3800.3710 | Appeals to board: stay of order 326.244 Specific authority
3800.3720 | Condemnation or disconnect order stayed 326.244 Specific authority
3800.3730 | Notice to all interested parties served with 326244 Specific authority
order
3800.3740 | Requests for name of statutory bonding 326241 General authority; requires wriiten request for
company information
3800.3750 | Hearing and review 326.244 Specific authority
3800.3760 | Request for inspection 326.244 Specific authority
3800.3770 | Rough-in inspection of wiring to be 326.244 Specific authority
concealed
3800.3780 Request for inspection certificates expiration | 326.241 General authority; establishes expiration date
» of authority to install wiring under a request
for inspection
3800.3790 | Prorated fee for inspection of certain 326.244 Specific authority
installations
3800.3800 | Payment of inspection fees 326.244 Specific authority
3800.3810 | Fee schedule 326.244 Specific authority
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MSRS

Minnesota State Retirement System

October 29, 1998

Mr. Mark Shepard

House Research Department
600 State Office Building

St. Paul, MN 55155

Dear Mark:

Senator Betzold asked me to respond to the Legislative Coordinating Commission’s
study of broad rulemaking authority. | offer the following suggestion for categories to be
included under the rulemaking authority for the Minnesota State Retirement System.

Minnesota State Deferred Compensation Plan
Membership Eligibility '
Board Elections

Service Credit Eligibility

Benefit Eligibility

| appreciate the opportunity to provide input into the process.
Feel free to call me if you have any questions.

-Sincerely,

- o,

David Bergstrom
Executive Director

175 West Lafayette Frontage Road Suite 300 Saint Paul, MN 55107-1425
TEL: 651.296.2761 Fax: 651.297.5238 TDD: 1.800.627.3529
1.800.657.5757
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Mark Shepard

House of Representative Research Departmert
600 State Office Building

St. Paul, MN 55155

Dear Mr. Shepard:

T am writing in response to Senator Betzold’s letter regarding delegation of rulemaidng
authority to the Mimmnesota Housing Finance Agency (MHFA).

There are several reasons why we believe that the current ~ilemaking authority granteé to
the MHFA is appropriate.

The MHFA is not a regulatory agency. The powers of the MHFA, which zre set out
primarily io Minn. Stai. §462A.05 -07, do not encompass any regulatory sathonty over
any industry or activities of local units of government. In general, the Agency’s powers
are specific and limited to the ability to make varions tvpes of loans or granzs, W engzge in
other financial activities, and to function as 2 public corporate body. The Agency’s ability
to make rules is lirnited to the areas in which the Agency has been given power.

The MHFA functions primarily as 2 bauker and in that role, it does not s=t major policy. A
review of the stames establishing the MHFA’s pregrams clearly show that the broad policy
decision about who would be served by Agency programs and i what form that assistance
should take are set forth in the governing statutes. Major policy issus simply are notleft to
Agency rulemsaking. Becanse the Agency’s rulemaking has historicslly been limired to
faxly technical manters of loan structuzing, to the best of my krowledge, onone of the
Agency’s proposed rules have ever been treated as conwoverssial rules necessitating a
public hearing. '

The MHFA currently administers approximately 60 programs, including federal housing
programs. It is not mncommon for the legislature to appropriate funds to the Agency for 2
or more new purposes cach session. In addition, federal housing programs are in a state of
flux. The Agency’s current rulemeking anthority affords it an opportunity to respond to
changing housing needs and directions. The MHFA could lose some flexibty n
responding to changing environments if the ralemaking authority were changed.

If the current miemaking in Mimm. Stat.§462A.06. Subd. 4 were replaced, I wonld suggest
the following replacement languzge:

“It may make miles regarding the

400 Sibley Street, Suite 300, St. Paul, Minnesota 55101 (612) 296-7608
Telecommuanications Device for thg Deaf (TDD) (612} 287-2361
Equal Opportunity Housing and Equal Oppertunity Emplayment
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Thank you for the oppornmity to express our thoughts aboat this important issue.
Please feel free to call me at 296-9820 if you have any questions.

Sincerely,
77 O

of Government Affairs




STATE OF MINNESOTA

BOARD OF EXAMINERS FOR NURSING HOME ADMINISTRATORS
2829 University Avenue S.E., Suite 440

Minneapolis, MN 55414-3245

(612) 617-2117 FAX: (612) 617-2119

TTY Relay (800) 627-3529

October 29, 1998

Mark Shepard

House of Representatives Research Department
600 State Office Building

St. Paul, MN 55155

Dear Mr. Shepard:

I understand that Senator Betzold chairs a subcommittee of the Legislative Coordinating Comission that
is studying broad delegations of rule-making authority to state agencies. He has asked that state agencies
respond to you with their concerns on this matter. Our board’s statute is broad and the board has relied
on rules to govern and explain to the public much of its regulatory activity. I, therefore, wanted to bring
our concerns to your attention.

In May of 1997, our board completed a revision of our entire rules chapter. The comment and review
process we used was so inclusive as to permit us to publish our final rule without receiving a single
request for public hearing. We think that this kind of history demonstrates that we have used our broad
authority well and in the public interest. Nonetheless we understand the concern of the legislature on this
matter and believe that we could operate effectively with a more explicit statute. We think that a
statutory charge which is sufficiently specific to ensure general legislative intent can be developed
without being so narrow as to impede reasonable flexibility within optimally defined areas. We urge
your subcommittee to pursue such an approach and offer our suggestions on the attached sheet for how it
might be used with the statute governing our board.

I have discussed this matter with the Executive Directors of other health-related licensing boards and join
them in urging your committee to include in any proposed legislation, general provisions to ensure that
changes in the statutory authority for a board’s rulemaking neither negate a board’s existing rules nor
compel the board to abide by time limits specified in Minnesota Statutes, section 14.125.

I also join my fellow Executive Directors in requesting that the legislature restore the following language
stricken from Minnesota Statutes, section 214.06, subdivision 3, in 1997:

Notwithstanding section 14.22, subdivision 1, clause (3), a public hearing is not

required to be held when the health-related licensing boards need to raise fees to

cover anticipated expenditures in a biennium. The notice of intention to adopt the

rules, as required under section 14.22, must state no hearing will be held.

The provision was repealed with no hearing, no discussion, and probably little awareness on the part of
legislators, as the repealer was buried in Minnesota Laws 1997, Chapter 187 (article 5, section 36). We
believe that requiring a hearing to adjust fees is unnecessary, duplicative, time-consuming, and can be so
expensive as to ultimately require a higher adjustment to fees merely to pay for the cost of the hearing
itself. The interests of the public are amply protected in the following ways.

e The boards can adjust only fees that are authorized by statute.

e The statutes require that “the total fees collected by each board will as closely as possible equal




anticipated expenditures during the fiscal biennium.” Thus the boards do not have discretion to
increase or decrease fees other than to approxunate anticipated expenditures. A board’s expenditures
determine its fees.

o The statutes require that the commissioner of finance approve fee adjustments. The requirement
ensures that fees will in fact approximate expenditures.

e Boards’ appropriations must be approved by the legislature. Thus the legislature controls how much
boards may spend, which in turns controls the amount of the boards’ fees. '

If you have questions or comments on my response, please call me at 612 617-2117. Thank you for the

oppotunity to provide input.

Sincerely,

\,44//0 % Y 778

Julie Vikmanis
Executive Director




Possible revision to statutes to provide specific subject areas for rulemaking for Nursing Home |
Administrators Board |

144A.24 Duties of the Board.
The board of examiners shall:
[Continue current provisions a — g, then add the following:] 1
(h) Adopt. amend. or repeal rules as needed to regulate nursing home administration in the %

following areas: qualifications for initial licensure, education, examination. tempor: ermit, licensure

v by reciprocity, reinstatement oflicensure and licensure renewal; application requirements for initial

licensure, temporary permit, reinstatement of licensure, and licensure renewal; lapsing of a license:

continuing education requirements for licensees and for sponsors of continuing education programs:

requirements for academic institutions and programs offering courses for licensure: license and other

fees; practice without a license or other unlawful or unauthorized practice; grounds for disciplinary or
corrective 