









































































































































OPINION

f executive director, who is engaged for pay, spends more than five hours in any month or more than
$250 in a year for the purpose of influencing legislative action by communicating or urging others to
communicate with public officials the executive director will fall within the definition of a lobbyist under
Minn. Stat. § 10A.01, subd. 11, and must register with the Board.

If that is the case, the Board assumes that the corporation will meet the definition of a lobbyist principal
on the basis that it will spend more than $500 in a calendar year to compensate its executive director
for lobbying or on lobbying expenditures it authorizes the executive director to make.

47




48



THIS ADVISORY OPINION IS PUBLIC DATA
pursuant to Consent for Release of Information signed by requester

Issued to:

Mr. Ronald B. Sieloff
Sieloff and Associates, P.A. 1
Suite 938 Minnesota Building

46 East Fourth Street

- St. Paul, MN 55101

RE: Gift to official of computer mouse pad
April 26, 1996

ADVISORY OPINION # 235

SUMMARY

A gift to an official requésted by a lobbyist of a computer mouse pad described by the requester is
exempt from the prohibition of Minn. Stat. § 10A.071 because it is of insignificant value.

FACTS

s a registered lobbyist and the owner of a law firm, you ask the Ethical Practices Board for an advisory
opinion based on the following facts:

1. To promote your firm, you want to have the firm’s name, address, and telephone number printed on
a computer mouse pad along with promotional information and other data.

2. You want to distribute the mouse pad free to clients, prospective clients, selected members of the
general public, and to legislators and legislative staff, persons who are defined as officials under Minn.
Stat. §10A.071.

3. Your cost to produce and distribute the pad is approximately $2.70 each.
4. Your estimate of the retail value of a mouse pad is $3.00 to $6.00 each.

5. You ask the Ethical Practices Board whether distribution of the mouse pad to officials would
constitute a prohibited gift under Minn. Stat. §10A.071.
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ISSUE

Is a gift to an official of a computer mouse pad which costs the giver $2.70 exempt from the gift
prohibitions of Minn. Stat. §10A.071?

OPINION

The gift of a mouse pad, as described in the request is exempt from the gift prohibitions of Minn. Stat.
§10A.071 because it is a trinket or memento of insignificant value.

The gift in question is given by a law firm owned by a lobbyist. Because the lobbyist owns the law firm,
the Board considers the gift to be a gift requested by a lobbyist. Thus, unless the gift falls uinder one
of the exceptions provided in Minn. Stat. §10A.071, subd. 3, it is prohibited.

Itis the Board’s opinion that the only exception with application to the gift you contemplate is the
exception for “a trinket of memento of insignificant value” found at Minn. Stat. §10A.071, subd. 3(a)5.

The value to be considered is the value of the gift to the receiver. The cost to produce the gift may be
a factor in determining its value, but that cost is not conclusive. Estimates of the retail cost of a similar
item are also a factor in determining the value of the gift. Other information readily available to the
Board may also be considered. You estimate the retail cost of a similar mouse pad at $3 to $6. The
Board has verified that the mouse pads available from three local retail outlets sell for between $2 and
$4.97.

The Board finds that the gift is a trinket of insignificant value and falls within the exception for such gifts
provided in Minn. Stat. §10A.071, subd. 3(a)(5).
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b) (1994 Minn. Laws, ch. 377, sec.1)

RE: Application of gift prohibition to employment search
April 26, 1996

ADVISORY OPINION # 236

SUMMARY

The provisions of Minn. Stat. § 10A.071 prohibiting a promise of future employment made by a lobbyist
or lobbyist principal to an official do not prohibit bona fide employment search activities, including the
making and accepting of offers of employment.

- FACTS

As a member of the legislature, you ask the Ethical Practices Board (Board) for an advisory opinion
based on the following statement of facts:

1. You are an elected public official and are thus an official as defined in Minn. Stat. §10A.071.
" You do not plan to run for re-election at the end of your term.
3. You would like to begin searching for an job.

4. Some of the potential employers who you may contact or who may offer you positions are lobbyist
principals or lobbyists.

5. You ask the Board several questions about application of the gift prohibition of Minn. Stat. §10A.071
to your efforts to search for a job.

ISSUE

Does the gift prohibition of Minn. Stat. §10A.071, particularly the prohibition of a “promise of future
employment”, apply to an official’s right to seek employment and to solicit or accept employment offers
from lobbyists or lobbyist principals, or to the right of a lobbyist or lobbyist principal to offer employment
to an official? :

OPINION

No. It is the Board’s opinion that Minn. Stat. §10A.071 does not prohibit officials from engaging in bona
fide employment search activities which include seeking employment with and soliciting employment
offers from lobbyists or lobbyist principals. Neither does the statute prohibit lobbyists or lobbyist
principals from making bona fide offers of employment to officials or officials from accepting such
~ffers.
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In order to address this issue, the Board has considered the meaning of “a promise of future
employment”, which is a prohibited gift under Minn. Stat. §10A.071. The Board concludes that a
promise of future employment is not the same as a firm offer of employment which the job seeker may

accept and which then becomes a binding contract of employment.

A promise of future employment is a pledge of the promisor’s future intent, conferred on its beneficiary
without action by the beneficiary and without consideration from the beneficiary.

A bona fide offer of employment, on the other hand, includes with it the requirement that the offeree
give consideration in the form an agreement to perform services as an employee. Unlike a promise of
future employment, an offer of employment may be accepted by the offeree so as to create a binding
contract to perform the designated employment services on the specified terms and conditions.

52




THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Potential Conflicts of Interest for Public Official
May 31, 1996

ADVISORY OPINION # 237
SUMMARY

A potential conflict of interest under Minn. Stat. § 10A.07 arises only when an official’'s financial
interests or the financial interests of an associated business are substantially affected by an action or
decision taken by an official in the conduct of the official’s duties. In the absence of any associated
business or financial interest, an official’s action or decision will not raise a potential conflict of interest
issue.

FACTS

As a public official, you ask the Ethical Practices Board (“Board”) for an adwsory opinion based on the
following statement of facts:

1. You are a legislator, which makes you a public official as defined in Minn. Stat. § 10A.01, subd. 18.
You are also a member of a state board whose members are defined as public officials. As a public
official, you are subject to the provisions of Minn. Stat. §10A.07.

2. The state board on which you serve unanimously voted to grant a package of financial incentives to
a company in order to convince it to locate a new facility in Minnesota.

3. At the time of the vote, and presently, you have no financial interest in, or relationship with, this new
company. '

4. You have national, regional, and local contacts with individuals or entities which may be interested
in the products to be offered by the new Minnesota company. The new company has expressed
interest in retaining you on a compensated basis to assist it in making national, regional, and local
business contacts.

5. Because state funds are included in the financial incentive package awarded to the new company,
there is a possibility that compensation you would receive from the company might be viewed as
coming from those state funds.

6. You are concerned that a compensated contractual or employment relationship with the company
may raise conflict of interest issues.
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ISSUE

Would a compensated contract or employment relationship with the company described in the facts
give rise to conflict of interest issues under Minnesota Statutes Chapter 10A?

OPINION

No, entry into the contract or employment relationship you describe, in itself, would not give rise to
conflict of interest issues under Minnesota Statutes Chapter 10A. However, your proposed association
with the company could create future potential conflicts of interest.

Minn. Stat. § 10A.07 is the only provision of Minnesota Statutes Chapter 10A which deals with conflicts
of interest. Under its limited provisions, conflicts of interest arise only in the context of an official being
called upon to take an action or make a decision. A potential conflict of interest exists if the action to be
taken or the decision to be made would substantially affect the official’s financial interests or those of
an associated business, unless the effect on the official is no greater than the effect on others in the
same business classification, profession, or occupation.

Your action in awarding the financial incentive package to the company was taken at a time when you
had no financial relationship with the company (it was not an associated business of yours as defined in
Minn. Stat. § 10A.01, subd. 4 and you had no financial interest in it as defined in Minn. Rules
4515.0100, subp. 5); therefore, no potential conflict of interest existed.

Likewise, under Minn. Stat. § 10A.07, a potential conflict of interest would not arise as a result of your
acceptance of a compensated relationship with the company. Your acceptance of a relationship with
the company does not constitute an official action or decision on your part. Additionally, until after you
accept a compensated relationship with the company, it will not be an associated business of yours.
Thus, the two elements necessary to create a potential conflict of interest under Minn. Stat. § 10A.07
are missing. This is true regardless of whether or not state funds previously granted to the company
would be used to pay your compensation.

If you accept compensation of more than $50 in a month from the company, it will then be an
associated business of yours. In that event, if you are called upon in the future to take action or make a
decision on matters peculiar to the company, as opposed to general regulatory matters applicable to all
companies, a potential conflict of interest could arise. This situation could occur in your capacity as a
legislator or as a member of the state board on which you serve.

If a potential conflict of interest arises, you must prepare a written statement describing the matter
requiring action or decision and the nature of the potential conflict.

If the potential conflict arises as the result of a legislative action or decision you are called upon to
make, you must deliver this statement to the President of the Senate. If insufficient time is available to
provide the written notice, the same information must be communicated orally. At your request, the
senate may excuse you from taking part in the action or decision in question.

If the potential conflict of interest arises as the result of an action or decision you are called upon to
make in your capacity as a board member, you must prepare the statement described above. While
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Board’s opinion that to make the statement meaningful, you should deliver it to the chair of the board
n which you serve.

As a board member, you must abstain, if possible, from making a decision or taking action which
creates a potential conflict of interest. You abstain by assigning the matter to a subordinate, if possible,
or by requesting the appointing authority to designate another to determine the matter. In either case,
you would not chair a meeting, participate in a vote, or offer any motion or discussion on the matter
giving rise to the potential conflict of interest. Minn. Rules part 4515.0500.

If you are not permitted or are otherwise unable to abstain from action in connection with the matter,
you must file a statement describing the potential conflict and the action taken. This statement must be
filed with the Board within one week of taking the action. '

This opinion is specifically limited to interpretation of Minn. Stat. § 10A.07 as it relates to conflict of
interest issues you raise. While your request expresses concerns beyond the scope of Minnesota
Statutes Chapter 10A, the Board expresses no opinion on questions of public perception relating to
perceived conflicts of interest; legislative rules or customs which may have application; or the
application of statutes other than those which make up Minnesota Statutes Chapter 10A.
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ISSUE

Would a compensated contract or employment relationship with the company described in the facts
give rise to conflict of interest issues under Minnesota Statutes Chapter 10A?

OPINION

No, entry into the contract or employment relationship you describe, in itself, would not give rise to
conflict of interest issues under Minnesota Statutes Chapter 10A. However, your proposed association
with the company could create future potential conflicts of interest.

Minn. Stat. § 10A.07 is the only provision of Minnesota Statutes Chapter 10A which deals with conflicts
of interest. Under its limited provisions, conflicts of interest arise only in the context of an official being
called upon to take an action or make a decision. A potential conflict of interest exists if the action to be
taken or the decision to be made would substantially affect the official’s financial interests or those of
an associated business, unless the effect on the official is no greater than the effect on others in the
same business classification, profession, or occupation.

Your action in awarding the financial incentive package to the company was taken at a time when you
had no financial relationship with the company (it was not an associated business of yours as defined in
Minn. Stat. § 10A.01, subd. 4 and you had no financial interest in it as defined in Minn. Rules
4515.0100, subp. 5); therefore, no potential conflict of interest existed. ‘

Likewise, under Minn. Stat. § 10A.07, a potential conflict of interest would not arise as a result of your
acceptance of a compensated relationship with the company. Your acceptance of a relationship with
the company does not constitute an official action or decision on your part. Additionally, until after you
accept a compensated relationship with the company, it will not be an associated business of yours.
Thus, the two elements necessary to create a potential conflict of interest under Minn. Stat. § 10A.07
are missing. This is true regardless of whether or not state funds previously granted to the company
would be used to pay your compensation.

If you accept compensation of more than $50 in a month from the company, it will then be an
associated business of yours. In that event, if you are called upon in the future to take action or make a
decision on matters peculiar to the company, as opposed to general regulatory matters applicable to all
companies, a potential conflict of interest could arise. This situation could occur in your capacity as a
legislator or as a member of the state board on which you serve.

If a potential conflict of interest arises, you must prepare a written statement describing the matter
requiring action or decision and the nature of the potential conflict.

If the potential conflict arises as the result of a legislative action or decision you are called upon to
make, you must deliver this statement to the President of the Senate. If insufficient time is available to
provide the written notice, the same information must be communicated orally. At your request, the
senate may excuse you from taking part in the action or decision in question.

If the potential conflict of interest arises as the result of an action or decision you are called upon to
make in your capacity as a board member, you must prepare the statement described above. While
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THIS ADVISORY OPINION IS PUBLIC DATA
pursuant to Consent for Release of Information signed by requester.

Issued to: Minnesota Licensed Beverage Association, Inc.
2353 Rice Street, Suite 139
St. Paul, MN 55113

RE: Award of Plaque to Legislator
May 31, 1996

ADVISORY OPINION # 238
SUMMARY

The award of a plaque valued at $20 to $100 by a lobbyist principal to a legislator based on
performance of legislative duties is prohibited by Minn. Stat. § 10A.071.

FACTS

An association which is a lobbyist principal requests an advisory opinion from the Ethical Practices
Board based on the following facts provided in the request or conveyed by its representatives to Board
staff:

1. The association wishes to make an annual award of a plaque to a state legislator
based on the legislator's performance on issues important to the association’s members.

2. The plaque would designate the selected legislator as “legislator of the year” and
would have a cost of between $20 and $100.

3. The association asks whether the award of such a plaque is permitted under
Minnesota Statutes Chapter 10A.

ISSUE

Is the award of a plaque costing between $20 and $100 by a lobbyist principal to a legislator based on
performance of legislative duties permitted under Minn. Stat. § 10A.071?

OPINION
No, the award of the plaque described is not permitted under Minn. Stat. § 10A.071.

The plaque is a gift from a lobbyist principal to an official and is thus prohibited by Minn. Stat. §
10A.071, subd. 2, unless it falls under one of the exceptions to the prohibition.

An exception is provided in Minn. Stat. § 10A.071, subd. 3(a)(4), for plaques recognizing “individual
services in a field of specialty or to a charitable cause”. However, Minn. Rules part 4512.0100, subp. 4,

lits the definition of “individual services” to “services performed by an official outside of official duties”.
vince the association would award the plaque on the basis of legislative performance, this exception is
not applicable.
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The only other exception under which the plaque might be given is found in Minn. Stat. § 10A.071,
subd. 3(a)(5), which applies to a “trinket or memento of insignificant value”. It is the opinion of the

Board that a plaque costing at least $20 is of more than insignificant value and that this exception is not
applicable to the facts presented.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Replacement of destroyed campaign materials
June 28, 1996

ADVISORY OPINION # 239
SUMMARY

The receipt of insurance proceeds by a principal campaign committee is reported as miscellaneous
income. Use of insurance proceeds to replace destroyed campaign signs is reported as a
noncampaign disbursement.

FACTS

As a candidate with a registered principal campaign committee, you request an advisory opinion from
the Ethical Practices Board (“Board”) based on the following facts provided in your request:

1. You ran for office in 1990 and 1992 and your principal campaign committee had 500
political signs left over from those elections. The committee planned to use these signs
in your 1996 campaign.

2. The signs were destroyed in a fire while fhey were being stored in a machine shed on
your property.
3. You maintained insurance on your property which also covered the signs. Under the

insurance policy, a deductible is applicable to the entire claim.
ISSUE

How should the replacement of destroyed political signs through insurance proceeds be reported on a
principal campaign committee’s Report of Receipts and Expenditures?

OPINION

Insurance proceeds received by your principal campaign committee for the replacement of the
destroyed signs must be reported as miscellaneous income. The purchase of replacement signs up to
the amount of the insurance proceeds is reported as a noncampaign disbursement. Any cost to replace
the signs in excess of the insurance proceeds is a campaign expenditure.

If the destroyed signs are not replaced, or if replacement is not made within a reasonable time after
receipt of the insurance proceeds, expenditure of the proceeds must be reported as campaign
expenditures or noncampaign disbursements based on how they are spent.

Payment of insurance premiums, a campaign expenditure, creates a contract under which the insurer

ay become obligated to replace destroyed property. In practice, the replacement may be
accomplished by issuance of a check to the insured who then purchases the replacement. This two
step process does not shift attribution of the purchase from the insurance carrier to the insured.
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The only other exception under which the plaque might be given is found in Minn. Stat. § 10A.071,
subd. 3(a)(5), which applies to a “trinket or memento of insignificant value”. It is the opinion of the

Board that a plaque costing at least $20 is of more than insignificant value and that this exception is not
applicable to the facts presented.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Political Activity as bona fide occupational qualification
June 28, 1996

ADVISORY OPINION # 240
SUMMARY

A “bona fide occupational qualification”, as that phrase is used in Minn. Stat. § 10A.20, subd. 11, may
include a requirement that an employee who is a legislative lobbyist not be an endorsed candidate for
legislative office.

FACTS

As the authorized representative of an association, you request an advisory opinion from the Ethical
Practices Board based on the following facts provided in your request or conveyed by you to Board .
staff:

1. The association you represent is a Minnesota nonprofit corporation which exists
to promote the goals of its members.

2. Part of the association’s efforts on behalf of its members include employing
lobbyists who are engaged to influence legislative action.

3. In order to be credible and effective in their lobbying efforts, the association
believes that its employees who are lobbyists must: '

(a) avoid any appearance of political affiliation in the performance of
their lobbying activities; :

(b) avoid becoming involved in situations which might result in placing
their own interests or the interests of third parties in conflict with those of the
association;

4. These employees are required to devote full time and their best efforts to
representing the interests of the association and persuading members of the legislature
to vote in favor of the association’s positions.

5. One of the association’s lobbyist employees was recently endorsed by a major
political party as a candidate for the Minnesota legislature.

6. The association is concerned that a lobbyist who is an endorsed legislative
candidate will not be able to effectively continue the work of the association because of
the lobbyist’s political activity. The association includes among its concerns its belief
that:
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(a) the lobbyist will no longer be effective as a representative of the
association, since by accepting the nomination of a political party, the lobbyist
becomes a member of an opposition party for many legislators;

(b) the individual as a candidate may take positions which are in
opposition to those that the individual as a lobbyist would be required to advocate
on behalf of the association.

7. The association further believes that it would not be possible for a sitting
legislator to devote sufficient time during the legislative session to the association’s
lobbying efforts.

ISSUE

May a requirement that an employee who is a legislative lobbyist refrain from being an endorsed
candidate for the legislature be established as a “bona fide occupational qualification” as that phrase is
used in Minn. Stat. § 10A.20, subd. 11?

OPINION

Yes, a requirement that a legislative lobbyist employee refrain from being an endorsed candidate for
the legislature may be established as a bona fide occupational qualification under the facts stated
above.

Minn. Stat. § 10A.20, subd. 11, prohibits employers from taking certain actions against employees
based on the employees’ political activities. The prohibition is not applicable, however, “when the
political affiliation or viewpoint of the employee is a bona fide occupational qualification of the
employment.”

A bona fide occupational qualification concerning political affiliation may include an affirmative
requirement of, or the prohibition of, a political affiliation. The occupational qualification your
association asks about is a requirement that the employee not be affiliated with a political party as one
of its endorsed legislative candidates.

While it is the opinion of the Board that the stated requirement may be established as a bona fide
occupational qualification within the meaning of Minn. Stat. § 10A.20, subd. 11, the Board does not
render an opinion on whether the requirement has been effectively established with respect to any
particular employee of the association. Determination of that question requires interpretation of
principals of contract and other law not within the Board’s jurisdiction.

Issues you raise about the employee not having enough time to perform the association’s work are not

addressed by the Board because they do not relate to the employee’s political affiliation and, thus, do
not fall within the scope of Minn. Stat. § 10A.20, subd. 11.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Definition of first time candidate
July 26, 1996

~ ADVISORY OPINION # 241
SUMMARY

A candidate who raises and spends over $100 to seek nomination or election to a house seat in one
election cycle is not a first time candidate when seeking the same office in a different district in a
subsequent election cycle.

FACTS

As a candidate with a principal campaign committee registered with the Ethical Practices Board
(Board), you request an advisory opinion from the Board based on the following facts provided in your
request or contained in reports your previous committee filed with the Board.

1. In 1996 you registered a principal campaign committee with the Board for a
campaign for a seat in the House of Representatives in the 1996 elections.

2. Previously, in December of 1993, you registered a principal campaign committee
for a house seat for a district different than the one you currently seek.

2. In 1993 your previous committee raised $2,400 and spent $1,648.82. In 1994 the
committee raised $450 and spent $1201.18. The committee terminated at the end of
1994.

3. You indicate that your previous committee raised and spent this money to
influence your endorsement at the party’s endorsing convention. You did not win that
endorsement and did not file for election or make any further effort to be elected after
the convention.

ISSUE
Are you a first time candidate even though you previously registered a principal campaign committee
which raised and spent money in each of two years seeking nommatlon or election to a house seat in a
different district?

OPINION

No. First time candidate status does not apply to an individual who has sought nomination or election
to the same office previously.
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(a) the lobbyist will no longer be effective as a representative of the
association, since by accepting the nomination of a political party, the lobbyist
becomes a member of an opposition party for many legislators;

(b) the individual as a candidate may take positions which are in
opposition to those that the individual as a lobbyist would be required to advocate
on behalf of the association.

7. The association further believes that it would not be possible for a sitting
legislator to devote sufficient time during the legislative session to the association’s
lobbying efforts.

ISSUE

May a requirement that an employee who is a legislative lobbyist refrain from being an endorsed
candidate for the legislature be established as a “bona fide occupational qualification” as that phrase is
used in Minn. Stat. § 10A.20, subd. 11?

OPINION

Yes, a requirement that a legislative lobbyist employee refrain from being an endorsed candidate for
the legislature may be established as a bona fide occupational qualification under the facts stated
above.

Minn. Stat. § 10A.20, subd. 11, prohibits employers from taking certain actions against employees
based on the employees’ political activities. The prohibition is not applicable, however, “when the
political affiliation or viewpoint of the employee is a bona fide occupational qualification of the
employment.”

A bona fide occupational qualification concerning political affiliation may include an affirmative
requirement of, or the prohibition of, a political affiliation. The occupational qualification your
association asks about is a requirement that the employee not be affiliated with a political party as one
of its endorsed legislative candidates.

While it is the opinion of the Board that the stated requirement may be established as a bona fide
occupational qualification within the meaning of Minn. Stat. § 10A.20, subd. 11, the Board does not
render an opinion on whether the requirement has been effectively established with respect to any
particular employee of the association. Determination of that question requires interpretation of
principals of contract and other law not within the Board'’s jurisdiction.

Issues you raise about the employee not having enough time to perform the association’s work are not

addressed by the Board because they do not relate to the employee’s political affiliation and, thus, do
not fall within the scope of Minn. Stat. § 10A.20, subd. 11.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Legal defense fund for public official
July 26, 1996

ADVISORY OPINION # 242
SUMMARY
Donations given by or at the request of lobbyists or lobbyist principals to a legal defense fund
established for the benefit of public officials are prohibited gifts under by Minn. Stat. § 10A.071
when the fund provides benefits to public officials using those donations.

FACTS

As the representative of a group of individuals, you request an advisory opinion from the Ethical
Practices Board based on the following facts:

1. The group you represent is considering starting a legal defense fund which would
assist with the legal defense costs of public officials who have been accused of crimes.

2. Any public official assisted would not have any direct or indirect control of the
fund.
3. The fund would like to solicit and accept donations from lobbyists and lobbyist

principals as those groups are defined in Minn. Stat. § 10A.02, subds. 11 and 28,
respectively.

ISSUE

Are donations to a legal defense fund given by or at the request of lobbyists or lobbyist principals
prohibited gifts under Minn. Stat. § 10A.071?

OPINION

Yes, at the time the donations are conveyed to a public official or used to provide services to a public
official, a prohibited gift results.

A lobbyist or lobbyist principal cannot directly give or request another to give a public official a gift of
money for legal defense costs or a gift of the legal services themselves. The former would be a
prohibited gift of money; the latter a prohibited gift of services.

Where a gift would be prohibited if given directly, the prohibition cannot be overcome by the
tablishment or use of some conduit through which the gift is passed. This concept was codified into
wiinnesota Rules, part 4512.0300, which states that a gift is considered to be given by the individual or
association paying for it.
65




Under the facts you suggest, a lobbyist or lobbyist principal would transfer money to the fund with both
the knowledge and the intention that it be used for the direct benefit of public officials. The fund would
then pass the benefit on to the public official to complete the gift transaction. The substance of the
transaction is that the lobbyist or principal is the entity paying for the legal services, making the gift
prohibited.

None of the exceptions provided in Minn. Stat. § 10A.071, subd. 3, are applicable to remove the
described gift from the general prohibition.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Candidate without public subsidy agreement exceeding campaign spending limit

~ August 20, 1996
ADVISORY OPINION # 243 \

SUMMARY
A candidate may sign a public subsidy agreement even if the limits it inposes were exceeded in a
previous year.
FACTS

As the treasurer for a candidate’s principal campaign committee, you request an advisory opinion from
the Ethical Practices Board (Board) based on the following facts:

1. The candidate will be running for election in 1996 and has not signed a public
subsidy agreement for the current election cycle.

2. Last year the principal campaign committee spent more money on campaign
expenditures than would have been permitted if the candidate had a signed public
subsidy agreement filed with the Board.

3. This year the candidate is within the spending and contribution limits applicable to
candidates who have signed and filed public subsidy agreements.

4, The candidate is now considering signing a public subsidy agreement and
participating in the public subsidy program.

ISSUE
May the candidate sign and file a public subsidy agreement and participate in the public subsidy

program even though the committee spent more in a prior year than would have been permitted if the
candidate had a public subsidy agreement in place during that year?
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OPINION

Yes. The statutes do not specifically prohibit the candidate from signing a public subsidy agreement
and participating in the public subsidy program in such a situation.

The Board reaches this conclusion only because the adoption of administrative rules to implement the
intent of the statute has not been completed; not because the conclusion reflects the statutory intent.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Use of Ethical Practices Board Data
ADVISORY OPINION # 244

Approved at September 20, 1996 Board Meeting
Signed October 12, 1996
SUMMARY

The use of Ethical Practices Board data on a worldwide web site providing political information to
citizens is related to political activity and is not prohibited under Minn. Stat. § 10A.02, subd. 8e.

FACTS

As the representative of ah organization, you request an advisory opinion from the Ethical Practices
Board based on the following facts:

1. The organization you represent is considering the creation of an advertising-
supported worldwide web site on the internet.

2. The site would include information relating to politiCs in Minnesota and would be
free to visitors to the site.

3. Visitors to the proposed site could see advertisements from sponsors of the site
and could follow links from those advertisements to the sponsors’ sites for additional
information.

4. Your organization would like to incorporate into your site information from reports
or statements filed with the Board.

5. The data your organization wishes to use in its site may include data from reports
and statements filed by lobbyists, lobbyist principals, political committees and funds
(including candidate’s principal campaign committees and party units), and others.

ISSUE

May you use data obtained from reports and statements filed with the Board on a free, advertising
supported, internet site dedicated to presenting Minnesota political information?
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OPINION

Yes, use on the described worldwide web site of data obtained from reports and statements filed with
the Ethical Practices Board is a permitted use for a purpose related to political activity.

Minn. Stat. § 10A.02, subd. 8e, prohibits use for a “‘commercial purpose” of information copied from
reports or statements filed with the Board. However, the statute provides that “commercial purpose
does not include purposes related to . . . political activities. . . “.

Your use of Board data is to provide a source of Minnesota political information which may be accessed
by all interested persons without charge. Use of Board data for this purpose is related to political
activities and is not prohibited by Minn. Stat. § 10A.02, subd. 8e.

The Board requests that you include on your site appropriate notices that the commercial use of the
data is prohibited by statute, so that visitors to your site do not inadvertently violate the law.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Gift of plaque to official

ADVISORY OPINION # 245
August 23, 1996

SUMMARY

A plaque awarded by a lobbyist principal to a legislator based on individual services in the field of fire
service falls within an exception to the general prohibition of gifts by lobbyist principals to officials.

FACTS

As a lobbyist representing a lobbyist principal, you request an advisory opinion from the Ethical
Practices Board based on the following facts:

1. The principal you represent has an interest in matters related to the field of fire
service. You describe fire service as including such areas as fire safety and prevention,
fire fighting, and education and training related to fire service.

2. Your principal is exploring the possibility of giving a recognition plaque to a
legislator based on service in the field of fire service. A proposed recipient has not yet
been identified, however, you suggest that the selection may be based on actual
participation in a fire service organization, or on a course of activities dedicated to the
support of fire service.

3. Selection of the recipient would not be made based on votes or performance in
the legislature, including bill drafting or making speeches as a part of the legislative
process.
4. The plaque itself will include a decorative axe on its front, with a medallion
representing the four fire services. The cost of the plaque is estimated at between $150
and $200.

ISSUE

Is the award of a plaque as described in the facts permitted as an exception to the general gift
prohibition established in Minn. Stat. § 10A.071?

OPINION

Yes, the plaque falls within the exception provided in Minn. Stat. § 10A.073, subd. 3(a)(4).
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Gifts to officials, including plaques, are generally prohibited by Minn. Stat. § 10A.071. However an
exception is provided in subd. 3(a)(4) of the statute for “a plaque or similar memento recognlzmg
individual services in a field of specialty or to a charitable cause”.

The award must include an inscription recognizing the service of the individual in order to be considered
a “plaque or similar memento”. Minnesota Rules, part 4512.0100, subp. 5, states that a “plaque or
similar memento” is “a decorative item with an inscription recognizing an individual for an
accomplishment”.

You state that the award will not be made based on legislative service or responsibilities. Thus the
award will be based on “individual services”, which, according to Minnesota Rules, part 4512.0100,
subp. 4, means “services performed by an official outside of official duties”.

Finally, you state that the services being recognized relate to the field of fire service. Minnesota Rules,
part 4510.0100, subp. 2, states that “field of specialty means a vocation, profession, trade, craft, or
avocation of the individual”. If the official who you award has made fire service an avocation and
provides services in that field, the requirements of the definition would be met.

The exception for plaques provided in Minn. Stat. § 10A.071, subd. 3(a)(4) does not include a
restriction based on the value of the award.

72




Issued to:

THIS ADVISORY OPINION IS PUBLIC DATA
pursuant to Consent for Release of Information signed by requester.

Sarah Janecek

Minnesota Political Press, Inc.

26 East Exchange Street, Suite 120
St. Paul, MN 55101

RE: Gift to officials of guide to the Minnesota legislature

ADVISORY OPINION # 246
September 20, 1996

SUMMARY

A gift to officials by a lobbyist of a legislative directory falls within the exception to the gift
prohibition as information to assist an official in the performance of official duties.

FACTS

As the representative of an association, you request an advisory opinion from the Ethical Practices
Board (Board) based on the following facts:

1. You are the president and sole shareholder of Minnesota Political Press, Inc., a
Minnesota corporation which publishes Politics in Minnesota: The Directory. The
Directory is a comprehensive guide to the Minnesota Legislature.

2. Minnesota Political Press, Inc. is not a lobbyist principal, however you are a
lobbyist registered with the Board.

3. The Directory is a 500-plus page guide which includes legislative district maps;
profiles of districts including information about major employers and special district
concerns; and demographic and voting information by district.

4, The Directory also contains information about legislators, including election
history; member addresses, committee assignments and other member information; and
political analysis and key issue voting records of each legislator.

5. The Directory also includes other general information about the legislature such
as committee rosters; lists of committee staff members, lobbyists, and press corps
members; frequently called numbers; and similar data.

6. The Directory includes advertising which, in part, supports the cost of its
production and distribution. [t will be sold to the public for $19.95 per copy.

7. Minnesota Political Press, Inc. would like to give copies of The Directory free to
members of the legislature and other officials as defined in Minn. Stat. § 10A.071, subd.
1(c).
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ISSUE

Is the gift of a copy of The Directory to an official prohibited under Minn. Stat. § 10A.071?
OPINION

No. The Directory is a gift under Minn. Stat. § 10A.071, however it is not prohibited because it falls
within the exception to the gift prohibition provided in Minn. Stat. § 10A.071, subd. 3(a)2.

Minn. Stat. § 10A.071, subd 3(a)2, provides that a gift is not prohibited if the gift is “services to assist an
official in the performance of official duties. . .”. The Board has included within this exception, the
provision of informational materials. (See advisory opinions #156 and #204.) The materials you
propose to provide are information which will assist an official in the performance of official duties and
fall within the exception.

Minn. Stat. § 10A.071 governs only those gifts to officials which are given or requested by a lobbyist or
a lobbyist principal. You state that Minnesota Political Press, Inc. is, itself, neither a lobbyist or a
lobbyist principal. However, there may be situations where the relationship between a lobbyist and an
association is so close that the acts of the lobbyist cannot be separated from those of the association.
The facts of this request present such a situation making the proposed gift a gift from a lobbyist. (See
also, revised advisory opinion #171.)

While not prohibited, the proposed gift must be reported as a gift from a lobbyist to an official. If it is
not attributable to a particular entity you represent, it must be reported on your report of disbursements
from personal funds.
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Political committee use of free world wide web page

ADVISORY OPINION # 247
September 26, 1996

SUMMARY

Use by a party unit or a principal campaign committee of a service provided without charge to the
public and to civic organizations does not result in a contribution to the committee or a gift to the

candidate.

FACTS

You are the chair of a political party unit. On behalf of the party unit and some of the party’s
candidates, you request an advisory opinion from the Ethical Practices Board based on the following
facts:

1. Geocities is a for-profit provider of internet services. Its web site is supported in
part by on-line advertising, some of which may be placed by companies which are
lobbyist principals.

2. As a service to the internet community as a whole, Geocities offers free world
wide web home page space to individuals and civic organizations.

3. There is no cost to the home page holder, and the service is available to any
individual or civic organization requesting it.

4. Your party unit and some of the party’s candidates would like to accept Geocities
offer of free home page space for use by their political committees.

ISSUE

May a political committee, including a principal campaign committee, accept free world wide web home
page space from Geocities under the terms described in the facts without violating the provisions of
Minnesota Statutes, chapter 10A?

OPINION

Yes, your party unit and the candidates’ principal campaign committees may accept the Geocities home
page space offer.

~.ue service in question is available to civic organizations and to the public as a whole without charge
and without restrictions as to who may use the service. The acceptance of such a service by a political
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committee does not result in a contribution to the committee from the service provider. (See also,
advisory opinion #154.)

The gift prohibitions of Minn. Stat. § 10A.071 are not applicable to the facts you present. Even if the
services provided were recognized as a contribution, it would be a contribution to the committee
involved, not to an individual. Party units are not subject to the provisions of Minn. Stat. § 10A.071, and
contributions to principal campaign committees are specifically excluded from the general prohibition by
the exception provided in Minn. Stat. § 10A.071, subd. 3(@)(1).
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THE FOLLOWING PUBLICATION DOES NOT IDENTIFY
THE REQUESTER OF THE ADVISORY OPINION, WHICH IS NONPUBLIC DATA
under Minn. Stat. § 10A.02, subd. 12(b)

RE: Campaign Expenditures and noncampaign disbursements
ADVISORY OPINION # 248
SUMMARY

Costs associated with educating candidates and legislators on issues of interest to a public official are
not included in the noncampaign disbursements defined in Minn. Stat. § 10A.01, subd. 10c. However,
appropriate use of campaign funds is governed primarily by Minn. Stat., chapter 211B, which is not
within the Board’s jurisdiction. Constituent services are defined in Minn. Rules, part 4503.0100, subp.
6, and must actually provide a service to the constituent. Certain contributions from entities not
registered with the Board may be accepted by principal campaign committees if statutory requirements
are met.

FACTS

As a legislator, you request an advisory opinion from the Ethical Practices Board based on the following
facts:

1. You are particularly interested in a number of legislative issues that you believe are
important to the whole state.

2. You are considering contacting other legislators or candidates in the current election to
educate them about these issues. You believe that your efforts may have the following
effects, some of which you recognize may be indirect:

A. candidates you talk to may have a better chance of getting elected
because they are better educated on the issues;

B. legislators (including newly elected legislators) who you have contacted
may be more willing to support your position on these issues in the legislature;

C. your own chances of re-election in your next general election may be
enhanced if you are successful in your efforts.

3. Your efforts to inform legislators or candidates would be performed by yourself or by
others as volunteers. Some costs would be incurred in conducting these activities.

4. You also are considering the design of various written materials your committee might
produce and you ask direction from the Board about defining constituent services.

5. You also wish.to know what contributions you may accept from entities not registered
with the Board.
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ISSUE ONE

Can contributions received by your principal campaign committee be used to educate and inform other
legislators and candidates about legislative issues in which you are interested?

OPINION

Use of campaign funds is governed primarily by Minnesota Statutes, chapter 211B, the Fair Campaign
Practices Act, which is not under the Board’s jurisdiction. To determine whether the proposed use is
permitted under chapter 211B, you will need to consult your own legal advisors.

Chapter 211B does permit use of campaign funds for those items defined as noncampaign
disbursements in Minn. Stat. § 10A.01, subd. 10c, a statute which is within the Board's jurisdiction.

The Board has reviewed the noncampaign disbursement categories, and concludes that no category
includes the activities you describe without expanding its definition significantly. Thus, the activities you
describe are not permitted as noncampaign disbursements.

ISSUE TWO
How can you determine if the provision of written material is a constituent service?
OPINION
Minnesota Rules, part 4503.0100, subp. 6, defines constituent services as follows:

"Services for a constituent” means services performed or provided by an incumbent legislator or
constitutional officer for the benefit of one or more residents of the official's district. "Services
for a constituent" do not include gifts, congratulatory advertisements, charitable contributions, or
similar expenditures.

In order to be a constituent service the item must, in fact, serve the constituent in some way. Acts which
are primarily designed to enhance the giver's reputation (and presumably the chances for re-election)
are not services to constituents.

What a written piece actually says will often determine whether it provides a service to the constituent
or is for the purpose of influencing the nomination or election of the candidate. If the primary purpose
of the piece is to influence the nomination or election of a candidate, it does not provide a constituent
service. In some cases it may not be readily apparent whether a piece constitutes a valid constituent
service or not. To give an opinion in more specific terms, the Board would need to examine specific
examples of proposed materials.
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ISSUE THREE

May your principal campaign committee accept contributions from non-corporate entities which are not
registered with the Board?

OPINION

Yes, under certain circumstances your principal campaign committee may accept contributions from
non-corporate entities which are not registered with the Board.

Contributions from a sole proprietorship may be accepted and are considered contributions from the
owner of the proprietorship. Such contributions are subject to all of the statutory provisions applicable
to contributions from the individual owner. Contributions made in the name of the proprietorship are
aggregated with those made in the name of the owner for the purpose determining the amount of the
owner’s total contributions. '

Contributions from associations, as defined in Minn. Stat. § 10A.01, subd. 3, which are not
corporations, and which are not registered with the Board may be accepted up to $100.

Your principal campaign committee may not accept a contribution of more than $100 from an

unregistered association unless the association provides, at the time of the contribution, a statement in

lieu of registration as provided by Minn. Stat. § 10A.22, subd. 7. The statement provides financial

disclosure in essentially the same manner as is provided by registered political committees and political

funds. If the unregistered association provides this statement, its contribution limit is the same as that
a registered political committee or political fund. -
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