
























































APPENDIX A - RIGHT TO REPRESENTATION

Right to Representation

The defense of accused persons is constitutionally mandated and
must be provided even when such costs are borne by the public.
The right to representation by counsel was established under the
Constitution by three United States Supreme Court decisions. In
Gideon v. Wainwright, 372 U.S. 335 (1963), the United States
Supreme Court held that the Sixth Amendment right to counsel was
applicable to the States, through the due process clause in all
felony prosecutions. Juveniles were accorded the right to
counsel by the Court in In re Gault, 387 U.S. 1 (1967).
Subsequently, in Argersinger v. Hamline, 407 U.S. 25 (1972), the
Court further extended the right to counsel to those misdemeanor
cases that can lead to imprisonment.

Under Minnesota law, all individuals accused of a felony, gross
misdemeanor, or misdemeanor are entitled to be represented by an
attorney. Individuals undergoing civil commitment, paternity,
non-support or contempt proceedings and juveniles subject to
judicial proceedings, are also entitled to representation by an
attorney. If a defendant in one of the above proceedings
demonstrates an inability to pay for the services of a private
attorney, the Court will appoint a Public Defender to represent
that individual (Minnesota Statutes § 611.14 - 611.18). It is
estimated that 90% of those charged with crimes in the State of
Minnesota are indigent and require public defense counsel.

The Public Defender "system" is an integral part of the State of
Minnesota's justice system and has a profound impact on the lives
of thousands of poor people. Public defense, however, is perhaps
the least popular area of public expenditure. Yet, it is a
public service guaranteed as a fundamental right under the United
States Constitution, and as such, public defender representation
cannot be denied to poor people who meet indigency standards.
Thus, it is important to state that the public defender system
does not and cannot control its client intake. Rather, public
defender caseloads are controlled by external circumstances, such
as Constitutional mandates, Legislative policies, Supreme Court
Rules, Sentencing Guideline changes, Statutory changes, judicial
calendaring changes and Department of Corrections policies, etc.,
which the Board does not direct.

Equally important, the current system of Legislative Biennial
appropriations for the Board of Public Defense is extremely
difficult to adminsiter since many variables that increase
caseloads, such as local funding of police and prosecutors, occur
on an annual or in some caes, a six month budget cycle. For
example, when a City decides to add more police officers or a
County decides to add more prosecutors to concentrate on drug
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arrests, the Public Defender systme within that locality has no
ability to match those increased services under the current State
budgeting system. Another example is money collected and used by
prosecutorial and police agencies as a result of forfeitures. 1In
many cases, the use of this money is outside the budget review of
the local governmental entity. The availability of forfeiture
money to police and prosecutors allows those agencies to either
add additional personnel to their departments or increase their

services, without the defense having an opportunity to do the
same.

The rapid increase of individuals charged with crimes and
eventually incarcerated directly affect the ability of the Board
of Public Defense to provide adequate and competent
representation to their indigent clients. Effective
representation is required by Supreme Court Rules, American Bar
Association Standards, and Rules of Professional Responsibility.
Under existing budget conditions, the public defense system
within the State is in serious jeopardy of failing to provide
constitutionally mandated services. This is the paramount issue
for the Board of Public Defense in the upcoming year.
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APPENDIX B - HISTORY OF THE MINNESOTA
PUBLIC DEFENDER SYSTEM

History of the Minnesota Public Defender System

The foundation of Minnesota's system for the delivery of indigent
criminal defense services to the poor was established in the mid-
1960's. In 1967, the Judicial Council of Minnesota was created
by the Minnesota Legislature. The purpose of this Council,
comprised of Minnesota Supreme Court members, was to oversee the
public defender system in operation at that time. 1In 1978, the
Judicial Council was empowered by the Legislature to prepare
funding proposals and to distribute appropriated money for non-
profit criminal and juvenile defense corporations, which
primarily serve minority populations located throughout the
State.

Eventually, the Court became concerned about conflicts between
its role in overseeing public defender services and its judicial
function. In 1981, the Judicial Council recommended to the
Legislature that it create a Board of Public Defense to supervise
and review public defense operations throughout the State.
During that year, legislation was enacted creating the Board of
Public Defense and charging it with the responsibility of
appointing the State Public Defender and six Judicial District
Chief Public Defenders. It also mandated that the Board approve
and certify budgets for each Judicial District Public Defender
office under its jurisdiction.

The public defense system was, at this point, a combination of
several systems delivering state mandated programs. In Hennepin
and Ramsey Counties the county boards determined the budget and
policy of the public defender offices, which provided felony,
gross misdemeanor, misdemeanor and juvenile defense. In six
other judicial districts the Board of Public Defense set the
budget and therefore the county tax level for felony and gross
misdemeanor public defense services. In the two remaining
judicial districts, district court judges assigned attorneys to
individual cases at an hourly rate. The "appointed counsel"
system was also used for juvenile and misdemeanor cases outside
of Hennepin and Ramsey counties.

In 1987, the Minnesota Legislature expanded the Board of Public
Defense's statutory authority (Minnesota Statutes §611.215 -
611.27). The legislation modified the Board's membership,
created an administrative office, instituted greater oversight in
regard to the State Public Defender's Office, created two new
Judicial District Public Defender positions and offices (Third
and Eighth), mandated new standards regqulating the offices and
conduct of all public defender organizations and established new
reporting, budgeting and funding processes. These legislative
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changes created greater administrative oversight of public
defender activities and significantly expanded the role of the
Board in governing public defender organizations in Minnesota. A
second step was taken by the Legislature in 1987 with the
appropriation of over $800,000 of State funds to assist those
counties that were in a "distressed situation."

The 1988 Legislature created two committees, the State and Local
Services/Fiscal Responsibility Study Committee instituted by the
Governor's Council on State and Local Relations, and the Supreme
Court State Financing Task Force created by Chapter 582, Section
2, which examined the existing funding of public defender systems
statewide. The primary issue they examined was whether or not
Counties should continue to pay for mandated public defender
programs. Both of these committees recommended that the State
should begin a process of funding Judicial District Public
Defender Offices in order to unify the provision of defense
counsel to poor people in Minnesota.

The 1989 Minnesota Legislative Session made a number of sweeping
changes in regard to public defender programs. Most importantly,
it adopted the basic principle of the Committees' recommendations
and began a phased approach to State financing of the costs of
the trial court public defender system. The Legislature
appropriated $16,910,000 of State funds to the Board of Public
Defense to provide representation in all Judicial Districts for
indigent felony and gross misdemeanor cases as well as
representation of juveniles and misdemeanants in Hennepin and
Ramsey Counties. These funds became available for distribution
to the Judicial Districts on July 1, 1990. With the exception of
the Second, Fourth, and Eighth Judicial Districts, the
responsibility for misdemeanor, juvenile and other cases
requiring appointment of counsel remained with individual
counties. In order to properly administer the newly implemented
statewide system, the Legislature in 1989 also appropriated
$100,000 to the Board of Public Defense to conduct a weighted
caseload study.

The public defender system in Minnesota is comprised of four
basic organizational entities: State Public Defender's Office;
ten Judicial District Public Defender Offices; five Public
Defense Corporations; and eighty-seven local appointed counsel
systems. Although the primary goal of all these offices and
corporations is to provide quality legal services to indigent
people, the make-up of their staff and administrative services is
quite diverse.

For example, the State Public Defender's Office operates
primarily at the appellate level, handling direct appeals of
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felony and gross misdemeanor convictions, sentencing appeals,
parole revocation and restructuring hearings. 1In addition to
appellate services, the State Public Defender's Office also
offers civil legal services to indigent prison inmates. The ten
Judicial District Public Defender Offices function mostly at the
trial court level and handle all indigent felony, gross
misdemeanor, extradition, and probation violation cases. Three
of the ten Judicial District Public Defender Offices (Second,
Fourth and Eighth) also defend juvenile and misdemeanor cases.
The five Public Defense Corporations specialize in serving
minority indigents in Minneapolis, St. Paul, and native American
Indian Reservations in northern Minnesota.

The State Public Defender's Office and the Second (Ramsey) and
Fourth (Hennepin) Judicial District Public Defender Offices
employ predominantly full time attorneys to provide public
defender services. In contrast, the eight other Judicial
District Public Defender Offices rely on agreements with private
attorneys to serve on a part time basis as public defenders. The
five Public Defense Corporations employ attorneys and support
staff through their status as non-profit corporations.

Some public defender organizations were instituted years ago and
thus have stable and experienced staff, while the inception of
other offices is relatively recent (e.g., the Third and Eighth
Judicial District Public Defender Offices, created in 1987). To
insure the quality of public defense services statewide, the
Board of Public Defense was developed to provide public defender
organizations with policy standards for effective and competent
representation of indigent defendants. Although the Board has
administrative and jurisdictional oversight of all public defense
organizations in the State, its purpose is not to replace local
offices with a centralized bureaucracy; e.g., it is not involved
in intraoffice hiring or issuing employee paychecks.
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APPENDIX D - "THE STILLWATER 25" PUBLIC DEFENSE CRISIS

STATE OF MINNESOTA
OFFICE OF THE STATE PUBLIC DEFENDER

Minnesota State Public Defender In Cooperation with L.A.M.P.
John M. Stuart (Legal Assistance to Minnesota
Telephone: (612) 625-5008 Prisoners) in Civil Legal Matters
The Law School, Univ. of Minnesota
Attorneys: Telephone: (612) 625-6336
Lawrence Hammerling Attorneys:

Deputy State Public Defender James R. Peterson, Director
Mark F. Anderson Philip Marron, Co-Director
Susan K. Maki
Marie L. Wolf
Cathryn Middlebrook In Cooperation with L.A.P.

Scott Swanson (Legal Advocacy Project)
Susan L. P. Hauge in Prison Disciplinary Matters
Charlann E. Winking The Law School, Univ. of Minnesota
Telephone: (612) 627-5416
Attorneys:
Ronald H. Ortlip, Managing Attorney
January 2, 1992 Margaret Van Demark
Rick Gallo
Patricia J. Hughes
Re: The "Stillwater 25" Public Defense Crisis Lyponel Horxia

Recently you may have read the enclosed news story, or heard from
county officials that the counties of the Tenth Judicial District
are being assessed for public defender costs. This situation
arises from one very complex case, in which 25 inmates of the
Stillwater Prison are charged with 164 felony counts of
racketeering, drug dealing, and extortion.

On November 25, Chief District Public Defender Jon Erickson and I
appeared before Judge R. Joseph Quinn to ask him to take the
extraordinary step of assessing the counties. I am sending you
the transcript of that hearing so you can see for yourself,
exactly what happened.

Before taking this step, our administration recruited volunteer
attorneys from the First, Second, and Seventh Judicial Districts,
and the state public defender's office. The Fourth District
(Hennepin County) was unable to help because they have six
related cases which caused a conflict of interest.

Each of the offices that provided volunteer staff attorneys is
already seriously overlaoded:

- First District: 17 "part-time" lawyers doing the work of
16.5 "full-time" lawyers. :

= Second District: Higher public defender caseloads than New
York City.

The Law School, University of Minnesota, 229 19th Ave. So., Minneapolis, MN 55455
FAX: (612) 626-0241
An Equal Opportunity Employer
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- Seventh District: After several years with no murder cases,
they have had 10 in one year -- this is the district
including St. Cloud.

- State Public Defender's Office: Appeals up 50% since 1986,
staff up 5%. New record for number of appeals, October,
1991.

I can't tell you how much I personally appreciate people from
these offices pitching in to help solve the problem in the Tenth
District. Even with their help, however, the state system of
public defense did not have the resources to do the job by
itself. ’

The legislature has provided that when state funds for public
defense are not adequate, the counties of the affected judicial
district must contribute. I believe we will always need some
kind of emergency, contingency plan like this, because (1) The
constitutional law governing our operations is that each
individual indigent defendant is entitled to representation by
counsel; and (2) We have no way to control the number of cases
that come in.

Unfortunately, in recent years the funding for this basic right
has not been able to be maintained at an adequate level,
considering that every public defense agency is setting new
caseload records every day. Society's desire to crack down on
crime and drugs inevitably increases the demand on our limited
resources. -

Our nation's belief that rich and poor alike are entitled to
justice in the courts is central to our values. The women and
men who work in Minnesota's public defender system are struggling
to uphold this ideal every day. Right now, however, we have our
backs to the wall.

I would be glad to talk this situation over with you at your
convenience, as would our Chief Administrator, Dick Scherman,
whom you can reach at (612) 349-2565. Meanwhile, I hope this
letter and these enclosures give you a better idea of the
circumstances involved in our request for the counties of the
Tenth Judicial District to provide additional funding for public
defense services.

Sincerely,

John M. Stuart
Minnesota State Public Defender
JMS /pmw
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