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EXECUTIVE SUMMARY

The Sentencing Guidelines have been In operation since May 1, 1980. The purposes of these
guidelines are to 1) reduce sentencing disparity for those convicted of felonies; 2) establish
proportionality in sentencing by recommending harsher sanctions for serious person offenders
and property offenders with lengthy criminal history records; 3) provide certainty and truth In
sentencing so that it is known what period of time wil be served when sentence is
pronounced; and 4) coordinate sentencing practices with the correctional resources made
available by the legislature. The eleven member commission continues to monitor and evaluate
sentencing practices, modify the guidelines when necessary, and provide information and
training to interested parties.

The 1988 Legislature passed numerous laws that were ranked by the Commission. New felonies
were created for a second or subsequent fleeing of a police officer and terroristic threats
with a replica firearm. Both offenses carry a statutory maximum of one year and one day and
were ranked by the Commission at severity level |. Also ranked at severity level | is the new
felony of unauthorized connection to a cable communications system. Two new felonies were
ranked at severity level V: Check Forgery over $35,000 and Financial Transaction Card Fraud
over $35,000. Five other new felonies were placed on the unranked offense list because the
Commission believed that these offenses would occur infrequently and that circumstances would
vary greatly from case to case.

The Commission has adopted a set of modifications to the guidelines that are the most
substantive and far-reaching changes since the guidelines were flrst implemented in 1980.
These modifications, that will go into effect August 1, 1989, absent any legislative action to
the contrary, address the following: 1} the recent concerns of the public on the appropriate
sentences for violent offenders; 2) the problem of increasing prison populations; and 3)
numerous problems related to the criminal history score computation that had been identified
previously but not yet addressed through guidelines medifications. The Commission recognizes
that changes to the guidelines will have implications for the entire sentencing system. Thus,
the Commission has chosen to present the adopted modifications as a package; cne that
addresses multiple problems within the context of the goals and structure of the sentencing
guidelines and the mandate of the legislature. The Commission believes this systematic
approach is essential for assuring that conflicting concerns are fairly assessed and balanced.

The Commission, to address the first concern above, adopted major changes to the sentencing
guidelines grid. Durations at severity level VI, criminal history score of zero, were doubled
from 24 months to 48 months with increases of 10 months for every additional criminal history
point up to six. Durations at severity level VIII, criminal history score of zero, were doubled
from 43 months to 86 months with increase of 12 months for every additional criminal history
point up to six.

The Commission adopted a weighting scheme that is believed will assure a greater degree of
proportionality in sentencing. Offenders who have a history of serfous felonies are considered
more culpable than those offenders whose prior felonies consist primarily of low severity,
nonviolent offenses. The weight of the prior felony will depend on its severity level; ie., 2
points for severity levels VII - X, 1 1/2 points for severity levels VI - VH; 1 point for
severity levels Il - V, and 1/2 point for severity levels | - . This modification addresses
all three concerns noted abaove.

The Commission adopted a modification to restructure the misdemeanor point. The Commission
has been consideting the problem of unreliable and inconsistent information regarding
misdemeanors and gross misdemeanors for some time. Although there have been numerous
suggestions to eliminate the misdemeanor point because of wide disparity in the recording and



collection of these priors, the Commission believes that at this time, there is still merit for
retaining the misdemeanor point because of the relevance it may have to felony activity. The
Commission developed a Misdemeanor and Gross Misdemeanor Offense List that includes those
offenses that are paricularly relevant in the consideration of the appropriate guideline
sentence. The weight of prior gross misdemeanors was also reduced to create a more
proportional weighting scheme. This restructuring should reduce some of the disparity that
results from the wide range of misdemeanor type activity that can currently be included to
make up the misdemeanor point. This modification addresses the second and third concerns
noted above.

One of the concerns of the Attorney General's Task Force on the Prevention of Sexual
Violence Against Women (Task Force) involved the sentencing of offenders who had a juvenile
history reflecting violent offenses. This concern had been ralsed previously hy the Minnesota
Police and Peace Officers Association as well as other groups and individuals. The Commission
has struggled with this issue because on a philosophical basis, a young aduit who has a prior
violent juvenile record, consisting of offenses committed while that offender was 16 and/or 17
years of age, should be held more accountable. However, the Commission is concerned about
the differences in the rights afforded offenders in juvenile court as opposed to adult court
and the varying procedures used in various jurisdictions. Because of the concern over due
process rights, the Commission chose to adopt a change to the juvenile history point on a
somewhat modest basis. Offenders who have at least one prior serious person offense among
the other prior juvenile offenses committed after their sixteenth birthday, are eligible to
receive up to two points for offenses committed and prosecuted as a juvenile.

The Commission adopted a new mitigating factor for use as a dispositional departure reason.
This departure factor allows for a judge to depart from the guidelines for nonviclent crime
spree offenders who have not been previously sanctioned in the community af least once or
twice. This policy change addresses the third concern above with respect to the problem of
the increasing impact that the criminal history score continues to have on who goes to prison.

The Commission amended an aggravating factor to clarify that the sentencing judge may
depart from the sentencing guidelines when the offender is a repeat sex offender.

The Commissicn added commentary to require that judges provide reasons for departure beyond
the single reason of "amenable to probation® or "unamenable to probation." These reasons
could be closely related to social and economic factors and the Commission would like the
court to demonstrate that the departure is not based on any of the excluded factors.

The Commission’s adopted modifications will increase prison populations substantially beyond
the current level of capacity. The male prison population will begin to increase by
approximately 1993, and will grow by 400 or more beds by approximately 1998. The
Commission’s modifications do allow for time to plan for the increases. Without the
Commission’s complete package, male prison populations will be beyond capacity by 1990 and
the increases will go beyond 600 additional beds.

The Commission has adopted these stiff increases in durations for severity level VIl and Vill
out of concern that the current durations and the increased durations initially considered by
the Commission, were not proportionate to the severity of these offenses. There is no
evidence, however, to suggest that longer sentences reduce the rate of crime. The additional
funding the state must invest to provide the prison space that is required for these increases
will be to satisfy the desire of the public to have more just and proportionate sentences for
violent offenders. The Legislature should certainly ltook to the Task Force report on
Education/Prevention of Sexual Violence which offers some excellent recommendations on ways
to address the problem of prevention,



. OVERVIEW

A. Brief Description of the Sentencing Guidelines

The purposes of the guidelines are to 1) reduce sentencing disparity for those convicted of
felonies; 2) establish proportionality in sentencing by recommending harsher sanctions for
serious person offenders and property offenders with lengthy criminal history records; 3)
provide certainty and truth in sentencing so that it is known what period of time will be
served when sentence is pronounced; and 4) coordinate sentencing practices with the
correctional resources made avallable by the leglslature.

The Minnesota Sentencing Guidelines Commission was created by the Legislature in 1978 to
establish sentencing guidelines which define:

1.  when state imprisonment of a felon is approptiate, and

2. a fixed sentence for felons who are imprisoned in state facilities based on
reasonable offense and offender characteristics.

The sentencing guidelines apply to persons convicted of felonies committed on or after May 1,
1980. Guidelines replace the ald indeterminate system where judges pronounced symbolic
sentences and the parole board determined actual durations. Guidelines are presumptive with
respect to who should go to prison and the length of the sentence. Felons imprisoned in
state prisons under the guidelines serve the sentence pranounced by the judge, reduced by
good time. Judges can depart from the guidelines if there are substantial and compelling
circumstances associated with the case. Either the defendant or the prosecution may appeal
any sentence to the Appeals Courts.

The recommended guideline sentence is based on two factors: the primary factor is the
severity of the conviction offense and the secondary factor is the criminal history score of
the offender.

The Commission ranked all Minnesota felony offenses into ten levels according to the severity
of the offense. These ten severity levels comprise the vertical axis of the sentencing
guidelines grid. By law, First Degree Murder is excluded from the guidelines and continues to
have a mandatory life sentence. The Commission continues to rank felony offenses as they
are created or amended by the state legislature. (A full listing of offenses in the various
severity levels Is contained on pages 33 through 40 of the sentencing guidelines.)

The criminal history index measures the offender’s prior record, and the score on that index
comprises the horizontal axis of the sentencing guidelines grid. The index consists of four
measures of prior criminal record: (1) the number of prior felony sentences; (2) a limited
measure of prior misdemeanor/gross misdemeanor sentences; (3) a limited measure of the prior
serious juvenile record; and (4) "custody status', which indicates if the offender was on
probation or parcle status when the current offense was committed,

The recommended guideline sentence is found in the cell of the sentencing guidelines grid
where the offender's criminal history score and the appropriate severity level intersect. For
cells above and to the left of the solid line, the guidelines recommend a stayed sentence
unless the conviction offense carries a mandatory minimum sentence. For cells below and to
the right of the solid line, the guidelines recommend imprisonment in a state prison. The
number in the cell is the recommended length of the prison sentence in months.
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For offenders given stayed sentences, the judge may set probationary conditions including
fines, restitution, treatment, community work orders, or confinement in a county jail or
workhouse for a pericd up to one year. At present, there are no guidelines for judges to use
when setting conditions of a stayed sentence or the length of probation.

Those imprisaned under the guidelines will setve the prison sentence pronounced by the Judge,
reduced by one day for every two days of good behavior. All offenders must serve a period
of supervised release equal to the amount of good time earned. Thus, on a 60 moenth prison
sentence an offender would serve 40 months in prison, and 20 months cn supervised release
subject to conditions set by the Commissioner of Corrections, [If the offender violates those
canditions, the supervised release may be revoked and the offender returned to prison.

B. RBRole ofthe Commission

‘The current Commission consists of 11 members: one justice from the Supreme Court, one
judge from the Court of Appeals, two district court judges, a prosecuting attorney, a defense
attorney, a probation officer representative, a law enforcement representative, the
Commissioner of Corrections, and two citizen representatives, one of which is a crime victim.
The current Chair of the Commission is Dan Cain, one of the citizen representatives.

The current role of the Commission includes three major activities. First, the Commission
monitors sentencing practices for the approximately seven thousand felony sentences imposed
each year. The information is used to: 1) evaluate the sentencing guidelines; 2) identify
problem areas; 3) calculate fiscal impacts of proposed bills as requested by the legislature; and
4) project prison popuiations.

Second, the Commission modifies the guidelines each year. The major area of modification is
the ranking of crimes created or amended by the legistature. Mocdifications are also made in
response to case law, to problems identified by the monitoring system, and to problems raised
by various groups, organizations, and individuals.

Third, the Commission provides information and training on sentencing guidelines to criminal
justice groups, the legislature, and other interested organizations.

C. Summary of Previous Changes to the Guidelines

The Commission has made numerous 'changes to the sentencing guidelines since they were first
implemented. These changes are described in detail in previous reports to the legislature. A
brief summary of the more substantive changes is presented below.

Effective 8/1/81:

1) Addition of an aggravating factor to allow for departures in major controlled
substance offenses.

2) Change in the dispositional line to presume imprisonment for offenders convicted of
a severity level | offense, with a criminal history score of 6 or more.



Effective 8/1/82:

3)  Severity level for Sale of Cocalne was increased from Il to V.

Effective 11/1/83:

4) Presumptive sentence to provide for three additional months for offenders who had

a criminal history score of more than six and were on some form of custody status
(e.g. probation) when the current offense was committed.

5) Allowed for the inclusion of prior DWI offenses in computing the criminal history
score when the current conviction s for Criminal Vehicular Operation.

6) Increased durations at severity level IX, CHS €, by 8 months and increased
durations at severity level X, CHS 0, by 4 months.

7) Presumed imprisonment for offenders convicted of a burglary of an occupied
dwelling when there was a previous adjudication of guilt for a felony burglary that
was imposed before the current offense occurred. Residential Burglary increased
from severity level IV to severity levei V.

8) Reduced durations at severity level I, CHS 3 through 6+, and at severity level |l
and lll, CHS 2 through 6+. Reductions ranged from one month to seven months.

9)  Jail credit to include time served as a condition of a stay of execution or stay of
imposition.

Effective 8/1/85:

10) Presumed imprisonment for offenders convicted of a second or subsequent sale of a
severity level VI controlled substance or cocaine.

Effective 8/1/86:

11)

12)

13)

14)

Addition of two aggravating factors to allow for departures when 1) the offender
commits, for hire, a crime against the person; and 2) when the offender is involved
in an organized gang.

Clarification that it is permissible to depart from the guidelines when the current
offense is a crime against a person and there was a prior crime against a person,
both Involving injury - even i the prior has decayed.

Severity level was increased for Sale of Cocaine from IV to VI; the severity level
was increased for Possession of Cocaine from | to Il

Change in the decay factor to allow for a flat 15 year decay period for prior felony
sentences and a flat 10 year decay period for misdemeanors and gross misdemeanors.
Prior stays of imposition are treated the same as prior felonies as opposed to being
treated the same as prior misdemeanors.



Effective 8/1/87:

15) Increased durations for Attempted 1st Degree Murder and severity level X offenses.
Durations were neary doubled at the zero criminal history score.

P. Summary of 1990 - 1891 Biennium Budget

The Commission is requesting the same level budget for all areas. Although the agency does
have data processing needs beyond the requested level, federal monies were granted to meet
these needs and further state monles will nct be requested.

The Commission maintains one of the most sophisticated and complete criminal justice
information systems in the state. It is also, by far, the least expensive criminal justice
information system in the state. The Commission Is in the process of converting its
information system from the University of Minnesota mainframe system to a micro computer
system.  This conversion of the information system from the University of Minnesota
mainframe system to a micro computer system will improve the timeliness of the data and
enhance data analysis and reporting. it is anticipated that the agency will be able to produce
more reports and respond more quickly and directly to requests for information. In addition,
the volume of cases sentenced for felony convictions has been increasing significantly. While
this will result in a definite increase in the workload of the agency, it is believed that a
change level request for an increase in staff or other resources will be unnecessary, at this
time, because the micro computer system will be more cost-effective. It is expected that with
this conversion, the Commission's information system will be less expensive yet far more
productive than a system which is dependent on the University of Minnesota mainframe
system.

Il. 1988 GUIDELINES MODIFICATIONS

A. Moaodifications that Received Legislative Review

There was only one modification that went into effect on August 1, 1988 that had required
prior legislative review {presented in the 1988 Report to the Legislature). This modification
involved the ranking of an inadvertently unranked offense. The Commission realized that no
severity level ranking had been assigned to M.S. § 169.09, subd. 14{a)(3} - the offender has
caused an accident resulting in substantial bodily harm to any person. The Commission
adopted the proposal to rank this offense at severity level . This ranking is proportional to
other accident violations: a severity level lil ranking for when the offender has caused an

accident resulting in great bodily harm to any person, and a severity level IV ranking when
death results,

B. Ranking of New or Amended Crimés

The Commission ranked numerous crimes created and amended by the legislature in the 1988
session, and these are outlined belaw:



1)

2)

3)

4)
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The legislature created a new felony for advertising, selling, and renting devices
designed to make an unauthorized connection to a cable communications system.
The Commission ranked this offense at severity level 1. The Commission chose nat
to rank this offense at the level of other Theft Related Offenses because the
statutory penalty is not determined by the amount involved and the statutory
maximum is less than it is for theft crimes. '

A felony, with a maximum penalty of one year and one day, was created by the
legislature for a second or subsequent fleeing of an officer. The offense does not
involve injury to the officer and was ranked at severity level |. Other felony
offenses involving the fleeing of an officer are ranked at severity level VIl when
the offense results in death, at severity level VI when the offense results in great
bodily harm, and at severity level IV when the offense results in substantial bodily
harm.

Penalties were increased by the legislature for check forgeries that involve amounts
of more than $35,000. Theft crimes are generally ranked onhe severity level higher
than check forgery crimes of the same amount. Therefore, because the crime of
Theft over $35,000 is ranked at severity level VI, the Commission ranked check
forgery over $35,000 at severity level V.

Penalties were also increased by the legisiature for financial transaction card fraud
offenses that involve amounts of more than $35,000. This offense was also ranked
at severity level V (similar to the check forgeries over $35,000).

A new Terroristic Threats provision was created by the legislature which deals with
offenses involving a replica firearm. The statutory maximum is one year and one
day and, therefore, the Commission did not believe it was appropriate to rank the
offense any higher than severity level I. The other Terroristic Threats provisions
are ranked at severity level IV when the offense involves a threat of viclence or
the evacuation of a building (five year statutory maximum) and at severity level II
when the offense involves a bomb threat (three year statutory maximum).

C. Other Modifications not Requiring Legislative Review

The Commission adopted modifications to Section II.F. Concurrent/Consecutive Sentences and
to the commentary that do not require legislative review.

1)

2)

The Commission clarified the policy on permissive consecutive sentencing to simply
state that any escape sentence can be made consecutive to any other sentence
without a departure from the guidelines.

The Commission added the fot!oWing new or amended offenses to the list of
Exclusions from QOffense Severity Reference Tabie:

Cigarette Tax and Regulation Violations - 297.12, subd. 1
Gambling Regulation Violations - 349.22, subd. 3
Hazardous Wastes (water pollution) - 609.671

- Obscene materials; distribution - 617.241, subd. 4

Wire Communications Violations - 626A.02, subd. 4; 626A.03, subd. 1(b)(ii); 626A.26,
subd. 2(1)(ii)
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The Commission believed that the above offenses occurred infrequently and that
circumstances could vary greatly from case to case. The Commission believed it
was appropriate to leave these offense unranked, at this time.

3) The Commission clarified, in commentary, how to appropriately determine whether a
prior sentence of a fine only is a misdemeanor or a gross misdemeanor for the
particular time frame when the offense was committed.

4) The Commission clarified, in commentary, that the presumptive disposition for
Assault in the Second Degree is imprisonment, with the presumptive duration equal
to the mandatory minimum sentence or the grid time, whichever is greater. Assault
in the Second Degree, by definition, involves the use of a dangerous weapon and
thus, carries a mandatory minimum prison sentence by statute; i.e., § 609.11.

. 1989 ADOPTED MODIFICATIONS REQUIRING LEGISLATIVE REVIEW

A. Beasons for the Need to Systematically Modify the Guidelines

The Minnesota Sentencing Guidelines Commission has adopted a set of modifications to the
guidelines that are the most substantive and far-reaching changes since the guidelines were
first implemented in 1980. These maodifications, which will go into effect August 1, 1989,
absent any legislative action to the contrary, address the foliowing: 1) the recent concerns of
the public on the appropriate sentences for violent offenders; 2) the problem of increasing
prison populations; and 3} nurnerous problems related to the criminal history score computation
that had been identified previously but not yet addressed through guidelines modifications.
The Commission recognizes that changes to the guidelines will have implications for the entire
sentencing system. Thus, the Commission has chosen to present the adopted modifications as
a package; one that addresses multiple problems within the context of the goals and structure
of the sentencing guidelines and the mandate of the legislature. The Commission believes this
systematic approach is essential for assuring that conflicting concerns are fairly assessed and
balanced.

1.  Summary of sentencing practices for offenders convicted of certain_serious_crimes
against the person

In the spring and summer of 1888, two heinous murders, occurring in urban parking
ramps, stimulated a major public concern over sexual violence perpetrated against women.
The Attorney General established a Task Force on the Prevention of Sexual Violence
Against Women and issued a preliminary report in mid October with recommendations for
changes to the guidelines. Several of the Commission's adopted modifications are
intended to address this public concern. It is useful, however, to first present some
background information regarding the current sentencing patterns for violent offenders
and how these patterns have changed over time. The Commission’s adopted modifications
should be considered relative to current and past sentencing practices.

‘The data presented here will focus on those Criminal Sexual Conduct cases involving
force and violence. The most serious Criminal Sexual Conduct cases are ranked at
severity level 8 and the remaining forcible 2nd and 3rd Degree Criminal Sexual Conduct
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cases are ranked at severity level 7. Comparison data are also reviewed for offenders
convicted of Aggravated Robbery, ranked at severity level 7 and Assault in the 1st
Degree, ranked at severity level 8. A separate discussion on offenders convicted of child
sexual abuse will follow.

In all years examined after the guidelines went into effect, the imprisonment rate was
greater for these offenses than It was prior to the guidelines. This was particularly true
in 1981, the first year after guidelines went into effect, and in 1987, the most recent
year of monitoring data available at this time. Average pronounced sentences also
indicate more harsh sentencing in 1987 for most of these offenses and pre-guidelines data
indicate that 1987 sentencing is more harsh than the prior practices of the parole board.
A more comprehensive description of these data, including information on charging

practices, can be found in the report Summary of Sentencing Practices for Offenders

Convicted of Certain Serigus Person Offenses at Severity Levels VIl and VI, Auqust
1987,

In 1987, the imprisonment rates, for all the violent crimes included in this study, had
increased significantly over the 1986 figures and even more dramatically when compared
to pre-guidelines sentencing practices. The table below displays the imprisonment rates
for several years. Note that 1978 reflects pre-guidelines sentencing practices.

Imprisonment Rates by Offense Type
(In All Cases the Guidelines Presume a Prison Sentence)

{pre-guidelines)
1978 1981 1984 1986
% # # % # % #

.

987

Iael
X

£

Sev. Level Seven
CSC - Force 42.4 (49) 62.8 (43) 67.2 (64) 67.4 (46) 84.2 (38)
Agg. Robbery 64.3 (150) 924 (185) 838 (117) 815 (124) 87.2 (109)

Sev. Level Eight
CSC - Force 720 (24) 88.1 (42) 80.5 (41) 889 (36) 94.9 (39)
Assault st Deg. 51.9 (49) 941 (17) 76.2 (21) 783 (23) 90.0 (20)

Just as the imprisonment rates have increased over time for these types of offenders, the
average pronounced sentences, for most of the included offenses, have increased over
time.

Average Pronounced Prison Sentence - In Months
{In All Cases the Guidelines Presume a Prison Sentence)

 revrh.

Avg. # Avg # A # Avg  #

1981 984 1986 1987

Sev. Level Seven
CSC - Force 325 (27) 40.5 (43) 49.4 (31) 44.4 (32)
Agg. Robbery 424 (171) 48.2 (98) 47.0 (101) 50.3 (95)

Sev. Level Eight _
CSC - Force 716 (37) 73.7 (33) 784 (32) 82.7 (37)
Assauit 1stDeg. 589 (16) 75.2 {16) 65.1 (18) 64.0 (18)
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It is also interesting to look at the average time served for these types of offenders,
prior to the guidelines. These data are based on releasing practices for fiscal year 1978
{(July 1977 through June 1978). These releasing data are not considered to be a general
representation of pre-guidelines releasing practices but do give some impression of what
was occurring two years before sentencing guidelines were implemented. In 1978, there
were 5 cases of severity level 7, Criminal Sexual Conduct, with an average time served
of 19.5 months; there were 127 cases of severity level 7, Aggravated Robbery, with an
average time served of 30.1 months; there were 15 cases of severity level 8, Criminal
Sexual Conduct, with an average time served of 38.7 months; and there were 10 cases of
severity level 8, Assault 1st Degree, with an average time served of 30.2 months. The
average pronounced sentences under the guidelines are longer than the time served prior
to guidelines for most of these offenses, even when the full good time credit is deducted
from the guidelines sentences.

Numerous “rape" statistics have been cited over the last several months in the media
which have generally pointed to a sharp increase in the rate of reported rapes and
attempted rapes. The most recent cite was in the December 18, 1988, Sunday, St. Paul
Pioneer Press Dispatch, in an article titted “Minnesota sex assaults rise sharply.” The
article indicated that, according to statistics compiled by the Bureau of Criminal
Apprehension, the number of reported rapes and attempted rapes increased from 770 in
1977 to 1445 in 1987. Several reasons for this increase were discussed in the article but
at least one important factor was missing. The Minnesota figures include both the
violent and forcible rapes and the child sexual abuse cases. it is highly likely that a
large portion of the Increase in reported rapes are child sexual abuse cases, many of
which are intrafamilial.

According to the sentencing guidelines monitoring data, which contain the population of
all offenders sentenced in a given year, there is no indication of any increase in the
violent or forcible criminal sexual conduct cases {those ranked at severity levels 7 and 8
= 73 in 1978, 85 in 1981, 105 in 1984, B2 in 1986, and 77 in 1987). There has been,
however, a tremendous growth In the number of child sexual abuse cases handled in the
felony sentencing courts (those ranked at severity levels 6, 7 and 8 = 71 in 1978, 81 in
1881, 351 in 1984, 301 in 1986, and 337 in 1987). These data indicate that great care
must be taken when making comparisons with criminal justice data. This is particularly
trus when comparing Minnesota data with other states or the nation because it s often
impossible to know, specifically, what differences or similarities the data are reflecting.

It is important to distinguish the child sexual abuse cases from the other sex offense
cases because, although there Is a fair amount of consistency with respect to the
sentencing of the violent offenders studied above, there is a lack of consistency with
respect to the imprisonment rate for severity level 8 criminal sexual conduct involving
very young children, under the age of 13. These cases typically involve intrafamillal
sexual abuse and the courts have not had much experience sentencing these offenders.
As noted above, there was a dramatic increase in the number of convictions for this
offense type between 1981 and 1984. The courts have attempted to deal with
approximately half of these offenders (usually those offenders with no or low criminal
history scaores) by keeping them in the community and requiring them to serve local Jail
and complete treatment programs. The sentencing of these offenders does create a
problem for the Commission as it raises the question of what should be the appropriate
presumptive sentence; i.e., prison or community sanctions.
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The mitigated dispositional departures, in the cases of child sexual abuse, are typicaily
for reasons regarding the need for treatment or "best interest of the family". Although
the appellate courts have upheld these reasons for departure as appropriate for
determining the disposition of the case, these reasons are not focused on “just deserts”
and would seem to be in conflict with the philosophy of the guidelines. Most of these
offenders do receive a substantial amount of nonimprisonment type sanctions, including
local incarceration. Perhaps standards could be developed to assure that if an offender
was given a stayed sentence when the guidelines recommended prison, that the level of
the nonimprisonment sanction was equivalent to the prison sanction, and assure that “just
deserts” waould stil be administered. Clearly the area of child sexual abuse is one the
Commission should continue to monitor and study.

2.  Fagtors contributing to increasing prison populations

The Sentencing Guidelines provide the state of Minnesola with a rational and uniform
sentencing policy that increases the recommended sanction according to the severity of
the conviction offense and the criminal record of the offender.  This structured
sentencing policy allows policy makers to determine who should go to prison and for how
long; and with a monitoring system in place, policy makers can also be made aware of
how the sentencing policy is affecting the prison population levels. The Legislature can
be given an opportunity to consider changes to the sentencing policy that will prevent a
crisis situation with respect 1o prison resources. This is particulardy important due to
the fairly dramatic increases in prison popuiations experienced over the last two years
(see Appendix C) coupled with the interest of the public in increasing sentences for
offenders who are convicted of sexual assault and other violent offenses.

The analysls of the 1987 monitoring data indicates that certain sentencing trends and
practices are contributing to the increases in prison populations.

1)  The volume of cases sentenced increased by approximately 10% from 6,032 cases in
1986 to 6,674 in 1987. Certain areas of the state experienced this increase more than
others. The northern metro area and several rural counties just notth of the metro area
experienced an increase in felony sentences of approximately 36% due to the growth in
population and additional court personnel to process the increased case load. Hennepin
county also experienced a significant increase in felony sentences that could be
attributed to a higher arrest rate, more judges and prosecutors to process the cases, and
efforts toward clearing a backlog of criminal cases. Preliminary review of the first half
of 1988 sentences reveal that the increase in volume continued into 1988.

2) The imprisonment rate increased from 19.9% or 1,198 commitments in 1986 to 21.6%
of 1,443 commitments to prison, a difference of 245 more commitments in 1987. The
imprisonment rate increased at both the low end of the severity scale where most of the
nonviolent offenses are ranked and the higher end of the severity scale where most of
the viclent offenses are ranked,

3) There was a 30% increase in the number of revocations for technical reasons for
offenders who were originally given a stayed sentence, 243 cases in 1986 compared to 317
cases in 1987. The most common reascns given for revoking these sentences included:
the offender received a new misdemeanor conviction, the offender absconded from
treatment or failed to complete the program, the offender did not report to the
probation officer, the offender was using drugs, or the offender requested to go to
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prison. These figures do not include those offenders who were revoked for a new felony
conviction.

4) There was an increase in the number of offenders who requested to go to prison
rather than recelve a nonimprisonment sentence according to the guidelines. Case law
has determined that the right exists for an offender to request an executed prison
sentence rather than a stayed sentence in order to comply with the guidelines
presumption of concurrency in sentencing and the spirit of the guidelines with respect to
proportionality. In 1987, there were 259 cases where an offender requested an executed
prison sentence compared to 211 In 1986. However, most of these offenders are
requesting prison because they realize that they will be receiving a prison sentence on
another new felony offense or a revocation of a prior offense and they wish to serve the
time concurrently. Of the 259 cases, I is estimated that 85 offenders who requested
prison were not going to prison for some other felony offense. These offenders probabiy
requested an executed prison sentence because the nonimprisonment sanctions were
viewed as more onerous.

5) The criminal history score was intended to be secondary in importance to the
severity of the conviction in the determination- of the appropriate guideline sentence.
However, over time, the criminal history score has increased in its impact on determining
which offenders should receive prison sentences, resulting in some unexpected distortions
of the proportionality that the guidelines strive to achieve. This has resulted in an
increasing number of nonviolent, property offenders going to prison.

A more comprehensive examination of the causes and impact of the increasing prisaon
population is presented in the Commission report, 1987 Sentencing Practices, Sentencing
Trends, and Prison Populations, October, 1988.

The necessary guestion is whether the state wants to continue utilizing prison resources
for the nonviolent offenders described above, paricularly in light of current public
concern aver the sentence length of violent offenders. While the answer to this question
is ultimately decided by the legislature, one of the principles of the guidelines is to
promote the rational use of finite correctional resources by recommending the least
restrictive sanction necessary to achieve the purposes of the sentence. The Legisfature
has also mandated that the Commission take into substantial consideration the availabitity
of state and local resources. It would be Irresponsible for the Commission to not inform
the Legislature of the impact of any adopted changes to the guidelines. It would be
equally irresponsible to adopt a change to guideline policy that had the immediate impact
of crowding correctional facilities, with no time for the state to plan for the necessary
increase in space. It is therefore essential that the Commission consider changes to the
guidelines in the context of the current correctional resource situation.

3.  Criminal history score impact

As was noted above, there are serious proportionality problems resulting from the
increasing impact of the criminal history score. The imprisonment rate for offenders
convicted of severity level -V offenses has been increasing steadily, over time. As
these four severity levels contain mostly property and non-violent offenders, the result is
an increasing proportion of non-viclent offenders utilizing prison space. The key factor
that is causing this increase is the criminal history score policy and its influence on the
presumptive guideline sentence, Every year since the guidelines were implemented, a
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smaller proportion of offenders had a criminal history score of zero (62% or 3399 cases
in 1981 and 51% or 3372 cases in 1987), and a larger proportion of offenders had a
criminal history score of four or more (8% or 451 cases in 1981 and 16% or 1,068 cases
in 1987).

What specifically is contributing to this Increase In higher criminal history scores among
convicted felons? It first needs to be noted what the criminal history score is comprised
of: 1) a cap of 1 point when the offender was under some form of court or correctional
custody {e.g. probation or supervised release); 2) a cap of 1 point for two or more prior
juvenile felony type offenses committed at age 16 or 17 and the offender was under the
age of 21 when the current coffense was committed; 3) a cap of 1 point for any
combination of prior misdemeanor (1 unit each) or gross misdemeanor (2 units each)
sentences totaling at least 4 units; and 4) generally, one point for each prior felony
sentence.

The juvenile point is the only companent of the criminal history score that has decreased
in the percent of offenders affected, from 4.6% (252 offenders) in 1981 to 3.2% (214
offenders) in 1987. One possible reason for the decrease in this point is the aging of
the offenders. 1n 1981, 38.4% were under the age of 21 but only 26.9% were under the
age of 21 in 1987.

The percentage of offenders who received a custody status point increased from 20.8%
(1145 offenders) in 1981 to 22.8% (1506 offenders) in 1987. The percentage of offenders
who received a misdemeanor/grass misdemeanor point increased significantly from 6.7%
(371 offenders) in 1981 to 9.6% (641 offenders) in 1987. The percentage of offenders who
received at least one felony point also increased from 31.9% (1754 offenders) in 1981 1o
45.4% (3033 offenders) in 1987. Three possible causes for these increases appear most
likely. First, as noted above, the proportion of older offenders has increased
considerably. In 1981, 16.9% (930 offenders) were over 30 years old compared to 26.1%
(1739) in 1987. Older offenders would have had a longer period of time to accumulate
criminal history points. Second, record keeping and methods for gathering criminal
histories have probably improved,

The third reason these increases in criminal history scores may be occurring is related to
prosecutorial practices where It appears that prosecutors are more aggressively
prosecuting muiltiple current offenses. Prior to the Implementation of the sentencing
guidelines, an offender who had committed muitiple current offenses might have received
concurrent sentences or instead might have had most of the charges dropped as part of
the plea negotiation. The consequences would be basically the same under either
situation.  Under sentencing guidelines, if a charge is dropped and no sentence is
pronounced, it will not count as a criminal history point. Thus under the sentencing
guidelines, the consequences of concurrent sentences are significantly greater as opposed
to dropping charges.

The prosecutor has control over the criminal history score via the charging and plea
negotiating practices. For example, if an offender who has no previous criminal record,
commits six check forgeries and receives six convictions and sentences, the offender
would have a criminal history score of five by the time he was sentenced on the sixth
charge and would be recommended to go to prison under the guidelines. He would also
have six felony points in the future if he were to ever reoffend. If, instead, the
prosecutor aggregated all the check forgeries together into one charge, conviction and
sentence or dropped all but one charge, the guidelines would be recommending a stayed
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sentence and the offender would have one felony point in the future if he were to ever
reoffend. The sentencing guidelines 1984 indepth data (an eight county area sample of
cases) suggests that prosecutors drop charges in cases involving multiple offenses
approximately 50% the time. Therefore, even though prosecutors are perhaps more
aggressive in their charging practices than they were prior to guidelines, they are not
necessarily consistent with respect to the number of alleged felonies they pursue
convictions on.

As was discussed above, the criminal history score directly affects whether the offender
will be recommended a prison sentence according to the guidelines. This is particularly
true for property or nonviclent offenders because violent offenders are generally
recommended to recelve a prison sentence under the guidelines, regardless of the criminal
history score. As the proportion of offenders with higher criminal history scores
increases, the proportion of property offenders with presumptive prison sentences under
the guidelines increases. In 1981, 7.0% or 242 cases involving property offenses were
recommended a prison sentence under the guidelines compared to 15.7% or 651 _cases in
1987.

There are two other related problems regarding the criminal history score policy that the
Commission has focused on for some time. The first is the problem of inconsistent and
unreliable information regarding an offender’s prior misdemeancr record. Misdemeanors
are not maintained in any statewide information system and probation officers must
depend primarily on the offender to self-report prior misdemeancrs. Verifying the
existence of misdemeanors is extremely time consuming, particularly when the
misdemeanor occurred outside the county where the offender is currently being processed.
When the offense could either be a misdemeanor or gross misdemeanor, it is sometimes
difficult to determine the level of the offense by the disposition which is not always
available.  Numerous probation officers have expressed their desire to have the
Commission eliminate the misdemeanor point.  Others, however, believe that it is
impaortant 1o keep the misdemeanor point because they believe misdemeanor offenses hold
some imporance in representing the overall picture of the individual's criminality,
particularly when the misdemeanaors reflect some tendency for violent behavior.

The second problem related to the criminal history score is that prior felonies are not
weighted according to their seriousness. Prior felony sentences that were weighted by
severity would have the effect of punishing more harshly those offenders whose prior
records demonstrate repeated viclent offenses as opposed to those offenders whose prior
record reflects nonviolent offenses. A weighting scheme for prior felony sentences would
fit well with the guidelines philosophy of just deserts but the Commission has been
concerned with the complexity that a weighting scheme would introduce to the system.
Yet, support has been expressed by various judges, prosecutors, probation officers,
citizens, and others indicating that such a change in the guidelines would be worth the
added complexity.
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B. Explanation of the Commission’s Adopted Modifications

The adopted language for the following adopted modifications, subject to legislative review, is
found in Appendix B.

1.  Weighting prior felony sentences

The Commission adopted a proposal to weight each prior felony sentence according to its
severity level. The welghts are assigned as follows:

Severity levels 1 - Hl = 1/2 point;
Severity levels lIf - V = 1 point;
Severity levels VI - VI! = 1 1/2 points;
Severity levels Vill - X = 2 points; and
Murder 1st Degree = 2 points.

The felony point total would be the sum of the weights (any partiai points would not
result in a point). It is the intent of the Commission that prior attempted felonies carry
the same weight as the completed offense.

The Commission believes that this weighting scheme will assure a greater degree of
proportionality in sentencing. As noted above, the general idea of weighting the prior
felony record has been supported by a variety of criminal justice professionals and
citizens. Offenders wha have a history of serious felonies are considered more culpable
than those offenders whose prior felonies consist primarily of low severity, nonviolent
offenses. The significance of higher severity level prior feionies is greatly enhanced.
Under the Commission’s weighting scheme, offenders who have histories of violent felony
behavior such as murder, criminal sexual conduct, and aggravated robbery, will
consequently serve a substantially longer sentence than they would under the current
guidelines.

This weighting scheme also addresses the problems outlined in the section above,
regarding the impact of the criminal history score on the presumptive sentence for
nonviolent offenders. The increasing use of finite prison resources for nonviolent
offenders has resufted in reduced prison resources for person offenders. Under the
adopted weighting scheme, the significance of low severity level prior felonies is
lessened. This should result in a lower imprisonment rate for offenders with nonvicient
criminal histories and assure more space 1o provide for the increased prison sentences
for serious and repeat person offenders.

The Commission considered the concerns, expressed in letters and testimony, with the 1/2
point weight for severity levet | and Il prior felony sentences. However, there are three
additional factors, beyond the explanation given above, that render this weighting scheme
a sound cone. First, an offender who continues to commit more felony offenses while on
probation for a prior offense Is subject to revocation of sentence. It is extremely
unlikely that an offender could continue to commit severity level ! and Il offenses and
not serve time in prison.

Second, offenders do receive significant and meaningful consequences for their felony
behavior when a non prison sentence is given. Local jail, community work service, fines,
restitution, treatment, and probation are availabie to the sentencing judge. Some of
these nonincarcerative sanctions, such as restitution and community work service, will
benefit the victim or the community in a more direct way than incarceration, particularly
when sentencing a nonviolent offender.
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Third, although Unauthorized Use of a Motor Vehicle {UUMV) is ranked at severity level
one and would receive a weight of 1/2 for future offenses, auto_theft is ranked at
severity level four and will continue to receive a weight of 1 for future offenses.
Currently, it is relatively common for an auto theft offense to be reduced to a UUMV
(joy-riding) conviction. Prosecutors will be held more accountable for this type of plea
negotiation under the Commission’s weighting scheme because there is a more meaningful
difference between the two coffenses. Perhaps this policy will reduce the frequency of
pleas from auto theft to UUMV.

Regarding the complexity that this change will introduce into the system, the Commission
has stated that the sentencing count, in its discretion, should make the final
determination as to the weight accorded prior felony sentences. Commission staff also
plans to begin work on developing ways to improve the monitoring system o provide
criminal history information to probation officers.

2)  Restructuring the misdemeanor point

As noted above, the Commission has been considering the problem of unreliable and
inconsistent information regarding misdemeanors and gross misdemeanors for some time.
There have been suggestions to eliminate the misdemeanor point because of wide disparity
in the recording and collection of these priors. The Commission believes, however, that
at this time, there is still merit in retaining the misdemeanor point because of the
relevance it may have to felony activity. The Commission has adopted a restructuring of
the misdemeanor point to reduce some.of the disparity that results from the wide range
of misdemeanor type activity that can currently be included to make up the misdemeanor
point. The Commission developed a Misdemeanor and Gross Misdemeanor Offense List
that includes those offenses that are particularly relevant in the consideration of the
appropriate guideline sentence. All felony convictions that result in a misdemeanor or
gross misdemeanor sentence will also be included.

The Commission has also reduced the weight of prior gross misdemeanors from two units
to one unit (other than DWI| related offenses) in order to create a more proportional
weighting scheme with respect to the weight of prior felonies at severity levels | and |f
which will receive 1/2 point each under the Commission’s weighting proposal. The
weight for prior aggravated DWI's remains at two units and the weight of prior
misdemeanor level DWI's has been increased to two units when the current conviction is
for Criminal Vehicular Operation. The Commission believes that prior DWI's are
particularly significant and should be emphasized under these circumstances. Four units
are required to equal one point and the misdemeanor point is capped at one.

3. Expanding juvenile history

One of the concerns of the Attorney General's Task Force on the Prevention of Sexual
Violence Against Women involved the sentencing of offenders who had a juvenile history
reflecting violent offenses. This concern had been raised previously by the Minnesota
Police and Peace Officers Association as well as other groups and individuals. The
Commission has struggled with this issue because on a philosophical basis, a young adult
who has a prior violent juvenile record, consisting of offenses committed while that
offender was 16 and/or 17 years of age, should be held more accountable. However, the
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Commission is concerned about the differences in the rights afforded offenders in
juvenile court as opposed to adult court and the varying procedures used in various
iurisdictions.

Because of the concern over due process rights, the Commission chose to adopt a change
to the juvenile history point on a somewhat modest basis. Offenders who have at least
one prior serious person offense among the other prior juvenile offenses committed after
their sixteenth birthday, are eligible to receive up to two points for offenses committed
and prosecuted as a juvenile. The Commission aiso established that only those juvenile
offenses where findings were made after August 1, 1989 can contribute to a juvenile
history score of two. This effective date gives proper notice that in the future, the
juvenile history can result in two criminal history points, if at least one of four or more
offenses is a Murder, Assault in the 1st or 2nd Degree, Criminal Sexual Conduct in the
1st, 2nd, or 3rd Degree, or Aggravated Robbery involving a dangerous weapon.

4, New mitigating factor

In the 1288 Report to the Legislature, the Commission reported that consideration was
being given to a criminal history score Intervention policy that would address the
problem of the increasing impact that the criminal history score continues to have on
who goes to prison. As was noted above (and in previous reports to the legislature),
criminat history scores can be highly dependent on the charging and plea negotiating
practices of the prosecuting attorney and these practices can vary by jurisdiction. This
discretion has impacted most heavily on property offenders where the percentage who
received presumptive imprisonment under the guidelines in 1987 is more than double that
of 1981: 15.7% and 7.0% respectively. While some of this increase Is due to a larger
proportion of older offenders who have built their criminal history scores by repeated
interventions of the criminal justice system, there are a substantial number of property
offenders who have built up their criminal history score by having committed one or two
crime sprees. The dispositional policy adopted by the Commission was designed so that
scarce prison resources would primarily be used for serious person offenders and
community resources would be used for property offenders. Rational sentencing policy
requires such trade-offs, to ensure the avallability of correctional resources for the most
serious offenders.

The Intervention policy, proposed last year, would require that an offender receive a
certain number of prior interventions by the criminal justice system before an executed
sentence would be deemed appropriate. lLast December, 1987, the Commission held a
public hearing on this proposal. The majority of those who testifled believed the policy
would introduce unnecessary complication into the system. The Commission did not adopt
the proposal last December but decided to examine the policy further. Upon further
consideration, the Commission has decided to incorporate this policy as a reason for a
dispositional departure. The Commission believes that the nonviclent crime spree
offender should perhaps be sanctioned in the community at least once or twice before a
prison sentence is appropriate. At this time, the Commission believes that the judge is
best able to distinguish these offenders and can depart from the guidelines accordingly.
Appiication of the policy as a reason for departure should eliminate much of the
complexity that probation officers and attorneys were concerned with. Also, the use of
this reason to depart from the guidelines can be monitored and evaluated. The departure
reason only applies to offenders with a current conviction at severity levels 1 - 4 and
who had no, one, or two prior court interventions,
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5. Changes to the aqgravating factors

The Commission adopted the following change to one of the aggravating factors:

(3) . The current conviction is for a Criminal Sexual Conduct offense or
an offense in which the victim was otherwise injured and there is a
prior felony conviction for a Criminal Sexual Conduct offense or an
offense in which the victim was otherwise injured.

This change will clarify that the sentencing judge may depart from the sentencing
guideiines when the offender is a repeat sex offender.

6. Changes to the grid - increased durations at severity levels VIl and Vil

The Commission adopted major changes to the sentencing guidelines grid. These changes
include doubling the current duration at severity level VI, criminal history score of zero,
from 24 months to 48 months and increasing this number by 10 months for every
additional criminal history point up to six. The changes also include doubling the
current duration at severity {evel Vill, criminal history score of zero, from 43 months to
86 months and increasing this number by 12 months for every additional criminal history
point up to six. These changes will also have the effect of extending supervised release.

The Commission proposed changes to the durations for the more violent offendetrs, found
at severity levels VIl and VIli, In response to the public concern over the length of the
recommended sentences for viclent offenders. The changes are also in direct response to
the Attorney General's Task Force on the Prevention of Sexual Violence Against Women.
The Commission chose to address all viclent crimes at severity levels Vil and VIil rather
than separate out the violent sex offenses because they believe the other offenses ranked
at these severity levels are generally as serious. The Commission believes that ths
current durations at severity levels VIl and VIl are not long enough and had initially
considered much more modest increases of approximately 8 to 12 months.  Public
testimony indicated that there was a strong desire for even harsher sentences. Upon
further examination, it became apparent that the entire Commission proposal, adopted as
a "package”, could provide for these much more extensive increases. The Commission’s
package presents a responsible and rational approach to addressing a set of conflicting
concerns, particularly when compared to some of the proposals suggested by others.

However, the Commission’s package will increase prison populations substantially beyond
the current level of capacity. A more detailed assessment of the impact wil be
presented in a later section. The Commission has adopted these stiff increases in
durations for severity levels VIl and Vill out of concern that the current durations and
the increased durations initially considered by the Commission, were not proportionate to
the severity of the offenses. The Commission realizes, however, that these changes will
not necessarily deter or prevent future crimes, and that these changes will not
necessarily enhance public safety. There is no evidence to suggest that longer sentences
reduce the rate of crime. The additional funding the state must invest to provide the
prison space that is needed for these increases will be to satisfy the desire of the public
to have more just and proportionate sentences for viclent offenders. The Legislature
should certainly lock to the Attorney General’'s Task Force on the Prevention of Sexual
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Violence Against Women report on Education/Prevention of Sexual Violence which offers

some excellent recommendations on ways to address the problem of prevention.

7. Changes to the Commentary reqarding dispositional departure for reasons related to
the excluded factors

in the 1988 legislative session, the Legislature passed a bill directing the Commission to
study three issues. One of those issues regarded the use of social and economic factors
to justity a departure from the guidelines. The Commission will report in greater detall
on this issue as well as the other two issues in a report that will be presented to the
Legistature in February. One of the changes in the adopted package addresses this issue
by clarifying that a judge must demonstrate that the departure is not based on any of
the excluded factors. The following language was added to the commentary:

The use of the factors "amenable to probation {or treatment)" or "unamenabie to
robation” to justify a dispositional departure, could be closely related to sociai _and
economic factors. The use of these factors, alone, to explain the reason for departure is

insufficient and_the trial court shail demonstrate that the departure is not based on any
of the excluded factors,

C. Summary of Public Response to Commission Proposals

Public response ta the Commission’s initial proposals was extensive and varied. The proposal
under consideration at the time of the public hearing encompassed relatively modest increases .
at severity levels Vil and VIl of approximately 8 to 12 months. The Commission received
letters and heard testimony from prosecutors, the Attorney General's Office and Task Force
on the Prevention of Sexual Violence Against Women, probation officers, law enforcement
officials, the State Public Defender's Office, individual legislators, law professors, and private
citizens. The contribution of public comment is essential 1o the process of guidelines
modification. A brief summary of the letters and testimony is presented below. A complete
record of the public testimony is available upon request.

Private citizens - The Commission received approximately 40 letters from private citizens and
nearly ali were supportive of stiffer penalties for violent and repeat violent offenders. While
most letters did not offer any comment regarding nonviolent offenders, one letter stated
opposition to lessening sentences for some of the nonviolent offenders with six letters stating
that it was reasonable to lessen sentences for nonviclent offenders to assure prison space for
the violent offenders.

Prosecutors - Hennepin, Ramsey, and Dakota County Attorneys favored the concept of
weighting but were against the 1/2 weight for prior severity levels | and il felonies. These
prosecutors also did not favor the change to the misdemeanor point or the addition of a
mitigating factor for crime spree offenders. The Hennepin County Attorney did not believe
the Commission’s initial proposal to increase durations at severity leveis VIl and Vill was
enough. Tom Johnson offered the Commission a specific proposal that he supported. (This
proposal is reviewed in more detail in the upcoming section on impact) The Attorney General
had a similar position to the Hennepin County Attorney. The Ramsey County Attorney and a
Minneapolis City Attorney were concerned with the impact of the Commission’s proposal on
local resources.
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State Public Defender's QOffice - This office supported the weighting scheme, including the 1/2
weight at severity levels | and Il. The office also supported the restructuring of the
misdemeanor point and the additional mitigating factor for crime spree offenders. No comment
was made regarding the increased durations at severity levels VIl and VIIi.

Attorney General’s Task Force on the Prevention of Sexual Violence Against Women - The
task force was dissatisfied with the Commission’s initial proposal and did not believe that
their recommendations had been fully considered. The task force opposed the half point
weighting for severity level [ and it priors.

Law enforcement officlals - The Commission received comment from four law enforcement
groups or officials. They were generally against the 1/2 weight for prior severity levels | and
Il felonies, primarily because of the impact this change could have on local resources. They
were also concerned with "nothing" happening to offenders who had prior severity | and Il
offenses. Some wanted the Commission to further increase durations at severity level VIl and
VL.

Probation officers - One agent supported the entire Commission package except the lowering
of weight for gross misdemeanors. Other agents were concerned with the impact of the
changes on local resources. Some agents also expressed concern over the complication that a
weighting scheme will introduce, particularly one that weights according to the severity level
of the pticr felony. ‘

Law professors - The Commission received letters from two law professors. A University of
Minnesota law professor, Richard Frase, was against any additional increases in durations at
severity levels VIl and VIl beyond the Commission's initial proposal because the costs of
building and maintaining prisons are enormous and there is no deterrent or prevention value
for the increase in sentences. Andrew von Hirsch, Rutgers University, has written several
works on the concept of “|ust deserts". He expressed support for the weighting scheme and
stated that the 1/2 welght was essential In order to balance the weights at the high end of
the severity scale. He also supported the mitigating factor and the comment regarding the
use of “amenable” or "unamenable" to probation. His statements regarding the durational
increases were similar to Professor Frase’s comments and he did not believe that a just
deserts philosophy supported making any drastic changes to the durations.

Minnesota Citizens Council on Crime and Justice - This is a non-profit organization that has
an interest and concern for criminal justice issues. The organization is responsible for
operating the Crime Victim Center in the Twin Cities. This group supports the Commission’s
complete weighting proposal but they are, however, strongly against any increases in
durations. They are concerned that Minnesota wili ignore the experiences of other states,
where 36 states are under court order to resolve their crowded prison conditions. They cited
from an articte titled "Who's punishing whom?", FORBES, March 21, 1988, where other states
are pouring larger and larger portions of their state’s budgets into prisons and there is no
indication that these states are experiencing any increase in public safety. In Louisiana, the
average prison sentence for armed robbery Is 16.7 years, nearly double the national average,
yet Louisiana has the tenth- highest rate of armed robbery in the country. This organization
believes the state is better off spending money to increase public safety through prevention
programs, treatment programs, and apprehension resaurces.
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D. Impact of Proposals on State and Local Resources

State Prisons

The Commission adopted several modifications to the guidelines that will have the effect of
increasing the presumptive durations for offenders convicted of severity level 7 and 8 offenses
and additional increases for offenders who have criminal records reflecting convictions at
severity levels 6 through 10. The modifications will also have the effect of reducing the
impact of criminal history scores that reflect severity level 1 and 2 convictions and/or
misdemeanor convictions. [n addition, a modification was adopted that will increase the
number of criminal history points allowable for juvenile offenses when there is at least one
pricr offense involving a serious crime against a person. Commission staff has calculated an
estimate of the impact of these adopted modifications on prison populations. An explanation
of the estimated impact of these modifications on prison populations is presented below.

The Commisslion also adopted an aggravating factor and a mitigating factor to the nonexclusive
list of reasons for departure. The estimate below does not include any speculation on the
possible impact of adding these factors to the list of departure reasons. The estimate is
expected to be conservative because it does not take into account the possible impact of
consecutive sentences.

Also demonstrated below is an estimate of what the impact of the Commission’s adopted
modifications would be without the 1/2 point included as part of the weighting scheme. An
impact analysis of the initial Commission proposal and the Hennepin County Attorney’s (Tom
Johnson) proposal is also displayed.

The Sentencing Guidelines Commission and the Department of Carrections work together to
prepare prison populations projections. The projections that are currently being used are
based on the institutional population as of 6/1/88 (source: Department of Corrections) and
1987 sentencing data (source: Sentencing Guidelines Commission). The projections for males
include an estimated 45 interstate cases. Current capacity for males is approximately 2832
beds (see Appendix C). The projections include the following assumptions:

1) Court volume, which increased 10% from 1986 to 1987, will increase 10% in 1988 and
then level off. Should volume Increase after 1988, populations would increase more
than has been projected.

2) Probation revocations, which increased from 1986 to 1987, will remain at the 1987
level. If the revocation rate increases, population could increase by 40 beyond
these projections within a year.

3) The trend toward higher criminal history scores will not continue. If it should, as
it has each year, population could increase by 35 beyond these projections within a
year.

4} These base projections do not include the impact of any potential new policies,
other than those specified, that might be adopted during the 1989 legislative
session.
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The following figures demonstrate the impact of the Commission’s adopted modifications which
Include substantial increases in durations at severity levels 7 and 8, the weighting scheme
change, and the change to the misdemeanor point. The third column displays the impact
without the 1/2 point included in the weighting scheme. At severity level 7, CHS of 0, the
durations were doubied to 48 months and increased by 10 months for every additional criminal
history point up to six. The durations at severity level 8, CHS of 0, were doubled to 86
months and increased by 12 months for every additionai criminal history point up to six.

Males Current Projections Projections for Adopted Proiections w/out
Commission Modifications 1/2 point Change

End of:

August 1989 2704 2704 2704

August 1980 2822 2863 2955

August 1991 2926 2880 3081

August 1992 2936 2804 3051

August 1993 2934 2919 3174

August 1994 2949 3035 3285

August 1995 2966 3080 3330

August 1996 2985 3115 3391

August 1997 3004 3172 3432 R

August 1998 3037 3206 3471 £

The earliest possible effective date for these modifications would be August 1, 1989, therefore,
the impact of the modifications will not be recognized until sometime between August of 1989
and August of 1990. Note that for the male population, even with the full weighting scheme
proposed by the Commission, additional bed space will be needed, as many as 400 more beds
over the next decade. In addition, the population will continue to increase after 1998.
However, the proposal does appear to provide some time to plan for that space as bed space
need will fluctuate until 1993 when it wil go beyond capacity. These adopted modifications
without the 1/2 point value for prior severity level 1 and 2 convictions will resuit in an
immediate and far reaching need for additional bed space.

Females will only be slightly affected by the durational increases. The weighting scheme and
the misdemeanor point change will result in a reduction of the female prison population level
by approximately 25 to 30 beds.
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The following figures compare the prison population levels according to the current projection
with the prison population levels projected for the Commission’s initlal proposal which differed
from the adopted modifications in that the increases at severity levels 7 and 8 were more
modest:

Males Current Projections Projections w/ initial Projections w/out
Commission Proposals 1/2 point Change

End of:

August 1989 2704 2704 2704

August 1990 2822 2861 2955

August 1991 2926 2872 3072

August 1992 2936 2738 2986

August 1993 2934 279 3041

August 1994 2949 2788 3049

August 1995 2966 2779 3048

August 1996 2985 2804 3091

August 1997 3004 2839 3109

August 1998 3037 2832 3098

These modifications would have the effect of leveling off the Increasing population.
Projections indicate that the population for males would fluctuate somewhat around the 2832
bed capacity, barring any other changes in sentencihg practices or sentencing poiicy. |t
appears that there would not be any need for increased prison space.

However, If the weighting scheme did not incorporate the 1/2 point welght for severity level 1
and 2 prior offenses, the impact would be significantly greater, moving prison populations well
beyond capacity as early as 1990 and crossing the 3000 level by 1991,

Tom Johnson, Hennepin County Attorney, presented the Commission with a proposal for

~ consideration. The following is an estimate of the impact of this proposal, aithough not all of
the components could be included in the analysis. The projections below include the increased

durations, adding a severity level, and weighting all prior person offenses at 2 points each.

Maies Current Projections Projections for
Tom Johnson's Proposal

End of:

August 1989 2704 2704
August 1990 2822 3221
August 1991 2926 3727
August 1992 2936 3887
August 1993 2934 4030
August 1994 2949 4159
August 1995 2966 4258
August 1996 2985 4353
August 1997 3004 4400

August 1998 3037 4460



22

The impact is immediate and extraordinary, requiring a new facility by 1980, with a continuing
need for 100 or more additional prison beds each subsequent year. Staff also estimated the
Impact of Increasing the minimum time served on a life sentence to 25 years: about 35 beds.
The impact of the "rounding the corner" and moving down cne severity level for every
criminal history point past six (up to the statutory maximum) Is approximately 400 beds.

These projection figures do not necessarlly indicate the precise level of the prisen population
for the speciflied month and year. It Is unlikely that the future can be predicted with such
accuracy. Rather, the value of these projections lies with the ability to determine, for each
proposal, whether a trend exists toward an increasing, a decreasing, or a stabilized prison
poputation and the degree of any identified trend.

Local Resources

The Commission's adopted maodifications will also have an impact on local correctional
resources but it Is difficult to estimate in what way local resources will be affected.
Approximately 200 offenders who would be recommended a prison sentence under current
guidelines would be recommended community sanctions under the adopted modifications. The
cases would probably be distributed throughout the state but it does appear that Ramsey
county may experience a disproportionately larger share: approximately 45 offenders would be
from Ramsey county. Hennepin county may experience a disproportionately smaller share,
approximately 35 offenders. The remaining offenders would likely be distributed among 50
other counties, ranging from 1 to 10 offenders per county. Approximately 35 counties would
not likely be experiencing any affect on local resources due to the Commission's adopted
modifications.

Because these offenders are currently recommended prison terms, it appears likely that these
offenders, under the new policy, will serve some time in jaill. However, as there are no
standards for nonimprisonment sanctions, it is uncertain whether all, some, or none of these
offenders will' receive local jail time or how much jall time they may receive. None the less,
the Commission believes it is important to realize that changes to the guidelines affect both
state and local resources and that even this limited information on the impact should be
reported to the legislature. This information Is essential to the legislature in their
determination for state correctional funding as well as community correctional funding.

IV. 1987 BRIEF DATA SUMMARY

The volume_of cases sentenced Increased dramatically from 6,032 in 1986 to 6,674 In 1987, an
approximate 10% increase. The 10th Judicial district experienced the largest increase in
volume at 36%. Judiciai districts 1, 3, and 4 also experienced significant increases in the
number of cases sentenced In 1987 at 24%, 15%, and 17% respectively. Judicial districts 2, 5,

B, and 8 experienced a decrease In the number of cases sentenced in 1987 as compared with
1986.

The imprisonment rate increased from 19.9% in 1986 to 21.6% in 1987 or from 1,198 cases to
1,443 cases. This is a substantial increase and represents the highest imprisonment rate to
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date (data are available only for 1978, 1981-1987). The imprisonment rate for severity levels
IV Increased from 14.0% in 1986 to 16.1% in 1987. The imprisonment rate for severity levels
VIi-X also increased from 74.8% in 1986 to 77.4% in 1987. Imprisonment rates remained about
the same at severity levels V and VI.

The overall dispositional departure rate increased from 10.4% in 1986 to 10.7% in 1987 which is
about the same rate that occurred in 1985. The increase, however, was due to an increase in
aggravated dispositional departures from 4.1% in 1986 to 4.5% in 1987. The mitigated
dispositional departure rate remained the same at 6.3%. ARkhough the aggravated dispositional
departure rate increased in 1987, the large majority of these departures are actually "requests
for prison." In both 1986 and 1987, approximately 82% of all aggravated dispositional
departures were a resutlt of an offender "requesting priscen."

The overail dyrational departure rate for executed sentences Increased from 19.1% In 1986 1o
20.8% in 1987. The durational departure rate has tended to fluctuate over time with 1981
having the highest durational 