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REPORT OF THE REVISOR OF STATUTES
TO THE
LEGISLATURE OF THE STATE OF MINNESOTA
CONCERNING CERTAIN OPINIONS OF THE SUPREME COURT
The Revisor of Statutes respectfully reports to the
Legislatufe of the State of Minnesota, in accordance with
Minnesota Statutes, Section 482.09 (9), which provides that the |

Revisor of Statutes shall:

"Report to the Legislature by November 15 of each even
numbered year any statutory changes recommended or
discussed or statutory deficiencies noted in any

opinion of the supreme court of Minnesota filed during

the two-year period immediately preceding September 30

of the year preceding the year in which the session is

held, together with such comment as may be necessary

to outline clearly the legislative problem reported.”

The opinions of the Supreme Court of Minnesoﬁa concerning
statutory changes recommended or discussed, or statutory
deficiencies noted during the period beginaning September 30,
1880, and ending September 30, 1982, tocgether with a statement
of the cases and the comment of the court, are set forth on the
following pages, in alphabetical crder.

In each instance whereAa practical remedy for the statutory
defect is suggested by the Supreme Court or is otherwise readily
apparent, the summary of the case concludes with a brief
statement thereof. This statement is included in an attempt to
make this report ¢of more wvalue to the user, and the remedies
suggested are not, in most instances, intended to be exclusive.

In addition, this report concludes with a bill containinq

amendments designed to remedy the defects.
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Section 296.02, Subdivision 7
ARCHER DANIELS MIDLAND CO. w. STATE

Archer Daniels Midland Co. v. State, 315 N.W.2d 579

(February 12, 1982) was an appeal by the State from a District
Court interpretation of Section 296.02, Subdivision 7, enacted
in 1980, providing that:

"The tax on gasoline imposed by subdivision 1 shall be
reduced by four cents per gallon for gascoline which is
agricultural alcohol gasoline as defined in section
296.01, subdivision 24, which is blended by a
distributor with alcohol distilled in this state from
agricultural oroducts produced in this state, and
which is used in preducing and generating power for
propelling motor wvehicles used on the public highways
of this state. ***" (emphasis added)

The District Court ruled that the underscored portion of
the statute was unconstitutional under the Commerce Clause
because it discriminates against interstate commerce, but
extended the tax reduction to all gasohol regardless of its
origin, in effect severing the unconstitutional portion. The
Supreme Court upheld the declaration of unconstitutionality but
reversed the District Court on the issue of severability heolding
that:

"In this case the unconstitutional language of the Act

explicitly limits the four-cent per gallon tax

reduction to Minnesota gasochol. This indicates a

legislative intent to benefit only intrastate

concerns. If the unconstitutional language of the Act

were stricken and the Act's.tax reduction extended to

out-cf-state concerns such as ADM, this legislative

intent would be comletely frustrated. We conclude,

therefore, that the remaining portions of the Act,

standing alone 'are incapable of being executed in

accordance with legislative intent.' Minn.Stat. S

645.20(1980)"

The Court also pointed out that to work a severance in thi s

instance would primarily benefit ADM since they supply 85

percent of the fuel-grade alcohol used in the state to make



gasohol, and that ﬁhis would be contrary to the dictate of
Minn.Stat. S 645.17(5) which provides that:

"the legislatﬁre intends to favor the public interest
as against any private interest."”

Though the Legislature could effect a severance of the
unceonstitutional language, it appears that, in view of the
reasons discussed in the Court's opinion a repeal of Section
296.02, Subdivision 7 plus Section 296.01, Subdivision 24 cited

therein would be desirable.




Section 65B.51, Subdivision 1
CONAT wv. PROVOST

Conat v. Provost; 301 N.W.2d 313 (January 9, 1981)

represents a reaffirmation by the Supreme Court of its earlier

holding in Haugan v. Town of Waltham 292 N.W.2d 737, to the

effect that:

"The provision of Minn.Stat. S 65B.51(1978), which
requires the deducticn of future economic benefits
from a tort recovery is unenforceable *** "

(See page 15 of the Report of the Revisor of Statutes Concerning

Certain Opinions of the Supreme Court (November 1980))
The holding in Haugan was based upon an interpretation of

Article I, Section 8 of the Minnesota Constitution which
provides that:

"Every person is entitled to a certain remedy in the
laws for all injuries or wrongs which he may receive
to his person, property or character, and to obtain
justice freely and without purchase, completely and
without denial, promptly and without delay,
conformable to the laws."

The statutory deficiency re-emphasized in this case could
be remedied by legislation in the following form:

"Subdivision 1. [Deduction of basic economic loss
benefits.] With respect to a cause of action in negligence
accruing as a result of injury arising out of the operation,
ownership, maintemance or use of a motor vehicle with respect to
which security has been provided as required by sections 65B.41
to 65B.71, there shall be deducted from any recovery the value
of basic or optiocnal economic loss benefits paid or payable eox
whieh wiii be payabie im the futuwre, or which would be payable
but for any applicable deductible."



Section 336.3-419(3)
DENN v. FIRST STATE BANK OF SPRING LAKE PARK

Denn v. First State Bank ¢of Spring Lake Park,.3l6 N.W.24d

532 (March 5, 1982) was a case involving construction of a
provision of the Uniform Commercial Code, adopted in Minnesota
as Section 336.3-419, Clause (3), providing that:

" "Subject to the provisions of this chapter concerning
restrictive endorsements a representative, including a
depositary or collecting bank, who has in goeod faith
and in accordance with reasonable commercial standards
applicable to the business of such representative
dealt with an instrument or its proceeds on behalf of
one who was not the trué owner is not liable in
conversion or otherwise to the true owner beyond the
amount of any proceeds remaining in his hands.

' (emphasis added)

Defendant bank, acting as both depositary and collecting
bank, accepted checks bearing forged endorsements and granted
provisional credit to the.party who presented them. Defendant
bank then presented the che;ksAto the drawee bank, which paid
them, whereupon defendant bank allowed the holder of the
provisional credit to withdraw the money from the account. The
forgery was discovered too late to prevent payment. There was
no evidence of any lack of good faith or reascnable commercial
standards on the part of defendant bank, nor did defendant bank
retain any of the proceeds.

As stated by the Court:

"This appeal raises the issue of whether a depositary
bank which collected and paid out on two checks
bearing forged indorsements is absolved from liability
to the payee of the checks under Minn.Stat. S
336.3-419(3) when it acted in good faith and in
accordance with reasonable commercial standards. We
hold that it is."



The opinion traced the history of clause (3) through its

promulgation in 194S by the Commissioners on Uniform State Laws,

in~zluding the 1951 addition of the phrase, "including a
depositary or collecting bank" and quoted with approval

decisions from three other states which refused to include a

depositary or collecting bank within the term "representative,"

stating:

"The arguments of the Ervin and Cooper courts are
persuasive, but we are compelled to reach an opposite
conclusion. We can ignore neither the plain language
of the statute which expressly includes depositary and
collecting banks in its description of representatives

nor the comments which appear to exclude such banks
from liability."

- The Court stated strong policy arguments in Denn's

(Plaintiff's) favor, declaring:

"It is judicially efficient to allow the true payee to
proceed directly against a collecting bank. The
collecting bank will bear the ultimate loss in most
cases. If the payee must sue the drawee bank, the
drawee bank will sue the collecting bank on the
warranties of Minn.Stat. S 336.4-207 as Northfield d4did
in this case. Therefore 'a suit by the owner-payee _
against the depositary bank aveoids an additional suit
and thus resoclves the entire dispute in an economical
matter.'(citation omitted) Collecting banks are also
more convenient defendants. While the forged checks
may be drawn on several different banks, the forger
ocften cashes or deposits them all at the same bank, or
at banks in the same geographical area. Both the
payee and the judicial system suffer when the payee is
required to sue drawee banks in a number of
jurisdictions to recover on a forged indorsement."

but concluded its opinion by stating:

"The authority for changing the plain meaning of
Minn.Stat. S 336.3-419(3) lies with the Minnesota
legislature. Although the people of Minnesota would .
benefit by a change which would hold a depositary bank
directly liable to the true payee of a check which it
has paid over a forged indorsement, we hold that
Minn.Stat. S 336.3-419(3), as it was passed by the
legislature in 1965, provides defenses which absolve
the depositary bank of such liability."



The suggestion of the Court in the instant case could be

accomplished by legislation which would strike the phrase "-»

"

ineiuding a depesitary or eeiieeting 2ank,s" from Section

336.3-413(3).



Section 154.03
GRASSMAN v. MINNESOTA BOARD OF BARBER EXAMINERS

Grassman v. Minnesota Board of Barber Examiners, 304 N.W.2d

909 (May 1, 1981) was an action challenging both the wvalidity of
a statute (Section 154.03) which limits to two the number of
apprentices who may be employed in any barber shop and also
rules of the Board of Barber Examiners requlating closing hours
for shops and establishing trade areas within the state to
effectuate regulation of barbering. The trial court invalidated
the closing hour regulations and statutory apprentice rules on
equal protection. grounds, but upheld the trade area rules.

The Supreme Court upheld the trial court on the issue of
closing hours and the statutory apprentice rule, comparing the
situation of barbers with that of cosmetoloqists who are not
similarly regulated and stating:

"In view of the fact that barbers and cosmetologists

are similarly situated, the regqulations deemed

necessary to the orderly functioning of the barbers

should be equally applicable to the cosmetologists

unless a raticnal basis for a distinction exists. **%*

we conclude that the trial court did net err when it

held that the subject statute and regulations are

violative of the equal protection guarantee of the

federal and state constitutions.”

The Court reversed the trial court on the matter of trade areas,
holding that the concept embodied in rules of the board was also
a denial of equal protection.

Because two of the issues in this case involved rules of
the Board of Barber Examiners which were declared invalid as a
denial of equal protection, it appears that no legislation on

these points is necessary or desirable. On the third issue,

that of the employment of apprentices, the opinion renders



invalid the statutory provision limiting the number of
apprentices in a shop to two. This statutory deficiency could
be remedied by legislation sﬁbstantially as foliows:

"154.03 [APPRENTICES MAY BE EMPLOYED. ]

No registered apprentice may independently practice
barbering, but he may as an apprentice do any or all of the acts
constituting the practice of barbering under the immediate
personal supervision of a registered barber. MNet mere £har £we
apprenticas may be empleyed im any bawbex shep and eaekh sueh
apprentice must be undex the immediate persena: sSupervisien of a
Separate registexed barbews

10




Section 65B.44, Subdivision 3

SRIEBEL v. TRI-STATE INSURANCE CO. OF MINN.

In Griebel v. Tri-State Insurance Co. of Minn., 311 N.W.2d
156 (July 31, 1981) Griebel was receiving workers' compensation
benefits for temporary total disability as a result of a
work-related back iﬁjury, when he sustained a fractured leg iﬁ
an automobile accident. He brought suit against his no-fault
insurer for income loss benefits aLleged to be payable as a
result of the automobile accident. The no-fault insurér
appealed from an order of the trial court granting Griebel's
motion for summary judgment.

‘As stated by the Court:

"The issue in this case, however, is whether a person

already receiving temporary total disability benefits

may also collect no-fault income loss benefits due to

a second accident that produces an injury unrelated to

the first injury, causing an independent total

disability."

The insurer contended that Section 65B.44, Subdivision 3,
governing the ?ayment of income loss benefits did not apply to a
person who was not both working and collecting wages at the time
of the accident. Griebel contended that workers' compensation
beﬁefits are "income" and that he need not actually be working
at the‘time of injury so long as the injury would prevent him
from working.

The Supreme Court agreed with Griebel and affirmed the
trial court's decision awarding no-fault incéme loss benefits,
holding that

"Griebel is entitled to receive from his no-fault

carrier income loss benefits, plus interest, equaling

85% of his average weekly wage less the amount of
workers' compenstion benefits paid."

11



The Court concluded:

"We bring this matter to the attention of the
legislature so it may take action should it determine
that different treatment of cases arising under
similar facts is appropriate.”

Thus the Legislature could if desired add a simple
statement to Section 65B.44, Subdivision 3 to the effect that:

Eor purposes of this section, "income" does not include workers'

compensation benefits. If, on the other hand, the Legislature

agrees with the Court's holding, no legislation appears

necessary.

12



Section 268.09, Subdivision 1

JANSEN v. PEOPLES ELECTRIC COMPANY, INC.

In Jansen v. Peoples Electric Companv, Inc., 317 N.W.2d 879
(April 9, 1982) relator, a member of the Electrical Workers
Union, was "bumped" from his job as an electfician with Peoples
by an electrician with more seniority. This replacement was
required under the collective bargaining égreement between the
Union and the National Electrical Contractors Association, of
which Peoples was a member. The commissioner of economic
security ruled Jénsen ineligible for unemloyment compensation
benefits and the Supreme Court, in a 5-4 decision affirmed the
decision of the commissioner.

This case represents a continuing step in a line of cases
stemming from the doctrine of "constructive voluntary quit," as
enunciated by the Court in the 1958 case of Anson v. Fischer

Amusement Corp., 254 Minn. 93, 93 N.W.2d 815, under which

individuals have been disqualified from benefits pursuant to
Section 268.09, Subdivision 1, which provides that an individual
shall be disqualified for benefits if the employee:

"&# % % yoluntarily and without good cause attributable

to the employer discontinued his employment with such

employer."

The Court cited a judicial request to the legislature to

consider statutory changes made in Stawikowski wv. Collins Elec.

Const. Co., 289 N.W.2d 390 (See page 31 of the Report of the

Revisor of Statutes Concerning Certain Opinions of the Supreme

Court (1980), and concluded that:

"In response to this request of the legislature to
consider statutory changes, the legislature has chosen
" not to repeal the Anson rule; instead, the legislature
has so far left the rule intact in its general

13




application and has only modified its application in
narrow, carefully specified situations. In this
context, we do not think we should overrule a
statutory interpretation that the legislature has
chosen not to overrule."

The dissenting justices noted the long history of
alternating judicial and legislative expansion of the
constructive voluntary quit rule and stated:

"We should reverse the denial of unemployment
compensation benefits and, because of its long,
arduous history, agree that the 'constructive
voluntary quit' rule of Anson (citation omitted) has
had its last legal gasp. OQur 1980 opinions (citations
omitted) clearly express our intent that Anson be
overruled."

Thus if the legislature were to completely overrule the
Anson rule, this ¢ould be accomplished by an amendment to
Section 268.09, Subdivision 1, under which a disqualification

for benefits would be:

"limited to separations where the decision whether to

go or stav lavy at the time with fthe worker alone and.

even then, only if he lefft his work without good
:i”si 1

If, on the other hand, the legislature merely wished to
continue its practice of responding on a case by case basis, it
could amend Section 268.09, Subdivision 1, Clause (2),_at a
later point where it states:

"An individual shall not be disqualified under clauses
(1) and (2) of this subdivision under any of the
following conditions: * * *

(£) The individual is separated from employment due to
a_seniority provision in a collective bargaining
agreement between la labg; and managgmgng or the
completion ¢of an apprenticeship program, or segment
thereof, approved pursuant to Chapter 178."

14



Section 309.515, Subdivision 1(b)
LARSON v. VALENTE

The case ¢of Larson v. Valente, 102 S.Ct. 1673 (April 21,

1982) arose out of an attempt by John R. Larson, acting as
Minnesota Commissiocner of Securities,»to apply the registration
and reporting requirements of the Charitable Contributions Act
(Sections 309.50 to 309.61) to the Holy Spirit Association for
the Unification of World Christianity, better known as the
Unification Church.

The original Charitable Contributions Act exempted all
religious organizations from the requirements of the Act. Laws
13878, Chapter.GOI, Section 5 however, amended the exemption
provision so as to include a "S50 percent rule." This 50 percent
rule (Section 309.515, Subdivision 1(b)) provided that only
those religious organizations that received more than half of
their total contributions from members or affiliated
organizations would remain exempt from the registraﬁion and
reporting requirements of the Act.

Valente and other followers of the Unification Church
sought a declaration that the Act on its face and as applied to
them through the 50 percent rule was invalid under the First and
Fourteenth Amendments to the United States Constitution. The
Supreme Court, in a 5-4.decision, held that Secticon 309.515,
Subdivision 1(b), in imposing certain registration and reporting
requirements upon only those religious organizations that
solicit more than SO percent of their funds- from nonmembers

discriminates against such organizations in violation of the

15



establishment clause of the First Amendment, which provides that:

"Congress shall make no law respecting an
establishment of religion #**=% "

and which is applied to the States by the Fourteenth Amendment.
In concluding its opinion the Court stated:

"In sum we conclude that the fifty per cent rule of S
309.515=-1(b) is not closely fitted to the furtherance
of any compelling governmental interest as asserted by
appellants, and that the provision therefore wviolates
the Establishment Clause. Indeed, we think that S
309.515(b)'s fifty per cent rule sets up precisely the
sort of official denominational preference that the
Framers of the First Amendment forbade. Accordingly,
we hold that appellees cannot be compelled to register
and report on the strength of that provision."

The statutory deficiency disclosed by the holding in Larson

v. Valente could perhaps best be remedied by legislation which

would reverse the effect of Laws 1978, Chapter 601, Section §,
by reinstating thezréligioué drganization exemption as it
existed prior to 1978 in substantially the following manner:

309.515 [EXEMPTIONS. ]

Subdivision 1.  Subject to the provisions of subdivisions 2
and 3, sections 309.52 and 309.53 shall not apply to any of the
following: .

(a)***

(b) A weiigious seeiety ox owganRisatien wRich received mexe
than Ratf of the coniEributions it received in the accouniing
year iagt ended ¢1y frem persens whe are members of the
erganizations or (23 frem a pawent organizaitieon ox afifilisted
organtzatiens or (33 frem a cembinatieon of the seurees lisited =n
atauses ¢:3 amd {(23= A weligious soeieiy or arganizatien whielr
sekieisg fwem 1E3 weikigious affiliates whe are guaiifiied undew
Ehis subdivisien and whe are wepresented in a bedy ew eomventien
s exempe freom the requirements of seetions 389=-52 and 365=-53=«
The texm Imembexr®! shaii net ineiude theose pewsensa whe awre
granted a membership upen malking a contwibuitieon as a wesuli of a
setieitatren~ Anv group or association serving a bona fide
relgicus purpose when the solicitation is connected with that

religicous purpose, nor shall sections 309.52 and 309.53 apply
when the solicitation is conducted for the benefit of the groupr.

or association by any other person with the consent of the group

16



or association. Nothing contained in sections 309.50 to 309.61
shall prevent a group or association or any other person from

voluntarily filing. a registration statement or annual report

under sections 309.52 and 309.53.

(¢) = (£) * = =

17



Section 176.011, Subdivision 16
LOCKWQOD v. INDEPENDENT SCHOOL DISTRICT NO. 877

Lockwood v. Independent School District No. 877, 312 N.W.2d
924 (December 4, 1981l) was a case in which the pressures of
serving as a senior high school principal in a rapidly growing
suburban school disfrict proved to be the undeoing of Reonald K.
Lockwoed, Sr. Considered for the first time by the Court was
the question of whether our Workers' Compensation Actvaffords
compensation to an employee who suffers a disabling mental
injury caused by work-related mental stress, in the absence of
physical trauma. |

The Court examined briefly holdings in other states, a
majority of which have held such injury to be compensable, and
traced the evolution of our Workers' Compensation Act,
specifiéally Section 176.021, Subdivision 1, which makes an
employer liable for compensation "in every case of personal
injury or death of his employee arising out of and in the course
of his employment without regard to the question of negligence, "
and Section 176.011, Subdivision 16, which defines "personal
injury" as "injury arising out of and in the course of
employment and includes personal injury caused by cccupational
disease."

In reversing the decision of the Workers' Compensation
‘Court of Appeals, which had awarded Lockwood compensation, the
Court stated:

"In the absence of proef that the legislature

considered the far-reaching ramifications of extending

workers' compensation coverage to employees who are

mentally disabled by employment-related stress, we

decline to construe the Workers' Compensation Act in a
manner probably not intended by that body. * *'* the

18



issue raised in this case involves a policy

determination which we believe should be presented to

the Llegislature as the appropriate policy-making

body. If it wishes to extend workers' compensation

coverage to mental disability caused by work-related

mental stress without physical trauma, it is free to

articulate that intent clearly. In the absence of a

clearly expressed legislative intent on the issue,

however, we will not hold such disability to be

compensable."

The inclusion of mental injury or disability in the absence
of physical trauma within the scope of our Workers' Compensation
Act would represent a step of considerable significance from the
policy standpoint. It would apparently involve an amendment to
the definition of "personal injury" contained in Section

176.011, Subdivision 16 in order to extend the definition to
include "mental injury caused by work-related mental stress,

whether or not accompanied by physical trauma."

19




Section 176.262
NELSON v. PETERSON

In Nelson v. Peterson, 313 N.W.2d 580 (December 17, 1981)

plaintiff, who was employed as a petitioners' attorney in the
workers' compensation division of the department of labor and
industry brought an action against the commissioner of the
department challenging the validity of Minnesota Statutes 1981
Supplement, Section 176.262, which was enacted by the 1981
Legislature and provides that:

"o attorney acting pursuant to Section 176.261 shall

be hired or appointed as a compensation judge for a

period of two years following termination of service

with the division."

The Court ocbserved that while petitioner's attorneys were
disqualified from serving as compensation judges, that
disqualification was not applied to other employees within the
division such as attorneys who represent the State in workers'
compensation proceedings, special assistant attorneys general
representing the Special Fund, the compensation counsel, and
private attorneys representing any party to a proceeding. The
Court applied the "rational basis test" of an earlier decision
to Section 176.262, under which test any classification of
positions was required to be genuine and substantial as opposed
to manifestly arbitrary or fanciful and genuine or relevant to
the purpose of the law, and concluded:

"The classifications are not genuine or relevant to

the asserted statutory purposes. Moreover, we f£find

that the distinctions which separate those included

within the strictures of Section 103 (176.262) from

those excluded are manifestly arbitrary and fanciful.

For these reasons, we hold that Section 103 violates

the equal protection guarantees of the United States
and Minnesota Constitutions-."

20




In this instance it appears that the repeal of Section
176.262 may,bé in order as a means of remedying the statutory

deficiency disclosed in the Court's holding.

21




Section 176.081, Subdivision 8
NELSON v. STATE, DEPT. OF NATURAL RESOURCES

In Nelson v. étate Dept. of Natural Resourcaes, 305 N.W.2d

(May 1, 1981) Russell Nelson, an employee of the department, was
killed while acting within the course and scope of his
employment. Workers' compensation benefits were paid to his
widow and two minor children. The widow brought a wrongful'
death action against the third party responsible for the death
and obtained a $130,000 settlement, which was distributed by the
district court upon her petition.

At issue in the case was a construction of Section 176.061,
Subdivision 8, which reguires that, in all cases where the State
is the employer, any settlement with a third-party is not wvalid
unless prior notice is given the State. Rights of subrogation
are granted to the State, copies of documents relating to the
suit are required to be served upon the State, and the State is
granted a lien for the amount to which it is subrogated.

The court held in its syllabus that:

"Minn.Stat. S 176.061, Subd. 8 (1980) distinguishes

between employees of the state and all other employees

and in so deing sets out a classification that does

not apply uniformly to a similarly situated group,

employees; is not supported by genuine and substantial

distinctions between employees of the state and other
employees; dees not further the purposes of the

Workers' Compensation Act, Minn.Stat. S 176.001 et

‘seg. (1980) and therefore violates respondents right

to equal protection under the laws. U.S. Const.

Amend. XIV."

Because the Court went on to state:

"It is our view that notice to interested emplovers is

no less important when a petition to distribute

proceeds is involved. For that reason, we hold that

the failure to provide an interested employer with

notice of a petition to distribute the proceeds of a
wrongful death action may invalidate the distribution

22



obtained." |
iﬁ appears that the proper remedy for the statutory deficiency
disclosed by this case would not be to repeal the ocffending
subdivision which, in effect, gives preference to the state as
an employer, but rather to amend Subdivi;ion 8 to protect the
rights of all employers, substantially as follows:

"Subd. 8. [State as Notice to employer.] In every case
arising under subdivision 5 when &€he stasze 3 the emplieover anrd a
settlement between the third party and the employee is made it
is not valid unless prior notice therecf is given to the sease
employer within a reasonable time. If the state emplover pays
compensation to the employee under the provisions of this
chapter and becomes subrogated to the rights of the employee or
his dependents any settlement between the employee or his
dependents and the third party is veoid as against the stasels
emplover's right of subrogation. When an action at law is
instituted by an employee or his dependents against a third
party for recovery of damages a copy of the complaint and notice
of trial or note of issue in such action shall be served on the
stase employer. Any judgment rendered therein is subject to a
lien 'of the szate employer for the amount to which it is
entitled to be subrogatad under the provisions of subdivision 5.

-

23




Section 573.01
THOMPSON v. ESTATE OF PETROEFE

In Thompson v. Estate of Petroff, 319 N.W.2d 400 (May 21,

1882) plaintiff was attacked and injured by Petroff who
thereaftef~died of a gunshot wound sustained during the attack.
Her action against the estate of her assailant was summarily
dismissed by the trial court on the basis of Section 573.01,
which provides:
"A cause of action arising out of an injury to the
person * * * dies with the person against whom it
exists, except a cause of action arising out of bodily
injuries or death caused by the negligence of a
decedent or based upon strict liability, statutory
liability or breach of warranty of a decedent,
survives against his personal representative. * * *"
The Supreme Court, in reversing the granting of the summary
judgment stated:
"Minnesota's survival statute, Minn.Stat. S 573.01
(1980), which provides that personal injury causes of
action survive the death of the defendant only if
based on negligence, strict liability, statutory
liability, or breach of warranty, violates the equal
protection clause of the Minnesota Constitution
because no rational basis exists for the
nonsurvivability of causes of action arising from
intentional torts.”

- The Court traced the history of the common law, under which
all causes of action died with the actor, through its adoption
in statutory form by Minnesota's territorial legislature and the
subsequent addition of exceptions for negligence (1941) and
strict or statutory liability or breach of warranty (1967), and

concluded that:
"Intentional torts have been omitted from the surviwval
statute for no apparent reason other than the -
legislature's failure to keep up with the development
of modern tort law."

In a somewhat unusual action for the Court, the Court

24




actually, in effect, proposed corrective action when it stated:

"The survival statute is phrased in the negative; we
cannot add language to it in order to render it
constitutionally permissible. However we can strike
the middle sentence of section 573.01 and leave intact
the first and third sentences. * * * The effect of
the deletion of the second sentence is that all causes
of action will survive the death of either party,
except those arising out of the death of an injured
plaintiff. (Footnote omitted) For this exception the
wrongful death statute, Minn.Stat. S 573.02 (1980)
will continue to govern."

While the Legislature is free to do what the Court declined
to do; insert "intentional tort" into the list of exceptions to
the nonsurvivability Qf actions, logic would appear to dictate

an amendment to Section 573.01 as proposed by the Court, as

follows:

"A cause of action arising out of an injury to the
person dies with the person of the party in whose
favor it exists, except as provided in section

573.02. %£% aise diea with the pewzen aga:znst whem &
exisEsy exeept a cause of aetieon awising oui ef bediiy
kmjuries ox death eaused by the negiigence of a
decadent ox based upen stwiet liabiliEyy statutery
tialbiiity ow breaeh of warranty eof a decedents
survives agazast his persena:r represeniafives- All
other causes of action by one against another, whether
arising on contract or not, survive to the personal

representatives of the former and against those of the
latter.”

25
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A bill for an act

ralating =So 3Tatutas; coniforming various laws ©o
judicial decizions of unsonstitutionality and
sjuggestions for clarity; amending Minnesoca Statutes
1982, sec=ions 348.44, subdivision 3; 83B.S1,
subdivisicen 1: 134.Q3:; 176.011, subdivisiza 135;
176.061, subdivision 3; 288.09, subdivisicn 1:
309.351S5, subdivision 1; 338.3-419: and 373.31:
repedling innesota Statutas 1982, ssctions 176.282;
296.01, subdivision 24: and 296.32, subdivision 7.

BE IT ZMACTID 3¢ THE LEZCISLATURE QF T=EE 3TATE OF MINMESOTA:

Sgczicn 1. Minnesota Statutes 1982, section £58. 34,
subdivision 3, 1s amended to rzad:

Subd. 3. (DISASILITY aND IMCOME CLOSS 3EMEZITS. | Oisability
anéd income loss Senefits snall provide <ompensaction for 85
Fercent of the injured perszon’'s loss afbpresent ané futuras gross
income from inabilisy 2o work prozimactely caused oy Ihe nonfatal
injury subject 20 a maxzimum of 3200 per week. Loss of income
includes the costs iacurced By a sali-emploved perscn ;: hire
substitucts amployees o periorm tasks which are necessary <o
@maintain his income, which 22 normally performs himself, and
which h2 <cannot perform because of his injury. for gurpoesaes of

- D W W - - - .

this section, "income” does 10t include workars' compeasation

=233

canefits.

[£ zhe i{njured person .3 unemployed ac zhe zime of iajury

angd 13 r2celiving v 1s 2ligisle 0o r2c2:lve unemployment benerfits

under <haptar 253, ouc zhe Lnjured person loses his eligibil:icy

-



>

w

Ww w80

12.3,82 [REVISCOR ; 7FIRSLX  33-04Ll7

I3r skose benefits secause 9f inability %3 wWork zaused ov zhe
injury, disapilicy and income Loss bDenefiis snall srovide
ssmpensation Iar the lost tenefits Lo an amount aqual s e
unamplovment 2anefits which otherwise would have =zaeas=n pavable,
sSuljectT T a maximum of 5220 per wveask.

Compensation undar z=his subdivision shall De raduced by any
income from substituts work actually performed by the injurs&
Person or sy iacome he injurad person would have 2arned in
available appropriate substituta work which ne was capable of
geriorming ut unreasconably failed zo underwake.

for zhe purposas of this saction "inability To work"” means
disability which prevents the injured gersoen {zom 2ngaging in
any substantial gainful sccupation or employmant on a ragular
Sasis, for wage or profit, far which he is or may by training
bDacsme Eaasanably qualified. I£f tha injured person raturns L9
nis employment and i3 unable by reason of his injury to work
cantinucusly, ccmpen:a:icn‘ici lost inicome shall be zaducad by
the income recsivad while he is actually able to work.

Sec. 2. Minnesota Statutes 1982, saction 553.31,
subdivigion 1, is ameanded Zo r=ad:

Subdivision 1. (DEDUCTION QF SASIC ECONOMIC LOSS
SENETTITS. | With respect =0 a cause of action in nsgligenca
acsriing as a r=sult ¢f injursy arising out of the operation,
Qwnersnip, maint=nance or usa of a motor vehicla with respect to
which secugicy has been groviced as Tequirasd b5y sec=ions S832.41
to &838.71, there shall be deducted from any rescovary the value
of basic or opsiconal 2conemic loss bDenefics paid or payable ae
witkaln o222 se savabee in 3he fwsure, or which would 2e pavable
out Ior any apolicable daducsible.

Sec. 3. Minnesotca Statuces 1982, section 154.03, is
amendsd =0 read:

154.03 (APPRENTICIS MAY 32 EMPLOYED. |

te ragistersd agpreacics may independently practice
pDarbering, but he may as an apprentics do any or all of the acwus
canssituting che pracsice oFf PDartering under the immediata

personal supervision of a registared Darber. MNes mere :ihan iwe
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tPpBrensises MaY e smPosvesd fn 2Ry Perder imem sna s2en Inen

epprensise ANSE Be Lnder Ine immediaze rersenaz Iupervisien 34 2

Sewarate regqiatered tavaew-

Sec. %. {innesota Statusas 1982, sacsicn 173.01
subdivizion 15, i3 amendesd o re=ad:

Subd. 18.

injury asizing out of and in the s3urse 3£ employment

’

(2ERSONAL IMJIURY.| "Personal injuzy" means

and

includes personal injury causad by occsupaticonal disesase; Sut

doas 10T <over an employee exgepc whila angaged in, on, or about

the premisas where i3 sarvicag raguire Ris presance as a part

of such services at the =ime of the injury and during the hours

"Personal iajury” includes a mental

- -

injuzy

- D D D D D W W G D W D D D W

caused by worke-rslated mental stress, whather or nct acsampaniad

B D DD D D D D D D A D s D WD D T A B ) P D WD <D D G WD D W WD D WP D D - - - o

o5y shysical trauma. Whers ke amployer regularly Iurnished

- D D B W W D = W WD W W - -

Lransportation to fis smplovees to snd from the 2Llace
amployment such employees ars subjact to This <chaptar
being 30 transported, but spall aot include an injury

che act cf a Third person or f=2llow 2mploves intandad

of
“pile
causad oy

%9 injur=

the smplovea Deacausa of reasons persconal To him, and a0t

direc=2d against Nim as an employee, or because 3£ his

amployment.

Sec. S. lMinnesota Statutes 1982, section L76.081,
subdivision 8, is amended to caad: ¢

Subd. 3. (SFTATE AS NOTICE TO EMPLOYER.| [n evary case

- - .-
-

arising under subdivision 5 when ke ss228e i3 ihe 2mpeevesr and
sattloment Setvae=n the hird sarty and the =2amploye= i3 made it
i3 not valid unless prior noticea theracf is given o =h= ssase

amployer within a rsascnaple zime. [£ The ssase ampls 'zr pays

CMw ey - . . - - ww-

compensation 0 the 2mpioves uncder the provisions of Tls
chapter and Secomes subrogatad o the rights ¢f the amployee or
nis dependants any satstlement betwaan the amplovee or Qis
dependents and the chird party is void as against che stssecs
emplover's cight of subrogaticn. +hen an action at law is
;;;;;:uted 2y an a2mployae or his dependents against a shird
garsy ZIor recsvery of damages a cﬁpy of the complaint and notica

of tTrial 2r aot2 of iszszue 1a 3uch aczion chall ne sarved sn the
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=

3g23e amployer. Any judgment randared herein 135 suBject o i

[N

Lien of the asaszs amployer Ior the amount I35 which
3 anticlad :; be‘sub;;;a;;;.undar the srovisions 9f susdivision 5.
% Sec. 3. Minnesota 3Statucas 1882, sac=ion 283.09,
5 subkdivision 1, is amendad 2o read:

8 Subdivision 1. ({DISQUALISYING CONDITIONS.| An individual

7 separatad from amplovmant under <lauses (1), (2) and (3) shall

8 De disqualifi for waiting waek credit and benefits until ¢
¢ <alencdar weseks have 2lapsed following nis'separzticn‘and he aas
10 earned ZIour times his waeakly benefit amount in insured wérk.

11 (1) {(VOLUNTARY LIAVE.| The individual voLuntariLy and
12 wizhout good Cause attributable to the 2mployaer discontinued his
13 employment with such amployar. For the purpose of this <lausa,

A separation from a2mployment by reason of its tamporary naturs

-
[P

or for inability 2o nass a test or for imabilicy to meet

-
(113

parformance standards ascassary for continuation of samployment
17 shall neot be daemed voluntary.—

18 A separation shall be for good cause actributable o the
19 amplover if it oczurs as a consequence of sexual harassment.

20 Sexual harasament neans unwelcome saxual advancas, rsquests £ar

21 sexual favors, sexually motivatad physical contact or othsr

'™
g

conduct or communicaticon of a saxual cacture whea: (1) the

[
o

ampioyee’'s submission GO such conducs or sommunlication i3 made a
24 cterm or condition of the amployment, (2) che 2mployee’s

25 submission £0 or rejeaction 9of such conduct or communicaticn is
26 the basis for dsecisions affscting employment, or (3) such

27 <conduct or communication has the purpose or =2£fact of

28 substantially interisring with an individual's work performanca
29 or creating an intimidating, nhostile, or offensive working

20 a2nviroament and che amplover Knows or should know of the

31 saxistence of the harassment and £ails to take timely and

32 appreopriate action.

33 (2) (DISCIEARCE TOR MISCONDUCT.| The Lndividual was

3¢ discharged £or miszconduct, OO0t amounting 0 gross misconduct

1S =onnectad Wit ais work ar Ior amisconcucst which incarderaes wizh

. 38 and adwversely afiscss nhis amploymenc.
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An iadivicdual shall 2ot se disgualifiesd under clauses (1)

and (2) of <his suddivision unader any <£ SN

[N

sliewing
sondisions:

(a) The individual volun=arilily discentilusd Lis smployment
S0 agsapt work offaring substantially ocettar candizions of work
Ir sulstantially aigher wagas or 20td;

(2) The indivicdual is separatad from a2mplovment due I3 his
own sarious illnass providad :that such individual aas made
reasonapls 2fiorts =o ratain ais emplcyﬁen:;

An individual who i3 sesaratad Irom his amployment due o
his illness of chemical depancency which has been procfessionally
diagnosad or for thch ne has vnluntarily submittad to tr=atlenc
and who Tails <o makg consistant 2i5orsTs to @maintain tie
trzatment he Knows or has been grofaszicnally advised is
necss3ary to csntrol that illaess has aot made reascnable
2affores to retain Ris employmenc.

(¢) The individual ac=epts work £from a base pericd amolover
which invelves a change in his location of work so that said
work weuld not have been daamed o be suitable work under the
provisions of subdivision 2 and within a paricd of 1I wvaeks from
cshe ccmméhcament of said work voluntarily discsatinues his
amplovment due o reasons wnich would nave caused the work cc be
ansuitable undar the srovision of zaid subdivision 2

¢ (d) Tae individual Left emplovment tecause re nad rsached
mandatary retirement age and was 35 y=ars of age or older;

(a2) The individual i3 carminatad by his amplover bSecause ne

gave notice of iatantion to tarminate employment within 3Q

days. This excaption snall be efizctive only thrsugh ne

=alandar wveek whnich includes =he Z2ate of Latanded carmination,
provided that this excestion shall not rcasult ian che payment of
Senefits Ior any week for which he recaives pis aormal wage or
salary which is egual 3 or gresacar than his weakly bdenefict
amoun<s;

(£) The individual is separactad f{rom 2mploymenc dues 29 a

TanioriTy Irovision ia a <collacIive 2argainlng agraement Hetwesen

D D D D o o D U L W D T WP D YD D A W WD D D s - AD W A D WD W WD G P WD WD WD U D N AT WD D N D WD W D W W

laboer and management or the sompletion of an aporaNIIceship

- -le
G D W . " - -
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[rogram, 2r segment nereof, appraved Jursuant Iz shagtar (T8,

(3) [DISCIARGE TOR SROSS MISCONDUCT.| The individual was
discharged faor grass misconducts c:nnec:ad‘wi:h 2is work 9r gross
misconduct which intarferes with and adversely 2f£Iacts 2ais
amplovment and providad fusther :haé zhe cammissioner Lis
ampowaered o Laposas 3 total disgualification far tha sanafis
year and to sancsl pare or all of she wage grecits Srxom tha last
smployar from whom he was discharged for gross miscanduct
connectad with nis work.

‘for e purmcesa of this clause "gross misconduct” shall e
defined as misconduct iavelving aszsault and battery or =lhe
malicious destruction of pgroperty or =he thafft of monay or
pro?erty Qf a wvalua of $100 or mors Sr arsen 2r sabcotags or
ambazzlement or any othar act tiRa commission of which amounes o
a falony or gronss misdameanor.

(%) (LIMITSD QR NGO CHQRGE QF 3EMEZFITS.| Bensfizs paid
subsagquaent =5 an individualls separation under any of the
foregoing clauses, excepting clausas (2)(c) and (2)(e), shall
not be usad as a factor in detarmining the future canetribution
rata of the emplover from whosa smployment sush iadividual
separatad.

3enefics paid‘subsequenc 2o an individual's failure,
without good cause, 35 accapt an off2r of suitable re-amplovment
shall not Be usad as a E;ctar in deze2rmining the futurs
csntrizution rats of the employer whose cffer of re-amployment
he failed %o acgent or whose offer of ra-smployment was refused
solely due to the distance of the available work from his
residenca, ths individu#l's own serious illness or his other

.
amployment at Zne time of the cffer.

(S) An individual “ho was 2mploved by an emplover shall aot
be disqualifiaed for benefizs under this subdivision for any ac=s
or omissions ocsurring afftar his separation frem 2mploymeat witgh
the smplover.

(8) (DISCIPLINARY SUSPEMSIONS.| An individual siall %e
disgualiiiaed Isr walting waek cra2dit and Penefics for zZhe

duracion of any disciplinary suspensioan of 30 days or lass
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resulzing Irom 2is own 1aisconcuc=. Qiscipliznary suspensions 2%

aore han 30 days shall sonstiztute i discharge Irom amplovment.

u

Sec. 7. Minnesoca 3tatutss 1832, sectio

Q9.513,

o}
v

supcivision 1, i3 amendad 32 r=ad:

Subdivision 1. Subjsct o the provisions of subdivisioms 2
and 3, sacsions 309.32 and 309.533 shall not apply Lo any of che
foLlowinqﬁ

(a) Craritable organizations:

(1) which 4id not racsive zotal contrilbutions in sxcess of
$10,000 from the public withina or without this stata Eurinq the
igssunting year last andad, and

(2) which <o aot plan to recaive tatal contribusiocns in
2xc2ss of szuch amount Izom Ille 3ublic wi:niﬁ or without zhis
3tate 4during any acssunsing ye=ar, and

(3) whosea func=ions and activities, including fund raising,
ar=s performad Wiolly by psersons who are unmaid for their
sarvices, and

(¢) none of whose assers or income inurs o the benefit of
5r ar= paid =0 any officar.

for purposas of =his <hapter, a charitaple organization
zhall be daemed to receive in addition %o such contributions as
are solicited frem =he sublic by it, such coneributions as ars
solicitaed from the public Sy any other person and transferrad 2o
iT. Anvy organizaticn consticuted for a charitable purpose
receiving an allocation from a zommunicy chest, united fund or
similar organization shall be deamed 2o have solicited that

allocation fzrom the public.
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decieszamiaa Iy gEOUR Or as3ociation serving a bona Iids
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religious zurscss whan the zolicization is connestad wish shat
e o 0 0 o o 0 20 e e 1 B D B 2 i P 2 B B D P 0 < <80 B P B e b
Fisus zuzpose, 20r shall sac=ions 339.32 and 309.33 apply
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when =he solicitmation i conductad Ior zhe benefic af zha graup
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Ar association Dy any othar ferson wWill tlle consent o£ he Jraup
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or association. Neothing contained in sactions 30¢.3Q =3 30¢.31
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shall prevent a SToUP 9 asSLTQCiaTisn or any othar 2arson from
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volun=arily filing a ragiitratisn statament or annual rspers

- - D ) W D D ) WD D A D B D W =D D G D W P D D D D D D D D S D D D D D D D W P -

under sac=isns 302.32 and 309.33.

crtcct e e s e s e st n e e anmn
{e) any aducational Z«scwzu zien which is uncdsr the general
superrizisn 2f the 3tat2 bcard 9f 2cducanion, the ztats
univarsicy board, the 3tate Scard for communizy <ollzges, or the.
wnirersity of Mins anesota or any 2cucational institutison which is
accrédi:sd by the university <f Minnesota st zhe tcreh Csntral

as3e<iation 2£f collages and _zegondarzy schools, or Sy any other

2aticnal or regiscnal acsredizing associacion.

{d} A& fractsrnal, pagriotic, 30

1}

ial, =zducational, alumni,

‘o

rofagsional, trade or lsarned socisszy which limizs solicizasion
2f contributions o perszons who have a right =Z¢c votC2 as a
memoer. The z2rm "member” 3nall a0t include thosa sersons whe

are grantad a mMembersnip uper makiag a santribution as the
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(@) & chasizable organizaszion szaliciting coatrisusions av

any P=r30n specified Sy nams ag he =ime ~f fhe solicicacion if

B

.all 9f the contributions veceivad are zransierred =9 che person

namad with no raztricsiens ~n is 2upenditure 9f 1% and wish no
dedugtions wvnassoevar,
{£) & privates foundation, 2s d=2fined 1n section 50%(a) of

=he Iactarnal Revanue Cade =<2 1954, which did aot solicit

(Y]

snsributions from more siian 1GC persons <uriag the acssunting
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An iastrument s ssnversad when

(Y]

(a) a drawee =2 wilom in 13 delivered Ior acsaptance resfiusas

4+ o return it on demand; or

wn

(8) any persen =2 whom it is dalivarsd Isr sayment rafusas

(113

on demand 2ither 20 2ay or =2 return i{I; or

~8

() it is paid on a forged zsndorsementc.
g (2) Ia an ac<ion against a drawee undar subsaczion (1) che
3 measure of the drawase’'s liability is the face amount of the
10 instrument. In any other action undsr suBsecticn (1) the measure
Ll of liamilizy i; srasumed 22 be the fage amount of the instrument.
2 (3) Subject =0 The provisions of his chaptar concaraing
13 rasgtrictive sndorsaments i Cepresentitives iseindiseg o
13 iepasﬁ!#zy 9® salieeziag Wamms “ho has in good faith and in
15 accordance with the reascnable commercial standards applicabls
- 15 rzo the business of such rapresentative dealt with an instIument
7 or its procasds on benalf of one whe was not the true owner is
18 not liable in conversion cé.céiarwise S the Irue owner bevond
18 <the amount of any arocseds remaining in his hands.
20 (%) &n intarmediary bank or payoer bank wiich is a0t a
21 dapoesitary bank is aot liable in conversicn solely by reason of

22 the fact that procaeds of an item 2ndorsed rastric=ively

23 (sec=icns 336.3-20S5 and 228.3-208) are 20t paid or agplied

2% consistantly with the restrigctive eandorsement of an andorser
) 25 other than its immediace zransferor.

28 Sec. 3. {linnesoca Statutas 1982, seczion 373.01, is

27 amendad 3o r2ad:

28 $73.01 (SURVIVAL QF CAU3ES. |

29 A zause 9of acsion arisiag ~»ut of an iajury tTo the person

30 ias with the persen of the party in whose favor it exists,

31 except as provided in sec=ion 573.02. 32 atse dies waish ihe
32 psexsen 24ainss whom & sxriSas 2Mee9E 2 sause 9F scsien aAvissag
33 sum of vedily imlduwies sr dassk semsesd Sy ke neyzigenes of a

34 dessdens o2 esed 1nem sANLes Lramilaive ssssusery Lbameciay o
35 ‘seessn 98 Warvaniy 24 s sesssenis IWrYIvVes aqasasE Airs Sersemaz

38 wepresenmsssxvess All otller causes of ac=ion Dy 2ne against
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anothar, Whatilsr arising on INTIACT 9T oL, survive 33 le

Personal representatives of tha 3Icrmer and against tncose of

Sac. 10. [REPEALZIR. |

Minnescota Statutas 1382, sacwtions 178.2%82; 296.01,
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subdivision 24; and 296.02, subdivision 7, ars rapealad.
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