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REPORT OF THE REVISOR OF STATUTES

TO T~

LEGISLATURE OF THE STATE OF MINNESOTA

CONCERNING CERTAIN OPINIONS OF THE SUPREME COURT

The Revisor of Statutes respectfully reports to the

Legislature of the State of Minnesota, in accordance with

Minnesota Statutes, Section 482.09 (9), which provides that the

Revisor of Statutes shall:

"Report to the Legislature by November' 15 of each even
numbered year any statutory changes recommended or
discussed or statutory deficiencies noted in any
opinion of the supreme court of Minnesota filed during
the two-year period immediately preceding September 30
of the year preceding the year in which the session is
held, together with such comment as may be necessary
to outline clearly the legislative problem reported."

The opinions of the Supreme Court of Minnesota concerning

statutory changes recommended or discussed, or statutory

deficiencies noted during the period beginning September 30,

1980, and endinq September 30, 1982, together with a statement

of the cases and the comment of the court, are set forth on the

following pages, in alphabetical order.

In each instance where a practical remedy for the statutory

defect is suggested by the Supreme Court or is otherwise readily

apparent, the summary of the case concludes with a brief

statement thereof. This statement is included in an attempt to

make this report of more value to the user, and the remedies

suggested are n~t, in most instances, intended to be exclusive_

In addition, this report concludes with a bill containing

amendments designed to remedy the defects.
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Section 296.02, Subdivision 7

ARCHER DANIELS MIDLAND CO. v. STATE

Archer Daniels Midland Co. v. State J 315 N.W.2d 579

(February 12, 1982) was an appeal by the State from a District

Court interpretation of Section. 296.02, Subdivision 7, enacted

in 1980, providing that:

"The tax on gasoline imposed by subdivision 1 shall be
reduced by four cents per gallon for gasoline which is
agricultural alcohol gasoline as defined in section
296.01, subdivision 24, which is blended by a
distributor with alcohol distilled in this state from
agricultural oroducts produced in this state, and
which is used in producing and generating power for
propelling motor vehicles used on the public highways
of·this state. ***" (emphasis added)

The District Court ruled that the underscored portion of

the statute was unconstitutional under the Commerce Clause'

because it discriminates against interstate commerce, but

extended the tax reduction to all gasohol regardless of its

origin, in effect severing the unconstitutional portion. The

Supreme Court upheld the declaration of unconstitutionality but

reversed the District Court on the issue of severability holding

that:

"In this case the unconstitutional language of the Act
explicitly limits the four-cent per gallon tax
reduction to Minnesota gasohol. This indicates a
legislative intent to benefit only intrastate
concerns. If the unconstitutional language of the Act
were stricken and the Act's tax reduction extended to
out-of-state concerns such as ADM, this legislative
intent would be comletely frustrated. We conclude,
therefore, that the remaining portions of the Act,
standing alone 'are incapable of being executed in
accordance with legislative intent.' Minn. Stat. S
645.20(1980)"

The Court also pointed out that to work a severance in thLs

instance would primarily benefit ADM since they supply 85

percent of the fuel-grade alcohol used in the state to make
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gasohol, and that this would be contrary to the dictate of

Minn. Stat. S 645.17"(5) which provides that:
- ,

"the legislature intends to favor the pUblic interest
as against any private interest."

Though the Legislature could effect a severance of the

unconstitutional language, it appears that, in view of the

reasons discussed in the Court's opinion a repeal of Section

296.02, Subdivision 7 plus Section 296.01, Subdivision 24 cited

therein would be desirable.
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Section 65B.51, Subdivision 1

CONAT v. PROVOST

Conat v. Provost; 301 N.W.2d 313 (January 9, 1981)

represents a reaffirmation by the Supreme Court of its earlier

holding in Haugan v. Town of Waltham 292 N.W.2d 737, to the

effect that:

"The provision of Minn.Stat. S 65B.51(1978), which
requires the deduction of future economic benefits
from a tort recovery is unenforceable ***."

(See page 15 of the Report of the Revisor of Statutes Concerning

Certain Opinions of the Supreme Court (November 1980))

The holding in Haugan was based upon an interpretation of

Article I, Section 8 of the Minnesota Constitution which

provides that:

"Every person is entitled to a certain remedy in the
laws for all injuries or wrongs which he may receive
to his person, property or character, and to obtain
justice freely and without purchase, completely and
without denial, promptly and without delay,
conformable to the laws."

The statutory deficiency re-emphasized in this case could

be remedied by legislation in the following form:

"Subdivision 1. [Deduction of basic economic loss
benefits.] With respect to a cause of action in negligence
accruing as a result of injury arising out of the operation,
ownership, mainte~ance or use of a motor vehicle with respect to
which security has been provided as required by sections 65B.4~

to 65B.71, there shall be deducted from any recovery the value
of basic or optional economic loss benefits paid or payable e~

wa~ea w~~~ ee ~aya~ie ~a ~ei~~~~e, or which would be payable
but for any applicable deductible."
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Section 336.3-419(3)

DENN v. FIRST STATE BANK OF SPRING LAKE PARK

Denn v. First State Bank of Spring Lake Park, 316 N.W.2d

532 (March 5, 1982) was a case involving construction of a

provision of the Uniform Commercial Code, adopted in Minnesota

as Section 336.3-419, Clause (3), providing that:

ItSubject to the provisions o.f this chapter concerning
restrictive endorsements a representative, including a
depositary or collecting bank, who has in good faith
and in accordance with reasonable commercial standards
applicable to the business of such representative
dealt with an instrument or its proceeds on behalf of
one who was not the true owner is not liable in
conversion or otherwise to the true owner beyond the
amount of any proceeds· remaining in his hands. It

. (emphasis added)

Defendant bank, acting as both depositary and collecting

bank, accepted checks bearing forged endorsements and granted

provisional credit to the party who presented them. Defendant

bank then presented the checks to the drawee bank, which paid

them, whereupon defendant bank allowed the holder of the

provisional credit to withdraw the money from the account. The

forgery was discovered too late to prevent payment. There was

no evidence of any lack of good faith or reasonable commercial

standards on the part of defendant bank, nor did defendant banK

retain any of the proceeds.

As stated by the Court:

"This appeal raises the issue of whether a depositary
bank which collected and paid out on two checks
bearing forged indorsements is absolved from liability
to the payee of the checks under Minn. Stat. S
336.3-419(3) when it acted in good faith and in
accordance with reasonable commercial standards. We
hold that it is."
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The opinion traced the history of clause (3) through its

promulgation in 19~9 by the Commissioners on Uniform State Laws,

in,,:luding t...'1.e 1951 addition of the phrase, "including a

deposi tary or collecting bank" and quoted '",i th approval

decisions from three other states which refused to include a

depositary or collecting bank within the term "representative,"

stating:

"The arguments of the Ervin and Cooper courts are
persuasive, but we are compelled to reach an opposite
conclusion. We can ignore neither the plain language
of the statute which expressly includes depositary and
collecting banks in its description of representatives
nor the comments which appear to exclude such banks
from liability."

The Court stated strong policy arguments in Denn's

(Plaintiff's) favor, declaring:

"It is judicialiy efficient to aliow the true payee to
proceed directly against a collecting bank. The
collecting bank will bear the ultimate loss in most
cases. If the payee must sue the drawee bank, the
drawee bank will sue the collecting bank on the
warranties of Minn.Stat. S 336.4-207 as Northfield did
in this case. Therefore 'a suit by the owner-payee
against the depositary bank avoids an additional suit
and thus resolves the entire dispute in an economical
matte~. '(citation omitted) Collecting banks are also
more convenient defendants. While the forged checks
may be drawn on several different banks, the forger
often cashes or deposits them all at the same bank, or
at banks in the same geographical area. Both the
payee and the judicial system suffer when the payee is
required to sue drawee banks in a number of
jurisdictions to recover on a forged indorsement."

but concluded its opinion by stating:

"The authority for changing the plain meaning of
Minn. Stat. S 336.3-419(3) lies with the Minnesota
legislature. Although the people of Minnesota would
benefit by a change which would hold a depositary bank
directly liable to the true payee of a check which it
has paid over a forged indorsement, we hold that
Minn. Stat. S 336.3-419(3), as it was passed by the
legislature in 1965, provides defenses which absolve
the depositary bank of such liability."
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The suggestion of ~~e Court in the instant case could be

accomplished by legislation which would strike the phrase "~

~~ei~~i~. a ~e~es~.a~y e~ eei~ee~~~. ~aakT" from Section

336.3-419(3).



Section 154.03

GRASSMAN v. MINNESOTA BOARD OF BARBER EXAMINERS

Grassman v. Minnesota Board of Barber Examiners, 304 N.W.2d

909 (May I, 1981) was an action challenging both the validity of

a statute (Section 154.03) which limits to two the number of

apprentices who may be employed in any barber shop and also

rules of the Board of Barber Examiners regulating closing hours

for shops and establishing trade areas within the state to

effectuate regulation of barbering. The trial court invalidated

the closing hour regulations and statutory apprentice rules on

equal protection. grounds, but upheld the trade area rules.

The Supreme Court upheld the trial court.on the issue of

closing hours and the statutory apprentice rule, comparing the

situation of barbers with that of cosmetologists who are not

similarly regulated and stating:

"In view of the fact that barbers and cosmetologists
are similarly situated, the regulations deemed
necessary to the orderly functioning of the barbers
should be equally applicable to the cosmetologists
unless a rational basis for a distinction exists. ***
we conclude that the trial court did not err when it
held that the subject statute and regulations are
violative of the equal protection guarantee of the
federal and state constitutions."

The Court reversed the trial court on the matter of trade areas,

holding that the concept embodied in rules of the board was also

a denial of equal protection.

Because two of the issues in this case involved rules of

the Board of Barber Examiners which were declared invalid as a

denia~ of equal protection, it appears that no legislation on

these points is necessary or desirable. On the third issue,

that of the employment of apprentices, the opinion renders
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invalid the statutory provision limiting the number of

apprentices in a shop to two. This statutory deficiency could
.

be remedied by legislation substantially as follows:

"154.03 [APPRENTICES MAY BE EMPLOYED.]

No registered apprentice may independently practice
barbering, but he may as an apprentice do any or all of the acts
constituting the practice of barbering under the immediate
personal supervision of a registered barber. Ne~ Me~e ~aaa ~~e

a~~~e~~~ee5 May ee eM~~eyee ~a aay ea~~e~ 5~e~ aae eaea 6~e~

a~~~ea~~ee ffl~5~ ee ~aae~ ~ae ~mmea~a~e ~e~5eaa~ 6~~e~V~6~ea ei a
se~a~a~e t"e~~5~e~ee ea~~e~-: "
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Section 65B.44, Subdivision'3

GRIEBEL v. TRI-STATE INSURANCE CO. OE' MINN.

zn Griebel v. -Tri-State Insurance Co. of Minn., 311 N.W.2d

156 (July 31, 1981) Griebel was receiving workers' compensation

benefits for temporary total disability as a result of a

work-related back injury, when he sustained a fra~tured leg in

an automobile accident. He brought suit against his no-fault

insurer for income loss benefits alleged to be payable as a

result of the automobile accident. The no-fault insurer

appealed from an order of the trial court granting Griebel's

motion for summary judgment.

As stated by the Court:

"The issue in this case, however, is whether a person
already receiving temporary total disability benefits
may also collect no-fault income loss benefits due to
a second accident that produces an injury unrelated to
the first injury, causing an independent total
disability."

The insurer contended that Section 65B.44, Subdivision 3,

governing the payment of income loss benefits did not apply to a

person who was not both working and collecting wages at the time

of the accident. Griebel contended that workers' compensation

benefits are "income" and that he need not actually be working

at the time of injury so long as the injury would prevent him

from working.

The Supreme Court agreed with Griebel and affirmed the

trial court's decision awarding no-fault income loss benefits,

holding that

"Griebel is entitled to receive from his no-fault
carrier income loss benefits, plus interest, equaling
85% of his average weekly wage less the amount of
workers' compenstion benefits paid. II

II



The Court concluded:

"We bring this matter to the attention of the
legislature sq it may take action should it determine
that different treatment of cases arising under
similar facts is appropriate.!!

Thus the Legislature could if desired add a simple

statement to Section 65B.44, Subdivision 3 to the effect that:

E'or ourposes of this section, "income" does not include workers'

compensation benefits. If, on the other hand, the Legislature

agrees with the Court's holding, no legislation appears

necessary.
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Section 268.09, Subdivision'l

JANSEN v. PEOPLES ELECTRIC COMPANY, INC.

In Jansen v. Peooles Electric Comoanv, Inc., 317 N.W.2d 879

(April 9, 1982) relator, a member of the Electrical Workers

Union, was ffbumped" from his job as an electrician with Peoples

by an electrician with more seniority. This replacement was

required under the collective bargaining agreement between the

Union and the National Electrical Contractors Association, of

which Peoples was a member. The commissioner of economic

security ruled Jansen ineligible for unemloyrnent compensation

benefits and the Supreme Court, in a 5-4 decision affirmed the

decision of the commissioner.

This case represents a continuing step in a line of cases

stemming from the doctrine of "constructive voluntary quit," as

enunciated by the Court in the 1958 case of Anson v. Fischer

Amusement Corp., 254 Minn. 93, 93 N.W.2d 815, under which

individuals have been disqualified from benefits pursuant to

Section 268.09, Subdivision 1, which provides that an individual

shall be disqualified for benefits if the employee:

"* * * voluntarily and without good cause attributable
to the employer discontinued his employment with such
employer."

The Court cited a judicial request to the legislature to

consider statutory changes made in Stawikowski v. Collins Elec.

Const. Co., 289 N.W.2d 390 (See page 31 of the Report of the

Revisor of Statutes Concerning Certain Ooinions of the Suoreme

Court (1980), and concluded that:

"In response to this request of the legislature to
consider statutory changes, the legislature has chosen
not to repeal the Anson rule; instead, the legislature
has so far left the rule intact in its general

13



application and has only modified its appli~ation in
narrow, carefully specified situations. In this
context, we do not think we should overrule a
statutory int~rpretation that the legislature has
chosen not to overrule."

The dissenting justices noted the long history of

alternating judicial and legislative expansion of the

constructive voluntary quit rule and stated:

"We should reverse the denial of unemployment
compensation benefits and, because of its long,
arduous history, agree that the 'constructive
voluntary quit' rule of Anson (citation omitted) has
had its last legal gasp. Our 1980 opinions (citations
omitted) clearly express our intent that Anson be
overruled. II

Thus iOf the legislature were to completely overrule the

Anson rule, this could be accomplished by an amendment to

Section 268.09, Subdivision 1, under which a disqualification

for benefits would be:

"limited to separations where the decision whether to
go or stay lay at the time with the worker algne and,
eyen then, only if he left his work without good
cause, II

If, on the other hand, the legislature merely wished to

continue its practice of responding on a case by case basis, it

could amend Section 268.09, Subdivision 1, Clause (2), at a

later point where it states:

"An individual shall not be disqualified under clauses
(1) and (2) of this subdivision under any of the
following conditions: * * *

(f) The individual is separated from employment due to
a seniority provision in a collective bargaining
agreement between labor and management or the
completion of an apprenticeship program, or segment
thereof, approved pursuant to Chapter 178."

14



Section 309.515, Subdivision l(b)

LARSON v. VALENTE

The case of Larson v. Valente, 102 S.Ct. 1673 (April 21,

1982) arose out of an attempt by John R. Larson, acting as

Minnesota Commissioner of Securities,to apply ~~e registration

and reporting requirements of the Cha~itable Contributions Act

(Sections 309.50 to 309.61) to the Holy Spirit Association for

the Unification of World Christianity, better known as the

Unification Church.

The original Charitable Contributions Act exempted all

religious organizations from the requirements of the Act. Laws

1978, Chapter 601, Section 5 however, amended the exemption

provision so as to include a "50 percent rule." This 50 percent

rule (Section 309.515, Subdivision l(b)) provided that only

those religious organizations that received more than half of

their total contributions from members or affiliated

organizations would remain exempt from the registration and

reporting requirements of the Act.

Valente and other followers of the Unification Church

sought a declaration that the Act on its face and as applied to

them through the 50 percent rule was invalid under the First and

Fourteenth Amendments to the United States· Constitution. The

Supreme Court, in a 5-4 decision, held that Section 309.515,

Subdivision l(b), in imposing certain registration and reporting

requirements upon only those religious organizations that

solicit more than 50 percent of their funds'from nonmembers

discriminates against such organizations in violation of the

.15



establishment clause of the First Amendment, which provides that:

r'Congress shall make no law respecting an
establishment- of religion ***."

and which is applied to the States by the Fourteenth Amendment.

In concluding its opinion the Court stated:

"In sum we conclude that the fifty per cent rule of S
309.S1S-1(b) is not closely fitted to the furtherance
of any compelling governmental interest as asserted by
appellants, and that the provision therefore violates
the Establishment Clause. Indeed, we think that S
309.S1S(b)'s fifty per cent rule-sets up precisely the
sort of official denominational preference that the
Framers of the First Amendment forbade. Accordingly,
we hold that appellees cannot be compelled to register
and report on the strength of that provision."

The statutory deficiency disclosed by the holding in Larson

v. Valente could perhaps best be remedied -by legislation which

would reverse the effect of Laws 1978, Chapter 601, Section 6,

by reinstating the religious organization exemption as it

existed prior to 1978 in substantially the following manner:

309.S1S [EXEMPTIONS.]

Subdivision 1. _ Subject to the provisions of subdivisions 2
and 3, sections 309.S2 and 309.S3 shall not apply to any of the
following:

(a) * * *
(b) A ~e!~~~e~5 5ee~e~~ e~ ef~aa~Ba~~ea wa~ea ~eee~¥ea Mefe

~aaa aa!i ei ~~e eea~~~~~~~ea5 ~~ ~eee~vea ~a ~~e aeee~~~~a~

yea~ ~ae~ eaaea f~+ i~eM ~e~eea5 wae a~e Memee~5 e£ ~ae

e~~aa~Ba~~e~7 e~ f=+ i~em a ~a~ea~ ef~aH~~a~~ea e~ aii~~~a~ea

e~~aft~~a~~ea7 e~ f3+ i~eM a ee~~aa~~eft ei ~e 5e~~eee ~~5~ea ~a

e!a~eee f~+ aae f=7~ A ~e~~~~e~e 6ee~e~y e~ e~~aa~Ba~~ea wa~e~

5e~~e~~e i~eM ~~5 ~e!~~~e~5 aii~~~a~ee wae a~e ~a~~i~ea ~aae~

~~e e~a~¥~e~ea aaa wfte a~e ~e~~eeea~ea ~a a aee~ e~ eea¥ea~~~a

~5 e*em~~ i~eM ~e ~e~~~emea~e e£ 6ee~~eae 3e9~5= aaa 3e9~53~

~e ~e~ llMeM5e~ll efta!~ ae~ ~~e!~ae ~~e5e ~e~eeae wae -a~e

~~aa~ea a Me~e~e~~~ ~~ea Mak~a~ a eea~~~~~~~ea ae a ~e5~~~ ei a
5e~~e~~a~~ea~ Any group or association serving a bona fide
relgious purpose when the solicitation is connected with that
religious purpose, nor shall sections 309.52 and 309.53 apoly
when the solicitation is conducted for the benefit of the grou~

or association by any other oerson with the consent of the grouP

16



or association. Nothincr contained in sections 309.50 to 309.61
shall prevent a grouD or association or any other person from
voluntarily filing. a registration statement or annual reDort
under sections 309.52 and 309.53.

(c) - (f) * * *

17



Section 176.011, Subdivision 16

LOCKWOOD v. INDEPENDENT SCHOOL DISTRICT NO. 877

Lockwood v. Indenendent School District No. 877, 312 N.W.2d

924 (December 4, 1981) was a case in which the pressures of

serving as a senior high school principal in a rapidly growing

suburban school district proved to be the undoing of Ronald K.

Lockwood, Sr. Considered for the first time by the Court was

the question of whether our Workers' Compensation Act affords

compensation to an employee who suffers a disabling mental

injury caused by work-related mental stress, in the absence of

physical trauma.

The Court examined briefly holdings in other states, a

majority of which have held such injury to be compensable, and

traced the evolution of our Workers' Compensation Act,

specifically Section 176.021, Subdivision 1, which makes an

employer liable for compensation "in every case of personal

injury or death of his employee arising out of and in the course

of his employment without regard to the question of negligence, "

and Section 176.011, Subdivision 16, which defines "personal

injury" as "injury arising out of and in the course of

employment and includes personal injury caused by occupational

disease."

In reversing the decision of the Workers' Compensation

'Court of Appeals, which had awarded Lockwood compensation, the

Court stated:

"In the absence of proof that the legislature
considered the far-reaching ramifications of extending
workers' compensation coverage to employees who are
mentally disabled by employment-related stress, we
decline to construe the Workers' Compensation Act in a
manner probably not intended by that body. * ** the

18



issue raised in this case involves a policy
determination which we believe should be presented to
the legislature as the appropriate policy-making
body~ If it wishes to extend workers' compensation
coverage to mental disability caused by work-related
mental stress without physical trauma, it is free to
articulate that intent clearly. In the absence of a
clearly expressed legislative intent on the issue,
however, we will not hold such disability to be
compensable. II

The inclusion of mental injury or disability in the absence

of physical trauma within the scope of our Workers' Compensation

Act would represent a step of considerable significance from the

policy standpoint. It would apparently involve an amendment to

the definition of IIpersonal injuryll contained in Section·

176.011, Subdivision 16 in order to extend the definition to

include IImental injury caused by work-related mental stress,

whether or not accompanied by physical trauma. II

19



Section 176.262

NELSON v. PETERSON

In Nelson v. Peterson, 313 N.W.2d 580 (December 17, 1981)

plaintiff, who was employed as a petitioners' attorney in the

workers' compensation division of the department of labor and

industry brought an action against the commissioner of the

department challenging the validity of Minnesota Statutes 1981

Supplement, Section 176.262, ,which was enacted by the 1981

Legislature and provides that:

n~o attorney acting pursuant to Section 176.261 shall
be hired or appointed as a compensation judge for a
period of two years following termination of service
with the division."

The Court observed that while petitioner's attorneys were

disqualified from serving as compensation judges, that

disqualification was not applied to other employees within the

d~v~ion such as attorneys who represent the State in workers'

compensation proceedings, special assistant attorneys general

representing the Special Fund, the compensation counsel, and

private attorneys representing any party to a proceeding. The

Court applied the "rational basis test" of an earlier decision

to Section 176.262, under which test any classification of

positions was required to be genuine and substantial as opposed

to manifestly arbitrary or fanciful and genuine or relevant to

the purpose of the law, and concluded:

f'The classifications are not genuine or relevant to
the asserted statutory purposes. Moreover, we find
that the distinctions which separate those included
within the strictures of Section 103 (176.262) from
those excluded are manifestly arbitrary and fancifUl.
For these reasons, we hold that Section 103 violates
the equal protection 'guarantees of the United States
and Minnesota Consti tutions·. "

20



In this instance it appears that the repeal of Section

176.262 maybe in order as a means of remedying the statutory

deficiency disclosed in the Court's holding.



Section 176.061, Subdivision 8

NELSON v. STATE,- DEPT. OF NATURAL RESOURCES

In Nelson v. State Dept. of Natural Resources, 305 N.W.2d

(May I, 1981) Russell Nelson, an employee of the department, was

killed while acting within the course and scope of his

employment. Workers' compensation benefits were paid to his

widow and two minor children. The widow brought a wrongful

death action against the third party responsible for the death

and obtained a $130,000 settlement, which was distributed by the

district court upon her petition.

At issue in the case was a construction of Section 176.061,

Subdivision 8, which requires that, in all cases where-the State

is the employer, any settlement with a third-party is not valid

unless prior notice is given the State. Rights of subrogation

are granted to the State, copies of documents relating to the

suit are required to be served upon the State, and the State is

granted a lien for the amount to which it is subrogated.

The court held in its syllabUS that:

"Minn. Stat. S 176.061, Subd. 8 (1980) distinguishes
between employees of the state and all other employees
and in so doing sets out a classification that does
not apply uniformly to a similarly situated group,
employees; is not supported by genuine and substantial
distinctions between employees of the state and other
employees; dees not further the purposes of the
Workers' Compensation Act, Minn. Stat. S 176.001 et
seq~ (1980) and therefore violates respondents right
to equal protection under the laws. U.S. Const.
Amend. XIV."

Because the Court went on to state:

"It is our view that notice to interested employers is
no less important when a petition to distribute
proceeds is involved. For that reason, we hold that
the failure to provide an interested employer with
notice of a petition to distribute the proceeds of a
wrongful death action may invalidate the distribution
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obtained. "

it appears that the proper remedy for the statutory deficiency

disclosed by this case would not be to repeal the offending

subdivision which, in effect, gives preference to the state as

an employer, but rather to amend Subdivision 8 to protect the

rights of all employers, substantially as follows:

"Subd. 8. [S~a~e as Notice to employer.] In every case
arising under subdivision 5 when ~e 6~a~e ~6 ~~e eM~ie~e~ aae a
settlement between the third party and the employee is made it
is not valid unless prior notice thereof is given to the 6~a~e

employer within a reasonable time. If the 6~a~e employer pays
compensation to the employee under the provisions of this
chapter and becomes subrogated to the rights of the employee or
his dependents any settlement betw~en the employee or his
dependents and the third party is void as against the e~a~e~s

employer's right of subrogation. When an action at law is
i~stituted by an employee or his dependents against a third
party for recovery of damages a copy of the complaint and notice
of trial or note of issue in such action shall be served on the
e~a~e employer. Any judgment rendered therein is subject to a
lien 'of the e~a~e employer for the amount to which it is
entitled to be subrogated under the provisions of subdivision 5."
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Section 573.01

THOMPSON v. ESTATE OF PETROFF

In Thomnson v. Estate of Petroff, 319 N.W.2d 400 (May 21,

1982) plaintiff was attacked and injured by Petroff who

thereafter· died of a gunshot wound sustained during the attack.

Her action against the estate of her assailant was summarily

dismissed by. the trial court on the basis of Section 573.01,

which provides:

"A cause of action arising out of an injury to the
person * * * dies with the person against whom it
exists, except a cause of action arising out of bodily
injuries or death caused by the negligence of a
decedent or based upon strict liability, statutory
liability or breach of warranty of a decedent,
survives against his personal representative. * * *"

The Supreme Court, in reversing the granting of the summary

judgment stated:

"Minnesota's survival statute, Minn. Stat. S 573.01
(1980), which provides that personal injury causes of
action survive the death of the defendant only if
based on negligence, strict liability, statutory
liability, or bre~ch of warranty, violates the equal
protection clause of the Minnesota Constitution
because no rational basis exists for the
nonsurvivability of causes of action arising from
intentional torts."

The Court traced the history of the common law, under which

all causes of action died with the actor, through its adoption

in statutory form by Minnesota's territorial legislature and the

subsequent addition of exceptions for negligence (1941) and

strict or statutory liability or breach of warranty (1967), and

concluded that:

"Intentional torts have been omitted from the survival
statute for no apparent reason other than the .
legislature's failure to keep up with the development
of modern tort law."

In a somewhat unusual action for the Court, the Court

24



actually, in effect, proposed corrective action when it stated~

"The survival statute is phras"ed in the negative; we
cannot add l~nguage to it in order to render it
constitutionally permissible. However we can strike
the middle sentence of section 573.01 and leave intact
the first and third sentences. * * * The effect of
the deletion of the second sentence is that all causes
of action will survive the death of either party,
except those arising out of the death of an injured
plaintiff. (Footnote omitted) For this exception the
wrongful death statute, Minn. Stat. S 573.02 (1980)
will continue to govern."

While the Legislature is free to do what the Court declined

to dOj insert "intentional tort" into the list of exceptions to

the nonsurvivability of actions, logic would appear to dictate

an amendment to Section 573.01 as proposed by the Court, as

follows:

"A cause of action arising out of an injury to the
person dies with the person of the party in whose
favor it exists, except as provided in section
573.02. i~ aise a~es W~~A ~Ae ~e~sea a~a~as~ WAe~ ~~

eH~s~si eHee~~ a ea~se e~ ae~~ea a~~s~a~ e~~ ei eea~ir

~ft;~~~es e~ aea~ ea~sea ey ~Ae ae~~~~eaee ei a
aeeeaea~ e~ easee ~~ea 6~~~e~ ~~a~~~~~~i s~a~~~e~~

~~~~i~~~ e~ e~eaeA ei wa~~aa~~ ei a aeeeeea~i

s~~Y~ves a~a~as~ a~6 ~e~seaai ~e~~esea~a~~Yes~ All
other causes of action by one against another, whether
arising on contract or not, survive to the personal
representatives of the former and against those of the
latter."
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22 maint:ain his ~ncome. ~h~ch ~e normally ~.rforms himself. an~
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L :~r ~~ose ~ene!~:s :eeause ~f inaCili~: :~ ~o~k ~aused :y ~~e
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3 ~om~ensa~ion :~r ~~e L~s~ benefits i~ an amou~~ ~~~al :0 ~~e

S~Jec~ :0 a m~i~um of S200 ~e: ~e~k.

6 CQm~ensa~ion ~cer ~is sucdivision shall ~e :ecuced ~y any

7 income from $ucs~i~~e ~ork ac~~ally ~er=orm~ ~y ~~e injured

S ~e:son or ~y income ~e· injureci ~e:son '...ould. have ~arned. in

S available a~~ro~riate sucstituta ~o~k ~hic~ he ~as capable of

LO ~er:orming QUe ~rea30nably failed. eo und.ertake.

Ll 5'or :.b.a S'u~osas of this sec':ion "·i.nabi.li t 1 :0 ·...ork" means

12 ~sability ~hi~~ ~revent3 ~e injureci ~erson :=~m engaging i.n

LJ any sucstan~ial qain:u~ occu~ation o~ em~loyment on a :eqular

14 ~asis. for ~age or ~ro!it. for ~hich he is or may by training

15 Q!lcome :,easonabl y '~ali':ied.. ! f t..~e inj ured. ~er;son ~eturns ':0

16 his em~loyment and i:1· unable by' ~eason of nis injury to \oIor~ot

17 cont:i.nuous1y. co~ensation}o~Los~ income shall Qe :,ed.uced. by

LS t..~e income ~eeeiv.ed. ·...hile ne is aC1:ually able 1:0 '...o~k.

19 Sec. Z. ~i~~esota Sl:a~~tes 1982, section 638.31.

20 sucd.ivision 1, is amended. ::0 ~eaci:

21 Subdivision 1. (CEDUC:ION or SAS!C EC~NOMIC ~OSS

22 SOI~:":S. I Wi th :es~ec~ ::0 a cause of ac~ion in neql.iqence

2J ac=r~inq as a ~esule of injury arisi.ng out of ::he o~eraeion,

24 ownership. maint!lnanca or ~se of a mocor 'fehicl::! .... :i.th ~es~ec~ 1:0

2S :...hich 3ec~rity has been ~rov1.c:.ed. as requi.:ed ~y- sec-:i.ons ssa. q"l

26 eo 538.71, t..~!lr!l $hall Qe deduc~ed. :rom any ~9covery :he value

27 of basic or o~;i.onal economic Loss ~enefi.es ~ai.d. ~~ ~ayable ~~

26 .",i'\~e!'\ .:t~':: :,e l!e1"':~ '::\ ~i'\e !':t~~l!'e. or ·...ni.ch '...ould oe "ayabLe

:9 ou~ :Qr any ap~li.caCle deduc~~ble.

30 Sec. 3. ~innesoea 3l:atu~es L982. sec~ion l54.0J, is

31 amendeci ~o read:

J2 154. OJ l A.?~~E:~I'l'!CZS t1AY Q~ EMPC,OYZD. I

3:3 No reqistereci a;:~r9nt:::.ce :nay ind.epend.enely "ra.ctice

34 bar~e:inq. b~e he :nay as an appreneice do any o~ all of ~~e acts

35 c~nst::.t:utinq e~e ,,~ac~::.ce 0: barbe:::.~g ~~der ehe immeciiaee

36 ~e:sonal $upe~?1.Sl0n o£ a ::eq1.seered barber. He~ ~e~e !~eft !~e
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See. ~.

6 Sl.l.bd. ],6. [?~SONAL n-!.JURY. I "?'!.:'sonal i:lju:y" means

7 injury a:isinq ou~ of and in ~~e ~ou.:'se of em~lo:rmen~ and

a includes ~e:sonal injury eaus~ by oc~~~a~10nal d1sease; QU~

3 does :lQ~ eover an ~m~loyee exde~~ Nh11a engaged in, on. or aQQU~

12 of such service. "'?~rsonal injury" inelud!ts a mental i.njury

.._-~----_.__._---------------------------
._--------------------------------------------------------------

17 being 30 ~=ans~or~ed, bu~ s~all no~ include an inJury eaused QY

18 ~__ act of a ~rci ~erson or :ellow '!m~loyee intended to injure

19 the e~lQyee Qecause of reasons ~ersonal eo him. and not

21 em~loym.ent.

22 Sec. S. M~nneso~a Sta:utes 1962. section 176.061.

23 su=division 6. is amended ~o read:

51.l.bd. S. (;~.;:: AS ~!O'!tC~ 'to E.o"'lPtO'i1:?. I tn eV!try case

29 com~ensa~ion to ~~e '!m~loy~e uncier ~e ~rovisions Ot ~~is

30 eha~~er and becomes subroga~ed ~Q ehe riqhts of the employee or

33 em~loyer's =iqht of su:roq3tion. When an action at law is

34 ~nst~tUte~ by an '!m~loyee or his dependen~s aqainst a third

36 of t=~al or noee of i.ssue ~n such ac::on shall be se~,ed on ~~e
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II (1) (VOc.m-rr;..RY ~.~n:. I 'n1e inaiviaua.l. 'Tolun~arill ana

co~ ene ~u~o3e of ~~is Clause,

l~ a se~ara~~on from ~m~loyment by =~ason of ies tem~o~ary naeu=~

lS o~ for inability to ~ass a ~es~ o~ !o~ inability to meet

16 ~e=formance seanaards necessary for continua~ion of ~m~loymen~

11 sha.l.l not be deemea lfoluntar"/.-

18 A se~ara~1on 3hall be for qooa cause at~ri~u~able to. ~~e

19 em~loyer if it oc::urs 0.3 a consequence of sexual haras3men~.

20 S~xua.l. harasament ~eans unwelcome sexua.l. aavances, =equests fo~

21 sexual favors. sexually motivataa ~hysical con~act or o~~er

(1) ~~e

2J em~toyee's suemission to such conduct or eommun~cation is maae a

25 suemission to or =ejec~ion of such conduct o~ communication is

26 the basis fo~ aecis~ons af!ectinq em~loyment. o~ (3) such

29 sUQstantial.ll :'nee:"=!!~inq ·.... ith an ina1'Tidual' 3 •....o=k ~er:ormance

29 o~ creaeinq an ineimidatinq, hostile, o~ offens~ve ~o=kinq

30 environment and ~~e em~loyer knows or shoula know of ~~e

31 ex~s~ence of ~~e harassment ana fa~ls to take t~mely ana

3:3 (2) (O!SC:iARC~ eOR M!SCONOUC'!'. I The I.nai'J'iaual loIas

34 discharqea :Q~ m~sconduct. not amount~nq ~o gross m~sconauct
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~=eatmen~ he knows or has Qe~n ~rof~ssionaLly ad~ised is

~

~~e commen~emen~ of saia ~ork ~ol~n~ar~ly aiscon~inues ~is

'~~sui~abL~ ~nder ~e ~rovision of said subdivision Z;

(a) rae iadiviaual Lef~ em9loymen~ Qe~ause ~e ~aa reached

gave notice of in~antion to ~~~4nate ~m9loyment ~iehir. 30

31 cenefit3 :or any '..eel< eor ·...iu.c.'1 he ::'ecel~es his no~aL '..age or

3.J amoun~;
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3l
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33

34

3S

36

:~r- e.."'l.e ~ur;=ose of t.."'l.i.s c::lause "gross misconduet" shall \:le

defined. as misconduet ~nvolvinq a~saul~ and batt9ry or e.."'l.e

;:lro~.r':y of a 'ralus- of SlOO or more ~r ar20n ~r saJ:)otaqe or

~mb.=:lem.nt or any o~er aet ~e c::ommission of ~hich amounts ~o

a f~lony or- gross misdemeanor.

( 4) (t.IM!~ OR NO C"'.:!ASCC: OS" a~IE::::I!'s. I Sensfi ~s i'aid

!:\U:)sequ..n1: co an individual':'s ~e~arae:ion under any of ::."'l.e

foreqoinq c::lauses, ~~c=~1:inq clausas (2)(c::) and (2)(e), shall

ra1:a of .e."'l.e ~m~loyer ::om whose ~m~loyment such individua~

shall no1: be used. as a factor in d.etermining eha cuture

he failed eo acee~e or ~hose offer of rs-empio~ent ~as refused.

solely due to the distance of the available ~Qrk from his

residence, ~~e ~nQ~~id.ual's own ser~ous illness or his other

(5) An indiVidual ~ho ~as ~mployed by an em~ioyer shall not

be disqualified for ~enef~ts und.er ehis s~division for any acts

or om~ssions occurrinq ai~er his 3e~araeion f:om ~mployment ~ie.~

(6) (O!SC;:pc.nllo.?Y 3US:~ISrONS. I An ~ndi'!'ldual shall be

d~=at~on of an, disc~~l:nary suspens~on of 30 days or Less
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2 more ~~an 30 days shall :~ns~~~~~a a d~sc~arge :~~m :mploymen~.

3 See. 1. ~nr.e~o~a S:a~uees lSS2, sec~~on 309.5l5,

4 suC~vision 1. is amended ~= =ead:

S S~~vis~on 1. SU=jec~ ~o ~~e ~rov~sions ~f suC~7~sions 2

6 and 3, sec~~ons 309.32 ~d 309.S~ shall ~oe apply t~ any of e~e

1 :ol~o""i;lq:

a (al ~aritable org~za~~ons:

g (1) ....hich did'no~ =eeeive eo~al con~:~~u~~ons in axcess of

10 $10.000 :rom ~~e ~ubl~c ....i~~in or ....it:out ~~~3 staee durinq ~~e

II ac=oun~~nq year 1as~ ended. and

l2 (2) which do aot ~lan to reeeive to~al con~:ibu~ions in

1~ ~xc~ss of such amount =:om ':J.~e ~l.tblic ·....i~lot::.n or .... it.hout ~is

l4 s~ate durinq any ac=oun~inq year, and

lS (3) ....hose func~~ons and ac~iviti__ s. incl~dinq fund =aisi;lq,

16 are ~erformed ·....holly by ~ersons ....ho are t.:.n~aid for e..~e.ir

1i se~~ices. and

lS (4) none of ....hose asze~s or income inure :0 ~~e benefit of

19 or are ~aid ~o any of!:"cer.

1~S~ ~SS1! ~~'!!i,!!~ ~+ !':'~Ill ~e':'!!leftS ."io!~ ~:r~ .'!Ielllite~!!l ~i ~~e

~~~e:l~ea~~~~~ ~-e' ~~+ ~:r~1ll ~ ~e~~~~ ~-e',a~~~~1!~~:l ~-e' ~i~~':~a'!e~

~~'!1a:l~~a'!~~ft~ ~-e' ~;+ ~~~Ill S ~~Ill~~~a'!~~ft ~i ~~e ~el!t-e'~e!!l ~~S1!~~ ~ft

:or ~u~oses of ~~is ~ha~ter. a charieable organi:ation

shall be deemeci to receive in addition to such contributions as

are sol~c.i:ed from ~~e ~ublic by it. such contributions as are

solicited from the ~ubl~c ~y any oe..~er person and e:ansferr'!d to

it. Any orqanizaeion cons~ieuted for a charieable ~u~ose

reeei'linq an allocaeion from a :ommuniey ches~, w.nieed fund or

s~mi.lar orqanizaeion shall ~e deem'!ld. eo have soUcited. ::..~at

allocation from ~~e ~ublic.

('0) A. ~e':~~~~l!ts. ,ee~e~,! ~~ ~~'!1a:l~~~'!~~ft "'~~~i'I. ~~~-::.,,~~ ~e-e'~

20

2~

24­

25

46

27

2a

29

30

H

32

3~

H

21

Z2
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ins~~en~. !n any o~~er ac~~on unaer 3uQsec~~on (1) ~~e measure

(3) S~jec~ to ~e ~rQv~siQns of ~~is e~a~~ar eoncar~inq

or i~s proce~as on behal! of one ~ho ~as no~ ~e erue owner is

not li~le in eonverzion or o~~e~~ise eo ~~e :rue owner beyona

~e amoun~ of any ~roc~eas ~emaininq in his hanas.

(4) An ineermediary bank or ~ayor bank ~hieh is not a

ae~Qsitary bank is not liaQle in conve~sion solely by reason of

~e :ac~ ehac ~rocaeds of an item enaorsed ras~ric~i~ely

eonsis~en~ly '''i~~ ':~e res~=icei.·J'e enaorsemene of an enaoC'ser

,Unnesoca seaeu~es 1982, seccion 57~ .Q1, is

amenaed eo ::'eaa:

573.01 (SURV!lTA.L oS' O.iJSC:S. I

A ~a~se of accion arisinq ~~e of an inJury eo ~~e ~erson

dies ~i~ ehe ~erson of ~~e ~ar~y in ~hose EavoC' it exiscs.

exce~c as ~rovideci in 3ecc~on 573.02.

9



( ?S"!SCR

Sec. 1.0.

5

.._-----------------------------------------------

..

.-------------------------------------------------------

~o


