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'-' -. ---.- , FINDINGS

1.. I1innesota appears to be the only statC' to authorize

execut:i.ve--:Luitiatecl reorganization \'Ii '.' ,\1.t the proviE;ion

for some form of legislative V'eto o I'}j':'lcso-ca' s statuto

recognizes the contjnuing executivo rcr;ponsibility for

effective and efficient administrat:l.on and constitutes
a significant landmark in state public admiuir:.:tration"

I

cases "'lith provision for som.e .form

app:L'ovalo Generally ~ the state
very effectiv8c _. __ ...... __

2c Federal legislation for executive-initiated reorganization
began ",ith the Overman Act of 19'~8, \'Thich is simiJ.o..r to
the Minnesota statute in that r:t pro" "on1y for

repo:ctins reorganizations to Congress.. Since 1932, hOi'lGVe:c}

all of the li'ec1eral acts have contained provisions fOl'

some fOX'ID of legislative --reto.. Virt'u3.J.ly the' entire
structure of the executive ''oTanch of' the Federal Govern·..
1uent has been. l"(~shap'ed. 0::7 c})aDges made uncler tho sev"C::J:>al

reorganization acts.

At least Beven of the states have exec:\.1tive~~:l.llitio.tecl.

reorge,rd.zatioIl 1 in, all

of legislative veto o:c
st8.tu.-tes ha.·lre not been

ll--., 11111(; tI:Ln..ncsota st;atll.te appears to be consistent ,·lith tho

separa.tion of pO\'lers doctri..ne set forth in Article III of
the t1in:nesota Con8t:i.-tut:Lon~ \i1hi1e it is elementary that. ... ...."-

the JJ8GJ.slatu:ce c&.:onot de.LcgE1.te 1')uro1y .Le(~J.slatlve pO\·ro:c,

the l'1inJJ.esota Sup:ceme Cou:ct has always l)OY'mit-ccd the

delegn tioD. of leg:isle.tivG fWJ.ctionD ",Thich arc adm.::i.:nist:ce.·'·

tive OX'. execu.t:i.vo in :r1EJ.trl..:r.e"



· . '.:'~" ,n ••~, _ '. _,. _0'__ ' .,-- ... -~

5,. ~~he contjl1U:Ul£; respon::.d.l)ility for effective and efficient

organiz,ation is recoG'1J.:i.zed B.S administrative or executive
in character (l)o~clil)yorgan.i.z'a·Giclllt~h8orist3 'e:D:d' 'by logDJ.

authority) ~ Thus ~ virtLl.fllly any r)r'ocedu~"o for exoc:utive-

:i..nitiated rcorga,nization, no matter ho"r'! brosi.d in scope :i;t;

might l)e, could \·,ritihstand attack as 'a cons"ei"Ll.1tionally

permitted exception to tho c1octirir.w oi: SC1')CJ.)_"atiO:t1 of

pmwrsc

6.. The provisiOll for legislative veto has given legal

au.thor:i.ties more concern tlJ.aD. has tho c1.o1G()a-'cioJJ. of pO'\'le:c

to the executive.. TJle const:i:tu.tionality of tho Federa.l

acts ll:-J,s been. qu.est:i.onecl (though. l:wt f;i"'~essfu.lly) 8)1c1 0:0.0, .,

state law has 1)eelJ. iuval:i.datccl bccnus,-, the legislative

veto provision.,

?., ~_'ho LegisJ.E.l:t~\).re ~ of course ~ can (-)):XQ. \'Jill' continue to JJl8..ke

Ch8.l1gos in the oJ.:'·l~anization of tho executive "b~C'i:Jrleh" 'J:he

an Rlterne.tiv8 8uppJ.emente,l '\lay of

·~3·-
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CONCLUSIONS

... "::;."",

1.. There U', 1,1" to be no constitutional obstacles to ,:the

exorcir>, 't<{ the gommissi01?-er. of AchniniDtro.tion "lith tho

approval of the Governor of statutoJ:"y authority to

transfer functions) apprOl)riations,' and personn.el from.

ono dOpBTtment to another o

I ~Pb.rough such tx'ansfers, it i'lould aDjDCar that several
'i • .L •

'departments could be abolished and their functions

. tran:::.>,<erecl to another' departmen!a 1 Certainly functions

cou}J',: freoly transferred bet.:{'leen eXJ.stJ.ng departments ~

even;"I_e~h the flJJ:lctions have 1)(~e:o. assJ.gnecl to pa:C'-cicula.r

a.epm ".jnts by statute ..

3" The Logislatu:ce can and. un.c1.oubtedly ,,-Till continue to lUa.ko

chango3 in the orgaD.iz.o..t:i.O:Cl o.l' the executive DrB.I\.cb."

, '4-0 The onl;y limitation of' functions 'vb.:i.ch 001..11c1 :not be

transferred \·w',Jld. a'Cil')(~ar to be the fu.nction,'3 ,.,'hich a:co
-'- .

assigned in -;,!':!" Const;i-tutiol1<.

Other lim:i..t::.- .. .. . ,'actors ~ of C01..J.J:'se ~ wouJ.a_ be p01:Ltical

organization analysis cap8.b:Ll:i.tYQ

1.. .A.rticle X of the reorganization act appearf..i to be facilita·
tive rather th2,D restri.ctive~ It is directod at the c1elJarc· ..
ment to \1:1ich functions eTe 8.E;signecL It a.oeD not Fcovent
the abolition of a department c:mel tho assif3nm.ent of all of
its f'u:clCtions to anothero
2.1he J.anguiJ.ge of Article TX D.uthor:lzing tho tr8,w3fer of £\J.11C···
tions of a department to another, oven though authori~d,nG

the abolition. of <::.1.1 ex.isting dspar-cracn-c ~ prolx3.bly dOGS not
a.uthori7.,c t:b.e cl"eatiOYl of a new d.8J!artm()j1Jc~ It vloulcl. seom
that f'lll1ct'Lons Fou'l d b:lvG to 1:)(-' "-r'ror'fe''''l''·,Cl .L·o DD (),.rjc·t'il)r1·~. ,",.L .... , ,.~ .1_ .. I. l ....... - c , V .~. C .'p~:J .. ~ l,.l. . l). v ..' ./.,..- ......) ... _. L)

C1 e'pa:L GhLC\ll'.,

••Jj.•.•
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Mil ota appears to be the only state to authorize

exc· .. ;;ive·-initiated rcorganization ,·!i·bhout the provision.

fo}.' some form of -legislative veto" Minncsota I s statute'

recognizes the continu:i.l1g executive responsibility fo:['

effective and efficient fJ.dministiraticm. and constitute8

a signific8.l.1t lanc1mark hl state pu1)lic administration"

..
Al..ticle IX of the reorga:n.ization act l-i8.S::3Cc1. by tl18 11:iJJD.C-"

sota Legis1ature added to the pO\'lers of the Commissioner of. /

.~ 7-

Administ:catioll to transfer clllj')103rees and "l'wrk7 from one

.de:pa~ctDleD.t to arwthe:r the autho:J:'ity to transfe:r: fUllctiorl.B (lnJ)_ - -, ,.__.- _---~ ..-... .- --.,...".. ,-... _ - _--- ,_._.:..~"" --- ..

of 1.;he Governor~

The al,lthority of the C011illlisf:3ioner of a.c3Jn:j.n:i.strD.tioD.
uncle:c i'1:i.rn.18sotS. Statutes 1967, Scct;ion 16 ... 1:; [1.11el
16 J 7,.C)· J'n~1lJ(les 'c':},p '1".L·hClY>J· .I•.'\}. +0 .Lr,,,·nC"'-"'c.·(' f·'Y.l.c·1--j ()l,C'

0 ••/,., ••• ./ ..... J' ..•.J C-'.<.A lJJ.J..•1• • l/,j V. l, v.J.J .••,J. \:-.~ ... L<. v ......• __ .. ·'"

of a depa:ctID.cmt -[;0 v.nothcr ,!li"ell the. approval of the
gove:C:O.oro In case of t:cansfeJ:' of function tho
C . -i CO' c' • ,'\ "'h, J 1 ~ ·,t .. .,. .") tJ·) f ~ ,.~-' . ''''1 ~·t,Ollll1J._.J...,lonCI 'J 3. __. G.G enCllLO 10. J.CJ.C lJlOL"" pdT
of the approprie.tion '~/O the d81X3.rtlD.C3.1t from which
thc function is t:cansfer:cecl fo:c tho i\.mction

...... _. ._ ano. tha.t part of the appropric:d;ion is hcreby
reu:f:'i:/copr:la.ted to tho dcpal'tme:nt as.signed tho func-
tio.;: The commissio:ner 8118.11 forth\'lith ropo1't tho

. treJ" ;· .. r·s to the coyo.mittoc on fi~la.nce in the senate
anci. : corm:n.ittc§ on EI.PPT'Opr:i.8.tiorl.s in the house of
J70r·'·'.t}"cativ8so ',' .

The [l.r...'. :1.0cog.n.:i.Z',(;E.j tho contir.ruing executive responDi1):LJ.:l.ty·

fo~r. effc,: . .: n.nd e,.ff·.Lci"ln+: ~)C)Jn"L'''''l ".J....J.•~+-i 0 11 5(;' " v c·. .• lJ.. .•::> LJ • L"?,. u •.. _ .•. By de1egati:og

r8spons:;.~

goverllm.(lj,

".1 fox' the cont:L:mWu.8 reor-ga:o.:i.zaticnl of: the

f"'I ..... " •

C:L 1 :1.C]. eD.C"J' 0
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Minnesota if.) .,-,~,.., first state to cno.ct such a sto.tl.l.te \'lith

a provision for I'eI)(u' i.;inc; 1~eoI·g8n:i.z.3.tions to the li'inance

Committee of tho Senate and the A])prop:cintions Committee of the

House of Representatives) but \'lithout the J.eQ;:i.slative veto

,·[hich charo.cterizes the legislation for executive····initiated

reorganization in the other jurisdictionso ~'he statu.te

constitutes a signif:i.can·~ landmark in state public uclmiD.:lstJ:a-

tion ..

----_._-~

2.,

./+"

.La~~~~ 1.9.6~9 ch .. 901~ scc" 66; tIj}]<~.. I?tal.. 19~Z~ Sec .. 16.J.35,,

Laws 1969, oh .. J.129~ art .. IX.. At lc[';islcJ.t:i.ve hearings in
'1'(5?~o-~C";-om~'''''l'('·c'l'O'(1'''1'17r.l·tf"'lt::>1c3 '.!00 "("Ired "I}lY 11'" be'd' not U('C'"I "70 -;; ~ it UH IJ 1_) • ..... t,., ._. 10. 1 _ ... v.. _ v CA U .(J )_"' ).~. . \. .. v.c...l". t,:) u_

his power.s nnder sections 16.,13 cUlQ 16 .. 13~5n His T'8I)Jy vms
t1Jat the p01,reJ:s \'18:170 HIOfn.tiDglesE; \'-l:LtllO'll'G the pC)'VJ8:c to
transfer appropriations.

FUJ.1Clr..-> vlCrE:1 appropri8.t8cl i11 1967 for the Governo:c to make
a st'udy of ad-lisa1)10 reo:q:sauizat;:i.on of state government
and authorizinG hiT: to appoint advisory grm1ps or a COE81:LS'"

sian to ~ssist in f':ch stuc1:.'la PLl.rSuaXl·C to this autboriza···
tiolJ., tho G-mre:cnor: Coul1ci1 on E:z:ecutive Reorganization
vmSaIJpointo(L ~j]' ,uneil ~ composed of 53 members o.n(l
three ex officio m· :cs ~. \:Jas ap:pointccJ. by the GoverD.o:c
in. ~fa:cmar.y 1968.. ~! Coun.cil l s EleD.lb(~rsh:i.p included
leaders fror.J. busin~~_,~~ labor 5 agricu_:L'bn'e~ education~ f'J'J.et
government sectors of the staton
The Council recommend.Go. that- ..··

The Governor' should be given rc:~sp'onsibil:i..ty for
initiating reorgcm.i.z,ations \'rithin the executive
b:cancho
\'lhile nn 'ownibus reorganization act or a sOJ7ies of
r('OI~r)"O'n': '" -:ot'L' C'O b-'L·11 S Jill' (J'}Jt a' cc C))l"')] -'lS'f- '~''}-l-:' C'1.......y·t:,-J·J· l ., b" J..ZJC.< . J_. • •.. -., 'D' , '-~l"- •...1 0 .. v L _L_v .. 0

recoDrrncndatioD~f.) ~ there \'Jill 'lmdoubteclly l)(~ future
problemf; reqlJ.irj.ng fu~cther action on cxeou.tivo
roorg8.Iliza.tion~ Sorno system \'lherob;y- tho G-ovoTno:c
lI'J- (:,,,''In+: ~ Yl-·l-:-:-j ·-:'I·1.~e ·... eo·nrf''':>l~-') P-'-{'.L~ ()Y)<=' , '}- .1-1,)·'111 .1-110 t:,·'-r.:.JC'u·"}·"'\rr.)

.l ...S v •• '.J.-. v _'C'. lJ" .•. ~ _L DUo'.l •• Z,C 0.1. ,...;. \', ... 0J... lJ J.<:;, C-.I\,v, ,lJ ,\ ,;.

branch in ordor t;trat the aclm:i.)J.:i.stJ:·at:.i~.vo funct:i.oD.
could 'be kept 1)otb. viable ano. d~Yn3.mic i~i

:cocommcncJ.(;d.o

-6-
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2. J.':".DERA.L EXlJEIUENCE

}i'edcral legislation for executive--:Lnitiat'ecl reorganization

began 'Vlith the Overman Act of 1918, 'which is simila~e to

the Milmesota statute in that it p:covided· or.cly for

reporting reorganizations to Cong):·oss. Since 1932, hovJcver~

all of the Federal acts have contained provisions for

some form of legislative veto.. Virtual1:r the entire

stru.cture of the executive branch of the }i'edora1 Govern~..,

ment has been reshaped by cba.nges made und.or the sevcI'al

reorganization acts.

\ Congress gave the Yresident his fi:r.st important pOI','er to
.~~

reorgani~le the ac1JQi:oj_st:cati"rc brCL!.wh j.n ~ranuC3.J.:"Y· 1918, 'whon "(;):1.8_

. Ovorm8.D. Acdj6 al.Jtboriz8cl Presid.ent ~Jilson "to :make such

. I

to (.:: . :f.:)S. U:o.(LCl' tho authority- givel!. h:.Lm i:o. this s tie.tl.J.te ~

,
F.:r-es:.i,··,'1t 'Vlilson iss·.... ed a llJ:::.lber of 01'(101'8 Bh.ift:i.:r.3 r~OV~I'm11cntal

activities 0.:0.'':' Groups 0+' officials. a[)o1.J.-c, and set up nO':l

a UO-lC"I"'-'" \'Jlll'''JO +',0. O·tr("q'-n~y, ~c'-(j P-/\O""DC1 1'-() be> (';''')}l'''-'''~J'''I'\fD '..J " •• "'::'" .,.... vL.:, 'V... ll.;":C-..L1. J).. , ••t. V v.' 1;;. o~· v.I.,,,.I._. v

sati.sfactory, the authority '\11.11.ch the Ecof.J:l.dent acqui:.L'8<1' ,·mc.

g:."Lve:n hiJTl o:oly 1'0:1.:' the J)e:ciocl. of tbe \'l3.1:' D.nd. six monthlJ

i;hcre8.ftc1' <.7

The impo:.ctance of -ebe OV8J:'lr..3.n Act lo.y in the :eGcog.rl.it:i.on

f'UJ.1C~c"'!.]ill,,:!·.(,...·r-rlJ_l_y· en•..•..I). ("""'"c'" ·l-l ..'I ~ro J'" '" C'''')O'J~ C' J'1)'j 'j '1' '!-v'.~ ... ~. v_.... 'J•. '? v. J ... \ .. \::. ,::>J. .J.'." _. _ ..... l/" ,.

-7·-



gather in.formo.tion and coula. complain about vlbat it found; but

it could Hork out; no \'Jay of· act:Lnc; which \'l8.S practical, let

] ODe COJ1c.·'-·it-,,·1-l·0110'1 8a.. . .. . ~) G.". JV.V _ c:- •. , ~

The gl'OIving emerc;ency of the Depression \'lon President

Hoover the pO\'.;or to reorg[;tnize by executive o:cc1.er--·-esse:o.tdo.J.l:y·

the old. O·\lo:CTI1a.:o. Act Huthorj:l;y, but Vii tll the nddecl feat~l.lJ::'e tb.a,t

such orde:c's co\),1(1 bo vetoed 1)y resolution of either house of

Cong:eess., All 58 Qf the orcle:cs issued by Hoover in December

1932 'woro vetoed b;Y' the House of Hopresentatives on i;hegrou:o.d

tbat

.own

the incoming Presiclent olJ.ght to"be

... 'r i ,. r .L ' C' 93. eor[~dn __ Zd vJ.on.J 0

. rl to effect b~Ls

The exeG1J.tdvG :coo:cganization acts Bince 1932 have ~.\1:L

TO " ..., '··.'1 ....,Cl··'V ,.'h(,,"', c1"y ·1+ '" ('O'A ro·""'''',., C 1) Y ... .., ~ ..( r" c'" S ")"'.' ~ '1"'-".o.'.,JL...l~'·_'J ,'i.e.l:-.'.\:,.I VJ.l\:',. I "''''0 ~w...; ·1<3. fl.)I} :(JV'; )1. U .. , b.l:p.LU,,<;;

,.
tho plans proposed by tho ]?:CCSid.8:o.t.. '\lil'tu8.J.ly the en'l-i:eo

10.

Ib:Le} "

Scn;:lto· SlJ.licommitte,.c OJl I~.;';:8cl.~lt;J·_\"'c; }'l('o·['·~-:·'Ol·~ 'Z'l"l']; OJ·).· l]·er,·,..,.')),n". _\ • . .\..,. t~O.L.J..JC·, '... .. ~ • u .., It> '>
1\1"')'>c" 2CJ 'I 0::;';'- (c,·:·:~,·t·(·'lTl"'·(l·l'·· O'I~' IT'·)··'o"j e" C(~·' (·"·'I~»)J Acoc,.' c::·L·:;··:;l::·-·~'~··"! u ...u. _;, or,,'.:/ U v~... I·, ... :.:, ... ) •• Jt)......l UI.:; ..I..I.,..u ... ~ " .•." ..).L,:;:. ·0::)•.•.• 0

]) -j·C'C'c.J·:O··'·'Oi' "IJP ·U·r c' B'J',("r,') of .I-I-'i" J'-l~'(l·-·t.) ,) 0. l- J, •.. l,.. ,' t, u,. .), ...!. ,c;"l. .. u L" .A.\.lu\··' 0 ~ ,I.: ,. U"

-,8,· ..



3. EXPERI1-:NCE OF O'THER STATES

At least seven of the states have executive-initiated"

reorganization"in all cases with provision for some form
of legislative veto or approval 0 Generally, the statc,

statutes have not been very effective ..

" . ~-,.At-least --seven of the states now have provision for

executive·.;initiated reorganization, in all cases with the

provision. for some form of legislative veto or approva:J,. .. ·

st t "th t "" "1/0' AJ 1 11 G "12a es Wl curren' prOVlSlons DlC. U ,e .as ca, eorg:La,

K t'- 'J 13 M '1 '" ·L.tc< 11+ M" "b" 15 p ., "1 .", 16 ' -0.en ,uc cy, nassac lUi:JC v .:J, nJ.cJ.gan, , ennsy. Vallla, an.

South Carolinao'l? Oregon.l8 and Pu.erto Rico19 have' had provi·

sions i.n effect for limiteel per-iods of time., _ Nevi Hampshire~O

...': ~had such a provision, but it nevel:- went into effect"

Generally, the state provisions h.':J..ve not been very

,-. -~-. --, . '.' .

effective.. A stlldy made in 1966 concluded that states without

executive-initiated reorgan.ization had clone as vie11 as those

that had it, and some 1:1,ad done a great eleal better.. Appar.ently
- - . ._..... _. - - -_."--

V.'.c !_~ thB_- a.i.sappoint.ing ex~perienc.e.3.'le'Sulted from the prevailiDg.', ,.J-: ~:'-"""'-'

::Legislativ'e suspicion of and resentment towaJ:d a procedure tbat.

~'" .. _, __ rever.~ses the usual eXGcutiv-G'-and.:legisTative roles;-T'n-:the--=-.:::' ~.',,-

. _. -Tace "of such hostility, tbe chief executive as often as not ... "

-:- bas-abandoned. both the prcrc-edure 'and the cause of reorgan:i.zu... · ...

t " 21J.on.

Alaska has made some use of the proCedtU7e since its'

reorganization aci'j of 1959,- \'-Thich reorganized. the executive

-9·~



branch in conformity with the constitutional requiromcnt that

there be no more than 20 principal departments~ Since 1959,

the executive reorganization plan procedur~ has been utilize~

to establish a Departmentof'Highways and a Department of

Economic Development and Planning, -and to accomplish other

less ambitious reorganizations. No plan submitted during the

f · t . . d 1 . l' . . 1 22lrs SlX years rece~ve egls atlve dJ.sapprova.•

______,__,,;~ M

11.. gons.~~itutio:Q; gf..1956 , Arto III, sec~ 23e
/

12. Act 628 of 1960.
_ ... ...-.uM "',-,,,M_

JA~ Constitutional Aro.enonlent, 1966 ..

15. .9.2.nstuituti_S?u~ of. 19~~.2., Art. V, sec" 20

16.. !l2~~ 8 2.£ }...2.22. (Po 1'0 23, 1955).,

17.. A£t 53?-J:. .2..:t l.9L!:.~o

18" .:&.,§~~~ l.95~, cho 501.

19.. A.£.~ 1-iQ gf 1g~.2; A~~ 1 .9.£ .19.?-.Q..

200 .J.9~2 .§"e~o .±~, cho 43.

210 Lynn. VI., E1ey, The Executive Reorv,a:n:i.zation Plan: A Survey
9. f ' .e.~at.~ E-'S"pe:qj.:.~i~~--Clgt/?r; pp;~2(;::2'7:~-~~~' MO__'. - -,--~-

22.. lE.i4.o, PJ)o 27-280

-10-
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4 0 DELEGATION OF l:U\-lER TO REORGANIZE

The Minnesota statute appears to be co~sistent with the
separation of powers doctrine set forth in Article III
of the 11innesota Constitutiono vlhile it is elementary
that the legislature cannot delegate purely legislative
pmver, the I'linnesota Supreme Court has alvlaYs permitted
the delegation of legislative functions "'7hich are
administrativ~ or executive in nat~eo

The authority of Congress to delegate reorganization

authority to the President has never been successfully

challenged in a court testo The question of the legality of

the delegation by the Congress of· the power- to the P.C'esidellt

to reorga.nize the executive bra:nchof the government has been

resolved not only by various Congresses23 but also by the
- 24 25courts and by the opinions of the Attorney Generalo

Similarly, there cloes not appear to be any serious

iml)airment to the ability of a state legislature to enact a

sta·rute consistent "\-'lith the separation ofpm'lers- doctrine~ ye''';

provic1ingth-e Govern_orcomple t e author:i:t;y for~:reorg8.-l';_iz~a tion,

or to give this power to the Commissi-oner of- Administration - --,

to be exercised~with~the-ap:pf'ov~J:;t--(;he:C~-Gove~iior~26-:-~-_:

Article III of the Minnesota Constitution contaills the

statement of the separation of powers-doctrineo

The powers of government shall be divided jnto three
distinct departments--legislative, executive, ffild
jUdicial; and no person or persons belonging to OT
constitu.tj_ug one of these depar-tments shall exercise

·-11-
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any of the pO\'!ers properly belonginG to either of
the other::>, except in the instances expressly
provided in,this constitution ..

In 19l 1·9, in Lee v.. Delmont, 27 the Milmesota Supreme Court

said that

It is elementary that the legislat-ure--except where
expressly authorized by the constitution, as in the
case of municipalities----cannot delegate purely
legislative power to any other body, person, board,
or commissiond Although purely legislative power
cannot be delegated, the legislature may authorize
others to do things (insofar as the doing invo]yes
pO\vers 1:1nich are not exclusively legislative) \-lhich
it might properly, but cannot conveniently or
advantageously', do ·itself 0 It does not follovrthat " '
because a pO'Her may be 'ltlieJded by the legislature
directly, or because it entails an exercise of
discretion or judgment, that it,is exclusively
legislativeo

" Pure legislative pO\qer, which can never be delegated,
is the authority to make a complete law .. o .. o Legisla
tion must often be adapted to complex conditions
involving a host of details which the l~gislatu,re _"-- ..:_-
cannot· deal' directlyo. 0 0'" The policy of the 1m'! '
and the standard of action to guide the ac1Jninistra·,·
tive agencies may be laid down in very broad and
general termso

In 1951, the Minnesota Supreme COUTt, in Hassler v o

28Engberg, e:h.'1landed its vievls on the delegation issue'"

'While the legislature canno.t deleGate -legisl.::tiv€':··
po\"er it may delegate legislative functions .J c·~ are

...merely administrative or executive. It may', --,z.:ne
officials, 'commissioners; or boards \'li th adl!;:: ,': -:';ra
tive pm'lers.. The legislature has a l.e,:J'ge di~;-.,,: tion
in determining the means tlITOI.l[5h whic: its 'la'..;::·
shall be adrninistered"" ....

A statute to be valid must be complete ,~s~llaw .when
it leaves the legislatureoooo . The legislatuI'e'may
delegate 0 • 0 thepo\'ler to Cio some things ',Jhich it
might properly but not advantageously do itselfooQ"

,The Imr making l)ower, has been fully exercisedo vJ:'1at
is left is for executive povler, which must proceed
upon the conditions and in the manner declared by
the 18.\'10 In that is nothing strange or of;~ensive to
COllst:i.J-;-Q"t;ion-<..'1,J. restrictions 0

-12-
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The standards set forth in the statutory provisions--"elirninate

duplication," "promote economy and efficiency"--, \<Jhile broad

and general, appear to be adequate0 29

230 The Overman Act of 1918 and a series of reorganization
acts beginning in 1932 have delegated to the President
the power to initiate reorganizations of the executive
branch of the government ..

240 See Isbrandts~n-M011erCo .. v O D.. S .. , 14 Fo Suppo 407
(3-judge disto cto, SDNY, 1936), affirmed on other grounds
in 300 uo S. 139 (1937); SwaYne &. Hoyt Vo Do So, 18 Fo

"Suppo 25 (3-judge dist o ct .. , DoGo·, 1'336); affirmed on·
other grounds in 300 U0 So 297/ (1937); Sj.bbach v 0 \tlilson
& Co~, .312 Uo So 1 (1941) ..

25.. 37 Opso Attyo Gen o 56, 63-64 (1937) (opinion of Attorney
General I'1itchell, Jano 24, 1933); Memorandum from the
Attorney General to Sen. McClellan, Mar .. 17,. 194-9, Commit·-
tee on Government Operations, Seno Repo 232, 81st Congo,
1st Sesse-, p .. 190-- -- ~.

26;'- The DGpartment of AdI.i1i~istration i'laS :i.lJ.tendecl to be the
geneTal management arDl of the Governor, with powers and
duties :reG:pectin€:~ all agencies of' the stateo The Gove:,C'nor
has direct and continuoD.s administrative relationship
with the Department, as, for example~ in the preparation
of the bielJl1ial budget o '

27. 228 Mimlo 101~ 112·;lLI· (19L~9)o

..- ·2-8.. .23) Miml... L~87, 4·98,- 5l5·,-517':'18 ~(1951)"--_.

29., ltJilliams v 0 ivans,·· 139 .Mimlo 3'2 (1917); Dirrike v • Finke ,
209 1'1i:Oil; 29 (19LI-O); state ex relo Railroad and Harehouse'

-. 'Commissi-on-vo Chicago, Milvlawcee-&' St~--PauT-Ryo Co..- ',"." -.~-
. ,8 MiMo 281 (1888); 'State ex' relo Beek v o Hagen.er, 77 .
Minno LlB3 (1899)0 Kenneth Co Davis, the nation.'s
leading a.uthority on administrative laH, maintains that
the standards test is essentially empty of meaning today

. and should be eliminated in favor-of a test- ofreasonabJ.e
ness 'under each set of circumstanceso Davis,' Treatise
2E..Adminis~£'!_ti~t:.~ai'!, Vol o I, sec" 2.05 at po-lT9-;-~-·-

sec o 2008 at po 108, and seco 2015 at po 151" Also see
Nutting, IICongressional Delegations Since the Schechter
Case," JJ-l· fvI~E_§}·s~:iQ.l2t. ~~~ i.o~rn~l 350, 357 (19Lj·2) 0 But
see "State Statutes Delega-c:G.'1[; Legislative Pmler Need Not
Prescribe Standards, II J.L1 Stanford rIa\'! Revimv 372-79
(Mar. 1962) 0 • -------- ~_._.- _ ••._ •.."..--
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50 REOHGANIZATION AN EXECUTTVE FUNC~f.lION

The continuing responsibility for effective and efficient

organization is _recognized as administrative or execu:lJive

in character both b~l organization theorists and by ·legal

authority.. Thus, virtually any procedure for executive·-

~ ..- initia·ted rebrganization~ no matte~:ho,,'l broad ·in -scope it

might be, could viithst~11P. attack as a constitutionally .. _ .

permittecl exception to the doctrine of separation of
. ~

powers o

'., _-........ .." . -". - _. --

Reorganization is an administrative or executive functiono

. Tile .struct"l-lre of administration relatos mo:ceclosely- to the

........... '. :...--execution o.f -the lav,· .than it does to the cleterminationof policy

(even though execution and policy determ:~nat:Lon are interwove:r.l0

:in its report i.n 1937) recognized. the continuing executive

responsibiJ.:i.t;y for efficient organizationo

The division of work for its effective performance
is a part of tho task of doing that V!ork o000 To ren-·
del" the executive truly responsible for adId_nistTa
tion·and its efficiency, he must be required to
accept the J?esponsibili ty· for the contL"1.U01.lS . 0
administrative reorganization of the GovernlnelYGo 3

. ~-Che·8ter I..... Barnard :L"l lxis cias·si6· work 6n-~:he Flmct:i..ons of the ..__ ___OC-_._~ .._~ ..,,,&.

~~.2E-J?}.;.~ includes the II scheme of oI'ganization" as part of: the

executive .fuuetionso 31 Luther Gulick includes lIorganizj_ng;ll

as anessent:lal part of "l:ihe vTork of the executive. 32 P.fiffner

and P-.cest:ti:us, in their \·,ridely-used textbook -on public:· admin- ..

istrat:LoIl~ include the reorGanization power as one .of the

executivc's pr:5_ucipal devices for carryiDg out exccutive

·~14-



---- ----~-------"...;:-.-~-~----;----;-~---.---"_.._-_..-..-.._-....-._.-

control 0 33 Dimock and Dimock, in their textbook, refer to

"organization as a tool of management 1·'---the basic tool by means
3l~

of which the administrative process is kept op~ratingo John

D. Millett treats "organization as a technical problem"--·one

of the four·basic pr.oblems of management,,35 Emmerich refers

to reorganization as a continuing process "'lith the executive

36as its ioeal pointo. And Victor Ao Thompson maintains -'chat

-orga.nizationis· aJJ,.flost Uliiveisally designated as wi' It exe'cutive

functiollo" 37

The United States Congress and·-the Minnesota I,egislat7urc'

have~treated reorganization as- an a&uinistrative orexecuxive

___ . . _f1Jnctio:o,. in tb.0irdelegations ..of ;I.'>~Qrganiz,atio:ripo1J~:r -'coo th(~._ ..
. . - -' -- .._.- .. .. . .. - , _.. --' - - . .. . -.. - .-"- . . ..

President and to the Commissioner of Ac1JlJ.inist:eation and Gove:c:o.o:e,

.: ... ~._-._-:-_.~\.?_B_pe.c __~i:\rQJ.Y" 38 Un.-i tQdSt.e.teQ Att;0:CJ-~0:Y:9(i_q)c1eraJ., j"lL u_t _J.9ast ~_ .

tviO exp:cessions of o:pinion~ have considered the reorganization

povrer to be administ;:rative or executive in nature. 39

Changes in the st:cuctu.re of gove:c:n..TJ1ent that do not alter

t_ ... --:...:-...' __ .. :.__ .- than is afforded by. the process" of enacting statutes so -thElt -.- ....

. .' 'J . . 40they -can talce effect as ear..;y- as' possJ_ble" .
...... .• ...:.'::1.. '-:--;.-.- _- - .:... :--- ~- .

The adm:i..rdstrativ'e
-.-~ ~'.~ ..-._".- . ~-'-::-:':"" -.-' ...

- .-.' .

strncture of the executive branch of the Minnesota State

Government has not kept pace vlith the rapid changes :1.n social

and economic conditions so as t.o. most efficiently an.d economi~·_.

. . . .

cally meet the need.s of its citizens for government services ..

Executive-initiated reorganization can provide a more responsive

and efficient means for u..ndertaking needed cbanges in the
------~

o1.'ganization of th8 executive branch 0 ViJ:tl1.['I.lly any l)l-'oceclu..re

-15-
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for executive-initj.ated reorganization, no matter ho\'! broad in

scope it mic;ht be, could withstancl attack as a constitut;j.onally"

permitted exception to the doctrine' of separation of pm-lers.,;'

-----~-----

..

30.

310

320

'3 C/0

Administrative Manar-;ement in the Government of thE) United
State~·--r.January~-1937)·~p:-'3b.. --- ~._------ ._.~ -- -_._-

(1938), p .. 219 ..

Luther Gulick and IJo Urvlick, Papers on the Science of
A~mini,§~rati0l2 (1937), po 130'---'--"'-'- ._- --.- .--_...._- -

John I-L Pfiffner and Ro Presthu$, PubJ.ic Administration
(5th ed0 1<)67), po 5170 / --~.- ."-~_.~.-~...',",-,~,--,,-

1'1arshal1 Eo Dimock and Go O. Dimock) ~~ic !~;;:\§~~:£a.ti.o.J2
(3rd ed. 1964), p. 179 ..

Jobn D" Mll"ie·tt, .t!§l.D..?~.G.~~l£1i~~: j~~ ~!~e ~~~bis:. S,?.E2.~.2.~. (J.95!j·),'
.cho 7 ..

7:7;> "

39.. See .§.£~~, footnot·.:<>o

40.. At the \1orksho'D on hinnesota Gover:.:(l'<1ent which "laS held at
'...,.,~..~", ..... ;;, the~. University~ of f1:UJllesota .in .Jl.~/. J.968;' Senator..Gord.oJ:i .. '

Rosemneier expressed the vie\'[ thD.-:organization should
be 8. .piecemea.l or continuing pI'OC rather than a.
"conlp'reh8nsive~·all-~8:ti"""'one~~tiro.ep:(';,':;JS~- Also-see .:suJ2.:£~,·'

'. '" - footnote 5" ..'
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6. LEGISLATIVE VETO

The provision for legislative veto has given legal

authorities more concern than has the delegation of power

to the executive... The constit-utionality of the FedeJ:,al

acts has been questioned (though not successf\.1.l1y) and.

one state. 1m" has been invalidated because of the legisla

tive veto provisiollo

The provis'io'n' for lee;:i.slative veto has given the courts

·more concern than has the delegation'of 'the power to initiate

reorganizations 0

Attorney General f'1itchell in 1933 took the position that

the ,functions oftha President undBr the reorganization acts

were executhre in theirnat'.lre and hence could constit1..1tional1y

to give to either hO'llSe of Congress, by action which is not

legislation, power to disapprove administrative acts, raises

a grave question as to the. validity of the entire provisiono 41

In 194,9, the Attorney Gen\3ral disagreed, ,vith the 1933

'. opfu:Lonas'.basecC upon:::an-:-u:O.s'o~Jild~:pi;$nils_i:;.~~~::patnely,~tfu-rthe~~--' . ~,- -
':l.." - .. ".- • _ .. _. ~ ., . "'_'., ..... . •. _- .,~._:-~ •. _

-- :.
a legislative-function:in anoD:le.gislative~~maY1..nercL-~'::~';".:,;:,,--<':'~=--: : ~

But the Congress exercises its full legislative pol'ler
when it passes a statute authorizDlg the President

:'to reorganize the executive branch of-tho government
by means of reorganization plans q , At that lioint '
Congress decides what the policy shall be and lays
down the statutory standards 0 0 0 0 If the legislation
stops there) viith no p:covision for further reference
to the ConGress s the President's authoritJI' to

-17--
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reor~anize the government is completc.aoo The
authority e;iven to the Pr'esident to reorGanize the
Government is lee;ally and adequately vested. in the
President when the Congress takes the initial step
of passing a reorganization acto

The serious qucstion concerns the reservation by the
Congress of- authority to disapprove action talcen by
the President; l.mder the statutory grant of authorityo
.ca This is merely a case where the President and
Congress act in cooperation for the benefit of the
entire Government and tho· Nation"

The President ~ in asking Congress to pass a reorganiza·~

t ·. b . 1 1 • t k' I-} . .L. • th t . f .J h C-)_on l_..l.) lS -a. :L11g 'v1e POSllJJ_On ale e ongress
will delGgate to him authority to r80rganize tho
Government, he will undertaJ.{e to submit all reorganiza-·

.~. tion ·bills to the Congress: and to put no such p-lan··
hlto efJ8ct if the Congress incl:i.cates its disapproval
thereofo In this procedure there is no question of
Congress taJdJ"]@; legislatiV8 .::,c·sio:;:;'~,.beyond its init:i.EJ.l

" t" . I· I·L..-passage OL -ne reorganlza~lon acu o

.. ,- '.-_ .. ' ··'In:'"an ad\risory opinion, trw Nmf ·Hci,mpshire 8"lipreme Cou.1~·b

held UIwonsti t'-,l-tional tho reorganization aet whichprov:i..<1ecl for

_..'~, .: ... leg1s1a':Jej.:VO'c ~et·o of ')7eO)~,gcmj.~;o.tj_oD i)j}{ll~~i ,:;lTli"::lJi-'25 ·dD.j'B·D~·~'-'· "-"_."
,

concur~cent J:'8so1ut:tone The COl.U't; Has of the opinion that, \'lhile

the delegation of PO':lc:c to the Governor vras not unconstitutional,

legis18,tive action on the plans Houle, have to f0110vl the re{jLl.lar·

procedure for' passing of 1m'J'So Therefore, theprovisioYJ. fOl~
- .. .. -". - .. " ..

legislat;iv8 veto of the reorganization proposals made 'by the '::: ...
... 43

. Governor vms l..ulconstitntioDalc· The ·New II81npshire COl..1T"G took -',

much the same attitucle as AttoJ:'l'w;y Genex'al Mitchell did in 19)3~

.... '
~_.y...... ..." .......,...-....._ ..~,-_.~_.,"""""",,_ ..~-

··i

LI-2.... !'1emornndum from the Attorney Genoral to Seno f1cClellan,'
Maro 17? 19LI·9, in Committee on Goverm,18nt OlJerations ~ 31st
Cong .. , J..st 8e8s:"-;' .§.£~?~o R~12o ~g." .?3..s~ ppo 19-200

43.0 0l):Lniojl ·of the Justices, 96 No Ha 51? (1950) ~

-1&-:



70 COWJ.'INUI]'TG ROJJE OF THE lEGISLATURE

The Legislature, of cou~ ,~e, CDn and \vill continue to make

changes ill the organization of the executive brancho The

provision for eXGcutive--initiated reorganization permits

an alternative or supplemental 'I.-lay' of approahcing the

problema

The Senate Committee on Government Operations ~ in a 191.~9

report, concludod that

experience has dem0I1stratG.d~that substantial progress
in reorganizing the executive branch caD come abOl..i.t
only under genera.l authori:?/ing legislation enacted
by the Congressa T.he Congress, of course, has .made
and will make s8lecteo. chang(::.:s in the organization
of tbe executive branch, but as many member's of
Congress have stated~ it is. not fe0.sible to enact
f } . 1 . '1 . t· L'-ar--rCHe n.ne; c :tanges In 'CJle orga:r.ll?,a lOllS permecJ.1:;:LDg
vlic181:Jr through the executivo braneh by ruea-DB o:fll.LJ.
,1· ~ _~ ...!... J.-:'=:\.I'-~•.c4" " .J.~.~ . (\ J). .t_ • • ~., c.' •• .0:' "...., ..... C'J"I' -'1'1 •• _\ 0 i Iv.lJ: CO v l.'.fj.L..,.trJ. vJ.OJJ.- ell J. oc. v:t•.Cl.g, -d.DeeJ-1. lv (.1, 0 8 ....C.Le,,, '"

The J:'eoTganiz.ation net permit,s aD. [JJ.t':~Tnative ~ or

and it cLoeE, so.

t ." • __.

by clearly placing the responsibilit-S" for j.Xli-c·iatiDg :i.IflpTove··.

ments ·U])Oll. tho executive a

• • - •• ~••••••• '-- ••~._~ _ •• '. &- --. ~.- --.. - •• - • _ •. _ ••• _-- --.: ••• ---- ".-:---

..- -c-~~-;·- ~ :-1;110 -E:£eQutrv·-e. shou"1.d-~a11·i8.Ys-·-be-hclcl-respons·ibl.e. not- -
- alone for the nJ.aDs.gemen:tJ of'; the executive dq)8.r-tments,

but also fo:(' tho division of work among the major
depa:ctments .. 0 g a

This places in the Congress the settlement of broad
. policy, and em tho P:-cesic1e11t the exec'lJ.tive task of
reorgani"..:ation in accordance \'li.th this polic.y.; 1J.1b...i.s
retains in the hands of Cong:cess not only completo .
controJ. ovo:c tb.e things '..Thich. a:co .to bo done by



•

..
Government, that is, over policy, but also, first,
the opportun.i1,7 to review the effectiveness of the
reorc;ani2~ation each year ",ben the BuCl~et comes before
it; second, the F'.eans for holding the Executive
accOlmtable thrOUGh the independen:t audit; and, thircl,
the continuing opportunity and duty of investigating
thOS8 phases of govermnent and administ:f.'ation which
~he.Co:Oirr:ess or the-public feel arc in need of
reVJ.CH 0 :;
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