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|. Executive summary

In 2020, United States Code, title 42, section 1396(h) was amended to allow delivery of some home and
community-based services (HCBS) in an acute hospital setting. Minnesota Laws 2021, 1°* Special Session, Chapter
7, Article 13, Section 68 required the Department of Human Services (DHS) to develop modifications to existing
services in a manner consistent with the change to United States Code and provide any draft legislation needed
to Minnesota Legislature by Aug. 31, 2022. The Minnesota DHS partnered with a vendor to research options,
engage stakeholders and produce this report to review the feasibility of implementing this change in Minnesota.

Applicability

DHS determined this change is applicable to:

e Personal care assistance (PCA)/Community First Services and Supports (CFSS).?
e Brain Injury (Bl) Waiver.

e Community Access for Disability Inclusion (CADI) Waiver.

e Community Alternative Care (CAC) Waiver.

e Developmental Disabilities (DD) Waiver.

Consultation with partners

DHS consulted with external partners, internal DHS divisions and other state administrations to identify all
possible areas of conflict, as well as strategies to implement this service change. During these discussions, DHS
identified the following concerns and process-related issues:

e Services eligible to be provided in an acute hospital setting.

e Role distinction between hospital staff and direct care staff.

e Status of direct care staff in an acute hospital setting.

e Meeting the service plan requirements stated in the federal statute.
e Budget considerations.

Recommendations

Due to the federal limitations on the specific supports that can be offered through home and community-based
services delivered in an acute hospital setting, a two-prong approach would be required: one service option for
PCA/CFSS, and one service option for waiver services.

L DHS is in the process of transitioning PCA to CFSS.

Development of direct care services: Providing direct care services during acute hospital stays 8



As a result of the findings of this report, DHS developed recommendations specific to:

e Service development.
e Direct care staff and liability concerns.
e Service planning.

e Implementation language for the state plan and waiver plan.

Development of direct care services: Providing direct care services during acute hospital stays



Il. Legislation

2021 legislation

Sec. 68. DIRECTION TO THE COMMISSIONER OF HUMAN SERVICES;
DIRECT CARE SERVICES DURING SHORT-TERM ACUTE HOSPITAL VISITS.

The commissioner of human services, in consultation with stakeholders, shall develop

a new covered service under Minnesota Statutes, chapter 256B, or develop modifications

to existing covered services, that permits receipt of direct care services in an acute care
hospital in a manner consistent with the requirements of United States Code, title 42, section
1396a(h). By August 31, 2022, the commissioner must provide to the chairs and ranking
minority members of the House of Representatives and Senate committees and divisions with
jurisdiction over direct care services any draft legislation as may be necessary to implement
the new or modified covered service.

United States Code, title 42, section 1396a(h)

(h) Payments for hospitals serving disproportionate number of low-income patients and for home and
community care

(1) Nothing in this subchapter (including subsections (a)(13) and (a)(30) of this section) shall be construed as
authorizing the Secretary to limit the amount of payment that may be made under a plan under this subchapter
for home and community care, home and community-based services provided under subsection (c), (d), or (i)
of section 1396n of this title or under a waiver or demonstration project under section 1315 of this title, self-
directed personal assistance services provided pursuant to a written plan of care under section 1396n(j) of this
title, and home and community-based attendant services and supports under section 1396n(k) of this title.

(2) Nothing in this subchapter, subchapter XVIII, or subchapter Xl shall be construed as prohibiting receipt of
any care or services specified in paragraph (1) in an acute care hospital that are-

(A) identified in an individual's person-centered service plan (or comparable plan of care);
(B) provided to meet needs of the individual that are not met through the provision of hospital services;

(C) not a substitute for services that the hospital is obligated to provide through its conditions of
participation or under Federal or State law, or under another applicable requirement; and

(D) designed to ensure smooth transitions between acute care settings and home and community-based
settings, and to preserve the individual's functional abilities.
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lll. Introduction

This report addresses a proposal to allow delivery of direct care services to a person during an acute hospital
stay. The proposal applies to people who receive:

e Personal care assistance (PCA)/Community First Services and Supports (CFSS).
e Brain Injury (BI) Waiver.

e Community Access for Disability Inclusion (CADI) Waiver.

e Community Alternative Care (CAC) Waiver.

e Developmental Disabilities (DD) Waiver.

Purpose of report

Historically, federal code prohibited the provision of home and community-based services (HCBS) to people
while they were in an acute care setting. In 2020, Congress amended the code to allow states to pay for HCBS in
an acute care hospital when specific conditions are met.

In 2021, the Minnesota Legislature directed DHS to consult with partners and develop a new service or modify
existing services to allow people to receive direct care services in an acute care hospital, consistent with federal
requirements. The Legislature also required DHS to develop draft legislation necessary to implement the new or
modified services by Aug. 31, 2022.

Consultation with partners

DHS consulted with the following associations that deliver direct care services and/or represent acute care
hospitals®:

e Home Care Association.

e ARRM.

e First Provider Alliance.

e Care Providers.

e Minnesota Organization for Habilitation and Rehabilitation (MOHR).
e Minnesota Medical Association.

e Minnesota Hospital Association.

DHS also consulted with the Department of Commerce and internal DHS staff in the areas of health care
programs, licensing and disability services administrations.

2 Not all partners invited chose to participate.
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Consultation questions focused on possible impacts of delivering direct care in acute care settings, along with
possible legislative changes that may be needed to allow the service. These questions included:

e What functions and practices of our current system would be impacted, from both the acute care and
community care perspectives?

e What functions and practices may need to change?

e What statutes and rules govern these functions and practices?

e How will those statutes and rules need to change?

Additionally, the DHS Federal Relations unit researched approaches other states have taken due to the federal
code changes.

Development of direct care services: Providing direct care services during acute hospital stays
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IV. Findings

During consultation with external partners and internal DHS staff, DHS identified the following concerns and
process-related issues:

e Services eligible to be provided in an acute hospital setting.

e Role distinction between hospital staff and direct care staff.

e Status of direct care staff in an acute hospital setting.

e Meeting the service plan requirements stated in the federal statute.
e Budget considerations.

The following sections discuss these concerns and process-related issues in detail.

Services eligible to be provided in an acute hospital setting

Many concerns about the changes are related to services the hospital is obligated to provide that are prohibited
from being delivered by the direct care provider. Partners and internal staff expressed concerns about proper
delivery of activities of daily living support (e.g., bathing, eating, walking, etc.), monitoring of ongoing medical
issues and proper use of medical equipment. However, these concerns are outside the scope of this report.
Those services are the responsibility of the hospital, and federal language prohibits direct care providers from
delivering services that are the responsibility of the hospital.

Additional concerns centered on responsibilities not specifically assigned to hospital staff, which can be
delivered by direct care providers. These responsibilities include:

Interpreting verbal and non-verbal communications.
Managing challenging behaviors (including dementia).
Providing companionship and reassurance.

Assisting with transitions to and from the hospital setting.

Ell A

During the evaluation process, DHS determined it would not be possible for one service to cover people on
PCA/CFSS and people on a waiver. All four areas of support identified above can be provided under at least one
existing waiver service. However, only item #4 can be provided under PCA/CFSS. Therefore, it is necessary for
DHS to create a state plan option (for people on PCA/CFSS only) and a waiver plan option.

Role distinction between hospital and direct care staff

It is important to have clear distinction between services the hospital is responsible to provide and services the
direct care staff is responsible to provide. Most partners that participated in the consultation process shared the
desire for clear role distinction.

Development of direct care services: Providing direct care services during acute hospital stays 13



Additionally, direct care providers that historically had staff present during hospitalizations (without
reimbursement) found it important that all parties understand direct care services are for the person, not the
hospital or hospital staff. This means the direct care staff are not there to supplement hospital staffing. They are
present to support the person, and their support role may change as the person moves from admission, to
treatment, to discharge.

The person’s support plan largely determines the roles of direct care staff during hospitalization. The support
plan includes information about the services that must continue during hospitalization. The content of the
support plan must be clear and clearly communicated. All stakeholders consulted agreed that successful
implementation would require development of policies and procedures to support clear definition of roles.

Partners suggested the following ideas:

e Provide templates or formats to help with assessment and planning.

e Include a checkbox of issues to address.

e Provide examples of support plan and support plan addendum language.

e Provide sample instructions for staff.

e Have an explanation of roles posted in the hospital room.

e Provide instruction for assessors about how to include service needs during hospitalizations in the
assessment process.

Comparison to other states
To address this issue, lllinois described the allowable services in its CMS-approved waiver plan as follows:

“Personal Support is being expanded to include supports provided to a participant while hospitalized to
foster communication, provide intensive personal care, and/or promote behavioral stabilization for the
purpose of smooth transitions or preserve functional abilities. These are services in the plan of care that
cannot be provided by facility staff and are not a substitute for services the hospital is obligated to
provide through its conditions of participation or under Federal or State law, or under another
applicable requirement. Services in the plan of care that cannot be provided by facility staff will be
provided by the Personal Support Worker.”

Status of direct care staff in the acute hospital setting

Associations representing acute hospitals and direct care providers both identified issues about the status of the
direct care staff while at the hospital, specifically in terms of liability. They raised the following questions:

e Liability: Who is responsible if something happens to the direct care staff?
e Service plan: Does the direct care staff follow orders from the hospital or the direct care provider?
e Paying for services: Does direct care staff providing services affect the hospital rate?

Refer to the Direct care staff and liability concerns section for recommendations to address these issues.
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Meeting service plan requirements stated in the federal statute

Direct care services provided in acute care hospitals must be identified in the person-centered service plan (or
comparable plan of care), per the federal statute.

For both people on PCA/CFSS and people on waivers, the need for transitional support must be identified during
the assessment and consultation process and described in the plan of care.

For people on waivers, the support plan must identify which services must continue during an acute hospital
stay and the aspects of the service that are not duplicative of what the hospital is obligated to provide. This
information can be part of a support plan addendum, as well as part of the annual person-centered planning
process. If a person not currently using a qualifying service has an expected need for services in the event of a
hospitalization, the lead agency can authorize those services so they are available if needed.

Many people receiving PCA/CFSS also receive waiver services. The availability of direct care services in acute
care hospitals through both PCA/CFSS and waivers will raise issues about which provider is doing what and why.
Service planning must address coordination among providers during hospitalizations.

Budget considerations

PCA/CFSS

People on PCA/CFSS would receive transition support through a new state plan service. Upon implementation of
CFSS, this transition support would not be part of the CFSS budget.

HCBS waivers

Generally, DHS expects a person’s waiver service needs while in the hospital will not be substantially greater
than what is provided outside the hospital. If a person’s service needs increase during or after hospitalization,
those needs would be addressed through current practices and procedures for adjusting budgets.

Development of direct care services: Providing direct care services during acute hospital stays 15



VI. Recommendations

As a result of this report’s findings, DHS recommends a two-pronged approach to allow direct care service
delivery in an acute care hospital:

e A state plan option for PCA/CFSS.
e A waiver plan option.

Service development

PCA/CFSS

DHS recommends developing a new state plan service that is specifically for the purpose of transition to and
from acute hospital stays for people receiving PCA/CFSS. All other supports provided by PCA/CFSS (i.e., medical
services, activities of daily living supports and instrumental activities of daily living supports) are the hospital’s
responsibility.

Waivers

DHS recommends allowing only non-residential, unit-based services during acute hospital stays. A person usually
receives these services in their home or in the community. The rate factors do not include any cost categories
that do not apply in a hospital or in other community locations, so no rate adjustments will be needed.

Direct care staff and liability concerns

DHS recommends the following approach to address concerns about the presence of direct care staff in an acute
hospital setting.

The direct care staff will remain an employee of the direct care provider, be covered by their insurances and be
subject to the same licensing (if applicable) and job performance requirements.

When in the hospital setting, the direct care staff will be subject to any requirements the hospital sets. The best
analogy for the role of direct care staff in the hospital is that of a visitor. Like a friend or family member, they are
there to provide care and support that is not the obligation of the acute hospital. They must follow procedures
set by the hospital.

This approach does not change documentation and accountability processes and standards because the roles of
the direct care provider and the hospital are not duplicative, and the direct care staff’'s employment status does
not change.

There is no need to adjust hospital payment rates because the direct care services are not duplicative of what
the hospital is obligated to provide.
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Service planning
A person’s person-centered service plan (or comparable plan of care) must identify the service and supports that

are allowed to be delivered by a direct care staff in an acute hospital setting, per federal statute. DHS
recommends documenting this information during a person’s initial or annual service planning process.
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