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Pursuant to the authority contained in House Resolution ·32, passed 

on May 2 6, 1969, the House of Representatives Committee on Legislative 

Administration and Rules activated the House Committee on Elections and 

Reapportionment. In response to this direction, Representative Dwight 

Swanstrom appointed a subcommittee on Fair Campaign Practices and Election 

Contests and assigned the following members to serve: 

Representative Delbert Anderson, Starbuck, Chm. 

Representative Jon Haaven, Alexandr.ia 

Representative Thomas Newcome, White Bear Lake 

Representative Martin Sabo, Minneapolis 

Representative Andrew Skaar, Thief River Falls 

Representative Thomas Ticen, Bloomington 

The subcommittee was charged with the responsibility of studying the 

present Minnesota Statutory provisions pertaining to fair campaign practices 

and election contests with the objective of providing Minnesota with realistic 

and efficient fair campaign practices and election contest laws. 

In accordance with this charge, the subcommittee directed the House 

Research Department to study the Corrupt Practices Acts and Election Contest 

Procedures of other states. A meeting was held on March 12 ·, 1970 at which 

Dale Swanson presented a report of the study. Testimony was also received 

from various concerned individuals. 

The recommendation which follows is based on information received at 

this meeting, supplemented by personal study undertaken by the individual 

members. 
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Recommendation 

The subcommittee recognizes the multitude and complexity of problems 

involved in the area of corrupt practices and election contest procedures. 

Therefore, it commends the context of the House Research Department study 

to the full committee and recommends that further study and consideration 

be given in an effort to arrive at meaningful and. pertinent legislation. 
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SUMMI\HY OF CORHUPT PHACrl'ICES AND ELEC11ION COI~TEST PROCEDURE 

In accordance with its charge in House Hesolution 32, the House 

Cormnittee on Elections and R·eapportionment has directed this study 

of Corrupt Practices Acts and election contest procedure of other 

states. An outline of the results of this study is as follows: 

I. Corrupt Practices Act 

A. Almost every state has some statement of election 

offenses whether included within a Corrupt Practices 

Act or not. These are all substantially the same vli th 

the exception of those provisions relating to campaign 

financing and the reporting of expenditures. 

1) Some states place limitations only upon the amount 

spent by a candidate, others limit both the amount 

by and for a candidate. 

2) Some states limit only the nature of expenditures, 

but many limit both the amount and nature of 

expenditures. 

3) Some states' limitations are less restrictive by 

virtue of various exemptions from the limitations. 

B. Most of the states with Corrupt Practices Acts have 

provisions relating to the making of false statements 

and to electioneering on election day. 

1) These provisions may be in conflict with the First 

Amendment. (See New York Times v. Sullivan involving 

alleged false statements made regarding a police 

chief and Rose v. Koch involving aller;ed false 

statements recarding a public figure. The case of 

-------·•·•'--•---··· . 



MJ.11~ v. Alabam~ con0iders prohibitions of electioncerin8 

and the solicitation of votes on election day.) 

2) The constitutional question which arose in the afore­

mentioned libel and slander cases may apply to 

legislative election contests. Can the Legislature 

exclude a member for activities which the court has 

determined are protected by the First Amendment? 

This, of course, is unknown; however, in Bond v. 

Floyd the Supreme Court overruled the exclusion of 

Julian Bond by the Georgia legislature on the grounds 

that Bond's freedom of speech was thereby denied. 

II. Election Contest Procedure 

~•v"'! • .. ►-•:--.v,:'J<~~"'. r -,- ----

A. The results of the Election Contest Questionnaire have 

revealed no contests from other states brought for 

defamatory attacks made upon other candidates. Contests 

which did occur involved recounts, failure to file expense 

statements, and other irregularities in the conduct of 

elections and canvass of votes. 

B. The other instances of contests are adjudicated by 

legislatures with varying de~rees of judicial assistance, 

although in many states the courts have no jurisdiction 

at all. 

C. Options to the present Minnesota procedure are: 

1) Repealment of the courts' statutory jurisdiction 

leaving the burden upon the legislature to conduct 

the only hearings; or 
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2) Extend:i.ng the jurisdiction of the courts to take 

te~;tJmony and make recommendations to the legislature 

for adjudication. (The proposal in H.F._ 3066 for 

requiring conclusions from the court is discussed 

and some difficulties pointed out.) 

D. The status of election certificates was reviewed as to 

possible d:i.fficulties they presented to elect:i.on contest 

procedures, but as their status is only statutory there 

could be no possible restraint on a parliamentary body. 

1) The question of whether a certificate of election may 

issue prior to the final adjudication by the legislature 

was considered in district court in the Wingard/ 

Slattengren case which ruled there was 11 no statutory 

impediment to the issuance of the Certificate by the 

County Auditor to the candidate receiving the highest 

number of votes. 11 

E. A possible ambiguity with respect to contributions by 

non-profit corporations was considered and suggestions 

made. 
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I I • CO HH UP 'l1. P fl AC ~rJ C ES AC 1r S 

A. History 

Larsely as a consequence of the enactment of tho Federal 

Corrupt Practices Law, (Soc. 2, u.s.C.A. s 241 et. seq.) most 

of the states now have their own Corrupt Practices Act, or 

Fair Campaign Practices Act as the Minnesota citation became 

in 1967. These acts have been defined by an intention to 

"preserve the purity of elections, to require an aspirant for 

office to resort to honest means to obtain it, and to prevent 

the improper influence on voters." (29 C.JeS .. _Elections s 216) 

Corr•upt practices acts generally maintain a somewhat vague 

constitutional statur~e. Although the Act is penal in 

character, it may be used as a basis for challenging a 

candidate's right to his seat, a matter for legislative 

determination., In tur·n, it is unclear under the separation 

of powers doctrine as to what extent elem.en ts of this 

determination can be delegated to the courts. 

B. Campaign Finance Limitations and Reporting 

Every state makes provision for some statement of 

election offenses, whether 1•:ithin a corrupt practices act or 

not. These provisions are largely identical with respect to 

their enumeration of offenses, however, they differ markedly 

in their limitations and restrictions upon political campaign 

expenditures and the reporting thereof. In order to maintain 

the equal opportunity of candidates, states have employed the 

fol~owing four means of regulation of campaign expenses: 
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( l) lirnJ ta ti ons on the arnoun t of rnone-y whieh may bo o.x.pondo d; 

(2) rostrictions on tho source of the fundf;; (3) limitations 

on the purposes for which funds may be ox.pended; and (4) 

filing and publishing of sources of campaign contributions. 

Of these four· there are states wb.ich employ ever·y one of 

them singlely; however, the rule is to employ several means 

of regulatione Of the fifty states, thirty provide limita­

tions on amount of expenditures by candidates. Somo of these 

have qualified their limitations by stipulating certain 

exemptions which make the limitations more r·oasonable to 

comply with. Arizona and South Dakota seemingly ex.empt all 

expense incurred for written or printed advertising materials~ 

Wisconsin exempts the equivalent of a¼ page ad in each paper 

in the district and one mailing of literature .. West Virginia 

demonstr·ates the extreme by exempting all expenses save the 

renting of office spacec If the problem with campaign 

expenditures be the fact that the actual amounts spent bear 

no relation to the limitations, then exemptions will diminish 

the incongruity. Although seventeen states provide limita­

tions upon total expenditures, most of these, including 

Minnesota, do not subject volunteer campaign corr:unittees to 

limitations. Candidates are thus able to stay within the 

limi ta t:i.ons, while the .expenditures made in his favor may 

actually be so large as to give him an inordinate advantage. 

Every state that has a corrupt practices act provides 

some statement of the legal purposes for which expenditures 

can bo madn, if only by prohibiting bribery and 11undue 

influence." Sarne of tt.8?,e limit only the candidate and.others 

mor-o [senoral1y limit the purposes for which any money can be 
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spent. 

Tho method of rogulation which has received the most 

support by scholars of goverrunent is that of more effective 

reporting accompanied with repeal of the limitations on 

amount of expenditures which have been unenforcable. Nearly 

all of the states presently require the filing of financial 

statements, and most require statements from political 

committees; however, 11 cornrnittee 11 is often defined so B.s to 

exclude volunteer groups thus exemptinr:; them f1·om public 

disclosurec Generally, financial statements must be filed 

by some particular date subsequent to the election, and some 

states go so far as to void no1;1inations and with11old certifi;.,, 

cates of election when statements a1)e not filed. In Dempse;z_ 

v~ Stovall 418 SW 2d 419 (1967), the Kentucky Supreme Court 

u~1eld action that voided a nomination for failure to file 

financial statements. Florida has similarly voided an 

election. The most well known reporting law is the so-called 

Florida "Who Gave It - Who Got It Law 11 
c Plorida has no limi ta­

tions on amount of expenditures, but requires periodic reporting 

of all campaign sources and expenditures throughout the campaign 

and a full accounting after the election. (Reports before 

elections in Florida have reflected more than 95% of the total 

contributions and expenditures.) The regulation function is 

performed by public surveillance within each district, employing 

its own standards of propriety, in contrast to reliance upon 

unenforceable statutes. In Florida, public regulation is 

assisted by centralizing the responsibility for receipt and 
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expencli turo of funds in a single dopo;3i tory account under a 

campaign treasurer. (Since the passage of the Florida law, 

Kentucky and Connecticut have passed similar acts requiring 

single campaign depository accounts.) 

1 . rrhe Model Campaign Heporting Law 

After an extensive study of the 1952 election in Florida, 

Prof. Elston E. Roady published a favorable analysis in the 

American Poli tic al Science R_~_vio1v in 195L~. In 1957, DP & Roady 

prepared a first draft of a Model Campaign Reporting Law for 

the National Municipal League styled largely from the Florida 

law. This draft was revised three times and circulated for 

review to experts and election officials in 1958, 1959, and 

1960 by the League. Principal features of the model law include 

(1) centralized responsibility for receipts and expenditures 

and provision that all transactions must clear the campaign 

treasurer; (2) enforcement responsibility placed upon the 

secretary of state and the attorney general; (3) accountability 

and reporting to begin when an individual is identified as a 

candid.ate; (4) no limit on total can1paig:.1 expenditures or on 

the amount of individual contributions; (5) prohibition 

against campaign indebtedness; (6) no anonymous appeals to 

voters; (7) a written record of all contributions and expendi­

tures, and audit thEn,eof, and the preparation of a swnmary to be 

distributed to the news media; (8) provision that contributors 

of $100 or more must certify that the donation is their own money. 

rrhe model law offers a number of substantial differences 

with respect to 1-:ipnesota law and election policy. 
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This law ovoids limitations on amounts of expendituros 

which are constantly evoded and thus fail of onforcoment., By 

allowing for public regulation, differences between constituencies 

in terms of size, population, and affluence arc accounted for 

in a mannor which limits, no matter how liberal, can not 

duplicate. Tho publicity required discourages candi.datos from 

becoming too indebted to any special interest group and the 

uniform enforcement by state officers rather than county 

removes the political complications of sanctioning delinquents 

or failing to do so. As all campaign committees must go through 

the campaign treasurer for funds, financial responsibility is 

secured down to a lower levelo By establishing finB.ncial 

responsibility, there would also be increased 

accountability by campaign gr·oups in their· advertising and 

other promotion<; In br·ief', the model law simply repeals what 

j_s unrealistic and unenforced and submits to public 

watchfulness what had been incognito. 

(Copies of Florida financial statements, CitizenstResearch 

Foundation suggestions for financial statements, and the 

National Municipal League "Model Law" are available.) 

2. M.S.A. 211.17 and 317.05 

It has been suggested that there is an inconsistency 

between 211 .. 27 of the Fair Campaign Practice Act and 317.05 of 

the Minnesota Non-profit Corporation Act. Section 211 .27 pre­

vents a corporation from contributing money, services, or 

property for any political purpose. Section 317.05 states 

that a non--pY'ofi t corporation may organize for any lawful 
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purpo ;3C and 11 st~> among others po 1:i. tic al purpo ;;; cs, 

Political purposef3 would include presumably the use of monoy 

and services to advance political campaigns., 

M.S. 317.05 was intended to solve the 

problem of non-profit incorporators who were unable to find 

an applicable statute to incorporate under., (In the 1952 case 

of In ro Hod Ri vor VD.lloy Live stock Ass I n., 235 Minn., 267, 

50 N~W. 2d 287, the court noted that non-profit corporations 

could not incorporate under the Business Corporation Act since 

it was clearly aimed at industrial and commercial corporations 

organized for profit.,) The statute authorizes incorpo11 ation 

for all I law·ful purposes', qualified of course by those which 

are non-profit. The difficulty arises by way of the 

list of lawful purposes included in the statute. A brief look 

at several other states (New York, l'lichigan and Wisconsin) reveals 

that the language which authorizes incorporation of non-profit 

organizations is limited to "lawful purposes", controlled by 

"non-profit", which are defined by the body of case law and 

other relevant statutes. 

3. Defamatory Attacks 

One of the areas of particular concern to members of the 

legislature is the boundaries of 'fair political commentt in 

the proper conduct of can1paigns. The importance of distinct 

guidelines was forcefully presented to the House during the 

1969 session in the determining of two election contests 
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fa 1 so :i.nf or1w1. ti on., Tlrn r, ta tu to s c i to cl in the Fcna/Bi. ~;ehof f 

and Smaby/Br1andt cases. were Minnesota Statutes 210~ 11 and 

211 . 08., 

M.S., 210e11 is a penal provision directed toward anyono 

writin~, printing, or distributing false information regarding 

the personal or political character or acts of any candidate. 

M. S., 211 .,08, included in the Fair Campaign Practices Act, 

relates to any person 01--i committee lJho shall knowingly make 

or publish any false statement regarding a candidate intended 

to 01--i which tends to affect the voting. 

The Supreme Court in New Yo Pk r_Pirne_s __ C o .,_ v. Sulli vap. 

(376 U~S., 254, 84 S. Cte 710 (1964)) established essentially 

new constitutional requisites for state libel laws., A state 

law that fails to provide safeguards for freedom of speech and 

of the press is cons ti tu.tionally deficient. Eoreovor, it was 

pointed out that unshackled debate on public institutions and 

public officials was one of the necessary foundations upon which 

a st1--iong democracy rests. In the words of Justice Br1 ennan 

speaking for the majority in New York Ti:rnes_ "A rule compelling 

the critic of official conduct to guarantee the truth of all 

his factual assertions - and to do so on pain of libel judgments -

leads to a comparable 'self-censorship'." (376 u. s. 279) 

A mere showing, that statements about a public official are 

false should not suffice, but only the demonstrat~on that 

false statements were made with actual malice. Actual malice 

is knowledge that a statement is false or reckless disregard 

of whether it was false or not. (Friedoll v. Blakely_ Printin~ Co. 

1 6 3 Minn . 2 2 6 , 2 0 3· N • W . 9 7 4 ( 1 9 2 5 ) ) 
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With respeet to New York rrirnos, it is clear' a state rnay not 

include a sta tu to in its C 01)rupt Prac ticos Act which sane tions 

the mere making of false statornents and it may not permit· cl. 

judgment awardins clarnagos where aetual malice has not been 

shomL Substantial u.nc1arity exists though, as to what effect 

these stipulations have as regards lesislative activity, 

especially the adjuclico.tion of legislative election contests. 

In the past the Supreme Court has avoided conf1-1ontations with 

the legislative branch under the 11 political question" doctrine; 

however, in recent years with the cases of' Brt1ce_r v $ Carr 

(legislative apportionment), owell v. McCorm~ck (Congr·essional 

exclusion), and pond v~ Fl~~d (state legislative exclusion), 

the court has extended tho perimeters of its review and we 

have no reason to suppose that trond will not continue~ 

The deternrlnations of election contests are singular among 

the acts of government in that tb.ey at once determine eligibility 

and whether a violation of the law has occurred. Furthermore, 

in so far as legislative action is not vindicated step by step 

as the judgments of courts are, it is never quite clear at what 

point the legislature is doins the one or the other. Especially 

since the recent Bond case in ~iliich exclusion by a state legislature 

was declared unconstitutional when First Amendment Freedoms 

are denied, it may be important to consider what limits exist in 

adjudicating contests and to what extent the limitations upon 

candidates are distinguishable from those of others. 
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Until 1965, Florida required any individual publi::;hini; 

anci circuJ.atin['; n charc;e ac;ainst any cancHdate v1ithln tlie 

18 days precedinG the election to furnish that candidate with 

a copy of the attaclc at least 18 days before the election. 

Answers to a charce or attack were not considered to be attacks 

under this statute. (F.S.C. 1955) sec. 104-311. Such a law 

\vould prohibit the last minute attack upon a candidate and 

reduce the nu�ber of fallacious charges made. Florida 

repealed this statute in 1965 as a result of its questionable 

constitutionality. 

Note t�e Red Lion case decided by the Supreme Court in 

which those sections of the Communications Act administered 

by the FCC under the name of the Fairness Doctrin withstood 

a challenge based upon alleged abridgment of freedom of speech 

and the press. The Fairness Doctrine requires radio and 

television broadcasters to provide advance notice and a 

transcript prior to the broadcast of any attack. 

Another confrontation between Corrupt Practices Acts and 

the First Amendment Freedoms occurred in Mills v. Alabama. 

In Mills v. Alabama (384 U.S. 214), the Supreme Court declared 

unconstitutional a provision of the Alabama Corrupt Practices 

Act proscribing election evening or solicitation of votes 

on election day for or against any proposition or candidate 

involved in the election. The decision reversed the Alabama 

Supreme Court's holding that the restriction met the test 

of being "wj_thin the field of reasonableness." The Court 

pointed out that the state's argument for this provision 

was that "la.st-minute 11 charQ:e s incapable of reply would. be 
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prevent c cl ; hen; e v c r > th c stat u t c ~:_;er v c cl to pr cc 1 u de any 

rc:~;pon~;c made to a charge leveled the last minute of the 

day before the election. 

Of importance is the fact that Sec. 285 of the .Alaburna 

Corrupt Pr act i c e s Ac t , A 1 a . Cod c , 1 9 ll 0 , 'l1 it . 1 7 , Sec s 2 6 8- 2 G 6 

is practically identical to M. S. 211.15, Sub. 2. 
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III. LEG lSLNl'l VE ELEC 1~r1JOH COl lTE,S'.L10 

LC g 1 [i 1 at i Ve C 1 C Ct i On C Ont e [~ t s pr C ~3 en t s Om C Of th C m O s t 

dif.ficul.t que::;tions for analysis in government. 'I1hc 1egis••·· 

1at:Lve election contest tnkcs place in what the po1itj_ca~ 

scientlsts have called an area of 11 corningJ.ing of powers 11
, 

partaking of both the lecislative and jud1cia1 functions. 

Contests in states having ~orrupt Practices Acts may determine 

both the qualifications of a member and whe;ther he has violated 

the law. At once, delicate questions of constitutional law, 

legislative procedure, and political fact must be considered; 

and furthermore, it will not be clear in any individual case 

what considerations ought to prevail. 

A. Constitutional Provisions 

The constitutions of the federal and all of the state 

governments contain provisj_ons similar to Minnesota Ccnsti.tution 

Art. ~, Sec. 3, declaring each house to be the judge of elections, 

returns and qualifications of its members. (See Appendix A for 

listing of state constitutional provisions relating to powers 

to judge qualifications and expel members). In addition, most 

state constitutibns contain provisions for the expulsion of 

members upon the vote of 2/3 of the members. (Art. 4, Sec. 4). 

Although the Minnesota legislature has delegated to the state 

courts some authority ih ancillary matters dealing with 

appointment of election officers and the conduct of recounts, 

the separation of powers between the legislature and the 

judiciary has precluded abdication of constitutional respons-

ibility. (See In re Election Contc~)_t (1894) 59 i,Iinn. L189, 61 

N.W. 553 and lG Am Jur 2d Conflict of Laws s 226). 
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Tho oxtont of tho le➔ [:;j_[,lnture I s roDponr;:i.bility h~ir.1 

re c on t 1 y been di~) cu s s c d c on c or ni n [; tlrn q u c s ti on of wb e the 11 

tho legislature is the ~-e_ juc.lge of elc;ctions, returns and 

quaLi.ficD.tions. Autho1"itios po:i.nt out that H:i.th respect to tho 

impe2.chrr.ent powers, the· c onsti tu ti.on expl:i.ci tly p1o.ce s the 

11 solo impeachnlent power" in the House of Representatives. With 

tho absence of similar constitutional language relating to 

election contests, some ha.ve a1·gued that determination by the 

courts in these matters does not violate separation of powers 

so long as the legislative determination is final~ The 

consequence of this point is far reaching since there would 

be psychological pressure upon the legislature to accede to any 

prior determination made in a court of lawe In Alaska, all 

election contests are brought to superior court for' determiEation* 

Al though this deterrdna tion c ouJ.d be rever sod by the ler;i slature 

under the constitution, that has not been the experience in that 

state. 

The federal courts have declined to review such state J.egis­

lative determinations until the recent case of Bond v. Plo:yd ·--... ~- \ 

385 U.S" 116 (1966) which asserted the court's jurisdiction wh.en 

a denial of. first amendment rights has been alleged. With this. 

precedent set, it must be assumed that further review will 

take place., 
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B. Kinno f:: ota Stn tu tory Lo. w 

The present Minnesota Eloction Law has resulted 1argoly 

from tho rocon:nlend.ations of legislative interiim commi ttoes. 

In 1939 the legislature codified all prior election laws in 

Laws 1939, Chapter 345, according to the recorrm:endations of 

the interim con~ission reporting on it. Included in the 

revised Election Code was an article relating to the conduct 

of election contests, the present Chapter 209. Upon the 

recommendations of another interim cormni ttee, the 1959 legis-

la tu.re substantially revised the Election Law, tho1J_gh retaining 

the chapter on election contests~ Minnesota and the several 

other states which.have pompiled statutes on election contests 

have thereby demonstrated the intent to reduce these inherent 

ambiguities and certainly have experienced fewer problems and 

uncertainties while legislating a degree of orderliness into 

the adjudication procoduro. 

As a part of the recodification of Minnesota Election Law 

whi.ch passed during the 1959 session, Chapter 209 relating to 

election contests set forth the statutory jurisdiction of the 

state courts in hearing election contests and the grounds under 

which they may be initiated. (Footnote - Minn~ Const. Art. 4 

Sec. 17 provides that the legislature shall prescribe by law the 

manner in which evidence in case of contested seats shall be 

taken). Briefly, any voter may contest the nomination or election 

of a successful candidate on the grounds of an irregularity in 

the conduct of an election or canvass of votes or the deliberate, 

serious, and material violation of the provisions of the Minnesota 

Election Law. (209.02 sub. 1) Notice of contest must be filed 
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in the distpict court within a ~;pod.fie tin10 in ordor to eonf't:ir· 

jul'isdiction on the court, (Footnoto -· n ~, on v . C n r] ;30n ;2 7 2 

Minn. 376, 137 NeWe 2nd 835) and tho contostce may file an 

answer to the conte f; tant s notic 0 within sirni Jar time 1imi ta-

tions (209~03). 

The contest proceedings are brought on for trial within 

20 days after the filing of the notice of contest, (209,04) 

and in the case of a contest relating to the office of State 

Senator or Representative, the only question to be tried by the 

cour·t is which of the parties to the contest received the highest 

nurnber of votes legally cast at the election, and as to who is 

entitled to receive the certificate of election. (209~10 Subd 1 )o 

Practically speaking, the legislature has tended to treat the 

judgment of the court in these matters as finale Further· evicience 

upon the points specified in the notice and answer is taken, but 

the judge cn.n make no finding or conclusion therEJon (209.,10 sub 1 )~ 

Subsequent to an adverse determination of the district court, an 

aggrieved party may take an appeal to the Supreme Court (209.09); 

however, the only question before the court is Hhich party 

received the most votes legally cast. (Fitzgerald v. Morlock 

( 1963) 264 Him1. 520, 120 N. W. 2d 339).. rrhe notice of appeal 

must be filed no later- than ten days in case of a general 

election and five days in case of a primary election after the 

deterrn.ination of the district court, and return of such appeal 

must be within fifteen days after service of notice of appeal. 

(209.09). The successful party to the contest is not entitled to 

issuance of the certificate of election until expiration of the 

- 1 q -
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time to appeal from the district courit' ~?. doc:i.~-ji.on or until 

after final judicial dotonnination in th~ ovent of appeal, 

____ L .. r2c ld v. Jiot_l~ocJ~_ ( 1963) 26Lt· Minn. 11J 7 120 N., W o 2d 336) un1e s s 

such appeal is waived. In a 1963 case, Henry Morlock Representa­

tive from the Twelfth District was not issued his certificate 

of election or administered the oath of office until Pebr•uary "13, 

1963, tho 25th legislative day. (Journal of the House 

February 13, 1963, page 292). 

Certificates of Election 

Election contests involving some violation of the Corrupt 

Practices Act pose some questions regarding the certificate of 

election and tho legislature's seating of members. Section 

204.32 sub& 2 provides that in the event of a contest the county 

auditor or the Secretary of State, as the case may be, may not 

issue the certificate of election until the proper cour·t has 

deterndned the contest; however, the judge in these contests 

is directed to make no finding or conclusion (Footnote 209.10 

sub. 1) The determinative forum is the appropriate legislative 

body itself. It is unclear just what tho responsibilities are 

of the official issuing election certificates under these 

circmnstances. A case in point is the Brandt - Smaby contest 

durin8 the 1969 session. The grounds for this case were 

alleged vio1e.tions of the Corrupt Practices Act regarding which 

the district court only takes evidence and submits the court 

transcript to the legislature for final determination. 

(209.10 sub 1 ). Canvass of votes following the general election 

was completed on N·overnber 13, and shortly thereafter notice of' 

contest was filed by Alpha Smaby in Hennepin District Court. 

- 18 -· 



The 12 cby waitinG period for issuance of olection certificates 

being over- on Novombor 25, tho county auditor warJ temporarily 

ro strained from i s~ming the certif'ica te., F1our· days la tor, upon 

tho advice of tho county attorney, the election eortificate was 

issued. Edward Brandt received his eertificate of election 

before the District Court proceed.in6 s even began (Dece 10) and 

before final judgment was rendered (May 10) some 176 days after 

the election~ (Footnote - See time tables attached, Appendix B). 

As election certificates are only statutory (see M.S. J.02 and 

3. 05) the legi s la tur•e could. seat any candidate i. t chose if the 

certificate were not issued. This circumstance has not arisen 

because, as with bbth Brandt and Bischoff, the county auditor has 

issued the certificate before the opening day of the session~ 

The question of the status of a legislative contestee who 

has received his certificate of election and been seated 1-,rhich 

became an issue in the Pena-Bischoff contest, was discussed in 

1965 by the Wisconsin Supreme Court in State ex. relc Elfers v. Olso~. 

(26 Wis. (2d) 1+.22) The court held that although the seating of 

the contestee may not be explicitly 'provisional', the contestee 

does not become a memberi in the sense that only a 2/3 vote can 

remove him. 

North Dak,ota, by legislative precedent aclmi ts a contestee 

only as a 1 provisi.onal' member, thereby distinguishing the member 

for purposes of necessity of the 2/3 vote for exclusion. 
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C,. Altcr·rwtivo Conto[3t l)11 occdures 

The prosont lo8is1ative proceduro for d.oterrni:·1ing an 

election contest, which dates back to 1893, (L8.HS 1893, c., )_~_, 

Sec. 18}~_) directs tho final stages of the contest hearing 

including the vote to exclude, but does not stipu}ate the 

procedure to be fo11o".rnd prior to the hearin.g on the floor of 

the House., Several suggestions have been rnado which will be 

consider'ed by the House Subc o:rmni ttee which have as their 

purpose to facilitate prompt and fair adjudication by the legis­

lature of contests alleging violation of the Corrupt Practices 

Act. 

With variations, these suggo stions reduce to basic-ally 

two concepts. These include: 

1. Limitation or removal of the court's ju:eisdiction to 

take evidence, thereby increasing the responsibility 

of the legislature in this connection. 

2~ Bolster the district court I s responsibility uJ1der 

209.10 sub~ 1 by requiring findings of fact or rocom­

mendatior1s to be submitted to the legislature e 

·1~ Limiting the Courts 

The jurisdiction of the district court to take evidence 

is purely statutory, (Phillips v. Ericson 248 Minn. 452, Bo NeW~ 

2d 513, 1957) and the function of this assignment has been to 

provide for the gathering of evidence. Among the implications 

of directing the courts to gather evidence wore presumably the 

saving of time, since proceedings could begin before the session 

began, and the psychological and political advanta8e was to be 
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gainod by providing judic:Lnl antecedents to thG final 

legislative determination~ This last advantage lies in that 

judicial proceedings are considered by many to be aloof from 

discretionary and political considerations, which has the 

effect of diverting att_ontion from such deterninants of the 

logisla tur·e I s judgment .. 

Among the r·osults of tho sln.ti ve _Elee tion Que_sti onns.ire 

sent to the other states, was the fact that of the 3~- r·esponsos 

only three other states employed a cour·t procedure si:milar to 

that of Hinnesota. (Alaska, Georgia., and New ,Jersey) Since 

the recent cases in these states involved only recounts, it is 

open to quo st ion whether' these courts would hear· contests brought 

for violations of Corrupt Practices Actse In all of the other 

states replying to the questionnaire, the responsibility for 

taking evidence in election contests was solely that of the 

legislature~ (An exception to both legislative and judicial 

fact-gathering is the state of Vermont where the attorney general 

investigates election contests, takes depositions, and presents 

to the legislature an opinion on the law and facts~) If the 

statutory jurisdiction of the courts was repealed, all proceedings 

would take place before the legislature. Some of the judicial 

aura would be lost, but this effect can alternatively be viewed 

favorably or not so. 

Analysis of the role of the district courts in rec~nt 

election contests suecests that little time, if any, is saved 

by judicial fact gathering. The present procedure is duplicative 

in that hearincs take place both in the district court and in the 

appropria to legis la ti vo c ornrnittoo. In addition, i\1. S. 209. JO., s1-1b. 2 

provides for a. further hoar-ing on tho floor of the House before 
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fined adjudication. Of tho~rn heaI'in tho ono in district 

court must by its natur1 0 bo the lonp:ost and mo:3t involved. 

The ambiguous nature of this 'special statutory proceocling 1 

provides judges with few guiding procedural precedents} resl1lting 

in lons and involved proceedings Furthor, if transcripts are 

to be of any use they must be duplicated and read which is time 

conswning in itselfo 

Assuming there to be some advantage in gath<:n·ing the evidence 

prior to the session, it would be possible for a legislative 

interim corn:rn.ittee to serve this function.. Though one level of 

duplication and time de lay is r1 emoved by this al torna ti ve, 

there are also the· problems of changing majorities in the House 

and Senate and the defeated committee member·s to be considered. 

On a somewhat personal note; members of such a cormnittee would 

have to conduct hearings during a holiday season subsequent to 

their own campaigns and elections which would surely be 

emotionally and physically taxing. Nevertheless, the growing 

amount of interim work already is beginning to make this same 

kind of demand. 

H.F. 3066, to be discussed later, suggested the autho~ization 

of a co:mrriission composed of three district court judges to hear 

the contest. This is sirr:ilar to the pr·ocedui-e used in Arizona 

which calls for a commission of justices of the peace to take 

evidence. Both of these would require the court's stat~tory 

jurisdiction to be modified, yet in turn, both would suffer 

the same criticisms previously directed at present procedure. 
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As a can8cqucnco of makinc c 1 ei :3 la turo res pont3 i b1 o 

for takins ovidonco, provision would i to bo made for the 

taking of depositionsc In most states depositions n1ay be taken 

before any officer author•ized to adrninistor oatb.s or before any 

person otherwise appointed to do so by tho court though in 

Vermont, authority to take depositions in election contests is 

restricted to the Attorney General. Some states nmke other 

stipulations regarding depositions such as restricting parties 

to the points set out in the notice and answer~ (Delaware, 

Nebraska) restricting the time for the taking of depositions 

(Colorado) setting the time by which depositions must be trans­

mitted to the legislature (Kansas, Nevada, West Virginia, and 

Wyoming) and restricting the evidence ·which the legislatur·e 

wi.11 consider to that submitted prior· to a certain date., 

(Now Harnshire) As pro vi ous ly noted, sta tut cJJ.--'Y 1'10 s tric ti ons of 

any kind cannot bind the legislature, but could serve as a 

form by which contests could be adjudicated in a timely and just 

manner,, 

2. Expa.nding the Courts Role 

The other basic concept of procedural change is that of 

providing for findings of fact or rec orn:rnenda ti ons from the 

district court in contests alleging violations of the Corrupt 

Practices Act. If the court was directed to make findings of 

fact, the same rules of procedure could be invoked as obtained 

in all other proceedings of a civil nature~ Furthermore, as 

these findings could not bind the legislature, the desi~nated 

cormnittee could choorio to add or· subtract from those findings, 

though on the other hand, regardless of the extent to ·which the 
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c our'c kept ju nts out, the fin :-3 w ou.ld ve a 

psychoJoc;ically compellin6 effecl. Agaj_n th:is would be 

favorable insofar as it transfers tho onus of judgment to the 

courts, and perhaps unfavorable to the extent that legislative 

discretion is narrowed. Pennsylvania is one state providing 

for judicial findings of fact in election contests. (Perm. 25, 

Sec. 3473). These findings of fact are not a basis for appeal 

to any h::i.ghe1') courto (See the disc1J.ssion of judicial fact-finding 

and recornmenda tions included in the analysis of H, F" 3066. ) 

In spite of the efforts to provide for adjudication of 

election contests in a prompt and fair nw.nner, the legal and 

political justaposition of tho legislature had precludod a 

definitive treatment of tho problome Anyti~e discretion is 

preserved, vagueness must be a consequent. It is the degree of 

timing of J.egislative discrietion which detorrnines tbe for1n of 

legislative contest procedure. 

H ~ }7
• 3066 

Due to the criticism of election. contest procedure and the 

concern voiced by members of the legislature over the two p1')0-

lonced contests during the 1969 session, H.F. 3066 was intro6uced 

by a special bipartisan subcommittee as an alterno.tive to present 

law. This proposal was of the variety that favored increased 

responsibility on the part of the courts, though there _appear to 

be some difficulties with its particular provisions* 
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rrhifl b:LJJ, which pa~~r;od tho How1e and H~L:3 not actod upon 

by tho ~~cna te, p11 oviclc s tbn. t in con to D t 8 ~,ocl upon alleged 

doljbernte, E:iei1ious, and mate l vio tion of tho election lL1ws 

notice must n.lso be served upon ttrn ch.iof j-u.stice of the ·f.mprorno 

coui-t who then appoints thr,ee district court ju s to hear the 

case~ IJ.1he judges aro directed to begin proceedings within five 

days and submit a written report with reconMendat\on before the 

Friday preceding the first day of the next session. The recom­

mendation submitted is to include a statement as to whether· tho 

contestee should be allowed to assume his seat~ 

1J11e effect of this bill would be to broaden the responsibility 

of the courts in the adjudication process while at the same ti.n:e 

enlarging the source fr>orn which it issues$ A single judge would 

continue to hear cases based upon alleged irregularities in the 

conduct of an election or canvass of votes, and the tl-i:r·ce judge 

panel would hear the rest$ The question arises whether any 

alleged irregularity would not also bo alleged violations of the 

election code. It remains unclear whether the le6 :lslature intends 

the three judge panel to determine ~iliich of the parties received 

the highest number of votes and is entit1ed to the certificate of 

election, which judgment presently is made by a single district 

c ou:r·t jud8e. 

Several constitutional questions are presented by the 

suggested changes in H.F. 3066. The conduct of legisl~tive 

election contests are deemed "special proceedings", but they 

are nevertheless judicial in nature. There seem to be no clear 

guidelines indicating the extent to which the legis1aturo csn 

proE:;cribc procedures for the court Lnd restrict :Lt with timo 
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1 . . t f .• 
. Din ·.u (, J. OlU·)" rrhc Court 8 i. t.lHn' J' C ~ p on J :::: a ff j_ rr:1[1 ti\' C J.-y t 0 

1 e g i s l :J. ti v o in t c n t o 2 a s [: e rt 13 ju c i a 1 erocRtivo undor the 

separu.tion of po1-rnrs doct:cino alrno~-;t as it seos fit. 'The 

fcn'ernost rroblern lies with the pPovision for· a ropor·t vJith 

recom:r.nendati.on f:eom the court~ Fi11 st, to determine qua1i.fica~-

tions of members of the legislature is clearly unconstitutional 

under separation of powers. If tho roport is intenJed to only 

be :in substance suggestive, then it rnust be borne in mind that 

our supreme court has consistently re~used to issue ad~isory 

opinions. Secondly, the recom:menda tions are to be subrni tted 

by a panel of three district court judges who hold elective 

positions in the sarn0 district which voted upon tho candidates 

involved in the contest. Just as the suprern0 eourit has avoided 

the 'self-inflicted wounds' of deciding political questions, the 

district court judges would surely avoid any possibility of 

sustaining unnecessary public antagonism~ Even findings of 

fact would likely be tempered by the judges for this reason, 

though this cer,ta:i.nly is better than a statuto that would 

fail of implementation~ 
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APPE~DIX A 
ALA. Co>:sT. art. •1, ~§ 51, 53: .·\L.\SKA Co~sT. art. II, § J :2; .-\mz. Co:--;-sT. art. .f, 

pt. :2, § 11; Am-:. Co:--;sT. :Ht. 5, g 11, 12; C.\L. C:o:-;sT. ::.rt. ·1, §§ 7, 9; CoLO. Co:-,;::.T. 
art. V, §§ 10, 1:2; Co:-;:--:. Cu:-,;sT. :11t. l!I, ss G, J l; Du .. Co:--;sr. art. 2, §§ 8, !); 
FLA. Co:-,;s-r. art. 3, § G; G-\. CoxsT. drt. JJL § 7; JlA\\".-\II Co~sT. art. Jlf, § 13; Ill.\llO 

Co~sT. nrt. II I, ~ § 8, 11; ]LL. Co:-;sT. nrt. ,J, § 9: ho. Co:-,;,T. ,trt. ,1, §§ 10, U; Iow_,. 
CoxsT. nrt. 3, ?§ 7, 9: KA~·. Co:-;~T. art. :2, ~ 8: KY. Co:--ssT. §§ 3<:;, 39; L\. Co:--:sT. ru-t. :3, 
§ 10; \ft:. Co>:sT. art. 1\', pt. 3, ~§ :3. -L \lo. Co:-;sT. art. llf, § 19; .\L\ss. Co>:sT. pt. 2, 
§§ -10, ,S.5; .\l1ur. Co:--s::;r. ~trt. l\', § JG: art.\', § 1-S: \!Ix:--:. Co>::-..T. art. •1, §§ 3, -!; .\f1,s;. 
Co.'-:ST. art. :1, §§ 3S. ,S.S: :do. Co:--;sT. art. 3, § JS; \fo:-,;-r. Co>:ST. art. V, s§ 0, 11; 
I\"1.11. Co:--:sT. :nt. III, § 10: :\'n·. Co:-;sT. r1rl. l\', s G; :\'.JI. Co:-,;sT. l)t. If, ,tr!s. :2:2, :3G; 
X.J. CO:\ST. mt. l\', s~ ·1-:.":'., ·1-.3: :\' . .\f. CuxsT. ml. ·L s§ 7, 11; :\'.Y. Co:--:sT. art. 3, ~ 
fl; ?\.C. Co:-,;sr. art. II, § :22: :\'.D. Cu:-,;sT. :irt. IL 2§ -17, -JS: OHIO Co:-;-,-r. art. :?., §§ G, ,S; 
01~LA. Co~,ST. art .• 3, s 3(): Ont::. Cu:--;:-ir. cnt. 1\', ~§ 11, J,3; P.\. Co:--:sT. art. JI, ~ 11; 
IU. Co\:sT. art. -1. S~ G, 7: S.C. Cu:--ssr. art. :3. §~ 11, 12: S.l). Co:--:sr. art. 3, § 9; Ti-::\:--:. 
Co~sT. ;ut. 11, ss 11, 1:2; TL\. Co.,sr. ,trt. Ill, s~ s, 11; CT.\!{ Cu:--:sr. art. \'I, § 10; 
\'·r. Co:-,;sT. ch. JI, s 1-1: \·.\. Co~:-;r. ,nt. l\', S •11; \\'Asir. Co:ssr. ,1rt. 2, §~ S, 9: 
W. VA. Co~sT. ,Ht. \·r, ~§ 2-1, :25; \\"is. Co\:sT. ;nt. •1, §§ 7, S; \\'rn. Co:-..:sT. art. .3, 
§§ JO, 12. 
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l ~ l 1 iJ J. /, LJ 

rl'Il 11J:: Tf1JH,E 

BH/\ HDT,-.C;i,1/\ l3Y ELECTIOJ.J CO I l'J.1?,(::,T 

Nov. 5 

Nov. 13 

Nov . 25 

Nov. 29 

Dec. 10 

Jan. 7 

Jan. 14 

Feb. 11 

Feb. 14 

I?eb. 20 

April 17 

April 19 

April 26 

May 9 

May 10 

(Total time 17G days) 

Election 

Canvass of votes completed 

County aucHtor tcmporc1.rJly rcstra:Lncc1 from 

issuin~ certificate of electjon 

Ccrtificnte: of election issued persunnt to 

advice of county attorney 

Court proceedings began 

Brandt administered the oath of office and 

seated 

Court proceedings conclude 

rrranscr j_pt filed 

Records received by Speaker of the House ar:cJ 

referred to Elcct:i.ons Committee 

Sub-cornmittee appointed 

Sub-cormnJttee report presented to full 

cornm:ittce 

Reported to House 

Report laid over to investigc:!.tc eligibilj.ty 

of John Skeate 

Amended report presented to the House 

.Report adopted dcclnring Brandt and S~catc 

legally elected and entitled t6 their sc2.ts. 
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._,.,_,_,..._ __ _, __ 

nov. i:.--
::.> 

nov. 12 

Dee. 0 
./ 

Dec. 27 

Jan. 7 

Jan. 111 

Jan. 16 

Feb. 6 

Feb. 7 

AP PE l ~ J J l. '.\. 1.) • • c o nL :i 11 tw u. 

1'IME 'r/dJLE 

FEUh-BL(~~cJ lOFF r,: le' Ct ion Cont Cs t 

Election 

Canvass of votes completed 

Proc eeclj_ng8 began 

Certificate issued 

Bischoff administered oath of office 

Records received by House 

Sub-cornnd tt ee appointed 

Sub-committee report adopted by coDmittee 

Reported to the House. Report adopted 

exclucUng BJschof f from the liouse 

(Total time - 911 days) 
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