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STATE OF MINNESOTA 

COUNTY OF ST. LOUIS 

In the Matter or the Election Contest 
of Jack Fena, Contestant, against 
Barney Bischoff, Contestee, for the 
ottioe ot State Legislator of District 
63, in the General Election of 
November 5, 1968. 

-------------------------------------

DISTRICT COURT 

SIXTH JUDICIAL DISTRICT 

TRANSCRIPT 

The above entitled matter came regularly on tor hearing 

before the Hon. Leslie L. Anderson, one of the judges of the 

Fourth Judicial District a.sa1gned by Order of the Supreme 

court or the State or Minnesota to hear said case, without a 

Jury, on the 9th day or December, 1968, 1n the Court House, 

Village of' Hibbing, County or St. Louis and State of Minnesota .. 

A P P E A R A N C E S 

MICHAEL F. RYAN. Esq., ot Ryan & Ryan. First National 

Bank Building, .Aitkin, M~nnesota, appeared as counsel tor and 

on behalf of the contestant. 

JOHN E. SIMONETT# Esq., 72 East Broadway, Little Falls., 

Minnesota, appeared as counsel tor and on behalf or the contestee 

Thereupon proceedings were had, aa follows: 

Mr. Ryan: May lt please the Court, I would like to make 

a very brief' opening statement, your Honor, in behalt of 1:,he 

contestant, Jack Fena. In this case, we are, through our 

Notice or Contest, charging Mr. Bischoff with seriously, 
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mater1a11)" and deliberately v1olat1,ng the Fair Campa,ign 

Practices Act, Election Laws of' the State of Minnesota. This 

charge is based upon a newspaper ad that we will put in 

evidence and a radio address given over, I believe, two or 

three stations 1n the area on October 31, 1968, and again on 

November 1,, 1968, the day betoPe election. The ad and the 

broadcasts, we contend falsely charge Mr. Fena with wrongdoing, 

improper conduct as an incumbent legislator, and the cwo 

statutes 1n particular which form the basis or our charge or 

violating the Fair Campaign Practices Act are Section 210.11 

and ~ll.08. 

M. S .1i. Seo tion 210 .11 eta tes: n Everj' person who wrl tes, 

prints, posts or distributes, or causes to be written, printed, 

posted or distributed, except by broadcasting, any circular, 

poster, or other written or printed matter containing false 

information with respect to the personal or political character 

or a.eta of' any candidate, w'hich is designed or tends to elect, 

injure or defeat any candldatefbr nomination or election to a 

public orr1ce, shall be guilty of a gross misdemeanor." 

Section 211.08 reads in part - th&t particular part 

which is applicable 1n this case: "Any person, firm, corporation 

or comml t tee t'fhO ahal 1 knowingly make or publish Ol'' ,iause to be 

published, any false statement in relation to any candidate or 

proposition to be voted upon, which statement ia intended to or 

tends to affect any voting at any primary or election, shall be 



1 guilty or a misdemeanor." 

2 Now, obviously we are not in court in a criminal case. 

3 These are penal statutes, but that is not the object or our 

4 being here today. This 1s a civil case, but we are charging 

5 Mr. Bisehort with having violated these two sections of the 

3 

6 Fair Campaign Practices Act, Minnesota Election Lawa. We take 

7 the position that the ad and the broadcast of Thursday, 

8 October 31, over the Eveleth station, and on Monday, November 4, 

9 over Hibblng and Eveleth, that both ot' these broadcasts and the 

10 ad 1n their total are false and we will take issue with certain 

11 specU'ic parts o.t' the ad and broadcasts a.a we proceed; but we 

12 do contend the overall impression created in the mind of' the 

13 voter upon reading the whole ad and listening to the whole 

14 broadcast is one or false statements made of Mr. Fena. 

15 Mr. Simonett: I don't believe there is any need to make 

16 an opening statement on the part ot the contestee at this time, 

17 your Honor. We, of course, flill have our turn. 

18 

19 

ROBERT J. MANNEY 

Called as a witness, having been r1rst duly sworn, 

00 testified as follows: 

21 DIRECT .EXAMIN,~TION 

22 

23 

24 

By Mr. Ryan: 

0 What is your full name, Mr. Manney? 

A Robert James Manney. 

Q And what ls your business? 
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Manney - Direct 

A Printing and publishing. 

Q And what do you publish? 

A Manney's Weekly Shopper. 

Q And what day or the week is the Shopper circulated? 

A It ls official Monday publication, but it 1.s circulated 

partially on Sunday. 

Q Partially on Sunday and Monday? 

A Yes. 

Q And when was your last iasue published prior to the 

general election or November~? 

A Monday, November 4. 

(Circulation listing marked Contestant's Exhibit A for 

identification.) 

Q Did you at my request, Mr. Manney, prepare trom your 

business records a synopsis of the oirculatlon oi' the shopper• 

within the 63rd Distrlct'"i' 

A Yes. 

Q i1.nd ahowin8 you what has been marked as Contestant's 

Exhibit A, would you identify that? 

ft, Yes. 

Q. ~i11 at 1 s 1 t? 

A This ls a complete total circulation shoW'ing the 

circulation in the 63rd District of 9,bbl. 

C Don• t tell the totals yet. Is this a synopsis Crom yotu'." 

records? 
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Manney - Direct 

A From my record.a ol' the circulation, yes. 

Mr. Hyan: We will otter Contestant 1 s Exhibit A. 

Mr. Simonett: No objection. 

The Court: Received. 

Q (Mr. Ry~n) Total circulation of tr1e Shopper within t:;he 

63rd District 1s what? 

A 9,861 cop1ea, give or take a rew, of course. 

Q Mr. Mann.ey, when must ~ person who seeks to put an ad 

in the Sho1:per get that ad to you .:1rior to publication? What 

is your deadline? 

A Deadline 18 Thurada~1 at f 1 ve o •clock, but we do break 

this deadline on several ocoaeions, depending on how far the 

Shopper la and it there la room left open on .Friday. 

Q The thing is in print when, Sa,turday? 

A We start printing Thursday noon. We do not print on a 

Webb teed, but we sheet reed it so we do not print the entire 

publication at one time. 

Q So it depends on how far you get starting Thursday as to 

whether or not you •will perm.1 t a change in an ad'? 

A That ls ri~ht. 

Mr. Hyan: 'rhat 1a a.11 I have. 

CROSS EXAMINATION 

By Mr. Simonett: 

Q Mr. Manney, you stated that part of your weekly edition 

1a diatributed on Sunday? 



r 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Manney - Crose 

A Yea. 

Q I note on Exhibit A, your 11st of circulation, certain 

issues are distributed by the Hibbing carriers and Chisholm 

carriers. 

A Yes. 

Q What are t;hose? 

A Those are boys rrom the age of 14 to 16 that I have our 

own personal carriers. 

Q ltnd what day do they carry? 

Pt Sunday. 

Q So, in other worda, Hibbing carriers show that they 

circulated or do circulate about 4,b27 issues of your Shopper? 

A Yes. 

Q That would have oe,en on Sunday? 

f., That is right. 

0 And the Chisholm ,Harriers circulated 2., 04:~ issues, a.gain 

that would have been on Sunday? 

A That ia right. 

0 Any other ei.rculated on Sunday? 

A Yes, tne rest. The only thing not circulated on Sunday 

is what 1a mailed, and that cornea out through the mail; that 1.s 

about 3,400 copies. 

Q. Well, when you Sa)' that 3,000 copies on Monday, a.re you 

including there some or your issues which are circulated outside 

the 63rd District? 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Manney - Cross 

fJ. I don' t understand. 

Q You show the total circulation or ll,9j4. 

A That 18 right. 

Q or that, 9,861 1s in the 63rd District? 

A That is right. 

Q 2,093 are outside? 

A That 1s right. 

1 

0 My quest1.on is aa to the paper circulated on Monday, you 

gave about a 3,000 figure. 

.A Yes, about 'that. You see, the Star r-outes and the 

rural routes a.re mailed and they are listed right there and 

could be added. 

C So the Sta~ routes and the rural routes would be those 

that are mailed? 

A Yes, and Hibbing carrier #8 post office, it says. 

Q Those would be put in the mail on Saturday? 

A They would be mailed Saturday and delivered Monday. 

Q De 11 vered on Monday. But at least we know this., o t· the 

total c1rculat1on in the 63rd District of about 9,861 papers, 

some 6,872 would have been delivered on Sunday? 

A Approximately. 

Q Where I got those t1gures ia totaling Hibbing and 

Chisholm carriers. 

A Yea. 

O And I gather the Hibbing cal'r1ers and Chisholm carriers, 
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Manney - Cross 

that these boys are delivering those papers generally in the 

Hibbing and Chisholm communities? 

A Yes. 

Mr. Simonett: That is all I have. 

REDIRECT EXAMINATION 

By Mr. Ryan: 

Q What time are they usually delivered by the carriers? 

8 

A Betore one o'clock. Some deliver a little before 

church. They go to church and tinish atter. Some do it 

entirely before church. Moat of them are finished before one. 

Mr. Ryan: That 1B all. 

RE-CROSS EXAMINATION 

By Mr. Simonett: 

Q Well, I think this is clear, but Just so there is no 

question about 1t on the record, the 6,872 copies delivered by 

the Hibbing carriers and Chisholm carriers would be copies 

delivered on Sunday within the 63rd D1atr1ot? 

A Yes. 

Mr. Simonett: Tha.nk you. That is all I have. 

(Witness excused) 

(Map o.f St. Louis County marked Contestant's Exhibit B 

for identification.) 

LESTER A. RUTSTEIN 

Called as a witness, having been first duly sworn, 

testified as follows: 
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Rutstein - Direct 

DIRECT EXAMINATION 

By Mr. l'lyan: 

Q Mr. Rutate1n, what is your occupation? 

A General Manager ot Radio Station WMFG 1n Hibbing. 

Q And how long have you been manager? 

A Since 1966. 

9 

O As manager, are you tam111ar with the geographic area 

or the 63rd Legislative District that your station will cover? 

A To a certain portion, yes. 

Q Showing you what has been marked aa Contestant's 

Exhibit B, a county map of St. Louis County, would you be able 

to designate on this map generally what area your station would 

cover? 

A Well, to the best or my knowledge. 

Q You think you could do that? 

A I would like to reter to my coverage map. 

Q Referring to your own records and looking at ·this 

Contestant's Exhibit B, do you think you can sketch for us on 

Exhibit B the general area that the station covers? 

or no. 

A Yes, I could. 

Answer yes 

Mr. Ryan: We will otter Contestant's Exhibit B. 

Mr. Simonett: No objection. 

The Court: Received. 

Mr. Simonett: The record should sho.w Exh1 bit B already 
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Hutste1n - Direct 10 

has an area outlined 1n red, and I asaume that is meant to show 

generally the boundary lines of the 63rd Legislative District. 

Mr. Ryan: That is correct. 

Q (Mr. Ryan) Mr. Rutate1n, on Contestant's Exhibit B, 

would you show with a red mark please the northerly and southerly 

terminus o.f a broadca.st area or WMFG? 

A Here is your northern and there 1s the southern 

boundaries of my primary coverage. 

Q Would you mind indicating above those line the oall 

signal oe your station? 

A Thia is primary coverage, sir. I have a secondary 

coverage that extends Carther. 

Q What do you mean by secondary coverage? 

14 A Well, sir, my primary coverage incorporates my bou.ndary 

15 through Calumet to the west, Just beyond BUhl to the east., 

16 Silica to the south., and l would say pretty close to this area 

17 here to the north. That 1s my class A signal. Now, the 

18 secondary signal, because we are on 1.,000 watts during the day -

19 we operate on 2:SO watts pre-sunrise, and then I increase my 

20 power to 1,000 watts rrom sunrise to sunset. From sunset on., 

night-time, I revert be.ck to 2:.,0 watts, so I have what 1s called 

a primary and secondary. My coverage is larger, or course, 

when I increase .my power. As I decrease my power, then .1 t ia 

apparent that I do lose listeners in this area here. 

Q Looking at the 1ntormation sheet that you brought with you 



Rutstein - Direct 

Mr. Rutstein, may we use this as an exhibit? 

A Yes, sir. 

(Coverage map marked Contestant's Exhibit C tor 

1dentif1cat1on.) 

Q Showing you what has been marked as Conteetant•s 

Exhibit C, would you 1dent1Ily 1 t? 

11 
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A This is a coverage map of our Radio Station WMFO showing 

10 

11 

12 

the primary and secondary coverage. 

Mr. Ryan: We oi"fer Contes·tant' s Exhib1 t C. 

Mr. Simonett: No obJection to Contestant's Exhibit C. 

The Court: Received. 

Q (Mr. Ryan) Referring to the statement about primary and 

13 aeeondary coverage again, Mr. Rutstein,·what hours or the day do 

r 14 you reach your primary area, from eight 1n the morning, did you 

15 say, or sunup to aunae t? 

16 A It is sunrise to sunset, yea. 

17 Q And the secondary area. ♦? 

18 A Would be post sunset and pre-aunr1se, I would say. 

, 19 Mr. Ryan: That is all I have. 

, 20 CROSS EX~JUNATION 

21 By Mr. Simonett: 

Q Your sales b;roohure, Exhibit c, also reters to the 

Virginia station, does it not? 

A Yea, sir. 

0 Ia there a management connection between the two stations? 
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Rutstein - Cross 12 

A It is common ownership, air. Mr. Befera owns both. 1 

2 

3 

4 
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9 

Q And 1a there any difference in your coverage on Saturdays 

or Sundays, primar~ coverage., daytime hours, tron1 other weekdays? 

A No. Powerwise, we ,maintain that through our entire 

-seven day per week. 

Q Reception should be about the same? 

A Should be, yes. 

Mr. Simonett: That is all I have. 

(Witness excused) 

10 Mr. Simonett: Excuse me. Your Honor, I wonder if' I 

11 might - and this should be on the record - present a question 

12 to Mr. Rutstein, who has stepped down from the witness stand. 

13 Mr. Rutste1n, I am wondering 1r during the morning you oould 

14 trom your records find for us the time slots that Mr. Fena had 

l5 political advertisements on your station during the last week 

16 or the campaign, and the same 1'or Mr. Bischof r. Would 1 t be 

17 very d1tf1cul t to do 1 t? 

18 

19 

20 

21 

Mr. Ruta tein: No, I can Jua t check our dai. ly logs. J:~re 

you talking about political programs or announcements? 

Mr. Simonett: Programs and announcements. 

Mr. Rian: You want spots too? 

Mr. Simonett: And spots. 

Mr. Rutate1n: From what time to what time., s1.r? 

Mr. Simonett: If you would do it please from October 26th 

through November 4th. 
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Mr. Hutstein: Any particular hours, from our sign-on to 

sign-o.t'f? 

Mr. Simonett: Yes. To save your time, if 1t is some-

4 thing you can reduce to writing on a sheet or paper, that would 

5 be t'ine, and you could Just submit it to Mr. Ryan and myaelf and 

6 we could otfer it in evidence and you wouldn't have to appear 

7 here. 

8 Mr. Ryan: If you put it 1n writing, show the dates and 

9 whether they were spots or whether they were i'ive minute or ten 

10 minute tapes, and give us each a copy. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Mr. Rutate1n: All right. 

CARL BLOOMQUIST 

Called as a witness, having been tirat duly sworn, 

testified aa follows: 

DIRECT EXAMINATION 

By Mr. Ryan: 

Q Mr. Bloornquist, what is your occupation please? 

A I am the owner of' Radio Station WEVE in Eveleth. 

~ Does WEVE in Eveleth cover in 1ta broadcasts areas or the 

6Jrd Legislative District? 

A Yea. 

Q Would you be able to identify and show on a map generally 

area that your station does reach? 

A I have a coverage map with me. 

(Coverage map marked Contestant's Exhibit D for 
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Bloomq_uiat - Direct 14 

ident1l"1oat1on.) 

Q Showing you, Mr. Bloomquist, what has been marked as 

Contestant's Exhibit D, would you identify it please? Tell us 

what it is. 

A The wh1 te area here 1nd1oat.es the 11stenable signal, that 

is primarily daytime. 

Q What is the overall document itself? 

A It is a coverage map ot the station. 

Mr. Ryan: we ofter Contestant's Exhibit D. 

Mr. Simonett: No objection. 

The Court: Received. 

Q (Mr. Ryan) Showing you again what has been marked as 

Contestant's Exhibit D, would you tell us what the exhibit is 

designed to show? 

A Well, it 1s designed to show the coverage of the radio 

station. 

Q What is the white area? 

A The white area 1s oone1dered the listenable signal during 

the daytime. 

Q And the grey area? 

A It ia a signal we get there, but not ,regularly. 

Q Not always reoeiveable? 

A Yea. that 1s correct. 

Q Your station ls a 1,000 watts daytime operation? 

A Yea. 
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Bloomquist - Direct 15 

Q And 250 at night? 

A Yes. 

Q, The same as WMFO? 

A Yes. 

Q And the whi·te circle on the drawing is your primary area? 

A Well, it is considered in technical terms hal'f' a mill. 

7 area, which is a liatenable signal. 

8 Q Mr. Bloomquist, do you have any information with you now 

9 that you could. tell us on what dates and at what times Mr. Fena 

10 and Mr. Bischoff had campaign broadcasts over your station rrom 

11 October 26 through November 4? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A I think I have. 

Q Mr. Bloomquist~ do ;you have enough here with you today in 

the courtroom ao you could make a 11st or these broadcasts or 

each or the candidates and leave it with us before you return 

home? 

Mr. Simonett: I think the witness is one up on us. He 

haa already done it. 

Witness: Yes, I have. 

(Lilt of' Bischoff broadcasts marked Contestant's Exhibit E 

and liat or Pena broadca.sts marked Contestant• s Exh1b1.t F tor 

1dent1t1cation.) 

Q (Mr. Ryan) Mr. Bloomquist, showing you what haa been 

as Contestant's Exhibits E and F, could you tell us what 

they are? 
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.Bloomquist - Direct 16 

A Those are the announcements and programs that i-.ere used 

by the respective candidates, and the information, I think, is 

taken rrom our log. 

Mr. Ryan: We offer Contestant's Exh1b1ts E and F. 

Mr. Simonett: No objection. 

The Court: Received. 

Q (Mr. Rya.n) Mr. Bloo.mquiat, is it fair to say that the 

radio stations in Hibbing, Virginia and Eveleth fairly well 

blanket the 63rd District with their ~overage? 

Mr. Simonett: We will obJect, no .roundation. 

The Court: Sustained. 

Q (Mr. Hyan) Are you .fa.m111ar, Mr. Bloomquist, •with the 

13 areas covered generally by the Hibbing station and by the 

14 Virginia station - generally tam111ar with the geographical 

15 areas those stations cover? 

16 

17 

18 

A Reasonably, yes. I have a reasonable idea of what they 

would cover. 

Q Based upon that and your own knowledge of your own 

·r 19 particular station, can you give us an opinion aa to the extent 

or the coverage of the three stations over the 63rd District? 

A I would say that during the daytime hours, which probably 

are from sunrise to sunset, that the three stations would cover 

the 63rd Legislative District. 

Mr. Ryan: Thank you, that is all I have. 

CROSS EXAMINATION 
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Bloomquist - Cross 17 

By Mr. Simonett: 

Q On your sales brochure, Exhibit D, Mr. Bloomquist, I 

gather the area in white 1s the area where there is a receiveable 

signal? 

A Correct. A 11stenable signal, I put 1t. 

Okay. A.nd does that va.ry sometimes t1rom weather oond1 t1o s 

and atmospheric conditions? 

A Definitely. 

O You are familiar with what is meant in the radio business 

as primary coverage. The area in white is not meant to portray 

the primary coverage? 

A No, sir, it is not. 

Q. It would be much smaller than the wh1 te area on your 

brochure? 

A ~ell, primary area I would assume 1n most radio presenta

tions for sales perhaps wouldn't definitely include Grand Rapids 

or Nashwa.uk. 

Q You do cover Hibbing and Chisholm? 

A Yes. 

Q, You overlap the local radio station? 

A Yes. 

Q Does your signal go all the way up then to the Canadian 

,, border? 

A Does the signal go to the Canadian border? 

Q Yes. Is that part of your audio signal? 
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Pi Well, sometimes they can hear 1 t up there. Some people 

hear it at times, but not consistently. 

Q You are aware the 63rd District does go to the border? 

A I am aware 1t goes to~ and that area. 

Q You yourself are a resident or Eveleth? 

A Yes. 

Q Outside the 63rd District? 

A Yes. 

Q I am showing you Exhib1 t :rt:. This 1a a 11st that you made 

ro from your log, first or all, of Mr. B1sohort•a radio time. 

11 

12 

A Yes. 

Q That is ror the period of October 29, 1968, through 

13 November 4. Ia that correct? 

14 

15 

16. 

17 

18 

A I believe so, yes. It was taken from the log. 

Q And wha.t 1s meant by promotion? Every now and then there 

will be a few seconds devoted to promotion and some to intro

duction. 

A I think those are spots that call attention to listen to 

the program of a certain candidate. 

Q Then showing you Exhibit F, which is a 11st you made tram 

1our log aa to Mr. Pena's radio time !"'rom October 31 through 

4 -

A Yes. 

O Did Mr. Fena have any time 1n your progra.m on October 29th 

30th. do you know? 
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A 

Q 

Well, that I don't know. (~ 

I notice his time starts two days later than Mr. Bischoff. 

Was there any reason that you know oi' that you picked up 

Mr. Fena'a time as of the 31st? 

A Well, I think 1n the summons I got it suggested that I 

bring in information from the 31st. 

Q But did the summons say as to Mr. Bischoff they wanted 

the time a.s or October 29th? 

A I don't believe so. I have a copy of the summons here. 

Q The subpoena asks tor time from October 31st. 

A Yes. 

Q Well now, on Exhibit F, Mr. Fena•s log., it refers to 

13 sixty seconds, ti.r·teen seconds. Were those promotions or were 

14 those introductions to a speech la.ter in the day, do you know? 

15 

16 

17 

A That I don•t know. 

Q, For example, it would appear in.the listing here tha.t at 

3:45 P.M.. on October 31st that Mr. Fena gave a ten minute talk. 

A Yes. 

Q Do you know whether 011 not 1 t was promoted earlier during 

the day on the station? 

A That I don't know 1r. it was promoted or not - 11' it was 

a regular announcement or promotional a.nnounceme.nt. 

Q Still referring to Exhibit F, the last page, the log for 

.ovember 4, 1968, you have here on the right-hand column talks, 

tve ■1nutea. Does that mean he gave a f1ve minute talk on 
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six different occasions that day? 

A I can't answer whether that is a tive minute talk. I 

can't tell you. 

Q Maybe Mr. Fena can tell us. Under talk~: five minutes, 

it aaya 9:50 A.M., Ill. Would you know what that meant? 

A That I would assume to be tape :fl},. 

Q And again on November 4 at 3:45 P.M., cut #2. 

A That is the same thing, same intormation - second tape. 

Mr. Simonett: That is all I have. 

(Witness excused} 

(New1spaper advertisement marked Contestant's Exhibit G 

for 1dent1£1cat1on.) 

Mr. Ryan: We offer in ev1denoe Contestant's Exhibit a. 
Mr. Simonett: Will you identify it !'or the record. 

Mr. Ryan: Contestant's Exhibit G is the ad placed by 

Mr. Bischorr in the ~8nn~y•e Weekly Shopper or November 4, 1968. 

Mr. Simonett: I suppose it 1a November 3rd and 4th. We 

have no obJection. 

The Court: Received. 

Mr. Ryan: Call the contestee, Mr. Bischoff, for cross 

examination. 

Mr. Simonett: We obJect, your Honor, 1r they intend to 

Mr. Biachof'f for cross examination. We recognize the Rules 

Procedure ordinarily would be appropriate and would 

1n an election contest,, but here where the contestant is 
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making a charge which amounts to a gross misdemeanor, we don't 

think it is proper to call him ror cross examination. He must 

prove his own oase r1rst, and 1r he does call Mr. Bischo.Cl'", it 

is as his own witness and he is b.ound by bia testimony. 

Mr. Ryan: Your Honor, the Supreme Court has said that -

I think the statute states that the Rules or c1v11 Procedure 

shall apply 1n election contest hearings unless they are changed 

by statute. '!'here is no statute that prevents the contestant 

trom calling the contestee .ror cross -ex1,m1nation, and we are not 

here endeavoring to prove a criminal charge or- what amounts to 

a gross misdemeanor, as I stated 1n my opening statement. I 

think under the statute we have a. pertect right to cross 

examination in ou~ case. 

1rhe Court: Well, while you a.re not attempting to prove 

a criminal charge, you do set up the criminal statute, do you 

not, as the basis for the violation. 

Mr. Ryan: Fair Campaign Practices Act, yes, your Honor, 

we do; but in no way are we treating the case as a criminal 

matter. 

The Court: I am anticipating something else too. What 

1a the nature ot the type of' thing that you want to aak, is it 

the sort of thing that 1s Just as available to you as it would 

the other side? 

Mr. Rya.n: No, I don't think so. I want to go into the 

or information that Mr. Bischotf had tor making the 
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statements that he did in the ad. 1 

2 The Court: While you are not pressing the criminal angle 

3 to it, if you ask him to testify, aren't you asking in effect to 

4 lay himself open to something that on your theory he might 

5 possibly be prosecuted even? 

6 Mr. Ryan: No, I don't think so, your Honor. He can 

7 refuse to testify if he wants to. But my understanding of the 

8 election laws are that in a civil matter - when the case is a 

9 civil contest a.nd not a criminal matter, you can elicit the 

10 question. We have a right to cross examine. 

11 The Court: I would be inclined to overrule the objection. 

12 BERNARD J. BISCHOFF 

13 Called as a witness, having been first duly sworn, 
_) 

14 testified as follows: 

15 CROSS EXAMINATION 

16 By Mr • Ryan : 

17 Q Your ru11 name. 

A Barney Bischoff, also known as Bernard J. Bischof t'. 

Q How old are you, Mr. Bisehofiv 

A 37. 

Q And what is your profession? 

A lam an attorney. 

Q And where do you live? 

A In Hibbing. 

Q How long have you lived in Hibbing? 
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~ Well, I was born and raised here, but I was gone for 

about ten or twelve years. 

Q, How long have you been a practicing lawyer in the Village 

ot Hibbing? 

A Since 1963. 

Q And did you practice the legal prot·eas1on 1n other areas 

prior to that time? 

A Yea. I worked as a patent attorney in Milwaukee for 

about two and a halt years, and I worked for an insurance 

company in Minneapolis ror about a year and a half. 

0 And. when were you admitted to the bar in the State or 

Minnesota"! 

A 1959. 

Q Hhere did you receive your legal education? 

A University ot" Minnesota Law School. 

Q, When in 1963 did you praotic.e in Hibbing - ~t your 

practice here? 

A I believe it was September that I came. 

Q And did you practice alone or d1d you Join a firm 

immediately upon coming to town? 

A I aasociated with Bob Nickolotr when I came back. 

Q You associated with him? 

A Right. 

Q When did you become a partner in that firm, or are you 

Yet a, partner? 
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A I became a full partner, I believe, in 1 67, We were on 

a limited partnership and a full partnership starting in '68. 

No, I am wrong. The i'ull partnership started in •67. 

Q All right. You were practicing la.w then in the Hibbing 

area since 1963, and what did you say, a year and a half before 

that time. 

A No. ·1 came back to Hibbing 1n 1963. I worked for an 

8 insurance company in the c la1ms department. l don't know 1.r 

9 you call that practicing law .j 

10 

11 

12 

Q After you were admitted? 

Q Okay. wbat political experience do you h•ve, Mr. 

13 B1scho.f t? 

14 A You mean party politics? ~, 
Q Yes. What has been your own personal experience as tar 

as engaging 1n party activities? 

A Well, I have always been very active in politics. 

Q Tell us how. 

A Well, any time there is an election, I normally affiliate 

•1th the party group. I waa active, well, since returning to 

Hibbing particularly, in the DFL party or organization. I 

vice-chairman and chairman. 

Q Ot what group? 

A 63rd Legislative District DFL. 

0 Do you hold any offices within the DFL barty now? 
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Q When did you last hold an otfiee? 

A I don't remember when the elections were, but it was in 

the early part of this year I completed my term. 

Q And as chairman? 

A Yes. 

Q How long had you been chairma.n? 

A Por two years. 

Q Did you get into party activities shortly after your 

return to Hibbing in 1963? 

A Oh, yes; right away. 

Q Did you hold any lesser Jobs in the party? 

A Yes. I was vice-chairman prior to being chairman. 

Q How long did you hold that office? 

A. Two years. 

Q So approximately the year after you got here you became 

party oft"1cer1n 1964, and you held that chairmanship. 

A Within six months. 

C: Within six months after you came to Hibbing? 

P. Approximately that. 

0 Have you engaged in any other political activity outside 

or the immediate area? 

A Well, I have been active as a delegate to the state 

1 convention and active as St. Louis County DFL delegate and 

~•tate convention delegate. 
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Q Have you ever been in the position of giving legal 

advice as a member o? any party organization? 

Mr. Simonett: You mean --

26 

Q (Mr. Hyan) To the organizatlon or which you are a membe. 

A No, not really. 

Q Any other political offices that you have run for your-

self? 

A No. 

Q None prior to the campaign tor the 63rd seat? 

A That is correct. J 

Q Have you assisted others 1n cam1iaigning tor leg1alat1ve 

12 otfice? 

14 

15 

A Yes# I have many times. 

Q, Quite actively? 

A Well, any time I could, I guess. 

16 Q, Have you ever a,oted as legal advisor for any ce.ndida~ 

17 seeking public office1 

18 A No. 

Q Do any or your business associates hold any public off1ce1 

A You are talking about my clients now? 

Q Do you have clients that do hold public office? 

A No, I don't; none that I can think or. 

Q Do any o.f your business associates? How many me.mbers 

ln your firm, three or you? 

A Three of.us, yes. 
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-Q Mr. N1ckolotr and Mr. -

II Ma toni ch . 
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Q Do either ot them hold public office at the present time? 

A No, they don't. 

Q Since you have been in office, have either of them 

held public office? 

A Yes. Mr. N1okolorr was t~e -- Well, party office he has 

held, not public office. 

Q All right. How about party office? 

A Yes. Bob was Eighth District DFL Chairman and I think 

before that he was vice-chairman ot ·the Eighth District· DFL. 

Q As a candidate, Mr. Bischoff, for this legislative 

office, I assume you are very familiar with the Minnesota 

election laws and particularly the Fair Campaign Practice.a Act. 

.A Yes, I am familiar with them. 

Q And have you ever advised other pol1t1oal candidates 

or the Minnesota election laws? 

A No. I haven't. 

Q Have you ever represented any candidate in an election 

A No. I haven't. 

Q When you sa~· that you were f'am111a.r wl th Minnesota 

.•lection laws, particular-ly the .F1air Campaign Practices Act, 

urel;f·you :!."amil1ar1zed yourselt with these laws prior to the 

•• that you ran for office tor the state legislative seat in 
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the 63rd Legislative District. 

P, Yes, I did. A.fter I filed., a copy was mailed to me and 

I did go through them. 

Q You studied that over? 

A I looked it over, yea. 

Q You what? 

ti, I looked through them. 

Q Well, did you in looking throu~1 it determine the limits, 

legal lim1 ta within Which you could conduct a campaign•; 

A As best I could, yes. 

11 Q; So that 1t ia fair to say that as a candidate and as a 

12 lawyer seeking this office, you were familiar with our laws 

13 governing campaigns for of' flee. 

14 

15 

A I'd say that is fair, yes. 

Q Okay. You were familiar, in particular with Minnesota 

, W Statutes 210.11 and 211.08. 

A I did read through them, yes. 

O More than once? 

A I am Just trying to ~ecall. I don't recall .reading 

them more than once, but you are talking about prior --

0 I am talking about prior to the time you began your 

:I campaign. 

A Right. I doubt that I read them more than once. 

Q All right. And when did you next ·read them? 

A Oh, I am aure the next time I recall reading them was 
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after the aot1on. 

Q After this contest was initiated? 

A After the contest. 

29 

Q Did you read them at all between the time you initiated 

your ca.mpaign and October 31, 1968? 

A I really don't recall. 

(Transcript or· broadcast marked Contestant's Exhibit H 

for 1dent1f1cat1on.) 

0 Showing you what has ·been marked as Contestant's Exh1b1 t 

H, would you identify that please, Mr. B1schorr. 

Pi Yes. This is a transcript ot a radio talk I gave over -

Do you want the time? 

Q Fine. 

A Over Station WE VE on Thursday, October 31st, and 

then again on Monday, November 4th over Station WE VE and 

also Station w MF a 1n Hibbing. 

Mr. Rya.n: We otrer Contestant's Exhibit H. 

Mr. Simonett: No objection. 

The Court: Received. 

Q (Mr. Ryan) Now showing you Contestant's Exhibit Hand 

Conteatant•s Exhibit G, is the general content or these two 

same. or do you wan't to examine them .first· before 

answer? 

A The general content, I would have to say yes. 

Q Referring to Cont~stsnt'a Exhibit a and H, the newspaper 
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ad and the radio transcript, Mr. Bischoff, you were the author 

of each. Correct? 

A That is correct. 

Q f,nd the sole author of each? 

A Yes, very definitely. 

Q You were the sole Judge or the contents of each? 

P, Yes, I was. 

Q You placed the ad in the Shopper and you personally 

made the broadcast over the air and stations as you told us. 

A Yes, I did. 

Q During the course of' the campaign, you personally placed 

a number of other ads in the Shopper and in the area newspapers. 

Is that correct? 

A That is correct. 

Q And during the course of the campaign., you made nurnerous 

other broadoaats over area radio stations. 

A The broadcasts we1.,e 11mi ted to the last week ot the 

campaign.) 

Q You d1d no radio broadcasting prior to that time? 

A None whatever. 

Q All right. Now, the purpose for the campaign ada and 

radio broadcast was to influence voters in your behalf and 

against Fena. Is that a fair statement? 

A That is a ta1r statement. 

O And the content of the ad and the contents ot the broad-
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1 casts were deliberately made on your part. 

2 

3 

A •rhe contents, yes. They were deliberately made. 

O Imd you obviously were f"a.m111ar with the contents as 

4 you were the author. 

5 

6 

7 

8 

A Yes. 

Q Is that correct? 

A Yes. 

Q t\nd during the course or your campaign, you made every 

9 et fort to conduct your campaign 1n such a way that you rel t 

I 10 would win the election ror you. Correct? 

11 

12 

A Would you .repeat that question please. 
) 

Q In the course of preparation of your ads and your radio 

IB broadcasts~ your errorts were directed toward winning the 

14 election. 
15 ft. That is true. 

Q And in the selection or ad material and broadcast material 

you used what you telt was pertinent, important, and serious 

issues tor the electorate of' the 63rd D'..strict. 

Mr. Simonett: That 1e a different question. I don't 

' know 1.r I understand ei trier 01111;.! ot them. or course, he wa,s 

trying to campaign to win the election as opposed to campaigning 

but if you mean something else by your question, 

think the quefltion should be made clear. 

Q (Mr. Ryan) I w-111 state the ques·tion again, Mr. Bischoff. 

•electing the materiel tor your ad and your broadcasts, you 
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chose ·those issues tmd those 1 tems to insert in the ad and 

broadcast that you felt were material and would assist you in 

winning the election. 

P, That is true. 

32 

O P..nd you had to pay tor 'the ads and broadcast. Correct? 

A That is true. 

O You weren't interested in wasting any money 1n either 

ease. 

J\ No. 

C;_ • i\nd in trying to achieve an" election win, when preparing 

the ads and broadcast, you felt that the material in them were 

material things for the electorate to consider. 

Mr. Simonett: Do you understand the question? 

Witness: I believe I do. I understand the question to 

be that I considered the things in the ad that I placed 1n the 

ad as being material things. I do. 

Q (Mr. Ryan) J\11 right. You felt that everything stated 

in the ad and in the brondea~t was material to the isaues 1n 

election here. 

Mr. Simonett: You m~nn mat!!'~1~1 in the sense or 

relevancy, Mr. Ryan? 

Q (Mr. Ryan) Yes. Material in the sense that you weren't 

. nterested in filling ads or your campaign broadcasts with 

that was not of importance to you or to the 
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A On that I would say some or- it certainly is more material 

than others, and some 1s used to bridge the gap between things. 

I don't teel every word is that material, but I think the 

4 general content 1e. Yes, it is all material. 

5 Q All right. And with specific reference to broadcasts, 

6 you stated that you d1dn' t begin broadcasting until what, the 

7 last week or two 'W'eeks? 

8 A The la.st week. 

9 Q The last week. So yo'u were saving this until the end. 

10 Is that correct? 

11 

12 

A Yes. 

Q All right. And why? 

A Well, because basically I waa campaigning on limited 

runds and I wanted to conoentrate my advertising campaign where 

it would do the most good. 

Q And the same may be 'Said .for the ad 1n the Shopper on 

the 3rd and 4th. Is that correct? 

A This ad was a las·t minute thing. It wasn't something 

that was 1n my program or ads at all. 

Q Nevertheless, this ad was the last ad that you got into 

electorate prior to the general election. Is 

A Yea, that 1s true. 

Q And it is fair to say, is it not, that the content of 

and or the radio broadcasts was or a serious nature. 
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A I think so, yes. 

The Court: Mr. Ryan, I think we will reoeas for about 

ten minutes. 

AFTER HECESS 

Q (Mr. Ryan) Now, referring., Mr. Bischoft, to a portion 

6 or your ad and radio broadcast which I am going to quote, 

7 "More recently on both of the last two occasions that the 

8 public defender jo~ 1n Hibbing was open it waa awarded to 

9 Mr. Fena•a tirm. It is e1gn1!'1cant that on both oacas1ons 

10 Mr. Fena brought in a man trom out of' the area who was awarded 

34 

the Job even though there were several local attorneys who were 

interested. How was Mr. Fena abl_e to get these appointments? 

Is it mere aoincidenae he servea on the Judiciary Committee 

which considers salary increases tor the distr1.ct .)Jdges and 

the public defenders? I hardly think so.'' Now; it 1s fair to 

iij it not, Mr. Bischoff, that the intended meaning of 

paragraph is that Mr. Fena 1nf'luenced the Judges and the 

; district public de.t .. ender in their selection of assistant public 

A No, I don't think that is fair. 

Q You don't think that is a fair statement? 

A No. 

You don't think that that is what the ad implies and 

1mplies·r 

No. 
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Q What is the method of selection ot assistant publio 

defenders, do you know? 

A Yes, I think I understand 1t. 

Q You know the statutory method? 

A I am familiar with the statute now. Yes., I am. 

Q w~en did you become familiar with it? 

A I believe I looked the statute up after the action 
8 started. 

9 

10 

1 11 

I 12 

13 

14 

15 

Q You h.ad never looked at it beforehand to determine how 

an assistant public defender is appointed? 

A No, I didn't. 

Q Or whose responsibility it was to appoint? 

A That is true. 

Q You gave this no consideration prior to the time that you 

printed this ad then? 

A I gave it consideration. Yes, I did. 

Q Without checking the law. 

A That is true. 

Q Why didn't you check the law? 

A Because we had a procedure here I was familiar with and 

the way it was normally handled, and I had been told by 

different people that talked to the Judge, eo I assumed the Judge 

made the final appointment. 

Q But when you printed your ad, ;you didn't know what the 

said, dld you? 
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1 A That is true. 

2 Q Don't you think you should have known what it said? 

3 Mr. Simonfitt: I will object to that a.s argumentative. 

4 The Court: I think it is. 

5 Q (Mr. Ryan) Since the contest was begun then, Mr. 

6 Bischoff, you say that you have examined the applicable laws. 

7 A Right. 

8 Q --ot the State or r~innesota. What does the law say'! 

9 A I can't quote it, but I believe the final decision is 

ro vested in the assistant publ1Q defender. 

11 

12 

Q In the public defender, not the assistant? 

A This is true. The district public defender, I should 

13 aay. 

Q The st,atute, in .fact, doesn't sa,y r1nal decision. It 

Just says the public deCender shall make a.ppointments of 

assistant public defenders, does it not? 

A I am not sure. 

Q Mr. Biechorr, did in tact Mr. Fena influence the Judges 

this district? 

A Did he~;, 

Q Just a minute. Let me finish the question. Did, in 

Mr. Fena influence the Judges or this district or the 

defender to obtain the two assistant defender positions? 

A I missed the r1rst part or your question. I am sorry. 

36 

O Did Mr. Fena in tact influence the Judges of the district 
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or the public defender to obtain the two assistant defender 

pos1t1ona for lawyers in his office? 

Mr. Simonett: He has answered. 

11he Court: ! think t.ic has. 

Q (Mr. Hyan) You spend conalderable amount of space in 

your ad talking about the appointment of assistant public 

defenders, and implying that Mr.-Fena was involved in their 

selection. Are you saying now that you don•t know if Mr. Fena 

ll did attempt to influence Judges or Mr. Durfee? 

12 Mr. Simonett: Now, first or all, I object to that 

IB question. It 1s a misstatement of the witness's testimony as 

M to what the ad implied or did not imply; and then it goes on 

to argue rrom a false premise as to what he had said. 

The Court: You want a ruling? 

Mr. Ryan: rr I may, youv Honor. 

37 

The Court: Well, I think you are starting with a premise 

Which 1sn' t where~ ~rm are giving an :interpretation ol something 

Q (Mr. Hyan) Cen you tell us,. rte. i::<lschol.'i', one instance 

that you know or where Mr. Fena att~mpteJ to influence a Judge 

or Judges of tte district 1n order to obto1rt the assistant 

ft, No, I ca.n' t. 

, I 

i 
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1 Q Can you tell me of one instance where Mr. Fena attempted 

2 to influence the selection or assistant; public defenders by 

3 influence over Mr. Durfee, who is public defender? 

4 A No, I can't. 

5 Q Mr. Eischorr, were you an applicant on both the last 

6 two occasions on which this Job was filled of assistant public 

7 detender? 

8 A Was I interested both times, yes. Did I formally make 

9 written application; only in the latter occasion, but I did 

10 contact the judge on the first occasion too. 

11 

12 

Q Ybu sought the appointment? 

A Yes, I did. 

Q If it was attainable on both the last two occasions? 

.A Yes. 

Q At tnat time did you e,xamlne tht~ statute to determine 

how the assistant is appointed? 

I"' No, I d.idn' t. 

Q In your l\ns~1er to the Notice o:r Contest on page two., 

bottom paragraph, you state, and I quote, "That the 

, advertisement did not state' that the ,Judiciary Conun1 ttee aete 
1

the salary or the assistant public defenders, that instead 

Judiciary Ct;mm1 tt:ee considers salary increases 

the district Judges and public defenders'; that said 

1ttee does consider salary increases for district Judges and 

fact consider such a bill during the last session; 
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that legislation affecting public defenders 1s also considered 

by the JudiciarJ1 Comm1tte, even though some salaries are set 

administratively; bhet the distinction ia not a material one 

and that trH~ .~ulastattan€nt wao neither know'ingly nor delibei:1ately 

made." ls it fair to state rrom this part of your Answer, 

Mr. DiscbuL'f, tbat thf:; statement ot• inference that the Judiciary 

Committee of th0 house considers salarj 1nureases for the 

public defenders is false? 

Q It is a false statement? 

Q Did you c~eck on that factor before you published your 

ad or made your broadcaut? 

Pi. No, I didn 1 t. 

Q Would you agrea, Mr. Bischoff, that if you had made 

thia statement 1n your ad and in your troadcast 1 "Mr. Fena 

influenced the Judges and the public defender to obtain the 

appointment of the municipal Judge nnd assistant public 

A I would have no way or knowin~ that. 

Q Well, but you talked about is in your ad, botn the 

in which appointments wer0 mudcl a~J how Mr. Pena was 
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Q In your ad and in your broadcast. 

A That is true·. 

Q And you can•t say whether if that statement were made that 

4 he did influence Judges and the public defender. You can't say 

5 

6 

7 

8 

9 

whether that would be true or a J.'aloe statement. 

Mr. Simonett: He didn' t .make the s t,l tement. 

¼1tness: I can't. 

Mr. Byan: I guess that 10 ~thy we ere in court, John. 

Q (Mr. Ryan) Would you agree, Mr. Bischoff, that it 

10 substantially the same type of statement that Fena influenced 

11 the Judges and the 1rublic defender in order to obta.in the 

~ appointment or assistant ,ubllc defender t'or his personnel, 

IB 1r he made that statement by inference or innuendo or by the 

M use of questions, that it would constitute a false statement? 

/::, No., I don• t agriae to that. 

Q In your opinion in order to have a false statement then 

the statement must be a very dogmatic one and one tha.t is open 

to only one interpretation. 

A I don't say necessarily go that rar either. 

Q What do you sa~·? 

Mr. Simonett: About what? 

Mr. a~,;:,m: About what ;-;e ;~re talking about. I think he 

the ganerul import of rrcy question. 

Q (Mr. R~an) He Just said he wouldn't go that far. Ho~ 

would you go? 
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A I l!fonde:c if' you m1gl1ti repeat both questions so I might 

·tha t Mr. Pena inJ.' luij!nced j'udges or a judge or public defender 

to gain tne appo111tment or assistant publl~ defender ror his 

associates that this would constitute a false statemen~? 

statement ~ms dot,mat1c or not. 

Mr. Ryan: I am going to get to that. 

Witness: 1 am a little confused Just bJ your questions, 

trying to re~all exactly what you have asked me. 

Q {rllr. Ryun) rrwo matters which the staternant could be 

made; one, by the ut&tement that ~r. Fena influenced the -Judges 

and the public defend0r to obtain the appointments, and it you 

so done by making that statement, would you agree that that 

f'alae statement. 

, I 

f-'ir. :Simonett: Well, I um going to object to this sparring,, 

k>t'. 'fhe w1,tnces has Lest.if led that 1sn' t wnat 

aod 1.f' iv:: had said 1 t., chen h0 '../WUld have proof of 1 t 
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think we have a right to examine. 

The Court: You are stating hypothetical questions with 

facts at least chat have not been admitted by the witness. 

Isn't that correct. 

Mr. Simonett: If in your hypothetical question you 

want him to assume not only that he said that, but further that 

he had no f'act to back it up, and then ask him ii' hie opinion 

if such a statement would be false, and r suppose h1a answer 

would be yes, it waa false, but lets not try ·to trap him. 

Mr. Hyan: I am not trying to c:Naate a trap J.:or him. 

The quest ion is very simple, 1 t seems to me, your Honor. 11' a 

statement were made that Mr. Fena influenced the Judges or the 

public defender in tne appointment, is such a statement false. 

Witness: I said I had no way of knowing. 

'l1he Court: He hasn't admitted making the statement, ao 

whether 1 t ia true o.r i' alse wouldn' ·t be material. 

Q (Mx•. Ryan) Do you claim, Mr. Blschoi't, that you don't 

oharge 1n your aa and in your broadcasts, you do not charge 

.Fena w.l. th having influenced the Judges or public dei'ender~:, 

I, Yes., that la my cl.aim. 

Q You do claim that~ 

A Yea., l do. 

Q All right. Now I am asking you, if you made the flat 

instead of the way you did it in the ad and in the 

tnat Ivlr. F·ena influenced tht:· Judges and the defender, 
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would the statement be false? 

A I would nave no way or knowin~ that. 

Q You Just told us in answe1• to 1uJ1 prior question that 1 t 

is your claim tnat- he 1rtC1uenced then1. 

J:. No, 1 dldn' Jc say that. 

Mr. Ryan: Th&t was my understanding of the answer. 

Tn~ Court: It was mine ·too. l think thu1 e is aome 

misunderstanding. 

Mr. S1monett: It was mine too. 

Wltnesa: I said that Mr. Fena influenced them? 

Mr. Simonett: Yes. 

~itness: No, l didn't say that. 

Q (Mr. ~ysn) Now ~ou arti saying that you cannot claim 

therefor~ tnat Mr. Fena influenced 

A 1 thought you11 ques•"ion was if I made that statement, 

statement he influenced the Judges, that would be false 

and to ihat l sa.1d )'es. If I made ti1at statem.ent, that was my 

_understandin~. 

Q Okay. No;,1 we are back wrH.:n~u we s ta.rted. 

A I never said that I made it. 

Q Now you do sa9 so 

Mr. Simont: t. L.: ~iai t a m.1nut:6:. Are :r,ou 'through ·i1ti th 

·w1 tncss: Yea~ I am th.cough ncn4. 

(Mr. rlyan) So now you did ~a~ that if you had made 
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such a statement that Mr. Fenm influenced Judges and public 

defender, the statement would be a false one. 

A On tnat I wouldn't even have any way of knowing really, 

4 but I didn.• t make that st11tement. 

5 Q Do you agree that the general tenor or your ad and your 

6 broudcast is such that you are claiming influence on the part 

7 or Mr. F.sna el ther over Judges or over Mr .. Durfee, the defender, 

g as to those assistant public defender appointments? 

9 

10 

11 

12 

A No, I don't agree with that. 

Q You don't agree with that? 

A No, I don't. 

Q ~nd you a:rt1 denying then that Mr. Fena 1n any way 

attempted to influenc~ the Judges or the public derender 1n 

obtaining those appointments? 

A That I have no way o:t' knowing. My point is simply that 

the facts on their race raise~ question here as to this 

appointment, and I feel strongly about it. I reel I have a 

1 right to comment about 1.t. I do not reel --

Q You teel then, Mr. B1schoL'f, that you ha.ve the right as 

candidate for one of the highest offices in the State or 

raise a question about another candidate's 1nteJr1ty 

speak, and I think that 1s what 13 involved here. Do you 

that it is lnt0grity that la involved 1r you were to try 

influence a Judge or defender 1n those appointments? 

A That is tr-ue. 
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Q And 1r he did try to do so, it would be an improper 

Q Yet aJ 1 j;'ou. rtrf: dcdng ln your ad and tn your broadcast 

6 or his were appointed by the public darend~r to those posts. 

7 

8 ther:nsel vea. 

9 Q Ind by mnking the statement that you did in the ad, you 

10 can crei1.te 1n Urn mlnds c,t trHJ electorate this qut~ation., did 

11 Fena influence the judges or influence Mr. Durf0a. Is that 

Q tnd this is w'nat the impression you sought to create, 

didn't you·? 

A To raise that question, yes, that 13 true. 

Q You sou3ht to create the impression in the minds or the 

that . Fena tried to influence judges or Mr. Durfee 

appo1ntment of those assistant jobs or you would have no 

to put it in your ad. Am I corr~ct? 

A Not eompletelJ. Th8 f~cts raise queat;ion. I reel 

la proper to bring those r&cts snd that question to 

Q You are aseuming then befoce you placed this ad and 
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Fena because or the fact the appoint

Fena influenced the Judges and the 

A Not compl~tel~. I am looking at the facts which tend to 

support that concluslon., and I nm po61ng that qUE3<st1on. I 

don't think I have to take the next step and assume that is in 

tact the case wtH?n I ha.vr.:: no way o.r- proving 1 t. 

Q You personally feel that Mr. Fena influenced the Judges 

and the public defend~r in those appointments, do you not? 

A Well, I'll put it this way. I have a serious question 

in my mind. l really don't know. 

A I can't anawdr. 

Q When you wrote this ad and you made these broadcasts, 

you personally felt and made the personal decision Mr. Fena 

influenced the judges and influenced the public defender 1n 

order to get those appointments in his office. 

A My thought would oe that he probabl~ did. I would have 

way of' abst,lutol~l knowing. I ~ill stand on that. 

Q But you wen~ far £nough in your ad and in the broadcast 

raise the issue wlthcut bavin~ an~ knowledge, without 

Is that correct? 
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Q It is correct, isn't it? 

Q i:i.nd you n€ve1-- did check with fi,r. Durf"ee, did you, to 

see W1H~ther M;e. Pena contacted nim and tr:i.ed to g~t those 

appo1ntment£$1 

A No, 1 dldn't. 

Q fo·1d you never did check with the Judges to see wbethe.r 

Mr. Fena p~rsonally tried to influence them and get thoae 

appointments·? 

J~ No, 1 didn • t . 

A Becauae obviousl~ if this wcrs the case, it this were 

a case or influence, they wouldn't admit it if it were. 

A 1 think that iu tcue. I don't think they would. 

Q You a.re saying U1e judges '~'iouldn' t h~vs· told you tbe 

truth. ls Lhat what you are saying? 

A Yes, Isa~ that. 

Q And you are saying tne public defender would not have 
1 told you the truth. 

A Sine~ I have b~en ba~k in town, I have really known 
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them. Five years. 

Q You know the.m quite well? 

P.. Yes, I do. 

Q Judge Ch a.na k ~, 

/l • Yes. 

Q Judge Odden? 

A That is true. 

Q You nave been 1n court before both or them? 

A I don't believe I was in court before Judge Odden. 

Q Ha.a there been any occasion in your contact with either 

or those Judges that would le&d you to form the conclusion that 

they -~fould be: dishonest with you if asked if' they were contacted 

by Mr. Fena? Have either one or them ever lied to you before? 

A No. 

Q Has i'ir. Dur.t'ee ever lied to you before? 

A No. I haven't talked to Mr. Durfee that much. I don•t 

know him very well. 

Q You have any other grounds at all, Mr. Bischoft, tor 

the integrity of' either ol' those two Judges or the 

A 'l'o question their integrity? .I don't question their 

one b1t. 

Q Yet you don't reel they would have told you the truth 

Jou had asked them the quest.ion about Mr. J?ena. 

A I <ion•t Lhin~ this ls a reflection on their integrity. 
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The Court: I see it is time to recess for the noon 

period. 

as .follows:) 

candidate for a legislative office has a duty to the voting 
. ) 

public, th~ o~her candidates and to himself to know what the 

;\ Yes, .l do. 

particularl~ the ducy of a lawyer who 3eeks auch an office? 

J~ No, l don't see any di.a t1nction 1n the aur.,i&s there. 

Q You would agree, would you not, that a lawyer should 

certainly be more cognizant or the Minnesota election la~s 

than perhaps an iron miner or rarrner? 

A Rignt. I agr6~ with that. 

Q Referring to Contestant'o £xnibit G, the au, und I 

is rrlenda purchaued a tot&l of 13 f'orcl~s or land -- about 
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Mr. Blschoft, that the implication in this paragraph 1s that 

Mr. Fena purchased this land with rore-knoWledge that the cross

range highway waa to be located on or very nea~ that land? 

Q You don't t;hink thu·t is t:r1e 1rnr:>11cation or your ad·? 

A No, it .i.sn•t. 

Q -- and broadcast. Is it not further the implication that 

as a legislator he was involved in its location, that 1s the 

location or the expressway, ~nd improperly used his influence 

with the highway department to obtain its location over or near 

his land so ~:;s to tmrlch himseH· either by condemnation or by 

sale or by development or the property on a major expressway? 

Can that be 1mplled from your tid'? 

A I missed part in the middle that he was improperly 

using his influence. 

Q Let :ne l''ead it; again. Ca.n it not be 1.:nplied from the ad 

that Mr. Fena as a legislator wee involved in the location and 

the picking of the location or the expressway and that he used 

his influence to obtain the location or the expressway over or 

near his land so as to enrich himaelf eith~r by condemnation or 

:'urth~r d(::velorxnen t of the property on ttle 

A No, I iekm' t :.igree with that. 

Q You don•t agree that that impllcotion is within the 

raaeology or the ad? 
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A No., I don't. 

Q ilnd, £•.slr. E1sd1off, wtH:, did ~you contact l.n tt;c highway 

department abcut~ 'Lhe airport hl,:.!;hwny being considered as a 

possible route er the expressway 

A I didn't saJ I contacted ~nybod~ from the highway 

department. 

Q Did you ever contact any member of the ~1nneaota Highway 

Department to determine whetHer the ~1rport road was a 

probable .location of tr1e cross-rr-.;.ns;;:r lfi·xprca::3wl.1y'? 

A 'rhe 't1crd l used w~s 1
' poasibleH ~nd tht£: answer to your 

question, no., I di ... jn' t,. 

Q No contacts mad,i wi.thin trv~, i)igb~1i:'E-ty dtrpartmenV? 

A No, 1 didn't. 

Q You nevtH1 talked to i"1lr. Mi llat·., v,ho i.s the Di.a trii..)t 

Eng1n6er in Duluth·:· 

ft No, I didr1' t. 

Q No highwaj ,zr111)la~ee;>, I gatlie:t~, told you that Mr. Pena 

made any at tempt ·~rHitsot"':vcr' to inf' laericc tne department to 

a locate the ~XPJ:"€'S5fluy on tnt' (;4irpc,r1 t til~lTt✓ay or neur the .ea.rm 

land that he purchf;;.S8'd? 

A Nobody told m0 that. 

Q Do you kwYr1 wnc;n ftr'. 11\en.{:t pt.ii'ctw;;e(i UriG ta.1.~m? 

A I know what the date on the d~ed io ~nd thG &pproximate 

Q What year was that and month? 
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A In July or • 6;,., and recorded in August of • 65 .. 

Q And the instrument you say waa a deed. Are you certain 

oJ· that? 

A Yea, I am certain of that. 

Q Are you familiar with the efforts that Mr. Fena made 

to, 1n fa.ct., have the highway located in an area much .rurther 

north than wt1ere his 1.nterest in this farm area 1a located? 

A What period of time &re you talking about now? 

Q Im~ time. 

A No., I am not familiar with that. 

Q You don• t know your·self or' any efforts he made w1 th 

interested groups in the r.s:.n~e area to have the expressway 

located much further north from his land. 

A I don't remember him pushing a particular route. No, 

I don't. 

Q Isn•t the apparent 1mpl1oation of your ad and broadcast 

Mr. Fena wanted the route or the new expressway either 

or very near his farm property? 

A That wasn't the implication I intended, and I don't think 

necessarily follows. 

Q Why 1s it in the ad? 

A I think t.:.hat t.he tacts again here point up the question, 

question I personally reel a legislator should not put himself 

I look at it as a conflict of interest. 

Tell us ·what that contl1ot of interest ia please. If 
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you haven't finished answering my question, go ahead. 

A The coni"lict of' intt;;rest I i'eel is this, if he owns land 

by the h1gnwa)?, that any bllla that :iloulo be passed that could 

have an adverse or unofficial effect on that property, the 

question also arises on tl')e tace 1s wneth~r or not he 1s 

representing the public intereat or his own. 

Q You know of no legislative bill that was passed or was 

considered having to do with the highway that would have 

directly benefited him there, do you?r 

A 'rhat would nave directly benet1 ted h1m? 

Q Yes, as to that location of property. 

A I know ot a h1gnway bill t.nat -- I don't know wha't 

benefit would follow, but I do know a bill was considered 1n 

196:::, that included improvements oi' this part;icular highway. 

Q Had nothing to do with an expressway, did it? 

A Well, this expressway now -- if you upgrade the existing 

highway, to a lot ot people, this m~ans expressway. 

Q What bill are we talking &bout in 1965? 

A I believe the1 .. e was a Range t•1ighway improvement bonding 

A No, l don't. 

Q And this had to do with tne irnpro•11ement of Higtr.fay 3T? 

A I believe lt dld. 

Using the language of your ad, the c.eosa-range exp1~essway, 
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was that involved in the bill at all? 

A I really don't know. 

Q. Your best recollection is that it was not though, 1sn•t 

A 'i#ell, again, this' is a matter oi" detin1t1on. Cross-range 

expressway depends on the extent of the improvement, whether it 

is goi.ng to be regarded as an expressway. I thought that that 

bill was more or leas an expressway bill. 

Q Is it your position, Mr. Bischoff, that a legislator 

should not own private property while he is in the legislature, 

which property is adjacent to a public highway? 

A No. My poa1 ~ion is simply that the .eaets a.gain, when 

the le~islator does that, when he buys it, when he is working 

on th1$ ·tipe of program, 1 t raises a question on the face o:r it, 

and that it is p1.,oper tor me to comment on 1 t. I am not saying 

that beoauae he goes in the legislature he should automatically 

all his property or anything, but I think a distinction can 

made when he is working on these programs and does buy land. 

Q JUl right. The language or you:r ad states that Mr. Fena 

actually involved in the project. Are you saying that you 

your own knowledge Mr. Fena we.a actually involved in a 

to get legislation pa5sed improving Highway 37? 

A l am saying t1·1at he is working on the highway programs. 

to a lot ot meetings and Jack was at the meetings and he 

ld b~ talking about the highway system .. 1 am talking about 
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1 the general highway project. 

2 Q In you.1\t ad you don't say general highway programs. You 

3 say cross-range expressway. 

4 

5 Q 

That is true. 

~ • " And the phrase or term· cross-range expressway- has a 

6 rather definite meaning to th~ people or this area, does it not? 

7 A It is rather definite, yes; but it is pretty 111-derined 

s too. 

9 Q Reterring again to Conte'stant • s :Exh1b1 t O, the ad, the 

w content or which 1s similar to the broadcast, and I quote from 

11 it, PThe full page ads in behalf of Mr. Fena pliay up his 

12 position on th~ Judiciary Commit teEt - but t;hey don't say anything 

IB about how he manages to keep the public defender job ror his 

t'irm. The ads list Mr.· Fena 's work cm the highway program - bu~ 

they don't mention the land he owns by the highway. It should 

be clear ~hat the ads do not tell the whole story.'' iJhat do 

you mean by the rest ot the story, Mr. Biachot'f? 

A ;/hat I mean right there 1s that I listed enough facts 

create a question., and I want the people to consider•. Thi.a 

what I am trying to get across to them, that I don't really 

answers to all the questions tha1; I am pos1ng myseH", 

that -

Q :,1·ould you agree that these questions are such that l r~ 

they were given an interpretation, that they do lend themselves 

0 an 1nterpretat1on that Mr. Fena is guilty or some sinister 
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or underhanded or imp.t'oper conduct in connection ·with ihe 

appo.lntmenLs a.nd 1ocat:ion or the blgtnva;,~l~' 

P No. l feel that it they lend themselves to this 

interpretation, t~hat i by wm11tdng on these pro¢1:~ams., and 11' 

the progr~ams ,uie· pu.st1eci throuB:n tiHt t; b~~ could ben~f it, and 

b~cause bf ttwm, and tnerero11 e you ha.ve this conflict tha·t I 

referred to, in whose interest 1s he actually working. 

Q Oka~. What pro5rams are we talking about1 

A lam talking about any pro~rama, for example., to upgrade 

Highway 37 or suaceptiole to Lhe interpretation they could have 

a o(;neticlal 1ntere.s t; on his p1"ope1~ty., and I think this is an 

eti'ec t. t;hat; tollo'@lfs on ttH:1 ta.ce or tb't! fEH.rt. 

Q. Vihere did you obt.tiin tbe 1nf'ormation be was involved in 

seeing that Highway 37 would be upgradedi 

A ·rh.a1t is my r}ecoll~ction ~·rom all the talk tnat was going 

on back th~re in thia period. 

~ ·x:ou dldn • t c,Hick on tzda wlth an~· o·ther author! ty that 

might. know':" 

A Not beforw I read the ad, no. 

'Q. Have you sinc~ 6
/ 

A Yea. 

ti I have gone chroua;h the neW3pap,srs and stuff. 

Q 11~11at did you /ind in tt1€ newspaper·:" 

A if4ell, I found that; t,he· tilll bein,g consider~d 1n 'b:~ had 
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died. IC was, as I recall it, a ten thousand or ten million 

dollar bonding bill. lt ln~lud~d wlode to - well, one m1111on 

No, it did not refer to it as an expressway. 

Q Hef~rring again to Gontes~ant•~ Bxhioit a and H, the 

on his part.'' Prom whom d1d J'OU obt,ain t.n.ts ini.'ormat.ion, 

Mr. Biscnof.f? 

it never wen~ to court, and tnlrd poiht the fact it didn't 

A Yes, he d.ld. 

A Yes. Initially Bob 
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Now, I realized Jack had several positions, and I suggested to 

Ea he check out the amounts of money involved in these ditterent 

positions., and he did it at my request. 

Q, Do you know how extensi_ vely he made inquir•y? 

A Yes. We had oonaidereble exchange on it. He checked 

pretty thoroughly, I think. 

Q largely through Mr. Mathias, as rar as you know? 

ft No, through Mr. Mathias and Mr. Orekela and aleo Ralph 

Deger. 

Q What is the last name? 

A Ralph Deger. He is township assessor. 

Q Did they tell you that this case didn't go to court? 

A The only one I talked to on it, and I called the last 

day to confirm it with Ralph. I wanted to confirm it. 

Q Balph ~ho'? 

A Ralph Deger. Excuse me. Ralph is the one I talked to 

personally on it. 

Q Whet did Mr. Deger tell you? 

A He ver1r1ed the ract or the amount and che ract it didn't 

go to court., and on the other 1-:ihlnga he said he put everything 

together in u package and turned it over to Mr. Fena and Mr. Fena 

Just brought it to a head, more or leas. 

Q Did he say anything to you at all about the work that 

Fena did on 1t? Did he know himself whet work Mr. Fena did? 

A I don't know that he did; but in talking to him, he 
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oonfi~med there wasn't much work done. fie had done th~ muin 
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fact finding 4nd lnvesti~~tion wcrk on it completelJ himself. 

Q Did hu tuke part in any ot tne D~60t1ating with the 

A I reall~ don't know. 

Q This is e tax valuation cau6, 1G lt not? 

A I am not tumiliar with the case at all. 

f: lam not. 

without even findlnJ out whu1 kind CL C2JO it was? 

Q D~dn't 1 occur to you that mayLe you had that rasponsl-

about'? 

A I was just thinki~g that ma] 

on 1 t. I did knoh' 

a little bit a~,ut it, ~ r~ct it had to ao with the mining 

company and valuation. Yes, th~t 1r tru8. 

, 

~ town government, are 

en the attorney did work 
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got tine, same oon(;lusions from each, and that ls the basis or 

Q Your S6veral different sourc~a now are Deger, Orekela, and 

A I believe it was several w~e~s tbfore the first time I 

hearti the sev0nty-rive hundred dollar figure. lt would be 

to court and ~he fact lt requirsd very little effort, and then 

and it was the morning I gave th~ talk tnat I called Mr. Deger. 

Q Were you ever told that Mr. Fena made an appearance before 

the tax courvr 

cli~nt - your own client -



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Bischoff - Cross 

are often extensive. 

a lawyer· w111 m.d:; have his ~1i~nt pr-CiH:nt when >.natters a1-\e 

belng n"''}gotiHt 

Q In your A.nrn~·0:1•, fWf;C ~., pc1r·0ag:ctipr1 1:-, QOfftGstant t S 

allegation~, ~r. EiacliLJft stated during 1907 &lone he received 

aome seventy-tiv0 hundred dollars extra tor handling a single 

ease 11hich 1wv0:r· ~ii)nt to cour•t and wt':ie:h x-equirtxJ very 11 ttlt&· 

errort on bl:s p~.u:·t. 

covered a period er l 

ract~ arG that the work ln this case 

l, 

to court and that it ~a~ before ~hc t~x court and Mr. Fena 

appeared tefore thd aume, that this cnsill r~quired a great deal 

ol' effort, lon6 hoi;rs rmd stud;y en lb part, U1at out of aa:td 

hr:d travel and 

other expenses inv01v~d, that ~r. 

should have kno~n a 

to contaste~•s &l~cg~ 

atatenH.mt;s :i.n the 
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) 

knowingly or deliberately." It is l'air to conclude from this 

portion 01' your answer, is it not, Mr. Bischoff, that you did 

misstate the facts in regard to this fee and the legal wox-k 

that Mr. Fena did for the Town of Stuntz on that tax valuation 

case? 

P, I misstated"! 

Q I should state both cases. There were two cases 

involved. 

A Well, I believe I am admitting there is a possibility 

of a misstatement, depending on how you interpret it, yea. 

Q Did you know there were two cases involved, not Just one? 

A I thought you meant by two cases, you were referring to 

the two separate facts, the fact whether or not he went to court, 

and secondly, the amount of work he did. No, I didn't know 

anything about two oases. 

Q But as far a.s your misstatement is concerned, you admit 

in the ans~er that -

A I admit there is a possible misstatement. 

Q As to what? 

A To either the tact he went to court or to the raot he 

did very little work. 

Q You don' tt know now and you didn' t know then when the ad 

was placed whether Mr. Fena properly earned a ree 1n those two 

caees? 

A That is true. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Q How long btiCore you made this ad did you t&ll us that you 

had in behalf' 

I wou1d that the t1rst c!me Tid told me about it was 

to be over 2 month. 

Q 

I gave it. 

lt on 

Hlgnt. 

your lmst shot at Fena, right? 

t Actually, this t~lk ~ua part 0: a a2ries or radio talks, 

tunJay. This was a Thursday 

t day - now, I had 

Then I decided 
., ·1.., 
c;.,,...:...t research done and 

1t, in the campaign? 

t for the last? 
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Q How long b€fore you made this ad did you tell us that you 

had in 'bchslf'' 

r I would t the first time Ed told me about it was 

probably - oh - it h to be over a month. 

t th0 confirmatlon rrom Deg~r. 

2 sa~0 da~ 1 gave it. 

your lest shot at Fena, right? 

tctuvlly, thio telk ~Uci part ot a aeries of radio talks, 

t day - now, I had 

Then I decided 

res~arch done and 

Q Th1s was your l~Gt s~o at it, in the campaign? 

c for the last') 

A Not ~Eally. I didn't evur ln~26d to rue that ad until 
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tha.t day. 

Q Yet you told us earlier you felt the contents ot this ad 

was material. 

A Yes, but I intended to handle that material strictly in 

my radio talk. That was my intention. 

Q But you changed your intention? 

P, Yea, I did. 

Q And you knew, did you not, that there would be no 

9 opportunity tor Mr. Fena to respond to that ad 1n the same 

10 medium in which it was carried, that is the Manney Shoppe·r? 

11 A Well, I never would have run it in Manney if I hadn't 

~ run it t1rst in the radio. 

13 Q You knew when you placed the ad in the Shopper that there 

14 would be no opportunity for Mr. Fens to respond to it in the 

Shopper. 

A In the Shopper, yes, I did. 

Q You knew Mr. Fena wouldn't see that ad until Sunday at 

the earliest. 

A That is true, but he heard the radio talk before then, 

had the same material. 

Q But there is no way of' k·now1ng whether people who read the 

Shopper listened to your broadcast. 

A Would you restate that again. 

Q There is no way of knowing that the people who read the 

':Shopper would listen to a radio broadcast. 
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A That is true. 

Q Aga.1n referrirtg to your answer, Mr. Bischoff, page 6, 

paragraph C, oontestee' a answer, I quote: ''Tha·t Jack Fena also 

had full page ad apace reserved tor Monday, November l+, 1968, 

in both the Manney Weekly Shopper and the Hibbing Daily Tribune 

which could have been used to answer the charges." 

A That 18 true. 

Q Where did you get the information that he had apace 

9 reserved in the Shopper and in the Tribune that your ad could 

10 have answered? 

11 A Because you have a deadline on newspaper e.dvert1s1ng -

12 at least I do - and the Shopper., you have to reserve your space 

13 on Thursday, ·but you can make up your ad on Friday; and the 

14 Tribune had a dea.dline too of two days, and that wasn • t so much 

15 for contents as it was tor space, so he must have had the space 

reserved. 

Q Until he aaw your ad, he couldn't answer it 1n the 

Shopper, could he? 

A He could have answered ~he radio talk in the Shopper. 

Q Did you say anything to Mr. Pena about it ahead ot' time, 

either'the broadcast or the ad? 

A No, I didn't. 

Q What stations did you have that broadcast on? 

A On Thursday, which would be the 31st of October, I ran 

on Eveleth. 
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1 Q Eveleth? 

2 A Just Eveleth. On Monday, we ran it on Eveleth and 

3 Hibbing. 

4 Q Let• s go baok to Thursda.y, because 1 r he was going to 

5 answer you by newspaper, he would have to have known about 1·t 

6 by Thursday. 

7 A Right. 

Q All right. Ret'erring you to Contestant• a Exh1b1 t E, 

would you look at this exhibit and tell me wha.t time this 

address waa given over WEVE on Thursday, the 31st. 

A It doean•t show up here. I don't see it. Ex.cuse me. 

3:15 P.M. 

Q So Mr. Fena would have to have been listening to his 

at 3:1~ on October 31. 

A Right. 

Q And then he would have to sit down quickly and prepare 
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ad and get 1t over to the Shopper so he can hopefully get it 

to the Sunday or Monday edition. 

A That is true. 

Q Did you check wi.th the managing editor or owner or 

is ot the Hibbing Tribune, or anyone there, to 

deadline is? In your Answer - go ahead and 

that first. 

The ad men that were over and seen me and told me about 

Ito days - a deadline tor space on political ads. That is 
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my understanding. 

Q When would you have to get an ad into the newspaper in 

order to get 1t into Monday's publication? 

Mr. Simonett: What paper are we talking about? 

Q (Mr. Ryan) Hibbing Tribune. 
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A Well, assuming the space was reserved, I would think it 

would be either Friday or Saturday. I don't really know. 

Mr . .Ryan; That 1s all. 

Mr. Simonett: I have many questions to ask Mr. Bischoff, 

but I would prefer to reserve them until our own case in ch1et, 

so I ha.ve no ques tlons at this time. 

(Witness excused) 

BERT ACKERSON 

Called as a witness, having been first duly sworn, 

testified as follows: 

DIRECT EX~.MINATION 

By Mr. Ryan: 

Q Your t'ull name please. 

A Bert Ackerson. 

Q And where do you live, Mr. Ackerson? 

A Hibbing. 

Q And what is your occupation? 

A Managing Editor of" the '.fibbing Tribune. 

Q And how long have you held that position? 

A Oh, about twenty-tive years. 
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Q I gather you are familiar with deadlines tor political 

advertising. 

A Yea, not only political but all other types. 

Q It Mr. Pena wished to place in the Hibbing Tribune an 

ad for publication on November 4th - Monday, November 4th -

when would this ad have to be presented to your office? 

A By 5:00 P.M. the preceding Friday. 

Q Preceding Friday? 
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9 A Two days. Space must be contracted tor by noon and copy 

in by 5:00 P.M. two days pr1or to publication on all advertising. 

Q Did Mr. Pena have apace reserved in the newspaper tor 

Monday's publication of November 4? 

A Yes, he did. 

Q And had he submitted an ad to you the prior week for 

that apace? 

A He had not submitted any advertising to me. 

Q Had he submitted it to the paper? 

A Yea. 

Q Do you know when that was? 

A I have no idea. 

Q At any rate, he had prior to the deadline given to yom:" 

an ad to be run on Monday, November 4. 

A Yes. 

Q Now, at.any time over that weekend, did Mr. Fens oall you 

••ek 1.r at all possible a change in his ad? 
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A Yes. 

Q Do you remember what day he c~lled? 

A Sunday. 

Q Was he disturbed? 

A Well, actually, we had a oonversat1on three times, and 

the first time he was. 
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Mr. Simonett: I am going to object to any conversation 

as hearsay. I guess the question only asked it he was 

disturbed. I have no objection to that. 

Witness: Yes. 

Q (Mr. Hya.n) How many times that day did he call you? 

A Three t1mea. 

Q What did he want to do? 

A Either to change copy in the advertisement he had 

already placed or to purchase space for an additional ad. 

Q Were you able to extend either one or these to h1m? 

A No. 

Q And you told him so? 

A I did. 

Mr. Ryan: Thank you, Mr. Ackerson. 

CROSS EXAMINATION 

By Mr. Simonett: 

Q Mr. Fena then did have space reserved in the Hibbing 

Tribune for the issue of Monday, November 4. 

A He did. 
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Q Do you know the ad he wae going to put in that space"i 

A Personally know what it ~as going to contain? 

Q Yea. 

A No. 

Q Do you know if it was a repeat of an earlier ad? 

A I know atter having seen it, it was a repeat. I didn't 

know what he had scheduled. 

Q If he had gotten any copy into you by 5:00 P.M. on 

Friday preceding Monday, November it, you would have been able to 

put it in. 

A Yes. But may I elaborate. 

Q All right. 

A The way that works on re-runs, they get - in other words, 

they have an advertisement that is published one day and you 

re-run it, you get a - I don• t know Just 'What ra,te it is, bu't 

you get a .rate for running 1 t a second time, that is wl thout 

any change in copy. 

Q A cheaper rate? 

A Yes. A more favorable rate without any change in copy. 

change ln copy, you have to pay the full rate. 

Q Well, the point is though he could have brought ln new 

'copy to you .t'or an ad at any tirne prior to 5:00 P.M. on Friday. 

A Definitely. 

Q And you would have put it in Mon.day•s issue? 

A Yes. 
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Q. During tne course of the campaign, did your paper also 

from time to time publish news releases about various candidates 

for state representative? 

A Yes. 

Q Was there any charge for those? 

A No. 

Q Again, can a news release - does that have the same dead

line as an advertisement? 

A No. 

Q. For your Monday edition, :t"or example, November 4, up to 

what time can your editor present copy to the printer and get it 

in that days issue? 

A I would have to offer a little detail there. It would 

depend entirely on the story and 1 ts import and whether i. t would 

be in the claasitied field, such aa courts or area, local or 

aoc1ety or general. 

Q Say general news. 

A General news. It oould handle it up until about 1:00 P.M. 

Q And does the Hibbing Daily Tribune also publish on 

A Yee. 

Q And the deadline !'or general news for Saturday's edition, 

that also be 1:00 P.M.? 

A It it were really important, yes. 

And the same !'or Fr-iday? 
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A Definitely. 

Mr. Simonett: Thank you, Mr. Ackerson. 

(Witness excused) 

LESTER MILLER 
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5 Called as a witness, having been first duly sworn, 

6 testified as follows: 

7 DIRECT EXAMINATION 

8 By Mr. Ryan: 

9 Q Where do you 11 ve, Mr. t-11 ller? 

10 A Duluth. 

11 Q And what is your·occupatlon? 

A I am District Engineer for the Minnesota. .Highway Depart-

ment covering northeast Minnesota. 

Q And how long have you held that position? 

A Thirteen years. 

Q What is your respona1b111ty with .regard to the establish

ment or locations of new highways within the district? 

A Well, 1t is my l"esponsib111ty to make the recommendations 

tor rou·te., pursue 1 t with local author! ties and with our s tatt 

St. Paul. 

Q In connection with the cross-range expressway, did Mr. Fen 

to you about locating the cross-range expressway on 

present location or Highway 37? 

A No. 

Q Did he at any time aa far as you know attempt to influence 
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the location of the e.xpressway on or near 37 with any other 

employees ot your s tatf - any other employees ot" your of'fice? 

A No. 

Q As a practical matter, when it comes to the locating or 

new highways, does St. Paul rely in almost all cases upon the 

recommendation or its District Engineer? 

A Yes. 

Q So that if the orosa~range expreesway were to be located 

nea~ some property owned by Mr. Fena on Highway 37, the man 

for Mr. Fena to contact would have been yourselt as far a.a this 

district ia concerned. Ia that correct? 

A Yea. 

Q When was the location of the cross-range expressway 

decided, Mr. Miller? 

A In the spring ot 196;1, there was a series of meetlngs -

January, February., March, probably aa late as April - and during 

that period it was decided. 

Q Do you recall whether Mr. Fena -was in attends.nee at any 

or those meetings? 

A Yes. 

Q Do you recall whether in any of- those meetings any attempt 

made by Mr .. Fena or any attempt made by Mr. Fena to seek to 

have tha~ expressway located on 37? 

A I don't know how to answer that. 

Q Do you :t"eoall trom your presence at those meetings whether 
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1 Mr. Fena took the position at the meetings that the expressway 
2 should be located on the present route or Highway 37? 

3 Pi, .No. 

4 Q He did not do so? 

5 A That is right. 

6 Q Was Highway 37, or commonly referred to up here as the 
7 airport road and ret'erred to as the airport road in Mr. lUschof·t' 

8 ad and broadcasts, was that road ever considered by you or your 

9 department as the location ot the expressway? 

10 A Ho. 

11 Q Not even tentatively considered as the location, was it? 

12 A No. 

13 Q Mr. Miller, do you know whether an individual involved 

in highway planning sought in 1967 to have the route or the 

expressway changed to Highway 37? 

Mr. Simonett: Repeat that question please. 

Mr. Ryan: Strike the question. 

Q (Mr. Ryan) Did Mr. Aguar a couple or years ago or a year 

recommend as a planner the location of an additional express

.:-'or 1990 over what 1a now the route o.r' Highway 37? 

A No. 

Q Or near the area? 

A Yes. He had a recommendation ror an outer heltline 

tiio-.;ing that would have come close to the airport 
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Q Do you know- whether t'rlr. FE:,na appeared and sought to 

de~eat that proposal? 

J~ Yes. 

Q What position did he take? 

A He ·11es opposed to any change and recommended that it and 

\'fhen necessary the existing Hibbing bel tline be upgrHded f.o 

meet traffic conditions. 

Q Did he propose interchanges on the present beltline? 

Pr Yes. 

Q Did Mr. Fena with Senator Holland seek to have the cross

range expressway'$ location located even further north than its 

!'lnal location was as determined by you? Do you recall that? 

A No, I do not. 

Q Did the Department of Highways propose the location ot 

the expressway on the Spudville Hoad? 

l\ Yes. 

Q l\nd 1 t is true, isn' t 1 t # Mr. Fena, along with Sena tor 

Holland, tried to and did seek to have the expressway advanced 

even further north? 

Q How tar north of Highway 37 la the Spudv1lle Road 

app;roxirna te ly? 

A Oh, it takes o:r or 169 between Hibbing and Chisholm. 

would aay about tour miles north o~ Hibbing. 

Q The Spudville Road? 
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A Yes. 

Q That is north of 37? 

A Yea. 

Q And how tar north or that was the location of the 
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5 expressway established at the recommendation -

6 A It is practically at Chisholm. That would be about 

7 around six milea. 

8 Q And Mr. Fema urged this very strongly, didn't he? 

9 A Yes. 

10 Q Do you recall what hls reasons were tor urging the 

ll location ot the expresaway further north? 

A Yes. One was the required legislation to change the 

routing or Trunk High,way 169, which is constitutional 3=·. It 

would mean adding miles to the Trunk Highway syi,tem., which both 

Mr. Fena, Senator Holland and other legislators agreed was 

almost hopeless at this time. Second, that he tigured tallowing 

closer to the preaem .. •"'!Ou\tt: ot lf:9 would b~t•~~r a,u•ve T.;h., 

communities. 

Q And lend itself more to the idea or a crossway expressway? 

A Yea. 

,\'Ir. Ryant That 1s all, Mr. Miller. 

CROSS EXAMINATION 

By Mr. Simonett: 

Q Do! understand, Mr. Miller, that as the District 

1neer for the Highway Department in thia district that you 
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make final decision on the located routes of roads. 

A No. 

Q You would make a rec:ornmendat1on to other authorities who 

do make that d~cision. 

1\ Yes. 

Q Who would have the final say? 

A Well, 1 suppose you could say the Commissioner or Highway 

through his start and the deputy (Jomrn1ss1oner., chief planning 

engineer; probably about five ot his immediate stai"f aid in 

making this decision. 

Q Would your :recommendatlon be based primarily on engin,eer

lng 1nformat,1on'? 

A No. It 1s on public opinion also. 

Q Did the f'ederal governenient have - was 1 t going to 

participate in this project? 

A It was expected that they would, yes, 

• Q And would they have to be consulted then as well on 

even such matters aa the route? 

A In the tinal ana.lyais. They· take very 11 t tle part in 

the prelimina:ry. 'L~hen the L'inal plan 1 a presented, 1 t has to 

have their approval. 

Q What 1s the status of the expressway today'! 

A Right now it ia all pro~ramed tor construction starting 
1 69 - 70 and 71. 

Q None or 1t has actually been started as yet. 
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A Well, -

Q I mean actual construct.1.on. 

A Well, other than the Hibbing-Chisholm route, which is 

part or the range expressway, that has been constructed. 
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Q Now, I think you ind.1 oa ted that one ot ·the cons1dera ti. ons 

involved in the location ot a highway through here is public 

sentiment. 

A Yes. 

Q You do hold numerous hearings, 

,~ Yes. 

Q And did so 1n this case. 

A Yes. 

Q When did the interest in the range expressway first 

develop? 

A Well, it is not a det1n1te thing. Improvement or 

Trunk Highway 169 has been talked o"' probably since 1962, but 

with the passage or the Taconite Amendment and decrease of the 

operation ot the natural ore mines, the oonunuter trat'.fic 

started to pick up considerably, and this brought it on to 

about 196~, becuuse the taconite plants were being built in 

'63 and 1 64 and •6:; so I would say about the latter part or 

'6!+ and spring or '6: 18 ~hen the 1nt,srest developed in the 

expressway. 

Q Were the tacon1te plants and mines more on the eaatern 

ot the range~! 
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A No. Right now, it is more in the cent~al part. 

Q In the cen1..;ral. But of'tent-1me located at some diatunce 

from the homes o.r. the workers. 

A That 1s right. 

Q And that was one of' the ,N~'asons for much public 1nte1--est 

in improved r~oa.ds to get Lo and f1:1om wo1'k. 

A Yes. 

Q Then did you l10urself hold a seriea of meetings to 

determine public sentiment? 

A Yea. 

Q Is 1t true that it early developed that there were 

differences or opinions among the communities as to the route 

or this express~sy? 

A Oh, there 1a some di~ference, yaa. 

Q. And by an expressway, what generally. was meant? 

A -~Jell., generally meant a '.:"our-lane divided ui.ghway in 

which access ia restricted and where principal intersections 

and oroasroade are separated from the main highway, the express

way. 

Q So there ·was aome dif flerenc.e of opinion among the publ_ic 

to the location of the route. One proposal was to pretty 

old 169. Is that right? 

A Yes. 

Q Another, as I gather here from Mr. Ryan's questions, was 

follow the Spudville route. 
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Q And generally wnuld that have taken it north - rather 

nortt1erly ot Highway 169? 

A No, southerly. 

Q Southerly? 

l\ Yes. 

Q No·w, a.a to Highway 169, there was some obJ ec tio·ns to 
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that route, were there not? I am spea.king here now of segments 

or the public. 

A I would say very little tram the public. 

Q The public pref'erred that generally? 

A Yes. 

Q Now, was Mr. Fena active in these discussions as to the 

location ot the route? 

A Yes. 

Q And I think you pointed out as to following 169, which 

seemed to have ge·neral public f'avor., he pointed out two 

obJectlons; one, you would run afoul or the constitutional 

; problem of increasing mileage on the trunk highways. 

A or getting off of 169 you are talking of? 

Q Yes. 

A Yes. 

Q Or maybe I didn't make myse1e clear. 

Mr. Ryan: I think he is talking about the Spudville Road. 

Q {Mr. Simonett) The Spudv1lle route would have required 
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a constitutional amendment. 

A Yee. 

Q Eut as to 169, were- there any objections to tthat? 

A Not in the r1nal analysis, no. 

31 

Q Did your department have any - spea.k:tng during the early 

discussion? 

A No, we did not other than to by-pass the built up 

portions of the-town. That was our desire. 

Q Were some groups or public concerned or 169 if it was 

revised as an expressway would go over bodies of ore? 

A Yes, I suppose particularly the mining compa.n1ea. 

Q J\nd as to the Spudville route., were thel:"a any communities 

that objected to that? 

A Yes. 

Q Such as? 

A Well, it would by•pass Chisholm, Fraaer, Euhl. I expect 

one time or another. 

Q ~ihat you we.re trying to accomplish by this expressway, 

what the people were· trying to accornp11ah,. is bett,er trans

rtat1on acroao the Range, particularly ror workers to and 

plants. 

A Yes. 

And such better transportation would exist not only 

respect to the new expressway but as to repairing or 

Wing already other existing roads. 
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Miller - Cross 

Yes. 

Was there talk of improving Highway 37? 

Yes. 

Whether we speak of it strictly trom the .standpoint or-

using it as an expressway or not, 1t was discussed as to 

improving it. 

A. Yea. 

Q And during the same period of time. 

A Yes. 

Q It came up at these meetings where the range expressway 

itself was being talked about. 

A I thlnk perhaps it did at many ot the meetinga. 

Mr. Simonett: I believe that is all. 

REDIRECT EXAMINI'\TION 

By Mr. Ryan: 

Q There •as in tact, Mr. Miller, a specific project 

designated a croas-range expressl!fay project, wasn • t U1ere? 

A Yes. 

Q That 1'laa altogether dirrerent project tha.n the bundle 

of other highway improvement programs within the area~ 

A Yes. 

Q How wao Highway 37 to be improved? 

A The trat'r'1c it carries and with the development or 

taconite plants and this commuter trafi"ic we have been speaking 

or, the only place we are having problems on 37 ia at some or 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

l 

Miller - Redirect 83 

the principal road interseotions 1 so we propose to provide 

channelization ~t three principal road intersections on Trunk 

Highway 37 between Hibbing and Ti•unk Highway j3 by either a 

double lane or a short distance, by widening the narrow 

bridges over the 1~a11road tracks on T1•unk Highway 37 to better 

Q And these particular improvement points on 37 are a 

considerable distance from the airport area. 

A Yes. The only one I can think or - well, there is 

County Road 5 1s perhap:-, aa close --

Q How mt:i.ny miles a'ilay would that be'/ 

A It 1s probably a couple of miles. 

Q Could it be more than that? 

A Yes. I am Just guessing. 

Q Maybe you ought to check your map if you have a drawing 

of it. 

A I would aay 1t is at least two and a halt m11ea east or 

the airport. 

Q That would be the closest improvement point .rrom thtJ 

airport? 

,1 Yes. 

Q Mr. Miller, do you have other copies of these maps 

available? 

A Yes. 

(Map marked Contestant's Exhibit I for 1dentii'ication.) 
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Q Showing you what has been marked Contestant's Exhibit I, 

Mr. Miller, could you identify it for us please. 

A Yea. This 1a a small sct1le layout ot,. the proposed 

range expressway extending from Deer Hi ver to A\urora.. It is 

colored. The purple coloring represents the known limits or 

the ore formation. The incorporated municipalities are colored 

in in yellow. The existing Trunk Highway 169 ls shown in 

brown, and the proposed change$ by reuson ot our range 

expressway are ahown 1.n green on the map. 

Mr. Hyan: we otter Contestant•a Exhibit I. 

Mr. Simonett: There is no objection. 

The Court; Received. 

Q (M1:1 • Ryan) When were the changes to be made 1n !Ughday 

37 announced - a decision made as to them? 

A I believe that was as ear back - probably about in '6J~ -

the fall or '64, and repeated - I noticed some correspondence 

in the spring or 1 6~. 

Mr. Ryan: That is all. 

RE-CROSS EXAMINATION 

By Mr. Simonett: 

Q Were you aware in 1965 while these discussions as to 

route was going on and you were holding hearings that there 

Were certain groupB urging Highway 37 as the proposed route of 

expressway? 
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Q Is it possible there could have been some? 

P1 Yes. 

Q And are there 1mpr6vementa being made on 37 now? 

A Yes. There w•ill be some 1m.provemr.mta made this year. 

~4e did a little work la.st year on one ot the b:r1dge structures. 

Q And you have some more under your proposed plans? 

A Yee. 

Q Do you know the total cost or those improvements to 37? 

A I don't have it with me, no. 

Q ~pproxim&tely. 

A Probably amount to about rour or rive hundred thousand 

dollars worth. 

Mr .. S.imonett: That ls all. 

REDIRECT EXAMINATION 

Q Mr. Miller, 1r there had been groups interested in 

Highway 37 as & location ol' the ex.pres,s'11ay, you would have 

known about them, would you not? 

A Well, y~s, if they expressed themselves at a meeting or 

letter, and we never got that expression. 

Q Theae improvements being made on 37 are a long distance 

from the airport. Is that correct? 

A Yea, they ar~. In fact, one or the principal ones is 

County Road 7, just south of Virginia, which ls many miles 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Miller• Redirect 

eight miles. 

Q East? 

ft East. And the· closest one is about two and a halt miles 

east. 

Mr. Ryan: That is all. 

(Certified cop1 or Resolution marked Contestee•s 

Exhibit 1.) 

Mr. Simonett: We will ofter in evidence Contestee's 

Exhibit 1, a certified copy of a Resolution or Fayal Township 

Board. 

?lr. Ryan: For purposes of making an objection, your 

Honor, I would like to ask the witness a couple or questions. 

Q (Mr. Ryan) Mr. Miller, what is the difference between 
.,. 

an inte:r-range expressway and a cross-range expreasway#t 

A I suppose there would be various opinions, but I would 

say inter-range expressway would be something within the limits 

or thtJ Range. It m1g~t be a mile, ti ve miles, two miles. 

~ihile the cross-range express111ay, 11ke I have explained it, 

extends all the way across the ore rormation from Daer River 

to Auro:ra. 

Mr. Ryan: With .raga.rd to Cont,.::ots 1e'e Exhibit l, your 

Honor, we have no objection to it. 

The Court: All right. Received. 

Q (Mr. Ryan) Was there a proposal, Mr. Miller, to build 

• highway from Highwai )3 to the North Shore? 
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1 l1 Yea. That ha.a been discussed ) .. or many, many years. 

2 There isn't exactly a proposal. There is a talk and wish in 

3 many people's minds, but the means or financing hasn•t been 

4 arrived at. 

5 Q Would that be connected w1 th Highway 37 in any way(t 

6 ft, Well, 1 t 1s proposed to tollow the route of County High-

7 way 16 is the laat proposal I heard, which ls I believe a couple 

8 miles aouth from where County Highway 37 Junctions with )3. 

9 but indirectly or more or leas directly it would furnish a 

ro route from the range to the North Shore. 

11 Q This would not have been a cross range expressway? 

ft No. 

Q Were the people - what is the name or the township? 

Mr. Simonett: Fayal. 

Q (Mr. Ryan) --Fayal Township opposed to the location or 

the expressway on 169? 

A Not to my knowledge. They were not arrected by it in 

any way. 

Q The1.rs waa already built. 

A ~rhe pa.rt o~ it extending through their area was built., 

Mr. Rytm: 'fha t.; is al 1 I hove. 

HE-CROSS EXP,,MINP1TION 

By Mr. Si1nonet t: 

Q Well, in March of 1965, #ere there two proposals then; 
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one an inter-range expressway and anothe.r a cross range express

way? 

A No, there was not. 

Q In the minds of the people., it was Just one expressway 

across the range one way or anothe:r. 

J'\ Yes. 

Q viell., you haven• t seen this, Mr. Millar, and perhaps 

aren't familiar with it; but showing you Contestee's Exhibit 1--

9 1 t is in evidence and 1 t is a llesolutio.n by the Fayal Tmlfnship 

lO Board entitled Reaolut1on Opposing Proposed New Inter-Range 

ll Expressway. It goes on record supporting the proposition that 

Highway 37 be utilized as the inter-range expresaway, and I 

note a copy was to be sent to the Highway Comm1f3s1oner, but 

were you ever advised or that? 

A I have no recollection or 1t, no. 

Mr. Simonett: That 1s all I have. 

(Witness excused) 

The Court: This might be a good time r or ~. recess. 

tor about ten minutes. 

N. S. CHAN.f'K 

Called as a wl tneaa, having been r1r:3t duly sworn, 

teat1r1ed as r011owa: 

DIRECT EXAMINATION 

By Mr. Ryan: 
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Q Y~ur tull name please, Judge. 

/,, N. s. Chanak. 

Q And you are a Judge or ~hat court? 

A District Court. 

Q For ~hat district? 

Sixth. 

Q And where are your chambers? 

l' Hibbing. 

Q You preside in cases throughout the district? 

Q iould you tell us, Judge, what has been the method or 

selection of assistant public defenders ror the Hibbing area 

insorar aa the last two appointmenta are concerned. 

A Back in December, 1966, Peter Mulvahill, the then 

assistant public defender, submitted his resignation by letter, 

dated December 20, 1966, a copy or which I have in my hand 

here. I asked him to submit the name or an attorney who might 

be satiafaotory as~ successor to hie position. In his letter 

to me of December 2o~h, he recommended that Robert Mathias 

would be a proper and adequate assistant public derender ~o~ 

Q To make recommendations as to assistants~ 
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A Yes. And by letter ot the same date to our chief judg~ 

th~n, th~ Honorable Mark Nolan, I advised h1m as follows, and I 

quote 1n part here: "I have had three lawyers inquire as to 

the poss1b111.ty o,.. tappoi.ntment to succeed Mr. Mulvahill. They 

are t,eonard Kn.e,, Tom :rJangensteen and ·Reber+- Mathias. I am 

6 inclined to coneur in the recommendation ot· Mr. Mulvahill that 

7 Robert Mathias be appointed." I further wrote to Judge Nolan 

8 as follows: "Would you kindly t.ake this matter up wlth the 

9 othe.r1 judges and advise Mr. Durfee ot the recommendation oC 

10 the dlstr1ct Judges. I tun not sure whether Mr. Dur tee or the 

district Judges make the recommendation to the Judiclal Council." 

Now, I. was present in the courtroom this morning when 

Mr. Bischof~ testified that he had inquired or indicated an 

interest at that time for appointment. I don't recall that 

conversation, but 1r Mr. Bischoff says he did do it, I will 

not deny it. Subsequent thereto, I assume that Judge Nolen as 

chief Judge took the matter up with the other Judges or the 

district, submitted the names to the district public defender, 

John Dureee, and 1n due cour3e Mr. Mathias '//as appointed. 

statute provides that the district public derender appoint 

With the approval or the Judicial council, and I assume that 

Mr. Mathias then continued in ort1ce, and in 

;Decembez•, 1967, Mr. Mathias \~rotf:r me a letter subm1 tting his 

because he waa teoom1ng 1 associated with a law firm 

and I believe that I followed the same procedure as 
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I had in the prior appointment and asked him whether or not he 

had someone to t'ei:.!ommend as his successor. He v1rltes a:s follows 

"Because I have been 1n this area ror a relatively short period 

of time, I find myself' somewhat reluctant to make any recommenda 

tion aa to my successor. However, Tom Wangensteen of Chisholm 

haa approached me about the Job and appears to be extremely 

interested in obtaining the position. I have known Tom since 

I came to Hibbing and I feel that he is highly qua11r1ed ror 

the position and ~ould do a good job if he were appointed. 

Barney Blachotr 1a also interested in the position and if 

appointed would probably do a good Job." Subsequent to that, 

by lettdr or December 13, 1967, I received a letter from 

Tom ~angenateen indicating his interest 1n the position; and 

by letter dated December 14, 1967, I received a letter from 

Mr. Eischorr indicating his interest in the appointment. By 

my lett;er dated Dec:ember 22nd, 1967, to Mr. Dur tee as district 

public defender, I advised him in essence of the resignation 

of' Hobert Matblas and stated co Mr. Durfee as roll owe: ''During 

the past several weeks, three attorneys in the Hibb1ng-Ch1aholm 

area have either by letter or orall~ requested consideration 

&pi:-,oi.nt.ment to tha L o i'fice. Pursuant to your authority 

responsibility to submit names or proposed appointees, I 

■Ubmit the names or the three attorneys who have personally 

their interest in the·posit1on in the order or their 

·rom Wangens teen, 'Aang;ens teen ,:!c Bangs, Chisholm; 
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James Randall, Fena, Randall & Murray, Hibbing; Bernard Bischof., 

Nickoloff & Bischotf, Hibbing. In addition to the above named 

three attorneys, at the time or the original appointment of 

Mr. Mathias interest was expressed 1n the appo1.ntment by 

Mr. Leonat .. d Kne,, an attorney in Chisholin. This additional 

name is submitted for your information and such action as you 

7 deem necessary. n I furthe:r- adv.1aed hlm, "f1ecently you 1n!."ormed 

8 me it was your intention to visit each or these applicants 

9 personally in their respe ct.ive oi'"'fices. I sun oerta:tn t;hat you 

W will give due consideration to each applicant. An applicant 

11 appointed at the earliest pos31ble date would be appreciated 

12 by the court."" Now, you asked me about the gener~l procedure. 

13 I might say 'w1 th reeerent;e to the appointment or recommendatlons 

that followed the ~es1inat1on of Mr. Mulvahill, I recall having 

a conversation with Tom Wangensteen and Robert Mathias about 

their 1ntereat. I don• t recall any conve:raation with Leonard 

Kne, although he must have talked to me because I have his name 

in the letter; and as I test1f'1ed earlier, I don• t recall any 

conversation with Mr. Bimchorr, although, as I said before, his 

statements he had such a converaat.;ion., I don't d.eny it. ·1lith 

reference to this vacancy for l , I recall a conversation by 

me in addition to his convertrntivn wl th me; and as f'ar as 

', r. Bischoff 1s concerned, the only thing I have from him was 

letter to which I have referred earlier. Then in response to 

I 
I. 
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my l~tter or December 22nd, 1967, to Mr. Durree, I rfltCei ved a 

informs me thnt he hae chosen James Randall and he states his 

reasons in the letter. Subs2quent to that appointment. I 

received a copy or a letter from Mr. Bischoff addressed to 

Mr. Durtee dated January 5, 1967, in which he expresses his 

appreciation for consideration or appointment and states 
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Yurther that he was daeply disappointed, and his last p&ragraph 

states as follows: "ia I interpret the third paragraph of your 

letter, your decision 18 one in favor or the Fena firm. Since 

th1a r1rm was a~erJed the position the last ti~o it was open, 

it would seem only fair that the other three applicants be 

g1 vem added consideration at th.ts t1m~a." T.bis ls a copy of a 

letter I received rrom Mr. Bischoff which was addressed to 

this appointment. 

Q Judge Ch~nak, prior to these appoinlments, do you have 

t·acollec tton or 1\tr .. 'Fenu personally approa(;hing you and 

you to make the appointment 1n his offi~e? 

No personal recollection, 

Mr. R~an: That is all. 

cnoss 

n,,.. 
v. 

Q It 1a ~ novel opportunity, Judg0, for me to ba able to 

the questions. Usually it is the other around. E.ut 1 
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tnlnk both Mr. Hia,n and I asked ~iOU to ret,u• to your file as to 

what you could tind on the whole public defender question, and 

dha·~ you have related to us, does that pretty· well cover your 

it I think it does, it does my ri'r1tttn tile - my corres

pondence. 

Q ;~s well a.a any personal recollection that comes to m1nd. 

A .Kxcept foi• ·~hat l said about conversations w1 th these 

various appl1csnts. I don't recall anything spcc1t'1calli. I 

was surprised khis morning to hear Mr. Bischoff aay he talked 

to me at the first opening. And if he said it was so, I again 

accept his opinion. 

Mr. Simonett: That is bll I have. Thank you. 

rii tness: I wonder, coun3e l. I have Tht.n•mof*ax copies 

or all this corre~pondence. If you wish, you may have them. 

Mr. Ryan: I don•t think ao. The contestant doesn't 

need any or the corresponaence. 

Mr. Simonett: Nor do I. 

(Witness excused) 

DONALD C. ODDEN 

Called as a witness, having been first duly sworn, 

teet1f1ed as fallows: 

B:t Mr. Hyan: 

Judge, ~ou have heard your fellow Judge Chanak testify 
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as to the role I believe that the district judges take 1n the 

he had to say your concept of you~ role also? 

£ Pretty muoh so. Because of the geographical problems 

5 in this county, we leave thoee matters in Hibbing to the Hibbing 

6 Judges &nd lawyers, and matters in Virginia to the Virginia 

7 lawyers and Judges., and those matters in Duluth mmally to the 

8 Duluth Judges and lm..;yer-s. 

9 Q Now, the public dct'ender, is he appointed by the district 

10 Judges? 

I 

A Well, initially he was - not appointed by the Judges, 

but 1n1tlally the recommendation '!Airas m~rk.: to the ;State Jud1o1al 

Council which ccmt'irm,$d the appointment and did appoint him 

and set a salary. 

Q And during the time the last two assistant public defender 

or Duluth. Is that correct 

Q Noa, prior to th~ laat two appointments of assistant 

defender, did Mr. Fena, according to your best recollection, 

!:Personally contHf::t ~·ou and r~1quest ttAG lntment. or the 

~ecommendation from you or the assistant public defender Job ta 
I 

oi"f1-ce? 

A Mr. Fenn haa never talked ta me about the public defender 

the assintan~ putlic defender. 
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Mr. Ryan: That is all. 

Mr. Simonett: ! have no questions, thank you. 

(Witness excused) 

WALTER J. WILLIAMS 

Called as a witness, having been first duly sworn, 

testified as I'ollows: 

DIRECT EXAMINATION 

s B;; Mr. ayan: 

Q Your tull name. 

A Walter J. Williams. 

Q Where do you 11.ve, Mr. Williama? 

A In Hibbing. 

Q How long have you lived here? 

A .tUl my lite. 

Q How old are you? 

A 57. 

Q· And what occupation are you in now? 

A More or less semi-retired right now. I have a little 

w1 th ~l1 l 11ams Lumber Compan)i. 

Q Did you own Williams Lumbt:r? 

A Yes. 

Q You have been en~aged in this lumber business in this 

a for most or your adult life? 

A About fifteen years. 

Fiftetm? 

9C 
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Fifteen, yes. 

Q I ser2;. Have you in the ye;:ars that you have been here 

bought and aolc.i real est,~te? 

A Ouite a bit, yee. 
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Q You can't nod your head. You are going to have to enawer 

out loud. 

A Yes. 

Q How extensive, Mr. Williams? 

J\ Well., rl~;bt now I httve· sold quite a fe·w or my holdings., 

but l have a numbe1-- ot lz:Jts 1n Hi bblng :,0 ut. 1 have some land 

at Leach Lake, Sw,£tt~1 Lake and in Florida. 

Q You purchaaed and aold a lot of real estate over the 

yea.ra? 

A Yes. Some of it I kept for building and business. 

Q How many purcela would you say you owned o·ver the yea.re 

in St. Lou1.s Cotmt~t n.L:me·? 

A Thirty or forty. I don*t know ~xactly. 

Q Are Jou one of' the co-chiner:, of the f;a.rim property 

.A Yes. 

Q ltnd ch> :you 1--r1c.&11 approxt,:iately :,JJlH:n :,ou entered into 

A I think it was in the late summer or ra11 of •6~. I 

sure. 

Q ,,i,nd ~\!;'no ere tirn <)ther owners? 



Williams - Direct 

A Joe Chamernick, Jack Fena and Happy Reed. 

Q How did the rour or you get together? How did it come 

about the four or you purchased this rarm? Do you recall? 

A Well, 1 don't know. We Just was talking about it, 

thought it would probably be a good deal. We didn't really 

heve muel1 in mind when we bought lt, but we had talked about 

a housing project and stock farm. 

Q Do you know the other owners quite well? 

!A Yes. 

Q Has Mr. Fem':i represented you et times 1n tbe past? 

A Yes. 

Q ~nd you know Mr. Reed and Mr. Chamernick? 

A Yes. 

Q You have 'known them tor a long time? 

A A number of years, 1es. 

Q Did you have any specific projects in mind for the 

property when you purchased it? 

A No, we didn't talk too much about that. 

Q Were you able to rent the property? 

A We thought it was a good investment. I don't know. 

Q You felt it was a good speculative investment? 

A Well, I had in the back or my mind all the time 1t would 

nice pl~ce ror a housing projec~. We never got that 

along with it. 

Q What 1:s the propert3 being used tor now•? 
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J\ The last, we had i·t rented last au;nmer tor pa.sture -

rented 1 t out for grazing. Tllls l@st ~ummt:r, we cut hay o!'f 1 t. 

A That iu rented, yea. 

Q Well, Mr. ½1111ams, of course the time ~au owned the 

propertJ prior th&r~to, was there ever any canv~rsation amongst 

&11 of you or any of you that the property should be purchased 

aG a possible site for a uro~s-range expreasway? 

small rortJ an th~ highway to start with. r don't think you 

would buy ~leven torLies or land to sell~ little strip in 

front to the atatci. 

Q You hav~ cne tot."ty out of' the eleven or t:h.1rteen on the 

C 

Q Do Jou remember th~ purchase pri~e of that property, 

A Twenty-five thousand dollars. 

I 

1, 
I 
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Q And was there a purchase mortgage money back, do you 

kriow? 

A Mortgage money back? 
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Q Purchase money mortgage back, or was the full purchase· 

price paid? 

A No, we are at111 making payments on it. 

Q You gava a mortgage t1aok to the party rrorn whom you 

purchased it? 

A, Yes. 

Q ,t;nd tha.t mortgage was 1n ·Nta.t a.mount'? 

r '.'11u~t hov~ b~en ln the, neighborhood or eighteen thousand 

dollars. I think we each put in two thousand to start with. 

Q I am sor•ry. What did you say the purchase price was? 

A Twenty-rive thousand dollars. 

Q So your group had aevan thousand dollars cash invested 

in it. Is that 1t? 

f.-, Roughly, yes. 

Q And as you say, you ere holding it ror whatever might 

a good deal that would come along. 

ft Yes. 

Mr. Simonett: Thank you var:/ much. 

(t1tness excu~ed) 

Called as a witness, having been first duly sworn, 
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Q Wh~re do you live, Mr. Reed? 

Q How old are you? 

Q Twelve years early in life or late 1n life? 

County in th0 course oM your adult 11r~t1me~ 

Q Do you presently own real estate1 

A I do, considerable. 

Q You are on~ or tha owners or the property referred to 

Q Now, prior to the time the property was purchased, did 

A No. 

That .ie 
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Mr. Sltnonett: I have no questlons. 

(Witness excused) 

JO;:lEPH CHJ\MEHNICK 

Called au o witness, having been first duly sworn, 

test1rled as Coll.ows: 

Difntcrr EX.AMINATION 

Q How old are, Mr. Chamerniek? 

Q Where do you live? 

A H1 b blr12~. 

Q How long have you lived here? 

A A11 my lite. 

Q Have you bought and sold real estate in the area or 

Hibbing or St. Louie County in your adult life? 

A Yes, I have. 

Q Very much? 

A ~Jell, it :ls qui ts a blt tor me. 

Q, Whi1t 1.s your employment'? 

,~. I ani m.aintennnce m(1chrmic tor M. /:,. Hanna Mining Compa.ny. 

Q What othe·r real estate do you own other than your 

res1denoe and this .rar-m - intf:.t"es t ln the· farm we have talked 

-~ 11ell, I have a surru:ner• CG.bin cottage at the lake, and 

have two other hom€s plus num~rous lots. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Chamern!ck - Direct 

Q A~e you also a member of the town board or the Town or 

Stunt.z? 

A Yea, I am. 

Q ln what capacity do you serve? 

A Well, 1 8iil supervisor on the board. 

Q Have you ever served as chairman~ 

A Yes, I have. 

Q When is the last time you did? 

Q Is that .at the time the o;re v&luati.on cases were unde1" 

way with tne mining companies that Mr. Fena represented your 

township in? 

A Yes~ 
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Q And did your board have knowledge or how other cases or 

that nature had been handled by a ttor•neys in the area as far as 

· fees were concerned? 

A Well, yea. We discussed the possibility of what it 

would cost, because naturally we in the town or our township 

doesn't have that kina of' money t.t;at ~~as expanded in s1m1lat't 

cases in the Village or Hibbing, wb1cn wa~ around, according 

to Mr. Fena - he was advising us - aroun~ Corty thousand dollars 

in feea, or som~thlng of that order. 

Q In a case of a similar nature? 

A Yes. 

Q, ,All right. So ~,hat d1J ~'OtU." board do with respect to 
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employing Mr. Fena to represent you in the Town of Sttintz cas~s? 

A 'Jell, ticy ~ecollect1on is that 1 t would cost us i'ifteen 

or twenty thousand dollars, so we were a small part of the case. 

At least in my opinion, I thought we were. We contacted the 

school boa.rd -

Q You a.re a. small part in comparison to what? 

A Small part in comparison to. the way the money would have 
8 

9 
been divided had the school and county been in on the case with 

us. 

Q Did the county and school Join in retaining an attorney? 

A No. The county didn't want to Join in the case at all. 

Q The county attorney didn't? 

A We had a meeting at Mr. Fena•a office at one time with 

the county attorney. Subsequently after that, he reoominended 

get out or the case, I guess. 

Q The count~ got out? 

A The county got out but the school didn't respond to -

the school board -

Q Did Lhe school board agree to join 1n the first instance? 

P. No. 

Q Thel' never did want to get involved? 

A No. 

Q So wha. t arrangrnent was rnade between the Town of' Stuntz 

Well, we told him that we couldn't go along with this 
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case if we had to dish out tit'teen or twenty thousand dollsr0. 

Q In fees, you mean? 

A Yes, outright tees. 

A Well, I would assume - whatever they call it - contingenol 

basis or something. 

Q So what arrangement did you make with him? 

ti 1,Jt::11., he and the town board got togetlHar on this. 

Q And he agreed to take it on a contingent basis? 

A. Yes. I don't know. One-third basis o.r one-third-two

third, you know. So we went along with that kind of set•up. 

Q Did you have a lot or meetings, you yourself and other 

membtirs or the board with Mr. Fena in regard to these two tax 

ft, Quite a, !'ew, yes; rriany meetings. 

Q ftnd are you otherwise tam111ar with the extent of work 

Mr. Fena had 1n preparation and ultimate negotiation and 

settlement with minlng companies ot these two cases? 

A; Ha kept us ln.Cormed as to Whc!lt W~B going on in this ceae. 
Q imd had it n<.)'t; bt:Pen to:r his agrt:ze~ne.nt to accept the case 

on a contingent basis.,~you would not h~ve been able to pursue 
i 
1

the castS agalnst the mining company at all, would yrJu? 

A I doubt if we would have, because we Just couldn't attord 

We couldn't afford to lose that kind or monej had we lost. 

Q And the experience in the area was that other mun1cipal1-



Chamernick - Direct 

ties and governmental units had been losing. 

r Yes. At least the preceding one. 

Q The Hibbing one? 

A Yes. 

Q Had ltOU consulted with Mr. Fena about this case as tar 

back as 1965 before he hed even been hired by the board? 

A Yes, we talked about it. 

Q And he gave some advice then, d1d he? 
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A Yes, he did; that is one or the reasons why we got him 

ro on there the following year. 

11 Q Do you reel he did a good Job tor your township? 

J\ .tbso.lutely. 

Mr. Ryan: That is all. 

CROSS EXAMINATION 

By Mr. Simonett: 

Q You became a member of* the Town of' Stuntz board in what 

year, Mr. Chamernlck? 

Q Have been a membar cc.mt1.nuously since then'? 

A Yes. 

Q Has Mr. Fena helped you on your campaigns for orr1ce? 

A Yes, he has. 

Q Do I understand when this te.x case came up, this 1nvol ved 

Valuations or ore in the township? 

ti. It was a rt1class1.f'f.:Jat1.on ot or.-1.~. 
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Q Well, you understood that it might cost you thirty to 

forty thousand dollars. 

A I didn't say that. 
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Mr. Hyan: I believe he said fifteen or twenty, counsel. 

Q (Mr. Simonett) I have down here he told you you didn't 

want to dish out thirty or torty thousand dollars. 

A I don• t remember saying th& t, L' 1 t teen or twenty. 

Q Fifteen to twenty thousand dollars? 

J\ Yes. 

Q iivha t was that ·t You mean 1n expenses or what? 

A Yea, in expenses for this case - these two cases rather 

if we pursued 1t. 

Q And that you didn't want to do and couldn•t attord to do? 

A Right. 1 don•t know if we wouldn't have done it. We 

never come to that point. we didn't think we were going to 

bee&us~ de couldn't afford 1t. Because of the county and 

school not participating, we were real sceptical about going 

Q Well, waa partli this case is it that you retained 

.F~ena then as the 1r,:,vm ot Stuntz attorne.;y? 

A Because of this aase? 

Q Was that one of the reasons? 

A No. Heck, I don't know. It could have been, but not 

recollection. 1 neve·r spec1r ically recommended it. 

Q Mr. Fena was in the State Legislature then? 
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A Yes. 

Q It ended up ·ct1cm he took the tee on 8. contingency f"ee 

busis. 

A Yes, I think that ls it. 

Q And do you know the fee that was finally paid by che 

'townshipr 

A Yes, seventy-rive hundred. 
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Mr. Simom~ t t: Scveffty-tl ve hundred. That is all I have. 

• REDIRECT EX1U·HNATION 

By ,~1r. ayan : 

Q Seventy-fl ve hund:t"Ca'd covered both cases. Is that correct, 

thirty-two hundred fifty dollars in each one? 

li Hight. 

Q Or Thirty-aeven fifty. 

A Three thousand seven hundred fifty. 

Q And when the case was finally compromised and settled 

with the company, Mr. Fena's fee ~as reduced in fact from one

third to one-fourth. Is that correct? 

A Right. 

Q And he, in tact, 1'1oecoverod th1.vty thousand dollars in 

behalf or the Town of Stuntz? 

A That is right. 

Q And the cutting or his fee waa voluntary on his part. 

waa at his suggestion, not the sugg,?stion or any member of 

boa,rd. 
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Mr. Simonett: I suppose you are leading, Mr. Ryan# but 

go aht.:ad. 

Witness: That is right. 

Q O~r. ;:1yun) r neglected to ask you, do you own part ot 

the 513 aor~~ farm near tbe• airpt)rt with the othe'r gentlemen we 

have referred to? 

Q Pc:,t Lh.£' tii~1t6 y;;;u have own€d 1 t and prier to the time it 

was purchaaed by you, tell ua whether there was any discussion 

with regard to the expreesway. 

A We nevet' tulked about that. 

Q Or any other highway. 

No. JJ(;;;' nevt:n~ talked acout highways when we bought the 

t"arm. 

Mr. Ryan: Okay. That 1a all. 

B:, Mr. :Jj,monet t: 

Q Is that true the case wus settled? 

Q ~ell, did you iO to court1 

A I dun• t kno\;;~ ~mat - no., 1 don rt ~hink w:.2; - 'tHJ went to 

Jtppeal tax Co,;,.rct - ~; ta tc, Tax c..:curt. 

Q Did you app~ar in court? 

A No. 

Tax court or other court? 
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A No, I didn't appear. 

Q. This 'rm.a something you were told 1ivac sett led. 

Q Well, then did the township receive out of these ca,se3 

a check for thirt~ thousand dollars? 

P. Yes. 

Q You got a check for that? 

Mr. Simonett: ,foll right. 

(Witn~ss excused) 

Called as a witness, having been first duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

By Mr. Hyan: 

Q Where do you live, Mrs. Ricke? 

A. You mean now? 

Q Yes. 

A I live north ol the Diamond Dairy on the Hughes Road. 

Q ls that in the Hibbing urea? 

A Yes, Just east and north or the airport. 
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Q lHl r•ight. Ho~, long ha.VG you lived Jn the Hibbing area? 

A Since I was rour years old. 

Q Can I ask how old you are? 
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Q Did you own a tarm oe approximately tive hundred some 

acres near the airport? 

Q When did Mr. Fana first contact you ~o discuss the 

purchase of your arm? What y~ar? 
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Q. Du:cing the course~ oi' hie conversation with you regarding 

the tarm, did he evi:'1~ me:ntion an;:,-thing at all to you a.bout 

Q Did he talk about cattle? 

A Yes. H~ seemed real interested in cattle. 

Q Talked about k1da and cows together? 

Q 1his was going to be a mllKin~ op0ration~ 

~ Well, when h6 first talked of it, he wanted to live out 

to retreat to, I think. 

Q Did his wife accompany hlm out tu visit with you at any 

A Yes, she waa out there several times. 
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to look at the buildings and farm. 

Q How often did Mr. Fena come out to aee you? 

P Cuite often. 

Mr. Ryan: That is all. 

CROSS EX AMlNf.VfI ON 

By Mr. Simonett: 

Q Well, you sold to & group of men, is that right, 

Mrs. H1cke'? 

P Yes, but I transacted business through ;:.1r. F~na, most 

ol-. 1 t. 

Q Yes. And in hia original discussions ~1th you, he had 
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talked in terms ot buying for his own personal use, is that it? 

lt Yes. 

Q Is your property near the airport? 

A Well, from the west line, it ia two forties - half a mile 

)lour east line. 

Mr. Simonett: rrhank you. 

(Witness excused) 

J .Ff,N;:t 

Called as a ~d tness, havin~ teer.i: fl.rat duly sworn, 

follows: 

DIRECT 

By Mr. 'Ryan: 

Q 1-·fr. Fen&, where do you li'Je'? 

' A H1brd.ng. 
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Q And how long have you lived here? 

A I was born ln Hibbing. 

Q How old ar~ yout 

Q You h~ve a family? 

Q How many children? 

Q Have you teen aotiv~ly eng~ged in politics in the 

A I have beon tt member of th~ legislature since~ I was 

elected in 19 election and have been ~ver since a member or 

Q Were you a candidate fo~ th~ office of State Representa

tive for Legislative District 63 in tho 1968 election? 

first have kno~ledgG or ~r. E1$choff's ad and radio address 

wnich we referred to here as Cu~t~stant'~ ~xh1bits a and H? 

on Sunday, November 3rd. e radio broadcast, I did not 

broadcast was aimilor - thdt w~uld Le Exhibit H. 

was $imilar to bxhlblt G. I unJ~~stand that waa given 
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F-r1day, October 31st. Is this the one you ret'erred to, the 

broadcast? 

Q Yes. 

A And I think that I heard about that -

Q Did you say Friday or Thursday, the 31st? 

believe It was. 

Q I believe it was Thur$day. 
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10 in the evening, I believe - Friday evening. I believe that ls 

11 when I r irst bt.H:tr-d o ~ it. 

Q What e~~orts did you make, 1ft any, to answer the ad 

and the broadcast? 

became informed that the radio talk and the ad were the same, 

although I might have been told about thjs radio talk on 

Saturday; but I don't rightfully recollect, but 1 saw this ad 

on Sunday. I read .it about half-way through and I picked up 

the phone and called Mr. Bert Ackerson, and he is the boss up 

the Hibbing Dail~ Tribune, and I tolj ~lm that there was an 

1n the Shopper. I told hlm that I~~~ rerunning an ad that 

i I had in the ~~j. 1ng T,;:,.ibun:c L~ l::J!:;_{'orfr. I told him that I 

1

1 

Would lite to t th;:, material r,ut th,;; ad that I ,,as 

rerunning and write a new ~d, or in tne ~lternatlve I would 

·like to purch5sc more space in th8 



told me at that time that we hav0 deadlines. 

finish conversation with Mr. Ackerson, tut whom 1 was 

u~able to t ld or. ~r. ckerson then told me I should 

call back, I believe. From home, I ~ent to the radio station 

fifteen. They only had young - they had student announcers 

out there on days and Sundays. They play recorded spots and 

read spot announcements and thoy pl&y records for the listening 

pt.fbl:1.c, aml thE:y have to be inslde their announcing room mo.st 

or the time. So I got the manager or the station, Mr. Rutsteln, 

at home - thin is on Sunday - and I asked him if he could please 

gt I could cut a tape, and he was kind enough to 

do it. Now, r believe on a Priday I cut a tape. I cut a five 

tape on Sund&i. The precedina Friday I cut a ten minute 

tape and sent it ov~r to 

r That is in Ev0leth. Mr. Ploomquist is the manager, or 

owner, who teat1f1~d here is m~rn1ng. In an 

·~'i:P. D:!sehof' i' • ~~ 1:.r11.k Q the 31st. I cut that 

1ther ·on Thurndey - I cut that e1th0r on Priday or Saturday, 

it was Friday. I d1dnot know th~ entire content 

ct his sd, because this 



_J 
?J 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

111ena - Direct; 116 

happened very rast. At any .rate, I did call Mr. Ackc•rson back 

later in the afternoon, asking if I could please change my ad 

or buy suitable space to ettempt somehow to counteract what I 

knew then and claim no~ ere falQe -~ lies. Mr. Ackerson then 

told me to call back again. I called him ror the third time. 

I believe it ~as aomewhere around e1Jht o'clock, or seven or 

e1gtt o'clock .Sundiey night and said there was nothing that could 

in the ad that was set to go ~onday; so I cut a tape - five 

minute t:npt?. ..... think ;IOU havt? !1~ .JL CCJJ)~T or lt. ·rhie ls whet I 

ran in Hibb.ing and I ran it in Vl .rg:tni e. and I r1 an .t .... 1n .L I,, 

Eveleth. I think half e dozen times on aach atat1on on Monday, 

Q Do you want to look at these announcing programs? 

A That would help me. 

Q Showing you Contestant's Exhibit~ - correction -

Contestant's Exhibit F, ~hich is the program time. Do you 

those spots were mede - strike that. 

hfell, 1et•a see. I had a 

minute talk on 1lFVE. 

Witness: Eveleth. That ~as 8 ten minute talk~ I either 
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e mo~nlns of November l3t - that ia my reco11ection 

I ct1t th2t t:apE. 

f November 1st. ~ believe 1 made the tape - I may have 

befor~, but I don't think so. That played 

one time 0n NovGmbcr 1st. I th1nk the cen minutd talk played 

marked Contestant's 

1s the political announcements snd progr&ms ot' Mr. Fena and 

Mr. Bischoff beginning October 30, 1968, through November 4, 

Mr. Simonett: Th~re 1a no objection. The record might 

ahow that this ia the list we requested tram the radio manager 

ad over this station. 

i believe all or thes~ times were 
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ran the five rninuti;:t tape at one o'clock. I ran it at J:;~~). I 

7:55, 8:~u and 9:00 o•~iock, so I had five ao-called evening 

A No, it ndver want on 

cr11-0rt1Upon an ti,djc,utinm\G"nt Wt.io tl@d unt11 nine-thirt)" 
I 

o'clock A.M., Tuesday, Dec~mb0r lG, 1 

ceedings were had as follows:) 

, at which time pro-

Honor. Mr. Fen~ was on the stand ~est0rd8y and we have two 

we ~ould like to get on ~hG stnnd ana get them out 

.JOHN DU 

testified as follows: 

DlilECT EX.PVilNP,,TIUN 

Q Mr. Durfee, where do you llve? 
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~ I a~ & pr2ct1c1ng lawyer and public defender for the 

e entiro district? 

Q And how w~re iOU appointed to that job? 

and unanimous vote of the judges of 

Council of ~innesota. 

/\ On€ is in Cax,.l ton County 1 thr·ee are in Duluth., one in 

Hibbing and one is in Virginia. 

Q ~o~, with respect to the Hibbing aasistant defender 

pos1t1on, who helJ that post in 1907, do you recall? 

tr1r ,?lul vahi.11 .resigneo in December ot '66, 

rect::1 ved any reco,tL'fiendatiorrn prior to the time of the 
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A Ey Judge Chanak. 

Q Was lt tho pr3ctice or the JudBee to rnak£ re~ommendations 

t you made the appointment or ~r. Mathias. 

Q Now, prior to the time that G appointment was made cf 

requ~st or recommend appointment er Mr. Math1a3? 

you at any time about the appointment? 

Q In connection wi 

Q In connection ~1 :ln Ji to whom was 

ths.t madt=:? 

appointment was made t~ 



Durf'e:e - Direct \ 

1 
(-'.._) 

'CJ• 
Q est th0 ~ime by Judge Chanak? 

2 nt was tho ?1rot time l intervie~ed prospective 

3 cc:.ndidate:a 

4 Q How muny did y~u interview? 

5 

6 

7 

8 , but at thut time he was in 

9 Ca.1111 0:cnla on v:£c:.::..ticn 

10 

11 lng that appolntr:10:.mt of 

12 

13 th2t appointment? 

Shop in the courthuuse, and for a very~ 

and I don't think tbe a0G 

Q N0 one els2 contaci 
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Q Mr. Durfee, do you recall the date of the appolntm~nL 

of Mr. Randall as assistant public defena~r? 

A I am sorry I do not. I know it was in the wintertime, 

because I drovs up h~~& bnd the road~ ~ore bad. I can recall 

that. 

Q. 01' 196d7 

J;, l t could have bef;.n December or lS,67 tba t I had the 

1nterv1ew;a and :ln tii)~ e,~~U:'l~ p&rt of J;;;.;,rn.wr\v, 1968, that the 

appo1n tment. was rrtSthz. r_cha t is &ay r,:c,Jl l.f.1;;.; t1on. 

( Copy oi' let tEir mar-kt:ti Contest,21s' s i.'.Z:h1 bit 2 for 

1dent1f'1cat.1on.) 

Q Did you bring an_y o.i' your f1le 1d th ;;ou here today? 

Q Showing you ~Jhat hB(j been m.ar•k11:>d luntes·ceti's Exh:1.bit i:., 

which appears tc,i be a c~rbon cop:; or a letter l'rom: ;you to 

Judge Ch~nak r~l~ting to the as~1st~nt public defender, hibblng 

c,u:~ea. Do you r•6call it you wr·otc; :.1uch o. lcttet", and ia that 

your ;.iigna t;ure? 

J\ It is., and thtlt 1~ rdJ le:~i0r, ~,.::d. 

Q I think it wes rere~red tu ln t~citiG0ni yesterday. I 

nob ice 1 t is datec~ ,J an\.U:~l:"J' /-i, 19Ul. I .,::.;:n(;;;;it ii-, ·that would tie 

a typographical errov. 

A I think it would have to be. 

Q It ahould be 1966. 

A Yes. 
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~r. Simonett: We ~111 offer Exhibit~. 

understanding the d&t~ should be Januar~ 4, 1968. 

Q Do Jou know ~1at the pcesent salary 

Hibbing area ls, ~r. Durfee? 

Q You mentioned that ln the: I'l111nb ot such appointment that 

the practice was for recommen~atlonz from ;he Judges, that is 

Q I gather there ls a different practice at Duluth. 

Called as a ditness, having b~en ~ieat duly sworn~ 

testified as follorls: 

By Mr. Ryan: 
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Q Your full name. 

A P~ter J • FiUl VO.k1lll. 

Q Where do ~ou live, Mr. Mulvahill? 

A Hibbing. 

Q How old are jOU 

Q How long have you baen practicing in Hibbing? 

Q During t.rrnt time hav~ Jou held any public otr1ce·? 

Q And what ~us that? 

A One of them was the assistant puclic defender ~or the 

Sixth Judicial District. 

Q When did you nold that job\ 

A I believe it wad in ljbb. 

Q And how did you leave the job? 

A I resign~d. 

Q Prior to the time that Jou resign&d or at the time you 

resigned, d1d J/vu make an)! t''1::comtl1enda t1ona e1 the1" to the public 

I defender or to tne resident district Judge in Hibbing as to r 
:)'our preference for· tn0 ne~t~ tH~s1Sl--&ui.. public de1'ender? 

Ii Yes, i did. 

Q And ~ho did you rec~ruaend? 
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re comme:ndat 1on 

all. 

C 

Q fince your resi~nation as asaiatant public defender in 

~r. Simonett; Thcnk you. Tl1at is all I have. 

(~1tness excused) 

fiecall0d ad a witness, having been previously sworn, 

to hi~ n~w2paper - or to his ad 

which 13 in tra:nscr:lpt rorm :Si.no .identu·1ed as 
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or' it? 

a ten minute tape that 

Q So ;/OU 

evening or the daJ th~ broaJc&<lt ~r the next morning. 

Q Yes. 

run and which & discount of, I believe I uru, 11ot sure about 

this either, but I 

hale pri~e it you run 

or else get some spa 

Q ln 

A Hibbing Tribune. 

Q jas there anything that you 0ould do to answer Mr. 
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and you have to have your ad in Thursday at five o'clock. 

A ~'Jell, Sunday at probably about one o'clock - two o'clock 

maybe. 

establiohment, I quote: • I challenge Mr. Pena to cite one 

instanc(;;/ of a political appointmc:nt made for my benetit. But 

Zt.r. Fena, ot &ny appointments that might have 'been made in 

which Mr. Biachorr would beneiit therefrom? 

A Yes. 

Q And wnat are they? 

A Hls law .Cirm - his senior partne.r waa Assistant State 

Att.orn~y General. Hla law- '.~irm received tees from the State 

ot Minnesota during the pez•iod that iH: was .State Assistant 

Attorney General. The figures that I have been able to compile 

show that there were some - over twenty thousand dollars in 

legal tees that the Nickoloft & Bischoff firm received since 

about l9b~·. Although he dldn 1 t start until '63, I understand, 

this certa1nl~ inured to h1a benefit. Also there were 

travel tiXpense vouchers i'rom the State or Minnesota payable 

partner, but ~his employment certainly does benefit the 

firm, I think. 

Q ln Nr. Bischof 1.· 's ad he alt10 reters ·to appointments that 
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were maae. .s.. quote .Cron1 Exhibit O, paragraph c.,: 0 Appointments. 

the appointment that was made to till that 

I had bfi ~~sociate who was ~nplo~ed b9 me, a lawyer 

A ~ell, be ceme dltn me, r think, in 19j6 or '57~ 

makes that appcintm~nt. t t~at Girue it was Governor Rolvaag, 

matter or fact, th~r~ ~a~ u district judgeship that was also 

to be 1'111:.Jd in t;bis j'uaiciul ctis•trict., and it was a 

Judge, I believe. lt was understoo~ anyway the appointment 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

129 

would come frorn up here, and there were lawyers who were backing 

several people who were 1nt~rested ln that Job; but this is the 

practice in the bar. 

Q In any diutrict? 

A I believe it is. I have seen it happen around here many 

times. 

Q tiell, in ,~onniaction 'n'ith the appointment oi' Mr. Nas1 aa 

mun1c1-pal judge., what became of h1s relationship with you as 

an associate prior to tne time hi= was appointed? 

1~, ~1ie had to dis(;:ontinue practiclng together. Actually., 

it was not a benefit to me. 

Q What was tne result as far a8 your office is concerned? 

l\ ~'iell, l lost a m.an who gained all his experience in my 

office. 

Q So upon the appointment or I~r • .Nas1 to the municipal court 

Jour relationship with him was terminated. 

A As or the date of his appointment, and as a matter of 

f'act he dE;i'erred accepting it, as I .recall, because we were 

weighing this u1ing; and finally he rjid. It this is what he 

wanted, I was happy to help him, and I did help him secure that 

appointment, I think, along with others from this area - other 

attorneys, and even many other laymen. I believe he was 

endorsed by many DF'L' ers to r~eceive 'this appointment, but as 

·rar as getting any benefit from it, that ad could imply that I 

monetary benefit from lt. 
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Q Have you b~nefited at all from that appointment 

appointments that were maua? 

,A No. 

Q Did you contact L~~ public d~ ·endot' in connection witt1 . 

either of those appoint~ents? 

.. A No, I did not. 

Q Do you have any recollection or c0n~actlng any other 

A Na. I dla not. 

Is lt mere coin-

le judges and public 

del'ender·s. Jou cl mGmber or have you 
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ei thei• wi U1 i::it:ispoct to the public defender 01'• asaiatarn;. 

k Well, tom~ knowledg~, we do not set eny salaries for 

the public derc~de~s. ts far as distrlct judge's salaries are 

understand. 

it. 

that he was hired by 

ter the fir~t of tha y6ar in a.s I understand 

bbln~, and he did stay 

of his home. de had ~owe fllea trom my office. I needed a 

and 5omeone gave me Mr. RandalltB name, and I called him up 
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on the telephone. At that time he was clerking for the 

Hennepin Count~ District Jui:tges eis a law cl~r•k. I talked to 

him on the telephone rm.J he and his i,'iif'e u.t'f;ove up here. That 

was in - oh, I don•t ~now - October maybe or November. He made, 

I think, more than one trip up here. i took him deer hunting 

with me, 1 think, the firat or December or '67. 

Q In connectlon wi~n the ~ros~-range expressway, references 

were u,ade in Exhibit G ~nd H. ~~nen did you ti.rat initiate 

purchase dist:usaion with the owner of the rarm land locat,ed on 

Pi I staz'ted 'talking to her - to the H1ckes back in 19:;9 

or 1$,60, and we were at :.hat t;ime accumu1a. ting a number ot 

children and lt had been tn:;· idea tt:rnt I £a1&.ht want to live on 
.'\ 

a .farm. Whtm I vHmt to l&w 3chool., my wire and I lived on a 

would Just go in there and nose around once in a while and talk 

to her., and I had taken my n'i.CtJ out tcu:r'e., a,y kids, but then we 

of ch~nged our mind; but l kept stopping there 

alway~ liked it. About, oh, three or four years 

be.Co.re that I tried to vu3 a f ar'm 1n Clinton, and when the lady 

told me whnt s.);H;· W"cmted fotl tth~ purchase or" the tarm, I said okay. 
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I a.greed to pay her, and tnen she changed her mind i'or some 

reason. I ouppuse s~e thought something w&s going to happen 

and she'd bett~r h&ng on to it. Nothing ever did happen. I 

have Just alwa.Jrs becm i.m;ere1sted in ownin2~ a ta1"m. I own land. 

I ba.ve for- many ;,1ea.cs owned land 1n Balkan, whict1 is a township 

up north of Chisholm, ana i h~ve sev~ral forties up there. I 

have land. I don't knoh:. I own prop'Crt~'. I have· owned 

buildings. I bougb,;;; and 2•)1.i r11Sal ttit1tat.e all my life - all my 

111' e. In f ao t, I e·v.sn oougrrt propel1'ty bei:"ore I ~aa 21 years 

old and so.le.¼ it. I .fa 'C one time bought ~bout hale a block or 

property on tne raa1n ~tr0et of Chisholm right after I got out 

of nervlcc. This t1aa been part of my Lusineas. I bought 

property at 2;wun Lake·. I bought prope1.,t)' at Beat.1::-ioe Lake. I 

dickered around. Well, I bought anti sold property in Hibbing 

on the main street. I own a building on the main street of 

Hibbing. I lease it to 3ears JoeLuck. I had another building 

up until the first of the year - the first week in January -

and that i~ t;ht: building I am in. 1ie leased to s & H Green 

Staa1pa ,s1nci al~o -;:.o &not,hi.';.ct· lci_W:ier~, ~nd 1. got this building -

I lof.line·d a fellow :sou1e morH::J, u f1~1~nd., 8 numter o.C years back 

and 1 ~as in buJi.ine~s wit.ti :Jim. h'e had a hearing aid business 

, in ;3a.n Diego awj i'.,lkhorn., Ca11.t'orn1a. :.i.·•1rn business was i'ine, 

but ~he peopl-t' i:;nat had gottun into it 1'oul6d it all up., and 

ended up ~·ii tn ·c,1is fsllow owin~ m~ {'orty-1'1.ve hundred 

and r put a lien on the building, anti, unlortunately, 
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he and hia wife got into a divorce contest and neither of them 

would rnake pa:tments to the bank, the F'irst; i'lat:l.onal Bank, and 

they 1.·orecloaed and l either had to redeem or lose my forty-£'1 ve 

hundred dollars, so cne last day, one jear lat~r - the last day 

tor redemp't,1on - 1 want out anu l laid out thirty-three 

thousand dollars in uash and bought the building and sold it. 

Q Do you do a lo't or buying and solling of real estate? 

A Yes, I do. You b~t l do. 

Q Prior· to the t1me that you b~c,ur,e a mem'ber or the 
10 

11 

12 

13 

legialature? 

t. Oh, yes. 1 had urged a businessman in town who was 

next ~o the building to buy this building, und he wanted to and 

then he hesitated, and we have been c:.hilanood friends and I 

promised him, I said, &,,.~e-11, it' you ever want it, let me know 

and you can have 1 t for what I paid for 1v~. i'tbc,:;ut last re.11., 

he aald, 'l 1 am in positj on now· wi'H:re I can swlng to buy that 

building. Will you sell lt to mti?'j. I said sure, even though 

property had appreciatta a great deal in Hibbing since 1962 or 

'6.3 when l r.:.iougt,t Lhat building - rrH:1~:,,be tvsn '61 - and I sold 

1 t ~o him 1n J'anuary. l t i~ no c uncommon. r o.r me· to own property. 

am property poor sometime, I think. 

Q ln cormec tion w-1 th the J.' arm purchaiSe out near the airport, 

testimon~ yesterday from other members ot the people of 

cornmuni ty ~vhc ure owrh:::rs ol' that 1' a.rm with you. 

It Yes. 
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Q At the time .;1·ou purchased the farm, would you t;ell ua 

what, if any, plane you nad t'or it either rrom the standpoint or 

high~Y-a;y cjevelo_pment or anything. Did _you have any plans for it? 

J~ No. We just bougt1 t. this on a lark. 

Nevtlr. That ia th~ last pl&ce that they dould ever put 7 

a expressway in my op1~ion. de have ~o get these towns 

connected. 

A Chisholm, Buhl, M0untain Iron. 

Q What did you do, if anythin~, as far as trying to 

influence the location ot the expressway? 

leave Hibbing and go north,· and when it got to the Spudville 

Road, take orr east. The Spudville Road is probably four or 

f 1 ve milt:tS :nortb of Highway 37 wtiere the farm is. Chisholm 1s, 

1n turn, no~th ot' the Spudvill~ Road; and I took the position 

• as close aa possible to the towns. This would even put that 

expresswa;, i'urtt1ez' away .Crom that farm, if that means anything, 
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rf-\_1 

which I doh' t think 1 t does. £rut as i'a.r as the ad 1rnpl1ea and 

it baa been in the newspapers - a columnist wrote about that ad 

Mr. £1nar Karlstrand. 

Mi-. Simonett; Juat a minute. 1 am-going to object to 

,dtneas: l am sor'ry. I should have kr1own better. J\t 

any rate, the ao implies 1 did bu~ this farm with the idea I 

was goir~ to sell it to the at~te. Now, I have been very care

.t'ul during my leglslatiw:. career, and, in fact, either the first 

or second tex·m - I belicvi;; it was th..; first - my tamily owned 

some propert;y - my f ~trnu, ownecl son'1e property next to McCarthy 

Beach State Park. 

Q 

A It is up nortn oi' Hibbing tu;rE at Sturgeon Lake. He had 

either ten or twenty ac1·1e.s, all trees. You can't tell where 

the park encia a.no my pa~ s proper•ty began. The State Department 

or Parka drdft, billa down there ror purchasing property, and 

they draftEti a bill and had it introduced aettlng up the purchase 

ot that prope.1:,t:.:1; and 1 ~ent to my state senator - then 

State Senator Elmc-r Pcte.rson - and asked him to take that 

·property out, because I thought I would be severely criticized 

being a member of the legislature to have property owned b 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

15 

16 

V 

137 

cvar pay for that land. We have had that 

t, l beli~ve, iG twenty-riv~ hundred dollars, 

and thl3 lu ten ¥2ar3 ago they would have paid a great deal 

; &~G that has been how careful I ha~e 

term ad a legislator? 

"During 19t7 alone he 

0ould ,you tell ua what kind or cases these 

0m, and elucidate a 
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sometime during the fall of 196~ - there wasn't too much talked 

times. 1 rias appointed 1o~n or Stuntz attorney. The county 

going into a lot o detail, th cao~~ ~,er0 settled. I was asked 

to take the cas~ on co~tlngency. 1 was irst asked to find 

local lawyers lfi t~wn here who had had som~ experience in these 

casea, &nd after consulting with hiin, I believe I reported 

dollars. trhey took tiw posi tlon t:h~y didn't really want to 

the Village Oi ibbing 

tho Suprem~ Court anu with ch0usanas of doll~rs spant 1n attorney 

fees, and tne township Just w~untt in thia position. I wrote a 

letter to trw ia bbing 

this v~luati0n, ~ 

county puroued it. 

~rnd the biggest stake 

~oulu c~re to participate 

31rm~n of the board that said 

.fter a while, the county decided it 
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recommending the case be dropped. In spite or this - well, in 

the tac~ or all this, l got n settlement. I negotiated a 

se,ttlement fol" a long period of time Aiith fJir. Manthey, who is 

attorney tor the Pickands-Mather Co. and Mahoning Ore & Steel Co.• 

and I went back ~o the board and 1nform~d them or tne situation, 

recomm~ndtd ttH~ st=ttlement, and told them. even though the 

con,tlngency norma113 1s orie-thl1"d, that in. view or"' the settlement 

I would charge one-fourth. I don't know if I told them I was 

going to pay out any legal consulting fees at that time, but I 

did pay out f1Vcl bundred dollai')s to a law~er that I met with 

about this caae; and I feel my client, the to~n board, was 

satisfied with my fet!. 1 i"eel it waa a reasonable tee. It 1a 

common for a.t toilney s to charge a third or a tour th tor the 

recovery or money; and it 1s in the nature of the law business 

that aome cases are eaa~ and oome are hard. I wouldn't call 

this one an eaay case. 

Q What haa been the experience of the Village of Hibbing in 

their case or a similar nature? 

A 1 under':H;ood tbey spent J\)1."t.:;-tiighc thousand dollars and 

didn't get a dime_ Now, 1 have never verified that, but this 

Just what I have been told. 

Q In tne.: cou1'se ol' Jouz~ pr;Z;u;; tict: ot law in the Village or 

Hibbing and in this ~r~a, have you done any other governmental 

Mr. F
1

ena, f'or which ;y'ou have, received no compensation? 

A ·well, 1 could almost say the legislature doesn't pay ver 
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much, but I waa appointed to be Unit~d States Oovernmen~ Appeal 

Agent. 

Q And b~· whom W(;;r,e J'OU appointed? 

A ~rhut appoint.mt;nt. ~vus made b.;l ir11esldent E:lsG:nhower, but 

I believe the local congreesme.n recomniend~ or suggests., and this 

Job is to repres~.nt and advise youngsters in any problems or 

controversies they have with the Seleutivt Service, and there 

is no compensation, no expense. 

Q How long have Jou had that J0b? 

A I guea about twelve ieara. 

Q How extensive is your work in that Cield? 

A Well, I ~epresen~ed a lot of kids. ~any, many come to 

my oi'f1ce and I advise them. I have tak~n appeals and filed 

dozens or appeals or :.i1rong clasa11'.'1cations. 1 have had many, 

many conf'erenct.·s with l~he per•sonnel at tne drai' t board. I have 

had long dis•cance te·le,.Jfwne calls to tbe state director in 

behalf of these youngsters. I bcli~v~ l want to set the record 

straig,1t. 1 belie-Ve in getting paid when l ii'ork, but this Juot 

happens to be on~ of thoae ncn-payin.J., JoL:J. 

Mr • .Hyan: Tna..t is all. 

(Canvas for primary election m~rkea Cuntestee•s Exhibit 

3. canvas for gene·.ral elec.tlon mar-ktH.1 Cont.us tee• s EXhibi t 4, 

copy of ahetot 1i, or prima.cy CiHlV.fl~ marked ~ontestee' s Exh1h1 t ~,. 

ol' she€·~ h21 o . .t genf:r"iil € 16c ti on canvas ma.t'"k<i:d Gon-

Exhi bit b for 1dent1ticatlon.) 
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Mr. Simonett: We will offer in evidence the following 

exhibits: First, ~ontastee'a Exhibit 3, official canvas of 

the i;t. Louis County Canvas _Board for u~H.: primary election of 

November 6., 1968; Exhibit .q, official ~anvas of the St. Louls 

County Canv,iB Botlrd of' tht;· general eh::etion o:i.' November S; 

Exhibit ::i, whl.·ct1 ls a photocop)' or ah~E:,t illL!~ oi" the primary 

canvas; and f,,AJdbic b., whicii is a photo,cop_y of sheet 7;'21 out 

of the off'icia.l canvas t'cH' U1e gemeral e·lcction. Putting in the 

two copie& is aimpl~i ror conv,eni,snce in r•ef'err.ing to that 

pertinent portion of the offi~icl canvas ~e are interested in. 

"1'1r. ayan: No obJection. 

The Court: Received. 

CJCSS 1£XJH'1INiflION 

B;i Vir. Simonett: 

Q I take it, ~r. Vena, you do not contest in this action 

the count a1."r1vcd at b;, urn 0anva31ni:;:; boar-d of ,3t. Louis County. 

In other wordi$., ~ou a:r~e not rHi~re asJ:1n6 for; a t•ecount ot the 

votes, but rat,hei:' -

A I wouldn't mind b&vin& one. 

Q ~-Jell, perrH,:ps ~hl1., but, ic that wriac ~y-our la11suit is about? 

A I.f there L, a possible lHl:J 1n t.i~'-' pl~H:idings I could have 

that, I would like it. 

Q Well, are you dlaputin~ that che vote count in the general 

election as arrived at by tne canvasing board was 10i412 total 

votes for Mr. Bischoff and 8,~03 ~otea for you? 
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A Well, since then I have received a report verbally, and 

I have not had an opportunity to check it out, that in two 

different precincts there were more votes than registered voters. 

Q This 1a something you heard. You say you haven't checked 

it out? 

A That is right, sir. 

Q Well, ml' point at this time though 1a do you agree r:1that 

the canvasing board tound 1$ that you were 1,809 votes behind 

Mr. Bischoff'/ 

A Not in view of tne information I received, I couldn't 

agree to that. 

Q All right. Excuse me. My subtraction is in error. I 

guessit ia l,909 votes. 

A Either figure. 

Q Now, you recall the vote in the primary election, Mr. Fena? 

A No, I don't, sir. I think I got 4,478. 

Q Yes. Well, wr,atever it; ls. 

A Mr. Spanish got ~,200 and I got 4,400. 

Q Whatever it ta, are you disputing nere now the vote count 

in the primary? 

A 'l'he ini"ormation that I have referred to the general 

so I suppose in the primary that this could be checked 

and until I check it out - I received this trom a very, 

reliable persori - and 1ntil I check it out, I do not concede 

this is corL .. ec't. 
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Q All right. Hight now though in talking about the results 

of the prirr.iu\y tltc tion, and that was h0ld on September what, 

the 9th'i• 

A l don't recall. 

Q In th€ b .. fcd Legislative· District, Ui~re ar·e two legis

lative aeats for state representative to be filled. Ia that 

correct? 

A Rlgbt, sir. 

Q So in the primary there were five candidates? 

l{ Right. 

Q .,,hat ,1t.n·e; tbeir· name·s'? 

A Myself, Ja.ck Pena; Loren Rutter. 

Q You two were the incumbents? 

A Yes, sir. Barnei· Bischol'f, John ;Spanish, Gordon Noyes. 

Q And I suppose that you were interested in the results 

or the primary to give you some indication of how voter opinion 

was going? 

A uh, I nevt;r put too much stock in prima:r•y elections; not 

in &n at-large race llt<e this. You have to read them a little 

dii'f'erently tban if it were just t~·o ;:H:::ople. 

Q ls it true that in the primar~ your vote count in the 

of St.untG ~,aa less than ~r1a t o.C M.r. B.ischot't? 

A I believe it waa. 

Q And was 1 t ltss than !'11r. Ei achot'f' a in you111 own pre cine t? 

A I don't know. 
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Q I auppos~ the record would show that. 

A lf it is an accurate record. 

Q And what ls Jour home precinct? 

A I aon ' t k nor,; . 

Q PardOff:' 

;\ l don't know th,2 .numb~rl, rig,1t of'i'-band. 

Q You are 1.n what; totJnship or -

A Well, ~ aw in Hibbing. I vote at the Co-Operative. I 

must be in - frankly, 1 don' t know m3 uumb6r. I think 1 t is S. 

Q I don't think I know mine buck home, but after the 

primer~, didn 1 t your opponen~ publi~ize from time to time that 

the results we.r-e tbat you o:ld run t1chind in your home dist.riot? 

In fact, in the twenty-five precincts in your home area in the 

'11own oi' Stuntz. 

A I can't r~call what he published. 

Q 1liuit w&sn• t .somethir1g tbat ;you l,;;;lt if' he did aay to the 

voters thc1 t you n~·edcd to check one wa:,y or- another•? 

A I don't recollect that he aaid tha~. 

Q, Hell, de, ;you r-ecull dlak1ng anJ.r i-:tnalyais o:C the primary 

vote so that you could plan ~our campaign tor the general 

election"? 

A No, not really. 

Q Now, in your campaign,~ suppose you had some of the 

uaual posters, cnrds. 

A Yes. 
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Q Would you attend various meetings, talk to parents, 

rallies? 

A I have attended meetings, yes. 

Q This i'V\:>u1d be H !f\lord oJ' mouth c3mpa,ign 8S well a.s 

campaigning that ;!mu le~. appear in the nt?.Wspapt!rs or over the 

radio. 

fl I suppose you might call it that. 

Q There would be press rel~ases that you would issue. 

Q And, or course, the custom~ry ad. 

tion.) 

Q. Showing you what has been marked Contes tee• a Exhibit 7, 

can you identify it for us. 

ft Well, it is a political ad. 

Q It is s, tull ·pa.g 1e ad and I think tri thls caa~ .1 t waa 1n 

the Hibbing Daily Tribune. 

A Yes. May I see it. 

Q Oh, sure. ~11 I am asking at this oolnt is tr this la 

one o.f: the ads. 

l It appears to b~o 

Q Do ",y'OU have ,;3n~l doubt? 

A Do I have wh~t? 

Q Do you have any doubt about lt. Ynu say it appears to be. 

describe as a full page 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

FerH:1 - Gross 

po11 t1cal .2AQ. 

c will off6r ~xhibit 7 in evidence. 

you know whether you published that 

I don•t 

, Sxhlbit 7 which is in 

creni ty 11. uo you see that there? 
I,,,, 
J. !,,, • 

ln Gome ur your prc~3 relsaaGs when you announced that 

were going to run ror 

A I believer did once. 
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Q And do you know or can you recall i? you referred 

specifically to ~/our membership on tirn Judiciary Committee at 

that time'i 

A I probabl~ did, but I don't recall. 

Q I gather rrom ~tiat you told us a little earlier that the 

A well, your appropriation co~aittee is the one that - it 

is no nux-)dle .f'(.,r any judg~' s bill to get througf1 the Judiciary 

Q My point is ai,.e the app.ctoprlation bills in the house 

routed through the Judiclar~ Committee, ,the appropration billsi 

fl, Oh" no. 

Q Or bills that might deal with salary? 

Q Well, Judges, district d~fenders, public defenders. 

Com.mi ttee that I k.no~: of. 

Q No, but the, funds .Cor it -

Q Now, 1;- you look at the ad, Exhibit'/, again, it refers, 

does it not., to your t.muv.t'semf2nt b;.y Lho D.i?L House caucus. 

A I don• t .3ee that on iHt.re. Ttrn t L1 a di.f"f'erent ad, 1sn • t 
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Q It might be. 1 don• t see 1 ·t there either. Did you ever 

in your campaign ,H.iv0rtizlng t.hougri mention your endorsement by 

the House DFL Caucus? 

A Yes. 

Q What group ia that, Mr. Fena? 

A 'that is the DiL legislato.x~ in the houae. 

A, Yes. 

Q Well, 1s that a group that has formal meetings of aome 

sort et which they handle matters like endorsements? 

A l don't know lf they have u i'o.t'mal meeting or not. 

Q ½ell, can you tell me the particular meeting at which 

you received this endorsement? 

A. No, I cannot. 

Q Or where the meeting took plaae~ 

J.1 No, l cannot. 

Q Do ~ou know if there ~as auch a meet1n~? 

Q You ~ere in att8ndance at it? 

A No. 

Q Do they Keep mtnutea of these caucus meetings? 

A I don't know, probably. 

Q Do you know 1: the minuteu ~ould show Lhat? 

A I don't know. 

(Political ad marked Contestee's Exhibit 8 for 
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a that you used during 

11 

In ',ibich you do 

mention ~rnur 

letters from the 

you had been endorsed by them? 

~ No, but 1 rccei~ed verbal notiric~ticn from Mr. Fred Cina, 

n:i.zntlon? 

tA, ~e are non-partisan 

·~n you t'lrst 

L house C~ucua and 

the oth~r ia the Conservativ~ ~ ~su us, and then each one 

spe&ker, someone to be 

, ttese are really not 
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party organizations. Although in the main the Conservatives 

align the~ael~es with 

be Democratic .£•'armer-Labor r·ar•ty. 'Che~J arc not ln tha-c sense a 

true part.y t:H•ganizati.on., bu'l; pr,obatili Qt~arJl. 

Q Well, it 1s wn~t le aays lt is, I muppose, a caucus to 

help oI•ganiz,$. 

A This is the purpose. 

Q 'well, did you conside:r that fi€0 tt:'lng a phone call, t11at 

this amounted to an ,andorsem~nt; 't1y tilE; part~·, the D~'L Pa.rty'l 

A .t~ phon~ call 'l 

Q Well, ;you said i'rom the House /1:ilnorl ty Leader. 

A I waa verbally notified. If I said phone call -

Q l am 30'!'1-.,Y. 1 thin.k ;.you di{i sa:.l V0l''bally. 

Ii It wasn't a phone call. 

Q l;'.,ell, it i1a.sn' t the 6Jr·c1 .ltist.r,tct 2VL P2Lr1t;y endorsement 

either, wtrn l t T! 

A No, sir. I never claimed it was sithe~, did I? 

le the 1eg1s1a~i0n to give the attoPney 

general power to a~t in consumer rraud eases? 

A l don't recall., no., spec1fieally. 

Q Well~ I think I was rererring to 7 again, your ad, the 

ru11 page ad, in which yuu m~ntioned the attorney general was 

given power to ac~ in eases or unlawful trade practices which 

amount to consumer tr~ua. 
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A· I don't know exactly without checking the house journal~ 

Q 

Q 'T 
.f.. 

I 

1 

,.11 

tbe 1fr,Gls1a.t::lcn 

and public employees? 

DIREC,.: 

, wh1ch I suppose you 

handle the le3islation 

J it published with 

line with widows pensions 

I leglslat1on. 

t I may call on 
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A Elmer Peterson. 

hav~2 you he,ld poll t:lca.1 o.rr1ce'? 

State Repreaentative and State 

e yaars 1941 and the 1961 aeasion. 

stets senator in the •61 session from 

the -

Q l l, ~as that or 1959? 

t ~oLlld lnclude property near what is 

If I int2rrupt here a moment. It 

have eny ~nd all information 

11 make no objection. 
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Q (Mr. R~an) Mr. Peterson, at the time the park bill was 

proposed, did ~r. contact JOU at any time involving that 

sGnt:.ttc and 

that a proapec ve eenatur iu a~k0J to Jpon~or it, which I did 

in this oas~. l~ th~n 
. . 

there 1 t is PE;.C err~d t;:c} tiH~ t inan .. ;t<; 

Q JUl right. what did Mr. Fen& 1scuas with you at 

the time? 

scussed a portion 

time that n0 wou ae he ~aa fearful 

L 

pr0pert~ that was 
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person who would take 1t out; that I, ot courae, as a member 

ot the committee, moved that such a thing be done. 

Q Was that done? 

A Yes, sir. 

Mr .. Ryan: That is all. 

CROSS EXAMINATION 

By Mr. Simonett: 

Q I gather, Senator, that Mr. Fena was aware then of 

what public opinion might be or questions that might be raised 

bJ the public by reason ot the fact he was then a state 

representative and hie own land might have been involved or 

conceivably could have been understood to have been involved. 

A I don't know about Mr. Pena. I do know he came over to 

me and asked that it be stricken from the bill, and I might say 

at that time I didn't even know the parties concerned in the 

bill 1teelt'. I know a bill waa brought to us and it Just gives 

boundaries and such, not owners, or anything, and that ia the way 

the bill 1a introduced; and I did not know who was interested 

or the parties concerned in the bill at the time; and ao when 

came over to me, I waa apj,as,t, as you well know, and said thia 

a matter that the parks department and director would have 

iron out, and that we did. 

Mr. Simonett: Thank you. 

(Witness excused) 

The Court: I see it 1a twelve o'clock. We will recess 
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then until one-thirty and start right then. 

(Thereupon an adjournment was had until one-thirty 

o'clock P.M., Tuesday, December 10, 1968, at which time pro

ceedings were had as follows:) 

JACK PENA 

Recalled aa a witness, having been previously eworn, 

testified as follows: 

CROSS EXAMINATION 

By Mr. Simonett: 

Q ~r. Fena, as the campaign for the general election 

reached about the last two weeks, I take it you were continuing 

to publish your newspaper ada. 

A I don't understand what you mean, continuing. 

Q The type of ads like 7 and 8 that are in evidence here. 

A I think that that smaller ad that you showed me was in 

the last 1aaue of the Shopper, wasn't it? 

Q I don•t know. You did pu~ an ad 1n the Shopper as well? 

A· Could I look at one or those copies or the Shopper? 

Q The only point I was interested 1n was did you have any 

n·ewspaper advertising for your campaign in any ot the papers 

within the district within the last two weeka. 

A Oh, yes. 

Q That is all I had in mind. 

A Exa.ctly when this Exhibit 8 went in, I don• t know; but 

think it was in the last November 3rd and 4th issue of the 
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1 Shopper. 

2 Q And did you make any statements to any groups or to any 

3 people you met on the street or otherwise mentioning Mr. E-ischoff 

4 asaoo1at1on with the Savings & Loan Association o.f Hibbing? 

5 A I might. have. 

6 Q And also the matter of the Mortgage Redemption La.w? 

7 A Yes. 

s Q --legislation, that sort of thing. 

9 A Yea. 

Q And was it some time in October also that you asked ror 

a debate with the other candidates? 

A I can't remember the date, if it was in September or 

October, but I wrote a letter to all the candidates after the 

primary and asked to debate - tor a debate, and I asked - I had 

written to, I think, the Hibbing Chamber or Commerce, the 

Hibbing Junior Chamber of Commerce and the Chisholm Chamber of 

Commerce asking them aa a public service to arrange for a 

Q And Mr. B1sehotr rejected the idea or the debate. 

A Yes. 

Q The idea for the debate initiated from you, the 

.incumbent. 

A I was asked by people• it was suggested to me by people, 

friends, to get a debate. The idea really didn't in that 



Fena - Cross 157 

1 Q I meant it in this sense, was the idea or the debate 

2 suggested by Mr. Spanish, Mr. Rutter,or Mr .. Bischotf. 

3 A I believe that Mr. Rutter said that he would debate. 

4 Q Well., was that after you brought up the aubJeet? 

5 A I believe so. We may have discussed 1t before that, but 

6 I couldn't swear to it. 

7 Q Okay. Now, you have been a representative from this 

s area for five terms, haven't you? 

9 A Yes. 

10 Q And that would be since 1958? 

11 A That is right. 

12 Q And was it du.ring th1e time ot your service in the 

13 legislature that you did practice law with Mr. Nasi? 

14 A Yea, 111r. 

15 Q I think that you pointed out in your direct examination 

he was then appointed municipal Judge. 

A Yea, but he came with my office bet'ore I was elected. 

Q Yea, a.nd was w1 th you art er you were elected as well. 

A Right. 

Q Is the municipal judge's position in Hibbing a part•t·tme 

Job? 

A Yea, sir. 

Q It ia not tull-time? 

A That 1e correct. 

Q However, he chose not to remain with your 1."'irm atter he 
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1 was elected. 

2 A It was mutual. We discussed it and we both Celt that 

3 because of' the fact that I do make a,ppearances from time to 

4 time in municipal court that I wouldn't be able to 1.t' he was 

5 in my ot'fice. 

6 Q The only point was he did leave the tirm arter he was 

7 appointed. 

8 A That is right. 

9 Q I think I said after he was elected. It was an 

10 appointment. 

11 

12 

13 

A Well, he was elected too. 

Q But originally 1t was appointment. 

A Yes, sir. 

Q After he lett the firm, were you then a.lone or did you 

have someone with you? 

A Well, 1 was alone tor a while. 

Q And the next person to come into your r1rm was who? 

A Mr. Robert Mathias. 

Q And you recall about when that was? 

A It was around November. 

Q Of what year? 

158 

A 1966, I think. It is difficult to remember these dates. 

Q I understand. Well, we are right on the year, are we, 

in the late fall most likely? 

A I am pretty sure, yea. 
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Q 'rhen I think as the record shows he was appointed then 

assistant public defender 1n the Hibbing area some months after 

that. 

A It was ai'ter he oan1e to my otfice, yes. 

Q Some months after? 

A He was appointed around the r1rst o~ 1967, so whatever 

it waa - how long it was atter he came to my onr1ce, it could 

be a month or month and~ helt' or two or two and a half months. 

I didn't check that. As I sit right here right now, I can't 

say. 

Q That is good enough. In your Notice of Contest, you 

point out that this position is not that or public de.render 

but of assistant, public de.tender. Is that true? 

A Right. 

Q You consider tha.t discrepa.ncy to be a serious one? 

Ii No. 

Q Now, the salary that Mr. Mathias received., <:!1d tr.et go 

into the firm or was that kept separate? 

A That went into the firm. 

Q Here again that was a part-time position, the public 

defender Job. 

A Yes, I would say part-time. 

Q Then Mr.·Methia.s resigned, if my notes are correct, about 

end of the year in wnich he was appointed, probably late 

December or 1967. 



A I don•t know. I heard that testified to, and I don't 

dispute that, whatever it was. Whoever it was teatii""ied said 

that, but when he let't my office, he was still the assistant 

public dei'ender. 

Q He still remained in this area tor a little while on 

some occaaion? 

A He didn't know whether to take an offer he had in 

8 Duluth or go on his own here or maybe with somebody here. I 

9 d1dn't ask him too much about it. 

Q Now, at this time that he lett, did you have a third 

member of your f'irm then, Mrs. Gail Murray? 

A At the time that he left? 

Q Maybe I should put 1 t this we,y, ls there a Mrs. Gail 

Murray that is a member ol' your tirm? 

A Yes. 

Q She 18 a lawyer? 

A She works part-time. 

Q Part-time for you? 

A Yes. 

Q Or with you? 

A For me. 

Q Do you know when she Joined your tirm? 

A I could check that tor you. It may seem odd that I 
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remember it, but I don't. I do not think she was there 

Mr. Mathias lett, but 1 may be wrong. She worked two days 
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a weE:k ror me. and once in a while - she sat in on one trie.l -

one two-week trial - with me here in Hibbing last June. That 

1a the longest she worked. We~1ed that case, I think, ten 

days, but she was 1n on that caaeJ but otherwise she Just 

worked one or two days a week - mostly two days a week. 

Q Well., do you recall any discussion with her about the 

possibility ot she being appointed as the assistant public 

8 defender? 

9 A No, air. 

10 Q Then Mr. Randall Joined your r1rm when? 

11 A It seems to me toward the end o.r November o!' •67. She 

~ was there before him, wasn't she? 

IB Q I see Mr. Randall isn't here so we can't confirm that. 

All right. The point is Mr. Randall Joined your firm.. in, I 

think you told us this morning -

f!, I thought it was November or December. He came up here 

during deer season. That would have to be in November. I 

didn't hire him then. I think he came back another time and 

then I agreed - or we got together, you know. 

Q Well, my notea indicate that you testitied this mQrn1ng 

that Mr. Randall sta.rted practicing law with your firm on 

December lat, 1967. 

J:\ That would be about it. It could be a few daye be:rore 

or a few dayo after. 

Q And then when he ,1o1ned the L~h"m, di.d you have ony 
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1 discussion with him about applying for the Job of assistant 

2 public defender, which was now vacant because Mr. Mathias hnd 

3 lett? 

4 A No. There wasn't a vacancy as f'ar as I knew. 

5 Q Mr. Mathias was still the public detender at that time? 

6 A l believe he was. To my best knowledge, he was still 

7 in Hibbing then, I think. 

8 Q Well, then when Mr. Mathias left, did you have any 

9 discussion "w1 th Mr. Handall about applying tor that poai t1on? 

10 A I don•t believe I did. 

11 Q So rar as you know this was something that - well, did 

12 you know he ~•as going to apply'! 

13 A I don't know if he told me before or after. 

14 Q Do you know 1r he did apply? 

15 A Yes, he did apply. 

16 Q Have you ever seen any letter or application? 

17 Pi No, I don• t think I did. I don't recall seeing any 

18 letter or application. 

19 Q Do you know to whom he would have made the application? 

A No, I don't. 

Q So you are not sure whether or not you learned about 

Mr. Randall's appointment or - strike that. You are not sure 

whether or not you knew Mr. Handall, an associate in your offJ.~e, 

had made appl1oat1on for the assistant public derender 9 e Job 

betore or after he had done so? 
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1 A I am guessing now, but he probably told me before. 

2 Q And you do not know how he made hie interest in the Job 

3 known to either the public defender or the local Judge? 

4 A I don't recollect. 

5 Q And at the time Mr. Randall Joined you, he came f'rom 

6 clerking down at Hennepin County. Is that right¥, 

7 A Yes. 

8 Q And about how much trial experience had he had then 

9 before he got this experience? 

10 A None that I know. He had Just gotten out of law 

11 school, I think, not too long before. I think Mr. Mathias 

12 had Just graduated from law school too. 

13 Q Pardon? 

14 A I think Mr. Mathias had Just graduated from law school 

rn the summer before. 

Q When Mr. Mathias was appointed assistant public defender., 

do you know whether or not he made application for that Job? 

A I didn't find out until this election contest started 

that Pete Mulvahill had recommended him. 

Q Do you have any recollection or giving any assistance 

to Mr. Mathias in applying tor the Job of assistant public 

defender? 

A No, I don't really recall. 

Q His case would be much similar then to Mr. Randall's, 

apparently he Just did 1t on his own. 
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A I don't know what they did, except that they wera 

appointed. How they applied, I didn't pay that much attention 

to 1t. 

Q All right. Now, reterring to the Shopper ad, the last 

time there was an opening on the municipal bench in Hibbing, 

the appointment went to a member ot Mr. Fena.•a t'irm. 'fhat 1s 

essentially a tx .. ue statement. 

A No. we had parted company. He wa.s appointed, I think, 

after the 1·1rst of the year, and we had parted company the last 

of the year. I suppose you might say in essence that is 

technically - it may not be correct, but it is true in a sense 

he was with my tirm when it was indicated he would be appoin·ted, 

but he was actually not sworn in until after he lei't the firm, 

if you know what I mean. 

Q The next sentence in the Shopper ad, "More recently, 

on both of the last ·two occasions that the public defender job 

in Hibbing was open, it was a.warded to Mr. Fena's firm." rs 

that essent1.ally a true statement? 

A No. 

Q Why isn't it? 

A I don't think it was a.warded to the C1rm. It was awarded 

to the individual; and like when Mr. Mathias lert., he still 

continued to be public defender. 

Q It would be more correct then you would say if it was 

than awarded to Mr. Fena•s firm, the appointment was made 
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1 to an associate who was a member of your tirm. 
2 A A member of1 the f1rm, yea. That would be more correct. 

3 Q I take 1 t Mr. Randall• a salary aa assistant public, 

4 de.render is also part of the firm income. 

5 A Yes. 

6 Q. Now, do you recall when you we1•e appointed as attorney 

7 tor the Town of Stuntz? 

8 A I think it was January lat, or the t•1rst meeting 1n 

9 January, wh1ch might have been the 2nd or 3rd, or whatever 1t 

10 is, or 1966 - maybe •65. 

11 Q Is the Hibbing-Chlsholm airport within the Township or 

12 Stuntz or not? 

13 

14 

, 15 

16 

17 

A Yes. 

Q And does the airport -

A I believe it 1s. I believe it is, but I will check a 

map after, and it I am wrong, I will tell you. 

Q I wonder if the map 1n evidence would do it. 

A Yes. 

Q Mr. Eiaohoff says he doesn•t think 1t is within the 

Town of Stuntz. 

A It is something we ought to know, but t'rankly - I think 

it is, but yet there 1.s something that makes me think it 1sn• t, 

and I don't know what 1t is. It must be in the Town oi' Stuntz. 

baa to be, but you can't tell trom with this map. I am sure 

ls 1n the Town of Stuntz. 
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Q Okay. How !'ar is the airport from the municipal. limits 

ot Hibbing approximately? 

A A mile or two. I don't know. 

Q Pardon? 

A A mile or two. 

Q And is that on Highway 37? 

A The airport? 

Q Yea. 

A Yes, sir. 

Q Highway 37 then leads trom Hibbing and goes where? 

A Goes over and hits #53, and then you can either go no~th 

to Virginia or south to Duluth and areas that way. 

Q But to drive from Hibbing, 1t is a mile or two out to 

the airport and you take Highway 37 most likely. 

A The airport is more than a mile or two. well, from 

down·town it is several miles. 

Q All right. Now, 1t 18 true, I take it, that in July, 

1965, you together with three other gentlemen purchased these 

13 forties or land. 

A Yea. 

Q That ls land I think about which you have alr~ady 

testified to. Your partners in that venture were Mr. Williams 

and Mr. Reed and Mr. Chamern1ck. 

A Yes, sir.· 

Q. Allot whom test1.t'1ed. And Mr. Reed, is he a member ot 
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the Housing and Hedeve lo,pment .P,u thor1 ty? 

A No. He works tor them. 

Q He works tor them and you are counsel tor that Authority? 

A. Yes. 

Q Has that been newly created or recently created? 

A No~ 

Q That has been in existence about how long? 

A. Ever since I can remember after the war. I think Hibbing 

9 started back about maybe 194~ or •45. 
10 

11 

Q You have been att;orney t*or that Authority how long? 

A .Five or six years. I oan•t remember. 

Q And the other participant 1n the purchase or the property 

13 was Mr. Chamerr,ick, who is a member or the Town Board ot Stuntz • 

.A Yee~ sir. 

Q I think Mr. Williams referred to that purchase as it 

might be used to make a deal. I forget what the testimony wa,s -

some aort of business deal later on. 

A I don't recall him saying that. 

Q My recollection isn't too clear either. You referred to 

it this morning as you bought it ror a sort ot lark . 

• A Maybe tha.t was a poor choice 01' words., but I can't why 

you buy anything. There was no det1n1te purpose in mind 

hoping it could be developed maybe - a hedge against 

1'l!'lat1on or wha·t, and I own land. I like land. 

Q All right. The north line of the tract which you 
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purchased,. does that border Highway 37? 

A It is part ot 2 forties that border Highwa)' 37. 

Q Actually wouldn't it be 2 forties less only about 125 feet 

A No. I think there is 100 some feet off the west edge or 

5 the l forty, and then there is a piece ott the east edge or the 

6 other forty. I don't know how big that is. 

7 Q Now, also, I think you have been active in the develop-

s ment and expansion of* that airport which is near your property. 

9 A In what way? 

10 Q Well, I am not sure. I think your ad mentions - your or1e 

11 ad that is in evidence mentions among your accomplishments some 

12 legislation Cor airport expansion. 

13 A Yes. 

M Q And the airport has been expanded. 

15 A A runway has. It has been expanding ever since it 

w started. You are talking about the last couple or years. 

Q The last couple of years. 

A Right. The runway wa.s extended. 

Q More land purchased 1n order to do that? 

A I think they did, yes. 

Q. And you also., I believe, have had an ownership interest 

in the Ra.nge ,Fl:;1ng Service wh1eh operates out ot the Hibbing 

Airport. 

A I did. 

Q Was there also talk too or getting a liquor license ror 
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1 the airport? 

2 J\ 'de were asked to introduce legislation by the Airport 

3 Comm1as1on. 

4 

5 

Q That would require legislation under the state legislature 

.A Right. And there wa.s a resolution passed - must have 

6 been a resolution passed because they have to have one for every 

7 local b1ll, and I think the I-libbing-Chisholm joi.nt Airport 

8 Commission - again I am not pos1t1 ve - but I think they would 

9 be the licensing author1 ty, and that was about - I forget what 

10 

11 Q In your Notice of Contest, Mr. Fena. 

A Could I have a copy of that? 

Q Yes. Page 5, top paragraph, B, you state there, do you 

not, nThat the a1:rport highway was never considered by either 

Jack Fena or the highway department, nor by anyone else to the 

knowledge or Mr. Fena, to be the route ot the cross-range 

expressway". 

A You are just reading half the sentence now. 

Q First ot a,11, that is what 1t says thus far, 1a it not? 

A Yes. 

Q "Nor did Mr. Fena actually become involved 1n any project 

place th~ cross-range expressway upon, at, or anywhere near 

prope~ty above referred to". 

A Yes, sir. 

Q Well now, the Shopper ad that you are contesting here 
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does not mention the highway department, does it? 

A By 1mpl1cat1on, it certainly does. 

Q Does it mention that expressly, Mr. Pena? 

A The way I read it, this ad says that. There is only 

one agency that builds highways. For the range expressway, 

that would be the highway department. 

Q All right. Does the Shopper ad expressly mention the 

highway department? 

A Are you asking my opinion? 

Q No. I am asking you what the ad expressly states. 

A Well, I interpret it that way, and that is the reason 

12 for the answer on page 5 that you reed - paragraph B which 

13 you read. 

M Q I suppose the ad speaks for itself, but does the ad 

expressly use the ',words that 1 t was a highway department that 

was considering -

A No. 

Q. --the airport highway as a possible alternative route 

ror the expressway? 

A By implication, yea. 

Q All Pight. By implication. Does it do 1t expressly? 

170 

A If you read the ad from its four corners, I would say yes. 

Q But expressly, I mean does the word '1highwa.y department" 

1n the ad? 

A The word highwa.y does, so I am hal.f .right. Maybe the 
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word "depat'tment 1

·i doesn • t, but 1 t does imply. 

Q J\11 right. Now, you. say 1n your Not1.ce o.e Contest you 

never considered the airport highway for the cross-range 

expressway nor the h1ghwe.y department, and you also say nor 

anyone else to your' knoi•1ledge. Do I take 1 t from tha.t you 

never knew anyone else who was interested in Highway 37 as a 

possible route for the expressway? 

A Not that I ever recall. 

Q Now, much or the consideration ror the expressway came 

to the surf·aoe, d1d 1 t not, in early • 65? 

P-. Much of the public discussion about 1 t. 

Q Yes. 

A Yes. 

Q I think Mr. Miller from the Duluth Highway Department 

mentioned that in his testimony yesterday. The legielature 

was in s~ss1on at that time, ~as it not? 

A Yes, it must have been. 

Q And I suppose it wasn•t until you returned from the 

legislature and in July that you purchased the 13 forties or 

land. 

A That 1s when I closed the deal, after I got out or the 

legislature, I am sure. 

Q Hnd you been dickering on lt ror some months prior to 

_that time? 

A Well, I had been horsing ai•ound toying with the idea ot 
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buying the place since about 19S:9 or 'bO. 

Q Yee, but the serious discussions toward actually closing 

the purohalse, when did that occur? 

A Actually, I made a deal with Mrs. Ricke maybe a couple 

of years before that. Part ot the consideration was to trade 

two houses I owned in Buhl as part ot the deal, and then I 

don•t know why at this moment we never did go through with it, 

and then there was a problem w1th the title on that property, 

as I recollect, and I think there still 1s a problem with the 

title; but the purchase was completed at oz- about the date oi~ 

the deed, Apr1l, •65. 

Q It was closed? 

A Yes. 

Q Well. showing you Contestee•s Exhibit 1, which 1s a 

cert1~1ed copy o~ the resolution o~ the town board or Fayal 

Township adopted on the 16th ot March, 1965, were you aware of" 

that action taken by the town board? 

A Not that I ever recollect. This township is not in the 

district. I don't have a recollection of seting this. 

Q Okay,, During this period of time and during early 196::;., 

would it be talr to say there was mucti public discussion about 

route of' the highway, this expressway? 

A There ,,as, but I stayed aloof" of the route. In fact, 

were two very, large meetings in Hibbing about that route, 

rather, one in Hibbing and one in Chisholm one week later. 
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Q Did you go to either one? 

A No, 'I did not; because 1 t was my pos1 tlon that tne 

highway department is the agency which picks the route, not a 

legislator, and I. :figured it we could get our bills through and 

get the money, it was tiine enough to worry about the route then. 

Q The Fayal Township Resolution states that copies are to 

be sent to all school districts a1tuated between Eveleth and 

Hibbing and all mun1o1palitiea affected by this proposed change., 

our local atate legislators as well as State Highway Commissioner 

Marshall. Do you know if a copy was aent to you? 

A I do not. I don't recollect ever seeing this. 

Q But I suppose, nevertheless., as a representative here or 

the 63rd District, you would have been much interested and 

aware ot public sentiment of where that route was going to be 

located. 

A Public sentiment was to put it in Chisholm and Buhl. 

Q I take it by your answer then you were aware or public 

opinion on the route and its location. 

A Well, you don't have to have a picture painted for you 

that the town doean' t want to lose their highway. I have bee.n 

around here long enough to know that Chisholm did not want to 

lose their highway and nobody had to come and tell me that. I 

openly urged at the proper times that these towns not be left 

Q Results or these various public discussions would be 
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summed up rrom t1me to time, would they not, and be printed in 

the papers, newspapers or the area? 

A I don't recollect any de1"'1n1tely right now. Probably 

there 'Were. 

Q Do you .Collow newspa.pers, see what the people in your 

area generally were thinking? 

A No, not for that purpose. I knew what the people in 

my area were thinking, or hoped I did, without reading it in the 

newspaper. 

Q So it never came to your attention that any group was 

considering Highway 37 as a possible alternate route? 

A I don't recollect any. I do know this, that the area 

over there., as Mr. Miller stated, were really not interested in 

that expressway because they already had theirs built, more or 

less, plus the fact that they were going to miss Eveleth. This 

1s what I kind ot recollect, so I paid no attention. If I saw 

this, I paid no attention to 1 t. I ha,d made my deal to buy this 

fa.rm bei'o.re this date anyway. 

Q I understand. Did anyone come to you during early 19c~: 

asking you to take a position relative to the location of the 

route or the expressway? 

A Yes. Yes, Buhl - individuals trom Buhl. 

(Certified copy of Resolution marked Contestee•s Exhibit 9 

identitication.) 

Mr. Simonett: We will offer in evidence Contestee'a 
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Exhibit 9, a certified copy of Hesolution il2282 of' the Council 

tor the City of· Eveleth passed April 6, 1965, and titled 

Hesolut1on Opposing Construction of' a. New Inter-range Highway. 

Mr. Ryan: No objection. 

The Court: Received. 

Q (Mr. Simonett) we.re you aware a.t all, Mr. Fena, in 

early 1965 of Eveleth urging that State Highway #37 be built 

into an expressway? 

A No. Eveleth again, like this township here, ia not in 

the district; and I waa in. tavor of' my towns being included, 

Chisholm, Buhl, Kinney, Mountain Iron. I did not want the 

highway to miss those towns. 

Q I understand. My question is more that your best 

recollection is that you do not recall the council 1n Hibbing 

urging 37 as an alternate route tor the expressway. 

Mr. Ryan: Council 1n Hibbing? 

Q (Mr. Simonett) Excuse me,. council in Eveleth. 

A May I see the resolution? I don't recall looking at it. 

or course, this was during the legislative session again. we 

get hundreds or resolutions down there. I may have gotten a 

copy of this. I don't know. I don't recall it. I Just knew 

that that highway would never go there. 

Q lls attorney f'or the Town oi"' Stuntz, is that a retainer 

.position? 

A Yes. 
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Q And am I correct that that retainer is $350.00 per month? 

Q Are there in addition some fringe benefits? 

A Yea# sir. 

Q During the course of the campaign this tall, was there 

also another issue raised about the inspection trip that you 

had taken to South Ame·r1oa? 

A Right. 

Q Was that taken about last January? 

P, Yes. 

Q You, ot course, defended that trip as a proper and 

legitimate enterprise. 

A I don't know what you mean by saying de.rended the trip. 

Q Well, it was made an 1.ssue. 

A Pardon me? 

Q It was made an issue in the campaign. Some were urging 

that the trip was a Junket, a needless expense. You, on the 
Gil 

other hand, were 

the expense paid 

information trom 

A Probably. 

Q Pardon? 

A Probably. 

taking the pos1"G1on ti,at it 

by th£: at;;tc waa proper and 

it. 

Q Well, in any event, it was in issue. 

A It was raised. 

was a. proper trip, 

you gained useful 
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e.xpeot to be raised. 

ex.pect in a. campaign. 

on your part, I take it, 

4 raising that issue was a corrupt election practice? 

177 

that 

5 .e In one sense, it you t-ake the whole election as a whole. 

6 and you don't call the law the Corrupt Practices Act anymore. 

7 It is the Unfair Campaign Prao'tices Act. If you take the 

8 whole campaign as a. whole where there was all this chat·ter by 

9 Mr. Bischoff about the trip and his refusal to debate, and then 

10 the insertion or the ad and radio talk at the last eleventh 

11 hour, where I ha.d no opportun! ty to counteract 1 t, then I can't 

12 quite a,gree with your statement. Ftrom my eyes, I would call 1 t 

13 unta1r. 

14 

15 

Q From your aide, you would consider it -

A Maybe not unfair 1n the sense that it violated the Unfair 

W Campaign Practices Aot. 

17 Q Well, put it this way -

A Although I would leave that up to the members who will 

finally decide th1a. 

Q Is it one of the issues you raised in your Not;ice ot 

Contest? 

A I don't know 1f that is 1n there or not. 

Q I see. 

A It is in there in the sense that I believe there is a 

that said that I had no opportunity to answer his last 
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1 minute attack. He does mention the trip to South .America. He 

2 does say trips to South America, and I only went on one trip to 

3 South America. The legislative committee went previously to 

4 South America. I did not attend that trip. I wasn't a member 

5 of the legislature. 

6 Q Well, isn't 1t true that the advisability or your trip 

7 to South ft,merica in January, 1968, wa,s raised as an issue in 

8 the campaign long ·oefore the Manney Shopper ad and Evele·th 

9 radio talk came out? 

10 A Yea, air. 

11 Q You had ample opportunity to answer that in whatever 

12 fashion you wished, and did so. 

13 A Yes, I thought I answered it. 

14 Q Now, Just a comment o.r two on the tax valuation case 

ffi for the township. Do I understand there were two cases? 

16 t,, Yes. 

fl Q Were they consolidated? 

A Two appeals. No, they were separa.te. 

Q And do you have your file here? 

Pi No, I haven't. 

Q It is back :1.n your of 1'1ce. You keep time records, Mr. 

Fena? 

A 

Q 

No. 

Okay. 

Sometimes I do. 

And in this case, do you have time records? 

A No, because it was on a contingency. 
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Q No way ot determining the actual number. ot hours you put 

in on the case? 

.A I don't know if I could or not. It was quite some time 

ago. 

Q And you were then successr·ul in negotiating a settlement 

with the mining company? 

A Yes. 

Q And they paid over-then thirty thousand dollars. Is 

that right? 

A Right. 

Q Ordinarily your fees would be one-third. In this case, 

instead or ten thousand, you took seventy-rive hundred. Well, 

I shouldn't say take. 

A My fee was on a contingency. The normal bar rates in 

our area on contingencies is a third. Because I settled, I 

took a fourth, and I have done that with clients before on 

occasion. 

Q Now, that takes us through what I wlsh to cover about 

the Shopper ad; and as I understand it, you first learned or 

heard about the radio talk which you question here in court and 

which was e;tven on 'Thursday., October 31st on the Eveleth station

you first learned of that talk either sometime Thursday evening 

more likely sometime the following day, Friday, November lat. 

P I will tell you I am Just guessing about that. To swear 

1 t., I don 1 t know when I really heard 1 t. I trled to ans~,er 
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that - I am sure I answered it the next day. 

Mr. Ryan: You are speaking about the radio broadcast. 

Witness: Yes. 

Q (Mr.-Simonett) Well, did the answer the next day - when 

you speak of an answer, was that that ten minute talk that you 

b1""ought here on tape and that we had the court reporter trans

cribe yesterday? 

A Yes. I answered part or it the next day. 

Q It wasn't the t'ive minute political tape that you gave? 

A No .. I think what happened -

Q Well, hold up. 

(Transcript of talk marked Contestee's Exhibit 10 tor 

13 1dent1r1cat1on.) 

14 

15 

16 

Q Showing you what ha.a been marked Contestee's Exhibit 10, 

it 1s a transcript of a five minute radio talk apparently 

delivered over the H1bb1ni station. Do you recognize that as 

~ one or the talks you gave? 

Mr. Simonett: For the record, we will offer in evidence 

Exhibit 10. 

Witness: There are some typographical errors in here, 

as we mentioned before. 

Mr. Simonett: I understand. Subject to rather obvious 

. typographical errora, we agree that is the substance or the 

radio talk. 



1 

2 

3 

.F'ena. - Cross 

Mr. Ryan: I have no obJection. 

The Court: Received. 

Q (Mr. Simonett) Is that what you had in mind as your 

4 answer, or one or your answers, to the Eveleth talk or 

5 Mr. BischoCf? 

6 ti I think this was an answer to the Hibbing - may I see 

7 that log? 

8 Q I was looking for 1 t too. Maybe you can refresh your 

9 memory by looking at Contestant's F.xhibi t J. 

10 1, Contestee•s Exhibit 10 was ta.ped on Sunday afternoon, 

11 November 3rd, 1968, and it was played on November 3rd and 

12 November 4th. 

13 Q On November 3rd, would it have been played on the ~- f"lve-

14 minute talks shown on the radio log on Exhibit J? 

ffi A I don't think so. I don't think so. 

16 Q Some of those times? 

A Yes. And on November A+, there are some five-minutes 

spots and I don't know how many of them utilized Exhibit 10. 

Mr. Simonett: Now, I should like the record to show at 

this point that counsel ha.d agreed prior to 1r1a.1 that we w-ould 

each obtain our client's own radio talks, transcripts thereof, 

and exchange them with the other side. This we have done. There 

was one ten-minute tape of a talk given by Mr. Fena which he 

not have time to have transcribed so as to furnish us with 

a copy or the court; and yesterday during the noon hou1•, the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Fena - Cross 182 

tape was played. Mr. Fena brought it to court and the tape was 

played and the court reporter then took it down on his notes 

trom the tape. I assume what should tie done is that should be 

typed up and a separate exhibit and somehow identified and 

ottered 1n evidence. I don't know any other way to get lt in 

the record; and if it is agreeable with counsel, I wonder, 

Mr. Peterson, it we could assign a numb<n' to that tranaor1pt as 

a,n eXhibi t ~ ·, 

The Court Heporter: That would be Contestee's Exhibit 11. 

Mr. Simonett: ,For the record then, may we offer 

Contestee' s gxh1b1t 11, which will be the notes as 'transcribed 

by the court repo:rter trom the ten-minute tape. 

Hr. Ryan: It is all right with the contestant. 

The Court: All right. Received. 

Q (Mr. Si.monett) Now then, the ten-minute tape which we 

'Will call here Exhibit 11, that was another answer oi* yours to 

Mr. Bischotf·' s radio talk. 

A It answered part or it. 

Q Yes. Well, what prompted it was Mr. Bischoff's talk. 

A Yes. 

Q And you tnink you cut that tape - made that tape on 

Friday, Novembe1~ 1st. 1 think what might help you - you brought 

th~ tape here in court. Mr. Fena, when you came to court yester

. day w1 th ·that ten-minute tape, you brought a box, along; and on 

box - I don't know whose writing it is - but there is some 



1 writing there which says Frida.y, November 1, doesn't it, and 

2 Monday, November 4? 

3 A Yes. 

4 Q Is that your writing? 

5 .r. No. Let's see. Part or 1t is and part of it isn't. 

6 Q Now, when you look at the radio log t'or the Eveleth 

7 radio station, Exhibit F, it shows, does it not, that on 

8 November 1st, 1968, tram 3:45 to 3:55 P.M. you gave a ten 

9 minute talk? 

10 ,e, A ten-minute tape of my talk was played. 

11 Q Yes, and would that tape have been the one which is 

~ transcribed as Exhibit 11? 

13 A If that is the number, yes. That was over Station WEVE. 

u Q Right. Now, when you made that tape, did you make that 

ffi in your office in Hibbing or did you go over to the Eveleth 

16 st !!'t j,.on? 

A I made that in the office at the radio station in 

Hibbing. 

Q At Hibb.ing'? 

A Yes, sir. 

Q And then had someone deliver it over to Eveleth? 

A Either that or I took it there myselr. I was over there. 

think I took it there m.yseli ,, because I remember being over 

and being upstairs in that station. 

Q r,nd did you while you were over there at Eveleth - that 
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dOUld h~v~ had to have been soma time on Friday before late 

af'ternoon. 

A Friday before what? 

Q Fridas b~rore late afternoon. 

A rr I ~ent over there - 1r that wa3 the d~y that I ~as 

there. 

Q Here again you are not sure? 

A It 1s hard to remember. 

Q We know the ten-minute talk answering Mr. Biachaff's 

184 

10 talk wa5 played over th~ Eveleth station be~inning at 3: P.M. 

11 on Friddy, Nov2mbcr 1. 

12 

13 

A That I 0m aure or. 

M tape goL over there, whether you took it over or somcbod~ els0. 

15 

16 

A I might have taken it over. 

Q Well, do you have any t'ecollectlon or having him play 

tl Mr. P1scho f's t ut tne Eveleth station for you? 

A No, thut never was done. 

you gain your information or the contents or 

made. 

thB radio,! suppose? 

Yes. y,ou couldn • t 

really n~ar lt right. 
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Q Jas that In your orr1ce1 

P. Yes • I d 1 d n ' t do l \; , bu t my s t.Ha'le ta. ;.:~y, I Le 11 e v t& , did , 

or maybe Mr. Randall; but I Lried to listen to it and I 

4 couldn't make much out or 1t because it dictn•t come over very 

5 well. 

6 Q ~ell, did you gather the main points, however, o; 

7 M:r-. Etachotf' s talk., the public detender appolntmimts, 'l'own of.I 

8 Stuntz matter, highway and land? 

9 A No. The main thi.ng I thoug;ht - the matn thing I was 

10 told about was the Town of Stuntz. 

11 Q Well, ev1dently your otfice secreta.ry heard it come 

~ over the radio station. 

13 A She might have. 

14 Q Well, didn't she operate the o'."tlce reeordert 

IB A I don't know 1~ she did or Mr. Randall tried to. It 

16 didn't really turn out. 

Q Someone 1n your office took it down. 

A Not really took it down. 

Q Well, took it down with a machine that oper!tted 1netfi

c1ently. 

A Well, the main thing that I - I didn't hear the radio 

talk mysel:t, but the main thing I got out of 1·t was talk about 

this criticizing I was told a lawsuit, n tax case. 

Q Yes, and it was your impression that wes all there- was to 

B-1acho:"'r'' s ta.lk. 
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r It was my 1mpreas1on this was the main thrust. 1 

2 

3 

4 

Q And no one else in your orr1ce advised you differently? 

; This is probably a conclusion 1 came to myself. 

Q And that would have been then sometime on - am I correct -

5 Thursday afternoon? 

6 A No, I believe it was on Friday. 

7 Q On Friday that they told you about 1 t? 

8 A I believe. 

9 Q Okay. You played back any record on your office machine 

10 as beat you could. 

11 A No. Mr. Randall put it on. 

~ Q You mean operatad the machine? 

13 A I think so. 

M Q And you sat there and listened while he played the 

15 machine. 

A I listened to the parts you could hear. 

Q And you couldn't make it. all out? 

A Not really. 

Q Did you mnK~ out the part about tha Town of Stuntz tax 

case? 

1\ I think so. 

Q But none oi' t;be other parts? 

A The 0th0r parts, frankly, if I heard them at that time, 

so utterly ridiculous to me that I didn't pay any 

to tt unU.l I f\fH;; thi,? thine~ tn this ad, tho: Sboppcrr. 
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1 That is wher~, it hit like a ton or bricks. 

2 Q So what you get out or listening to the replay a:· the 

3 radio talk., except ~or the matter about the Town ,:.;,f St;urrtz tax 

4 case, most or it was too a111y to even require to answer. 

5 A No. I don't thirik I would interpret my answer that way. 

6 Q Well, you were concerned enough with what you hdard
1 

7 however, to decide that you wanted to prepare a tape of your own 

8 to be played oV€:r the Eveleth sta.tion? 

9 J":.. Yea. 

Q And this was to be not a one-minute, not a five-minute, 

but a ten-min~t~ tap~? 

A About four or five minutes ot which were devoted to, as 

I recall, education. You heard the tape. 

Q I did, and you only devoted about five minutes to this. 

A I don't know how much. Part of it was devoted toward 

things that Mr. Bischoff hadn't talked about. 

Q Well, ~ould 1·t bt? fa1.r to say that on that ten-minute 

not over half, and maybe less than half, or that ten-minute 

were devot~ed to answer"ing the questions raised by 

Bischoff'? 

A I can't tell you. I didn't hear it all this morning. 

reporter' wa . .s trying to take 1 t doi\trt, and he couldn • t keep 

P With the rapid talking I was doing, and after he stopped it 

tour t1m~s, I kind or got bored and left. 

Q But you h~d about ten minutes or radio time to put on 
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that tape, all or which you could have devoted to answering 

Mr. Biscri.otf lf you had chosen to do go. 

Q Net exaetly? 

A No, sir. 

Q Cnn ws ogree that not allot the ten minutes was ueed in 

answering the questions raised by Mr. Bischoff? 

A Yes, sir. Political campaigns and pol.iti.cal ads arerl' t 

done the way you seen to imply they could be done. 

Q I am Juat trying to get at the facts. 

I\ I am trylng to give them to ycm the, best I could. Yt.1u:r. 

implication was that I had all the time in the world and all the 

knowledge in the world about this, and I am trying to tell you I 

didn't, and you don't in a political campaign. 

Q Now, yesterday in the other room -

A What other room? 

1";.. 1,11 right. 

Q You und Mr. B1sohotr and Mr. Ryan and myself listened to 

the playing or that tape~ did we not? 

A I heard part or it. 

Q Didn't you sit through it the first time? 

A No. 
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Q Okay~ Mr. Ryan did. You wouldn't know. 

A No. :r hope l-'H£i did. I sympathize with all of' them who 

had to through it, but go ahead. 

4 Q We listened to the tape once and then calltid in the 

5 court reporte;;r and had him tl'•anscri be 1 t the sttcond time. 

6 

7 

8 

Q And do you have.generally in mind, Mr. Fena, what you 

said ln thl~ t1rst part of ·that ten-m1nu t"2: tape? l/ell, maybe 

9 that isn't too fair. I made some notes, so let's see if this 
10 would coincide with ~our recollection. ~e don't have a trans-

11 cript or it. Essentially, you started out by saying something 

12 about yesterday MJ•. l?Jischo.tt made a sustained personal attack on 

13 me, words to that affect, and in viei-1 ot the nature of the 

14 unfounded charges, 1 should comment on some of' U1em. Now, did 

15 you say that'? 

16 

17 

J\ I don' t remembt: r. 

Q It was just play~d yest~rday . 

• ~ I don't_; r~call. I won't argue with you. If you say tha.t 

this 1s what it says, I ~ould agree with you. I Just didn't pay 

that much attention to 1.t. Mr. Ryan was trying to get me to 

listen to it, and I don't know what else I had in mind~ but I 

doing some other things and I Just didn't - I am sure you are 

m1s-quot1ng, Mr. :31monel; t. Ii" you say tr,at is 1lhat I said, 

will agree with you; and 1~ I di~n't, well, it will be on 
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the Town Stuntz case an1 that was against a mining company 

about suing the minlng 

A Yes. 

I think r have the sense of it. Must he have some connection 
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8 with these mintng comper1ies. 

9 

10 

A I don't know how it was said. 

Q ·we11, is. lt fair to aay that you ware trying to give the 

11 impression th€ way you talked that ~4r. Btschotf, your opporHrnt, 

~ was connected with the mining company and waa ravor1ng it? 

13 

14 

A Not really. 

is tied up with the mining companies? 

A What do you mean by tied up? 

Q Well, I have 1n mind what you said, I guess, in your 

radio talk. You say Barney Bischoff is worried about me suing 

the mining companies. He must have some connection with them. 

Barney Bischoff was connected with the m1n1ng companies in some 

\ 

; No, I don't think 1 was. 

Q Or did. you .have any ovidf:nce that he was connected w:lth 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A 1 was Just trying to answer his statement., which ~1as 

Q :By statement suggesting that he was connected wlth the 

mining coillp&n1ee? 
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A No, bi the entire matter or wording or talk thirt; I 

directed toward that one point. If you take it all together -

which I think should be done, Just like this ad should be 

read in its entirety - then I think my talk was in answer to 

his false - or' my claim of a t'alse charge. 

Q You thought .raising the question of the mining company 

was fair po11ticel comment? 

fl It ~1a.s a J.'l't;ac tion on rr~ pa~t. 

Q /!ell, ,YOU mean by that it was untaii .. political comment? 

A No, it was a provoked comment. 

Q All right. And fair? 

/11 It was a. pr'>oVQked commtmt. 

Q lmd tair? 

A And fair. I don't know if 1t was fair or not. 

Q, J\11 right. 1Then you went on -

A It was provoked. I was angry with his statement. 

Q Then you went on in your talk and said who would Barney 

Bischoff represent in the leg1slatur~. Would he represent the 

insurance ·company, and you said he is connected with - here 

again I wish l htid a tr·a.nac-r~ipt - cormet~ted with one of the 

biggest insurance agencies in the area. Did you say essentially 
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that? 

A Pt·ob~r.biy, 1t you remember it: that tta.y. I thlnk that 1s 

right. 

Q In f&ct, you w0re making those sort or commanta even 

prior to Friday, November 1st; not in radio talks or newspaper 

ads, but on tht street. 

A I don't recollect. I don't deny it. I don't know. 

Q Well, you were trying to suggest though in this ten

minute radio talk, Exhibit 11, your answer to the Bischoff talk, 

t,hat Barne:,· Blscbo.l'i" would reJlresent the lnsurance company 

interests in the legislature. 

A I was provoked ~t th.ls statment. I wasn't trying to do 

anything exc<,;,pt to deny tr,ei f"alse charge,s that he made. That 

was the only purpose of the statement that I made. 

Q Well, this is a new charge of your own here, 1sn't it? 

A what 1e a neu charge? 

t t·1ould rt}pi:~;;sent the insurance companies 

1n the legislature. 

Q Well, ls it one that is raiB8d by Mr. Bischott•s radio 

talk or the Shopper ad. 

Mr. Ryan: You can't refer to the Shopper ad, at any 

an that didn't come otrt unt,11 Sundal1 • 

Q (Mr. ~3imonett) What I am gett.ing at .is you f'elt 1··aising 

question in tha minds or tl1ts, voters that Barne;, Bisohoi"t 



1 

2 

3 

4 

5 

6 

7 

8 

9 

would represent the insurance agencies in the legislature waa 

fair political comment. 

1)3 

A No. All I was trying to do waa answer Mr. Bischoff's 

charge,s. 11l:H:re was no intention ln my mind except to do that. 

This had to be done. 

Q I recognize that. 

f\ ·rhis wa.~ in the closing houI•s of the campaign, a very 

hectic ti~ne. n:adio time was pretty well t.aken up, and 1 nhose 

this manner ln which to answer thesd false statements th&t he 

10 made about me. 
11 

Q You we~t on then in your radio talk and you said, did you 

~ not, will Ba~ney Eischoff represent the money lenders? 

13 

14 

A Yes, I think so. 

Q That was a queo.tioo you were asking the voters to 

15 consider. 

A Again it was part of my answer. 

Q 'i;ell, I kno,w; but. this wa.s an answer that was beir1g 

b1•oadcast to the voters, wasn't it,, so they could hear. Right? 

A Yea. 

Q And you were asking them to consider whether or not 

Mr. I3isc.hoti.' wcmld be repr(·HH.mting ti1e money lenders if he were 

elected to the legislature. 

A I was answering his ad. The words speak for themselves. 

Q All right. And the words that you used - you went on to 

he was ccmnected then ~dth, 1 thiuk, ~)vvings .~ Loan 
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Association in town. 

A He is one of their attorneys. 

associatic.:in :1.i-; wa:s fat:r pol:l't1ca1 comment to raiae questions ·to 

the voters whether or not Earney Bischoff would represent the 

mone~ lenders in St. Paul. 

ad and that rad 1o talk ccu Id not be an:.::.n1ered by anyone. 

Q Well, ~t this point I am Just talking about the charges 

and questions you raise in your own radio talk. You also 

a certain mortgage redemption bill. 

Hight. 

Q Did you intend to infer in th€'re er raise the question 

to the voters ttmt Mr. H15cnotf ~·wuld accf.1pt blg money to take 

a position oppoBite to you in that bill? 

A Mr. Biecnotf had told me two years previously how he 

felt about Ghat bill, and it was opposite or the way I felt 

~fbout 1 t. 

Q ~ell, here again, do I under3tcind then you did not want 

voters to inf~r ~r. Bischoff would take big money from some 

A I wanted this to be an answer. That is what I wanted. 

Q I don't understand. 
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A I ~anted this to be an answer to Mr. Blschorr•s raise 

charges. I ans~ered it the best way I knew how. 

q_ I underata.nd. 1dha t I am discussing 1.s your answer 1n 

whlch you ra!.ae these other Q.uest:1.ons, don't you? 

A I think I would categorize pa~t of that radio t&lk, if 

you want my op1nlon, as an i'UHSWEH'., something like aelt-dete:·rrne. 

Th1s was not so,nfarthing that I uaed to prcitect 11,1r. Bischoff w.1 th. 

It was someth1ni:r. I used to detend myselt w.U~h. There 1.r~ a - ' 

difference 1r you take a gun and go after someone with it than 

look at that little ten-minute - part or that; ten-minute t[tlk. 

Q I understand, but even this business or the money lenders, 

13 that waa an issue you yourself had raised a couple or weeks 

14 be tore almost. 

15 

16 

A I may have raised it, yos. 

,Q Then you :"lent on in your radio talk -

.A I talked ;~bout the equity !Df' redemption being cut. I 

never talked ftb0ut money lenders. Not in that sense. 

The Court: Mr. Simonett, we will recess for about ten 

minutes. 

Q (Mr. Simonett) Well, did ~au know, Mr. Fena# if there 

Sunday and Monda~r that you could have used le you wished to -

to anawer ½r. B!schoff's talk? 
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A I did use time Sunday and Mon1ay at Hibbing, but I COUldn 

get prlnHJ: t:hn 1s rt I think one ti ve-minute talk on Monday, 

that 

would be f"rom 3: 

Witness~ Yee, sir, rtve minute. I couldn't get any 

time for the ten-minute tape. I couldn't get ten minutes, I 

8 know that, even thm1gh I miade the; ta.pe there. 

9 Q (Mr~ Simonett) You are aware., I suppose, that 

10 Mr. Spanish's vote was 10,910, Mr. Eischorr, 10,412. They 

11 shared about - I don't know - 0ighty percent or the vote ln 

12 the general election . 

13 . ~ Nc~body t1Hn. analyze an at-large vote. It is very d1ff'1cult 

14 to do·. 

15 Q Fut I gather your action here, you ere not making any 

W claim that Mr. Spanish's seat is being challenged. 

17 A No, I am ~nt contesting his election. 

REDIRECT EXAMINATION 

Q Mr. Fen3, what was your reaction ~hen you r1rst heard 

, which I be11ave 1s Exhibi. t H - what p.arts 

of it thct you could hesr? What was your reaction upon hearing 

what was in that broadcast? 
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Q, Q,u'lte ~mgry? 

A Yes, I was very angry. I didn't really hear it until -

I dldn't really realize what ~,aa in there until I saw it in th~ 

Shopper. 

Q l~nd that was on what da,y? 

A Sunday. 

Q .i\nd what; t1as :;~/our reactlon then? 

A Well, I w~s Just very upset and very angry. 

Q In comparison to th~ day o:r two days bef'ore that Wh€n 

10 you heard~ portion of the apeech, how did your reactions of 

11 those two days compare? 

12 A I was upset both times, but when I saw this ad in the 

13 Shopper, I really was Vfftry upsc.~t and very angry, and I caJ. led -

u well, 1t would just be repetitious. I called the Tribune, I 

pleaded with them to let me change my Monday ad or to sell m~ 

some apac,~ M'onday ~10 I could attempt to put in an ~nswt:I.r, 

of' which '-mulct bHv~e been t,o answer hls challent~e where h~ 

challenged me in that ad to name one - it says here, "I challenge 

Mr. Fena to cite one lnst~nce or a political appointment made 

tor my beneti t". Ii" I may, I would 11,ke to say that on1:., o:t the 

reasons that I a2ked ror a debate was that I knew - and I 

couldn 1 t put mJr .f'ingen:"' o.n lt - that tr,lngs otht1r than legitimate 

issues werf~ br:::-lng iwed r·md I thought :1.~~ ~tou1d only '.t,e. ta1r to 

the publlc that tJ'!,1~::y wou1d ru1·11t:: a dc:bate - an open debate 

based on issu1;:,5; and I m~.de that reqwest 1n a si.ncere wal;. 
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Mr. Bischotl-f <-~a.lled m•e up on tbe phone and said, '1S<.) you want a 

debate?". I suid yes. I was talking to the secretary When r 

plcke,1 ur tht~ phone and saJ.d a. word or two to her~, and he hung 

up. He got angry and hung up because I wanted a debate. 

Mr. Rsan: That is alL 

Mr. Simonett: That is all. 

(Witneas excused) 

Mr. Ryan: Contestant rests, your Honor. 

Called as a witness, having been first duly sworn, 

testified as follow~: 

DIRECT .EX J\MINJ\TION 

Py Mr. /31monet~t: 

Q Will you state you~ neme please for the record. 

n Elizabeth Kennedy. 

A That is right. 

~~ f::r:d you lm ld a pos 1 'i.~icn with the To,11.n of stun t;z, do you~? 

Q You ar8 clerk, and we asksd you to bring with you the 

town records. 

/\ That 1 s right. 
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election campe.1gn lrHH3 golng on t.;his pE':st fall whether or not 

Mr. ldwsrd Matonich~ a lawyer from Mr. Bischort•s office, came 

to your t:!r'fice? 

Q Was that for the purpose or inspecting the records? 

Q You have with you the annual r1nenc1a1 reports ro:r- 1966~ 

I have 1966 and 1067. 

hundred dollar3 to Mr. Pena? 

Q Can you snow us th~t? 

Q Ia that under legal expense? 

Q Under legal expense appears attorney's salary and travel 

expense and th2n litigation expense. 

A That 1B right. 

Q Would that ba it 9 

A Yes., 
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Q All right. And then one in the other year? 

A I am oure it is in here. 

Mr. Ryan: Is tnere anything, oouns~l, we might assist 

4 you with by stipulation? 

5 

6 

Mr. S.inmnet L: There may be. 

tJitnass: I just don•t seem to ~ind it. This is what you 

7 are talking about. 

8 Q (Mr. Simonirtt) I see. This 1s the annual report "'or 

9 the year ending December 31, 1967. 

10 

11 

13 

14 

15 

16 

, 17 

18 

19 

P That is right. 

A That is rieht. 

1t x~s, it was.. It was because he did all this work 

Mahoning 0P0 si~uatlon. 

Q. l it open to a special one. 

A No, there is no ecial mee~ing in the miruJtes that I 

Q Well, the township attorney recei a retainer, 1s it, 
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h Yea, for litigation. That shows in the reorgan1zat1on 

is allowed his salary end litigation fees. 

Q ~rs. tennedy, nre you the only Irish woman on the Range? 

Q It is nice to have another Irishman in the cour~room. 

-
this money went into? 

Q --Thut was receiv~d ln the settlement? 

of equipment. 

!i Yes. 

into that 5ccount ?or use ln purchasing equipment. 

(Witneaa excused) 

LErn 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Mathias - Direct 

Called as a witness, having been first duly sworn, 

testified as follows: 

By r1lr . S imcm et t : 

Q Your name is Hobert Matniaa? 

A That 1a correct. 

Q Your age'"t 

A 30. 

Q And your present address? 

202 

A Otl."ice o:e horrHf:: or either, 1000 Alv1orth Building, Duluth. 

Q You are a lawyer, Mr. Mathiaa? 

It That is cori?ec t;. 

Q And you wera admitted to tha bar when? 

A In October, 1966. 

Q And your first appointment at~er that? 

A vlell, 1 ce.mc f11om NoI~thwes tern Ba11k in I1t1inneapolis to 

Hibbing and began Co practice wlth Jack Fena. 

Q And do you recall when you were appointed aa the 

assistant public derender1 

A Well, ~he actual ciate i am not sure about. I do know 

that wnen I found out it wa$ i:'inalized, it~ was somewhere around 

Chriatmas or 1966. 

Q You had t.her1 been ¥~-1 tti )Irt. Fena.' ~ 1.'irm tor two months 

• or so'! 

A Yes, that is approxiwacel3 correct. 
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Q Now, did you make application for the poa1t1on of 

A Do you mean in ·cerms or a writ ten appl1 cs tion? 

Q Yea. 

A No~ I never made any written application. 

Q Was that vacancy created because Mr. Mulvahill had 

resigned? 

Q In what way did you make application, if it wasn't in 

wri ting'l 

A r ·aon• t knmv t.hat r t:ver really made any formal applica

tion 1·or the- job, as I recall 1 t,. You want me to tell what I 

recall about that·1 

Q Would ~ou please. 

A Sure. The first iwrd that I had that. the public defender' 

Job was going to be open was that either Peter Mulvahill or 

Judge Chanak aaid something to the effect that the j~b was going 

to be open because Pete Mulvahill was going to associate with 

Dave Naught.in, wtw is county attorney., and obviously they 

couldn't be together. At that time, I believe, as I recall it -

I think Judge Chanak :;;aid to me, ,~ rJeen, hi: said., 0 The Job is 

going to be open, but I don't think that they can consider you 

because ~ou haven't had enough experience", something to that 

• ei."tcct. After t.1H1t I didn't do ~nything about it except the 

next thing I t1ea_rd about 1 t was that Pete Mulvahill 1nd1cat.ed to 
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me that he was going to recommend me .eor the Job. I think arter 

that - I am aure that he sent a letter to Judge Chanak, and 1 

th1nk I got a carbon copy or it, I think, and in that letter he 

indicated to Judge Chanak B.$ tar as h~ W'aa concerned I 11wuld b~ 

adequate for t,he job. Shortly afte:r- thet I talked to Howard 

Seigel, ~10 was and still ls the assistant public defender over 

1n Eveleth, about the job end I think the next thing we did was 

that r~u•. Pena and myael.f went to .Duluth one day 1n the atternoon 

for the purpose of saelng aome or tne district Judges. We 

wanted to see Mark Nolan, beoauae I think we called him first 

and we had arrangdd to see Mar'k Nolan - Judge Holan. When we 

got dowrJ. there. Judge Nolan w·as gom: from the chambers and so 'fie 

were unable to see him. Aa a matter of fact. I never did see 

Judge Nolan before he died even. In any ev~nt, we did see 

Judge Underhill in his chambers, ~11ch ~aa the only time I had 

met Judge Undexlhill and still is. Jl,fter that, we tried to find 

Mark Nolan. We couldn't geL hold or him. After that we went 

over to Judge Odden' a home, which ~vas the 1" lrs t time I met 

(Tudge Odden. Aft('i::r tnat, nothing fu:t•tll€Le ~'ia.s done as i"ar as I 

can say except tt1a t ~'lh8n I was home, I think 1 t was during 

right ar•ound Gl·wistmaa - l. know· 1 was in t,ustin, and I got a 

call .from Mr. Fen.a and he "told me that i'rom what he knew the 

Job was mine. 3hortl~ after that - well, r can't really say 

-that. Shortly alter i~tJat, I ,,,as supposed ~o be !"ormally 

appointed by the State Judicial Committee or some such group, 
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and as a matter of fact I never did get a cert11'1cate saying t 

was public derer~;;;:;er; but, in any event, I undertc>ok the du·tiee 

some time the l~tter part of December of 1966. 

Q At the time you were appointed or assumed these duties, 

what trial experience· had you had·? 

A When I started the job as dUOh? 

Q Yes. 

A Well, I had actually tried one civil case in Grand Rapids, 

and that was all. I had never tried anything of a criminal 

nature at all. 

Q Then rig11t. afttn" the .n.1.-ist of tho· year - that would have 

been 1967. 

r; That 1 s cor:t"f:<..: t. 

Q I suppose Mr. Pena then went down to St. Paul for the 

legislative session. 

P Yes~ he did. I don't remember Just exactly when he went, 

al thou,ii·1 I think it was sometime in Jsnuary, 11' I remember 

oox•roctly. 

Q Mr. f:1athlas., during the past summer or so, hes fvlr. F;dward 

M~tordch of tt;e Bischoff tirm talked to you Ei'bout this rrown of 

Stuntz case? 

A Has he ever talked to me about the Town or Stuntz case, 

Yea, he hos. I can't remember ~xactly where it was or 

1 t was oc Nha t .it ~ ... aa in reference to. I do recall talking 

to him about J.t. 
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Q Do you recall any of that conversation? 

k It seems to me, as I recall - this may not be absolutely 

accuratE: - but 1.t seems to me the questlon ·was put to me, 

something to th<:e effect ot• what do you know about the Town of'" 

Stuntz case, and I think I replied tb him that I didn't know 

much abou~ 1 t; imd I think I told hlm that I didn't do any 

work on it, and I think that is really basically all I can 

recall telling him. 

Q Had :1ou seen any work done on l t? 

A Are you referring to the time I was with Mr. Fena? 

t1 Okas. The only thiner that I know rrom my own persona.I 

at was done on the case was one time I was sent to 

St. ~aul by Mr. Fens to attend a hearing or some kind, and I 

think - I am not 5ure 1t' it was before the tax court or not -

but I ltnow my purpoe<:? ln going to the cities was to request a 

heaving - ~ believe on the Mahoning #2. I did attend a 

say that on-

.C twt, I never 

about it. 

the Town Qi' Stuntz I did request a hearing, 

&ll rny involvement in it. Other than that 

8lly worked on the case at all, and I didn't 

c;in 5-t. ,ris a ti-latter o.f' fact, I know nothing 

It was not your ~11e? 
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Q You &I'e here 'b,eca.use we subpoenaed you? 

Mr. Simonett: That is all I have. 

CROSS EXAMINATION 

Q .i:'1'11". Matbia.u., w.tll you tall us whether at any time that 

you were with M1'W. Femi 1r-i Duluth on that da.y with Judge Underhill 

and agair1 at Judge Odden' s home whether or not Mr. Fena said 

anythini to either or those two judges about asking them to 

se,e or do what they could to hav~ you appointed as assistant 

public defender? 

I on.n't r~c.all. Wha·t I am trying to say is I couldn't 

tell you now Just exactly what was said, and I can't recall now 

it an:Yt:.h1ng w:ae said. I can only assume - well, I can state it 

better than that. I think what Mr. Fena did when we went done 

there, u· I rer.:.Hil1 tt~or1"lectly, itla.s that we talked to Judge Under

hill -~nd it iJB.:s ma.dE.? kno:wn to him I wea interested in the 

public defender•a job, and as I recall, what Mr. Fena told him 

wa.s mt1:r~ly ,;hat my baGkground was. Now., other than that. I 

can't recall anything that wae said. 

Q As far as Gh~ mining case for the Town of Stuntz, there 

were probably a lot or other files in the office that you didn't 

know th~ course or work that was being done on them. Is that 
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Q Is it fair to say this is true in any two-man law office 

or any office whc~e there are more than two men? 

A I would aay that is correct also. 

Q You don't know the extent or work involved in the case 

A I have never seen the file. No, I don't. 

t If I didn't se8 the file, I couldn•t say what work was 

10 involved. I do remember saying, and I can say now, that I 

12 and that is what 

13 

14 

15 

16 

A That is right. 

Q, 

A I started, I thin~~ 

December of' l 

Q frnd at or nbout 

recommendation as to 

around the 11th of 

succes~0I's or applicants who might 
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be interested in the post? 

Q I think there is a reference in the record already as to 

such a 1et;ter you wrote a:nd in :vcur recornmenda t-1ons you 

~entioned what names? 

f Well, to give a little background here, when I made it 

known to the senior judge here, who was Judge Chanak, that I 

was going to leave, I was asked, as Pete Mulvahill had been, to 

name a suc,.ieasor or at lt1!8St recommend one; and I believe I 

sent Judge Chanak a letter some time in December I believe it 

was, and I think I told him something to the effect that I 

hadn't really been here lon.g enough to form any opinion strongly 

one way or <J.not;her ~ that on the basis of' what I knew that I 

would recommend eiM1er :Earney 131.schof'f or Tom 'itJ'angensteen. 

Q P,t the t time dld you know ot Mr. Handall then being 

with the Fena firm? 

A I th!nk I knew that Mr. Randall was with Mr. Fena'a 

r1rm. However, I did not know Mr. Randall personally at that 

time. 

·~ Had Mr. i1tind;~ll or anyone !"or him contacted you about 

hls applying for 

Q You weren't aware he might even be interested? 

A No. 

Mr. Simonett: Thank you. That ls all I have. 
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(Witness excused) 

EDWARD M.ATONICH 

Called as a witness, having been first duly sworn, 

testified as follows: 

Q. 1~nd with the firm of wtdch Mr. Bischoff' is a partner? 

Q Now. during tnis aumn1er, you were awa.re, I suppose, that 

Mr. Bischoff was going to run for state representative? 

A Yes, air. 

Q J\r1d you have listened nere. Have you been here while 

Mr. Mathias has testified? 

j\ I have. 

Q And did you have some talks with him as one young 

lawyer to another young lawyer? 

1~ Yea., air. 

Q Did you discuss such matters aa 'the public examiner -

public del'ender poai tion'i 

P. Yes, we did. 

Q Jill right. Later did Mr. Bischot!' ask you to make einy 
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investigation with relation to Mr. Fena•s retainer by the Town 

ot Stuntz,.: 

A He did. 

Q And did JOU do that? 

f.,, Yea, I d1a. I might quality that. I think at the outset 

we had an understanding I was not to become involved, due to 

the ract I was new ln the area. 

Mr. Byan: This is objec-t:~ed to, jour· Honor, as immaterial. 

Q (Mr. Simonett) Let me get this this way. when did he 

first request that you do aome ot this checking? 

A A.bout a month be tore the election on November ::ith. 

Q All right. And JOU.!' reaction then? 

A Was sure I will do it. I don't particularly have the 

tlme ·but I will be glad to go over and research it. 

Q And I take 1t you are not the politician in your oi'fice'? 

J\ No, sir. 

A Yea. J\t that time he asked me whether or not I had been 

OVtir to ·the 1l1own of Stuntz, and I 1nf'o.rmed him I had; and he 

said, H At1a t did you learn? 0 
• I aaid I had learned that -

Q You said you had been? 

I had been and that I had le&.rned that Mr. Fena was in 

fact retained by the Town of Stuntz, and that at that time I 

• felt he was maklng three hundred t"ifty dollars a month and other 

.:-ringe benefits. He asked me if I had such notes or anythin I 
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could document, and I said no; and he said., "Well., would you 

mind going back and get this thing do,wn on paper'! 0 , and I aaid 

I would. 

{Yellow legal sheet oi' paper marked Contestee•s Exhlbit 

12 for identification.) 

Q rrhen de I understand Mr. Bischott tusked you to double 

check your r1na1nga? 

t~ Hight. 

Q So you went back a second time? 

A Hight. 

Q And you talked to Mrs. KennedJ? 

i\ I d1d. 

Q Cht:cked the record a and bc>oKs •:' 

A I did. 

Q Did you al~o make some notes o~•' your own·? 

1\ I did. 

Q I am goln6 to -ahow you a yellod legal ~beet marked 

Conteatee'a Exhibit 12. Can you ldentiry that? 

A Yes. 11hese are ~he notes I made art er my v1s1 t a.t the 

111own of S tum;z. 

Q Would you be able to tell us about what day? 

.A 
1

l'his liH,'..luld have been about the }0th or 31st or Novembeir. 

Q November? 

A Excuse me. October. 

Q October. Well., I should ask this, was it before or after 
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the radio talk? 

A Just; p:r'ior to that, two or th1 .. ee days. 

Q Because I think that was given October 31st. 

l1 This was either the day before 01" two days be.f'ore. 

Mr. Simonett: Je will ofter it 1n evidence. 

Mr. Ryan: Your Honor·, I obJect to Conteatee's Exhibit 12 

on the ground it ls not the best evidence and it is obviously 

sel:!'-aerving. 

Mr. Simonett: Well, I don 1 t care. 

Mr. Hyan: In that rega1:~d, may I ask one question for 

purposes ot rnaybe enlarging upon tne objection? 

The Court: Proceed. 

Q (IVfr. Ryan) Mr. Matonich, one statement in the exhibit -

first or all, let me ask you from whom did you get your 

1n.Cormation'? 

A Mra. Kennedy and the record. 

Mr. S imorH:; t t: J\nd the ~1ho ~i 

Witness: The record at the Town of Stuntz, the minutes 

and the annual reports for 1966 and 1967. 

Q (Mr. ftyan) /1.nd you didn't bother to show on these notes 

what any or these fees were for. 

A They aren't listed as such. 

Q No, but they were apparent from the records. Right? 

You could have obtained the intormstion as to what the 1'ee was 

for from the record. 
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A No. 

Mr. Ryan: Your Honor., same objection. Obviously 1t is 

self-serving document. 

Mr. Simonett: May it please the court., we are otfering 

the exhibit, not ror the truth or its contents, but as evidence 

6 of the investigation made by this particular witness. I suppose 

7 also to relreeh his memory i'rom 1 t. 

8 ·The Court: I suppose there is the charge that I gathered 

9 ~rrom the testimony up to ·this po1.nt that Mr. Bischotr has made 

10 statements ~1thout making some reasonable inquiry as to what 

11 the facts were, and this would be one of the things he relied 

12 on., so I suppose the legislature would say this is or is net 

13 enough to contorm to be relied upon, but that is at least some-

14 thing he used, whether this is the best evidence or not, so I 

15 think it should be received, and it will be received. 

16 Q (Mr. Simonett} Mr. flyan asked you whether or not you 

17 were able_. as I understood his question, whether or not you 

18 were able to ascertain the legal fees paid., and your answer 

19 

20 

21 

22 

was no . Is that right? 

. A Yes. 

Q Could you explain that answer? 

A Yes. In the annual reports tor 1966 to 1967, there ;.u---e 

catagories distinctly labeled attorney fees. Under this, it 

says attorney's salary, and f'or the year 1 66, I believe it was 

an amount equaling three hundred twenty or three hundred thirty 
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dollars per month. For the year 1967, it was in an amount 

equallng., plus litigation i'ees; and f"or the next year., it was 

three hundred fifty dollars per month plus litigation fees. 

Thia was all there was. It wasn't broken down per case. 

Q Well, had you reason to believe though, however., there 

was an additional fee ot seventy-rive hundred dollars? 

A Yes. Mr. Mathias had informed me that in 1967 the 

Fena law firm had received seventy-five hundred dollars tor one 

case that it had. 

Q All right. Now, have you since discovered why it was you 

.weren't able to find the ree? You know it was there and paid, 

but what was the reason? 

A Because it was not in the attorney and litigation fees 

column, but rather in the equipment rund column; and I didn't 

have any reason to check the equipment .rund for the legal fee. 

Q Okay. Did you check further then as to fees? 

A Yea. I came back to the office and I told Barney that I 

had been told that there was a seventy-five hundred dollar fee 

paid i.n 1967 and that it did not appear 1n the annual report 

under attorney fees or litigation fees.: and he said., nwhy don't 

you check it out with the assessor and the board or supervisors 

of the Town ot Stuntz 0
• I cal.led the asaesaor, and he said he 

was sure there was a large tee paid Mr. Fena during 1967. That 

was as tar as he would go. I then called Mr. Orekela, one o.f' 

the supervisors of" the Town or Stuntz, and asked him if in fact 
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a tee of seventy-five hundred dollars had been paid to Mr. Fena 

in the year 19b7, at which time I was advised that such a fee 

had been paid and that Mr. Grekela had issued the draft. He 

told me he issued tne drai .. t to Mr. F1ena when Mr. Pena intormed 

him that the case -

Mr. Ryan: This is objected to as hearsay, your Honor. 

Mr. Simonett: It goes to the state o.e his knowledge, 

not ror the truth oi' 1 t. 

Mr. Ryan: I think we should produce Mr. Orekela. I 

don•t think 1t 1s proper for him to teatiry# your Honor, as to 

conversation with someone who is not a party. 

Mr. Simonett: It seems to be one of the issues h~re. 

One oi"' the issues her1:a is the good r'ai th of" the contestee, and 

what he was told and how he cirri ved and how he got at this 

point, not, the truth or 1 t. If he sends out an inv~atlgator, 

who in turn talks to a particular source, where 1 t ls relevant, 

at this point is bearing on the contestee's state of mind. 

The Court : ,-Iho is Mr. Qreke la? 

Witness: Supervisor ror the Town of Stuntz. 

The Court: I suppose 1t helps to show what it was that 

Mr. Bischott" relied upon, as whether it 1s hearsay or what it is,, 

that at least is it. 

Mr. rtyan: You1" Honor, I think Mr. Orekel.a has been here 

.under subpoena, but has not been called as a witness. 

Mr. Simonett: The point 1s, Mr. Ryan, that what 
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1 Mr. Bischoff relied on was not what Mr. Orekela said, but on 

2 what; Mr. Ma tonict1, his 1nves tlga tor, said that Mr. Oreke la aa1d. 

3 Mr. Ryan: And that 1s hearsay, Mr. Simonett. 

4 Mr. Simonett: It is an exception to the hearsay rule. 

5 The Court: Well, it is an exception to the hearsay rule 

6 in a sense, but what was relied upon was hearsay, and yet it 

7 is what Mr. Biachoti- did rely upon, or one or the factors that 

8 were considered. I would think that whatever it was is some~ 

9 thing that the legislative body should be able to consider. 

10 Mr. Ryan: Your Honor, I believe the oontestee has had 

11 Mr. Qrekela under subpoena, and it seems to me that is the best 

12 ev 1dence. 

13 The Court: Well, that ma.y be, but I do think as i"ar as 

14 this testimony ia conoarned that I should overrule your obJectio:n 

15 Q (Mr. Simonett) ~.Jould you complete your answe:r please. 

16 A Yes·. Mr. Grekela 1.n!'ormed me he had issued a oh eek to:r 

fl seventy-five hundred dollars. I asked him if there had been 

18 some contingtmcy arrangement or agreement between the parties, 

W Mr. Fena and the Town of Stuntz. He said he wasn't aware or 

any. I asked him if" 1t went to court, and he said to his 

knowledge it hadn't, that it had been·dec1ded out or court 

because of the county, which also had an issue and a claim 

against the same mining company, decided to back out and not 

_pursue the matter. Mr. Fena had negotiated some sort of 

settlement wherein the Town of Stuntz was to receive a grader' 
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or equivalent of" the value or the grader,, and this 1s what he 

baaed his ree on. I think he told Mr. Orekela that he could have 

charged ten thousand dollars, but he sett led tot~ seven ty-r1 ve 

hundred. 

Q And did you relate this information then to Mr. Bischorr? 

A I did. 

Mr. Simonett: That ls all I have. 

CROSS EXAMINATION 

By Mr. Ryan: 

Q What records did you examine, Mr. Matonich? 

A T11e minutes ror 1966 and 19t/7 ot the Town oi.' Stunt.:i and 

the annual records, the receipts and disbursements for those 

years reapectlvel3. 

Q Did you see Mrs. Kennedy on both occasions? 

A Yea, sir. 

Q Where was this, at her home? 

ft At the clerk's otf1ce in the Town or Stuntz hall. 

Q How long did you spend with her the t'1rst time you were 

there? 

I 20 

21 

A Well, l ca.me in, introduced myselt and asked ·to see the 

minutes and the annual report. Sbe in turn handed theae over to 

22 me. I took them into ·the adJoining room, perused them, and 

brought them back to her and left. 

Q About. how much titt1t:1'? 

A Oh, it 1a qu1t~3 impossible tkor me to guess ,athin 
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t'it'teen minutes, but I would say anywhere f'rom rorty-r1,.l"e 

~1nutes to an hour. 

Q Then you went bQck again? 

A Yea. 

Q And how long were you there then? 

A An nour - two - hour and a half. I might point out that - . 

Q Tnere 1s no question pendlng, Mr. Matonich. 

Mr. Simonett: Can he answer? 

Mr. Ryan: I believe he answered the question. 

Q (Mr-. Ryan) You have been in this law firm sinee May. 

A. Yes, sir. 

Q And I believe you testified that sinae the first of what, 

October, you have spent a considerable amount or time ase1st1ng 

Mr. B1schoft 1n his campaign and making 1nvest1:J;at1ons in 

connection therewith. 

A If thre·e or f'our hours 1e a conaiderable amount of time,. 

then I have. 

Q Is that all or the time that you have spent in behalf 

of' Mr. Biachoff"'? 

As f'"ar as investigation is conc:erned '? 

Q. Yea. 

A Yes. 

Q ,,11 :r~1ght. Now, ~1hat wa.a it, three hours or tour hours? 

A In between. /~a I pointed out, it would be d1tt'iuult to 

ascertain the exact amount of ti.me. 
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Q dell, closer to three or closer to four? 

A dell, let•s call it three and a halr. 

Mr. Simonett: I will settle for that. 

Q (Mr. Ryan) What all did your investigation entail 

besides your two trips to the Town of Stuntz? 
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A I don't think - I know I called the Houa1ni Development 

and asked whether or not Mr. F:i~:na had been retained by thi~m 

during 1966 or 1967. 

Q And to ~1om did you talk there? 

A I don't remember. 

Q How long did you talk to them? 

A Just a pew minutes. 

Q Fi~teen minutes? 

A Approximately. 

Q And you talked to Mr. Mathias? 

A ''rhis was in a purely social light. 

Q How many lawyers are in your office, Mr. Maton1ch? 

.4 Three. 

Q It L3 C"air to say, isn't it, it Mr. Bischoff is seated 

1n the house that you stand as the third man in that office to 

directly benefit by it? 

Ji; After all -

Mr. Simonett: Hold it. 

Mr. Ryan: I think it is u fair question. 

The Court: I think it is a fair question. 
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Mr. Simonett: I waa going to say I don't think 1t is 

a fair question, but I am not going to objfrnt. 

Q (Mr. Hyan) You don't stand to -benefit by it~~ 

A I don't think so. 

Mr. ayan: Okay. That ls all. 

REDIRECT EXAMINATION 

By Mr. Simonett: 

Q Why not? 

A 1 beg youP pa~don? 

Q Why not"/ 

A Well, I might have been racet1oua, but I am going 

carrying a bigger load of the office. Did you mean benefit 

directly'? 

Q I am not aure in what sense the question was asked. 

Mr. Ryan: The question that la pending is from 

Mr. Simonett, not me. 

Q (Mr. Simonett} Were you going to clarify a point 

during Mr. Ryan's cross examination and did not have an 

opportunity to do so? 

A Yes, but I don't think it was significant enough to 

bring up. 

Mr. Simonett: Thank you. That 1s all I have. 

(Witness excused) 

BERNAJm J. BISCHOFF 

I 

I 

I 
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1 Recalled as a witness, having been previously sworn, 

2 testified as follows: 

3 DIRECT EXAMINATION 

4 By M,r. Slmonett: 

5 Q Mr. Bischoff, you have already been on the witness 

6 stand and have been asked parts of your story, and only parts 

7 and perhaps not 1.n the order we would like to present it. First 

8 of all, Just to recapitulate, was this your first try at 

9 political office running for Representative of the 63rd District 

10 this :ra11? 

11 

12 

A Yes, it is. 

Q Had you I"Un for any other kind of poli tioal otfice 

13 before that? 

14 A Outside of party office, no. 

Q Your political background, I think you told us, you had 

been active 1n the DFL Party here 1n the Hibbing community. 

A Yes., I am. 

Q That was since you returned here in 1961. 

A 1963. 

Q 1963, and you are married a.nd have children? 

A Yea, I am. 

Q How many? 

lt Seven. 

Q In the 63rd District, there are two seats to be filled. 

A Yes, there are. 
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Q And in the primary, how many candidates were there? 

A There were a total or five candidates. 

Q The two incumbents? 

A John Spanish, Gordy Noyes and myself. 

Q Now, who had the DFL Party endorsement? 

A I w·as endorsed. I and Loren Rutter were both endorsed 

by the DFL. 
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Q Now, we already have a map of the district in evidence, 

St. Louis Count~, and then outlining the 6jrd District. 

(Map ot St. Louis County marked Contestee's Exhibit 13 

for identification.) 

Q Showing you Conteetee's Exhibit 13, is that also a 

St. Louis County map in which you have drawn out the outlines 

of the district? 

A Yes. Actually the outlines of the precincts within 

the d1str1ot. 

Q All right. Showing you a map which has been marked 

Conteatee's Exhibit 13, you outlined in blue the various 

precincts in the district. 

A Yes, I did. 

Q And what have you done there 1n red - numbers within 

red circles? 

A The red was the total vote cast in that particular 

precinct in t-he 1964 election, whioh was the laat pt~es1dent1al 

year election prior to 1968. 
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1 Q I see, and in some of these precincts you have other-

2 numbers in blue. 

3 A Some or the unorganized townships, I just have a section 

4 and range number. 

5 Q And when had you made this outline or the map? 

6 A I believe I made this shortly before the primary in 

7 eonneot1on with a vote analysis I did on the primary. 

8 Mr. Simonett: We will offer Exhibit 13. 

9 

10 

11 

Mr. Ryan: No objection. 

The Court: Received. 

Q (Mr. Simonett) Now, I 11onder if you could very br1ef'ly 

12 summarize just what your campaign strategy was for the primary., 

13 first in relation to the kind or district you heve here. 

14 A Yes. If I could explain briefly, the 63rd is an 

extremely long distance north and south, runs from the Canadian 

border down to the Carlton County 11ne. Because of thia., 

especially a candidate running the first time1 you have an 

extreme name identification problem. Now, what I t.ried to do 

prior to the primary is neutralize the population area~ which 

is the area across the Iron Range and more or less the center 

ot the district, and I more or less let the outlYing areas go, 

with the exception of a couple days spent up at Cook and at 

Crane Lake and at Floodwood, but basically I let that area go. 

practically no newspaper or radio campaign. I will 

xplein that a little further. But I concentrated primarily 
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1 on a door-to-door campa,1gn righ·t from Hibbing to the outskirts 

2 or V11°1gin1a; and I covered roughly ninety percent of the 

3 houses in that area. 

4 

5 

Q You mean door-to-door? 

A Going door-to-door; and in connection with that campaign, 

6 I had a car-top sign, oh, about two feet by six feet long, and 

7 I also had pla.yed on the Barney B name to help the name 

s -1dentif 1cat1on problem. I had Barney B for R E P bumper stickers 

9 and on the car-top sign we ha,d Barney B 1n blue and the rest 

10 ot the sign in red, and then we tried to tie l't together right, 

11 at the end or the primary with the only radio spot we ran was 

12 a thirty second song., Barney B for Ft E P - it was a kind of silly 

13 ditty ... to try to help this name 1dent1t1cat1on problem; but 

14 basically the campaign was, I would say, a ninety percent name 

15 1dent1t1oat1on campaign through the - or ninety percent personal 

contact campaign door-to-door through the Range area.· 

Q When did you start that campaign of" yours for the primary? 

11- I started that campaign immediately after making my 

announcement, whi.ch I rec.a-ll was on June 19th or this year, and 

which was also the ds.te I was endo.rsed by the DFL Party. I 

went on television thet day. 

Q The primary then was on September 10, 196B, and I 

el1eve the canvasing results are 1n evidence. 

P. Yes. 

Q lmd what ~fas your evaluation then of" your campaign at 
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that point frorn the primary results? 

A Well, first ot all, in the Town of Stuntz., John Spanish 

and mysel:t" - well, John had about 87 votes more than me., but we 

were both roughly around 2800. He had. 2870 and I had 't2780, 

roughly. Jack Fena and Loren Hutter, the two ino.umbents, weve 

at ~040 and 1900 some. In other words, both o.e us were 

approximately 750 votes ahead or the incumbents, with a spread 

or less than 100 votes between Spanish and myself and Just t)ve,"" 

100 between the ~wo incumbents. 

Q All right. Then following the primary., your campaign 

than through September and October up to election day, was th€"1-:e 

any change? 

A liell, yes. After that phase, - it' I may 1nterjE.ect. You 

asked me for the total vote. I was just talking about Stuntz. 

In the other town.a on the Range~ a.1 though some I ran four th, I 

was quite cloae. Like in Chisholm, I waa 100 votes behind 

Jack Fena; and Mountain Iron and Nichols Township, roughlN', 

well, less than 100 votes in each, so although I lost some 

ground in these towns, I still had a plu~a11ty of four or five 

hundred votes over Mr. Fena in the area that I had gone door-to

door; but in the outlying area I had not covered, except to 

Cook and Floodwood - well, even Floodwood I got haaunered - but 

mos·t or the outlying area.a 1 was beat very badly, but., see, 

this 1a a much smaller percent ot the total population and that 

1s why I concentrated so hard on the iia11ge area here in the 
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pr1mar~y. Now, after, I went, well,, to a multi-phase campaign 

in the outlying area. I started using - well, posting signs. 
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We posted a sixteen inch sign, about fifteen hundred or them, to 

help with the name ident1.f1catlon p.roblem. We also put together 

about e1ghty 2 x l.t signs, red, white and blue, with Just a big 

red check and Barne';y Bischoff name and we posted them mostly 

along the roads arid also some in the population areas, and then 

in addition to that 1 started developing a newspaper ad campaign, 

mostly small spots, two column by two inch. In fact, with the 

exception or two ads run during the campaign, none of the ads 

contracted for were over twelve column inches., which would be 

3 x 4, but I was playing basically on three or tour main issues; 

one, the South P.mer1can trip; another one was the legislative 

salary entrenching bill which had been passed; and another one 

was the tact that I had the DFL endorsement and calling on -

focusing on the fact th, party had denied the endorsement to 

Mr. Fena; and the next, and this is one ot the issues I hit 

the hardest, was that neither ot the incumbenta carried their 

home territory, and this is part of the psychology or the thing, 

trying to sell the people 1n the outlying area, well, if a guy 

can't carry his own territory, ther-e must be something wrong, 

see, and this 1s what you are playing on. 

Q Did you find any contusion among the voters as to the 

DFL House caucus endorsement; that you had the DFL Party 

endorsement? 
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A Yes, several people asked me how come Mr. Fena put 1n 

about the party endorsement when he wium' t endorsed. 
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Q Now, there wes also the issue or debate raised. Ia that 

right? 

A 

Q 

ft, 

Yes, this was raised. 

And who was it that requested the debate? 

Well, Mr. Fena requested it, and I answEu•ed and thia wa.s 

8 part ot the same campaign. I said, - well, I came back with thf£t 

9 answer, in effect, that what 18 there to debate. We are all 

10 DFLers. The only issue in the campa.1gn 1e your reoord, emd the 

11 voters rejected it., but I used it to tie in with my issues 

12 campaign. 

13 Q Now, during all this, I guess you had an addition to the 

14 family. 

15 A Yea. We had our second son in October after five girls. 

16 Q Did you become 111 about th1e time? 

A Sho:rtly after, right, I had a strep throat. Well., I 

was sick - Yery Elick. 

Q The doctor suggest you go to the hospital? 

/l_ Yes, he did. 

Q Di.d you? 

A Did I go? 

Q Yes. 

A No. 

Q This leads us up to, I su9pose, about the last ten days 
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1 or ao or the campaign. 

2 The Court: Before we get to that, I eee lt is cloe1ng 

3 time. We will recess until n1ne-th1rty tomorrow morning. 

4 (Thereupon sn adjournment was had until nine-thirty A.M.,, 

5 Wednesday, December 11, 1968, at which time proceedings were 

6 had •• follows: ) 

7 Q (Mr. Simonett) My recollection, Mr. Bischoff• ia tha.t 

s when we recessed yesterday a.rternoon, you ha.d Just completed 

9 telling us about your strep throat infection and your illness 

. 10. in early October. Did that have any effect on the timing or 

11 your campaign? 

12 

13 

A Yea. The campaign already scheduled, I laid ou.t., I fell 

behind on somewhat.' 

Q In the primary - I don't believe I asked you this - how 

did your total vote relate to Mr. Fena•s total vote? 

A Well, actually there were four ot them. John Spanish 

was about - could I have the sheets pleluse? There were five 

candidates actually, but John Spanish had 5,370, and then 

Loren ~utter was second with 4,7'74, Jack was third with 1+ 1 7,'18, 

and I was fourth with ~., 591. In other words, the three ot us 

were bunched within 180 votes of each other. 

Q Now, you had the district DFL Party endorsement. The 

campaign itself - that ls your ca.mpa1gn committee_. consisted 

what kind o.t' group? 

A Well, mostly personal friends and acquaintances. It wae 
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not a partJ group, if that 1s ~hat you mean. 

(Letter marked Contes tee' a Kxh1bi t l 1t for 1d.ent1r 1cat
1 

) 
on. 

Q, Showing you what has bean marked Contestee•s EXhi'bit l4, 

4 can you identity that for us? 

5 

6 

7 

A Yes., I c a.n • 

Q What is it? 

A Thi$ 1s a letter - well; a mass ma.111ng I sent to a. lieit 

8 ot some twelve or thirteen hundred acquaintances and friends 

9 and people t.hs.t I knew or had met or thought might t,e intereat,~d 

10 in supporting me in the campaign. I should explain the bacl{•"' 

11 ground on this. I was told by the party that I would not 

12 receive any financial support or otherwise, so briefly., this i~ 

13 a request for support and tlnanoial help. 

Mr. ,Simonetc: We will offer Exhibit 14. 

Witness: ".rh1a letter incidentally was mailed shortly 

after I tiled, and I had a tremendous response to it. 

Ml". Hyan: No obJection. 

The Court: Received. 

(Map or the Town or Stuntz marked Contestee's Exhibit 15 

for identification.) 

Q. (Mr. Simonett) Mr. Bischoff, the Town o:f Stuntz has 

been rnentloned here quite often by both you and Mr. Fena, and 

showing you Contes tee• a Exhibit 15, cum you identity 'Lhat for us. 

l-i. Yes, 1 c~n. This ia a map showing the geographical 

Town of Stuntz. I should explain that the Village or 
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1 Hibbing is included in the Town or Stuntz. It consists or about 

2 sixteen or eighteen voting precincts. There are a total of 23 

3 Stuntz pPecincts in all. In other words, we have the Hibbing 

4 Stuntz and the outlying Stunts. This ma.p here is part of the 

5 vote analysis I did tmmed1a.tely after the prima,ry campaign. 

6 Q The map again shows circles with numbers 1n them wr:ttt~n 

7 in red pencil. Was that done by you? 

8 A No. This numbering on this one was done by my SfHJretar'it. 

9 I gave her the tiguree though. 

10 

11 

Q And what ls the s1gn11'1cance of those figures? 

A These figures again are the 196~ total vote cast in eanh 

12 or these precincts. 

13 

14 

Q And as far as these 2h precincts shown -

A 

Q Excuse me. -- in the Town of Stuntz as shown in Exhibit 

15, in the pri,mary how did your vote compare w1 th that of 

Mr. Fena'sV 

A In this area, I was approximately 750 votes - I can give 

1 t more aocura. tely 1.r you want. 71n votes ahead of Mr. Pena. 

Mr. Simonett: We will offer Exhibit 15. 

Mr. Ryan: Whet is 1n the red circles, Mr. Bischoff? 

Witness: Those are the total votes cast in that precinct 

in the 19611 election. What I was do.ing was using that as a yard 

stick to determine my further efforts in the campaign rea.lly to 

project the anticipated vote. 
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Mr. Ryan: No objection. 

The Court: Received. 

Q (M.r. Simonett) When you were on the stemd before you 

mentioned, I believe, that; you were going to have a. series or 

radio talks. Do you recall that testimony? 

ft Yea. 

Q Was that to be in the last week prior to the election? 

A Well, it I might backtrack, I could outline this 

campaign as I laid it out at that stage. 

Q P:11 right. Right at that stage. 

!\ What I d,1d, as I explained, I analyzed the vote in all 

232 

the precincts in the district. I took my percent of the total 

vote cast for the four that had made the primary election and 

projected an anticipated vote in each one of these precincts, 

and then I decided to concentrate m.y campaign .in the a.reas I 

hadn't worked bet ore arid was behind in, so I had a mul ti-phaise 

campaign in tl'Hl last weeks there, particularly, for example~ in 

Balkan Township., Britt 'Township and Nichols. I went back and 

completed my door-to-door campaign in these areas that I had not, 

because th~y are fairly concentrated areas, I had missed. I 

ran out of t1me before the primary. So I spent, oh, probably 

t~o weeks going back and digging out these areas. Then I 

developed this name identification cempaign I started to talk 

in the outlying areas, particularly with the signs, and 

using the total votes in these precincts. I set up one 
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1 number for how many a1gns to put up in each p~ecinct and also 

2 tried tc) figure - I knew I couldn't possibly cStop t,t every farm., 

3 so I set up a formula in the outlying areas and tried to hit 

4 one out of every fi.ve people and trie·d to get them taUtlng; and 

5 now during this phase, I wasn't really concentrating on the 

6 issues as much. It was personal contact type or ct!lrnpaigr.t th.at 

7 I am talking about. I think you can get a rough idea or what 

g type or campaign, I passed out fifteen thousand cards in the 

9 primary stage and about tour thousand f1 ve hundred art er· the 

10 primary, so l was concludtng the door-to-doc,r type of campaign. 

11 Then we went in the s,am~ 1dentlf1ost1on. Besides the s1gns
11 

12 we went to small ads in the newspapers and worked on the several 

13 issues I told you about yesterday. Then ou,r 1saues campalgn 11a2 

14 outlined primarily in the last two weeks. What I intended to dt, -

15 the way we outlined it 1s to handle the issues in a brochure 

16 a.nd also 1n a series of radio talks on the Eve le th a ta tion. Now, 

this waaJ as I explained, I got sick there. I had a bad strep 

throat and was - 111ell, I INould say the first three weeks in 

October I '..1ae very sick, but I did outline my talks during tbls 

eriod and also the brochure; but as it happened, the brochure 

as supposed to come out one - not the weekend before the 

lect1on, but the preceding weekend. lfe/ell. I didn't get it to 

he printer until about Wednesday of that week and she couldn't 

oss1bly get 1,t out for that weekend end get 1 t all mrdled and 

veryth:t.ng, so W!.:'~ ended up net getting that out until the end 
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of the .following week. In the same way, the radio talks we.r-e 

supposed to run f:rom Monday through Friday. The aubJeots had 

been picked and everJ·thing. We didn't get t;o tho radio station 

until either Friday or Saturday, which would be one full week 

before the election, and at that time we reserved the time and 

set up the promotes and also the schedule of the campaign talks_ 

Q Now., was it in this series of radio talks you Just 

described that appeared the talk which Mr. Pena contests? 

A Yes. 

(Five transcripts of radio talks marked Contestee's 

Exhibits 16 through 20 respectively for identir!cation.) 

Q No~°', showing you :Cive transcripts, the- i'i1 .. st one 1s. 

marked E.xh1b1 t 16., Barney Bischotr ... Talk 191., n:e.ackground 

Information - Why I am Running"; Exhibit 17, Talk #2, "The 

No. l Problem in State Government"; Exhibit 18., Talk #3, "The 

Record of Mr. Jack Fena''; 

ar1d Bounty Blll O; Contes tee• s Exh1b1 t '20, Trilk , 
0 The 

Voyageu:rs Park lssw::u. Have I identified those exhibits 

correctly?' 

A Yea, that la fine. 

Q And these are transcribed from your radio tapes? 

A Yes. 

Q Are these five minute talks? 

A Actually, I think they were supposed to be five m1nutea. 

Some of them ran a minute ove.r. 
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Mr. Ryan: No objection. 

The Court: Received. 

Q (Mt,. 81.monett) Just so it 15 clear, did I understand you 

5 had planned to a ta.rt Talk 1f l on ~ionda.y of the week preceding the 

6 election? 

7 

8 

f, That' is t,rue. 

Q, And then following each day w1 th one ot the succeeding 

9 numbered talks. 

10 

11 

12 

t, Yes. 

Q Instead, what happened? 

A Well, I didn't begin until - or didn't make the arrange-

13 ments untll Friday, and we had an agreement that it I couldn't 

14 have a talk ready on Monday, we would start on Tuesday., and tht1.t 

15 is the way it worked out. We were behind. See, I was still 

16 working on getting the brochure out and everything. 

17 Q. Well., we wlll be coming back to tha.t. So that the result 

18 was :Exhibit 18., the talk on Mr. Fena•a r•ecord which W'S.5 given 

19 on Thursday, Octobt)1• 31., had originally been pla.nned to have 

been given on Jednenday, October 30. 

A That 1s correct. 

Q And these talks w-crfl: tc:"J be given and ti/ere given on .what 

rndlo stat ion'? 

A ~1e entire series was only given on Eveleth. 

Q And any particular reason for picking the Eveleth station? 
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A Well, yes; because it is much cheaper; amd secondly, I 

didn't feel - well, 1 didn't feel I needed any real radio 

campaign in the Hibbing area bc1cause we had built up that t~pe 

of lead. Thie thing was directed more towerds the other end of 

the district and trying to get the name out as many times i1s we 

could. 

Q What do you mea.n, the other end or the d1str1t:t? 

A Well, I am talking - the population area in the 63rd 

runs from Hibbing to the outskirts of Virginia., which 1a right~ 

lO near Eveleth, and that is where I was concentrating on, but the 

11 rate ls much cheaper on the Eveleth station. 

12 Q In your experience, as far as getting people to listen 

13 to the radio those living in H1hb1ng - which would be better,, 

14 to g1 ve your campaign talk on the Hibbing radio station or 

15 Eveleth? 

16 A For Hibbing'? 

17 Q Yea. 

A Oh, the Hibbing station. I might explain one reason what 

I was doing with this radio thing 1s I wanted to handle these 

issues that; had been raiiH~d the most or ten during my campa:tgn. 

Q These were issues which had been called to your attention 

the voters in your door-to-door· campaign? 

ftz Yes, part1.cularly the Voyageurs Park and Bounty :Bill and 

control. These, by no stretch or the imagination, are the 

ost 1mpot•tant issues in the sta.te go',,;1e,rnment., but they are the 
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issues people wo1,.e talking about. 

Q Now, when did you '~f:rl te rralk ;/1, the bnakg.round talk? 

A That was written Tuesday morning, the day that it was 

given. 

Q. And 'ralk 1;2? 

A ·n11a v,as the case wi ·th eat:h talk. 

237 

Q So, !n other words, rralk 3 1 the onf:: on Mr. Fena•a record., 

you actuall;y sat down and started to write lt out when? 

A dell, I probably started it - well, I started to outline 

these way back, but the actual writing, putting the talk 

together, waa done - I ~muld. start 1 t the night before, f1.n1sh 

up that morning, and cut the tape around noon - between noon 

and - between twelve and one o'clock, and then run it over to 

get it there by two. 

Q And it would tben be broadcast on the Eveleth ata~ion at 

·what timEI~! 

A At 3:15 1 believe was the time. 

Q Did you have the same time each day ror this series or 

f1 vs· talka'i 

A jrhifl ;1as tne idea., to sta.r~t promoting 1 t as a series and 

keep the oame time. 

Q Did you use any method of alerting the radio audience 

for the Eveleth station that this talk or these talks would be 

coming on about 3:30? 

A Yes. • I bought a package from the radio station, 
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1 including seventy-five: one minute talks eo I allocated a.pproxi-

2 mately ten ot them to promoting each of these longer talks, and 

3 those promotes art~ Juat. o. short announcement or the mater1a1 w,a 

4 intend to cover that day. Now, I had the song that I referred 

5 to yesterday. t!ell, every other promo approx1ma.tely would be 

6 thirty seconds of song, thirty seconds of talk, and the next 

7 one would be a full minute promo of talking. 

8 Q Well then, for ·the talk· given on Thursday, Octo,t1e111' 31:st. 

9 earlier during the day ot. Thursda.y, pr1.or to 3: 30 wt1t2n it Cc)Jnf:: 

10 on, there would be from.time to time a short announcement that 

11 a talk would be given et 3:30~ 

12 A Well, the promo for that date would start Wednesday 

13 after Wedneaday•s talk, so there would be several spots. Any 

14 or the pro.mos on Tuesday afternoon and Tt.fednesday morning would 

15 be ror the· Wednesday talk. 

16 

17 or the talk was going to be~; 

18 

19 Q So in this case, beginning on Wednesday afternoon after 

Wednesday's tslk, the radio began to announce you would be 

alk1ng on Mr. Fena•s record at 3:30 on Thursday, the next day. 

A. That ts t1"ue. 

Q Now, do you remt~mber, Mr. Biechor.r, on ·Thursday aft~f2r 

• ou prepared Talk #3, how 1t got over to the Eveleth station? 

A I am trying to remember which one of my uncle'a - I 
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1 be~1eve this wes taken by mj Uncle John. 

2 

3 

4 

Q He drove over to the station? 

A That is rtght., in his truck. 

Q Now, was lt also on Thursd~y that you prepared that same 

5 radio talk with slight mod1f1cst1ons to appear 1n a newspaper ad? 

6 

7 

8 

.A Yes,, I did. 

Q And when did you sta~t working on that? 

A ~ell~ right after I sent the tape over. In fact, that ia 

9 why I di.dn • t take. the tape ove,r myself. 

10 

11 

Q Thts 1s a.n ad that you planned to put in what publici1tion1 

A Originally I had considered - now, I had no definite plan 

12 to put that in, but I had considered the possibility or running 

13 that ad a week earlier 1n the Manney Shopper, but I didn • t hf\Ve 

14 the material. 

15 Q But this 1s the ad then that again is in dispute on 

16 Mr. Fe,na' s record and 'the· one that appeared in the Manney Shopper? 

17 A Yt.H;. 

18 Q Was there any reason ror picking the r-~anney Shopper other 

19 than, e~y, othfll" newspapers in the area? 

20 

21 The Hibbing paper :Ls slightly more expensive, and then I probably 

get a liew m,ore pltB.ces with the Manney Shopper. It is Just a 

atter of economi~B. 

Q And did this series or radio talks, including #3, tie 

n any with the context or the debate iaaue Mr. Fena had been 
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1 raising tor some weeks? 

2 A Yes. Jack and I had a pretty interesting exchange, 

s actually. He called for a debate, and I answered in the way r 

4 e:xplslned yeat.erda:y. Then he called for a debate again, and r 
5 issued another press release or answer; and there was some 

6 question whether or nc,t 1 t was going to be published, and 

7 finally the only 'llfJJ/ 1 t was agreed to publish 1 t is i.f both my 

8 answer and another release by Mr. Fena were printed together, 

9 so I said fine. This was more or less the sixth step in an 

10 exchange on the debate issue. 

11 Q All right. Now, I think it appears that the radio talk -

12 we will call it Talk #3 - you also played 1t over some other 

13 station. 

14 

15 

16 

P. Yee, I did. 

Q And when w~s that decision made? 

A Well, actually I replayed two talks over - beth Talk 

17 which ia the biggest problem in state government, the conflict 

18 or interest problem, and ·/l3, the talk 5bout Mr •. Fena•s rircord. 

19 oth of those wc:r•e playt1d ove.r. Talk ;{t2 w,!S played on Sunday 

I 

20 ·n both Hibbing and Eveleth and #3 was played on Monday on both 

iibbing and Eveleth. 

Q, No~,,, when your talk appeared on Thursday on the Ev~leth 

tat1on, did you subaequently learn that Mr. Fena intended to 

nawar? 

A Yes, I d:ld. 
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Q And how did that cmne to your attention? 

A t; noon on Pr:ldsy ·" 1 ~ms at t;he ftoward having lunch and 

several people came up co me F.md told. me that Mr. Irena is going 

to anawer you on the radio, and one fellow mentioned Eveleth 

and another fellow mentioned it 1s going to be on Virginia. 

Q The Howard is a care in Hibbing? 

A That is where both of us eat lunch. 

Q Then did you liaten on Friday to hia answer? 

A I believe I listened to the Eveleth talk, and I believe 

1t was at J:45. I haven't checked, but that is pretty close. 

Q And do you know whether or not it also appeared on the 

Vlrginia radio ritat-lon? 

A I know definitely the promos did. I don't believe 1 

14 heard the Virginia talk itself. 

15 Q \tJha t do you 1nean by promos 7 

16 A Well, Jack on his talk had the same type of announcement 

17 that he would bo talkini. This 1a how we learned of it in the 

18 tirs t plac~,. 

19 

21 

22 

23 

Q In other worda, he was advertising on the radio he would 

Mr. i{y an: Counse 1, a couple ci:t' days ago you reminded rne 

quite politely that ! might t)('; lr~a.ding. May I suggest the same 

to you. 
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Mr. Simonett: All right. 

I think I am going to go back to this 

3 point, i~r. Bischot""f, t·o Thursd&y mo.rning, October 31st, Whf1:n you 

4 were sitting down to write your Talk #3. So I don't lead you, 

5 

6 

where were you st ttd.ng•? 

H Where WZJ.s I sitting? I believe I wrote 1t at my desk at 

7 the office. 

8 Q In your of1'1ce. JUl r.ight. .4nd this was to be a t;alk 

9 about Mr. Fena•s record? 

11 

12 

13 

Q And Ln which you raised various questions. 

A Yes, I did. 

Q And where generally had you obtained the inrormation 

14 along the lines develope·d 1n tha.t talk? 

15 A f1ga1n, let me by way of background - I had be(~n e,>rgan-

16 lzin,g my campaign for a period or. a. couple of yea.rs. I eilmost 

17 ran against Mr. Fena in 1966. 

18 Mr. 1:1yan: Your Honoi•, I object. The witness is going 

19 beycmd the que8t:ton tba,t wes asked. Thia has been ck.me 

20 i'requentl.y. 

21 

, 22 

The Court: Read the question again. 

11, lit't•a not bottler. What was your 

23 background preperat1on for the talk? 

24 A I had been gathering information over a period of a 

couple ot' years. 
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Q Now, whim you a.at down t.o wr1 te 'Talk i3, one of the 

aubJects you dealt wltn was the public defender appointments. 

l\ Yes 1 it is. 

Q You had aome general information an that, did you, 

because you yourself had been an applicant? 

A Hight. 

243 t 

Q Showing you Contestee's Exhibit 2 which is in evidenc(J -

it 1s a ~opy of a letter from Mr. Durfee to Judge Chanak dated 

January 4, 1968, had you received a copy of that? 

Q J.1nd that cop, was 1n your tile irnursday morning when you 

were writing your talk? 

A Yea. Ian•t that my copy? 

Q I bet 1t is. ·~~/e offered 1 t. This would be y(Jur copy. 

,;1 I believe so. 

Q Hao you p1--1or to that Thursday morning also talked to 

Mr. Mathias? 

A correct. You mean about the public defender? 

Q. tea. 

Q l~nd ~;1r. Matonici'l of your orf1\je, your a.s:3ociat&, also 

talked w1 th 11:lm. 

A Yes. 

Q You discussed this with your associate? 

A Yes. 
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Did your file also mention an interview he had with you? 

Yes. 

Prior to Januar~ 4 1968 when h~ came to Hihbing, t0 ~ , " , ~ .., ,., 

1nterv1ew the different candidates? 

A Hight. 

Q ~-fas there a.nything about that event that you thought (!/BS 

pertinent'? 

1~ Hight. I had an appointment with Mr. Durf'ee. I don't 

remember the exact time. I believe it was ten o'clock in the 

morning. I got to the office· I had to stop some place and I 

came to the office about a quarter to ten, and he had been there 

already and he nad gone over - he left word he had gone over to 

Mr. Fena'a office to talk to Jim Randall. He came back, not at; 

ten, but approximately - this again I am guessing - but it would 

be approximately eleven o'clock or quarter to eleven. 

to me for about five minutes, and it waa a very short interview. 

The gist of it was he was sorry he couldn't hire both or us. 

Q ts of January, 1968, hoirl many years had you been a 

A Well, I wes admitted 1n 19~9, but actually practicing law -

general practice only from 1963. 

Q 'Then you sat dc.11,m Thursday morning and you falso wrote a 

paragraph about the highway. 
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J.\ Yes I six~. 

Q Here again JOU stated in your talk and in your ad that 

Mr. i"t::ma and three colle~:tgues were the owners of¼ 1:) fortif-.:us near 

the airport and Highway 37. Had you made an investigation to 

determin~ the ownership of that property before you wrote that? 

A Yea. Originally I checked this out in 1966 prior to the 

time when I was thinking of running for office 1n 1966. Thia 

was the first time I checked it out. 

Q Did you obtain at that time a photocopy of the deed? 

A No, I didn't; shor-t;ll' thereat tar though. 

(Copy of Warranty Deed marked Conteetee•s Exhibit 21 for 

1dentil1cation.) 

Q Showing you what has been marked Contestee'a Extdbit 21, 

can you identify that? 

f\ Y~s. This 1s a copy of a de·ed from Horace C. Hick,& to 

Wa.lter S. -':11111.ams, aowa1.,d t\. Heed, JotH:ph Cbamernick and Jack 

Fena. 

Q Dated 7 July, 19651 

A Dat~d Jul~ 1, 196S, and filed ln August of 1965. 

Q ~nd is that tne lend that you had in mind in the article 

you wr'ote? 

Q And did you haVd thin deed, Exhibit 21, in your possession 

and in your office that Thursday #hen you wrote the article? 

h Yes, for over a few years. 
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;,;tr- .. Simonett: we will ofter E.xh1b1 t 21. 

Mr. Ryan: No obJection. 

The Court: Heaetved. 
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Q (Mr. Simonett) You had had the cop~ of thia deed for 

quite some time, Mr. Bischof r, showing Mi,.. 11ena' s ownership in 

this land and for quite some time prior to when you sat down to 

write thla ad on October 31. Did you make any further check 

before you wrote that ad to ascertain if the title still 

remained as 1t had then? 

A Yes. I don't remember the exact date, but there is 

oorresp0ndenc~ on it. I wrote to Consolidated Abstract Co. 

shortly before I got to this stage of the campaign and asked 

them to verify the fact that it is still owned by i~Iz•. l?ena snd 

the other three gentlemen, and I also called them the following 

day, aa I recall, and requested. an lmmed1ate letter ver1tying 

this information. 

(Letter from Consolidated Abstract Co. marked Contestee's 

Exhib1 t ~.2 for 1derrt1fica.tion.) 

Q Showing you what haa been meu.~ked Cont~s tee's Exhibit 

can you 1dentit~· i·t for us. 

A Yes. This is a lett€?r I rece1 ved f'rotn Consolidated 

Abstract Co. co:nf1:rm1n6 the telephoneconversat1on, and it doe.sn•t. 

mention the lettdr, but there is also a letter in the file. 

Q. All right. It 1s dated Octobe1<) cA, 1968. 

A Yes, it is. 
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Q. And 1t does mention it 1s oontirming a phone conversation 

ot that same day you r,ad with the compan~r. 

Mr. Simonett: We will ofter Exhibit 22. 

Mr. Hyan: No objection. 

The Court: Receive.id. 

Q (Ml''. Sin10nett) ~/ell, 1s it based on that information 

you t.hen wrote in the ad, HBack in July 196:; Mr. Fena and three 

or his friends purchased a total of 13 forties of land, about 

520 acres, Just sou'th of the highway nr:nl.r 'the Chisholm-Hibbing 

airport. 11 '? 

;\ That is true. 

Q rr1um you wrote, •• It 1s interesting to note that at the 

time the airport highway waa being considered as a possible route 

for the c:roaa-range expressway, and. Mr. F1ena was then actually 

involved in the praJeot". what did you base that statement on'l 

A Again., I will have to outline this thing as best I can. 

Baok after the period oft.be taconite amendment, there was 

considerable talk around about a cross-rang~ expressway. Now, 

a.t a meeting early in '6j,, - I don't recall the exact date -
but it waa in H1'bb1ng, the Spud ville cutoff was proposed as a 

possible route. Now, if you look, the main thing about the 

cross-range expressway was it was supposed to be a quick, four-

lane quick to move traffic swiftly. well, there was some 

even then to route the highway along 169, but it you 
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look at a. map, this thing is not anything near s etrtdght line. 

Tt,is thing goes up north by Chisholm and then swings along the 

Iron Range towns, so there was some thought they should do 

something to have a straighter route. Well, as I recall, I 

attended a number oi.'1 highway meetings. I ~-1as on the Chamber ot' 

Commerce .and sti.11 am. 1 was not a.c t1ve on the hlghway comn1lttee 

but the Spudville route, because of the fact it would run eouth 

or Chisholm, there was tremendous resistance in that particular 

area. A route to the south would be more beneficial to Hibbing. 

This 1s the genera.1 feeling the mE:rcnants hcid. 'I1trnre i.'i!as con

siderable discussion about the problem in getting the Spudville 
12 route approved because ot the consitut.1ona.l 11mltat1on on high-

13 ways and that it 1s hard to add a new highway to the system; 

14 so my understanding and what I hea1~d many times it1 that the two 

15 real choices would be between 37 and 169, one route or the other. 

16 Again, now Mr. Fena has testified that he has aupport~d Highway 

17 169 right along. This is not my recollection. I can• t swe·Ea' ta 

• 18 it, but I will s,iy t.hls, that at any 01~ the meetings r was at 

19 urinf& the period I do nc,t recall !l.l''. Fenn ever puat1ing Highway 

20 69. I would also say that there was considerable talk around 

21 own durlng thia, pe:riod about the f*arm and the f'ac t 1 t was on 

22 , his highw·a~·, and I don't -

23 EXCUS!: me. Just a minute, Mr. Bischoff. 
24 1r. aeporter, i10w d1ff1cul t would it be to ~ead the question 

25 gain? 
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but maybe we ought to a t;art out with a nev; quee t ion, Mr. Bischoff 

And was this the state or your information~ 

what was 1n your mind when you wrote this on ~rhurada.y·t 

A Thia was part of it. 

Q Was there much discussion also 1n the newspapers in the 

area, Hibbing~ Chisholm as well as elsewhere in early 1965 

about the various Pout~a? 

Q And were you aware at all that at that time in early 1965 
12 some groups at leaat were pushing or interested 1n Highway 37 
13 as the l'OUte'.Y 

14 

15 (Newspaper clippinga marked Contestee'n txhlbit 23 tor 
16 1dentlticat1on.) 

17 
Q Mr. Bisohoif, I eho~, you t·welve sheets of paper which are 

18 attached to~ether and on which appear on ~ach of the sheets 
19 newspaper clippings and which have been marked for identification 
20 as Ct:mtestcHi,d ~. Lxi1ihit; 23 and wt1icr1 a.ppear to be clippings trom 
21 ~ither ths Ct1isbol;}1 or Hibb:lng uewspapo.r, and I ti111 ask 11 .. you 

22 

23 

24 

25 

ade th0se av2ilable to meY 

Q Znd you obtained Exhibit d3 from wh0re? 
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date or the publication, but there does appear on the sheets a 

penc1-led date. 

Q Who wrote that on there? 

A I don't know who wrote that. 'I'hese dates were on there. 

but I have gone through the papera st U1.e library and ve:rified 

Q That would be the date the paper came out that contained 

the clippings on the sheet? 

,t; I didn't do all that rnyselt. I had Don Drolson help me. 

Mr. Simonett: ~!:e wtll offer Exhibit 23. 

Mr. f=cyan: Did you, Mr. Bischoff, personally examine the 
14 

newspapers i,n their to·ea,l t;ontent from which these articles 
15 

'.were removed? 
16 ~a tness: Do you mean at this stage now have I gone back 
17 an-d loo .. ..re· ,;.,. th • • • l t ··• ;· ~ u ~rougn tne comp e 'e newspapers? 
18 

Mr. Ryan: Yes. 

Wi tncas: No, l rtally haven't. mJt through the -

Mr. itJ(tm: Them you at•e not able to say, are you, whether 

the packeL of ads or newspaper clippings that are Contestee•s 

7xh1b1t 23, whether these constitute all of the articles having 

with the lange highway? 

,,.ri tness; I am .sure they don' t c•eal ly. I am sure thel'e 
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Mr. Ryan: Are there some that were left out? 

·;ri.tnic::t;s: I 1,1.tt Dtrt none intentionally that would have a 

bea1"i.ng. 11'her~ ,a~e other'G. 

Mr. Simonett: You mean left out by us from the Chamber 

r.fitnat1s: No. , I went tht•ough the Chamber l"'lle and took 

any or thosw that had any i•emote bearing on this. 

Mr. ti.yan: You personally selected the one,s"i 

Witness: Out or the Chamber file, yes, I did. 

Ii;Jfr. Hyr.m: Somi.5'tiody from th,e Chaml.H . .n" didn't pick out -

Witness: NuJ tney didn't. 

Mr. J,:::,a.n: --the articlers that dealt with the highway. 

You did this yourself? 

Witness: No. Mr. Zeitler brought these over to me, 

and actually, 1 dldn' t go through. tbe comphtte 1"1le on theirs; 

but then I had tI!r~. Drolson chacking over the Tribune papers and 

18 
then he got so.me c't;hers and I went through them to see if there 

19 was an)th1ng relating - in othet' words, this 1s what they had 
20 

21 

22 

in their fL1t~ righi.~ here. 

committee. 

1~1:r,. ::~ya1n f.o either• you or Mr. Drolson madB some method 

of selection. Is that fair to say? 
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Witness: Yes. 

Mr. Ryan: Oka~. With that in mind., we have no <.ibje("!tlon, 

your Honor. 

The Court: Received. 

Q (Mr. Simonett) In addition to going through the Chamber 

clippings, did you or did you have someone also check the 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

records or the Hibbing Daily Tribune? 

ft, Well, these are the Hibbing Daily Tribune, but they a,re 

on microfilm and at the library. 

(Photocopies of three sheets ot Hibbing Daily Tribune 

marked Contestee•s Exhibit 24 tor identification.) 

Q For the record, Conteatee's Exhibit 24, marked .for 

1dent1t1oat1on as such~ consists of three sheets of photocopies 

of certain pages of the Hibbing Daily Tribune; the firfrt she\'J:t 

tor April 28, 1965; the second for July 21, 1965J and the 

third tor May 19, 1965. Have I id~nt1£1ed the exhibit correctly, 

Mr. Bischoff? 

A You have. 

Q And are these photocopies you obtained? 

A Yee. 

Mr. Simonett: ¥~e will otter in evidence Exhibit 24 .• 

Witness: 1 am sorry for the quality of the print. They 

adn't used the machine before. 

Mr. Hyan: 1 wonder if I might ask a question or the 

itneas. Referring to Conte.stee's Exhibit 24, page 2, an 
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article in the Hibbing Daily Tribune or July 21, 1965, can you 

tell us, Mr. Bischo.fi', if this artiol~ - tell us what the 

improvement ia bet-,een Hibbing and what city in the first para

graph. 

Witness: Keewatin. 

good, but it is Keewatin. 

l admit it doesn't show up very 

Mr. i't~·aru 1Ihat is Keewatin"! 

Wi tne·ss: Yes. 

.Mr. Hyan: we have no obJect1on. 

The Court: Received. 

Q (Mr. Simonett) Another thing you wrote about in your ad 

and in your radio talk N3 was Mr. Fena•s aasoc1at1on with the 

Town ot' Stuntz. What 1nveat1gation did you make in that regard 

before you sat down to write that ·talk on 1rhursday morning, 

October 31 ·:-

A ~iell, number one, my partner Ed Matonich, I requested him 

to do th1a initially. He checked with Bob Mathias, A.rt Orekela, 

Halph Deger~, and came back to me. I ha.d him re-check and then 
19 

I called Balph Deger myaelt. 
20 

21 

22 

23 

24 

25 

Q You yourself placed a phone call? 

A Yea, I did. 

Q ~•/ho is Mr. Deger? 

J'i He is 1rown or Stuntz Assessor. 

Q lmd what did Mr. Dege1• tell you in that con versa ti.on? 

J\ I called him and told him I Just wanted to confirm some 
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tacts with him and to the amount o.t the check# and to the tact 

1t didn't go to court; and then he told me that he had put the 

figures altogether and turned them over to Mr. Fena, and he just 

put in the final phase or it. 

Q Now# you also mentioned that one ,reason you were delayed 

in starting your series ot radio talks ao that you were unable 

>·to s·tart on Monday and had to start instead on Tuesday was a 

brochure. 

A Right. 

(Brochure marked ,Exhibit 25 ror 1dent1t1cation.) 

Q Showing you what has been marked Conteatee's Exhibit 

ia that the brochure? 

A That 1a my brochure, yes. 

Mr. Simonett: We will ofter EXh1bit ~5. 

Mr. Ryan: No objection. 

"'~f"" 
E,)I 

The Court: All right. The brochure will be received. 

Q (Mr. Simonett) How important was this brochure as part of 

your campaign? 

A 11e11. this was the very important wind-up to my campaign, 

because this is the thing that was intended to tie this mult1-

hase thing together. It is very 1.mportant. We had a distr1ot-

1de distribution on this, with the exception ot some places. 

Q Now, did you get that mailed out and distributed when you 

ad planned to do so, the original plan? 

A It was originally supposed ·to go out the weekend before 
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not the weekend immediately before the election, but the preoedln 

weekend. 

Q /md instead -

A Inatead, the mailing got to the poatotfice on Friday 

before the election and the door-to-door d1atr1but1on which we 

used,in Chisholm and Hibbing town areas went out on Saturday and 

Sunday and a few on Monday, ao the~ were received in the mail 

on Monday, a good part of them. Some were ·received on Saturday. 

Q Were there any, Mr. Biachotr, that didn't even arrive to 

the voters' residence until after the election, or did they all 

get out by Tuesday? 

A I think most or them. I don't know or any that didn't 

get out except in breakdowns - internal breakdowns at the post

otf1ce. 

(List or poatoff1ces marked Contestee•s ,Exhibit 26 .tor 

1dent1f1aation.) 

Q Showing 1ou what has been marked Exhibit 26, can you 
18 I 

19 

20 

21 

22 

23 

24 

, 25 

identity that? 

A Yes. This 1s a 11st of the different poatotf1ces that 

we mailed t1'1e brochure to, including rural l'outes and star 

routes and box,es. 

Mr. Ryan: No obJection. 

The Court: Received. 

Q (Mr. Simonett) From the vote distribution in the general 

election, are you able to make any abalyaia or the artectiveness 
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A Yea, I can do it. I can make a fairly accurate comparison 
3 

because there were several precincts that we, d1dn' t get the 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

brochure to, that I didn't realize weren't included in this 11st 

of names. Now, 1.f you ha.d the big map, I could point out some 

at the areas that didn't gut the brochure. 

Q Do you want to point that out then on Exhibit 13? 

It Now., th€ l 1oivola area., the Lavell area, the Kelsey are& 

and Elmer area. none or these received the brochure. Elmer 

has its own postoftice. I didn' ·t realize it. 1 thought it 

~'lould be included in the mailing ami 1 t we.a.ant c. ?~ow, the ar'ea 

further south, .?1ne Lakes, Pra11,1e Lake, Van Bueen was serviced 

out of the Floodwood postoffice, so they were cover&d and the 

areas that the brochure didn't get to, I was beat. Well, if 

you want me to go over the figures -

Q Take two of them. 

A Well, Kelsey, I waa beaten lB to 51. In other words, 
18 

Mr. Fena had 51 votes and I had 18. Lavell, Mr. Fena had 71 
19 

and I had t~5. Toivola, r.i,•. 11-ena had 71 and l .had dO. Now, 

there was not a corresponding vote in any relative area the 

rochure went to. 

Q But in those three townahlps that you just mentioned, 

Mr. Fena got the deciding vote 1 would they have been 

eaohed by the Manney Shopper or by the Eveleth and ,Hibbing 

adio station? 
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A I don't believe the Manney Shopper would hit this area 

either, for this reason, that they went out or the same star 

route and rural route I did out of Hibbing, so they wouldn•t 
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be covered; but the area to the south,, which would be further 
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25 

from the radio station, but which I did get, and this is part or 

that comparison I was telling you about ... for exa..,iple, the 

Prairie Lake, Fine Lake, Van Buren and these towns, although I 

was beaten very bad in the pr1ma:ry, I came back and neutraltzed 

tbe areas completely with this brochure and other parts of the 

campaign; but everything else in the campaign was relatively 

the same in these two area.a, and the area the brochure did not 

get into, I got hammered. 

Q Now, in giving this radio talk and the Shopper ad, was 

it your intention to raise then the questions that you do raise? 

A Oh, yes. 

Q Did you or did you not do ao in good faith, Mr. Bischoff'l 

A I am sorry, I didn't hear the question. 

Q Did you or did you not do so in good faith? 

A I did so 1n good faith, yes. 

Q And atter first making 1nveet1gat1ons and based upon the. 

information you told us about in your testimony here? 

A Yea, sir. 

Mr. Simonett: That is all. 

The Court: J.ve will recess about ten minutes. 

AFTER RECESS 
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Mr. Simonett: May it please the court and Mr. Ryan, may 

l put in one other exhibit. 

(Manney• s Shopper marked Contest Et~*£ J2:'.xh1b1·t 27 tor"' 

1dent1tica,;1on.) 

Mr. Simor1ett: t✓e will of1,.er Conte&it&,::' s 12:xhibit 27, 

which is a complete copy or the Manney Shopper i'or· the issue 

dated November L~, 1968, and which containt1d the Biscbott ad. 

Mr. Ryan: No objection. 

Tbe Court: Hecei.ved. 

CROSS EXAMINATION 

By Mr. Hyan: 

Q Mr. Bischoff, you recall on Monday during the course ot 

your cross exam1nat.1on by me the tollowing questi.on, and I am 

reading from a partial transcript of that cross examinntion. 

Mr. Simonett: Do you have a copy for Mr. Bischoff to 

Mr. Hyan: ! don't. I only have one copy. 

Q (M111
• :,y.a.n) Ctuestlon: ''Car1 you tell ua, f./11 ... Bischoff~ 

one instance that you know of where Mr. Fena attempted to influ-

ence a judge or Judges or the district in order to obtain the 

assistant public defender poat for a member of his firm?". 

A I reosll that queation 1 yes. 

Q That 12 still your testimony, is :lt not? 
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A That is my testimony, yes. 

Q You recall also this question, Mr. Bischoff, ''Were you an 

applicant on 'both the last two occasions on which this Job was 

filled or assistant public defender?". Answer: "Wa& I. 

·interested both times?". ~ueation: "Yes". Answer: "Did I 

formally make wri t't,en application, only in the latter occasion., 

but I did contact the Judge on the first oocaa1on too". Question: 
0 You sought the appo1ntment?0. Answer: "Yes, I did" . Do you 

recall that series of questions? 

A Yes, I do. 

Q Then it 1a the oase, is 1t not, that only on the last 

occasion did you formally- a,pply for that position ot assistant 

public defender? 

A It by formal application you mean a written one, that is 

true. 

Q Well, using your own phraseology, on Monday you said did I 

formally make written application, only 1.n the latter occasion, 

but I did contact the judge on the first occasion too. 

A Right. 

Q I interpret that as meaning by formal application you 

eant in writing. 

A That is true. 

Q All right. Now, there was some question yesterda7 by 

r. Simonett of Mr. Mathias as to whether or not he applied tor 

aaalstsnt publ1c de.render' s post, and I believe his testimony 
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was that he di.d not formally apply, but that he had been in 

contact ,11th Mr. Mulvahill and that Mr. lviulvahill submitted a 

written recommendation to the court in behalt or Mr. Mathias. 

Is that your recollection? 

A Yes. 

Q So it 1s fair to say., isn't it, that Mr. Mathias did 

make application. at least througl1 Mr. Mulvahill., who was then 

the resigning a3aista.nt public de:Cender·? 

A1, I would say that he made application, "9es. 

Q Okay. I believe one or the exhibits that was received 

in evidence., one of your exhibits, rrna a letter. I don't recall 

the exhibit number., but 1·t was a letter that wa.a addressed to 

people in the district in which you solicited funds. 

l\ Yes. 

Q Did you have other letters of that nature also? 

A You mean did I aend out other similar ones or do I have 

other copies? 

Q No. Did you scmd out other let te1"s ot this nature? 

.A Oh, yea. I sent out thank you letters and -

Q Well., you mean after the election? 

A No, I mean during - when people would support me or send 

in a check or anything, I would tHmd out a 'thank you letter. 

Q Aside from the thank you letters, did you send out other 

lettetts? 

A Letters ol"' so11cit1nK? 
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Q Letters aolicitin.g help and funds? 

A No. I believe that is the only one that I recall. 

Q You don't x•ecall sending out one series of letters in 

which you state that you were opposing Mr. Fena and then another 

series or letters in which you state you are oppos1.ng Mr. Rutter? 

A No., I don't remember anything like that. 

Q Do you recall making a statem.en·t in a press release prior 

to the closing or filings to the effect that you could hardly 

wait tor Mr. Fens to file? 

A I don• t remember the exact words. That I could ha1---dly 

wait for Mr. Fena to file? 

Q. Yes. 

A. I encouraged him to tile., aa I recall. I don't recall -

that is in the general thrust, yes. 

Q That was the general ·tone ot the thing. Is that correct? 

A I think so. yes. 

Q And you ma1 or may not - you don't recall whether you 

were directly quoted as saying that? 

A I don't recall without seeing the press release, no. 

Q I believe you stated earlier on direct examination the 

issue portion of your campa.1gn was saved tor the last two weeks, 

that was part of your campaign strategy. 

A Right. 

Q And Exhibit a and Exhibit H, the ad that appeared in the 

Shopper on Thursday, October 31, WEVE broadcast, are representa-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

:;.. 16 

/I 17 

ii1 18 

19 

20 

21 

22 

23 

24 

25 

Bischo!"'f' - Cross 

t1ve o.e what l/OU felt ,~e:r.-e material issues in t.he campalgn. 

Q 

That is true, the entire series. 

Q Du1•1ng the direct examination, you m~,de the comment in 

one ot your a:nswe:rs that there were certain a1:sea.s in the dist;rict 

in which you ware hammered. What .areaz are those,, Mr. Bischoff, 

and can you refer to an exhibit? 

-A Yes., I can. You want me to explain what I meant by the 

term? 

Q_ Just H. second. Referring you to Contestant's r~xh:1bi t 13, 

are you able to point out on that exhibit which areas you -

t~ I can show you some, yes. I don' t BRJl that thie 1 s 

complete. 

Q Well, demonstrate to us. 

,tJ, ti ell, this Lavell area here. 

Q Lavell? 

A Lavell. 

Q Southeast er Stuntz Towneh1p? 

There ~vaa no doo:r-to-door campaign in this area at 

all. Toivola, the same way. 

A Kelsey. It is partially true ot this area, but I did get 
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some brochures in there. The final day, we found out about this 

over-sight and we got some ot the boxes there. 

Q Any others? 

A I am sure there are, but I haven't -

Q How about north? 

A I would think there were s.om.e ot these ai-eas I didn • t get 

the brochure to and some I did, and I haven't really done a 

complete - I could go over the votes. 

Q ivould you consider these areas you pointed out to be the 

ch1et areas? 

A These areas here? 

Q Yes. 

A No. 

Q You mean the maJor areas 1n which you felt you were 

hammered? 

A Oh, yes. I think that these are - as far aa our checking., 

these are some or the areas that I didn't get the brochure to 

and was beaten. 

Q Those were also the areas in which the Shopper was not 

circulated. Is that not correct? 

,A That 1s right. 

Q The Shopper that contained your blast ad? 

A Right. 

Q I believe you alao stated the reason you used the Shopper 

tor your last ad - one or the maJor reasons was the coverage was 
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(Newspaper article marked Contt1s tant' s Exhi.bit K tor 
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identification.} 

Q Showing you what has 'been marked as Contestarrt 1 s Exhibit K 

M,r. B1schorr, can you identify that pleas&. 

A Tnat is a front-page article from the St. Paul Pioneer 

Press City Llf e. 

Q. And did you s~e thla tr.rticle in the St. Paul paper? 

A No, I have never seen it. 

Q You hav~ never aeen it? 

A I have never seen it. 

Q Do you subscribe to the ,:st. Paul pap~I1'i 

J\ No, I don't. 

Q Did you look st any Twin City ncntaJ)aper·s following the 

election? 

A I occasionally lc1ok at the Minneapolis Star, but primarily 

Jim Klobuchar. I don•t get the Minneapolis Star either. 

Q How about Dear Abby? 

A I look at that on~ but that ia in the local one. 

Q Is lt ta11-- to say, Mr. Bischoff, that an ~xpe.r1enced 
22 

reporter tor the t. Paul Pioneer Preas 1.a capable of inter-

reting your ad that appeared 1n the Shopper or -

A I could mak~ no judgment on that. I don't know the 

entleman and I aln not .t' aml lier w1 U1 what he said. 
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Bischof£ - Cross 

Q Do you know Elnar Karlstrand or the Duluth News T1•1bune? 

A I have heard the name. I don I t know the gentlema.n. I 

have seen the name on by-lines in the Duluth paper. 

Q Have you ever talked to him? 

A I believe I did, and I can't recall right now when. 

Q Would you say it was before the election or atter? 

1~ I would be guessing. l would say probably after. I 

don't recall the incident. 

Q Do you read the Duluth papers? 

A Yes, I do. 

Q Frequently? 

A Yea. 

Q Daily? 

A No, not daily. 

Q vJell, based upon what tam111a.r1 ty you have of Mr. Karl

strand, would you say tha.t an interpreta.tion he might make of 

your oampa1gn material would be a reaaonable one? 

Mr. Simonett: What relevancy does that have here.? 

Assuming 1t had any, there is no foundation tor it. 

Mr. Hyan: Cross examination, your Honor. My understand-

ing is we enjoy extensive leeway on cross examination. 

Mr. Simonett: Go ahea.d and answer. 

,~-a tness: Did you :say go ahead and answer? 

Mr. Simonett: Go ahead and answer. 

Witness: I would have no way or knowing that unless I 
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knew the gentleman and also the source of his information. A 

lot in interpretation deper,ds on who teed& the materia.1. Now, 

for example, Mr. Fena might have talked to Mr. Karlstrand and ted 

him his 1.nterpretation, and unless I know that 1 would not make 

a judgment on his interpretation of any article. 

Q (Mr. Hyan) Referring you to Contestant's Exhibit K, is 

there also within that exhibit an article authored by Mr. Kar,1-

strandi' 

A Yes, there is. 

Q fmd what is th~ date of this article? 

A November 10, 1968. 

Q It was written following thti election~ 

A 1rhat is app,.n-t:mtly true. 

Mr. Ryan: Okay. We offer Cont•stent's Exhibit K. 

i~r. Simonett: May 1 t please the court, Exhibit K appea.rs 

to be a column of political interpretation by Mr. Karlstrand 
17 

18 
of ·the St. Paul Pioneer Preas writ ten atter the election on 

November 10., 1968_, and purporting to give his cc>nolusions and 
19 

interpretations or some aspects of the election as well as 
20 

unrelated to Mr. Blschoff'a contest. We object on the 

that it ls irrelevant. It 1a hearsay, calls for a 

onclusion which only the House committee is to reach, and 

hile I know ther~ ls a policy of liberality in the admission of 

xhibits, I will tell counsel right now if this exhibit goes in 

e are going to be here ror another week because it ~a1se 
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1 kinds of extraneous matters, new matters, completely outside the 

2 issues ot this case. It he wishes to put in a hearsay article, 

3 one person's interpretation or this election, we want an 

4 opportunity to call a doaen experts or our own to give their 

5 interpretation. Now, that 1s where we are going to be, Mr. Ryan. 

6 ~erhapa the court wishes to see it. 

7 The court: I gather from what you have said., the genE-:ral 

8 picture, it isn't legally acceptable evidence as tar aa the 

9 court ls conce.rned. I suppose you are ottering 1 t to be made 

10 part or the record, ·but the legisla,tuz-e could use whatever 

11 discretion it wants to, but I don•t think as a court I should 

12 rece1 ve 1 t in evidence. 

13 Mr. Rya.n: Is that the court•s ruling? 

14 The Court: It would be, y·ea. 

15 Mr. Ryan: We will withdraw the exhibi·t then, your Honor. 

16 I should state for the record that I really don't have any 

17 bJeotion to spending another week in Hibbing, 1.r that is what 

18 t would take. 

19 

20 

The Court: I should add I wouldn't either. 

Mr. Simonett: Nor would I, but I think there might be a 

21 hange of heart -

22 Mr. rlyan: I know MI'. Simonett has to be in the Supreme 

23 ourt tomorrow, and I would not want to be responsible tor keeping 

24 1m from g\ttt1ng there. 

25 Mr. Simonett: I appreciate that. 
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Eischo:.e.r ... Cross 

Mr. F1ena: May the client's put in their oars and wish 

you God-speed and ban voyag~, both or Jou. 

. Simonet 'L: Does th&t sound lH:e 3·ou are through 

Mr. l:i!J an: No, I r~m. not through. 

A Not b~ me, no. 

Q Was he under subpoena by jour lawyer? 

Mr. Simonet~: No, not that I know of. 

Q You never talked to him about testifying? 

A i told him that you might possibly call him, that I 

wouldn't lnvolve him unless you brought him ia. 

Q You didn't tell him you would have any uoe for him? 

A No. I told him that if you called him, that would be all 

right. I told him I wouldn't involve - well, ~his is the thing. 

In a ~mall to~n like thl~, you just don't involve a bunch or 

people unless you h2ve to, and I didn't. 

Q It makes more sense to quote them instead? 

-ionor. I object to that as argumentative. 

Q 

aybe I um assuming Mr. Simonett has no more witnesses - but 
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1'1n1sh the testimony at least aa far as we are concerned on a 

pleasant not$. I notioed yesterday in the course ot your di1.•ect 

examina t1on 1ou made uome :reterence to a campaign ~ong. 

A Oh, come on. 

Q I wa~ wondering - I tt,ought p•u .... hapa it ahould be in the 

/\ lt you will pcr,nit it,e a t.:Jw m1nutea to go g.;;t my childrtm, 

1 will bring all of them down h•re and have them sing. 

Q w:hy not r·uo1 te 1 t tor ua~, I won' t embarrass you by 

aak1ng you to a1nts it, Barney, because you have a voict? like 

mine. 

A It 1a to the tune or London Bridge 1a Falling Down, and 

13 I really don't know all the woraa, but it ie Barney B for REP, 

14 Barne-y a for H E P. Barney :a tor H e P, Vote for Barney 't)iachotr, 

15 o:r worda to that ettect. He will do the job tor you a.nd me. I 

16 don• t rttrnember '11,11 ot 1 t. 

17 Mr. Simonett: Thertt: 11ut . .\\ another version alao, Mr. Ryan, 

18 and of course we do not attribute it to Mr. Jlena. It waa 

19 Barney E takes r, s D. That la all the queations I nave. 

20 Contested rests • 

21 The Court: Are, :.t-ou .aure 4"0U want that .in the record., 

22 ounsel '? 

23 

24 

25 

Mr. Siu1onet t: I suppoae not. 

l~. i,,:om: I am tt.irough ·~1th 1ou, Mr. Bischoff. 

(Witness excuaed) 
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