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Legislative charge

This report fulfills the directive of Minnesota Statutes, section 116D.04, subdivision 5b:

By December 1, 2018, and every three years thereafter, the Environmental Quality Board, Pollution Control Agency,
Department of Natural Resources, and Department of Transportation, after consultation with political subdivisions,
shall submit to the governor and the chairs of the house of representatives and senate committees having
jurisdiction over environment and natural resources a list of mandatory environmental assessment worksheet and
mandatory environmental impact statement categories for which the agency or a political subdivision is designated
as the responsible government unit, and for each worksheet or statement category, a document including:

(1) intended historical purposes of the category;
(2) whether projects that fall within the category are also subject to local, state, or federal permits; and

(3) an analysis of and recommendations for whether the mandatory category should be modified,
eliminated, or unchanged based on its intended outcomes and relationship to existing permits or other
federal, state, or local laws or ordinances.



Abbreviations

AUAR Alternative Urban Areawide Review
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DEED Department of Employment and Economic Development
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Executive summary

The Environmental Quality Board (EQB) is responsible for monitoring the effectiveness of the state’s Environmental
Review Program, taking measures to improve its effectiveness, and providing assistance to all parties involved. The
triennial Mandatory Category Report is part of ensuring the state’s environmental review process results in the
evaluation of the right projects, of the right sizes, at the right times. Mandatory categories (listed in Minn. R.
4410.4300 and 4410.4400) define project types that require environmental review when they reach certain
thresholds. This report fulfills the legislative directive (Minn. Stat. 116D.04, subd. 5b) to regularly analyze each
mandatory category and propose recommendations for whether it should be modified, eliminated, or remain
unchanged. The report also includes some evaluation of broader changes that impact how the mandatory
categories are applied to determine which projects must complete environmental review.

This report begins with an overview of the environmental review program, and then includes a methodology
section describing how the mandatory category analysis was conducted. It then contains a section on each
mandatory category that briefly describes the history of the category, lays out the potential permits that may be
needed, and then provides a discussion section. The discussion section describes the experience of those
responsible for conducting reviews for that category, public feedback received, and potential steps that could
improve the category’s effectiveness.!

For some categories, the discussion section describes opportunities for improved guidance from EQB that would
support implementation of the mandatory category; these updates can be made by EQB without recommending
changes. Recommendations are made when there is a need to change the environmental review rule language,
including updates to existing mandatory categories, threshold changes, or definitions (in Minn. R. 4410.0200) and
clarifying rule language. Housekeeping and definition updates provide clarity and should not change current
interpretation of the categories; they are recommended under sixteen categories in the body of the report.
Recommendations for potential threshold adjustments affect only five categories including:

e fuel conversion facilities,

e air pollution,

e solid waste,

e resorts, campgrounds, and RV parks in shorelands, and
e animal feedlots.

! Effectiveness is defined using criteria developed in 2023 through EQB’s continuous improvement process
development; see Appendix A.



In most cases, the report recommends “no change,” which means that no issues in the way the category functions
have been identified at this time. Recommendations are made based on the latest available data.

The mandatory categories are key to fulfilling the intent of the environmental review program. Minnesota is a
national leader in state-level environmental review and the Minnesota environmental review program has
provided benefits for over fifty years. Throughout that time, environmental review programming has proven its
longevity, resiliency, and effectiveness at identifying significant environmental effects and making information
available to the public and decisionmakers. This report highlights opportunities for gaining further efficiencies in
implementing the mandatory categories.

Next steps

Evaluation of the environmental review program and its mandatory categories, and making any needed changes, is
a continuing process. The implementation of any of the mandatory category recommendations will require further
conversations to properly consider technical expertise, user experience and potential unintended consequences of
any changes. Recommendations included in this report add to existing recommendations to continually strengthen
the program’s effectiveness. The EQB will consider all recommendations (from both this report and the continuous
improvement process) in their future work planning, guided by the EQB’s 2024 strategic plan. Work planning will
establish the changes to be evaluated and implemented, along with resources and timelines for doing so. In the
future EQB will explore the efficacy of using the continuous improvement process to also evaluate any needed
changes to the mandatory categories and may consider asking for changes to the legislative requirement for this
report.

Attachments

Appendix A: Continuous improvement for environmental review

This appendix describes EQB’s continuous improvement process and lists programmatic changes that were
identified during public engagement for the continuous improvement process.

Appendix B: Summary of public engagement for Mandatory Category Report, 2024

This appendix is the memo which was presented to the board in May 2024; it identifies early theming of
the feedback EQB received during public engagement for this report.



Program overview

Minnesota Statutes, chapter 116D, the Minnesota Environmental Policy Act (MEPA), establishes a formal process
for analyzing public and private projects that have the potential to significantly impact the environment. MEPA
gives the Environmental Quality Board (EQB), created by Minnesota Statutes, section 116C.03, the authority to
implement that law’s objectives and requirements through the promulgation of rules for environmental review,
which EQB established in Minnesota Rules, chapter 4410 (Minn. R. 4410).

The objectives of environmental review are to provide usable information to the public and decision-makers,
delegate responsibility for reviews to the appropriate governmental unit, reduce delay and uncertainty in the
review process, and eliminate duplication. The rules outline the environmental review process and procedures and
require certain categories of projects to undergo environmental review. These categories are referred to as
mandatory Environmental Assessment Worksheet (EAW) categories (Minn. R. 4410.4300) and mandatory
Environmental Impact Statement (EIS) categories (Minn. R. 4410.4400). Projects must complete environmental
review (ER) if they are of a type listed in the mandatory category rules and meet or exceed the thresholds set out.
The requirements for environmental review are based on the nature, size, and location of the proposed project.

The Minnesota Legislature first required a Mandatory Category Legislative Assessment Report in 2013 (Laws of
Minnesota for 2012, Chapter 150, Article 2, Section 3); subsequently, they moved to require the report on a
recurring basis (currently three years). The Mandatory Categories Legislative Assessment Report was completed in
2013, 2018, 2021 and now in 2024. Each report evaluated the mandatory EAW and EIS categories.

The ER process does not approve or deny a project. While an individual permit usually focuses on compliance with
regulations to protect from one type of impact (such as air emissions or water discharges), environmental review
provides a holistic view of many potential environmental effects in a single document. ER provides usable
information to the public, regulatory authorities, and other decision-makers, and requires a public comment
period. ER supports connection with stakeholders to identify regulatory and community concerns and address
them early in the project design process. Additional benefits of environmental review include:

e Support of information-gathering and consideration of project improvements
e Consideration of cumulative potential effects
e Consideration of phased and connected actions

In 2023 EQB established an ongoing environmental review continuous improvement process (Cl process) to

support in monitoring the effectiveness of the program and its rules. The goal of the continuous improvement
process is to identify and prioritize environmental review program changes in a strategic, transparent, and efficient
manner. As part of this process, EQB asked for ideas for program improvements; EQB received thirty-two
comments related to creating, revising, or eliminating mandatory categories. These comments were held for
consideration in this report. Conversely, many ideas provided during the public engagement for this report related
to larger programmatic changes and will be considered separately; see Appendix A for more details. In the future
EQB will explore the efficacy of using the continuous improvement process to also evaluate the mandatory
categories.


https://www.eqb.state.mn.us/environmental-review/continuous-improvement

Environmental review roles and responsibilities

The Environmental Review program involves the Environmental Quality Board, local/state governments, the project
proposer, and Minnesota residents. Each plays a unique role throughout the process.

Environmental Quality Board (EQB)

EQB’s role is focused on program consistency and helping governmental units and interested persons to
understand and implement environmental review rules. EQB also monitors program performance and
effectiveness. EQB staff compile and publish environmental review-related notices in the weekly EQB Monitor. The
environmental review rules delegate the authority to complete environmental review to responsible governmental
units.

Responsible Governmental Unit (RGU)

An RGU —such as a county, city, or state agency — conducts environmental review by overseeing the preparation
and analysis of environmental review documents for individual projects. RGUs apply the environmental review
rules to individual projects. They are assigned responsibility for verifying the accuracy of environmental review
documents and complying with environmental review processes. The RGU can be a state agency or a local unit of
government (county, city, township, etc.) or a special purpose governmental unit (watershed district, solid waste
district, etc.). The RGU is the governmental unit determined to have the greatest expertise or authority to approve
or deny a project.

Table 1: Environmental Review Roles and Responsibilities

Roles Responsibilities

Oversight of the rules
Technical assistance
Create and maintain guidance documents
Environmental Quality Board Data collection and analysis; measure program effectiveness
Continuous improvement
Publish weekly EQB Monitor
Receive and process petitions for environmental review

Implement rules
. . Prepare environmental review documents
Responsible Governmental Unit (RGU) .
Issue notices

Make decisions on petitions and environmental review documents

Project proposer Provide project details to the RGU

Provide local knowledge and public comment on review documents

Public . .
Submit petitions to EQB

10



Report methodology

Minnesota Statute, section 116D.04, subdivision 5b charges EQB and the co-authoring agencies (DOT, DNR, and
MPCA) to analyze and make recommendations for each mandatory category as well as identify the category’s
intended historical purpose and any potential applicable permits. This report was developed through information-
gathering, analyses, and collaborative drafting. The following section describes the information sources considered.

Review past reports

Mandatory category reports were published in 2013, 2018, and 2021. In 2019, EQB completed rulemaking that
implemented multiple recommendations from the 2013 and 2018 reports. EQB staff reviewed the past reports and
their recommendations, with a focus on identifying recommendations that remain relevant.

Review SONARs

Statements of Need and Reasonableness (SONARs) are prepared to accompany changes to the mandatory
categories rules that have occurred since 1974 including significant rulemaking efforts completed in 1982, 1988,
2005 and 2019. SONARs provide the basis for examining a mandatory category’s intended historical purpose and
relevant SONARs are hyperlinked in each mandatory category discussion. No rulemaking has occurred since the
2021 Mandatory Category Report.

Review past EQB data

This report lists the number of review documents completed in each category since the previous mandatory
category report. In those three years (2021-2023), a total of 198 mandatory Environmental Assessment
Worksheets (EAWSs), two mandatory Environmental Impact Statements (EISs), two supplemental EISs, and 19
Alternative Urban Areawide Reviews were completed. There were an additional 24 EAWs and 1 EIS completed that
were initiated based on RGU discretion (termed discretionary EAWSs/EISs). The count of discretionary reviews can
also include EAWSs that resulted from petitions. These counts do not include reviews directed by rules other than
Minn. R. 4410.

Review state agency RGU input

The Department of Transportation, Department of Natural Resources, Department of Agriculture, Department of
Commerce, Department of Health, and the Minnesota Pollution Control Agency reviewed those categories for
which they are the designated RGU. The EQB led the analyses for mandatory EAW and EIS categories where EQB is
the designated RGU and where a local government unit is the designated RGU. State agency RGUs identified likely
permits for mandatory categories where they are the RGU.

11



Public and LGU engagement

As part of the category analysis, EQB asked for input by way of an online engagement platform (Engagement HQ),
an online survey, email, and two listening sessions. Appendix B provides a summary of the demographics and topics
covered through this engagement process. Overall, EQB received high interest in this report with over 700
comments received.

Both members of the public and local government units (LGUs) provided feedback. LGUs complete about 80% of
environmental reviews. About one third of survey respondents self-identified as LGUs. EQB also emailed LGUs who
completed a review in the last three years for frequently used categories (over 100 projects) seeking feedback on
how the mandatory category process functioned in their experience. EQB used LGU feedback from that process to
inform the report.

As noted above, ideas received during the Cl process that pertained directly to mandatory categories helped inform
this report. The full Cl report, including a list of these comments, can be found on EQB’s website.

Taking public input on this report was a new process; it felt important because of EQB’s recent work on the
environmental review continuous improvement process and conversations around engagement during
development of EQB’s strategic plan goals and values. This report, following its legislative directive, is focused on
when environmental review is required. EQB received many comments and concerns about how environmental
review gets done that are valid and important ideas about how to improve the program outside the scope of the
report. What comments showed was a need for deeper evaluation into several topic areas, gathering data and
information about past and current practices, perspectives from RGUs and project proposers that regularly deal
with the category, and perspectives from all partners and stakeholders. This in-depth evaluation to resolve complex
issues and differences of opinion could not reasonably take place during the time period for authoring the report.
Therefore, the report identifies areas where more targeted research and inclusive conversations are necessary.

12


https://www.eqb.state.mn.us/environmental-review/continuous-improvement

Review 2021-2024 legislative directives

Some mandatory category recommendations for modification result from recent legislative changes. The 2024
legislature made updates to the following areas, with which EQB’s rules will need to align.

Gas and Oil Production

DNR is directed to include EQB in a Minnesota Gas and Oil Resources Technical Advisory Committee to make
recommendations to the Commissioner about a regulatory framework for the production of gas and oil in
Minnesota. EQB was also directed to, as needed, adopt or amend rules to establish mandatory categories for the
environmental review of gas and oil production. This will likely include and address helium gas exploration and
extraction. If rulemaking for environmental review is needed, EQB is directed to use an expedited rulemaking
process and the rules must be proposed by May 2026.

Minnesota Energy Infrastructure Permitting Act

Laws of Minnesota 2024, Chapter 126 (SF 4942) made multiple changes to the state’s process for permitting and
environmental review of large energy projects such as power generating facilities, energy storage systems, and
transmission lines. EQB was directed to make conforming changes to the environmental review rules (Minn. R.
4410) using the expedited rulemaking process. Proposed rule changes will need to be public noticed by November
2025.

Report drafting

Issues identified in this report reflect a cross-section of perspectives and experiences from RGUs, the public, and
interested or affected parties. EQB and co-authoring agencies sorted through information from sources listed
above to formulate the discussion and recommendations sections of the report for each mandatory category. The
implementation of any recommendations will require further conversation, scoping, prioritizing, and work
planning. Recommendations identify issues and propose changes, but the report does not prioritize those actions
or commit the EQB to fulfilling those recommendations.

Mandatory category analysis

Minnesota’s environmental review program successfully provides transparency and efficiency in gathering
information on a wide variety of project types. Environmental review is beneficial for all parties because it can help
identify potential issues in one process and document. This information-gathering creates an opportunity to
anticipate and manage potential problems before the project is built and informs subsequent environmental
permits.

This section of the report is organized by project types as they appear in the mandatory category rules (Minn R.
4410.4300 and 4410.4400). Each category begins with relevant rule language and lists:

13



e Potential RGU(s) for each category

e Hyperlinks to SONARs (past rulemaking documents that include the historical purpose)

e Number of environmental review projects completed for each category in the last three years
e Discussion section

e Recommendation(s)

This report is required to include information on “whether projects that fall within the category are also subject to
local, state, or federal permits.” The report provides an extensive list of potential permits for each mandatory
category, but permits are always project specific and projects may have highly individualized permitting needs.
Project proposers should always discuss their individual requirements with permitting authorities.

The discussion section of each category constitutes the main evaluation of the potential need for supporting
structures or changes to the category. The discussion section includes the RGU’s experience implementing the
category as well as the EQB’s experience and knowledge on common issues that may impact program
effectiveness. It also reflects the public perspectives heard during the public engagement process.

The discussion generally aims to provide information on actions that might be needed to provide consistency and
efficiency when applying the rules. It includes a variety of actionable strategies that vary in the time and resources
needed for implementation. For some categories, the discussion section describes opportunities for actions that
would support implementation — such as new or improved guidance or best practices. These guidance updates and
supporting tools can be made by EQB and do not rise to the level of a recommendation for change.

Recommendations for change are made when there is a need for a change to the environmental review rule
language, including updates to existing mandatory categories, threshold changes, definitions (in Minn. R.
4410.0200), or clarification of terms. In some cases, the report recommends “no change.” EQB will consider these
opportunities and recommendations (along with those gathered from the Cl process) in future work planning.
Carrying out any of the recommendations will require additional work and will likely need to be phased to ensure
adequate evaluation of needs, scoping, and engagement with practitioners.

Nuclear fuels and nuclear waste

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300.Subp.2  EQB, MDH 1982 SONAR page 112 and | None
2019 SONAR page 23.

14


https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.2
https://www.lrl.mn.gov/archive/sonar/SONAR-00003.pdf
https://www.lrl.mn.gov/archive/sonar/SONAR-04157.pdf

Permits

Fissionable materials: Minnesota Department of Heath pursuant to Minn. Stat. 144.12. In addition, Minn. Stat.
116C.72 requires legislative authorization of any radioactive waste management facility.

Processing facilities: Minnesota Pollution Control Agency pursuant to Minn. Stat. 115.03 and Minn. Stat. 116.07.
Environmental review documents prepared pursuant to these proposed rules would be subject to cooperative
state/federal procedures. The U.S. Nuclear Regulatory Commission has jurisdiction over nuclear materials.

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4400. Subp. 2  EQB, MDH, DNR, MPCA, 1982 SONAR page 112 1(2022)*
Commerce, PUC

1(2023)

*The project listed here was a supplemental EIS conducted through the Public Utilities Commission rule process and is not
counted in the EQB’s total of projects conducted in the last three years.

Permits

Fissionable materials: Minnesota Department of Heath pursuant to Minn. Stat. 144.12. In addition, Minn. Stat.
116C.72 requires legislative authorization of any radioactive waste management facility.

Processing facilities: Minnesota Pollution Control Agency pursuant to Minn. Stat. 115.03 and Minn. Stat. 116.07.
Environmental review documents prepared pursuant to these proposed rules would be subject to cooperative
state/federal procedures. The U.S. Nuclear Regulatory Commission has jurisdiction over nuclear materials.

Independent spent-fuel storage installation: Operating License and Subsequent License Renewal from the Nuclear
Regulatory Commission. Minnesota Public Utilities Commission (PUC) Certificate of Need. Building permits from
local government cities or townships.

Discussion

Background

This category includes projects that construct or expand various kinds of nuclear waste storage and disposal
facilities as well as nuclear waste processing facilities. It was proposed, according to the 1982 SONAR, “because of
the potential for significant adverse environmental and human health effects.” Due to the nature of planning and
operating these types of facilities and their disposal needs, these projects happen infrequently. Some housekeeping
changes were made to the EAW mandatory category in the 2019 rulemaking. Item C, referring to independent
spent-fuel storage installations, was added at that time. The 2023 EIS was for the proposed additional dry cask
storage of spent nuclear fuel at one nuclear plant. There was a supplemental EIS in 2022 for another nuclear plant
requesting a change in spent fuel storage technology.
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RGU Experience

RGUs have shared that it seems unclear when the DNR is the RGU versus MPCA for this mandatory EIS category’s
subpart A, particularly for uranium mills.

Public perspective

There were no comments directly related to this mandatory category.

Opportunities for improved guidance

Minn. R. 4410.4400, Subp. 2 A is worded in a way that can create confusion as to who serves as the RGU. EQB
interprets this subpart to mean that any project with a uranium mill requires the DNR to be the RGU for that
project (not the MPCA) and that construction/expansion/fuel fabrication facilities, and reprocessing plants (without
uranium mills) require MPCA to be the RGU. This can be clarified in EQB guidance.

Rule change considerations

Laws of Minnesota 2024, Chapter 126, Article 9 amends Minn. Stat. 116C.83, subd.6 (b) — which requires an EIS for
independent spent-fuel storage installations — to make the PUC the RGU for these projects instead of the
Department of Commerce, effective August 1, 2024. EQB was directed to enact rulemaking in Minn. R. 4410 to
align with those changes and will therefore update the RGU for this EIS category accordingly.

Recommendation

EQB updates the EIS category to make the PUC the RGU for independent spent-fuel storage installations, as
directed by the 2024 Legislature.

Electric-generating facilities

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp.3 = MPCA, PUC, LGU 1982 SONAR page 115, 2003 2 (2021)
SONAR, and 2019 SONAR page
23 1(2022)
1* (2023)

*One electric generating facility EAW was ordered by the PUC due to an expansion.
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Permits

As of the date of this report, permitting is addressed through Minn. Stat. chapters 216B, 216E, and 216F as well as
Minn. R. chapters 7849, 7850, and 7854. Amendments to existing regulations and the addition of Minn. Stat. 216l
made in Laws of Minnesota 2024, Chapter 126, Article 7 will affect future permitting.

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 3 | PUC 1982 SONAR page 115, 2003 none
SONAR, and 2019 SONAR page
23
Permits

As of the date of this report, permitting is addressed through Minn. Stat. chapters 216B, 216E, and 216F as well as
Minn. R. chapters 7849, 7850, and 7854. Amendments to existing regulations and the addition of Minn. Stat. 216l
made in Laws of Minnesota 2024, Chapter 126, Article 7 will affect future permitting.

Discussion

Background

This category includes the construction and expansion of various kinds of electric-generating facilities. This category
is unique in that the EQB’s environmental review rule (Minn. R. 4410) points to procedures under Minn. R. chapters
7849, 7850 and 7854, administered by the PUC. Over time, the relationship between the state’s environmental
review process (established under MEPA and administered by EQB) and the PUC’s separate statutes and rules
(related to power plant siting and energy projects) has evolved.

Most recently, the 2024 Legislature passed the Minnesota Energy Infrastructure Permitting Act, which revises many
of the permitting and environmental review requirements related to this category. The act repealed multiple rules
and statutes that are referenced within this category, including much of Minn. R. 7850, all of Minn. R. 7854, all of
Minn. Stat. chapter 216E, and all of Minn. Stat., chapter 216F. The act also directs PUC to amend and adopt rules in
permitting and environmental review related to large energy infrastructure facilities — for instance, the new
legislation calls out that solar energy generating systems would have an option to conduct local review through the
PUC if they are less than 80 megawatts (MW). EQB will need to update the Minn. R. 4410 to align with these
changes.

The PUC’s Environmental Impact Statement portion of environmental review is tied to Minn. Stat., chapter 116D,
but certain projects have the option of doing an Environmental Assessment through procedures currently outlined
in Minn. Stat. 216E.03 (and to be enacted in 2025 in Statute 216l). For instance, the PUC conducted environmental
assessments for one solar project in 2021, four solar projects in 2022, and one solar project in 2023. For wind
projects, environmental review is a part of the site permit application as prescribed in chapter 216F with an
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analysis of environmental impacts according to requirements in Minn. R. 7854.0500, Subp 7; PUC used this process
for three wind projects in 2021 and two wind projects in 2022. These solar and wind projects are not reflected in
EQB’s counts in the tables above.

It is expected that more storage systems will be proposed in the future to accommodate increased availability and
usability of renewable energy. The legislature has recently clarified that the PUC’s environmental review and
permitting process applies to energy storage systems with a capacity of 10 megawatts or greater (Minn. Stat.
2161.02, subd. 6). This category is not reflected in EQB’s mandatory category rules.

RGU experience

The 2021 Mandatory Category Report lists the following “identified issue” that remains unresolved: “PUC is [the]
RGU for Wind Energy Conversion System operation at 5 MW or more (not 25). A clarity/grammar change would
make this rule consistent with PUC statute 216F.” This was proposed by the Department of Commerce, but
subsequent updates are now dependent on alignment with the new Minnesota Energy Infrastructure Permitting
Act that will incorporate PUC as the RGU for wind energy conversion systems over 5SMW into Minn. Stat. 216l. In
the past three years, EQB received one petition for a project that falls in this category; it resulted in an EAW.

Public perspective

Some commenters shared concerns that wind turbine projects were not being adequately reviewed because wind
projects do not have a mandatory EIS category. Others asked for solar electric-generating facilities to be expressly
called out in the PUC's siting and permitting program, due to potential land use changes and related impacts. Some
respondents commented on their concerns for energy storage systems, such as a battery storage facility. These
types of facilities are not likely to meet the threshold for square footage to require a mandatory EAW under Minn.
R. 4410 but are likely to trigger the new category for energy storage systems over 10 MW with the PUC (Minn. Stat.
2161.02, subd. 6). Currently, under Minn. Stat. 216E.04, subd. 2 (9) "energy storage systems" are applicable projects
for environmental review. This statute will be repealed when Minn. Stat. 216l takes effect.

Opportunities for improved guidance

EQB staff and PUC staff could collaborate on designing a guidance that reflects the most recent legislatively
directed changes to this category and documents a shared understanding of this category’s history and
applicability. EQB also heard questions on whether “construction” in this category applies only to new facilities or
also to modifying existing facilities. There does not appear to be any reference in the SONARs that says
“construction” is explicitly applicable to new facilities. Minn. Stat. 216E currently, and in the future Minn. Stat. 216,
clarify that the definition of construction does not exclude expansions or modifications. An update to EQB guidance
can specify whether existing facilities undergoing expansion or modification apply.

Rule change considerations

Newly created Minn. Stat. 216l restructures existing PUC law including sections on when energy storage, wind, and
solar projects require review. EQB must make conforming changes in 4410 rule updates to align with the changes
made in the 2024 Minnesota Energy Infrastructure Permitting Act.
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Recommendation

EQB must make conforming changes to this category to align with the changes made in the 2024 Minnesota Energy

Infrastructure Permitting Act.

Petroleum refineries

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp.4 MPCA 1982 SONAR page 116 None
Permits

City: Conditional Use Permit; Permit for Discharge of Industrial Wastewater; Plan Review and Approval; Building
Permit.

County: Conditional Use Permit, Building Permit

State: Air Emissions Permit (MPCA); NPDES Wastewater Discharge (MPCA); NPDES General Construction
Stormwater Permit (MPCA); NPDES Industrial Stormwater Permit (MPCA); Above Ground Storage Tank MPCA);
Highway Crossing Permit (MnDOT); Utility Permit to work in the State Right-of-way (MnDOT); Fire Marshall
(MnDOT); Plan Review for Above Ground Storage Tanks (MnDOT).

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 4 | MPCA 1982 SONAR page 116 None
Permits

City: Conditional Use Permit; Permit for Discharge of Industrial Wastewater; Plan Review and Approval; Building
Permit.

County: Conditional Use Permit, Building Permit

State: Air Emissions Permit (MPCA); NPDES Wastewater Discharge (MPCA); NPDES General Construction
Stormwater Permit (MPCA); NPDES Industrial Stormwater Permit (MPCA); Above Ground Storage Tank MPCA);
Highway Crossing Permit (MnDOT); Utility Permit to work in the State Right-of-way (MnDOT); Fire Marshall
(MnDOT); Plan Review for Above Ground Storage Tanks (MnDOT).
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Discussion

Background

The 1982 rulemaking established this category with the SONAR stating, “This category area is proposed because of
the potential for environmental impacts relating to air pollution, transportation, energy use, toxic discharge, spills,
water pollution, and odors resulting from these facilities.”

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria, and threshold
are still relevant.

Public perspective

There were no comments directly related to this mandatory category.

Recommendation

No change.

Fuel conversion facilities

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp.5  MPCA 1982 SONAR page 117,and 2019  None
SONAR page 50

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4400. Subp.5 MPCA 1982 SONAR page 117, 2005 SONAR | None
page 41 and 2019 SONAR page 50

Permits
City: Building Permit; Utilities Permit; Industrial Stormwater Agreement; Conditional Use Permit.

County: Conditional Use Permit; Utilities Permit; On-site Septic Permit; Building Permit; Driveway Permit;
Incinerator Permit; Permit to dispose at the County Landfill; Ditch Use Authorization; Watershed Districts;
Watershed District Permit.
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State: NPDES General Construction Stormwater Permit (MPCA); NPDES Industrial Stormwater Permit (MPCA); Air
Emissions Permit (MPCA); Section 401 Water Quality Certificate (MPCA); Feedlot Permit (MPCA); Industrial By-
Products Permit (MPCA); Solid Waste Permit (MPCA); Aboveground Storage Tank Permit (MPCA); Wastewater
Treatment Permit (MPCA); Water Appropriation Permit (DNR); Work in Public Waters Permit (DNR); Work in Public
Lands Permit (DNR); Natural Heritage and Nongame Database Review (DNR); Agricultural Liming License (MDA);
Construction Easements (MN Historical Society); Minnesota State Historical Concurrences on Findings of Cultural
Preservation Office Resource Impacts; Mississippi National River and Recreation Area Critical Area Site Plan
Approval; Highway Crossing Permit (MnDOT); Utility Permit to work in the State Right-of-way (MnDOT); Dewatering
Well Construction Permit (MDH); Monitoring Well Construction Permit (MDH); Plumbing and Engineering Plumbing
Plan Review (MDH); Special Well Construction Area Approval (MDH); Fire Marshal Plan Approval; Above Ground
Flammable and Combustible Liquids Review (MN DPS).

Federal: Army Corps of Engineers Section 404 Wetland Permit. U.S. Fish and Wildlife permitting.
Discussion

Background

This category encompasses conversion of coal, peat, or biomass sources to fuels. As detailed in the 1982 SONAR
when this category was developed, it was enacted largely based upon information from the 1980s for peat or coal
gasification. This category was updated in 2005 to differentiate thresholds for projects either in or outside of the
Twin Cities metropolitan area. Changes in 2019 were meant to provide clarifying language for both the EAW and
the EIS.

RGU experience

MPCA provides guidance that anaerobic digestion facilities convert biomass to fuel and are therefore considered in
this mandatory category. Minnesota is seeing an increased interest in building anaerobic digesters that handle
manure, food waste, and other inputs; one fuel conversion EAW has been completed since 2011. No mandatory
EAWs or EISs for this category have been completed in the previous three years. One discretionary review took
place in addition to the mandatory reviews listed in the chart above.

Public perspective

During the public engagement period for this report, EQB heard interest in anaerobic digesters from individuals and
environmental organizations, advocating for EQB to address anaerobic digestion due to concerns over air, soil,
water, and public health impacts.

Rule change considerations

EQB may consider adding rule language to explicitly add anaerobic digestion to this category under Subp. 5 A.
Defining anaerobic digestion and updating the rule to explicitly include this technology would provide clarity to
project proposers and the public. If pursued, EQB may consider changing the threshold to measure the fuel
conversion facility’s outputs instead of inputs. This would include clarity on how to calculate a project’s outputs to
consistently apply them to this category’s threshold. Having a threshold based on an output aligns with the way
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other categories’ thresholds are measured. If updated, careful considerations should be made to align with
exemptions in Minn. Stat. 116D and Minn. R. 4410.4600, so terms and intentions are aligned.

Opportunities for improved guidance

EQB can also update their guidance documents to clarify that anaerobic digesters are fuel conversion facilities.

Recommendation

Clarify in Minn. R. 4410.4300, Subp. 5 that this category applies to anaerobic digestion facilities. If rulemaking is
pursued, also evaluate if changes to all thresholds in this category should be measured based on projects’ outputs
rather than material inputs as it is currently written.

Transmission lines

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 6 ' PUC, EQB 1982 SONAR page 118 and 1 (2021)*
2019 SONAR page 25
4 (2022)*
1(2023)*

*The projects listed here conducted environmental assessments through the Public Utilities Commission process and are not
counted in the EQB’s total of projects conducted in the last three years.

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4400. Subp. 6 PUC, EQB 1982 SONAR page 118 and = 1(2021)*
2019 SONAR page 51

*The projects listed here conducted review through the Public Utilities Commission process and are not counted in the EQB’s
total of projects conducted in the last three years.

Permits

As of the date of this report, route permitting and certificate of need processes are addressed through Minn. Stat.,
chapter 216E and Minn. R. chapters 7849 and 7850 for projects greater than or equal to 100 kilovolts (kV) and
greater than 1,500 feet in length. Changes made in Laws of Minnesota 2024, Chapter 126, Article 7 will affect
future permitting and environmental review.

22


https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.6
https://www.lrl.mn.gov/archive/sonar/SONAR-00003.pdf
https://www.lrl.mn.gov/archive/sonar/SONAR-00003.pdf
https://www.lrl.mn.gov/archive/sonar/SONAR-04157.pdf
https://www.lrl.mn.gov/archive/sonar/SONAR-04157.pdf
https://www.revisor.mn.gov/rules/4410.4400/#rule.4410.4400.6
https://www.lrl.mn.gov/archive/sonar/SONAR-00003.pdf
https://www.lrl.mn.gov/archive/sonar/SONAR-00003.pdf
https://www.lrl.mn.gov/archive/sonar/SONAR-04157.pdf
https://www.lrl.mn.gov/archive/sonar/SONAR-04157.pdf

Discussion

Background

The 1982 SONAR says, “This category area is proposed because of the potential for significant adverse
environmental impacts associated with construction, operation, and maintenance of a linear facility, as well as
significant social and economic impacts associated with the location of a linear facility.” For certain facilities, the
Legislature has prescribed how environmental review must be conducted according to either the EQB’s or the
Public Utilities Commission’s process. Some transmission line projects have the option of following environmental
review procedures currently outlined in Minnesota Statute 216E.04 Subd. 2.

RGU experience

No projects were completed for this category in the previous three years using Minn. R. 4410. Subsequent updates
to this category are dependent on alignment with the new Minnesota Energy Infrastructure Permitting Act that will
incorporate new definitions, environmental review procedures, and thresholds into Minn. Stat. 216l.

Public perspective

There were no comments directly related to this mandatory category.

Opportunities for improved guidance

Over time, the relationship between the state’s environmental review process (established under MEPA and
administered by EQB) and the environmental assessment and review process (established in statutes administered
by PUC) has evolved. Both agencies could benefit from having a well-documented history on such changes and an
up-to-date factsheet on how project proposers, RGUs, and the public can navigate between each set of rules. EQB
and PUC staff may consider a collaboration on designing a guidance that reflects the most recent legislatively
directed changes to this category and documents a shared understanding of this category’s history and
applicability.

Rule change considerations

The 2024 Legislature passed the Minnesota Energy Infrastructure Permitting Act, which revises many of the
permitting and review requirements related to this category. The act repealed some rules and statutes that are
referenced within this category, including much of Minn. R. 7850 and Minn. Stat. 216E. EQB will need to update
references in this category to align with these changes. The act also directs PUC to amend and adopt rules in
permitting and environmental review related to large energy infrastructure facilities such as transmission lines.

Recommendation

EQB must make conforming changes to Minn. R. 4410 for this category, as directed by the 2024 Legislature.
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Pipelines

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300.5ubp.7 = EQB, Municipality 1982 SONAR page 119 and 1988 1 (2023)
SONAR page 37

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4400.Subp.24 | PUC 1988 SONAR page 68 1(2021)*
1(2022)*
1(2023)*

I W,

*The projects listed here conducted environmental review through the Public Utilities Commission’s “partial exemption” process
per Minn. Rules 7852.0600 and are not counted in the EQB’s total of projects conducted in the last three years.

Permits

Permitting is addressed through Minn. Stat., Minn. R. 7852, and Minn. R. 7853.

Discussion

Background

This is a longstanding category. According to the 1982 SONAR, “This category area is proposed because of the
potential for significant adverse environmental effects during construction as well as during the use of the facility if
a leak should develop.” This category is unique due to connections between EQB’s rules and those administered by
the PUC. For certain facilities, the Legislature has prescribed how environmental review must be conducted
according to either EQB’s Rules or the Public Utilities Commission’s environmental review process.

RGU experience

In the last three years, EQB received four petitions for projects that fit this category; one resulted in an EIS for a
carbon dioxide pipeline. The PUC clarified that current rules defining hazardous liquids or gas apply to carbon and
helium types of pipelines, setting legal precedent where no further refinements are required to specifically call out
carbon or helium in Minn. R. 4410. In 2024, the Legislature passed a bill that mandates an EIS be completed using
Minn. R. 4410 for carbon dioxide pipelines (Laws of Minnesota 2024, Chapter 126, Article 9, Sec. 17) and designates
the PUC as the RGU.
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Public perspective

During the engagement period for this report, commenters shared concerns that having pipeline environmental
review take place using PUC rules was confusing, inefficient, and less protective. Commenters also expressed
concerns over the transportation of both helium and carbon gas through pipelines, saying that these projects are
often controversial and risk leaks and land disturbances.

Opportunities for improved guidance

For clarity in application of this category, EQB could update guidance to reflect that this category applies to helium
and carbon dioxide pipelines. As with other certain categories, the relationship between PUC’s environmental
review process and EQB’s environmental review process has continuously evolved. Both agencies could benefit
from having a well-documented history on such changes and an up-to-date factsheet on how project proposers,
RGUs, and the public can navigate between each set of rules and statutes. EQB and PUC staff may consider a
collaboration on designing guidance that reflects the most recent legislatively directed changes to this category.

Rule change considerations

The EQB considers rule updates to this mandatory category subpart, conforming to changes to the Laws of
Minnesota 2024, Chapter 126, Article 9, Sec. 17.

Recommendation

EQB must make conforming changes to rule references in this category, as directed by the 2024 Legislature to
clarify that carbon dioxide pipelines (as defined in Minn. Stat. 216G.025, subd. 1) require EISs.

Transfer facilities

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 8 MPCA 1982 SONAR page 120 and None
2019 SONAR page 28

Permits
City: Building Permit; Conditional Use Permit;
County: Conditional Use Permits; Septic System Permit; Watershed Districts; Watershed Permits;

State: NPDES General Construction Stormwater Permit (MPCA); NPDES Industrial Stormwater Permit (MPCA);
Above Ground Storage Tank Permit (MPCA); Section 401 Water Quality Certificate (MPCA); Access Permit (MnDOT);
Minnesota Natural Heritage Database Search (DNR); Cultural Resources Review (MN SHPO);
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Federal: Army Corps of Engineers Section 404 Wetland Permit.
Discussion

Background

This category was first enacted to address facilities for coal and hazardous waste. The 2019 SONAR documents the
addition of silica sands projects to this category.

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria and threshold
are still relevant.

Public perspective

There were no comments directly related to this mandatory category.

Recommendation
No change.
Underground storage

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp.9 DNR 1982 SONAR page 121 None

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 7 | DNR 1982 SONAR page 122 None
Permits

State: Minn. Stat. 1031.681; Minn. R. 6115.0130; Minn. Stat., chapter 216B; Minn. R., chapter 7851.
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Discussion

Background

Underground storage relates to projects that store any liquid or gas below ground. This is a longstanding category.
There have been no updates since the 1982 rulemaking. The 1982 SONAR says that this category was proposed, in
part because an underground storage facility, “has the potential for groundwater contamination and serious
human health impacts.”

RGU experience

No projects were completed for this category in the previous three years.
Public perspective

There were no comments directly related to this mandatory category.
Recommendation

No change.

Storage facilities

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 10 = MPCA, PUC, MDA 1982 SONAR page 123,1988  None
SONAR page 38, and 2019

SONAR page 31

Permits
City: Building Permit; Conditional Use Permit.
County: Conditional Use Permits; Septic System Permit; Watershed Districts; Watershed Permits.

State: NPDES General Construction Stormwater permit (MPCA); NPDES Industrial Stormwater Permit (MPCA);
Above Ground Storage Tank Permit (MPCA); Section 401 Water Quality Certificate (MPCA); Access Permit (MnDOT);
Minnesota Natural Heritage Database Search (DNR); Cultural Resources Review (MN SHPO).

Federal: Army Corps of Engineers Section 404 Wetland Permit.
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Discussion

Background

This category encompasses many types of storage including that of coal, hazardous waste, liquified natural gas, and
more. This is a longstanding category. According to the 1982 SONAR, “Concerns documenting the need for this
category include fugitive dust emissions, leaching, transportation related issues, and water pollution issues.” The
1988 SONAR describes the addition of anhydrous ammonia to the category and the 2019 rulemaking added several
items with new thresholds to the category.

RGU experience

No projects were completed for this category in the previous three years.

Public perspective

There were no comments directly related to this mandatory category.

Rule change considerations

Certain items require housekeeping updates. For example, subpart E says, “the PUC is the RGU, except as provided
in item G”; however, the PUC is also the RGU for item G, making this reference unnecessary.

Recommendation
Consider housekeeping fixes to item E, removing inaccurate references.
Metallic mineral mining and processing

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 11 DNR 1982 SONAR page 124 None

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 8 DNR 1982 SONAR page 124 None
Permits

Local: Commercial septic tank permit; Building permit; Permit for construction in shoreland area; Zoning variances.
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State: Permit to mine; Water appropriation permit; Public water work permit; Dam safety permit; Burning permit;
Listed species takings permit; Part 70 operating permit; Title V air permit modification; NPDES General Construction
Stormwater general permit; NPDES Industrial Stormwater permit; Section 401 Water Quality Certification; Waste
tire storage permit; Storage tank permit; Solid waste permit; Hazardous waste generator and storage; Demolition
debris disposal facility permit; Radioactive material registration; Noncommunity nontransient public water system;
Government loan/grant; High Voltage Transmission Line routing permit.

Federal: 404 permit; Permit for tower construction next to existing radar.
Discussion

Background

This category includes mines, stockpiling, and mining tailing basins. This category is longstanding. Since the 1982
rulemaking no updates have been made. Projects are relatively infrequent but are often controversial. EQB has
reviewed the category multiple times since program inception and has chosen to keep thresholds where they were
initially established.

RGU experience

DNR has reviewed the existing thresholds and has not identified any rule changes that would improve the
implementation of this category at this time. No mandatory reviews were conducted for this category in the last
three years.

Public perspective

EQB received over 140 comments relating to mining. Leasing of mineral interests was requested to be included
within this mandatory category. As a note, per a 2013 Court of Appeals decision a lease sale does not constitute a
project, so EQB can clarify this in guidance. EQB also received comments raising concerns that an EIS completed
decades ago could still be considered valid under MEPA. While the comments were specific to projects that may
have fallen within this category, the concept has programmatic considerations and therefore is out of scope of this
report. However, this idea is highlighted conceptually as “expirations” in Appendix A. EQB also received comments
requesting adding thresholds applicable to project expansions.

Recommendation

No change.
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Nonmetallic mineral mining

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 12 | DNR, LGU 1982 SONAR page 127 and 4 (2021)
2007 SONAR page 42
8(2022)
1(2023)
EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 9 DNR, LGU 1982 SONAR page 127 and None

2007 SONAR page 52

Permits

Local: Comprehensive plan amend if the community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit; Interim Use Permit; Local mining permit; Site plan approval;
Grading/drainage/erosion control plan; Wetland Conservation Act approval and/or mitigation plan; Road access
permit on local road; Building permits for structures.

State: Water appropriation permit; Permit to mine (Reclamation permit); Land lease; NPDES/SDS permit; Clean
Water Act 401 certification; Driveway permit (DOT) if state highway.

Federal: Clean Water Act 404 permit (wetlands).

Discussion

Background

This category applies to sand and gravel mines. This is a longstanding category. The 1982 SONAR says, “This
category area is proposed because of the potential for significant effects on ground and surface water quality and
quantity, air quality, land use, and the local and state economy.” The 2007 changes include provisions for
shorelands.

RGU experience

In the past three years, EQB received nine petitions for nonmetallic mining projects. Seven of these petitions
resulted in an EAW. In the last three years, five discretionary reviews were completed in addition to the mandatory
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reviews listed above. All mandatory EAWs in the last three years were under subpart B, which includes extraction
or mining of sand, gravel, stone, or other nonmetallic minerals other than peat. All EAWs were completed by local
government units.

Public perspective

EQB received comments identifying cases where an EIS may have been completed decades ago, yet the current
science and regulatory environment may have since changed. While the comments were specific to this category,
the concept would imply programmatic considerations. This idea is discussed under the heading “expirations” in
Appendix A. EQB also received some comments supportive of adding thresholds applicable to project expansions.

Rule change considerations

EQB suggests future evaluation to determine if there is a need for different thresholds for expansions in both the
EAW and EIS category by either percent increase in permitted capacity, acreage, or tons processed or disposed of.

Opportunities for improved guidance

Both the EAW and EIS thresholds ask the RGU to interpret effects during the project’s “existence” which is not fully
defined by existing rules, SONARs, or guidance. EQB could update guidance by adding an interpretation of the
phrase “during its existence” to allow for a consistent interpretation of the thresholds in all items of this category.

Recommendation
No change.
Paper and pulp processing mills

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 13 MPCA 1982 SONAR page 129 None

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 10 = MPCA 1982 SONAR page 129 None
Permits

City: Building Permit; Utility Permit; Capacity Allocation Agreement Wastewater Treatment Plant
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County: Conditional Use Permit; Building Permit

State: Air Emissions Permit; NPDES Discharge Permit; NPDES General Construction Stormwater Permit; NPDES
Industrial Stormwater Permit; Above Ground Tank Permit; Water Appropriation Permit; Highway Crossing Permit;
Utility Permit

Discussion

Background

This is a longstanding category. There have been no updates since it was enacted. The 1982 SONAR says, “This
category area is proposed because of the potential for significant effects on water quality, air quality, solid waste
generation, and transportation impacts. These potential impacts are regulated by several different agencies.
Environmental review would facilitate multi-agency coordination.”

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria, and threshold
are still relevant.

Public perspective

There were no comments directly related to this mandatory category.

Recommendation

No change.

Industrial, commercial, and institutional facilities

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 14 LGU 1982 SONAR page 130, 1986 = 6 (2021)
SONAR page 9, and 1988
SONAR page 39 13 (2022)
2 (2023)
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EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4400. Subp. 11 LGU 1982 SONAR page 131 and None
1986 SONAR page 14

Permits

Local: Comprehensive plan amend if the community has a plan; Zoning permits; Subdivision/platting approval;
Conditional Use Permit; Site plan approval; Wetland Conservation Act approval and/or wetlands mitigation plan;
Building permits for structures.

State: Driveway permit (MnDOT) if state highway.

Federal: Clean Water Act 404 permit (wetlands).
Discussion

Background

This category includes a wide variety of developments categorized as industrial, commercial, or institutional.
Examples include retail spaces, hospitals, or office buildings. This is a longstanding category. According to the 1982
SONAR, “This category area is proposed because of the potential for significant impacts on water quality, air
quality, solid waste generation, hazardous waste generation, transportation, land use, demographic and economic
impacts on local economies.” Later rulemaking sought to clarify when this category would be used if projects fall
into multiple mandatory categories.

RGU experience

All reviews in this category were conducted by local government units. The majority fell under item A and item B. In
the last three years, EQB received one petition for an industrial, commercial, institutional project; it did not result
in an EAW. Three additional discretionary reviews took place, in addition to the mandatory reviews listed in the
chart above.

Public perspective

EQB heard it can be confusing as to what constitutes a “new use” in this category. For example, EQB was asked if
converting an existing commercial building into an industrial building is a new use. Relating to the threshold, EQB
heard one commenter suggest lowering square footage thresholds especially for projects in the metro area.

Opportunities for guidance

EQB can improve guidance on what constitutes a “new use” and therefore applies to this category.
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Recommendation

No change.

Air pollution

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. MPCA 1982 SONAR page 134, 1988 SONAR | 1(2022)
15 page 41, 2005 SONAR page 34, 2010
SONAR 1(2023)
Permits

City: Building Permit; Conditional Use Permit; Sanitary Sewer Hook-up; Wastewater Discharge Permit; Zoning
Certificate; Utility Permit.

County: Watershed District Permit; Conditional Use Permit.

State: Air Emissions Permit (MPCA); NPDES General Construction Stormwater Permit (MPCA); NPDES Industrial
Stormwater Permit (MPCA); NPDES Wastewater Discharge Permit (MPCA); Above Ground Tanks Permit (MPCA);
Very Small Quantity Hazardous Generator License (MPCA); Beneficial Use Approval for ash land application (MPCA);
Concurrence on Findings of Cultural Resources Impacts (MN SHPO); Water Appropriation Permit (DNR); Minnesota
Natural Heritage Database Search (DNR); Fire Marshall Plan Review; Highway Crossing Permit (MnDOT).

Federal: Threatened and Endangered Species Review (US FWS); Hazardous Waste Generators ldentification Number
(EPA).

Discussion

Background

This category encompasses any project that emits air pollution at levels defined by the category. This is a
longstanding category. According to the 1982 SONAR, “This category area is proposed because of public concern
relating to air quality and its impact on human health and the environment, especially via implications relating to
acid rain.” Initially, this category applied to parking facilities and stationary sources. Over time, changes were made
to remove parking facilities partly because those projects, if large enough, would generally be reviewed through
other categories. The State of Minnesota has further prioritized greenhouse gas emissions reductions and
mitigation measures for climate change since this category was last updated.

34


https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.15
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https://www.eqb.state.mn.us/sites/eqb/files/documents/2010%20SONAR.pdf

RGU experience

Since 2021, one facility has exceeded the 250 ton per year threshold in item A of this subpart. It is likely that
smaller facilities may still have the potential for significant environmental effects. A 100 tons per year threshold
would be consistent with the major source threshold used in air emissions permitting under the Clean Air Act.

Public perspective

One comment said air permitting programs make this category unnecessary, but environmental review fulfills a
different purpose and is meant to inform permitting. Most related comments asked EQB to consider adding a
mandatory EIS category for greenhouse gas (GHG) emissions. Comments say this should be based on the assumed
project’s life, or a life cycle assessment of the project.

Rule change considerations

MPCA recommends adding a category for Hazardous Air Pollutants (HAPs) with a threshold of 10 tons per year
(TPY) per single HAP, and 25 TPY for a combination of HAPs. HAPs are known to cause cancer and other serious
health impacts. This recommendation aligns with the definition of a “major source” of HAPs in the Clean Air Act.

The Clean Air Act requires EPA to regulate such pollutants, also referred to as air toxics. There are 188 known HAPs
on EPA’s list.

MPCA also recommends lowering the existing threshold of subpart A from 250 tons per year because only one
project has triggered this subpart since the threshold was increased in 2011. Lowering the threshold would require
further discussions by an interagency team of experts.

MPCA also recommends considering a mandatory EIS category for large emitters of Greenhouse Gases (GHGs).
Creating a GHG emissions subpart aligns with the Climate Action Framework, where Minnesota has set goals to
reduce its GHG emissions by 50% by 2030 and to achieve net-zero emissions by 2050. If a mandatory EIS category
were created, any new projects that emit substantial amounts of GHGs would then be subject to the information-
gathering and planning required by an EIS. Establishing a mandatory GHG EIS category would require further
discussions by an interagency team of experts.

Recommendation

Consider creating a mandatory EIS category for air pollution, as it relates to criteria pollutants, air toxics, and
greenhouse gas emissions; consider changing the EAW threshold in item A from 250 tons per year to a lower
amount; consider adding an item to establish separate thresholds for hazardous air pollutants.
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Hazardous waste

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 16 MPCA 1982 SONAR page 135, 1988 ' None
SONAR page 41 and 2019

SONAR page 35

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4400. Subp. 12 MPCA 1982 SONAR page 135, 1988 None
SONAR page 59, and 2019

SONAR page 53

Permits
City: Building Permit; Conditional Use Permit; Zoning; Fire Department Review.
County: Conditional Use Permit; Septic System Permit; Watershed Districts; Watershed Permits.

State: NPDES General Construction Stormwater permit (MPCA); NPDES Industrial Stormwater Permit (MPCA);
Above Ground Storage Tank Permit (MPCA); Section 401 Water Quality Certificate (MPCA); Air Emissions Permit
(MPCA); Access Permit (MnDOT); Minnesota Natural Heritage Database Search (DNR); Work within Waters of the
State Permit (DNR); Cultural Resources Review (MN SHPO).

Federal: Army Corps of Engineers Section 404 Wetland Permit.
Discussion

Background

This category includes hazardous waste facilities, including storage and treatment. This is a longstanding category.
According to the 1982 SONAR, “This category area is proposed because of the potential for ground and surface
water contamination and the resultant human health and environmental impacts that may result from the
disposal, processing, and storage of hazardous wastes. Additional concerns include potential air quality, noise and
odor impacts, safety questions relating to handling, and transportation and land use issues.” Later changes clarified
how the category applied to sensitive areas and clarified terms.
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RGU experience

There were no projects completed under this category in the previous three years. The project type, criteria, and
threshold are still relevant.

Public perspective

During the engagement process, only a few comments related to updating the hazardous waste terms or
thresholds. One comment noted that current regulations do not call out lithium batteries. The primary issue with
lithium batteries is that their compaction or improper storage can lead to fires. However, this category references
the “hazardous waste” definition used in Minn. R., Chapter 7045 and lithium batteries are included in this
definition.

Recommendation

No change.

Solid waste

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 17 | MPCA 1982 SONAR page 137, 1988  none
SONAR page 43 and 2019

SONAR page 36

Permits

City: License to Operate Waste Transfer Facility; Building Permit; Utility Permit; Conditional Use Permit; Zoning
Amendment; Watershed Districts; Watershed Permit; Compost Facilities.

County: Conditional Use Permit; Operating License; Septic Permit; Very Small Quantity Generator Hazardous Waste
License.

State: Solid Waste Management Facility Permit (MPCA); NPDES Industrial Stormwater Permit (MPCA); NPDES
General Construction Stormwater Permit (MPCA); Metropolitan Area Policy Plan Review (MPCA); Solid Waste
Permit (MPCA); Very small Quantity Generators Hazardous Waste License (MPCA).
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EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. MPCA 1982 SONAR page 137 and 2019 1*
13 SONAR page 53

*The project listed here is a supplemental EIS performed under Minn. R. 4410.3000.

Permits
City: Building Permit; Conditional Use Permit; Zoning; Fire Department Review.
County: Conditional Use Permit; Septic System Permit; Watershed Districts; Watershed Permits.

State: NPDES General Construction Stormwater permit (MPCA); NPDES Industrial Stormwater Permit (MPCA);
Above Ground Storage Tank Permit (MPCA); Section 401 Water Quality Certificate (MPCA); Air Emissions Permit
(MPCA); Access Permit (MnDOT); Minnesota Natural Heritage Database Search (DNR); Work within Waters of the
State Permit (DNR); Cultural Resources Review (MN SHPO).

Federal: Army Corps of Engineers Section 404 Wetland Permit.
Discussion

Background

This category includes multiple project types including landfills, transfer stations, and solid waste energy recovery
and incineration facilities. This is a longstanding category. The 1982 SONAR says, “This category area is proposed
because of the potential for significant impacts relating to ground and surface water contamination...Additional
environmental concerns relate to methane gas generation, fugitive dust, emissions, odor and noise problems,
transportation issues, aesthetic impacts, toxic air emissions and land use issues.”

RGU experience

Three discretionary reviews took place since 2021, in addition to the mandatory reviews listed in the chart above.
The MPCA notes that the term “permitted capacity” is used in this category, but that term is not defined in the
solid waste rules nor in the environmental review rules.

Public perspective

There were few comments related to this category. One commenter did suggest a mandatory category for
commercial composting, but mixed municipal solid waste compost facilities are already included in item E.
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Rule change considerations

To provide consistency, “permitted capacity” could be replaced with the term “design capacity,” which means “the
total volume of compacted solid waste, topsoil, intermittent, intermediate, and final cover specified in the facility
permit, as calculated from final contour and cross-sectional plan sheets that define the areal and vertical extent of
the fill area.” Alternatively, permitted capacity could mean “permitted capacity as defined in the existing permit.”

Resource recovery facilities and recycling facilities could be explicitly included in this category, added to Subp. 17
item E. In keeping with the solid waste program rules, it may also be prudent to include construction and
demolition land disposal facilities and transfer stations in this category. Such wastes are found to be more
environmentally impactful than once thought. This could be accomplished simply by changing references from
“mixed municipal solid wastes” to “solid waste” as defined in Minn. Stat. 115A.03. Landfills are unique in the
mandatory categories in that they are almost always expanding. Landfills effectively are continuous phased actions
so long as expansions are substantially certain to be undertaken sequentially over a limited period of time. In
general, further discussions by an interagency team of experts are needed for this category.

Recommendation

Consider updating terminology to include all waste types, like ‘construction and demolition’ waste and better align
with the MPCA solid waste program’s existing definitions for terms like ‘design capacity.’

Wastewater systems

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 18 | MPCA 1982 SONAR page 140, 1986 = 2 (2021)
SONAR page 12, 1988
SONAR page 46, 1995
SONAR page 12, 1997 0 (2023)
SONAR page 17, 2005
SONAR page 36, and 2019

SONAR page 37

2 (2022)

Permits

City: Conditional Use Permit; Street and Utility Plan Approval; Wastewater Treatment Facility Permits; Building
Permit.

County: Highway Access/Entrance Permit; Watershed District Project Approval; Watershed Permit; Application for
Minnesota Wetland conservation Act Exemption; Building Permit; Certificate of Wetland Conservation Act
Exemption; Utility Permit; Right-Of-Way Permit.
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State: Sewer Extension Permit (MPCA); NPDES General Construction Stormwater Permit (MPCA); Section 401
Water Quality Certificate (MPCA); Water Appropriation Permit (DNR); Minnesota Natural Heritage Database
Review (DNR); Utility Crossing License (DNR); Work Within Public Waters Permit (DNR); Utility Permit on Trunk
Highway Right-Of-Way (MnDOT); Watermain Plan Approval (MDH); Water Extension Permit (MDH); Metropolitan
Council Connection Permit; Concurrence on Findings of Cultural Resources Impacts (MN SHPO); WWTF Plans and
Specifications Approval (MPCA); SDS Permit for land application of treated Wastewater (MPCA); Sanitary Sewer
Extension Permit (MPCA); NPDES/SDS Surface Water Discharge Permit (MPCA); NPDES Industrial Stormwater
discharge Permit (MPCA); Air Quality Permit for backup generators (MPCA); Non-degradation to All Waters Review
(MPCA); Water Appropriation Permit (DNR); License to Cross Public Lands and Waters (DNR); Natural Heritage and
Nongame Database Review (DNR); Outfall Permits (DNR); Well Abandonment Permit (MDH); Public Facilities
Authority Funding Application; Board of Water and Soil Resources Wetland Conservation Act Permits.

Federal: Section 10 Permit for activities affecting navigable waters in the U.S (USACE); Section 404 Permit (USACE);
Wastewater Infrastructure Funding Program (USACE); Outfall Permits (USACE).

Discussion

Background

This category includes sewage collection systems and wastewater treatment facilities. This is a longstanding
category and multiple changes have been made to this category over time. According to the 1982 SONAR, this
category was first proposed because of “problems associated with treatment facilities including ground and surface
water pollution due to effluent discharges and sludge and ash disposal, and air pollution from sludge incineration.”

RGU experience

One discretionary review took place, in addition to the mandatory reviews listed in the chart above. The RGU for
this category notes several areas for potential clarifications. For example, during previous rulemaking, the words
“per day” were inadvertently omitted in the adopted rule language for Item B regarding expansion, modification, or
replacement of a municipal sewage collection system. The correct language using “per day” was described in the
SONAR. The recommendation to add in the words “per day” was also made in the 2021 Mandatory Category Report.

Public perspective

EQB received no comments specifically relating to this mandatory category.

Rule change considerations

According to notes in the SONAR, this category is intended to read, “...with the capacity of 20,000,000 gallons per
day or greater, the PCA is the RGU.” Therefore, EQB should consider correcting Item B to include “per day.”
Additionally, items C and D refer to municipal or domestic WWTF when WWTF is defined as municipal or industrial
in Minn. R. 4410.0200; these terms should be reviewed for consistency and clarity.

For clarity, EQB should also consider adding definitions for the following terms: “design average daily flow,”
“average wet weather design flow capacity,” and “design flow capacity.” MPCA also recommends specifying the
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movement of a discharge outfall is considered a “new wastewater treatment facility.” EQB could also consider
modifying the definition for “sewage collection system” to include a lift station. Lastly, during housekeeping, the
following sentence should be moved to the beginning of the subpart so that it may clearly apply to the entire
category and not be housed under item F: “This category does not apply to industrial process wastewater
treatment facilities that discharge to a publicly owned treatment works or to a tailings basin reviewed according to
subpart 11, item B.”

Recommendation

Consider housekeeping updates and defining terms for clarity.

Residential development

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 19 | LGU 1982 SONAR page 141 and 6 (2021)
1988 SONAR page 47
11 (2022)
7 (2023)
EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 14 | LGU 1982 SONAR page 141 and None

1988 SONAR page 63

Permits

Local: Comprehensive plan amendment if the community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit or Planned Unit Development Permit; Site plan approval;
Grading/drainage/erosion control plan; Shoreland permit; Floodplain permit/approval; Wetland Conservation Act
approval and/or wetlands mitigation plan; Road access permit on local road; Building permits for structures.

State: Driveway permit (MnDOT) if state highway; Public Waters Permit (DNR).

Federal: Clean Water Act 404 permit (wetlands).
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https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.19
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https://www.eqb.state.mn.us/sites/eqb/files/documents/1988%20rulemaking%20SONARrevised.pdf

Discussion

Background

This category includes any residential development, and it is a longstanding category. The 1982 SONAR says, “This
category area is proposed because of the potential for significant impacts on land use, demographic and economic
impacts on local economies, transportation facilities, wildlife habitat and water quality.”

RGU experience

A relatively large number of projects performed an EAW for this category in the last three years. Three additional
discretionary reviews took place, in addition to the mandatory reviews listed in the chart above. The 2021
Mandatory Category report suggested simplifying the formula for calculating this threshold. EQB has received
guestions on how to interpret the phrases, “permanent” and “potentially permanent.” The 2021 Mandatory
Category Report also notes that creating definitions for “private septic systems” and “incorporated” versus
“unincorporated” would help in applying this category. In the last three years, EQB received ten petitions for
residential development projects. Four of these petitions resulted in an EAW.

Public perspective

Some commenters say this category is overly complex and difficult to enact due to the calculations required.
Comments on this category represent differing perspectives on the threshold, ranging from raising the threshold to
performing more EISs due to large developments’ potential climate impacts. For more context, one commenter
explained the threshold could be increased for the metro region, because those sites are already completing a
comprehensive plan every ten years. Many commenters agreed that if no comprehensive plans were in place, then
a threshold would be more useful. Many numerical thresholds were offered to EQB, but further conversations
would need to take place before formulating any new thresholds that align with program goals for user-
friendliness, consistency, and up to date science-based evaluation.

Rule change considerations

EQB can simplify how the formula is presented in rule, so that it is easier to use. EQB should consider definitions in

n u

Minn. R. 4410.0200 for the terms “permanent” and “potentially permanent”, “private septic systems”, and
“incorporated” versus “unincorporated.”

Recommendation

Consider simplification of computations in rule; consider defining terms in Minn. R. 4410.0200 to clarify when
projects meet the threshold.
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Residential development in shoreland outside of the seven-county Twin
Cities metropolitan area

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 19a | LGU 2007 SONAR page 43 3 (2021)

4(2022)

2 (2023)

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 14a | LGU 2007 SONAR page 52 None
Permits

Local: Comprehensive plan amendment if the community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit or Planned Unit Development Permit; Site plan approval;
Grading/drainage/erosion control plan; Shoreland permit; Floodplain permit/approval; Wetland Conservation Act
approval and/or wetlands mitigation plan; Road access permit on local road; Building permits for structures.

State: Driveway permit (MnDOT) if state highway; Public Waters Permit (DNR).

Federal: Clean Water Act 404 permit (wetlands).
Discussion

Background

This category refers specifically to residential development that takes place within shoreland, but outside of the
seven-county metro area. This category was added in 2007.

RGU experience

The 2021 Mandatory Category Report says, “Clarification in the shoreline development section could help
determine when or if a subdivision might require an EAW.” Also, it suggests that EQB “Clarify the difference
between ‘permanent’ and ‘potentially permanent.”” EQB also receives technical assistance questions about the
application of “common open space,” indicating that its definition could be improved. EQB received one petition
for residential development in shorelands, which did not result in an EAW.
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Public perspective

There were no comments specific to residential development in shorelands.

Rule change considerations

” u

EQB can consider defining “permanent,” “potentially permanent,” and “common open space” to help project
proposers and RGUs understand if projects meet or exceed the thresholds in this category.

Recommendation

Consider defining terms in Minn. R. 4410.0200, such as clarifying the difference between “permanent” and
“potentially permanent” and refining the definition of “common open space” to help clarify when projects meet
the threshold.

Campgrounds and RV parks

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 20  LGU 1982 SONAR page 144 2 (2023)
Permits

Local: Comprehensive plan amendment if the community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit or Planned Unit Development Permit; Site plan approval;
Grading/drainage/erosion control plan; Shoreland permit; Floodplain permit/approval; Wetland Conservation Act
approval and/or wetlands mitigation plan; Road access permit on local road; Building permits for structures.

State: Driveway permit (MnDOT) if state highway; Water appropriation permit.

Federal: Clean Water Act 404 permit (wetlands).
Discussion

Background

This category originated as part of the “Recreational Development” category which was proposed because
campgrounds and RV parks tended to be near natural areas. The 1982 SONAR says, “This category area is proposed
because recreational developments are typically proposed adjacent to areas with significant natural resources.
Such development may significantly increase human activity in sensitive areas.”
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https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.20
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RGU experience
The project type, criteria and threshold are still relevant.
Public perspective

Commenters shared feedback on campgrounds, but almost all of them pertained to campgrounds in shorelands
(Minn. R. 4410.4300, Subp. 20a).

Recommendation

No change.

Resorts, Campgrounds, and RV parks in shorelands

EAW overview
Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 20a | LGU 1982 SONAR page 144, 1(2021)
2007 SONAR page 49, 2009

SONAR page 28

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 26 LGU 2007 SONAR page 55 None
Permits

Local: Comprehensive plan amendment if the community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit or Planned Unit Development Permit; Site plan approval;

Grading/drainage/erosion control plan; Shoreland permit; Floodplain permit/approval; Wetland Conservation Act

approval and/or wetlands mitigation plan; Road access permit on local road; Building permits for structures.
State: Driveway permit (MnDOT) if state highway; Water appropriation permit.

Federal: Clean Water Act 404 permit (wetlands).
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https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.20.A
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https://www.eqb.state.mn.us/sites/eqb/files/documents/2007%20SONAR.pdf

Discussion

Background

This category pertains to resorts or other recreational developments accessible by vehicle, that are located wholly
or partially in shoreland. Shoreland ordinances are established and enforced by the county. The 1982 SONAR shows
this category was first referred to as “Recreational development” and specifically notes, “This category area is
proposed because recreational developments are typically proposed adjacent to areas with significant natural
resources. Such development may significantly increase human activity in sensitive areas.” The category was later
changed to refer to “shoreland” which is consistent with other changes made throughout the mandatory
categories.

RGU experience

One discretionary review took place in addition to the mandatory reviews listed in the chart above. EQB has
received questions on the interpretation of “common open space” so evaluation of this definition may be
appropriate. The 2021 Mandatory Category Report also suggested a definition for “common open space.” EQB has
also received feedback during technical assistance calls that the calculation for this category can be confusing to
interpret. In the last three years, EQB received five petitions for projects in this category; two of these petitions
resulted in an EAW.

Public perspective

EQB heard concerns that the threshold requirements assume all lakes have the same ability to accommodate the
same number of dwelling sites, without considering lake classification (like deep or shallow) or lake carrying
capacity. Some comments suggest that the threshold is too high, and others said that the threshold was too low.
Other comments said that there should be a mandatory EIS required for RV campgrounds and resort development
of RV campgrounds on shallow lake areas or wetland areas, and that there should be consideration of phosphorous
sensitivity of the lake, overall lake health trends, wildlife impacts, etc. In further evaluating if there is a need for an
EIS category, EQB could consider if these types of concerns may also be covered by other mandatory categories.

Rule change considerations

EQB could consider evaluating a threshold proportional to lake size or carrying capacity, improving calculations for
readability in rule, and revising the definition for “common open space” to promote consistent interpretation of
this category’s thresholds.

Recommendation

EQB could consider simplifying this category’s calculation for better readability in rule, revising the definition for
“common open space” in Minn. R. 4410.0200, and beginning further conversations to evaluate the effectiveness of
measuring the threshold using a marker of lake carrying capacity.
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Airport projects
EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. = DOT, LGU, Metropolitan Airports 1982 SONAR page 145 and 1997 None
21 Commission SONAR page 19

Permits

Local: Site plan approval; Grading/drainage/erosion control plan; Wetlands mitigation plan; Conditional use
permits; Zoning permit; Possible subdivision/platting review; Building permit for structures.

State: NPDES Construction Stormwater General Permit (stormwater pollution prevention during construction).
Federal: FAA 7460 Notification (height, safety and operational hazards related to airspace).

Discussion

Background

This category generally relates to the construction or extension/upgrade of airport runways. According to the 1982
SONAR, “This category area is proposed because of the potential for significant impacts related to local and
regional land use, local economic and demographic issues, transportation, noise, air quality, and energy.” No
projects were completed for this category in the previous three years.

RGU experience

There were no issues identified and no changes recommended.

Public perspective

There were no issues identified and no changes recommended.

Recommendation

No change.
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https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.21
https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.21
https://www.lrl.mn.gov/archive/sonar/SONAR-00003.pdf
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https://www.eqb.state.mn.us/sites/eqb/files/documents/1997%20rulemaking%20SONAR_0.pdf

Airport runway projects

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 15 DOT, LGU 1997 SONAR page 19 None
Permits

Local: Site plan approval; Grading/drainage/erosion control plan; Wetlands mitigation plan; Conditional use
permits; Zoning permit; Possible subdivision/platting review; Building permit for structures.

State: NPDES Construction Stormwater General Permit (stormwater pollution prevention during construction).

Federal: FAA 7460 Notification (height, safety and operational hazards related to airspace).
Discussion

Background

This category generally relates to the construction or extension/upgrade of airport runways. No projects were
completed for this category in the past three years.

RGU experience

There were no issues identified and no changes recommended.
Public perspective

There were no issues identified and no changes recommended.
Recommendation

No change.
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Highway projects

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 22 | DOT, LGU 1982 SONAR page 146 and 2019 = 2 (2021)
SONAR page 39
2 (2022)
3(2023)
EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 16 = DOT, LGU 1982 SONAR page 147 None

Permits

Local: Grading/drainage/erosion control plan; Wetland Conservation Act approval and/or wetlands mitigation plan;

Shoreland permit; Floodplain permit/approval; Subdivision/platting approval; Conditional use permits; Building
permit for structures; Easement Vacation; Watershed District permit (wetland mitigation, stormwater pollutant
restrictions, infiltration requirements, or volume control reductions).

State: NPDES Construction (stormwater pollution prevention during construction); 401 Certification (MPCA
authority to review 404 permit applications (per CWA)).

Federal: USACE Section 10 (work on structures other than bridges or causeways that affect the course, condition,
or capacity of navigable waters of the United States); USACE 404 (regulates the discharge of dredged and fill
material into waters of the United States, including wetlands).

Discussion

Background

According to the 1982 SONAR, “This category area is proposed because of the potential for significant impacts
related to local and regional land use, local economic and demographic issues, transportation, noise, air quality,
energy, water quality, erosion, drainage, water resources, habitat destruction, and construction impacts.” In the
last three years, EQB received one petition for a highway project; it did not result in an EAW. Two additional
discretionary reviews took place, in addition to the mandatory reviews listed in the chart above. Seven projects
completed mandatory review; MnDOT performed three of those EAWSs and local governments performed four.
Those reviews met thresholds under items A or B.
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https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.22
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https://www.lrl.mn.gov/archive/sonar/SONAR-00003.pdf

RGU experience

There were no issues identified and no changes recommended.

Public perspective

Only a few public engagement comments pertained to this category. One comment asked EQB to clarify
exemptions from review of highway projects, particularly the exemptions for “highway safety improvement
projects,” and to define “modernization” of existing roadways or bridges. Of note, a “highway safety improvement
project” is defined in Minn. R. 4410.0200.

Recommendation

No change.

Barge fleeting

EAW overview

Rule language

4410.4300. Subp. 23

EIS overview

Rule language

4410.4400. Subp. 17

Permits

Responsible Government Unit

DOT, Port Authority

Responsible Government Unit

DOT, Port Authority

Intended historical purpose

1982 SONAR page 149

Intended historical purpose

1982 SONAR page 149

2021-2023 projects

None

2021-2023 projects

None

Local: Site Plan Approval; Possible subdivision/platting review; Grading permit; Building permit for structures;
Conditional use permits (operator facilities).

State: DNR, MPCA and MnDOT (review or permitting of sheet pile at edge of slip).

Federal: USACE Section 404 permit, FAA Temporary Airspace Permit (for construction cranes); FAA Permanent

Airspace Permit (with mapping revisions for cranes and building locations in area).

International: Boundary Waters Treaty of 1909 (guarantees international navigable waters be free and open).
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Discussion

Background

This category covers the construction or expansion of barge fleeting facilities — those facilities where barges are
temporarily held while waiting for other actions (loading/unloading, towing, repairs, etc.). The 1982 SONAR

describes that “Primary problems associated with the environmental impacts center on the effects of dredging and
[soil] disposal on water quality and habitat disruption for wildlife populations.” There were no projects completed
for this category in the previous three years. The project type, criteria, and threshold are still relevant.

RGU experience

There were no issues identified and no changes recommended.

Public perspective

There were no comments directly relating to this category.

Recommendation
No change.
Water appropriation and impoundments

EAW overview

Rule language Responsible Government Unit Intended historical purpose

4410.4300. Subp. 24 DNR 1982 SONAR page 150 and 1988

SONAR page 53

Permits

Local: Grade and fill permit; Building permit; Conditional use permit; Land use permit.

2021-2023 projects

1(2021)

1(2022)

State: Water appropriation permit; Public water work permit; Utility crossing license; Permit to appropriate from
infested waters; Listed species takings permit; Construction stormwater general permit; Tank registration; Air

emissions permit.

Federal: 404 permit.
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https://www.revisor.mn.gov/rules/4410.4300/#rule.4410.4300.24
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https://www.eqb.state.mn.us/sites/eqb/files/documents/1988%20rulemaking%20SONARrevised.pdf

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 18 A DNR 1982 SONAR page 150 None
Permits

State: Dam safety permit; Public water work permit

Discussion

Background

This category applies to dams and large water appropriations from surface or groundwater. This is a longstanding
category. According to the 1982 SONAR, “This category area is proposed because of the potential for significant
impacts related to ground water quantity and quality, dam safety, habitat alteration, flooding, and land use issues.”
Statewide, water appropriation needs are growing to support community and commercial expansions.

RGU experience

Two discretionary reviews took place, in addition to the mandatory reviews listed in the chart above. The 2021
Mandatory Category report identified issues that are still relevant: “Large water users that modify existing permits
or use multiple wells might not surpass the threshold. Cumulative totals of water usage by a single
entity/owner/user are not considered in the threshold since the category is limited to ‘new appropriations.”" The
Continuous parcel’ warrants definition since it has been interpreted historically to

“e

2021 report also mentions that,
indicate a parcel that contains no breaks/subdivisions (such as multiple parcels divided by a road). Considering
parcels are routinely smaller than 540 acres, this threshold is rarely surpassed though there are many large
irrigation facilities.”

Public perspective

During the engagement process over eighty comments were received relating to water appropriations, most as
part of a form letter. In general, commenters highlighted water appropriations as a concern due to increased water
use over time in combination with the additional pressures of climate change. Commenters suggested the
development of a mandatory EIS category that would apply to large water users. Some comments suggested
considering a lower EAW threshold for water appropriations due to environmental impacts resulting from
commercial users that propose to transport appropriated water offsite for consumptive uses.

Opportunities for rule change

EQB suggests continued conversations to ensure that the thresholds of this category are serving their intended
purpose.
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Recommendation

No change.

Marinas

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 25  LGU 1982 SONAR page 151 1 (2022
Permits

Local: Comprehensive plan amend if community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit; Site plan approval; Grading/drainage/erosion control plan;
Shoreland permit; Floodplain permit/approval; Wetland Conservation Act approval and/or wetlands mitigation
plan; Road access permit on local road; Building permits for structures.

State: Work in public waters (DNR).

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 19  LGU 1982 SONAR page 151 None
Permits

Local: Grading Comprehensive plan amend if community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit; Site plan approval; Grading/drainage/erosion control plan;
Shoreland permit; Floodplain permit/approval; Wetland Conservation Act approval and/or wetlands mitigation
plan; Road access permit on local road; Building permits for structures.

State: Work in public waters (DNR).
Discussion

Background

This category includes the construction or expansion of a marina or harbor. This is a longstanding category. The
1982 SONAR says, “This category area is proposed because of the potential for significant impacts related to water
quality, air quality, noise, wildlife habitat, aesthetics, and the use of public resources.”
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RGU experience

EQB has fielded questions asking how to calculate areas for ‘maneuvering’ and for ‘an increase in water surface
area’. One project was completed in the previous three years.

Public perspective

There were no comments directly related to this mandatory category.

Opportunities for guidance

EQB can evaluate existing guidance resources and opportunities to ensure consistent application of terminology for
terms like ‘maneuvering’ and ‘increase in water surface area.’

Recommendation

No change.

Stream diversion

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. DNR, LGU 1982 SONAR page 152, 1997 SONAR 1(2021)
26 page 20, and 2019 SONAR page 41
3(2022)
2 (2023)
Permits

Local: Grading/drainage/erosion control plan; Shoreland permit; Floodplain permit/approval; Wetland
Conservation Act approval and/or wetlands mitigation plan; Land alteration permit; Conditional use permit.

State: Work in public waters (DNR).

Federal: Section 404 Clean Water Act.
Discussion

Background

This category applies broadly to projects that impact the flow of streams; it is applicable to a variety of projects
such as culverts, banks stabilizations, restoration activities and other projects. The 1982 SONAR says, “This category
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area is proposed because the alteration of watercourses affects flooding in downstream and adjacent areas,
wildlife habitat, fisheries resources, water quality, and area land use.” EQB rulemaking in 1997 amended subpart 26
to add the word “realignment.” The SONAR says, “Realighment often means straightening, which has a serious
effect on water flows and stream habitat.” 2019 rulemaking aligned exemptions in 4410.4600 to also reflect the
addition of the word “realignment.”

RGU experience

Of the six environmental reviews that took place, four were completed by LGUs. The 2021 Mandatory Category
” “realignment,” and “channelization.” This
recommendation still stands, and the need was affirmed by some LGU feedback.

Report says there needs to be definitions for “diversion,

Public perspective

Some commenters said stream restorations should be exempt. EQB also heard that sometimes projects are
proposed that result in fewer improvements to streams to avoid an EAW.

Rule change considerations

EQB can work with technical experts to develop definitions in Minn. R. 4410.0200 for the terms “diversion,”
“realignment,” and “channelization” to eliminate uncertainty and provide consistency in application of this
category.

Recommendation

Consider adding definitions for terms like “diversion” and “realignment” to Minn. R. 4410.0200.

Public waters, public waters wetlands, and wetlands

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 27 ' DNR, LGU 1982 SONAR page 153, 2005 16 (2021)
SONAR page 39, and 2019
SONAR page 42 12 (2022)
11 (2023)
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EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4400. Subp. 20 DNR, LGU 1982 SONAR page 153 and 1(2023)
2019 SONAR page 55

Permits

Local: Grading/drainage/erosion control plan; Shoreland permit; Floodplain permit/approval; Wetland
Conservation Act approval and/or wetlands mitigation plan; Conditional use permit.

State: Work in public waters (DNR).

Federal: Section 404 Clean Water Act.
Discussion

Background

This category relates to certain types of changes within waters and was first called “Wetlands and Protected
Waters.” This is a longstanding category. Forty-two projects were completed in the past three years. The 1982
SONAR says, “This category area is proposed because of the potential for significant impacts related to flood
control, erosion control, water quality, wildlife habitat, recreation, and aesthetics.” Changes made in 2005 aligned
terminology with amended State water laws. Changes in 2019 renamed the title of the category and updated the
definition of “wetland.”

RGU experience

Thirty reviews in this category were conducted by local government units. In the last three years, EQB received one
petition for a public waters/wetlands project; it did not result in an EAW. In the last three years, EQB received five
petitions for ditch improvement projects, none of which resulted in an EAW. Two discretionary reviews took place,
in addition to the mandatory reviews listed in the chart above. The 2021 Mandatory Category Report identified the
following suggestion which remains relevant: “Overlay districts should be examined and investigated for historical
purpose and effectiveness in current context.”

Public perspective

EQB received a wide array of comments with some saying this category is unnecessary and others looking to
include more projects under review in this category. Broadly, respondents highlighted the importance of
documenting cumulative impacts to water quality. Comments asked EQB to consider revising thresholds so EAWSs
may be required when there are cumulative impacts to five or more wetland basins or wetland impacts of a certain
acreage. Respondents mentioned that requiring an EIS for a dam removal — which may exceed a threshold in this
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category because it results in the elimination of a public water — is onerous and may result in a less ecologically
sound option being selected in the name of avoiding an EIS.

Recommendation

No change.

Forestry

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 28 DNR 1982 SONAR page 154 and = None
1997 SONAR page 21

Permits

Local/State/Federal: Timber sale.
Discussion

Background

This category includes clearcutting and harvesting of timber. According to the 1982 SONAR, this category started as
“Agriculture and Forestry” and was enacted due to the “potential for significant impacts relating to water quality,
soil erosion, and land use.” According to the 1997 SONAR, this subpart was proposed to apply only to forestry
activities.

RGU experience

There were no projects completed in this category in the past three years.

Public perspective

Item A of this subpart specifically mentions timber harvesting on public lands. Commenters shared concerns for
deforestation activities not covered by this category because they are on private lands - because of their potential
to contaminate groundwater with herbicides, pesticides, fungicides, and fertilizers and due to widespread loss of
fire-adapted forest and habitat. Commenters shared concerns over losing fire-adapted forest and emitting
greenhouse gases from deforestation.

Recommendation

No change.
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Genetically engineered wild rice

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 28 | EQB 2007 SONAR page 56 None
Permits

State: The EQB issues a release permit unless the Board has authorized an agency with a significant environmental
permit. The EQB determined that the MDA had a significant environmental permit for agriculturally-related GEOs.
The MDA has the authority to regulate genetically engineered wild rice per Minn. Stat., chapter 18F.

Federal: The USDA has jurisdiction over agriculturally- related GEOs. USDA works within the Coordinated
Framework for the regulation of Biotechnology (EPA, USDA-APHIS, FDA). The MDA cooperated with the USDA in
regulation of agriculturally related GEOs.

Discussion

Background

This category is for the release of genetically engineered wild rice. The 2007 SONAR says, “This new subpart
establishes a mandatory category for preparation of an EIS for any project proposed in Minnesota that would
involve the release and a permit for a release of genetically engineered wild rice. The 2007 session of the
Minnesota Legislature enacted a law making this specific requirement.”

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria, and threshold
are still relevant.

Public perspective

There were no comments directly related to this mandatory category.

Recommendation

No change.
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Animal feedlots

EAW overview

Rule language Responsible Government Unit  Intended historical purpose 2021-2023 projects
4410.4300. Subp. 29 MPCA, County 1982 SONAR page 156, 1988 SONAR | 2 (2021)
page 55, 2005 SONAR page 42
1(2022)
1(2023)

Permit

Local: Conditional Use Permit; Grading/drainage/erosion control plan; Wetland Conservation Act approval and/or
wetlands mitigation plan; Zoning; Building permits for structures; Discharge to Surface Waters.

State: NPDES/SDS Feedlot Permit (MPCA); NPDES Construction Stormwater Permit (MPCA); Water Appropriations
Permit (DNR); Board of Animal Health (DNR); Notification to Compost Dairy Cattle (DNR); Fire Marshall (DNR); Plan
Review (DNR).

Federal: NPDES administered by State.
Discussion

Background

This category includes animal feedlot facilities. It is a longstanding category. The 1982 SONAR says, “This category is
proposed because of the potential for significant environmental impacts relating to ground and surface water
quality, odors, and local land use issues.” Thresholds were adjusted in 2005.

RGU experience

The MPCA almost always serves as the RGU for animal feedlot projects that meet or exceed the mandatory
category thresholds. In 2000 MPCA created an alternative feedlot form, which EQB approved for use. MPCA is
proposing changes to State Disposal System (SDS) and National Pollution Discharge Elimination System (NPDES)
general feedlot permits. Proposed changes specifically address manure application to fields. MPCA is currently
developing updates to their alternative EAW form for animal feedlots to coincide with the requirements of the
revised feedlot permits, as well as to reflect changes to the overall EAW form, such as addressing climate resilience
and greenhouse gas emissions. EQB will need to approve any updates to the alternative form. EQB will need to
analyze the changing regulatory landscape and engage with experts before taking any meaningful steps toward
updating this category. In the last three years, EQB received two petitions for feedlot projects, neither of which
resulted in an EAW because the projects were exempt from review.
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Public perspective

This category received many comments during the engagement period of this report. Overall, interest surrounded
the potential for nitrate pollution resulting from feedlots and their related activities (like manure land application),
especially in sensitive areas. Commenters pointed out that manure structures may not be in sensitive areas, but
manure may be land applied to sensitive areas. The rule does not directly address land application of manure
although it is a part of the project’s operation; the threshold only relates to construction or expansion of a facility.
EQB heard requests that the current EAW threshold in this category be lowered, rooted in a desire to avoid
agriculture-related pollution of waterways. One organization stated the need for an EIS for large feedlots.

Rule change considerations

The SONAR seems to imply that the exemption for feedlot connected actions was only meant to apply to multi-site
hog operations. Thus, it seems appropriate for EQB to further research and evaluate this topic. Furthermore, EQB
could consider evaluating the current EAW threshold and adding an EIS threshold.

The EAW threshold is 1,000 animal units and 500 animal units in sensitive locations; those sensitive locations are
specifically listed in rule. One example of a sensitive location is an area within a drinking water supply management
area. However, this term is specific to state programming and does not recognize Tribal or federal equivalents.
Therefore, a solution like the one proposed in the 2021 Mandatory Category Report remains relevant; it says,
“consider adding the following language to the list of sensitive locations in order to capture projects impacting
Tribal Nations: “...delineated under chapter 4720, or federally delineated under similar criteria’”. However, there is

no similar federal criteria and further review is needed.
If rulemaking should occur, the following housekeeping changes could be considered at that time:

a. This category should use the term “floodplain” instead of “flood plain” as the former is defined in
Minn. Stat. 103F.105.

b. Delete reference to Minnesota River Project Riverbend area as it no longer exists.
Define exemptions for connected actions to include only hogs or all categories.

Recommendation

Consider evaluating possible threshold changes, adding an EIS threshold, evaluating exemptions from connected
actions, and housekeeping updates.
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Natural areas

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. DNR, LGU 1982 SONAR page 157 and 2019 none
30 SONAR page 44

Permits

Local: Comprehensive plan amendment if community has a plan; Zoning; Subdivision/platting approval; Conditional
Use Permit; Site plan approval; Grading/drainage/erosion control plan; Wetland Conservation Act approval and/or
wetlands mitigation plan; Road access permit on local road; Building permits for structures.

State: Master plan per Minn. Stat. 86A.09.

Federal: National Park or forest management plans.
Discussion

Background

This category includes projects resulting in permanent physical encroachment on certain lands. This is a
longstanding category. According to the 1982 SONAR, “This category is proposed because natural areas are publicly
owned properties that have been set aside to preserve significant natural resources for future generations. These
are sensitive areas of unique quality which may be significantly impacted by inappropriate development.
Environmental review is necessary for these activities to allow public involvement in decisions affecting publicly
owned resources.”

RGU experience

No projects have been completed for this category in the previous three years. The project type, criteria, and
threshold are still relevant.

Public perspective

Commenters suggested protecting natural areas such as the Superior National Forest or the Boundary Waters
Canoe Area Wilderness, but none suggested direct changes to the category.

Recommendation

No change.
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Historical places

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. LGU, the permitting state 1982 SONAR page 157, 1997 SONAR 2 (2021)
Subp. 31 agency page 21, and 2005 SONAR page 39
3(2022)
4 (2023)
Permits

Local: Demolition permit (building permit); Zoning.

State: Environmental Site Assessments (if state funding is provided).
Discussion

Background

This category includes the destruction (in whole or part) or the moving of a historic property. This is a longstanding
category. According to the 1982 SONAR, “This category area is proposed because there is very little government
authority to protect sites listed on the National Register of Historic Places. The requirement for environmental
review prior to the destruction of such facilities is needed to provide the public an opportunity to take part in
decisions that may significantly affect the preservation of our national [heritage]. Historical resources are
protectible natural resources under the Minnesota Environmental Right Act at Minn. Stat., ch. 116B.”

RGU experience

Nine of the ten reviews in this category (listed in the chart above) were completed by a local governmental unit.
One discretionary review took place, in addition to the ten mandatory reviews listed in the chart above. In the last
three years, EQB received two petitions for a historical project; one resulted in an EAW. Research confirms that
construction and demolition waste going to landfills is environmentally impactful, yet this category does not seem
to fully encompass such effects. An alternative EAW form could be designed to better meet the unique needs of
this project type.

Public perspective

One comment shared the EAW form for these projects can be difficult to complete, since the form does not directly
pertain to building demolition. Some commenters believed modifications or removal of historic places is already
handled responsibly and would result in no environmental impact.
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Rule considerations

Further evaluation is necessary to determine the long-term relevancy of this category before EQB can offer
constructive rulemaking recommendations.

Recommendation

No change.

Mixed residential and industrial-commercial projects

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 32 | LGU 1988 SONAR page 55 5(2021)

6 (2022)

2 (2023)

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 21 | LGU 1988 SONAR page 66 None
Permits

Local: Comprehensive plan amendment if the community has a plan; Zoning; Subdivision/platting approval;
Conditional Use Permit or Planned Unit Development Permit; Site plan approval; Wetland Conservation Act
approval and/or wetlands mitigation plan; Building permits for structures.

State: Driveway permit (MnDOT) if state highway.

Federal: Clean Water Act 404 permit (wetlands).
Discussion

Background

This category includes projects that have mixed residential and industrial-commercial projects. The 1982 SONAR
explains the purpose of this category: “This new subpart is included to close a loophole in the existing rules.
Currently, a project consisting of a mix of residential and commercial uses (e.g., a condominium complex with retail
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shops and office space) only requires an EAW if either the residential component or the commercial component
exceeds its respective threshold. This means that projects which nearly equal thresholds for two categories are not
reviewed, despite the fact that they may have the potential for significant environmental effects.”

RGU experience

The 2021 Mandatory Category Report for this category says, “EQB staff support issues identified from LGUs that
the criteria and threshold for these categories be modified, to provide greater clarity in determining if ER is
required for a proposed project.” At that time EQB recommended considering a possible change in thresholds, and
that recommendation still stands. In the last three years, EQB received two petitions for projects under this
category; one resulted in an EAW.

Public perspective
There were no comments directly related to this mandatory category.

Rule change considerations

EQB can consider housekeeping rule changes to better illustrate how to calculate this threshold. This will provide
clarity in interpreting the thresholds for RGUs and project proposers.

Recommendation

EQB should consider making housekeeping changes to this category that uses a calculation that improves
readability of the subpart.

Communications towers

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 33  LGU 1988 SONAR page 56 and 1997 None
SONAR page 22

Permits

Local: Conditional Use Permit; Zoning permit; Grading/drainage/erosion control plan; Wetland Conservation Act
approval and/or wetlands mitigation plan; Site plan approval; Building permits for structures; Road access permit
local road.

State: Driveway permit (MnDOT) if state highway.
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Discussion

Background

This category includes construction of a communications tower. The 1997 SONAR says, “The current category for
communication towers is based on well-documented hazards to birds posed by towers over 500 feet tall.” It was
later noted in the 1997 SONAR that tower location can be as much a factor in bird mortality as tower height.
Therefore, changes were made to account for low-flying birds in the vicinity of wetlands or along river bluffs.

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria and threshold
are still relevant.

Public perspective

There were no comments directly related to this mandatory category.

Recommendation

No change.

Sports or entertainment facilities

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 34  LGU 1988 SONAR page 57 1(2023)

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 22  LGU 1988 SONAR page 66 None
Permits

Local: Comprehensive plan amendment if community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit; Site plan approval; Building permits for structures.

State: NPDES; Highway improvements.

Federal: Highway improvements.
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Discussion

Background

This category includes facilities such as stadiums, horse racing tracks, entertainment venues, or amphitheaters. The
1988 SONAR says, “This new category is proposed in order to have a more appropriate threshold measure for
facilities of this type... Presently, these facilities are covered by the general industrial commercial-institutional
category, which has a threshold based on gross floor space. The problem with this relative to sports or
entertainment facilities is that the nature of the use of the floor space is entirely different from that in industrial,
retail, office, or typical industrial commercial uses.”

RGU experience

One EAW was completed for this category in the previous three years. The project type, criteria and threshold are
still relevant.

Public perspective

There were no comments directly related to this mandatory category.

Recommendation

No change.

Release of genetically engineered organisms

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 35  EQB, Permitting State Agency = 1991 SONAR page 23 None
Permits

State: The EQB has statutory authority related to permitting GEOs and serves as the coordinating organization
within Minnesota for GEO-related state and federal regulatory activities. Additionally, the EQB can approve a
different agency to oversee the regulation of certain GEOs. The board approved the MDA’s oversight of
agriculturally related GEOs in 1995. MDA works closely with the federal GEO coordinated framework for the
regulation of agriculturally related GEOs.

Federal: The Coordinated Framework for Regulation of Biotechnology (EPA, USDA-APHIS, FDA)
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Discussion

Background

This category includes the release of a genetically engineered organism. According to the 1991 SONAR, “This new
mandatory EAW category is proposed to carry out the statutory mandate of Minn. Stat. 116C.94 that the board
adopt rules to require an EAW for the proposed release of genetically engineered organisms. The requirement for
an EAW for the release of a genetically engineered organism is needed because a number of potentially serious
environmental impacts could result from such activities, if not properly conducted.”

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria and threshold
are still relevant.

Public perspective

There were no comments directly related to this mandatory category. EQB is actively reviewing the overall federal
and state regulatory structure related to GEOs and may have recommendations for changes in the future.

Recommendation

No change.

Land use conversion, including golf-courses

EAW overview

Rule Language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 36 | LGU 1988 SONAR page 54 and 3(2021)
1997 SONAR page 22
3(2022)
2 (2023)

Permits

Local: Comprehensive plan amendment if community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit; Land use amendment; Site plan approval; Wetland
Conservation Act approval and/or wetlands mitigation plan; Road access permit on local road; Building permits for
structures; Grading/drainage/erosion control plan.
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State: Water appropriation permit; Driveway permit if state highway.

Federal: CWA 404 permit.
Discussion

Background

Most often, golf courses were the project types triggering this review. Originally part of a subpart titled “agriculture
and forestry,” this mandatory category became its own subpart as explained in the 1988 SONAR.

RGU experience

This category is regularly used with nine EAWs completed in the last three years. The project type, criteria and
threshold are still relevant.

Public perspective

Some comments shared concerns of habitat loss and biodiversity loss, but none specifically mentioned changes to
this category.

Recommendation

No change.

Land conversions in shoreland

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects

4410.4300. Subp. 36a | LGU 2007 SONAR page 55 and 2019 1 (2022)
SONAR page 45

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 27 LGU 2007 SONAR page 55 None
Permits

Local: Comprehensive plan amendment if community has a plan; Rezoning if the community has zoning;
Subdivision/platting approval; Conditional Use Permit; Site plan approval; Grading/drainage/erosion control plan;
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Shoreland permit; Floodplain permit/approval; Wetland Conservation Act approval and/or wetlands mitigation
plan; Road access permit on local road; Building permits for structures.

State: Water appropriation permit; Driveway permit (MnDOT) if state highway; Permit to mine (Reclamation
permit); Clean Water Act 401 certification.

Federal: Clean Water Act 404 permit (wetlands).
Discussion

Background

This category was added to address concerns in shoreland areas. According to the 2007 SONAR, “This subpart
proposes two thresholds, one for sensitive and the other for nonsensitive shorelands, of 40 and 80 acres,
respectively, of permanent conversion of naturally vegetated land, including forests.” Rulemaking in 2019 clarified
the category with the term “permanent conversion.”

RGU experience

No projects were completed for this category in the previous three years. The 2021 Mandatory Category Report
said, “Clarification in the shoreline development section could help determine when or if a subdivision might
require an EAW.” This recommendation remains relevant.

Public perspective

Public comment shared concerns over how this category applies to restoring specific types of nonsensitive
shoreland on channelized or altered watercourses.

Opportunity for guidance update

Shoreline can be measured from flood stage or from a high-water line, so EQB can work with DNR to provide more
guidance on how the RGU and project proposer can measure.

Recommendation

Consider housekeeping change for consistency of terms and clarifications for when an EIS is required.
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Recreational trails

EAW overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4300. Subp. 37 DNR, Governmental unit 2004 SONAR and 2019 SONAR | 1(2021)
sponsoring the project, LGU page 46
1(2022)
1(2023)
Permits

Local: Permission to cross land; Land alteration permit; Site permit application; Roadway utility permit; Wetland
Conservation Act approval and/or wetlands mitigation plan; Approval for bridges lease amendment; Land use
zoning approval; Subdivision/platting approval; Conditional Use Permit; Grading/drainage/erosion control plan;
Road access permit on local road.

State: Construction stormwater general permit; 401 certification Section 4(f) evaluation; 401 certification; State
trail plan amendment; State funding; Special use permit for highway crossings; Lease agreement State grant; Public
water work permit; WCA mitigation plan; SNA permit to cross & trail maintenance agreement; Driveway permit
(MnDOT) if state highway.

Federal: Federal grant; Clean Water Act 404 permit; Clean Water Act 401 certification.
Discussion

Background

This category includes trails and vehicle recreation areas; it was initiated by a legislative directive. Trails are subject
to in-depth planning processes, which are described in the 2004 SONAR. Trails are divided into two main groups-
motorized use and non-motorized use.

RGU experience

RGUs experience these projects to be frequently controversial. In the last three years, EQB received two petitions
for trail projects. Neither resulted in an EAW. One discretionary review took place, in addition to the mandatory
reviews listed in the chart above. The 2021 Mandatory Category Report said that this category, “Warrants further
examination and investigation of discrepancy between paved and unpaved trails threshold, as well as how category
applies to trails in Twin Cities Metropolitan Area.”
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Public perspective

EQB received a wide range of feedback, but most comments asked for stricter review of trails. Comments asked
broadly for re-evaluation of trails on public lands, an EIS threshold for new trail systems, ensured evaluation of
connected and phased actions, and for EQB to consider wildlife movements across trail corridors.

Opportunity for guidance

EQB can work with RGUs to provide updated guidance on this category so that there is a better shared
understanding of terms within the current context of recreational development. Any re-evaluations of thresholds
or definitions should be considered after guidance is considered and updated as needed.

Recommendation

No change.

Water diversions

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 23 | DNR 1988 SONAR page 67 None
Permits

State: Water appropriation permit; Minn. Stat. 103G.265; Minn. Stat. 103G.801
Discussion

Background

This category applies to water diverted to areas outside the state. The 1988 SONAR says, “This new category is
proposed at the suggestion of the DNR and is in recognition of the awareness that has developed in recent years
that the state may be faced in the future with the question of whether and under what circumstances it should
permit the diversion of water to other parts of the country.” Minn. Stat. 103G.271 subd. 4.b. prohibits the bulk
transfer or sale of water greater than 50 miles from the source or up to 100 miles for public, private, and rural
water suppliers. This statutory change occurred within the past 5 years.

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria and threshold
are still relevant.


https://www.revisor.mn.gov/rules/4410.4400/#rule.4410.4400.23
https://www.eqb.state.mn.us/sites/eqb/files/documents/1988%20rulemaking%20SONARrevised.pdf

Public perspective

Some comments cited this category with concerns over diversion from Lake Superior, but the suggested needs or
changes were determined to be far broader than the intent of the category. Such comments are likely also relevant
to the “Water Appropriations” EAW category. No projects were completed for this category in the previous three
years.

Recommendation

No change.

Incinerating wastes containing PCBs

EIS overview

Rule language Responsible Government Unit Intended historical purpose 2021-2023 projects
4410.4400. Subp. 25 = MPCA 1995 SONAR page 17 None
Permits

Local: Comprehensive plan amendment if the community has a plan; Rezoning if the community has zoning; Land
Use plan; Conditional Use Permit; Site plan approval; Grading/drainage/erosion control plan; Wetland Conservation
Act approval and/or wetlands mitigation plan; Building permits for structures.

State: Air permit; Hazardous Waste (RCRA) treatment or storage permit, NPDES General Construction Stormwater
Permit; NPDES Industrial Stormwater Permit, Wastewater permit

Federal: Title V Air permit
Discussion

Background

PCBs stands for polychlorinated biphenyls. According to the 1995 SONAR adding this subpart was, “necessary to
bring the rule into conformance with Minn. Stat., section 116.38, subd. 2...The primary environmental concern with
the burning of PCBs is the emission of hazardous combustion products and their fate in the environment, including
human health impacts.”

RGU experience

No projects were completed for this category in the previous three years. The project type, criteria and threshold
are still relevant.
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Public perspective

One respondent said this mandatory category could be expanded to include incineration of flame-resistant
materials containing any chemical in the PFAS (per- and polyfluoroalkyl substances) family of chemicals. EQB will
closely follow the evolving regulatory framework for PFAS and address any gaps for including PFAS in
environmental review in the future.

Recommendation

No change.

Additional considerations

Some of the feedback received impacted multiple mandatory categories or the overall implementation of Minn.
Rules 4410.4300 and 4410.4400. The following items discuss potential broader changes to how the mandatory
categories are implemented.

Three-year look-back - Minnesota Rule 4410.4300, Subp. 1 is often referred to as the “three-year look-back”
rule. The 1988 SONAR (page 37) explains that language was added to clarify that multiple stages of a single
project must be considered in total when comparing the project to mandatory category thresholds: “This
amendment is intended to emphasize to persons who are about to screen a project against the mandatory
EAW categories that it is the whole of the project which is potentially subject to review.” The 1995 SONAR for a
rulemaking that revised this language says, “It is recognized that because of the policy of not counting anything
already approved or built, a potential loophole exists through which review can be circumvented. By
segmenting larger projects into smaller pieces and staging them over time without revealing the true size of
the whole upfront, proposers can avoid EAW thresholds even though the whole project, if considered together,
would exceed the thresholds.”

In 1997 the rule was further amended to state existing stages or components of a project would be required to
be included as part of the project unless they were constructed more than three years previously, “The three-
year period was chosen because it represents the amount of time historically considered by the EQB staff to
typically represent ‘a limited period of time’ as used in the definition of ‘phased actions’ at part 4410.0200,
subpart 60. Therefore, the proposed revision would count only those existing project stages that would have
met the test of being part of a phased action with the current proposal if the current proposal had been
acknowledged when the earlier stage was under review.”

Some RGUs, including DNR and MPCA have asked for clarifications to this subpart to ensure it accomplishes its
intended purposes and is easily interpretable for all categories. This may include defining terms like

I”

“cumulative total” or clarifying if an RGU should consider decommissioning components of an existing project.

Further evaluation is needed.
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Housekeeping update — EQB notes several additional opportunities for housekeeping updates throughout
Minn. R. 4410. One such example includes that Minnesota Rule 4410.4400 references subparts “2 to 25,” but
this is incorrect since there are 28 subparts. This should be updated to read, “An EIS must be prepared for
projects that meet or exceed the threshold of any of subparts 2 to 25 28. Another example is that EQB should
rename all mentions of an “ordinary high-water mark” within the mandatory categories to an “ordinary high-

I”

water level” as the latter is defined in rule.

Adding new categories — EQB heard from RGUs and members of the public that adding certain project types to
mandatory categories could provide a level of certainty for project proposers. Evaluation of new category
ideas is needed; the co-authors have no recommendations at this time.

Appendix A
Continuous improvement for environmental review
Some input EQB received during public engagement for the mandatory category report suggested broadly scoped

programmatic changes. Some of these suggestions are better evaluated through the EQB‘s continuous
improvement process.

Continuous improvement process steps

In June 2023 the Board approved a continuous improvement process that involves performing the following steps
on a regular basis:

EQB staff solicit ideas for program improvements.

EQB staff review the scope of the improvements.

EQB staff evaluate and score improvements using a program effectiveness prioritization matrix.
EQB staff plan for implementation of improvements.

ERIS completes review of implementation planning.

Board completes review and directs staff to implement selected projects.

ok wWNRE

The prioritization matrix referenced in step three identifies nine characteristics of an effective program: scientific
integrity, environmental protection, measurability, inclusivity, user-friendliness, accessibility, consistency, quality
assurance, and accountability.

Topics of programmatic interest

The mandatory category report documents recommendations for specific individual mandatory category rule
subparts, while the continuous improvement process was designed to help EQB consider broad program initiatives.
The following items reflect themes EQB heard as feedback during preparation of this report. Due to their
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programmatic nature, they are out of scope for the recommendations of this report. These topics were considered
in the 2023 continuous improvement process and remain open recommendations that should be evaluated for
future inclusion in EQB’s work. Each would require substantial interagency collaboration to further scope, define,
and prioritize.

e Tribal cultural resources — The ER program is meant to consider historic and cultural properties. For
example, the EAW form asks for information on historic structures, archaeological sites, and/or
traditional cultural properties near the site. It is important that project proposers and RGUs are able to
assess if the proposed project activities will impact Tribal cultural resources, then work to ensure that
any projects impacting those resources receive adequate consideration within environmental review.
This methodology would need to be co-developed with Tribes that share geography with Minnesota,
following procedures outlined in EQB’s Tribal Coordination and Consultation Policy. Further
conversations can help EQB determine how best to address Tribal cultural resources; beginning this
work is on EQB’s workplan for state fiscal year 2025.

e EAW and EIS expirations — EQB rules generally require a project to undergo a new review only if there
has been a “substantial change” to the project since the environmental review was initially completed.
The measure of “substantial change” was first added in 1988 rulemaking as explained in the 1988
SONAR (page 11). Language further clarifying “substantial change” was added in a 2006 rulemaking in
response to similar concerns as were expressed to EQB during the preparation of this report. The 2006
SONAR (page 12) explains: “It has been pointed out to the EQB staff that if a project is not built for a
long time and there is no time limit on the ‘shelf-life’ of the EAW, there could be substantial changes in
the circumstances in which the project would be built that could affect the potential for environmental
impacts of the project that were not addressed in the EAW...The EQB considered addressing the issue
by adding a time limit on the ‘shelf-life’ of an EAW.” However, a specific expiration timeline applicable
to all projects was found to be unreasonable; instead, the clarifying language around “substantial
change” was added. Further interagency discussion on this topic is needed to determine if things have
changed since this idea of expirations was last considered.

e Cumulative impacts - Environmental review rules use and define both “cumulative impacts” and
“cumulative potential effects.” The consideration of “cumulative impacts” in permitting, particularly air
permitting, is an ongoing topic of interest and development. Over the long-term, EQB should consider
changes to the definitions in 4410.0200 be consistent with the state’s needs for information and data
to support environmental decision-making.

e Considering health impacts — Health impacts assessments (HIAs) are intended to help investigate the
potential health impacts of a policy, program, or project — both positive and negative — to inform
decisionmakers. HIAs are one tool to help elevate health in environmental reviews; further
conversations (amongst state agencies, environmental groups, the public, or any interested party) can
help EQB and RGUs determine if health is being adequately considered in the environmental review
process and if not, what is the appropriate scope and tool to do so. The EQB convened the
Environmental Review Advisory Panel (2017-2018) specifically to consider this. The Panel did not agree
on any recommendations but discussed multiple possible options. The Board’s FY20-21 workplan,
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adopted in September 2019, had a biennial focus of supporting “coordinated, effective, and meaningful
action on climate mitigation and adaptation in Minnesota.” The newly formed Environmental Review
Implementation Subcommittee (ERIS) was charged with developing outputs for two key projects:
consistently integrate climate analysis into the environmental review program and to evaluate and
consider options to understand and address potential health impacts through environmental review.
Integrating climate change into the EAW was taken on by the board first.
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Summary of public engagement for Mandatory Category Report, 2024
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MY MINNesOTA

ENVIRONMENTAL QUALITY BOARD

Memo

Date: May 3, 2024
To: Environmental Quality Board Members

From: Environmental Review Program Administrator, Kayla Walsh

RE: Analysis of feedback on mandatory categories

This memo provides a summary of feedback received during the process of engagement on the mandatory
categories for Environmental Assessment Worksheets (Minn. R. 4410.4300) and Environmental Impact
Statements (Minn. R. 4410.4400). EQB staff extended our outreach efforts for the 2024 Mandatory Category
Report. In addition to public feedback, EQB asked all technical representatives to provide feedback directly to
EQB. Technical expertise and professional judgement will be used by EQB and co-authoring agencies to
determine final recommendations in the report.

EQB intends for the 2024 mandatory categories report to be a thorough review of all mandatory categories,
focused on the following key goals:

e Reviewing the intended purpose or history of each mandatory category

e Identifying new project types that may need to be the subject of a mandatory category

e Providing a discussion that lays the groundwork for potential future updates to the categories and their
thresholds

The report will provide a “state of the state” on the mandatory categories and their use, followed by potential
recommendations for changes, or identification of areas where further evaluation is needed. The
recommendations will center on those changes that will continue to move towards an effective ER Program
through better alignment with our effectiveness criteria.

EQB staff recognize and appreciate the thoughtful involvement of the public and environmental review
practitioners in the process to date and we look forward to future discussion. EQB staff have read and
summarized all comments. Feedback was extensive, and in some cases went beyond the anticipated scope of
the final mandatory categories report. Ideas will be documented and further discussed under the appropriate
mandatory category section of the report or, as appropriate, in other EQB work products.

Methodology

In addition to Board meetings, Tech Rep meetings and any meetings requested by Tribes or stakeholders, the
following mediums were used to collect feedback:

e Engagement HQ

e Online survey

e Emails

e Roundtable (virtual listening session)
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Participants were asked to submit one set of information; however, there is no way to cross-check submittals to
ensure the same person did not submit ideas through more than one medium.

Engagement HQ

Engagement HQ is a web-based platform that allows users to post their ideas in response to a question. The
question EQB posed is: “What kind of projects should go through environmental review and why? If suggesting a
new category, include an explanation. Consider what types of projects have environmental impacts that would
benefit from having environmental review. What specific health, equity, or environment concerns do you have
related to these types of projects?”

Engagement HQ was open from January 30, 2024, until the end of the day February 28, 2024. EQB staff
promoted this link for the following groups to share with their networks: board members, technical
representatives, cities, counties, members of the EQB monitor gov-delivery listserv, known advocacy
organizations, tribal representatives, and more.

Engagement HQ tracked 1,800 total visits to the page. There were 35 engaged participants who contributed 39
ideas and 9 comments on others’ ideas. There was a total of 80 upvotes, or agreements with others’ ideas. This
means there were 128 contributions, overall. Table 1 identifies common themes EQB heard from Engagement
HQ.

Table 1. Topics and themes identified in feedback on engagement HQ

Topic Number of posts Number of total upvotes of all posts

Greenhouse gas emissions 22 posts, most mention measuring 61
using life cycle impacts and choosing a
threshold for an EIS

RV Campground 7 posts, specifically pertaining to RV 6
campground theshholds near lakes
and shorelands. This may be in
relation to a recent petition on one
specific proposed project.

Drainage 4 posts, especially mentioning 4
agricultural drainage projects such as
new ditches, drain tiling on croplands,
and considering the cumulative
impacts of such projects.

Alternative reviews 1 post gave detailed information 5
recommending withdrawal of EQB
approval for the Public Utilities
Commission’s alternative review
process for pipelines.

Other notable topics included suggesting an EAW be required for pre-mining activities such as mineral leasing
and exploratory drilling; requiring an EIS for all mining expansions; suggesting the addition of an EIS threshold
for water appropriations; including a Health Impacts Assessment as a part of all EISs; and establishing an
expiration timeline for reviews.
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Online survey

Overall, 51 respondents completed the online questionnaire. About 33% of respondents said they identified as a
local government unit and 17% said they were a state responsible governmental unit.

Which group do you most identify with for the purpose of this survey?

Local Responsible Government Unit (city, county, etc.) (15) 33%
Member of the public (10) 22%
State Responsible Governmental Unit (State agency) (8) 17%
Not for profit or advocacy organization (5) 11%

Consultant (4) 9%
Business or project proposer (3) [7%

Tribe or Tribal entity (1) |2%

Respondents were well-informed, with over 85% identifying a moderate to high level of experience in
environmental review.

On a scale of 1 to 5 please rate your level of experience with Minnesota’s
Environmental Review Program (1 Very little or no direct experience /)

1 Very little or no direct experience (2) F4%

B)F 1%
(11) 23%
(16) 34%
5 | regularly reference rules or have conducted several reviews (13) 28%

Thirty-six respondents answered the question: “Are reviews generally being conducted by the right entity at the
right level of government?” Responses show that 64% said “yes” and 36% said “no.”

In a follow up question, EQB asked “If not, list which project types should be reviewed by a different entity and
why.” In response to this, we heard that “many times, Tribes are not consulted.” We also heard that many
projects at the local level require expertise beyond the responsible governmental units’ capabilities. This results
in higher costs, necessitating the hiring of consultants. Put succinctly by one commenter, “Local RGUs, like cities
and counties, often do not have the expertise needed to conduct environmental reviews, and they often favor
the local development proposed.” Another commenter shared concerns over potential conflicts of interest,
saying “The RGU should not be the same as the permit approver.” This was also discussed during a subsequent
listening session where similar sentiments arose, but EQB also heard that some local units of government
appreciate having RGU discretion and that all local governments operate differently.

When asked if any existing mandatory categories need changes, 87% (thirty-four) of survey respondents said
“yes.” Through the survey, EQB received an additional 91 substantive comments on mandatory categories. A
summary of popular topics is listed in Table 2, below.
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Table 2. Topics and themes identified in feedback via the survey

Topic Number of comments

Campgrounds 4 ideas ranging from making mandatory EAWs or EISs for
all projects on lakeshores to raising the thresholds to
result in fewer EAWs

Drainage 3 ideas pertaining to requiring EAWs for agricultural
drainage such as drain tiling, and properly assessing
cumulative impacts to water from drainage projects

Feedlots 3 ideas asking for review of manure application in
sensitive areas

Forestry 4 ideas ranging from saying this category is not useful to
saying it should have no exemptions, and it should
involve an EIS to address cumulative effects from all
actions that require deforestation

Industrial 4 ideas ranging from needing clarity of terms to
increasing the threshold because many impacts are
already addressed in comprehensive planning

Land Use 4 ideas ranging from exempting land use to lowering its
threshold for conversion of forest or native vegetation to
better know the anticipated habitat and biodiversity loss

Mining 3 ideas including requiring an EIS for any mine expansion

Public Waters 8 ideas such as making dam removals easier and
reducing certain thresholds

Residential 17 ideas saying the threshold should be raised or the
category exempt, or that the rules are overly complex
and difficult to comprehend

Streams 18 ideas mostly asking for clarification, an accelerated
review process, or exemption for trout stream
restoration

Trails 5 ideas asking for clarification of terms, cumulative

impacts of trail systems, or requiring an EAW for trail
additions over one mile

Water Appropriations 3 ideas mostly asking for lower thresholds

Comments range widely from urging deletion of entire categories to lowering thresholds of those same
categories (resulting in more reviews). For example, some respondents suggest eliminating Minn. R. 4410.4300
Subp. 27 (Public Waters), while other suggest lowering the threshold. Some respondents asked for expedited
reviews for stream restorations. Some also said the residential subpart is overly complex. As with other modes
of feedback, all comments will be considered in the recommendations brought forward in the report.

Emails during the survey period

Some participants opted to directly email EQB staff their comments, instead of taking the survey. Staff received
122 separate emails amassing a total of 470 comments. Comments were on behalf of individual members of the
public and some environmental organizations. One form letter resulted in high numbers of comments related to
the topics of mining, water appropriations, and health impacts statements. Table three shows some common
themes EQB read in the emails.

Memo: Analysis of feedback on mandatory categories 4



Table 3. Topics and themes identified in feedback via emails

Topic Number of comments
Enforcement 4
Expirations 73
Feedlots 4

Greenhouse Gas Emissions

Health Impacts Assessments 84
Mining 144
Water Appropriations 76

The following are examples of quotes from the feedback, to serve only as examples. Feedback is considered in
the recommendations made in the report.

Enforcement: “Enforcement should have the most stringent criteria and the most significant funding. Rules mean
nothing if they are not enforced.”

Expirations: “All EISs should have an expiration date specified in EQB rules so that analysis of expansions, phases,
or changes in a project 15 years or even 50 years later aren’t allowed to rely on outdated facts and outdated
scientific knowledge.”

Feedlots: “The mandatory category requiring EAWSs for animal feedlots should be revised in two ways. First,
Subp. 29(B) should be revised to add vulnerable groundwater areas, as identified for the Minnesota Department
of Agriculture’s Groundwater Protection Rule, to the list of “sensitive locations” where animal feedlots with more
than 500 animal units must undergo an EAW. These areas, which have coarse textured soils, shallow bedrock, or
karst geology, have already been identified as areas where nitrate can move easily through soil and into
groundwater, contaminating drinking water sources... Second, the rule should be revised to remove the following
sentence, “The provisions of part 4410.1000, subpart 4, regarding connected actions do not apply to animal
feedlots.” No other EAW section includes this exception, and there is no reason animal feedlots—which are a
significant source of water pollution in Minnesota—should be allowed not to consider connected actions when
determining whether an EAW is required.

Greenhouse Gas Emissions: “A new mandatory EIS category should be added to require an EIS for any project
that emits a significant amount of GHG emissions, based on a lifecycle analysis. As part of the Climate Action
Framework, Minnesota has set goals to reduce its GHG emissions by 50% by 2030 and to achieve net-zero
emissions by 2050....In a rulemaking, EQB could determine whether an EIS should be triggered based on an
absolute threshold, if different types of projects should have different triggering thresholds, or whether a project
could avoid an EIS if it demonstrates it will reduce its emissions over time.”

Health Impact Assessments: “Any action that requires an EIS under EQB rules should also require a Health Impact
Assessment done by a qualified independent contractor selected by the Minnesota Department of Health and
paid for by the project proposer. Health Impact Assessment is a community-based process to analyze cumulative
health effects, including direct and indirect effects on physical, nutritional, cultural, and social factors that
contribute to harmful and unjust environmental health impacts.”
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Mining: “EQB rules should require an EAW for mineral leasing, so that the state of Minnesota doesn’t relinquish
rights to control drilling and use of surface lands for 50 years without some level of environmental review and
public notice.”

“EQB rules should make it less likely that mining facilities will spread and create additional environmental harm
without new environmental review. Rules should require an EIS for expansions of mining, mine waste disposal,
and processing based on the percent increase over the original permit as well as changes in acres or tons.”

Water Appropriations: “EQB rules should protect the quality and quantity of Minnesota surface water and
groundwater, by requiring an EIS when large amounts of water are appropriated for industry or agriculture or
when waters are diverted from the Lake Superior Basin at levels exceeding the limits in the Great Lakes
Compact.”

Listening session

EQB hosted two virtual roundtables in the month of April. Each meeting lasted one hour. Participants totaled 56
attendees, although some attendees were members of EQB or did not participate. The purpose of these two
sessions was to provide an additional medium for feedback; commenters could verbalize new ideas or expound
on ideas they’ve already submitted. Using a mentimeter survey in real-time, about half of participants identified
as “new” commenters across both sessions.

Themes identified in the roundtables aligned with what EQB heard through written feedback. Several
commenters explained their concerns over conflicts of interest in having RGUs do environmental review on a
project they may have a vested interest in. Commenters also discussed the benefits and drawbacks of having
local government units conducting reviews.

Of note, one commentor did submit a letter with 106 signatories making specific recommendations for
anaerobic digesters, saying that “Anaerobic manure digesters present significant environmental risks to our rural
communities’ air, soil, water, and public health.... Given these concerns, it is essential to lower the
environmental review threshold of anaerobic manure digesters from 25,000 dry tons of input/year to 10,000 dry
tons of input or more per year within the MN EQB's 2024 Mandatory Categories for thorough environmental
review.”

The topic of cumulative impacts was also important to commenters. They expressed concerns over connected
and phased actions not properly being addressed and asked for a stronger assessment of cumulative impacts. It
was again noted that there should be an EIS for water appropriations, pipelines that carry helium or carbon
dioxide, and feedlots. Mining, greenhouse gas emissions, and instituting health impacts assessments were all
themes of conversation that aligned with previous feedback. EQB also heard from commenters who were
concerned over fragmented review of off-road vehicle trails. Meetings were not recorded, but EQB staff took
notes. Comments from the roundtable listening session will be addressed in the report.
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Summary

EQB has performed more outreach for the 2024 Mandatory Category Report than for prior reports. Overall, EQB
is very pleased to see interest in environmental review programming from both the public and practitioners.
Commenters made it clear that Minnesota is a beautiful place to live, work and play and that we can all rally
around protecting and improving our land, air, and water. EQB staff have much gratitude for the engagement
received on this report thus far.

From all written sources (EHQ, the survey, emails) EQB received 680 substantive written comments.
Additionally, about 25 separate comments on mandatory categories were documented by notetakers during
listening sessions. Popular topics include, but are not limited to: cumulative impacts, expirations for EAWs and
EISs, greenhouse gas emissions, water appropriations, health impacts assessments, mining, and feedlots.

For each mandatory category in the report, EQB plans to include a discussion section that summarizes what
we’ve heard and what potential changes warrant further evaluation. It is important to the success and long-
term usefulness of this report that concerns about each category are properly summarized and addressed. That
way, in future years, we can fully track the progress made toward finding appropriate solutions and greater
effectiveness of the environmental review program.
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