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Lorenso A. Babcock .................................. ...... ....... ... June 1, 1849, to May 16, 1863 
Lafayette Emmett ................. .... ............................ M.y 16, 1863, to M.y 24, 1868 

STATE 

Charles S. Berry ............ .......... .... ......... .... ___ ............. May 24, 1858, to Jan. 2, 1860 
Gordon E. Cole ............. __ .... ............ ............. ........ ......... J8n. 4, 1860, to Jan. 8, 1866 
William Colville ..... ........................ .. ... ..... ......... __ ______ .. Jan. 8, 1866, to J an. 10, 1868 
F. R. E. Cornell................... . ... .......... . Jan. 10,1868, to Jan. 8, 1874 
George P. Wilson. ... ....................... ............. . __ .......... ... Jan. 9, 1874, to Jan. 10, 1880 
Charles M. Start. ....... ...... .... ................ .................... Jan. 10, 1880, to Mar. 11, 1881 
W. J. HahlL. ......................... ..... ................................. Mar. 11, 1881, to Jan. 6, 1887 
Moses E. Clapp ............... .. .... ....... ................................. Jan. 5, 1887, to Jan. 2, 1893 
H. W. Childs ... .................... ... .......... ...................... ........ Jan. 2, 1893, to Jan. 2, 1899 
W. B. Douglas ................ ... ...... ... .................................. Jan. 2, 1899, to Apr. 1, 1904 
W. J. Donahower ........ .. ....................... ........................ Apr. 1, 1904, to Jan. 2, 1905 
Edward T. Young ........................................... ............. J an. 2, 1905, to Jan. 4, 1909 
George T . Simpson ......................... ............................ .1an. 4, 1909, to Jan. 1, 1912 
Lyndon A. Smith .............. ........ ........................ ............ Jan. 1, 1912, to Mar. 6, 1918 
Clifford L. Hilton ...................... ................................ Mar. 8, 1918, to Dec. 30, 1927 
Albert Fuller Pratt ....... ............................... ............. Jan. I, 1928, to Jan. 28, 1928 
G. A. Youngquist ................ .. ..... ............. .................. F eb. 2, 1928, to Nov. 19, 1929 
Henry N. Benson ... ........... ... ............... .............. ........ Nov. 20, 1929, to Jan. 3, 1933 
Harry H. Peterson .................................................... Jan. 3, 1933, to Dec. 15, 1936 
William S. Ervin .................................................. ...... Dec. 15, 1936, to Jan. 1, 1939 
J. A. A. Burnquist .. .. .............. .. ........ .. . ........... . Jan. 1, 1939, to Dec. 31, 1954 
Miles Lord .. .......... .................. ...... ................. .. ... ........ Jan. 1, 1955 to ......... ... ........... . 
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DOCKET T ITLE 

UNITED STATES SUPREME COURT 

ACTION DECISION 

66 76 

67 19 

6754 

Duluth, Mias.be &: Iron Ran(re 
Railway Co. v. Mlnneeota. et al. Appeal 

Edward Sav.ae v. State of 
Minnesota . 

States Portland 

.... Writ o f cer tiorari 

Northwestern 
Cement Co . .... v. State of Minne-

. ....... Income Tax-

... 362 U. S. 804 

.. 355 U . S. 91 8 
78 S. Ct. 348 

Commerce Clause .......... 368 U. S. 450 
79 S. ct. 357 

State of Wiscons in, Minneeota, 
et a1. v. State- ot IIUnolll ......... ... . Water divcnion ... Pendina 

966·A Albert Henry Black v. State of 
Minnesota ................... .. Writ of certiornri.. ....... 359 U. S. 954 

79 S. ct. 742 
9iO-A Martin Leo Benjamin v. State ot 

6708 

6712 

Minnesota ....... _ .. __ ..... _ ...................... Writ of certiorari.. . ...... 80 S. Ct. 

UNITED STATES DISTRICT COURT 

Daniel B. McGraw, et a1. v. 
JOIIeph L. Donovan, et al 

State ex reI. Richard Naus v. 
Douglas C. Riga· .................... . 

... Declaratory Judgment 
Legislative Reappor-
tionment ........... . ....... Final dceis ion deterred 

. Writ of certionu·j ..... ........ Denied 

6742 Land O'Lakes CN!o.meries, Inc. 

6823 

(State Intervenor) v. State of 
Louisiana, et al ....................... _ .... _ .. Milk msrketin" barrie r Motion to intervene 

denied 
State ex rei. Ben E. Pederson v. 

Douglas C. Rhrlit ............................. Writ of certiorari ............. Denied 

William p , R oreers IUl succeasor to 
the alien property cus todian v. 
Stafford King, et AI ................ .. 

Seaboard Surety Co. v. Reither 
Construction Co. ct al.. ................. Legal CQu n<lel for 

StatC8 of Arizona 
and Nevada­
Enforcement of 

Pending 

claims .... ....... _ ..... Psyment made 
United Stales v. Wilbert J . Tobin 

et aI. (Sute of Minn.) .................. Priority of Liens Pending 
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MINNESOTA SUPREME COURT, CIVIL 

D OCKET T ITLE A CTION DECISION OR STATUS 

Finekbonc v. Mesaba-Cliffs 
Minini' Co. 

State of Minn('flota v. N,W. 

. ... Writ of certio l'lI.l"i ............. Dischnrged 

Portland Cement Co. . ... Income Tax- Comm erce 

Addison Millcr, Inc. v. Commi~-

Clause .. 250 Minn . 32 
84 N .W. 2d 378 

sioncl:' of Taxation . ................... ... Income Tax- Tax 

hi t Nat!. Bank of Mph .• Admi n­
istrator of Es tate of Frederick 
B. Wells, Jr., Deed., v. Com -

A voidance 249 Minn. 24 
81 N .W. 2d 89 

missioner of Taxation .................... . lnheritance Tllx Power 250 Minn . 122 
of Appointment ............. 84 N.W. 2d 55 

Lyai }o~. LanJ:"land, Brother of 
Jerome K . Langland, v. State ..... Workmen's Compensa-

tion _ ............................... Hcal"ing Clo~ed 
lO-25-5!l 
IO-!l-57 

6281 Slate v. Robe!'t. Morford Ad1l.m!;, 
et HI... . . ..................... ................ Lake Bed ....... .... .... ...... .. ... 251 Minn. l)2 1 

89 N.W. (2d) 661 

6·B6 S tate v. J oh n Andel'lIon et al. ......... Intervention- Lac Qui 
Parle Flood .................... 25 1 Minn. 401 

87 N.W. ( 2d) 83!l. !128 
6629 MIIBter Barbct')i and Beauticians , 

et al. v. Eischen and Odeganl. .... Quo Wa!·!·lI nto . . . .... 2 .. 6 Minn. 55!l 
76 N.W. (2d) 385 

G6a!l In rc Stllnley Edwal'd Dehning ..... .. Habeali COriJU!I .................. 25 1 Minn. 120 
8f, N.W. (2d) 723 

6686 Cyrilla Yaeget· v. Delano Gnmite 
Workll . et II I ........... .. Cc.·Uurari- lndu!lt.ria l 

Comm iss ion ... ____ ... _ .. 250 Minn. 303 
84 N.W. (2d) 363 

G6!H Doryce Math bo n v. J ohn A. 
Keuther dbll Mille Lacs TrsIJ. 
et a l. ...... .................... ..Ccrt.ioral"i- Industrill l 

Commi~s ion .. 250 Minn . 303 
84 N.W. (2d ) 863 

6693 Made Reichert v. Vicwry 
Granite Co. et 801.. . . ... Ccrtiorlld .... 24!l Minn . 407 

82 N.W. (2d) 497 

Ole Volden , l't al. v. George A. 
Selke, Commr. of the Depart.-
m ent of Coniiervation, et al .......... Conller vation-

Condemnation ................ 25 1 Minn. 34!l 
87 N.W. (2d ) 696 

6706 Chesler P. Ol·th v. Sh iell' Petter 
Crushed Stone, ct al. .. . ..... Certiorar i- Indus triKI 

Commission Order .. _ .... 253 Minn. 142 
91 N.W. (2d) 46:1 

6721 Slate ex reI. Carl E. Stout. v. 
Douglas C. Rigg .......... ............... ..... Habeas Corpu:; ....... 252 Minn . 503 

!lO N .W. (2d) 910 

6725 State ex reI. Donald Pontius v. 
Douglall C. Rigg ... . .. ........ Habeas Curpus ....... ........... 251 Minn . 164 

86 N.W. (2d) 726 

State, b)' Lord \" . Shirk. ... . .... . CI)\ulemnll t ioll ...... .. 253 Minll. 291 
!I I N.W. (2d) .f J7 

Bera-seth v. Zinsmallter Dakinit' 
Co. .. Writ ue Cet1.iond .. . .. .... 252 M.inn . 6J 

89 N .W. (2d) l'12 

State v. S. H. Tarall . . . .. Sen·ice of Proccss ..... .. .. . .. 253 Milill. 158 
9 1 N.W. (2d) Hoi 

McCree &: Co. v. State ............ Co nt .. act Case .. . ......... 253 Minn. 295 
9 1 N.W. (2d ) 713 
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MINNESOTA SUPREME COURT-Continued 

DOCKET TITLf'; A CTION DECIS ION on STATUS 

Blue Dianl()nd IJuultry t'fu·m~ . 
Inc. v. Commi8sioncI' o f Ta x • 
.. tion .......................... . ......... InhcdLancc Tllx- Lilc 

In~ur"ncc ......... . .. 253 Minn . 265 
91 N .W . (2d) 595 

6728 Anchor Casualty Company v. 

li73 t 

(;732 

6743 

BonKarda Cooperative Cream-
ery Assn. . ....... ........... .............. Certiora.ri- Vacation of 

State v. Myhra G.M.C. Truck &I 
FJQuipment Co. ct 11.1... .• .. 

State o f Minne.Jota v. Edgar C. 
Haight <'t a!. ....................... . 

Cuper D. Vil in. v. Orville L . 
Freeman, et a!. 

Order .............. .253 Minn. 101 
91 N .W . ( 2d ) 122 

condem natlun_ Moor'l 
heRd State College 25-1 Mmn 11 

93 N W . (2d ) 

Condemnatlon-Moor~ 
head State College 

' 04 

.... Pon. Authority Bond8-
Constitut.ionality ......... 2&2 Minn . 177 

89 N.W . (2d) 636 

6763 State ex re I. AI. McG innis v. Po-

11757 

lice Civil Service CommiJl.S ion 
of Golden Valley. et a l .................. Veter.ns Preference-

Amici Curiae .................. 2&3 Mi nn . 62 
91 N.W. (2d) 1&4 

State ex reI. E,·nes t. George 
Adams v. Doughls C, Rhur ........... HabeR1! CO I ' j ) U !! 252 Minn. 283 

89 N .W . (2d) 298 

State, by LOI'd ~, LMUMrre. ..... COndemnMtion . . ... 265 Minn, a09 
96 N .W , (2d) 642 

Thompson v. Sch raiber ....... Writ o f Certio nlri ............ 253 Minn . 46 
90 N .W. (2d) 91& 

Minn. Amusement. Co. v. Com-
missioner o f Taxation ................... In com e Ta x- D ... >ductlon 

H<'uben L . Anderson v. Commis-

of Federal TaxCtl ........... Order dated 
Jan. 13, 1959 
Remanded to 
Comm. of Tax. 

~ ionel' of Taxation ...... Income Ttlx- Cor)mr a t e 
Reorganization .............. 253 Minn. 628 

93 N.W. (2d) 623 

State, by Lord v. Red Wing L aun-
dry" Dry Cletl ning Cu. . COndemnntion ............. 253 Minn . 570 

93 N.W. (2d) 206 

Anso n v. }o' isher Amullement. 
Corporation .. Writ o f Certiorari ... 25 4. Minn. 93 

93 N .W. (2d) 8J{i 

S tate. by Lord v. Puh!.. ... ........... Contiemnntion ....... 254 Minn. 349 
95 N.W. (2d) 86 

Minneapolis Gas Co. v. L. P . 
Zimmerman ............. Pub lic Uti liticli 

Condemnation ... 253 Minn. 164 
91 N.W. (2d) 642 

State v. George C. Phil lip, .. ... Condemnation .. ............ Dlaml .. ed 

C lement K. Quinn v. Commill-
s ioner of Taxation........... .. Ineome Tax- Capital 

Gain ............................... Writ diacharaed 
by stipulation 

6760 Stnte ex reI. J oseph P. Reden-
baugh aka E. H . Hamil ton v. 
Douglas C. Rigg.. .. ... Hllbellll corpus-

Certiorari .... .. .......... 255 Minn . 231 
96 N .W . (2d) 6515 
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MINNESOTA SUPREME COURT-Con ti nued 

DOCKET TITLE ACTION DECISION OR STATUS 

676:1 State ex rei. LC!itcr Sanrord v. 
Doug-IA!! C. Rigg. . .. .......... Habea8 eorpu!) ...... .............. 255 Minn. 197 

96 N.W. (2d) 26 

State v. Frank S. Bradok. et al. ..... Condemnalion .... Pending 

State v. Parcel 48B-LeGr and 
Lull, doing business as Lull 
Engineering Company .............. ..... Condemnation ............ .. .. .... Remanded to 

District Cou r t 
by Order of 
Supreme C OUI"t 

Margaret Sevcik v. Commits -
s io ne r' of Taxatio n . . .................. JnheritBnce Tax-

DC!ductions ...................... Brie fl! Filed 

6764 Herbert M. Asch d.b.B, My ron 

6772 

6777 

Jewelry Co, et al. v . Housing 
and Rede velopment Authority 
of City of St. Paul, ('t al. ............. Deciaratory Judgment ... .. 25G Minn. 146 

ArthUI' Naltalin v. Stafford King ... CerUficate of 
Indebtedness 

Stale ex reI. Norman David 
Adam s v. Carl J. Jackllon .. .. Habeas corpus 

!l7 N .W. (2d ) 656 

.... 262 Minn. 381 
!lO N.W. (2d) 185 

........ .... 254 Minn. 164 
94 N.W. ( 2d ) 285 

6780 SLate ex reI. Robert Thoma" v. 
Douglas C. Riglf .................. ............ Habcas corpus ............. ..... 255 Minn . 227 

96 N.W. (2d) 252 

S tilwcll Compuny v. Commis-
!!ioner 01 Taxation ........................... Income Tax - Dividend 

received credit .... ..... Briefs Filed 

Walgreen Co. v. CommilSlI ioner 
of Taxation .. . . .. _ Income Tax-

ApporUonment ....... .. Pending 

6790 State, ex re I. Nicholas J. Flynn 
v. Dougla~ C. Rigg.. . ... _Habea.s corpus ...... ............ 256 Minn. 304 

98 N.W. (2d) 79 

6793 State ex reI. , Vernon C. O'Neill 

6809 

68 14 

v. Douglas C. Rigg... . .... Habeas corpus .. .......... .... .... 256 Minn. 293 

J ose Arthur Roybol v. Probation 
Dept. oC the State of Minn. 
U. S. Mal"llhal of Spokane, 

98 N.W. (2d) 142 

Wash ., 8 8 agent .................... ........ Petition fOI' 

State ex )'el, J O!:Iellh G. Drown 
et al. d.h.a. Brownie 's Bake 
Shop v, Charles W. Johnso n 
et al. ..................... . 

Habenll corpus . . ...... P ending 

.. UnCa.ir Labor Practice--
Certiorari ....... .. ............ 265 Minn. 134 

96 N.W. (2d) 9 

G8 15 State of Minn. v. Benjamin J. 
Jude, et a1.. . . ....... ............ Condemna Uon St, Clowi 

State College Land 
AcquiRition .. .... ..... Pending 

68 19 Stllte ex ral. Roy G. Swords v. 
Doua-Ias C. Ria-g...... . ..... Habeas corpus ........ P ending 

6820 State 01 Minnesota ex reI. Floyd 
Lutz v. Doua-las C. Rigg .. .. Habeas corpus .................. 256 Minn. 241 

98 N.W. (2d) U 3 

6822 W . Earl Williams, H. E. Swen-
son v. J oseph L. Donovan ............. Order to Show Cause ....... 253 Minn. 493 

92 N,W. (2d) (n5 

6826 State ex reI. Ralph Wesley Crip-
pen v. Douglas C, Rigg .. ............... Habeas corpUII . ....... 256 Minn. 41 

96 N.W. (2d) 875 
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MINNESOTA SUPREME COURT-Centlnae:d 

DOCKET TITLIo: . ACTION DECISION OR STATUS 

6828 Leonard Hohmann v. HCl'berl 
Walch ......... .......................... . ....... Hahca.'1 corpus . . ........... 255 Minn. 165 

95 N.W. (2d) 6f3 

6832 Karels v. General Air, Inc. et al . ... Constitutionality of 

State ex reI. Elmer A. O lson v. 

M.S. A. 360.012 Subd . 
.f (Aviation Absolute 
Liability Statute) . . ... PendinR' 

Doug-lag C. Riaa'.... . Habcu corpus ............. Pend inlr 

State of Minn('8ota v. M. &: St. 
L . Ry. Co. . ....... GroS8 Earnintrs Tax-

Trucking Operation ..... Briels Filed 
L. P. Zimmerman v. Hans N. 

Ojard, Jr. .. .. ... . Dr ivers License ... Dismissed 

Stale of Minnesota v. Theodore 
and Beatrice Dies.. . ....... Income Tax- Closing 

Agreem en t ................ _ .... PendinK 
Pllrk Conlltruction Co. v. H. N. 

Leighton Co. Bnd the State of 
Minnesota ..... _.Contract Calle .................... _Di.mi .. ed 



6. 

MINNESOTA 8UPRBIIB COURT, CRIM.INAL 

DOCKET TITLE ACTION DECISION OR STATUS 

9' 8-A 

962-A 

96S-A 

966-A 

967-A 

968-A 

959-A 

967-A 

971_A 

976-A 

977-A 

Stale v. Ben E. Pederson ............... Writ or Error 

State v. Franeil E. WarHn 

Chealer Henon v. State .. 

St.te v. David C. J . m es ............ Writ or Error 

State v. Ernetlt L . Armstrong ....... Writ of Error. 

State v. Erne:.t Coul"IJOlle .. ....... ApPH! 

State v . Cunnlntrham ..................... . 

.... 251 IIlnn. 372 
88 N.W. (2d ) 13 

262 M.lnn. 261 
89 N .W . (2d) 702 

Dismiased 

......... 262 KinD. U8 
89 N .W . (2d) 904 

. ........ Pendlne 

. .......... 255 Minn. 88' 
97 N .W . (2d ) '72 

Pend lne 

State v. Norm.n David Adami ..... Appeal ...... ..... 26' Minn. 164 
9' N .W. (2d) 285 

State ex rei. J ohn William. v. 
County or Hennepin....... . .......... COram N obill ....... . ... 266 Minn. 668 

99 N .W . (2d ) 460 

State v. Perry J ames Ruftln ........... Petition for writ. o r 
error earnal knowl· 
~e . ...................... . ..... 268 II.Jnn. "6 

92 N .W. (2d) 676 

State v. J ohn F . Beltkowl ki ...... Writ or Error.... . .... 266 Kinn . 220 
98 N .W. (2d ) 252 

State v. Geor .. e .Ma.rtineau ............. Writ 0( Error. . .... Pendin« 

State v. Rlehard Eutrene 
Hammond ........................... . ......... Writ of Error. 

Coram Nobl • . . .• _266 ){Jnn. 689 
99 N . W . (2d ) 452 

State v. Robert B. Thom.. . ...... Coram Nobla .. .. 262 Kinn. 227 
96 N . W . (2d) 262 

St.ll.te v. Irvin Koeekeritz .. Pend!ntr 

St.te v. Thom.a D. Johnaon ......... Writ ot Error .................... 266 Klnn . 337 
98N.W . (·2d ) 145 

State v. Jame. M.nclno ................ _ Appea.1 ...... Pendlnli 

St.te v. Stanley W . Holtan ........... App_1 ................. Pendintr 



MINNESOTA DISTRICT COU RTS, CIVIL 

DOCKET TITLE A CTION 

6699 State ex r eI. Tra.dea PubUlhing 
Co. v. Albe.rt Lea TnIocraphi-
c.1 Union No. S·U................... .Certificalion-

Labor Conciliator 
6700 L eo C.llidy v. Dean M , Sch.welek-

hard Comm'r of Edueation ........... M.ndamul! 

6701 Leo C&l8ldy v. Dean 8ehweick-
hard, Comm' r oC Education ......... Deel .. ratory Jud~ent 

6702 Independent ~hool Di!!trict No. 
26 of D.kota County v. Harri-
lion C .. dwell, Sr ............................. _ .. Condemn ation 

6703 Arthur H . MIlY v. Pete J ah r a nd 

670f> 

Bemidji State Teachera COlletre .... Damal"e& 

State v. H elen K. (Th .. yer) 
Conr ad ....................... . . ... Failure to carry work­

men 's com pensation 
6707 David J . M. Park v. Howard I '. 

La l'8en (State) et 1.1.. .................... T ax judg ment 

6709 nich$l,l'd J. O'Brien v. A . Whit_ 
tier Day, Direet&I' of Y.C.C . ...... ... Jbney Judgment 

6710 R('gcn ts or U ni ... el'i4i ty of Minne-
sota v. Frank H a ll. et II I .............. Condemnatlon-

DECISION OR STATUS 

U nlver ll ity of Min newt. 
1i 7 1 :~ Richal'd "',. . Sandmann \' . State 

T eachel'lS Co.>IIeR'e Doa l,J ..... .. ......... Inju nctlon 

6 7 15 In the Matter of the Application 
of Vernon Worden, Wa lter 01-
~on et 11. 1. to have vacRted p lat 
described a8 Crescent Park, 
City of Litchfield ........ VlI.cat!on of Plllt 

61 16 Sta te e lC r eI. Irvin Warren VI! . 
Dougl ll!! Rigg . ..Habelu! corpus 

6720 F..d. L inehan , Relator v . A . E . 

6723 

67240 

6726 

Ramberg. Robert E . Farley 
a nd William T . Holzinger, In-
dust.rlal Commiss ion ........ ........ . Cer tiol·ar! 

In th.e MatteI' of the Application 
of W. B. Stl'Olchein ................ _ ...... Certiflc. le-Put)!ic Con-

ven ience . nd Nece'ls ily 

Regenta of Univel'\l it)' of 
M.lnnesota .................................... _Adverse Claims 

Stllte v. J ohn Paben .... .... Compensation In~uranee-­
hdunction 

6733 State \' . Margaret L . Lat.arelti ... .... Condemnatlon- Employ. 
m ent Secu r ity 

673'{ Arthur Naftalin v. S tafford King ... Declaratory J udgment 

6785 State ex rel. Geor .. a H. Bryant 
v. Douglu C, Riga' .......................... Haheu Corpus 

6736 Sttt.te u reI. v. Dou .. t .. C. Ri .......... Habeas Corpus 

673. Edward W. Jameson v. County 
of Koochichinlf and State of 
Mlnn~ota ......................................... Void T . lC Sale 

67:U'I Stale ex rei. Warren o.w. .,.. 
Dougla!! C. Riga'................... . ..... Uabel18 COIOPUS 

6n 9 DUrr Ray v. ThomM R. Jones. 
Paul A . Enptrom and H oward 
W. Lundquist, &.II membertl of 
the State Board of Parole.. . ...... lnjuncUon 
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MINNESOTA DISTRICT COURTS; CIVIL-Continued 

DOCKET TITLE ACTION 

6740 State ex reI. Simon Jackson v. 
DougllUl C. Rig&, ..... ........................ Habeas Corpus 

6741 State by J . W. Clark, Commie-

6744 

6745 

lIioner of the Dept. of Business 
Development v. Albert E. Ped· 
eMlon, d.h.a. Pederson Dairy ......... Injunction-Dairy 

State v. Bonnie Newman 

State v. Robert Dingman 

Industry Unfair Trade 

..... W orkmen' s Compensation 
- Failure to carry 

..... Workmen's Compensation 
- Failure to carry 

6746 State by Miles Lord v. J essie R. 
Britton et 801. . .................. ....... Condemrtlltion- Brainerd 

H ospital 

6747 Northwestern Bell Telephone 
Rate Matter.. . ........... .............. R.te Increase 

6748 State ex reI. Donald Newton v. 
Douglas C. Rigg .............................. Habeas Corpus 

6749 State v. Hugo L , Coleman ............... Workmen'a Compensation 

6750 In the Matter of an Inv~tiga. 
tion into the rate!! on sand, 
gravel, crushed rock, crushed 
8ton e, agricultural limestone 

- Failure to carry 

etc. . ... Rate Invest igation 

6752 State ex reI. Robert Farrington 
Pett v. Carl J. Jackson ... ........ ...... Habeas Corpu s · 

G7I)5 Paul Stone v. Public Employees 
Retirement Association ................ Money J udgme nt 

6756 State ex rei. Ahm Harden v. 
Douglas Rigg, Warden . Habeas Corpus 

6758 State ex r eI. Everett WeIgel' v. 
Douglas C. Rigg, Warden ...... ... ... Habeas CorpUl. 

6759 Regenta of the University of 
Minnesota v, Irma Viola Coun­
cilman et al. and Stanley J. 
Kinbel et al.. . . . .... .............. ..... Condemnation 

6761 State ex rei. L eo Bennett v. 
Douglas Rigg . . ........ Haheu Corpus 

6762 Berteh:lon Lumber Co. v. James 
S. Johnson et al. (State) .. . ..... Foreclosure of 

6765 In the Matter of the Petition of 
the Minneapolis and St. Louis 
Ry. Co. to adjullt and make 
economies in the operation of 
and service at several agency 
s tations on it.! lines of rail road 

Mechanics Lien 

in Minnesota ......................... Appea l from 

6766 State ex r eI. Paul William Col_ 

R.R. &. Whse. Comm. 
Order 

lins v, Carl J. Jackson ............... _. Habeaa Corpus 

6767 State ex reI. Kenneth Melvin . 
Veblen v. Doua-Ias C. Rlgc ............ 1iabeu COrpUI 

6768 S tKte v. Alexander Richal-d , et al ... Condemnation 
Capitol 'Approach Arell 

6769 State v. Lyle W . Cater et aI. ......... Condemnation 

DECISION OR STATUS 
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MINNESOTA DISTRICT COURTS, CIVIL-Contin"ed 

DOCKET T ITLE ACTION DECISION OR STATUS 

67iO State v. Frederick L. H ensel, 
ct. al. . ....... Condemn8tion (H ighway 

Building Site) 

6771 Stale v. The Park Dist r ict of the 
City of Bemidji, et. al ...... Condemnation 

6773 Chicllgo and Northwestern Rail. 
way v. State of Minn. Railroad 
a nd Warehouse Commission ... Appeal from R.n. & 

Wbse. Comm. Order 

677 5 State v. L oo nllrd Leroy Burridge ... Coram Nobi8 

6776 CI!ldmil', In c. v. State .... Condemnation Co r addi­
tional o ffi ce IJPIlC(! Cor 
offices i n Ram ~ey 
County 

6778 Coun t)' o f Aitkin v. Wain Hill, 
State, et al.... . ........ Condemnation 

6779 Mll ry E. V . Hanks d al. v. State 
of Min nesota et 81... .. Partition of Real Estate 

678 1 S tate by J . W. Clark v. Sigmond 
Kohn d.b.a. Sig's Food Fair-
Supennarke t ...... . ................. Da iry vio lation-

Injunctive rclief 

67 84 State. ex re I. Robert S . Ellisoll 
\'. Dougl83 C. Rigg ................ Habell.!l Cor pus 

6785 S t ll te v. Lilliun E . 1"leminK', et aL.Condemnatio n 

6786 Sta te ex re I. J amN E. Dur ns \' . 
Douglas C. Rigg ............................ H abeas Corpu9 

6788 State ex N'l. HOI'ace Shelby v. 
Douglas C. Rigg ............................... Habeas COI"PU~ 

678\1 Standard America n LiCe Ins . Co. 
v. Cyril C. Sheehan. Commill-
m issione r o r Insurance ............... ... Injunctiun 

67\11 Stllte ex re I. H ll ro ld A . Creagan 
v. Douglnll C. nigg... . ........... .... Habe83 Curpull 

6792 Sw.te ex r e I. George Alvin Sev-
e rson v. Dougla ll C. Rigg .. Habeas Corpull 

6794 State ex reI. Edwnrd Willi" 
J ohns ton v. Douglas C. Rig ........ _Habeas Corpus 

6795 State ex reI. Lloyd Littlefield v. 
Douglall C. Rigg . . .. H abeaa Corpus 

6797 State v. i"rllncisca S. Clark , e l a l .. Condemnnt ion 

6798 S ta te v. MYI·tle M. Polley, et &1. ..... Condem nation uf cel'lain 

6799 S tate ex rei. Paul William Col-

land!! in W inona Coun ty 
Cor enla r gement of cam­
pus for Wi nona State 
College 

lins v. Carl J. J ackson .... _ H abeaa Corpus 

6800 Abbott E . Wol t \' . Andy C. An-
derson, e t al. (State) .. . ........ Mortgage foreclu.ure 

6801 Inex F'jose ide v. Harold Winding-
s tad, Sr., et a l. (State ) .... Partition a nd 

Aceountinlr 

G81)l! S tute v. Clem ent W. SdlCu\·e r ........ Condemn ation- Ma llk ht ... 
State College 

G803 S tate v. Geril id f'. Wilmes , et al .... Condem nlltion- Mllllk ato 
Stale College 
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MINNESOTA DISTRICT COURTS. CIVI~ontinued 

DOCKET TITLE ACTION 

6804 Mora A. Mattill v. The Public 
Employees Retirement Board. 
('t al. (State) ............ . ....... D~larfltol'y Judgment 

6805 City of Columbia Hehrhu v. Carl 
A. Dietz et al. .............. ..................... COndemnation-

Mineral intere; t. 

6806 State ex reI. Bruno Syuow v. 
Douglas C. Rln ............................. Haheu Corpus 

6807 County ot Koochlchlng, by the 
Board of County Commiss ion­
ers v. J ohn Drlher et a l. 
(State) ... CondemnR.tion 

6808 Central Lumber Co., a corpora_ 
tion v. Roy E. Copeland. et a1. 
(State) ........ Personal Pl'Ollc rty Tu x 

Judgment Lien 

6810 State ex reI. R ussel Jahn v. 
Douglas C. Rigg ... _ .. Habeas Corpus 

6811 State cJt reI. Robert Lee Breed­
ihR' v. Miles Lord, et al... 

6812 Seaway P ort Authority ot: Duluth .. 

6813 State ot: Minnesota ex I'e!. Henry 
Hussman v. Morrill Hursh, 

Writ ot: Corllm N obis 

et al. . . ...... HllbeWl Corpus 

6817 State v. Cedar Apartment;;, Inc., 
et aI. ............................................. ...... Condcmnation 

6818 Josephine Sauro v. Public Em-
ployees Retirement Board and 
the Public Employees Retil'e­
ment A8.8oeiatlon 

682 1 William P. and Josephine A . 
Shutte v. Kaarlo Otava, Com­
missioner ot: Iron Range Re­
sources and Rehabilitation. 
et al.. . 

682 4 State ex reI. Fred A. Woltel"ll, 
Jr. v. Dou&"las C. Riggo .................. Habeas Corpus 

6826 Stale ex reI. Raia)h Wesley Crip-
pen v. Douglas C. Rigg ............ ..... Hnbeas Corpus 

6827 State ex reI. Ft·ancls Shlll'low 
a.k.ll. Francis Martineau v. 
Douglas Rigg ..... Habeas COnlU~ 

6829 State ex reI. Irvin G. Patton v. 
Douglas C. RiS"g ..... ... ........... .. .. Hubeas Corpuy 

6830 Slate ex re I. Darrell Eugene 
Suchla v. Douglas C. Rlgg ..... . ... Hubeas COtllUY 

68;11 Hans Hanyon v. Chicago Grea t 
West ern Railway Co., et al. ... .. .... Constitutionll.lity of 

M.S.A. 303. 13, Subd. 3 

6834 State ex reI. Edward K. Hui-
Hinga v. DoughlY C. Rigg ....•........ Hubens Corvus 

6835 State ex re I. Orvil A. Handeland 
v. Douglas C. Rlgg .......... , ........ ...... Hube:lll Corpull 

P ervin v. O<lmmlY8ioner III Em -
ployment Security .. ..... . . Bmpio)'e r Liability 

In the Matter oC the DeWl"Tninll­
tlon ot: Employer Liab ility uf 
G. F. Ii: J . H. Varnum dbll 
Va rnum Lumber &: Fuel ............... Em l)ioyer Liability 

State v. Sam Brown P lumbin g 
Co., Ine . ............. ............. ......... ....... Deiinquent Employment 

Taxes 

DECISION OR STATUS 
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MINNESOTA DISTRICT COURT, CRIM.INAL 

DOCKET TITLt; ACTION DECISION OR STATUS 

94!l-A Stale v. Lloyd Laverne Knutlion ..... Murder-hl 

9S1_A State .... Gerald P . Connelly .. 

960·A State v. Jamt'!l O'KalIlck ... 

!'lG l · A Sute v. Roy EI'b 

. ......... Murdcr-lsl 

......... Grand Lareeny-Ist 

..... Criminal Negligence 962·A Staw v. Howard Norquis t. 

963-A State v. Jarnee O'Kalick 

!l64-A Slate v. Clarence Weele)' Gillespie. Writ of Error 
Coram Nobi ll 

!J66-A Sttltc v. Leo A. Kumpa ................... Writ of Enol' 
Coram NobiOi 

973·A State v. F ... w. MUl>8ehl .. . ... Appeal 

974·A State v. Paul La Counicre. . ............. Coram Nobis 

D75·A StAW ,. Herbert C. Denzer ............. Forgery- 3rd 

979·A State ,. Le Roy Elkins ....... .............. Writ of Error-
Coram Nobis 

PROBATE COURT 

GjJ.l Eatate of Agnetl Fillion ........ Publie Welfare Claim 

6718 .; .. tate o r Sadye Demarest .. . .... &scheated &stale 

6722 }o~lI tate or Ralph Palermo .................. Esc.heated FMtate­
Objection to Claim 

See 11.1110 rC8um6 or escheated estates Schedule A. 

MUNIC IPAL COURT-CIVIL 

6704 Stll.te v. Marion Hayes d.b.a. as 
SI)Ortlim en's nar and Cafe ..... ...... F'ailure to Carry 

(i717 Stille v. Holvenson Company In-

Workmen's CompenHa­
tion 

corporRted and O. M. Holverson. Workmen' lI Compenution 
Faihlre ttl enrry 

G791i State v. Robert. H. and Eloise M. 
Rll rrill ... .................... .. ............ Unlnwrul Deta iner 
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CIVIL AERONAUTICS BOARD 

Duluth·Chlul'o S~rvice Investigation Case 
Suspension of Northwest Airlines at. Dulut h and authorizatiun for North Central Ai rl ine!! 
Co r a permanent certificate to serve between Minncllpolill an d Duluth Rnd abio Duluth. 
Chicallo nonstop. Thil caae was 80 decided. (7122) 

Quad Citi M-Twln Citiu Caae 
North Central Airlines and O:tark Air L ines applied fo r new ser vice between the Twin 
Cities and the Qu ad Cities of Rockford, Moline, Elllit Moline and Davenport. The state 
lIupport.ed N orth Central's application. Final decillion o f the Board ",ranted the route to 
Ozark Air Li nea. ( 71 92) 

Seven Su.tta Area Invcstitration Cale 
Thill cflSe hud been in progreSII s ince 19&5 nnd dea lt with lUCId IUlI'v ice to several cities in 
Minnesota. Worthington, Mankato, "'airmont and Au~tin/ Albcrt LM al l rccc ived new 
6cheduled 6ervice RS R resu lt of t.his calle. (7454 ) 

Great Lakell-Southea~t Ca.e 
Application o r the major ity of trunk cal"l"iel'l~ for IIcrv icc f rom the Great Lakeg Il I'ell to 
Miam I. llccRulie of the benefit to MinnesotR the 6tate 6upJ)Orted NOI·thwcst'a aI1IJ\ication . 
Northwest Ai r lines grunted the authority advocated by the 6tate. (2896) 

Chicaco-Milwaukee-Twln Cities Case 
Ther e were two major iss ues in thi!l CMe; (1) additional carriel"ll lIer vi ng between ChicRKO 
and the Twin CitiCll: and (2) lIonstop service between the T win ChiCK and Miami. Delta 
Air Lines, Inc., Ealltern A i r Lines, Inc., Weslern Air L ines, Inc., Northwest Ai rlines. 
Inc. , CRPita l Airline!!. Inc., North Cen t r al Airlines. Inc., Rnd Un ited Ai r Lines. Inc .. a ll 
had made app lication unde r t his docket. The !State took no position on the question of 
addi tiona l ChicRgo-Tw in Cities se r vice, but s tr('8sOO the need for nonll top Twin Citics­
Miami lIervice. The Board decided thst Eas tern Ai"!" LlnC3 a nd Cal)ltal AlrlinCII in additio n 
to Norlhwest Airlines should llervice the Chicago-M inneapoli8 mal'ket and authorized 
Norlhwe;t the lIe rv ice requC3ted by thc IItate to Mil\mi. (3207) 

PaciRc Northwel t-Hawaii Re newa l Case 
Renewal of Northwe!lt'll cer tificate f OI" lIervice to Hawuii. The IItate ha ll taken the position 
of favoring )'cnewal and permanen t certification. PendinR'- rietermination ex pected in 
1959 . (8960) 

North Central'. Renewal of Temporary Certificate Ca lle 
Continuance oC service ot Thie f R iver Falls , Bemidji, Bminel'd, and Wi nona. The !S lale 
hall intervened Rnd laken the position of favoring re newal at n il poinl.!!. Pending--deter_ 
minaUon expccted in 1959. (9848 ) 

DOCKET TITLE 

. ' EDERAL POWER COMMISSION 

ACTION 

r,711 Fedeml P ower Commiss ion 
N atur a l Gall Mntter ...... Ccrtificale--Public 

6729 Northern Nntural Gall 

Convenience alill 
Ncccsll ity 

S ixth Ra te Increase ............ Rate Inc l'e&!!e 

r,730 In Re. Phillips P etroleum 
Compa.ny ... . ........................... Rate Increase 

6782 Northern N atural GBlJ 
Seventh Rate In crease ... ....... Rale IncreBJIe 



Staff Activiti" by State Departmtnb 

Car oonfbcationK 
Condemnations .... 
Conversion of s late propcr-ty 

CONSERVATION DEPARTMF.NT 

Dilltric:t COQrt A~tivU)' 

Deer s h in ing a nd w ild rice viola tion (assisting county attorneys) . 
Illegal flll and d r ainage o f la.kes~drRinage matteI'll .. 

Land regi1lll'ation ll and <Iuiet title ac tions 
lA.-galit.y o f (!Btabli .. hinK game rduge 
N un-payment o f h.'KKed laml. 
Rough fl llh conh' pel 
Timber trt."!I pl4 ~1I 

HIGHWAY DEPARTMENT 

Dis tric:t Court - Condemnation 

Pe titions flied 
Heari ngs atte nded 
Repor ts of comm iss io ncl'3 filed 
Proceedings pend ing ... 
A ppeals I)e ndi ng J uly I, 1956 ... . 
A pp(.'ais Bettied o ut o r eourt ................... . . 
Appeal!! tril..>d by II j ury .. 
A .)peals dismi"lIed ............................. . 
AppealM 1)('ndlnlC Jun e :\0, 195& . 

11 82 wo rkmen's e(om l>cnsa t io n CIlSe! ............................ ..................... 7 contestc-d 
6 lIe ttled 

DI'I!. in Rge di teh a!'l~e6~mentK 
I pending 

. 9:\ ne w CKSe.i 
89 cJ08ed 
62 pending 

'" '" <9. 
193 

16' 
868 
187 
I J8 
:173 

13 

II 
17 

I , 
29 

I 

Eml>loy(."C3 injured thl'ouKh m:idige nce othe r than 
by fellow employees 6 ea lle!l - 18,0 11 recovered 

12 calle~ pend ing 
Dllrnuge to bridgC!!. gUA1'd !·lti IM nnd other Highway 

Department prOllerty ...... ....... .......... .................. .. .............. 208 callefl - 135.738 ,'ecovered 
86 CIl8(':1 pendi ng 

C"ntrRct ~ e)(Rmln~1 "nd nll lll'O\·r.-(\ 1111 to fo t'm /tnu legality .......... 809 constructio n contrAC!..'! 
117 maintenance co n t rllc ll! 

PCI' iod cO\'(>I'(''tI - biennium J u ly 1. 1956 - J Ulie 30. 1958 

J uly 1. 1967 - Janu ar'Y 
J anUAry to June 1968 
July to December 1968. 

TAXA T ION DEPARTMENT 

I . 1958 . 

DidriC't Court Adlvity 

AC'liona Commenud 

1,058 
1.918 

S82 

Judgments Taken 

444-
10. 
52 

- Some of the judgments taken WCI-e o n actio ns commenc~ prio r to this biennium . 

Many of the accoun 15 we l'e s ettled. m a king t he tak ing of judgment unneceflury. 

Favorable AdyerUi 
IMues Joined Dedsion Decis ion 

District Court ......... 18 1 18 
Probate Court .. 7 2 
Board of Tax Appeals J21 17 G 

- Dhlmis800 

Incom e Tax Co lledionll - S(!C Schedule n. 

Pendin .. 

10. 
3 

4J 

SeWed by 
Abatement 

or Payment 

" I' 
57 
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LEGAL ACTIVITIES 

AI.mndont.>d Dank DCIXlIl ils 
Schedule A 

. ...• 83.609.21 
.,789.86 

73 netions commenced in HMmlicy Count)' Dilltrict. ClJurl~C1lcheM to !State .. 
IS r(' fundll mflde through ElI'ccutive Council ...................• 

'fulfil resulting (.'!Ichea..t. . 

Charitable Tnu;t.I!- District Cuurt (contested C"SeII) 

Park Doughtel'Y. Trustee v. Hormel, et al. 

. ......................• 7R.fl19.86 

AUHtin Community Chest Endowment Fund-Judement for petitioner 

Anne Watkin s Wilder Tnls t.--TrUll t construed and terminated nner hearing 

Williftm Hood Dunwoody Industrial Institute Trust- Trust construed BJt.cr henrinrt 

Minn esota Annual Conference of Methodist Church a nd Brandvold, Ring, et. nl. 
(conll truction of trust) settled 

Duluth lighthouse for the Blind Trust-construed ark'r hCRring- I>('nding 

Claimll- Dc!ore Claims Commilfli ion 129 

E .. chcut(.'<i Elltatl!!!- 30 actions in Probate Court .................... .......... .. .............. ....... $49.'190.36 

County 

19a7 - J ltmeIJ Smith ....................... Ram&ey 
Lawrence Wright. ......... Ramsey 
John J . Lynch ........... Hennepin 
Helen l. Connoy .Hennepin 
Sophia Lanon ... .. ............ Todd 
Mary W. P etcrllon .............. Ramsey 
J ames McNally ................................. Carver 
Peter lo" Hagen ... . .... ............... . ..... St. Louis ... .. 
Cll d A. Johns<ln ....... . ................................ Koochichi ng 
Charl~ M. Shannon ............................ . ... Hennepin 
Nellie Wathingum ............................. Ramsey 
Maxcde Greshkevick ................................ Hennepin 
Ethel Vaughan ........ . ......... Hen nepin 
Ralph Palmero ....................... . .......... Ram!:!ey 
IClaim £If $1.8!1I;.77 rc.'<iuced to $400) 

Amount 
ElC:heated 

... S 211.89 
329.75 
369.32 
710.42 

7, 1I 42.2~ 
2,277.2!1 

77.85 
3,357.27 

437.63 
1.289.34 
2,446.85 

.................... ],666. ]5 
1.202.36 

504.84 

'22,728 .2 4 

1958 - Georgc Dugi tski ...... . ................................. .stea .·n li ............................ . 391.67 
16,595.26 
1,367.50 
1,289.07 
5,334 .80 
5,IiRfi. 18 

Chl'lJler Kulik ............. ..... ..................... . ..... Hennepin .............. ..................... . 
Jamell G. GOllllOdinolt ................................ .... Dakota 
Nels Ch ris tenson ... .................................. ...... N icollet 
Dorothy A. Bagnell ... .. ...... Ramsey 
Pct£'r Pnlnz .................... . ........... Hcnnc)l in 
' ~·uneral bill of 11.970 n!duced to $1,370) 
F"ank J. Lloyd ............................ .. . ..... Sherbul"Ile 
Albert Johnson . ..... .......... ........... .. ... Hen nepin 
Matt 'famoschowski .. . ... Hen nepin 
Charles f '. Montague ... Hennepin 

632.:ir; 
816.00 

2.777.28 
3.817.] 8 

Vincent Ronizke .... .. .... .Lake .................................... . 365.10 
3,477 .01 
6,984.63 
1,711i .71 

Frank Miller ......... ..... . ....... Hennepin ................ . ............. . 
Alexander Opshusaia ..... ................. ............. Hennepin 
J ohn Martin .. ........... ........................ .. .... Dnkota .................... . 
Edwin William Smith ........................... ......... Hennepin 
William E. Danie ls ................................... Hen nepin 

Refunds - heirs found 
Sadye Dema.n'6t 
Chester Kulik 

I"ir'e Marshal Condemnations 

................ Henllepin 
... Hennepin 

Lllnd Rt'lCistration and Quiet Title Actions .. .................. . 

873. 46 
826.54 

$52.848.64 

.................. .. $ 9,186.26 
.. 16,595.26 

$25,781.52 

29 

680 



Baiallcc of accouuls to J u ty I , 

01'J.;:\ ACCOUS 'I'S 
.'\ ccounts cer tified , 

Additiolls, 

Collected :>lld adj usted . 
.-I.Ls ted, .",,", . ............ . . . ,.,., . 
Chllrge-off_ullcotleetibte.s . 
Tr:l.ll!!ferred to judgments . 

I"l'elllor)' o f open IlCCOUllt_~ ., 

.IUDG~\-IEST A (;COU STS 

'i'rnHl;ferreu from open accoun ts .. 
Co"t.~, fet' l:!, in t eres t, additiorlilis . 

Collecte..1 and adjus leJ .... , . 
C ":I rife-oft'&-- u ncollecti bles . 

Balance of accounts 10 July I ."., .. " • . 

13.'1'.:\. "\('COUS"TS 

Schedule 8 

SUJ'IoHllAI{Y OF INCO J'lE TA X COLLECTION ACCO UNTS 

Fi.scal Year July I. 1951 to Ju ly I . 1958 

:.I5,S02 

:10,502 

:.I 5'l') 
,~50~ 

lit; 
I ~n 

I.S';1,208,·18 
Uii.9:J:{,tiS 

liO,(;-IO,07 
-I ,-Ilti ,·17 

S:I,a lli .5-11i.:IO 

S1t!I7,a:H,7ti 

1 1!'t,:.I{;5.81 
' iO, tHO,07 

1:'.78-1, 71 
1O.-ItiUI2 

Fiscal Yea r July I , 1958 to July I , 1959 

-17,3·1:.1 

:Ja,237 

liD 

58,591 

17,bO" 
2:31 

·1. 155 
].10 

$3,305,.13 1.9(; 

2,u97, 176,68 
IOG. 70SAI 

·1.074.09\J.73 

"1.593,185.90 

SI. 221,:HO.80 
70,386.80 

118 ,082.a7 
25,":17.35 

12S,825.f)1 
2, 287.11 

('crtiJicd , .... . 
;\dtli liom; .. .. . .. ... . .. . 
Collected alld adj usted. 

Balance of accoull t ll to July I . 

IS :11 .7';:;.102 
:?,-I58.:U 

$ 102,S;);~. 7fJ 
·1.573.{;(i 

'I7.'lH I 

"I ".::.1 --:!2-1-:~'~" ~IO~5~" ~,"~I~' 9~1~; _1 ...:.·_4~5~'"~'_lG~,-o'-- I --:5~8.~5~.~5-1--_I_'I_I'--:"~I~'5~'~'.~.~15~,~G~,+_·~I~O~2.~'_'_' '-'-' -





TABLE 
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CONSTITUTION OF MINNESOTA No. p ... 

No. Page ) " IB67, c. 1;J!1 97 243 

Art. I, § 7 26 " 
L. 1967, c. 321 54 '" Art. II, I 2 24 " 
L. 1967, c, 321 !)2 22. 

Art. IV'I9 " '61 
L. 1967, c. 321 109 2.8 
L. 1967,c. 329 123 296 

Art. IV, 9 " 19. L. 1967. c. 863, § 1 174 898 
Art. IV, I 17 76 188 
Art. VI. \11, 8, 10, 11 11 " 

L. 1957. c. 371 197 264 
L. 1957, c. 417 <6 122 

Art. VI, G I, 8, 11 18 62 I~. 1957, c. 537 8 .. 
Me VI'II" 8 25 79 L.1967,c.656 124 298 
Art .. VI, 6,7, 8 20 •• L. 1957, c. 603 56 '" Art. VI.I 6, 7 " " L. 1967, c. 640. § 1 '19 287 
Art. VI. 7 17 61 L. 1957, c. 64°'112, 8 114 278 
Art. VI" 7 " 19' L. 1957, c. 698, 1 ,04 268 
Art. VI, 17,8 2S 7. L. 1957. c. 710 " 282 
Art. VI. ' 8 17 61 L. 1957. c. 714, U 2,3 71 178 
Arl. VII. 11 63 160 L. 1967, c. 752 172 "4 Art. VII, • 7 " 161 L . 1957, c. 773 8. 198 
Art. VII. I 7 63 160 L. 1957, c. 789 62 13. 
Art. VUI. I " ' 65 382 L. 1957, c. 796 45 119 
Art. IX, § 1 176 4 .. L. 1957, c. 811 76 188 

L. 1957, c. 816, 11 117 2" 
LAWS OF MINNESOTA L. 1967. c. 866, ' 1 176 ... 

L. 1868. c. 79 66 '40 L. 1957. c. 867 " 1<8 
L. 1905, c. 231 26 79 L. 1957, c. 874 ISO 307 
L. 1921, c. 417 " 232 L. HI57, c. 896, S\lbd . 6 , " L. 1923, c. 77.' 1 116 28. L. 1967, c. 900 173 396 
L. 1923, c. 400 22 78 L. 1957, c. 921 " 246 
L. 1929. c. 206 .. 282 L. 1957, c. 927.14 81 200 
L. 1933, c. 41. f 1 104 258 L. 1957, c. 928, '8. Subd. 5 "6 382 
L. 1935, c. 72, I II 22 73 L. 1957. c. 928', 10, Subd. 3 167 388 
L. 1936, C. 72. f 136 21 71 L. 1957, C. 928, 11. SubdR. 1,2 166 3SG 
L. 1939, C. 245 173 396 L. 1957. C. 928, 12, Subd. 1 166 386 
L. 1939, C. 436 173 396 L. 1957. C. 928. I 33 167 388 
L. 1939, C. 738 173 396 L. 1957, c. 935, I 8 lGI 374 
L. 1941, C. 543 " 232 L . 1967, C. 935 •• 11. SubdlJ. 2, S 163 377 
L. 1943, C. " 39 103 L. 1957. C. 935. f 16 16' 374 
L. 1943. c. " 118 285 L . 1967, C. 935, I 27 !G2 376 
L. 1946, C. 290, I 5 21 71 L. 1967, C. 935, I 27 16< 381 
L. 1946 , c. 84 7. II 105 261 L. 1957. C. 947. Art. Ill, § 1 .. 114 
L. 1947, C. 498 " J 63 L . 1957. c. 947. Art. 111.1 8 36 99 
L. 1949, C. 119.1141. 111 14' 36. L. 1967 , C. 947, Art. Ill. 15 36 97 
L. 1949, C. 119, f 43 137 326 L.1 957, C. 947. 
L. 1949. C. 210 85 212 Art. V, I 1. Subd. 4 47 '23 
L. 1949, C. 525. I 1 7G 188 L. 1957, c. 947. 
L. 1951, c. 92.11 157 368 Art. V. I 2, Subd. 4 47 123 
L. HI61. c. 217 39 lOa L. 1957. c. 947. 
L. 1951. c. 322 22 73 Art. V.15, Subd. I 46 122 
L. 1951. C. 322 113 276 L . 1967, C. 947, Art. IX, I 9 46 122 
L. 1951. c. 322 "' 279 Ex. Sess. L . 1957, c. 3. i 3 68 148 
L. 1951, c. 428 ti6 166 F;x . Ses8. L. 1957, c. 16. 
L. 1951. c. 539 " 232 I 1. Subd. 2 170 392 
L. 1951 , C. 642 116 280 Ex. Sess. L. 1957, c. 16. 
I .•. 1951, C. 653 116 280 I 3. Subds. 2, 3 " 12' 
1 •. 1951, c. 701 7G 188 Ex. Sess. L. 1957. C. 16. 
L.195S.c.!'I98 '" :16 0 I ll, Suhd. 4 170 892 
L. 1953. c. :l98. 1:1 138 :128 Ex. Ses8. L. 1957. c. 16, I HI " 12. 
L. 1968. C. 467 7G ' 88 Ex. Sess. L. 1957, C. 16, 1 19 171 393 
I. . 1965 . c. 60:1 110 269 Ex. Sess. L . 1957. C. 16, 
L. 1963. c. 644 " ' 48 , 20. Subd. 4 17. 302 
I~. 1953. C. 741. § :18 1-' 125 aOo Ex. Ses~. L. 1957. C. tG. 121 169 391 
L. 1953. C. 751 .. 117 
L. 1956, C. Hl3 92 226 MINNESOTA STATUTES 1957 
L. HIS!:;, C. 227 114 218 3.10 76 188 
L. 1955, C. 239 167 388 3.21 17 61 
L. U155, C. 262, I 1 1<8 347 3.21 23 76 
L. 1955, C. 853 134 917 8.01 25 79 
L. 1955. C. 355, 16 116 280 16.17. Subds. I . 4 16 67 
L. 1965, e. 361, U 2. 3 " '29 15.81 67 '42 
L. 1965. e. 364 22 78 18.14. Subd.'l. 1.2 2 28 
L. 1965, C. 364 116 279 20.01 108 266 
L. 1955, C. 400 12' 292 20.07 108 266 
L . 1965, C. 638 96 241 20.08 !O8 266 
L. 1966, C. 703. § 3 116 280 20.09 !O8 266 
L. 1956, C. 704 8 " 20.15 108 266 
l~. 1955, c. 715 66 H' 38. 161 65 "6 
L. 1955. c. 811 , 11 138 328 40.07 176 '" L. 1955. c. 815 , 6< 38I 43.11 16l .. , 
L. 1957. c. 44 16' 966 43.22. Subd. 2 73 182 
L. 1957, C. 59 66 '" 44.02 16' 365 
L. 1957. C. 77 112 273 44 .06 161 '" 



MINNESOTA STATUTES 1957-ConHnu~d 

H.06, Subd. I 
44 .11, Subd. 8 
46.0tl 
47.01, Subd. 2 
47.02 
>1 8.2 1 ( 1) 
48.25 
48.50 
48.5\ 
fiO. H 
r.O. 14 
r. l.29. Suhd. 2 
60.64 
~9.034 
S9 .038 
n .04. S\Lhd.:i2 
97.43 
n.49. Suhd. 
97.85 
98.46, S\Lbd. '2 

10l.41 . Subd. 2 
101.42. Subdl!!. 2. 11 
106.021. Subd. I 
106.101 
106.201. Subd. 2 
106.43 1. S ubd. 1 
106.171. S ubdl!!. 2 tb) • . j 
117.01 
11 7.0,( 
117 .08 
11 7.20, Suhd. 
118.01 
120.07 
120. 11 
120.19 
121.10 
122.017 
122.017. Subds. 8, 16 
122.01 8, S ubds . 7. 8. 9. 10 
122.023 
122.026 
122.036. Subd." 
122.037, Su hd. 4 
122.039 
122.041. S ubd. 1 
122.0.(4, Subd.'l. 4,5 
122.051 
122.30. Suhd. 4 
130.18 
131.081 - 131.089 
132.02 
1:\4.07, Suhd . 1 
134.09, Subd. 1 
134.11- 134. 15 
134.1 2 
135.01 - 135. 15 
1!l5.01. Sub<!. 2 
135.04. Subd . .( 
135.05. Subd . I 
US.IO 
135.27 
135.46. Subd. 1 (1\) 
135.47, Subd. 1 
135.49 
135.49. Subds. 2. 5 
135.55, Subd. 3 
135.55. Subd. 4 
136.0:1 
136.10 
136. 11 . Subd~ . 2. 4. 5 
136.1 2 
136, 14 
136. 14 
138.04 
138.04:: 
160,021 
160.HI 
160.241 
160,251 
160, 53 1 

No. Page 
151 355 
151 355 
151 355 

3 30 
3 30 
, 32 
5 39 
5 31) 
, 39 

21 71 
104 258 
21 7 1 
71i 186 

7 42 
7 42 
6 40 
6 40 

125 300 

8 " 6 40 
Ii 40 
fi 40 

I z.I 298 
126 :10:3 
126 ;103 
124 298 
12a 296 
69 In 
60 173 
44 117 
69 173 

104 2511 
39 103 
39 103 
39 103 
42 113 
a7 100 
38 102 
36 99 
38 102 
58 148 
4; 123 
47 123 
58 148 
46 122 
40 109 
a8 102 
35 97 
5:i IS4 
58 14.8 
40 109 
39 10:3 
39 10::1 
39 103 

11 8 285 
172 394 
5 1 129 

170 392 
51 129 

169 391 
5 1 129 

17 1 393 
171 393 
169 391 
169 391 
171 393 
16!! 391 
58 148 
68 148 
57 142 
56 140 
56 140 
1)8 148 
97 248 
97 243 
69 173 

103 266 
127 804 
69 178 
68 170 

161.02, Subds . .(, 5 
161.03. Subd. 3 
16 1.03, Subd. 22 
162.21. Su bd.'l. 4. 5, (i. 7 
162.2 4 
163.18 
163,18 
163, 15. Subd,;. 1. 2 
163.16, Subds. 1. 2.:) 
I G3. 15. Subd . ;: 
166.01 
166.02 
168.39 
168.44 1b) 
169.01. S ubd,:l 
169.02. Subd. 2 
169.67, Subd. I 
17I1,0 \, S ulxl. 4 
179.61 
179.61-17n.58 
179.52 
17 9.52 
183,3~ 
183.38 _ lisa .ro8 
183, 40 
183.44 
183.54 
183.55 
202.11 
206.0:1 
205.06 
206.15 
205.16 
205.22 
205.25 
205.26 
205.27 
206.38 
206.38 
206.64 
212.2!1 
212.34. SubJ. 
212 .34 
227.06 
232.06 
233 .03 
23,L06 
256.24 
256,26, Subd. 10 
256.263 . Subd. 1 
256,73, Subd, 1 
256, 73, Suhd, 1 
256.85 
256.85 
257.31 
Ch. 260 
Ch.260 
260.H 
26 1.04, Subd. I 
262.14 
262.22 
263.01 
263.03 
268.04. Subd. 12 (G ) (g) 
268.12 
268,14. Subds. I, 3.·' 
272 .01 
272.01 
272.19 
272.191 • 212. 191; 
272.46 
273.13 
273.18, Subtls. 6. 7 
273.17 
276.10 
276.11 
275.11 
276.12 
275.12 
282.Ql 

19 

No, Page 
67 168 
68 170 
13 53 

102 2154 
103 256 
131 309 
132 3 13 
132 313 
130 30 7 
131 309 
132 313 
132 313 
72 180 
72 180 
70 176 
711 176 
70 171; 
li2 l ao 
.II ,; 2VI 
62 130 
52 130 
R6 2 14 
n 182 
7:1 182 
n 182 
74 184 
7:: 182 
n 182 
62 158 

135 321 
7» 188 
6 1 156 
61 156 

1:15 ::12 1 
62 158 

135 321 
135 321 

60 15 1 
61 156 
6 1 156 

t:l6 32 1 
142 3S7 
145 344 
160 373 
160 373 
160 373 
160 373 
167 368 
156 367 
156 367 
164 364 
155 366 
154 364 
155 366 

15 57 
154 364 
155 366 
116 280 
158 370 
157 368 
158 370 
157 368 
157 368 
110 269 
lIO 26n 
110 269 
173 396 
174 398 
107 264 
107 264. 
177 407 
94 232 

173 396 
174 398 
64 186 
64 186 
tN 232 
45 119 
54 136 

125 800 
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M.INNESOTA STATUTES l!l57-Continued 
No. PaB'e No. p ... 

282.08 174 898 397.08 11' 278 
290.073 176 '05 397.08 122 '" aOOA9, Subds . I, 2 , 

" 397.101 11' 278 
307.01 95 238 397.102 11' 278 
307.02 95 238 410.05 " 212 
307.09 95 238 410.06 " 212 
326.02 - 326.16 143 340 410.06 .0 222 
326.03 60 127 410.23 - 410.25 90 222 
326.03 143 340 412.011 , Subds. 3," 135 321 
326.04 143 340 412.021. Subda . 1. 2, -1 136 321 
326.10, Subd. :I 143 340 412.111 13 53 
326.38 98 24' 4IZ.1l 1 137 325 
:126.40 98 246 412.111 141 336 
:\27.14, Subd. " 66 166 412.11 1 161 36' 
327.15 66 166 412.121 146 344 
aZ7.16, Subd. 3 66 166 412. 151 141 336 
!J30.01 106 262 412.161 18 5:i 
340.01 7' 195 412.191 144 842 
:! 40.07, Subd. a 78 192 412.191, Subd. 2 130 330 
350.11, Subd . 1 19 126 412. 191 , Subd. ·1 129 306 
:151.01 146 344 412.211 136 323 
;J51.02 76 188 412.211 137 326 
:151.02 137 326 412.211 148 347 
:l51.02 142 337 412.211 160 363 
35 1.02 146 '" 412.211 152 a59 
35 1.02 (2) 117 283 412.22 129 '06 
35 1.02 (2) 146 "6 .\12.221 149 360 
351.02 (4) 142 337 412.221, Subd. 2 150 353 
351.07 137 326 412.221. Subd. 8 148 347 
:152. 12. Subdll. I. 4 168 412.221 , Subd. 29 129 306 
353.01, Subd. 2 116 280 412.221, Subd. 32 147 346 
353.11 , Subd. 8 164 412.231 I' .. 
353.36, Subd. 2 161 412.23 1 148 347 
35 7.14 13 " 4 12.25 1 94 232 
357.14 14 ,S 412.301 !fi0 363 
a65.03 lOB "6 412.321, SlIbd. a 14' 350 
366. 10 '" 316 412.321 - 412.39 1 136 323 
366. 10 134 317 412.321 - 412.391 187 325 
367.12 128 305 412.3 31 136 323 
367.1 8 128 305 412.341, SlIbd. 137 325 
368 .01 129 309 412.361 . Subd. 136 323 
371.34 111 271 412.371 136 32:~ 
371.36 111 271 412.491 148 347 
375.08 117 283 412.551 3. loa 
375 .09 114 278 412.551. Subd. , 140 "4 
375.14 42 l!3 412.561. Subd. 1 145 344 
375 .1 63 22 73 412.571. Subds. 1.2 140 334 
375.163 116 279 412.611 161 36G 
375.18, Subd. 120 289 412.621 39 1O:~ 
375.19 176 403 412.63 1 146 '44 
375.21, Subd. ll! 271 412.651 161 355 
:175 .33 39 103 412.791 39 loa 
375.33, Subd. 3 118 285 412.83 1 12 6l 
376.01 - 376.06 122 294 412.831 12' 306 
376.02 120 289 412.861 19 66 
:176.04 120 280 .112. 86 1, SlIbd. I 148 347 
;n 6.06 122 294 412.861, SlIbd. 2 19 66 
:176.07 120 28. 412.871 13 " :176.08 120 28' ·112.901 136 323 
376.08 122 294 412.911 136 ::123 
;182.01 117 283 412.921 136 323 
382.02 117 283 412.921 14. 
382.29 22 73 413.12 63 160 
382.29 l!3 27G Ch . 419 161 356 
382.29 115 279 Ch.420 161 366 
385.8 1 120 289 429.011 - 429.111 138 328 
385.32 120 2811 429.011 - 429.111 149 
a86.0S III 271 429.011, Subd. 2 149 
386.06 III 271 429.021 H. 
386.10 - 386. 12 III 271 429.031, Suhd. 1 138 328 
a86.47 112 273 429.061, Subd. 2 " ll7 
388.05 25 79 429.061, Subda. 2, 3 .S '" 388.06 25 7. 444.075 14. 
388.14 22 73 453.01 - 453.10 136 323 
388.14 l!3 27G 453.11 - 453.14 137 325 
!:I89.02 143 340 455.12 136 323 
397.05 11. 287 455.23 - 455.25 136 323 
397.06 11' 278 455.33 '" 323 
397.07 114 278 456.32 149 
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MINNESOTA STATUTES 19S7-Continue<i 
No. Page No. Page 

459.0 1 II' 269 504.04 107 26< 
469.06 7 42 508.12 116 28. 
459.06, Subd. 2 105 261 511.01 112 273 
469, 14 !02 35. 511.01- 511 .17 160 ... 
465.086 162 359 611.06 112 273 
465.66 lOt '" Sll .06 112 273 
465.67 1' 1 '" S1U8 160 ... 
465.63 97 24' 611.19 160 '53 471.26 - 471.33 99 249 525.06 22 7' 471.27 99 24' 525.56, Subd. 3 (8) 21 71 
47\.28 99 249 530.02 I. •• 471.29 99 249 530.0::\ 14 •• 471.823 99 249 630.08 I. 57 
471.46 81 2 •• 610.01 " 7. 
47U6 I" 344 610.35 I' 66 
47I.56 06 241 Gll.IS 11 6 28' 
471. 69 2 28 613. 15, Subd. 131 309 
471.59, Subd~. I. 2, 6 ;.! !) 103 621.21 160 '" 471.61 22 73 629.87 U. 347 
471. 61 " 136 629.40 " 77 
471. 61 92 226 629.40 14' '47 471.61 109 268 633.02 " 79 
471.51 116 "9 633.27 I' " 471.71 " 136 639.09 116 280 
47Mi l " 119 636.10 116 280 
476.61 , Subds. 2, a 120 289 636.20 116 28' 475.52, Subd. 3 111 271 645.08 174 39. 
"75.58, Subd. 1 120 289 641U6 21 71 
480.05 1 64 163 645.16 " 232 
484.02 " 77 645. 16 104 268 484.33 I' 47 645.17 6 .. 484.54 I' 47 645.17 104 26. 488.03 18 62 
488.05 17 61 645.21 169 391 
488.05 \8 62 645.26 104 268 
488.22 25 7' 645.27 6. 16. 



TABLE NO. I "" "" PROSECliT IO:-':S REPORTED BY COU:-':TY ATTO n:-':EYS FOR 11).57- 1958 

1:-': DlSTR ICT COli RT 1:-': i\lU~-ICIPAL AXD JUSTICE COURT S 

COli:-':TY AXD 
COU:-':T Y :s"TTOR:-':EY PleQded Guilty Found Guilty Acquitted Dismi8lled Pleaded Guilty Found Guilty Acquitted Di.,miMe<i 

HI57 1058 1957 1058 1957 )958 1057 1958 1057 1958 1957 1958 1957 1958 1957 1958 - ----------------- ------ ------ - - - --- ------
Aitkin- ThomH!! B. Ciille . .. 0 " 14 4 505 ·181 10 12 ·1 3 1 52 
Anoka-Robert W . Johnson . 8 • • • 3 • 288 • Hti • I 22 • 
Becker-Robert W . Irvine 28 2!l 2 I 9 • 78:1 8(i2 I :~ 7 20 8 
Beltrami- Herber t Olson . . 2(; • 5 • . • 763 • 9 • " • 
Benton-J . Arth.ur Benl!en .. 12 2 85 78 15 ., 30 2. 
Big Stone- R . D. Scnrein{'r ...... 2 I 5 9-1 201 I ·1 I. 
Blue Enrtn- Churles C. J ohnSOll . 27 25 I lU l l} 2 120 22 20 5 4 I. 2. 
Brown- Roben J. Berens ... .... 24 30 I • 4 38.5 445 4 20 2 10 21 
Carlton- Thomas: M . Bambery . . 35 I . • • 0 722 1025 9 2!l " 9 
Car\"er- :'Ilartin O. Sta.hlke .. 2 312 367 I " I 4 
CQ.!!Ij-Edward I... Rogers .... la 33 I " 

., 3 7 9 135 222 76 17 2 • Chippewa-W. D. Prindle ..... 6 ... 10 • 3 I 135 135 ., 3 I " Chill8go- ll owanl F. JOnnJ:!OII .. • 8 2 440 334 " 8 I I 3 13 
Clay- Vance:-J . Thysell .... 30 37 I I I 993 563 la I. 2 2 27 6 
CleaTl ... ater-.o\urel L. Eh·all .. . 7 " 4 HI •• S 2 • 
g~i\~~:~:,~r\v:i:~~Sfr. · ~ia·,~,; '- 3 6 2 362 a07 3 .'} 5 6 

10 2 I alIa 332 8 23 " 2 6 
Crow W injC-Carl E . Eri ckson . 24 38 :I 5 7 909 GOO I. 24 3 7 2. 24 
Dakota- R. C. Nel!en . .... 28 38 I '1 4 • • 1-t05 ..2 '" :13 • , 13 

" Dodge-Bruce . .s". Erickson .. 7 13 I I I 333 33<1 2 0 , 3 
Douglas- John J. M cCarten . 5 7 2 13 • 521 '2' 137 14. 2 • 10 " Faribaull- Ita lph C. ~trel\ te r . 2. " " 282 26·, • , 
Fillmore-J. F. Herrick .. 8 , I 3 2 357 260 3 " 

, 3 I 3 
F reeborn- Ruliliell OIM>n ... 23 20 5 3 2 8 3 1240 129;' 28 2<l 8 8 I. 22 
Goodhue-Francis H. Watson. 45 47 2 I I 2 I 3 767 804 3. 20 5 ., 5 " GraM-I. L. Swaneon ... ... 8 .. . ;- i . '3082· 18 .. ·ss· .. i30 · Hennepin-Georp;c M. Sco tt 580 781 27 H 15 14 3. 2593 JO:J 13 24 12. 
flouston-L. L. Roerkohl .. . .. " • '> .22 :140 7 7 I 
Hubbard- James A. Wilson . I. " 

, m 362 · ·· ii · 
. .. ·i· ··· ·7· 

banti-Robert S. Parker . I • 323 389 G 5 -I 
ltasca-Ben GrU8!endorl .... ... 43 45 I I .4. 8·19 
Jackson- H arvel' A. Holtan ... 10 " ... 3 128 82 , I . .. 3 I 
Kanabec- Hobert W. Nyquis t .. ..•.. 3 • • 342 • I • • 
K!"ndiyohi- V. W. Lun.dtuist .. G " 3'J'J ·U2 " I 2 

" 
18 

Klttaon- Lyman A. Bnn . . .. . .. I ... 379 279 , I . ..... 7 5 
Koochichi ng-L. P. Blomholm . 27 • • 387 • • :.1 3 • 



Lac Qui Parle--WallKce Jll ckson . . . 0 , 0 0 • '" 0 3 • Lake--Emmet.t. Joner! ... .. ........ . . • 12 
T 2 549 '" I Lake of the Wooda-W. B. Sherwood 4 2 2 137 132 ... 22 ' II Le Sueur-William L. Heinen ...... 8 • 2 3 18 532 7 2 4 3 Lincoln- Durward L. I' ederson .... ., .; 80 III I 

klcoL~~ir~o~dnfJ~YBe~eke: : : : :: : : : " 18 I 3 3 2 50S . . . . .. 3 ...... . . . . . · .. 0 I 0 • I • 458 
:\lahnornen-A . J. Powers ...... ... i3 

0 0 0 2 0 332 0 II 0 4 0 0 
.Marahnll- Warrell A. Saetre .... 10 15 552 530 2 2 :\1artin- Artbur T . Edman .. " IS 2 2 575 .0. 4 • 2 :\Ieeker-Leland A. Ol.8on .......... 7 • .. .. .... . . .. ... 394 480 ... !\l i11e. Laca-John S. !'\ ~·.Qu i s t. Jr .. .. 3 • 788 • I • 29 • :\Iorrlaon- Attell P . Fe IX • •• •• ••• 13 13 " 3 I Co 1380 13 14 8 3 ... io ' 21 4 
:\-Iower-Wallace C. Sieh. 16 38 I 3 2 5 ti 704 890 45 tiS 21 16 25 :\Iurray-John D. Holt ... ........ I 4 I 140 332 I I I 4 Nicollet-Malcolm K . l\1uc Ken~je. 9 2 242 300 4 6 I I 2 Xobles-RaYlnond E. M ork ... 7 13 437 521 6 5 18 II 
~orman-O. E. Allatinaon. ... 42 ' 7 I 230 278 . "ss' .. '60' 2 Olmsted- D. P . MlI.tLIIon ... . .... 43 2 " (; 1816 2945 l :l • 6 1 99 Ot.t.4!r TKil- Owen V. Thum l'solL . 2. 14 .... .. . ... I .; 592 715 I .. .. ...... 7 • Penninsrton- L. W. Rulien. • • • • • • • • • Pine--V. L. Vanatrom .. .... 7 13 I ., 

3 11 34 847 Pipestone- J. H. Mllnion ... 3 • • ; • • . ... .. " . • Pol k- F, H. Stl\d8YOld , . . . 16 17 I 2 4 .. ilO 98 5 12 5 'I 13 21 Pope--Ho"" aru N . C roven .......... . .. . i-i ' I .. "s 2 281 fi ll 3 I '1 , 
RalllRey-J nmes F . Lb"ch ........... 23 2 236 9 3 5 7 2387 2247 101 151 12 H 20 " Red Lllke--ChM. E. oughton, Jr .. . • • • • • • • 0 0 • • • • • • • Redwood- Bob B. Ebbesen .. 0 • • • • • • • • • • • • Ren\'iIIe--HlisselJ L. Fr8lee . • • • • • • • • 0 • • • • Rice--UrbKIl L. S teimunll .. 19 10 5 . 7. 895 48 5:1 8 10 19 17 Rock- Mort B. SkeweR .... 6 9 244 247 " 9 I 2 ROISeau- Bert Jisn!On . ........ . 4 10 ·s· .. 2G2 232 .. '52' St . Louia-Thomu J . Naylor .. ... . 201 180 10 6 3 18 27 937 1174 25 3 33 52 Scott.-!\ 1. J. Dal:r ........ ...... I ...... . ..... I . ..... 21 . ..... 315 265 2 Sherburne--J ohn K M\lcGibbon. IS I I 443 • 15 • S • . .. 
Sible)·-R. G . Williamson .. .. . ...... 3 .•. I ...... .. .... 2 11 287 6 12 •• J . .. . .. ' ia' 13 Stear lUJ- Da\' id T . Shay ...... • 0 • • • • • • • • Steele--Loren Barla ... . . ... 6 12 1242 1374 24 29 7 " .. 44 St.e\'e,,-Tbomaa J . Bt.abler . 2 2 .... 224 330 23 33 8 6 13 19 S"ift.--Roy W . Holmqui81 .. 16 • • 2 • 403 • S • I • I • Todd-fra nk L. King .. ... . 16 20 .... 6· 

3 . 'S' 2M 371 I. 25 I T ra\'erse--Keitb C. Da\'i80n . 2 S .... ; . .. .. .. .. .. 212 323 0 . ... .. .... Wabubs- Martin J . Healy .. 0 • • • • • • • • Wadena- Hugh C. Parker . S 2 , 542 S99 22 17 6 W_a Einer C . Jveraen . fo 9 559 .90 31 10 II 2 12 

·~o report received . 

"" ... 



TABLE NO. I 

PROSECUTIONS REPORTED BY COUNTY ATTORKEYS FOR 191)7-1958 

I N DISTRICT COURT I N MUNICIPAL Al'D JUSTICE COURTS 

COUN T Y AND 
COUNTY ATTORNEY Pleaded Guilty Found Guilty Acqui t ted DiamiS9ed Pleaded GuilW Found Guilty Acquitted Diamissed 

1957 1958 1957 1958 )957 1958 1957 1958 1957 1958 1957 1..,8 1957 1958 1957 1958 ------- - -------------------------
Wasbin,ton-Wm. T .JohMon ..... 18 • ...... • • 4 • .3. • 68 • 3 • 43 • 
Watonwan- PlI.ul V. Fling .... -- --- 7 , ...... --- -- I --- --- I 229 164 --- .... ... . --- ---Wilkin-F. J. Clemmensell. --- -- 2 , I 2 .... 270 257 9 
Winona-S. A. Sawyer . . ...... ..... 24 10 ...... ...... I 4 3 1107 4432 2 ..... I 18 2S 
Wright-Walter S. Johnson .... -- .... IS .. .. .. . '2' ...... -- .... I -- .... 351 50' 2 .... I I 3 
Yellow Medicine-R. M . Baker. --- 13 • .... 56 • • • -- • • - - ------- - - -------- - --- - -----------

Totals . .. . . ........ -, .... ...... 1941 2053 101 123 55 50 21' 236 44931 45021 1430 1111 158 187 822 868 
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TABL E 1 

DI S POSITION 01" CASES REPORTED iw COUNTY ATTORNfo;YS 
FOR YEARS 1957 AND 1958. 

DISTR ICT - l\1 U N I C I P A I.r-JUSTICE COURT S 

NAT u rm OF ACCUSATION Pleaded Guilty Found Guilty Acquitted Dj~llli88ed 

-
1957 1058 1057 1958 1957 1958 1957 1958 ------ ---- -------- - --

J. Crimes Altain s l th e I)erso n 
{Ch. (j 19) 

Murder-1 s t degree. .. "2 " I 
2nd d egree . I 
:ire! degree ....... 5 I 2 2 

Manslaughter-1st degree . 3 -, 3 
2nd degree . 2 3 "'6" 

... i .. 
Assault-1st degree ..... 17 10 2 12 • 2nd degree .... .. 29 3S 2 5 I 0 14 i3 

3rd degree 207 211 50 32 • 7 51 " Robhcry- ht degree ... . 40 5< 5 4 2 4 4 
21\d degree ... 21 20 . ';1" 2 
:Ird degree .... 0 29 2 5 

Kidnaping . . .. 2 I 1 '2' . Slander .... ....... ....... .. . 1 
*Miscellaneous. S 3 

II. Crimes Against M orality, 
etc. (Cil. 017 ) 

(a) Sex C rimes, Indecency, etc. 
Hape .............. 2 0 3 4 
Carnal knowledge-

Fema le under 10 ...... 22 2 1 
Fema le 10 to 13 . 0 S 1 I 3 2 
Female 14 td 17 . 57 54 3 2 2 '''3' • • Indecent assault .. 57 '8 3 3 2 5 15 

Adultery .... 5 3 
Abortion . ... 7 " I 
Bigamy ..... 3 4 
Fornication . 7 -I 
IncOlll .. ...... .... 5 3 4 
Sodomy . .......... . 15 0 1 
H ouse of ill fame . 1 . 2' Indecent exposure .. 33 27 4 2 

Abduction .... ..... ............. 4 3 2 
1\1 iscellaneou8 13 2. 1 

(b) CrirnCII a~ainst Childre~: etc. 
Paternity, illegitimate child 

(Gh. 257) .............. .. . . 280 255 22 12 0 • 51 37 
AbAcoliding to evade paternity 

proceedings ... .. ...... ... ';1 . '''3' "56' Ab",ndonment, wife or child . 85 00 3 '''1' 4S 
Non-IIU I)I)Ort, wife or child. 2'15 23G '19 35 , 50 04 
Neglect of minor ... , .... 2 1 
Contributing to minor'lI 

delinquency 02 .7 14 2 11 5 
C ruelty to child . . 'g' " i i ' "'j' . 1\1 illcelianeoull ........ ... GO 213 2 33 

(,) l\ l illCellll.neoulI Cri ,n Oll against 
Morality, etc. 

Public dnnce lawlI. violationll. 
Gamhling and lottery laws, 

violations . ... ........... 0 
III. C ri mes Against P ro perty 

(Ch. 620-622) 
Arson- lilt degree . 4 5 2 

2nd degree. 3 5 
3rd degree .. 5 3 
4th degree . I 

Burglary- 1s t degree .. " -I 
2nd degree . 7 3 I .. ii "22" Jrd degree . 2 19 25·' " 12 , 

Unlawfu l entry ..... 5 1 IS 4 . . . . . -I· . . 4 2 
Forgery- 1st degree . · i.j1 "" I I I 

2nd degree. 130 4 1 .. . 11 11 
lrd degree . 10 S 3 3 
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TABLE NO . , 
DISPOSITION OF CASES REPORTED BY COUNTY ATTORNEYS 

FOR YEARS 1967 AND 1958. 

DISTRICT-!\'I UN ICIPAL-JUSTICE COURTS 

~ATURE OF A CCllS ATTQ:'>I Pleaded Guilty Found Guilty Acquitted D ismissed 

1957 1958 1957 1958 1957 1958 1957 1958 
------------ ---------

Larceny, grBnd- l lj t uClt:ree .. 91 00 4 1 2 3 10 15 
2nd d Clc(ree . 200 230 " 0 8 3 2. 37 

I.arceny, petit ....... , . , .... 705 686 43 24 6 3 40 4. 
niving check without fUnJ!I . 548 002 <7 7 1 • 07 12. 
Receivillj( II toicn property . . .. ....... I' 3 1 1 . " 2' ... 2' 1 2 • Mortl(lll/:ed (l hRttel~, sale, reruoval. etc. 25 24 1 20 13 
Malir.ioll8 mischief . 101 102 13 1 • 7 0 
EJ(tortion . 1 1 
Tre8lJft8A. 23 27 1 • 7 
Fraud . ...... .. ......... . .... 14 12 " 2 7 
Fraud on inkeeper (Ch. ;127) .. 11 8 1 1 • ·fI,·!itlce lianOO\l!! , ............ 72 .8 3 5 2 2 10 If> 

I V . Crimes Aa:ainst Sover-
eignty (C h.0 12). Public 
Justice (C h . fi 13) Safely 
(Ch . GIG), Peace (CII. 615), 
etc. 

~ril.>ery (lI:ivinK tlr recei\'ing) 1 2 
I erJur,Y ....... . ......... . ........ 4 • U8IIistmp: or interferillp: with officer. go 73 11 8 1 3 2 
Concealed weapons, csrrying, etc, . 50 16 "'g' 1 2 3 1 
J.sn(tllAge provocative of a88sult. 18 9 1 1 2 
Contempt of court. 24 34 13 5 1 
Escspe .. .. . .... 37 21 1 
Breach of l)eaCe 53 63 • 1 2 2 
Disorderly conduct .. .............. 391 34. 17 2. 5 2 8 17 
Public N uisance. "6 130 3 2 1 " 1 
·Miseel1aneous. 112 86 • 8 3 2 5 1 

V. Miscellaneou s Crimes (and 
various epecial etatutCIJ) 

Cruelty to animals (Ch. 614). 2 3 
Vagrancy ... .......... 58 47 
Violations of lawe re: 

Compu ltlory education . 12 14 3 3 
Forestry ..................... 6 15 
Wild animals ("sme and fi sh) 

(Clia l)s. 07-102) .. ......... 1997 1808 5' 14 3 8 38 If> 
Health . 25 17 .~ 2 2 2 
Food .... ............... .. 5 17 .. il3' .. i3' 1 
M otor ,·ehicJe!I- License. 3495 2772 71 14 01 102 

Traffic .. .... . 31017 33205 76' 744 83 110 258 202 
Tamlleri ng ... . ... 17 31 1 '13 ' 1 .. ig ' 1 1 
Intoxicated driver. 210S 1094 115 6 25 37 
Crimina l neglip:ence 

causing death ... 17 18 2 4 4 2 " s· " is " Unauthoritcd UI~e .. 263 237 • 8 1 2 
D runkenneea ........ ....... ..... 1901 1399 •• 20 2 3 12 20 
Intoxicati ng liqllor . . ....... 4.20 353 14 16 3 • 13 14 

Non-intoxicating liquor . 530 512 Jl 14 • 1 13 18 
Narcotics . ........... 11 12 2 1 1 
Aeronautics. 6 2 
Galt tax ..... 60 5. 

Abatements ..... 
Confiscations ... 1 • . i i ' ''' 5' '1' 6 1 
]\lisceUaneollS . 290 300 • 3 • ------ ------ ------ --- ---

TOTALS. 46872 47074 15."3 1 1234 213 231 1038 1104 



SELECTED 
OPINIONS 



28 AGRICULTURE 

AGRICULTURE. 

1 
Sales made by vendor of seeds to state or any department or agency thereof 

are subject to s tamp and tag requirements. 

2 

Commiss ioner of Agriculture. 

July 9, 1958. 833-f 

Insect Pest Control-Expenditure from general r evenue not limited by SeCa 
tion 18.14, Subd. 2--expenditures can be made for work outside geo­
graphical limits of governmental unit if necessary. No authority for 
interstate agreements. 

Facts 

"In the Attorney General's opinion dated May 13, 1957, concerning 
the expenditure of general funds by the City of Canby for the purposes 
of mosquito control, he indicated that general r evenue funds could 
legally be expended for s uch purposes under M.S.A. 18.14, but not 
under M.S.A. 18.31-18.43. M.S.A. 18.14 in Subdivision 2, provides for a 
special tax not to exceed 50c per capita." 

Ques tion 

"If a govemmental unit wishes to usc general revenue funds for 
mosquito control, is the goveTnmental unit limited to a total expenditure 
equal to 50c per capita 1" 

Ollinion 

The opinion of May 13, 1957 held that general revenue fund s may be 
expended under M. S. 18.14. Said opinion cited O. A. G. 933-p, which ruled 
that general revenue funds could not be used to finance mosquito abatement 
under M. S. 18.31 t hrough 18.43. 

The provis ion in Section 18.14, Subd. 2, a s fo llows: 

lOIn order to defray t he cos t of such activities, the governing body 
of any such political subdivision may levy a special tax of not to ex­
ceed two mills in any year in excess of charter or statutory millage 
limitations, but not in any event more than 50 cents per capita, and 
may make such a levy, where necessary, separate from the general 
levy and at any time of the year." (Emphasis supplied) 

is not a limitation upon the municipality as to the expenditure of money 
from the genel'at revenue fund but is a limitation upon the amount of the 
tax levy. Your firs t question is answered in t he negative. 
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Facts 

"Mosquito larvae live only in free water such as in swamps. pot~ 
holes, etc. Adult mosquitoes emerging from such sources can migrate 
for some distance and become a nuisance within cities and villages and 
thus nullify adult mosquito control efforts within city or village limits. 
Municipal mosquito control in Minnesota for the most part involves the 
application of insecticides to vegetation in home yards in order to kill 
adult mosquitoes in their l'csting places. The commissioner of agri­
culture, dairy and food, as provided for in M.S.A. 18.14, Subdivision I, 
makes recommendations for mosquito control to municipalities . Such 
recommendations always specify t hat control of mosquito larvae shull 
be prncticed on breeding areas without the municipal limits." 

Question 

"Can governmental units (ci t ies and villages) practice lanai 
mosquito control outside the unit limits if so dil'ected by the commis­
sioner of agriculture, dairy and food 1" 

Opinion 

M.S. 18.14, Subd. I, provides: 
" When recommended so to do by the commissioner of agriculture, 

dairy, and food, the governing body of any county, city, village, 
borough, or town of t his state is Jle)'cby authorized and empowered to 
appropriate money fol' t he control of insect pes ts, plant diseases, bee 
diseases, or rodents. Such money shall be e:q)ended according to 
technical and expert 01)inion8 and plans as shan be designated by the 
commissioner and the work shall be carried on under the direction of 
the commissioner." (Emphasis supplied) 

If the governing body of a govel'Omental uni t acting in its legislative 
capacity, using the technical and exper t opinions and plans designated by 
the commissioner of agriculture in c81'1'ying Oil work under his directioll, 
determines that money should be expended for larval control outside the 
geographical limits of the municipality because this is vital to the control 
of insect pests and pursuant to M.S. 18.14, money can be so expended. The 
expenditure, of COU l'SC, is fol' control of insect pest s in the governmental 
unit but money is spent on work outside the aI'cn as the only pl'actical way 
to control these pests inside thc area. The above involves the expenditure 
of money. It is suggested that such activity be part of a joint exercise of 
powers agreement pursuant to M.S. 471.59. 

Facts 

"The Illunici paliti c:s uf .Mool'head and Dilworth, Minnesotu, and 
Fargo nnd Southwest Furgo in North Dakota, are exploring t he pos­
sibility of a joint mosqui to control pl'ogram. These lllunicipalities are 
more or less contiguous, bu t divided by the Hed River. Emphasis 
probably will be on larva l control; t herefore, it may be necessury to 
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control breeding some foul' to five miles beyond the limits of Moorhead 
and Dilworth." 

Question 

"Can the Minnesota municipalities indicated above enter into an 
agreement with the North Dakota municipalities in order to operate a 
joint program of mosquito control ? Can funds of various municipalities 
be pooled for the purposes of mosqui to control '!" 

Opinion 

While M.S. 471.59 p}'ovides an adequa te Huthol'ity for a joint ag reement 
between governmental units which include "evel'Y city. village, borough, 
county. town, and school district, and other political subdivis ion", it does 
not provide a uthority for joint agreements wi t h governmental units outside 
the State of Minnesota . Your th ird question is answered in t he negative. 

MILES LORD, 
A ttorney GeneraL 

JOHN F. CASEY, JR., 
Spec. Asst. Attorney General. 

Commissioner of Agriculture. 

August 18, 1958. 93:J-p 

BANKS AND BANKING 

3 
Operation of a check cushing business does not cons titute banking or the 

operation of a bank. 

Facts 

ln your letter to the Attorney General requesting an opmton, you have 
attached certuin cOlTespondence which details the operation of the Uni­
versity Check Cashing Bureau, located in Minneapolis, Minnesota. That 
operation is described by the attached memorandum of t he Federal Reserve 
Bank of Minneapoli s a s foll ows: 

"The business conducted by the bureau is known to include check 
cashing, issuing money orders drawn on the bureau's account at 
Fidelity State Btluk, llccepting pay ments of utili ty bills, taking ap­
plications for au tomobile licenses, and furni shing notary public se rv­
ices. Scheduled f ees are charged f or all services. We have no informa-
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tion that the bureau accepts deposits 01' t ransacts other business fo r 
Fideli ty State Bank . 

.. * • '" 
" For the s ix months' period preceding March 29, 1957, bureau 

gross earnings were $5,858.06, of which $4,289.10 was check cashing 
fees ; $1,020.65 was money order f ces ; $273.66 was utility bill f ees; and 
$188.00 auto license f ees. E xpenses for that s ix months' pe riod totaled 
$2,516.38, and principa l expense ite ms were office expenses $715.80 ; 
bank charges (including exchange on nonpar checks) $665.35; rent 
$350.00; interest $340.00 ; and ins urance $301.73." 

Ques tion 

"Whether the above described ope1'Htion constitutes the business 
of ba nking." 

Opinion 

We lui'll fil' s t to the app licable Minnesota Statutes : 
"47.01, Subd. 2. A bank is a corpora tion undet· public con­

trol, having a place of business wherc cr edits are opened by the deposit 
or collection of money and cUlTency. subject to be paid or l'cmitted 
upon draft, check, 01' order, and where money is advanced, loaned on 
stocks, bonds, bullion, bills of exchange, and promissory notes, and 
where the same are received for di scount or salci and all persons and 
copart ners hips, respectivcly, so opera t ing, are bankers." 

"47.02. A 'ba nk' is a corpora lion having a place of business in 
thi s state, where crcdits a re opened by the depos it of money or 
currency, Ot· the coll ection of the same, subject to be paid 01' ,'e­
mitted on draft, check , 01' order; and where money is loaned or 
advanced on stocks. bonds, bullion, bills of cxchnnge. 01' promissory 
notes, and where the same are r eceived for di scount or sale. 
$' •• Every 'bank' 01' 'savings bank' in this s tate shall at all 
times be under the supe rvision and subject to the control of the com­
miss ioner of banks , and when so conducted t he bus iness s hnll be 
known as 'Banking.' " 

Assum ing tha t check cashing comes within the meaning of the under­
lined portions of s tatutes abovc quoted, but see S1;.lte v. Currency Service, 
358 Mo. 983, 218 S ."V. 2d 600, never theless check cashing would only be a 
part of one operation in several opemtions which constitute banking . The 
form of both of the a bove q uoted statutes is conjunctive, but the conjunc­
tive form did not control its meaning in O.A.G . 20-a, May 8, 1951, which 
found that a r etailer accepting payments , paying interest on t hem, and 
permitting withdrawal of cash was engaged in a banking business al­
though such r etai ler was not also engaged in the other ba nking functions 
described in t he statutes above quoted. While that opi nion regarded t he 
depos it funct ion a lone as sufficient to describe the retailers' operation as 
banking, we do not believe that t he check cashing bus iness is so nearly 
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peculiar to the operation of a b~1I1k, and therefore the check cashing husi . 
ness alone cannot be suirl to constitute the busine~s of hanking. 

The check cashing busi ness is undoubtedly effected with t he public 
interest and Currency Exchange Acts, regulating persons engaged in the 
check cashing and money order business, have been enacted by I1linois and 
Wisconsin and perhaps some other states. On the cons titutionality of such 
acts, see Gadlin v. Auditor of Public Accounts, 414 Ill. 89, 110 N.E. 2nd 
234. Since, 11 0WeVCl', your question is not whether t he check cash ing busi­
ness can be regu lated but whether it is regulated under exis ting law, the 
following s tatement of that Court dis ti ng uishing this type of business from 
t he business of banking is of particular interest here: 

"There is a di stinct difference between currency exchanges on the 
one hand and banks on the other. They are members of different 
classes of financial institutions/' 110 N. E . 2nd 234 at 238. 

In this opinion wc have assumed that check cashing is included in the 
loan or advance of money on biBs of exchange, i . c. the purchase of bills 
of exchange. Even on that assumption we hold that t he check cashing 
business docs not alone constitute the business of banking. For n decision 
that t he issuance of money orders, i. e. the sale of bi ll s of exchange, does 
not alone constitute the business of banking, see State v. Currency Serv­
ices, 358 Mo. 983, 218 S. W. 2d 600. 

Your question is, therefore, answered in the negative. 

MILES LORD, 
Attorney General 

HAROLD J. SODERBERG, 
Spec. Asst. Attorney General 

Commissioner of Bunks . 

June 27, 1957. 29a-5 

4 
Real estate I}urchased by a bank under Sec. 48.21 (1) must be "such as 

shall be necessary ror the convenient transaction of its business". This 
requires an administrative determination by the Commissioner of 
Ba nks . 

Facts 

"On June 14, 1956 the State Banking Department granted its 
approval for the above bank to invest not to exceed $58,000 for the 
con!'tl'uction of a new bank building. This cost WAS to inc1ude $8,000 for 
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a lot on which was an old hotel buiJding which, we were informed, was 
to be torn down. This letter of approval contained the following para­
graph : 

"By referring to Sec. 48.21 M. S. A. you will find tha t our banking 
statutes prohibit a bank from invest ing funds to improve r eal estate 
other than banking premises, a nd according ly your proposal to improve 
the hotel building will have to be wor ked out in some ot her manner 
and along the lines which were discussed a t our office during a I'ccent 
meeting with your President, Mr. Hubmer." 

H *, :;. « 

"The rea sons fo l' reminding the bank of thi s sta tutor y provision 
were as fo llows : 

"5-18-56 Letter from bank mentioned the desi rability of developing 
old hotel property into apmtments for school teachers . 

<16-5-56 Memorandum from Chas. F. Alden notes tha t in a COn­
ference with President C. H . Hubmer the la ttel' s tated that h i::; 
Board planned on cha nging plan to t eal' down hotel and move it to the 
rear part of the lot (some dis tance away from t he bank building) and 
l'emodel it into apartments to produce income, 

"6-7-56 Letter from C. H. Rubmer sugges ted t hat it was a lmost a 
must for bank to improve hotel for appearance and background, 

"We also had othe t' ill d ica tion ~ of the intent ions of the bank in 
t his respect. 

UThe E xaminers f ot' t he F ederal Deposit Insmance Corporat ion 
examined this bank as of t he close of business F ebruary 23, 1957 and 
in analyz ing t he inves tment of $48,471.14 in Banking House discovered 
t hat $18,364,17 of th is amount r epresented un investment to remodel 
old hotel into apurtments , \Ve were cont acted by the Federal Deposit 
Insurance Corporation as to t he legality of this por t ion of the in­
vestment, and we informed them of ollr interp reta tion of t he law and 
on the basis of thi s information t heil' Examiner set it up in h is exam­
ination report as an Illegal Investment in Other Real Estate," 
Concerning which you ask substant iall y t hi s 

ques tion 

Whethcl' t he invcstment of fu nds to remodel thc hotel was a vio lation 
of M. S. 48.21 ? 

Subsequently, you f Ol'\vul'ded a Idter from the attorneys f 0 1' the bunk 
wherein the following arc s tated a s f acts : 

"The St. Clair State Bank p urchased a lot about a year ago just 
East of its old bank building , This was purchased in antici pat ion of l 'C­

modeling the ir bank fac il ities a nd to pl'ovide room fol' drive- in serv­
ices to its customers and addi tional pa rking area, On the lo t t he bank 



34 BANKS AND BANKING 

purchased there was an old hotel building of modest size. When they 
started to teDl' down the old building on the newly purchased lot with 
the intention of wrecking it, they discovered t hat the building, itself, 
was in a remarkably well preserved condition. It was going to cost them 
approximately $3,000.00 to wreck the building. When they discovered 
the fact that it was in good condition, the bank decided to b'y to sal­
vage the building rather than to wnste the $3,000.00 it would take to 
wl'eck it. If they were to move the building to another lot, it would re­
quire the additional expenditure of funds for a lot . Having in mind that 
they could .1lways use ndditional storage space in the operation of the 
bank and in an effort to approach the problem in the most practical 
way, they moved the building to the real' end of the bank premises and 
made n four.pl ex apartment house out of it, available for rent. It also 
gave the bank a large stol'3ge space in the building with private access 
thereto for bank employees. This new construction occupies some 
fourteen feet of the lot that was purchased. The entire lot purchased 
is now in usc partly by location of the new bank premises thereon, the 
drive-in teller service, and parking area. F or the purposes of this state­
ment of fncts, we will assume that with pel'missable charge-off's, the 
investment in the new building 01' four-plex would be in the neighbor· 
hood of $13,000.00. You have in your possess ion up·to·date figures of 
the capital accounts of this bank and it would serve no good purpose to 
set t hem forth herein." 

It is apparent from that lettel' thut the bank l'elies only upon clause 

(1) of M. S. A. 48.21. The gist of t he bank's contention is s tated as follows: 
"Everyone is familial' with the fact that most banks, over the past 

many years, have had buildings larger than needed for a ctual banking 
practices and are renting out office and busi ness s pace throughout the 
entire state. 

" It would appeal' that had t he bank invested the samc amount of 
money in a vertical construction of its new building and that such in­
vestment had resu lted in foul' living quarters above the banking 
premises plus additional storage for the bank, it would clearly not have 
been speculation nor in violation of said Section 48.21." 

You have also attached a memorandum detailing the background of 
this investment. While it is not neccssm'y to set forth that information 
here, you will, of course, be properly concel'llcd with those matters in mak· 
ing your detcl'mination in accordance with this opinion. 

Opinion 

The applicable portion of M. S. A. 48,21 is as follows: 
"Such bank may purchase, carry as a n a sset, and convey real 

estate for the following pUl'poses : 

"(1) Such as shall be neceSS8"Y for the convenient transaction of 
its business, including with its banking office other apurtmcnts to rent 
as a source of incomc, which investment less normal depreciation shall 
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not exceed 40 pCl'cEmt of it s paid-in capita l s tock and pet'mancnl sur­
plus, and upon written approva l of t he commi ssioner of banks , not to 
exceed 60 pe r cent of its paid-in capital stock and permanent surplus. 

"* * ., 
"It shall not purchase, carry as a n asset, or convey real estate in 

any case or for any other purpose whatever. 

In O. A. G. 29-A-26, December 18, 1956, the fo llowing was stated in 
reference to M. S. A. 48.21 (1): 

"Notwithstanding all of the foregoing t here is an obvious legisla­
tive policy of rest ricting investments by banks in real estate. The 
statute prescdbes only four circum stances in which banks may invest 
in real estate and pJ'ovides that th ey sha ll not invest in real es tate for 
any other purpose . , ., 

" In view of the basic policy of this statute, we wish to point out 
that any pUl'chase whatsoever of rea l estate by a bank under the per­
mission g iven in 48.21 (1) m ust be based upon 'Such as shall be neces­
sa r y for t he convenient transa(~tion of its business.' ~, * ~, ,, 

We stated thcrc t hat it was fo l' th e determination of t he Commiss ioner 
of Banks whether the proposal t herein was a necessary measure on the part 
of the bank for the convenient transaction of its business, and we l'efel'l'ed 
yo u to O. A. G. 253-A-5, March 8, 1949, for your assi stance in making that 
determination. Here, a lso, we must say tha t the determination is one which 
must be made by you r office, based upon a ll the facts and circumstances as 
you find them to be. 

Statements of the courts construing the cOl'responding provision in the 
National Banking Act may be of some a ssistance t o you. 

In Brown v. Schleier, 118 Fed. 981, the Court s tated at 983: 

" We entertain no doubt t ha t th e power confel'l'ed on national banks 
by section 5137 of the Revised Statutes to purchase such real estate as 
is needed for t heir accommodation in the transaction of their business 
includes the power to lease property whereon to erect buildings su it able 
to their wants . The power to purchase land is larger than the power to 
lease by as much as a fee simple es tate is larger than a term for 
year s, and the greater power includes the less. In the larger towns and 
cities of the United States , na t ional banks usua lly find it necessary to 
locate themselves in the business centers, where property is most in 
demand and likewise most va luable , ]n the la r ge cities it w ill doubtless 
sometimes happen that a bank cannot locate itself in a quarter where 
its business interests demand that it should be located, unless it leases 
property for a term of years and agrees with the owner to erect a build­
ing thereon sui table to its wants. That a national bank may purchase a 
lot of land a nd erect such a building thereon as it needs f or the ac­
commodation of its business admits of no conb'over sy under the 
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language of the statute, and we perceive no reason why it may not like­
wise lease property for a term of years und ~lgree with the lessor to con­
struct such a building as it des ires , provided, always , that it acts in 
good faith, solely with a view of obtaining an eligible location, and not 
with a view of investing its funds in rcal property or embarking them 
in speculations in real estate. Nor do we perceive any reason why a 
national bank, when it purchases or leases property for the crection of 
a banking house, should be compelled to use it exclus ively for bunking 
purposes . If the land which it purchases or leases for the accommoda­
tion of its business is very valuable, it should be accorded the same 
rights that belong to other landowners of impl'oving it in a way that 
will yield the larges t income, lessen its own rent, and render that part 
of its funds which are invested in realty most productive. There is 
nothing, we think, in the national bank act, when rightly construed, 
which precludes national banks , so long as they act in good faith, from 
pursuing the policy above outlined, The act was framed with a view of 
preventing such associations from investing their funds in l'eal prop­
erty, except when it becomes necessary to do so, either for the purpose 
of securing an eligible bus iness location, 01' to secure debts previously 
contracted, or to prevent a loss at execution sales undel' judgments or 
decrees that have been rendered in their favor, When an occasion arises 
for an investment in real property fol' either of the purposes specified 
in the statute, the national bank a ct permits banking associations to 
act as any prudent person would act in making an investment in real 
estate, and to exercise the same measure of judgment and discretion, 
The act ought not to bc construed in such a way as to compel U llU­

tiona I hank, when in acquires rca I property for a legitimate purpose, 
to deal with it othel'\vise than a prudent landowner would ordinarily 
deal with such property ," 

]n 'Vingert v. First National Bank, 175 Fed. 739, the Court at page 
741 quoted with approva l the opinion of the District Court as follows: 

"The other ground urged by the complainant is that the proposed 
action is violative of t he restriction which permits a national bank to 
hold only such real estate as shall be necessary for its immediate ac­
commodation in the transact ion of its bus iness, and that, therefol'e, the 
erection of a building which wi ll contain offices not necessary for the 
business of the bank is not permitted by the law, although that method 
of improving the lot may be the most beneficial use that can be made 
of it, It is matter of common knowledge that the actual practice of 
national banks is to the contrary, Where ground is valuable, it may 
probably be truly said that the majority of national bank buildings are 
built with accommodations in exceed of the needs of the bank for the 
purpose of lessening the bank's expense by renting out the unused 
portion. If that wcre not allowable, many smaller banks in cities would 
be driven to become tenants as the great cost of the lot would be pl'O­
hihitive of us ing it exclusively for the banking accommodation of a 
single bank. As indicative of the interpretation of the law commonly 
received and acted upon, reference may be made to the reply of the 
Comptroller of the Currency to the inquiry by the bank in this case 
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asking whether the law forbids t he bank constructing such a building 
a s was contemplated. 

"The reply was as fol1ows : 'Your le tte r of the 9th instant re­
ceived, stat ing that the directors contemplate making improvements 
in t he bank building and inquiring if there is anything in the national 
banking laws prohibiting t he construction of a building which will con­
ta in floors f or oflkes to be rented out by the bank as well as the bank­
ing room. Your attention is called to the case of Brown v. Schleier, 118 
Fed. 981 (55 C.C.A. 475), in which the court held that : " If the land 
which a national bank purchases or leases for the accommodation of its 
business is very valuable it may exercise the SH nl C rights that belong 
to other landowners of improving it in a way t hat will yield the 
largest income. lessen its own rent, and render that part of its funds 
which are invested in realty most productive." , This seems to be the 
common sense interpretation of the act of Congress and is the one 
which prevails." 

On the other hand, in Houston Y. Drake, 97 Fed. 2d, 863, the Court 
stated as follows : 

"Although it has been held that a national bank, under the pro­
visions of 12 U.S.C.A. Section 29, supra, may acquire a ninety-nine 
year lease (Brown v. Schleier, C. C., 112 F. 577; Id ., 8 Cir., 118 F. 981; 
Id. , 194 U.S. 18, 24 S. Ct. 558, 48 L. Ed. 857), the d;fficulty w;th these 
propositions is that there is no showing that the Consolidated Bank 
intended to use this property for the transaction of its business. On 
the contrary, the evidence shows tha t the Consolidated Bank owned the 
premises in which it was conducting its business and occupied them 
except for a pel'iod of nine months when it moved temporarily to the 
leased premises in order to permit the const ruct ion of a new building 
on its property. It appears that the lease was acquired because it was 
considered 'good business' and because it was thought that n profit 
could be made by sub-leasing the premises. * • * It is clear that 
the leased property was not taken over by the Consolidated Bank to 
house its banking activities , and it had no intention of so using it." 

A more recent stntement appears in Exchange Bank of Commerce v. 
Meadors, 184 Pac. 2d, 468, wherein the Court st.."lted at page 463: 

"The purpose of the p rov isions of Title 12 U.S.C.A. Section 29 is 
to prevent speculation in real estate by banks. To permit a bank to deal 
indiscriminately in real estate as investments, tying up the capital of 
the bank, might prevent the meeting by t he bank of its primary duty 
to its depositors. Yet transactions which nre reasonably necessary to 
carryon business legitimately under the provisions of the statute are 
within the power of the bank. In First Presbyterian Church v. National 
Stat. Bank, 57 N. J. L. 27, 29 A. 320, aff'd. , 58 N. J. L. 406,36 A. 1129, 
it was held that a national bank, under the first provision of section 
29, above, may make a contract to pl'event the erection of buildings on 
adjacent land so as to secure light and air for its banking house. It 
mus t be recognized that reasonable use of t he actual banking premises 
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may under proper circumstances require the bank to deal in adjacent 
properties so as to derive a benefit or prevent an injury. The test, it 
seems, is to examine each transaction to determine whether it is an 
attempt to speculate in real estate or is reasonably necessary in the 
use and enjoyment of the business premises of the bank. We think the 
s ituation here is within the provision of the banking act; that the ac­
quisition of the East 40 feet of the two lots upon which the bank stands, 
previously owned by the bank, and the building of an extension of the 
bank building thereon enable the bank to preserve the character of 
building, occupancy, and business in its immediate neighborhood and 
receive benefit therefrom and prevent possible injury if this might not 
be done." 

It is clear from the foregoing cases that the Courts liberally construe 
this section to avoid the imposition of undue hardships upon banks in situa­
tions where good business practice requires an investment beyond that 
which is necessary for actual banking premises. But is is also clear that 
every transaction must be made in good faith and reasonably necessary fOT 
the convenient transaction of its business. In conformity with those prin­
ciples, your office authorized the incidental acquisition of the hotel build­
ing located on the lot adjacent to the bank when the bank desired to ac­
quire the lot for the establishment of a drive-in service and additional 
parking area. For that purpose your department authorized $8,000 out of 
the total authorization of $58,000. 

It is the expenditure of $18,364.17 (out of the total "Banking House" 
inves tment of $48,471.14) for remodeling of the hotel into apartments, to 
which your department has taken exception. Approval of expenditures for 
that purpose was expressly withheld. The fact that the bank has acted 
contrary to your approval, making the expenditure of $18,364.17 an ac­
complished fact , does not preclude your examination into the propriety of 
such an expenditure. On the contrary, you may consider thi s in determining 
the bank's good faith in making this expenditure. In any event, however, 
the question for your determination is whether the expenditure was reason­
ably necessary for the convenient transaction of the bank's business. 

Commissioner of Banks, 

August 6, 1957. 

MILES LORD, 
Att01'ney General. 

HAROLD J . SODERBERG, 
Spec. Asst. Attorney General. 

29a 26 
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5 
Banking-Savings Certificate may be used by State banks . 

Facts 

"Enclosed is a copy of a Savings Certificate which is being used 
by the X National Bank of Minneapolis instead of a Savings Pass Book. 
This savings Certificate has been eaHed to the attention of our state 
banks who also would like to issue this type certificate for deposit 
purposes. 

"I am also enclosing letter received from Mr. M. H. Strothman, Jr., 
Vice President and Legal Advisor for the Federal Reserve Bank of 
Minneapolis, dated November 22, 1957, copy of letter dated March 6, 
1957 written by S. R. Carpenter, Secretary, F ederal Reserve System, 
Washington, to H. G. McConnell, Vice President, Federal Reserve Bank 
of Minneapolis and copy of interpretation, also letter received from 
Charles F. Alden, Supervis ing Examiner, Ninth District, Federal De­
posit Insurance Corporation, dated November 21, 1957 and copies of 
memos he received from G, J, Oppegard, Assis tant General Counsel of 
the FDIC in Washington, approving this type of Certificate under the 
Federal Deposit Insurance Corporation, Federal Reserve and National 
Regulations. Believe t his is contained in Regulation Q as of May 5, 
1956." 

Concerning which you ask, in substance, this 

Question 

Whether the use of such savings certificate would be lawful for state 
banks, 

Opinion 

In the letter you have referred to from the Federal Reserve System, 
this savings certificate is described as follows: 

"The certificate, which 'is not assignable or tl'ansfCl'able', recites 
that the bank has r eceived a 'savings deposit' payable to a named 
depositor in a certain amount which may be withdrawn 'only by the 
depositor' at any time upon surrender of the certificate, but that 'the 
bank at its option may require written notice of intended withdrawal 
60 days before the withdrawal is made', The certi fi cate form also re­
cites that interest at a cel'tain rate pel' annum will be paid on the de­
posit semi-annually from the date of the certificate, except that no 
interest will be paid if the deposi t is withdrawn during the first six 
months; that if the deposit is wi t hdrawn between semi-annual interest 
dates, interest from the last such date to the time of withdrawal will 
be paid only if the depositor ha s given 60 days' written notice of in­
tended withdrawal; and that aftel' six months from date of the certif-
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icate the bank may change the rate or terminate the accrual of interest 
by giving 60 days' written notice to the depositor." 

In that letter the Board states that it considers the deposit evidenced 
by such a certificate as a savings deposit for the purposes of their Regula­
tion Q. 

It does not appear to be necessary for us to determine whether this 
would be a certificate of deposit or a savings account deposit for the rea­
son that either device is permissible as such under the state banking law. 
M. S. A. 48.25 (relating to the maximum rate of interest on deposits, see 
O. A . G. 30, June 7, 1929) distinguishes between savings accounts and 
certificates of deposit only when the interest to be paid on either is 4% per 
annum. You have advised that a lesser rate of interest is contemplated for 
these savings certificates. 

You advise t hat the provision in the savings certificate, "the bank at 
its option may l'equire written notice of intended withdrawal sixty days be­
fore the withdrawal is madell

, is s ubstantially the same as the provision 
generally made by state banks for withdrawals of regular savings accounts, 
and that this right of the bank to require written notice, as a matter of 
long standing adminis h 'ative construction of M. S. A, 48.50 and 48.51 in the 
banking division, removes such accounts from the category of demand de­
posits. 

The savings certificate, if it bears a rate of interest less than 4% per 
annum, would be valid under the banking laws of this State as presently 
drafted. 

6 

Commissioner of Banks. 

January 3, 1958. 

MILES LORD, 
Attorney General. 

HAROLD J. SODERBERG, 
Assistant Attorney General. 

29a·12 

CONSERVATION 

Game and Fish-"Set line" means any line, with one or more hooks at­
tached, which is placed in the water for the purpose of taking fish and 
is left unattended. 

Facts 

"A fisherman owning an angling license, as described in Section 
98.46, Subd. 2 (4), using a conve ntional rod and reel with a single 
baited hook on his line casts the baited hook into meandered water 
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with a bobber fixed to the line. He leaves the equipment unattended 
and is not within sight of the line." 

Question 

"Does the use of a line with a single baited hook left unattended 
constitute the use of n 'set line' as prohibited under Section 101.42, 
Subd. 11 ?" 

Opinion 

M. S. 101.42, Subd. 11, reads in part: 

ClExcept as otherwise specifically permitted, it shall be unlawful 
to take fish by means of ......... set lines'" ...... ; provided, a line with 
a s ingle hook, used for angling through the ice, shaH not be deemed a 
set line if the owner of the line is within s ight of the line", 
(Other provisions of the statutes, not material here, authorize licensing 

set lincs for taking of l'ough fi sh in certain areas.) 

The statutes contain no definition of the term Itset line". The term has 
been defined a "line laid out in the water in contl'adistinction to a handline" 
(Knight's New Mechanical Dictionary, page 797) and as a "line with baited 
hooks fastened to it set or anchored for taking fish" (Funk and Wagnall's 
New Standard Dictionary of the English Language, page 2238). 

It has been held iu Vermont that a line with one hook attached, placed 
in the water for the purpose of taking fish, and tied to an object on the 
shore, was not a "set line". State vs. Ste\'ens (1897) 69 V. 411, 38 A. 80. 
Vermont statutes made it illegal to Hfurnish" any person with a "set line" 
for the purpose of taking fi sh. The court infel'ed that "set line" meant a 
line of a certain type regardless of manner of use. In addition, the defend­
ant in the Vermont case had not left his lines unattended. 

M. S , 97. 43, provides that no person may take, buy, sell, transport or 
possess any protected wild animals, which includes fish. except as permitted 
by law. The holder of the ordinary Minnesota fishing license is authorized 
only to "take fish by angling", M. S . 98.46, Subd, 2. "Angling" is defined as 
the Htaking of fish by hook and line in hand, or rod in hand, with not to 
exceed more than one bait attached thereto, nor with more than one line 
or rod". M. S . 97.40, Subd. 32. 

It is apparent that not evel'Y line which may be temporarily released 
from the hand of the fisherman can be classified a s a "set line", Other 
statutes authorize fi shing with more than one line in certain ins tances. 
M. S. 101.41, Subd. 2, and 101.42, Subd. 2. Strict adherence to the statutory 
definition of the term ,jangling" would requil'e that both lines be held in the 
hand at all times. 'Vhile this practice might cause no hardship in some 
states. it is obvious to all fishermen that landing a Minnesota fish while 
clutching to one's second line would be a phys ical impossibility in most 
cases even though two line fishing is generally l'es tricted to our smaller 
s pecies . It will not be assumed that the legislatul'e intended s uch an 
absurd result. M. S. 645.17. 
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We al'e advised that the Department of Consel'Vation has for many 
years administratively interpreted "set line" to mean any line, to which one 
or more hooks are attached. which is placed in the water for the purpose 
of tnking fish and is left unattended . The legislature has apparently 
acquiesced in this interpretation in view of the language of M. S. 101.42, 
Subd. 11, which limits the definition of a "set line" to exclude ua line with 
a s ingle hook, used for angling through the icc, ...... (I if the owner of the 
line is within sight of the line". It appears clear that this language was 
intended to provide the ice fisherman with additionnl privileges to which 
the summer fisherman wns not entitled. 

We conclude that any line, with onc or more hooks attached, which is 
placed in the water for the purpose of taking fish and is left unattended 
constitutes a "set line" within the provisions of M. S. 101.42, Subd. 11. 
Your question is answered in the affirmative. 

Douglas County Attorney. 

July 6, 1958. 

7 

MILES LORD, 
Attorney General. 

WAYNE H. OLSON, 
Deputy Attorney Geneml. 

211a-7 

Tax-Forfeited Land-County Boards may transfer tax-forfeited lands 
pursuant to M. S. 89.034 which have been dedicated as Memorial 
Forests under M. S. 459.06. Under present s tatutes the commissioner 
of conservation may not "return to the county" or release for sale 
any such Memorial Forest lands which he has accepted as state forest 
lands . 

Facts 

"The County of Cass is considering the transfer of a considerable 
amount of tax-forfeited land to the State of Minnesota under the pro­
visions of M. S. A. 89.034. A large portion of these tax-forfeited lands 
have been set aside as 'Foothills Memorial Forest' under the provi­
sions of M. S. A. 459.06." 

Questions 

1. "Does the Cass County Board have authority to transfer the 
dedicated tax-forfeited lands in 'Foothills Memorial Forest' to the 
State under the provisions of M. S. A. 89.034. This is the so-called 50-50 
law. 
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2. If the County does IHIVe the authority to transfer dedicated 
memOl'ja l forest lands to the State, Hnd if in the future the County 
would request the State to return the hmds to the County, would t he 
State have authority under present statutes to transfer these lands 
back to the County? The same question a lso pert.ains to the tax-for­
feited lands not set aside as memorial forest. 

3. The Cass County Board transferred 960 acres of dedicated 
'Foothills Memorial Forest' lands to the State under M. S. A. 89.034 
during the years 1956 and 1958. If this was not a valid transfer what 
is the present status of these lands" 'f 

O pinion 

1. M. S. 89.034, }'cads as follows: 
"'Vhenever the board of county commiss ioners, by resolution duly 

adopted, resolves that uny lands , fodeited for non·payment of taxes, 
lying within the boundaries of any of the forests hereinabove desig· 
nated, or that certain tax-forfcited land lying outside of such bound­
aries and classi fi ed as conservation lunds are suitable primarily for the 
growing of timber and timber products and said lands outside of the 
abovc sta te forests compl'isc 50 percent 01' more of the lands within any 
given at'ea, it may submi t such resolution to the commissioner of con­
servation for the purpose of establishing a state forest or of adding 
said lands to any of the state fOl'ests designated in section 89.021. If, 
upon investigation, the commi ss ionel' of conservation detcrmines that 
the lands covered by such resolution can best be managed and developed 
as state forest lands 01' as a portion of an existing state fores t, he 
s hall make a certifica te describing the lands and reciting the acceptance 
the1'eof on behalf of the state as state forest lands, The commissioner 
sha ll transmit the cel'tificate to the co unty aud itor, who shall note the 
same upon hi s records and record the same with t he register of deeds, 
The title to all lands so accepted shall be held by the s tate free from 
any trust in favor of any and all tnxing districts, and such lands s hall 
thereafter be managed nnd devoted to the purposcs of state forest 
lands in thc same mannel' as lands hereinabove set apart as state 
forest lands , and subject to all the provisions of Laws 1943. Chapter 
17 1." 

The transfer of lands pursuant to this section does not change thc 
status of these lands, only the management thereof, They still rcmain forest 
lands, Accordingly, it is our opinion that the county board has authority to 
transfer control of any tax-forfeited lands to the stn te. 

2, M, g, 89,038, reads as follows: 

"Any tract of state land 01' tax-forfeited land situated in a zoned 
county in an area not restricted against use for agriculture within any 
state forest, and withdrawn from sale under the provisions of the law 
creating such forest, but which is not otherwise restricted as to sa le, 
may. if found by t he commiss ioner of conservation to be more s uitable 
for ag ricultu ral purposes t han for forest r y or other conservation pur· 
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poses, upon recommendation by resolution of the county board, be re· 
leased by order of t he commissioner from s uch withdrawal f rom sale, 
and shall t hereupon be subject to sale under appl icable laws in like 
manner as if it had not been so withdrawn." (Emphasis supplied) 

Tax-forfeited lands which have not been dedicated as a Memorial 
Forest, but which have been accepted by the commiss ioner of conservation 
as state forcst lands pursuant to M. S. 89.034, may be released for sa le 
when the conditions imposed by 1\1. S. 89.038 have been mct. 

When tax-forfeited lands have been dedicated as a Memorial Forest 
pursuant to M. S. 469.06, such dedication cannot be terminated under present 
statutes. O. A. G. 425c-10, April 14, 1958. Such lands al'e not subject to sale 
and cannot meet the conditions imposed by M . S. 89.038. Under present 
statutes the commissioner is without authority to "return to the county" 
or release for sale, any such Memorial Forest lands which he has accepted 
as state forest lands. 

3. Our answer to question number I, makes an answer to this 
question unnecessary. 

Cass County Attorney: 

September 10, 1958. 

8 

MILES LORD, 
Attorney General. 

P. C. BETTENDORF, 
Spec. Asst. Attorney General. 

700d-21 

F irearm safety-County funds can be expended to defray the expenses of 
a deputy director of hunting safety after effective date of L. 1957, C. 537. 

Question 

"May expenses incurred by the Cass County Deputy Director of 
Hunting Safety in attending clinics and conferences outside Cass 
County be paid out of county funds." 

Opinion 

It appears from the itemized statement attached to your request that 
a portion of the expenses about which you inquire were incurred before 
April 20, 1957, the etTective date of L. 1957, C. 637 . Expenses incurred prior 
to that date would be governed by L. 1955, C. 704. I enclose an opinion 
O. A . G. 201-C January 27, 1956, which held that the L. 1955, C. 704 did not 
authorize the expenditure of county funds to defray the expenses of a 
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deputy director of hunting safety. Therefore, expenses incurred prior to 
April 20, 1957, cannot be paid by the county. 

As to expenses incurred after April 20, 1967, L. 1957, C. 537, Sec. 5, 
Subd. 1, coded as M. S. 97.85 provides : 

1197.85 Subdivision 1. For the purpose of defraying the expense 
of the program within the county. the county director may with 
the approval of the county board collect a sum not to exceed $1.60 from 
each person who has received the courses of instruction herein provided, 
and shall deposit the money with the county treasurer. The county is 
authorized to pay from the fund thereby created the expenses of the 
program. Any county is 8uthol'ized to pay into said fund out of general 
revenue up to the sum of $1,000 annually to be used and expended as 
provided for in this subdivision. In counties having a population in 
excess of 100,000, t he foregoing sum may be increa sed to the sum of 
$2,500. The sta te director may procure materials and supplies for the 
counties upon the r equest of the county director and the same shaH be 
sold to the county without profit to the state. Proceeds from such sale 
shall be deposited in the safety r evolving fund." (Emphasis added) 

The county is authol'ized to pay the "expenses of the program". It is 
not restricted to expenses incurred within Cass County but is, of course, 
restricted to expenses relating to the Cass County program-the program 
"within the county", 

It follows t hat if t he County Board determines that expenses incurred 
by the county Deputy Director of Hunting Safety after the effective date 
of L, 1957, C. 537 in att ending clinics and conferences outside t he county 
were incurred to furthel' the hunting safety program within t he county, 
such expenses may be paid by the county from the fund established by 
M. S. 97.85. 

It is the respons ibili ty of the county board Lo determine whether the 
expenditures constitute "expenses of the program" . 

Cass County Attorney. 

November 13, 1958. 

MILES LORD, 
Attorney General. 

JAMES T. HURLEY, 
Spec. Asst . Attorney Generul 

201c 

, 
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CORPORATIONS 

9 
Filing fees-Cnpital s tock of a Development Corporation formed under L. 

1957, c. 896 shall be deemed to have a par va lue of $10 pursuant to 
M. S. 300.49, Subd. 2 as no par s tock. solely for the purpose of deter­
mining filing fee under M. S . :~00.49. Subd. 1. 

Fact..') 

"Under the provis ions of Chapter 8\)6, Laws of Minnesota fOl' 

1957. an nct providing for the formation of development corporations, 
section 6 provides 'The capital stock of the corporation sha ll be 20,000 
shares of no par value, which shall be issued f or $50 per share in 
cash .. ,J . /1 

Question 

"In determining the incorporat ion f ees payable to the sta te 
treasurer on authorized capital stock pursuant to Minnesota Statutes. 
section 300.49, subdivis ion 1, s hall the proposed development corporation 
when filing its articles of incorporation pay on the eva luation of $50 
per share, 01' on t he basis on $10 per sha re in accordance with s ub­
division 2, relating to f ees on shares wi thout par value?" 

Opinion 

M. S. 300.49, Subd. 2 provides: 

"For the purpose of determining the fees prescribed by subdivision 
1, but for no other purpose, shares without par va lue shall be deemed 
to have a par value of $10 each, unless such shares are entitled to 
priority over other shares upon liquidation, in which case the in­
voluntru'Y liquidat ion price stated in the articles of incorporation shall 
be deemed to be t he par value thereof, or unless the capitnl stock is 
reduced purs uan t to section 300.39 in which case shares without pnr 
value shall be computed at the value, at the time of filing t he amend­
ment to the a rticles of incorporation, as shown by a verified stntement 
of assets and liabilities subscribed by the president and the secretary 
of the corporation.1t 

The legislature thereby specified t hat for t he purpose of determining 
by mathematical computation the filing f ee prescribed in M. S. 300.49, Ubut 
for no other purpose" , the value of no par value s tock shall be deemed $10 
for each share. 

The legislature in L. 1957, c. 896, Sec. 6, specified that the capital 
stock of a development corporation formed under c. 896 is "no par value" 
stock. Said stock, having been so designated as no par stock by law, must 
be treated as s uch. UNo par va lue" stock full s under Subd. 2 of M. S. 
300.49 and must be deemed to have a par value of $10 for the purpose of 
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detel'mining the filing fees prescribed in Subd. 1 of t his section. The law, 
by limiting this mandatory designation solely to the purpose of determining 
the amount of the filing fee, recognized that said stock may have a different 
value for other purposes. In determining the amount of the filing f ees for 
development corporations formed under L. 1957, c. 896, each share of 
capital stock should be treated a s having a valuation of $10 per share in 
accordance with M. S. 300.49, Suhd. 2. 

10 

MILES LORD. 
Attorney General. 

JOHN F. CASEY. JR.. 
Spec. Asst. Attorney General. 

Secretary of State. 

J nnuary 17, 1958. 

COURTS AND CRIMINAL LAW 

92.-12 

Uistrict- Judges- Expenses-Hai lway, lra ,'cling and hotel expenses of 
judges attend ing meetings of Section of Judicial Administration of 
American Rar Association ns representatives of Minnesota Judges As-
8ocintion are payable under M. S. 484.54. 

Facts 

"As an integral part of the American Bar Association there is a 
Section of Judicial Administration of which t he Honorable Tom C. 
Clark, U. S. Supreme Court, is Chairman. There has been recently 
created a s ubcommittee of the Section of Judicial Administration, a 
commi ttee fol' state trial judges of general jurisdiction. It was further 
recommended that ut t he unnual meeting of the American Bar Associ­
ation state tl'ial judges of each stnte be invited to attend this annual 
meeting fOl' the purpose of determining whu t sort of a prog ram would 
be beneficial to state tria l judges . It is my undersblnding that a budget 
hus been es tabli shed in this !'i ta te f or travel expenses for Judges of the 
Di st rict Court." 

Ques tion 

"U at the anllua l meeting of t.he State Judges Associa tion a judge 
(0 1' judges ) is au thori zed to attend meetings of the Sec tion of Judicial 
AdministrH t ion of the American Bar AssociHtioll, could hi s expense in 
attending be pa id by the State '!" 
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Opinion 

M. S. 484.64 provides : 

liThe judges of the district court shall be paid, in add ition to the 
amounts now provided by law, a ll sums they shall hereafter payout as 
necessary railway, traveling a nd hotel expenses while absent from their 
places of residence in the discharge of their official duties, '" • *, Each 
judge shall file quarterly with the state audi tor an itemized sta tement, 
verified by him, of a ll such expenses actually paid by him during the 
preceding quarter, which shall be audited by the state auditor and paid 
upon his warrant." (Emphasis supplied) 

We have previously held that necessar y railway, t raveling 1tnd hotel 
expenses of di strict court judges incuned in attending meetings while absent 
from their places of residence are payable under the above section if such 
meetings are properly connected with their official dut ies, O. A. G. 141d-7, 
J anuary 27, 1963 and J uly 3, ] 950. 

M. S. 484.33 l'equi!'es the judges of district courts in Minnesota to as­
semble annually f or the purpose of considering the revision and amendment 
of the general rules of practice in their cour ts. The sta tute provides that 
such rules, as amended a nd revised from time to time, shall govern a ll the 
district courts of the state; and provides that " Any other proper business 
pertaining to the judiciary may also be transacted." 

Thus , it is evident that attendance at s uch meetings constitutes a part 
of t he official duties of a district court judge. We have heretof ore indicated 
that the Association of Dish'ict Court Judges may appoint committees to 
facili tate its work a nd that t he h'aveling and hotel expenses of committee 
members incun ed in carrying out their duties would properly be r eim­
bursed by the sta t e. See O. A. G. 14Id-7, July 14, 1928. 

Section 484.54, supm, pl'ovides for payment of certain expenses of 
di strict court judges "while absent from their places of residence in the 
discharge of their official du ties". It i:s noted that the statute does not limit 
such expenses to the geographical confines of the State of Minnesota; and 
what a propel' discharge of the officia l duties of a di st rict court judge 
might involve is in essence a question of fact which the judges themselves 
are in the best position to determine. See opinions of January 27, 1953, and 
July 3, 1950, supra. In that connection, in an opinion O. A. G. 141d~7, dated 
August 6, 1952, Assistant Attorney General Lowell Grady held that a dis ­
trict court judge handling juvenile cases, who attended a conference of t he 
National Association of Juvenile Court Judges in Ch icago, would have his 
r easonable traveling expenses so incul'red payable under Section 484.54. 
Such opinion sta ted at page 9: 

"Although you do no t ask the question whether the judg~ may be 
reimbursed by the state, it is suggested that his claim for reimbul'se ~ 
ment be presented to the state auditor under Section 484.54. He was 
acting us a judge of district court in uttcnding the conference. If he had 
not cons idered it in the interest of t he sta te that he attend, then surely 
he would not ha ve gone. It was because of t he office held by him t hat he 
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ftttendcd. [ t was for him to decide whether his attendance was in the 
discharge of his official duties. It is my opinion t hat his reasonable 
traveling expense 50 incuned is pnyable hy nuthority of Section 
484.54." 

The same reasoning applies in the instnnt s ituation. If, at the annual 
meeting of the State Judges Association, it is reasonably determined t hat 
t he association's work would be advanced by having representation at t he 
committee meetings mentioned in the submitted facts, and in accordance 
therewi th the association authorizes one 01' morc district judges to attend 
such meetings of t he Section of J udicial Administration of the American 
Bar Assoc iation, the necessary railway. traveling and hotel expenses in­
curred in so attending would be payable by t he state under section 484.54. 

Hennepin County District Court. 

March 18, 1958. 

11 

MILES LORD, 
Attorney General. 

0.1'. BUNDLIE, Jr., 
Assistant Attorney General. 

141d-7 

Jus tice of the Peace--Teem of office of justice of peace not set forth in 
present constitution. 

You have asked on behalf of the Lower Court Study Commission 
whether justices of the peace are <ljudges" within the purview of Art. VI, 
Section 8 of t he Minnesota Constitution, as amended by the voters at the 
general elect ion on Novembel' 6, 1956. 

Opinion 

Art. VI, Section 8 now provides : 
"The term of office of all judges shall be six years and until their 

successors are qualified, and they shall be elected in the manner pro­
vided by law by the electors of the state, district, county, municipality, 
or other territory wherein they are to serve." 

Former Attorney General J. A. A. Burnquist in an opinion O. A. G. 
266-A-12, March 19, 1953, printed in the 1954 Report a s No. 19, ruled 
that a justice of t he peace was not n judge within the purview of Art. VI, 
Section 10, which provides in part : 
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·"In case the office of any judge become vacan t before the cxpira· 
tion of the regular term for which he was elected, the vaca ncy sha ll be 
filled by appointment by the governor, until a 8UCccssor is clected and 
qualified " .... " (Emphasis s upplied) 
The present provis ion in Art . VI , Section 11 is almost identical and now 

provides: 

j'Whenever there is a vacancy in the office of j udge the governol' 
s hall appoint in the manne r provided by law a qualifi ed pel'son to fill 
the vacancy, to hold office until his successor is e lected and qualificu. 

• .. 0 " 

Said ruling, copy e nclosed, s tated: 
uWe have been unable to find any legislation, court decision in our 

state, or practica l construction which would justify the holding that a 
justice of the peace is a j udge within the meaning of the te rm 'judgc' 
as used in the constitutional clausc empowering the governor ' In CHse 
the office of any judge becomes vacant' to fill the same, * • • 

" My attention has been cal1 ed to no vacancy in a justice of the 
peace office, created by a city charter 0 1' otherwise, where such vacancy 
has been filled by the governor of the state. We have found no court 
decision holding that sllch a vacancy must be fill ed by that office r . 

• • • 
"In view of the practice, custom, and statutes that have thus pre­

vailed in our state for nearly H centu ry, and under which the governor 
has never been l'equired to fill vacancies in the office of just ice of the 
peace, I do not believe that the Attorney General should now hold that 
the governor is empowered, upon the death of one of your city justices, 
to appoint his successor . • (> . " 

Justices of the peace thus have been recogni7.ed since the organization 
of our state as not being judges under Art. VI of our constitution. 

The Constit ution, Art. v r, prior to the recent amendment, provided in 
Section 1: 

"The judicial power of the Stale sha ll be vested in the supreme 
court, di strict courts, courts of pl'obate, j us tices of t he peace, and such 
other courts, inferior to t he s upre me court, as t he legis lature may from 
time to time establish by a two-thirds vote." 
Hnd provided in part in Section 8: 

"The legislature sha ll pl'ovide for the election of a s ufficient 
numbel' of justices of the peace in ench county, whose term of office 
shall be two years, and whose duties nnd compensation s ha ll be pre­
scribed by law . •• "' '' 
Art. VI, Section 1 now provides : 

<l The judicial power of t he state is hereby vested in a supreme 
court, a district court, a probate court, and s uch other courts, minor 
judicial officers and commissioners with juri sdiction infe rior to the 
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district court as t he legislature may est ablish ." 
Schedule (a) f ollowing Section 12 of t he recent judiciary amendment 

provides: 

H(a) All justices of the peace shall contin ue in office each f or the 
remainder of his term which remains unexpired at the time this Article 
takes effect." 

I t can be noted that section 2 of the amended Constitution changed the 
title of the members of the Supreme COUl't as used in Art. VI from "chief 
justice" and Hassociate justice" to Hchief judge" and "associate judges". 

Among the courts which have determined that jus tices of t he peace are 
not judges within a constitutional p rovision arc New York in People v. 
Mann, 97 N. Y . 530. and Connecticut in Akorn v. F e l1ows, 127 Atl. 911, 102 
Conn. 22. 

'Ve are aware of Webs ter v. Boyer. 159 Pac. 1166, 81 Ol·e. 485. The 
dissimilarity between Minnesota's Constitution and Oregon's, a long with 
the judicial approach to the same, can be noted in 7 Oregon Law Review, 
p. 173 and p . 242. 

In Art. VI involved herein is Section 8 providing that-

"The term of office of all judges shall be six years . . ." 
In view of the conclusions stated by former Attorney General Burn­

quist in his March 19, 1953 opinion, supl'a, and the language used in the 
judiciary amendment, we are of t he opinion that justices of t he peace are not 
judges within the pur view of Art. VI, Section 8 which provides that "the 
te rm of office of all judges shall be six years." Under the present Minnesota 
Constitu t ion, t he term of office of justices of the peace is not set forth . 

Lower Court Study Commission, 

April 18, 1958. 

12 

MILES LORD, 
Attorney Genet'al. 

JOHN F. CASEY, J R., 
Spec. Asst. AUol'ney General. 

266a-ll 

Jus tices of the Pence-.... ees :tnd costs. Violations of villag t.· ordinances. 
Justice is entitled to his prescribed fees and s uch costs as he has paid or 
incurred whether or not village collects or can collect fines and costs. 
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Facts 

"A Justice of the Peace has submitted a bill to the Council of the 
Village of Aurora for costs chargeable against the defendant upon 
conviction under a municipal ordinance in Justice Court and the 
defendant was unable to pay said costs or fine and was committed to 
the workfarm." 

Questions 

"1. Is it permissible for a Village to pay the Justice of the 
Peace his costs when they are uncollectible from the defendant under 
violation of a municipal ordinance? 

112. Is it mandatory that the VilJage Council pay uncollected costs 
to the Justice of the Peace involving violation of a municipal ordinance? 

143. Is it possible for a Justice of the Peace to collect costs where 
there has been a violation of a municipal ordinance, from the county?" 

Opinion 

1-2. The justice of the peace is entitled to his fees in the amounts 
prescribed by statutes upon conviction of a defendant for violation of a 
municipal ordinance whether or not the village collects or can collect the 
fine and costs imposed and assessed upon conviction. He is also entitled to 
such costs as he has paid or incurred. See 1940 Report of Attorney General, 
No. 26. By the term "costs", we assume you have reference to those charges 
fixed by law which have been necessarily incurred in the prosecution of one 
charged with a public offense, including the fees of such officer. See 1962 
Report of Attorney General, No. 16. 

It is the duty of the village to pay the justice of the peace such f ees 
and costs as he is rightfully entitled to. 

3. The county is under no obligation to pay the justice of the peace 
his f ees and costs where the offense involved a village under a municipal 
ordinance. M. S. 412.831 provides that all fines, forfeitures and penalties 
l'ecovered for the violation of village ordinances shall be paid into the village 
treasury. It therefor becomes the duty of the village and not that of the 
county, to pay the justice of the peace the fees and costs to which he is 
entitled. See 0, A. G. 266b-9, May 28, 1967 to the Itasca County Attorney. 

Aurora Village Attorney. 

November 20, 1957. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney General. 

266b-8 
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13 
Justice of peace fees prescribed by M. S. A. 357.14. Fines, forfeitures and 

penalties recovered for violations of village ordinance shall be re· 
ported and paid to village treasurer. 

Questions 

"(1) Does a Village Council have any authority to set the fees 
or costs charged by a Justice of t he Peace in criminal matters and can 
a Village Council require a Justice of the Peace to make a full report 
of his costs charged to-a defendant? 

"(2) It is noted that many Justices of the Peace are charging a 
flat rate of costs in the amount of $5.00 to $10.00 and often $5.00 on 
each charge made by the arresting officer. Are the flat rate of costs in 
these amounts contrary to Minnesota statutes? 

U(3) Can a Village Council set the retirement age and enforce 
such retirement of police officer, regardless of veteran's preference, 
where there is no police commission? 

H (4) Is a Chief of Police in a Village considered a head of de~ 
partrnent and is he entitled to veteran's preference?" 

Opinion 

1. A justice of the peace of your village is entitled to f ees as provided 
in M. S. 367.14. Such fees being prescribed by statute, it follows that the 
council lacks authority to fix fees for a justice in a criminal case. 

M. S. 633.27 requires every justice within ten days after the trial of a 
criminal case to prepare an itemized statement of the costs taxed against 
the state and file the same with t he county auditor. No bills for such 
justice's fees shall be allowed by the county board until such statement is 
filed and until all fines collected by such justice have been forwarded as 
provided by law. 

With respect to the disposition of fines, forefitures and penalties re· 
covered for violation of any vil1age ordinance, M. S. 412.871 is controlling 
and reads as follows: 

"All fines, forfeitures, and penalties recovered for the violation of 
any ordinance shall be paid into the village treasury. Every court or of~ 
fleer receiving such moneys, within 30 days thereafter, shall make re~ 
tum thereof under oath and be entitled to duplicate receipts for the 
amounts paid. One of the receipts shall be filed with the village clerk." 

M. S. 161.03, Subd. 22, provides for the disposition of fines and bail 
money from traffic and motor vehicle law violations. 

I am not aware of any !itatute authorizing the village council to I'C· 

quire a justice of the peace to l'epol't costs charged in a criminal CDse. 



54 COURTS AND CRIMINAL LAW 

2. As above pointed out, a justice of the peace is entitled to receive 
only the f ees prescribed by statute M. S. 357.14. Neither this statute nor 
any other authorizes a jus tice to charge a "flat rate of costs" in lieu of 
such statutory f ees. 

3. The village counci l has not cl'eated a police civil se rvice commission 
in accord wit h t he provisions of M. S. c. 419. Consequently, the provisions 
thereof do not apply to your village counci l. 

The village council undel' M. S. 412.111 is authorized to "create such 
departments and advisory boards and appoint such OffiCCl 'S, employees, and 
agents for the village as may be deemed necessary for t he proper manage­
ment and operation of village affairs" and to "pl'escribe the duties and fix 
the compensation of all officers, both appointive and elective, employees, 
and agents, when not otherwise prescribed by law". 

Pel'tinent to the question now considered are the pl'ovis ions of M. S. 
412.161 which reads : 

"The village constables shall be governed by the same laws as 
town constables. They shall obey all orders of the councilor the mayor 
and enforce all laws and ordinances for the preservation of t he peace. 
They shall have all the powers of a peace officer. In a ny vi1lage in 
which t he office of constable has been abolished, t he council shall 
designate one 01' more of its police officel's as a process officer , who 
shal1 have all the powers and duties of the cons table. The council may 
require process officer's to pay into the village treasury a ll f ees received 
by them for performing the duties of constables." (Emphasis supplied) 

There is no authori ty in the nbove cited s tatute 01' any other statute, 
authorizing t he council to prescribe a "retirement age" for village constables 
or police officers. Absence of such statutory authority requi res a negative 
answer to t he third question. 

4. The question as to whether a IIchief of police" is the head of a de­
partment and t herefore excluded from the Veterans' Preference Act (Sec­
t ion 197.46) has been considered in O. A. G. 85a, December 26, 1947 and 
o. A. G. 120, October 16, 1951. See a lso O. A. G. No. 73, 1954 Report, and 
Sta te ex reI. McGinnis v. Police Civil Service Comm. of Golden Valley, 91 
N. W. 2d 154, decis ion fi led June 27, 1958. 1 believe t hat the conclusions 
therein reached arc dispositive of the question here considered. 

Aurora Village Attorney. 

September 11, 1958. 

MILES LORD, 
A ttorney General. 

VICTOR J . MICHAELSON, 
Spec. Asst. Attorney General. 

266b-8 
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14 
Justice of the Peace not entitled to mileage from home to office. 

Statement 

" It is provided by state law that Justices of the Peace may inc1ude 
in their fees 'necessary mi1eage'. 

" It is the practice in our Justice Courts , as it undoubtedly is in 
mnny others, to hear a number of cases at one s itting." 

You have informed us that the Justice of the Peace in question hears 
all his cases in the Village Hall in the Village for which he was elected. 

Questions 
"Is it propel' to charge each defendant mileage equal to the distance 

to and from the place of holding court when there arc a number of 
defendants whose cases are heard at one sitting '! 

" If it is not proper to charge mileage for each case, in what man­
ner should the mileage incurred be apportioned among the defendants ?" 

Opinion 

M. S. 1957, Section 357.14 provides: 

"Justices of the peace shall be entitled to the following fees, and 
may tax them in cases when applicable: 

"* • • 

"(35) For necessary travel in the pel'fonm\llce of hi s duty, when 

not otherwise provided for, ten cents per mile." 
M. S. 1957, Section 530.02 provides: 

"Every justice of the peace shall keep his office in t he tOWJl, 
village, city, or ward for which he is elected; but he may issue process 
in any place in the county, and, in his discretion, for the convenience 
of parties. may make any civil or criminal process issued by him re­
turnable, and may hold his court, at any place which he shall appoint 
in the town, village, or ward within his county adjoining the town or 
ward in which he }'esides, or in any village located within his town." 
(Emphasis supplied) 

I enclose a copy of O. A. G. 266a-13, October 23, 1939, recognizing the 
right of a Justice of the Peace to mileage at ten cents a mile pursuant to 
M. S. 357.14 (35) for travel to and from the place of holding trial outs ide of 
the village for which he is elected. This reasoning does not apply to 
s ituations where the Justice of the Peace is holding court in his office in the 
village for which he is elected. Under the lattel' circumstance, the Justice 
of the Peace is not entitled to tax as costs his mileage from his home to 
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his court in the village for which he is elected. The s tatute permitR mileage 
only "for necessnry travel in performance of his duty" , 

Corpus Juris Secundum, Vol. 67, Officers, Section 91h, states: 
"Travel from home to bus iness. Unless the legislature has ex­

pressly and explicitly included in the expenses to be allowed public 
officers the cost of travel from their homes to the places where their 
regular duties are to be performed, such expenses are not a legitimate 
public charge." 

citing Thompson v. Frohmiller, 107 P. 2d 375, 56 Ariz. 313. See also Kauai 
County v. Shiraishi, 41 Hawaii Reports 156, which cites the aforementioned 
general rule and also on p. 160, the well settled rule: 

"Acts r elating to the fees and compensation of public officers are 
strictly construed and such officers are only entitled to what is clearly 
given by law. (Lewis' Sutherland, Statutory Construction, Sec tion 714, 
p. 1298, citing cases)." 

As the Jus tice of the Peace is not entitled to mileage in the situation 
ref erred to in this question, no further answer is needed. 

In situations where the Justice of the Peace is entitled to mileage, 
M. S. 357.14 (35) permits it only for necessary b 'avel. The Justice of the 
Peace cannot tax mileage more than once. This is in contrast to Sheriff's 
rights to mileage for service of writs against different persons for different 
causes as in Steenerson v. Board of County Commissioners of Polk County. 
68 Minn. 509, 71 N. W. 687. In the Steenerson case, supra, the court dealt 
with G. S. 1894, Section 5550, which provided: 

"Traveling in making any service upon any writ or summons, $.10 
per mile for going and returning, can be computed from the place 
where the Court is usually held," 

The Supreme Court in holding that the sheriff could recover mileage 
for serving each writ distinguished the aforementioned provision from the 
following: 

"Summoning grand or petit jurors, fifty cents for each juror sum­
moned, and mileage at fifteen cents per mile for the number of miles 
necessarily travelled in summoning the panel. 

44Serving subpoena, fifty cents for each witness summoned, and 
mileage as in service of a summons ; but when two or morc witnesses 
live in the same direction, mileage shall be charged only for the 
furthest." 

The court recognizes in the latter case that only the actual mileage can 
be charged. The argument presented is that <l mention of one limitation 
upon the officer's right to mileage s hould be deemed the excl us ion of the 
other". There exists no such specific limitations in M. S. 1957, Section 
367.14. 

The Just ice of the Peace should be distinguished from a Sheriff as 
regards mileage, for the Sheriff must go where the party to be served is 
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present, while the Justice of the Peace can hold court in his own village 
where he chooses, except as limited by M. S. 630.03. 

15 

MILES LORD. 
Attorney General. 

JOHN F . CASEY. JR.. 
Spec. Asst. Attorney General. 

Brooklyn Center Village Attorney. 

November 25, 1958. 266a-13 

Justice of Peace--Public records--docket open to public inspedion M. S. A. 
15.17, except illegitimacy proceedings, M. S. A. 257.31-no duty to 
notify others of all transactions. 

Facts 

U 'A' is a duly elected and qualified acting Justice of Peace. The 
Village Council of the Village in which (he) is Justice of Peace passed 
a resolution requiring in essence that the Justice of Peace deliver to 
the local newspaper a transcript of all cases which he hears, f or publi­
cation in the local newspaper." 

Questions 

1. "Is such Justice of Peace required to inform the newspaper as 
to the transaction of business of his office a nd his dispos ition of the 
various cases which appear before him, under any s tatute of this state, 
or decision of the Supreme Court?" 
2. "Are the records of the Justice of Peace required to be open for 
inspection by (the ) owner of a newspaper or any other person?" 

Opinion 

M. S. A. 15.17 provides in Subdivision 1: 
"All officers and agencies of the state, and all officers and agencies 

of the count ies, cities, villages. and towns, shall make and keep all 
records necessary to a fuB and accurate knowledge of their official ac­
tivities. All such public records shall be made on paper of durable 

quality and with the use of ink, carbon papers, and typewriter ribbons 
of such quality as to insure permanent records. Every public officer and 
agency is empowered to record or copy public records by any photo-
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graphic device, appl'oved by lhe Minnesota historical society, which 
clearly a nd accurately ]'ccords or copies them." 

and in Subdivision 4: 

"Ever y custodian of public records shull keep them in such ar­
nmgemcnt and condition as to make them ea sily accessible for con­
venient use . Except us otherwise expressly provided by law, he shall 
permit all public records in his custody to be inspected, examined. ab­
stracted, or copied at reasonable t imes and under his supervis ion and 
regulation by any person; and he shall, upon the demand of any person, 
furnish certified copies t.hero1 on payment in advance of f ees not to 
exceed t he fees prescl'ibcd by law ," 

The only record the Justice of the Peace is required to keep is his 
docket a s provided in M. S. A. 530.08. 

This office has previously ruled on several occasions that the docket of 
a Justice of the Peace is a public record open to inspection by the public at 
all }'easonable times. See O. A. G. 266b-28, April 10, 1953, August 16, 1926, 
and O. A . G. 851-i February 8, 1949. 

The record of any illegitimacy is not open for public inspection pur­
suant to M. S. A. 257.31. See O. A. G. 840c-6, July 1, 1935. There is no 
statutory or judicial requirement that the Justice of the Peace take af­
firmative action and inform a newspaper of the contents of his docket. 
Representatives of the press have the same right as any other person to 
inspect the docket of the Justice of t he Peace. 

Your first qustion is answered in the negative, and your second question 
is answered in the affirmative. 

16 

Stearns County Attol·ney. 

June 1B, 1957. 

MILES LORD, 
Attorney General. 

JOHN F . CASEY, JR., 
Spec. Asst. Attorney Gener·aJ. 

851i 

Salaries of MunicilJal Judges as provided in Art. VJ, Sec. 6 of the Minne­
sota Constitution must be prescribed by the Legislature and cannot be 
delegated to the municipality. 
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Facts 

"Under the constitution pertaining to the judiciary before it was 
amended, it was provided in Article VI that the salal'jes of the 
Supreme and Distl'ict Courts should be prescribed by the Legislature; 
the old constitution provided that the snlaries of PI'obate Judges be 
provided by law. The same wording appears as to the salaries of the 
Jus tices of the Peace. There does not seem to be any provision with 
respect to the salaries of the Municipal Courts, and, as far as I know, 
the salaries of most Municipal COUl'ts, if not all , are fixed by the city. 

"However , now under the new constitution, Article VI, Section 7, 
the following provis ion appears : 

jj 'The compensation of all judges shall be prescribed by the Legis­
lature.' " 

Question 

"Would it be possible, in your opinion, under the new constitutional 
provisions, to have the Legislature set a minimum and a maximum for 
cities of certain population and leave some descretion to the municipal­
ity as to the amount of the salary?" 

Opinion 

Minnesota Constitution, prior to the most recent amendment, pl'O­

vided in Art. VI, Sec, 6, that the compensation of supreme court and distl'ict 
court judges shaH be "prescribed by the lcgislature." Art. VI, Sec. 7, pro­
vided that the compensation of probate judges shall be "provided by law." 
There was no provision as to the salaries of municipal judges. The Min­
nesota State Bar Association's Special Committee on Revision of the Con­
stitution of the State of Minnesota recommended the fol1owing proposed 
amendment to the Judicial Article of the Constitution. 

uSee. 6 ' •• The compensation of <.lll judges shall be prescribed by 
law, .. " (Emphasis supplied) 10 Bench and Bar of Minnesota, No.6, 

88 (1953) 

Later, this same committee changed their r ecommendation as follows: 
'lSec. 7 ••. The compensation of all judges shall be prescribed by 

the legislature ... " (Emphasis supplied) 10 Bench and Bar of Min­
nesota No. 10, 52 (1953) 

This was the final recollHnendation of the committee and was a dopted 
as part of the amendment to Art. VI of the Minnesota Constitution. 

It would seem that t he change in the commit tee's recommendation from 
"prescribed by law" to llprescribed by the legislature" indicates an intent 
that a uniform system of establishing the salaries of all municipal judges 
be enacted by the legislature, rather than each municipality setting the 
salary of its municipal judge. 

Article VI, Sec. 7, a s umended, o[ the Cons tilution of the State of 
Minnesota, now stutes: 
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" .. . The compensation of all judges shall be prescribed by the 
legislature . . . " 

The word uprescribe" has a definite meaning. It is synonymous with 
"establish". 33 'Yards and Phrases 411. The amendment as passed used 
only the word uprescl'ibcd" and not "provided" a s formerly applicable to 
the probate judges . This indicates an intent to rest with the legislature a 
power not to be delegated. 

In the light of the Supreme Court opinion in the recent case of State 
ex rei Gardner v. Holm, 241 Minn. 125, 62 N.W . (2d) 52 (1954), the answer 
to your question must be no. In that case the court considered the mean­
ing of the terms "prescribed by law" and "prescribed by the legislature" as 
used in our constitution with reference to the salary of judges. The Court 
decided that the two t erms meant two entirely different things. The term 
"prescribed by the legislature" was construed to have reference to an act 
to be done by the legislature quite aside from its law-making function. The 
court decided that when the framers of the constitution provided that 
judicial salaries be prescribed by the legislature they had in mind keeping 
the judicial branch of government independent to the executive. To hold 
that under Art. VI, Sec. 7 of our constitution the legislature could delegate 
its plenary power to prescribe judicial compensation to municipalities, 
would be in conflict with the Holm case. 

The Holm case was decided on J anuary 29, 1954. The adoption of the 
amendment to Art. VI, Sec. 7 of our constitution was adopted on November 
6, 1956. In speaking of the use of the term "prescribed by the legislature" 
by the framers of our constitution, the Minnesota Supl'cme Court said in 
the Holm case at p. 136: 

"In the light of such experience and training it is only reasonable 
to conclude that they fully understand the meaning of the language 
they used and intended the legislature alone to determine the com­
pensation of the judges as the language so clearly implies." 

This same language may now be used with reference to the understand­
ing of the people in using the term "prescribed by the legislature" when 
they adopted this constitutional amendment. 

Accordingly, your specific inquiry is answered in the negative. 

Lower Court Study Commission. 

December 19, 1958. 

MILES LORD, 
A ttorney General. 

ROBERT W. MATTSON, 
Deputy Attorney General. 

307i 
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Term of municipal judge is determined by constitutiona l a mendment Art. 
VI, Sec. 8 adopted by voters Nov. 6, 1956. 

"The Village of Edina, at a regular Village election held on No­
vember 6, 1956, elected a municipnl judge and n s pecial municipal 
judge. 

IIIn view of t he IH'OV1Slon s of Minnesota Statutes 488.05 and t he 
provisions of Section 8 of Artic le VI of t he Minnesota Constitution, as 
approved at the same election , the Edi na municipal j udge has inquired 
ns to the leng th of term of office of the judges elected on November 
6, 1956," 

Opinion 

I assume tha t M. S. 1953, C. 488 applies to the municipa l cour t of the 
Village of Edina. M. S. 1953, Sec. 488.05 provides in pa r t : 

"The judges of such courts shull be elected at the regular ci ty 01' 

village elections, for the term of four years , beginning on the first 
Monday of the month next following t heir eJection, nnd until their 
successors qualify . ••• " 

The term of office of the Edina municipal judge clected on November 6, 
1956, began December 3, 1956. On the same election date , November 6, 1956, 
the voters of the sta te adopted a n a mendment to Article VI of the Consti­
tu tion. Article VI, Section 8 now provides: 

"The term of office of a11 judges shall be six years and unti l their 
succeSSorS are qualified, and they shall be elected in t he manner pro­
vided by law by the elec tors of the state, dist l'ict, county, municipali ty , 
or other territory whel'ein they are to serve." 

The purposes and effect of said amended section were set for th in t he 
statement furn ished t he secretary of state by O. A. C. 86a-34, June 12, 1956 
11 t page 11, pursuant t o M. S. 3.21, which stated: 

"At the present t ime the judges of the supreme and district court s 
are elected for n term of 6 years, whereas probate judges and many 
municipal judges nre elected for a 4-yeal' term. 'fhe purposes and 
effect of t his section of the propo!;ed amendment are (1 ) to provide for 
a 6-ycar term for all judges and (2) to provide that all judges shall be 
elected in t he manner provided by law." 

You ask whether th is a mendment enlarged t he term of a municipal 
judge elected on the same date as the amendment was adopted by t he voters. 
Thus the question is whether the term of sa id judge is six years under the 
Constitution, as amended, or fO llr yeal'S under M. S. 488.05 nnd the Con ­
:'I titution prior to the effective date of the a mendment. 

Almost the ident ical question e3 IUC before our sup reme court. in S tule 
ex reI. Mathews v. Houdersheldt, 151 Minn. 167, 186 N. \V. 234. In that case 
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a probate judge wns elected at an election held on the same date, November 
2, 1921, that the voters adopted an amendment to the then Article VI, Sec­
tion 7 of the Constitution, substituting t he word "four" for "two" in the 
following sentence: "It shall be held by one judge who shall be elected by 
the voters of the county for the term of two four years ." Our court held that 
the term of n probate judge elected on the same day that the cons titutional 
amendment was adopted was determined by til e Constitution, as amended, 
and thus the term of the probate judge was for foul' yea rs. As stated in 
that case at p . 172: 

"Theil' (probate judges ) election and the adoption of the amend­
ment were coincident. The Governor's proclamation and certificates of 
election issued merely made a t'ccol'd of what had been done by the 
electors whose votes gave vitality to the Hmendment and conferred 
office upon the s uccessful candidatcs." 

Thc court al so snid at p, 171 that thi :; I'cllsoning would apply even more 
strongly jf the amendment had read "term of otlicc", which is thc Janguage 
of t he nmendment adopted on November G, 105G, 

The term of office of the municipal judge elected on November 6, 1956 
at the general election of the Village of Edina is fo!' six years, 

18 

Ediml Village Attol'ncy 

January 3, 1957, 

MILES LORD, 
A ttorney General. 

:!07k 

)")ower or appointment or munieipal judge. including s l)ccinl municipal judge 
cxclusively in go\'ernor . .'\,ppointee holds office for at least one yea r 
a fter appointmen~. 

F'ncts 

"The Village of Kasson has eshlbl ishcd a J\Junicipa l COUl't in con· 
Iormity with Chaptcr 488 of Minnesota Statutes of 1957, and enact­
mcnt nmendatol'Y thcreof and s upplcmenlal'Y thel'eto, (Section Nine, 
Vi1lagc Ordinance) I WH S appointcti Municipal .Judge of the Village of 
Kasson on July 21, by thc GOVClnOl', 

"Scdioll On(' of the Village Onlinalln' pl'ovides a s follow s : ' Al 
the nex t annual Village electio n thcl'e shall l Ie elecled onc judge, to 
hold offi ce fo l' a PCl'tOti of foul' yean; and until his SlI cccssor is elected 
lind qllalifi('d.' The nex t V iIlng'c elec tion :-; hll ll lIe held ill Novcmbe l', 
1968." 
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Qucs lion 

"(1) Doc:; Sect ion One of said ol'dinuncc remain in eff ect or docs 
Section Eight a nd Eleven of Article VI of the Minnesota Constitution 
supersede, repeal, and invalidate all sect ions of the Village ordi nance 
inconsisten t therewith?" 

Facts 

USection Three of said ord inance provides as follows: 'In the 
event of t he absence, di sability 0 1' death o f t he Municipal J udge, t he 
Village Council shall designate a competent pe rson to act as Municipal 
Judge from day to day. and such Special Municipal Judge s hall be 
subject t o the same rights, powers and du ties as atc herein conferred 
upon the Municipal J udge.' The Village Attorney has issued an opinion 
in the form of a letter to the Village Council and has thereby suggested 
that said Council a ppoint a Special Municipal Judge, apparently as a 
permanently seated judge." 

Questions 

"(2) Has the Village Counci l the power imd a uthority to appoint 
a Special Municipal Judge, permanently seated, by virtue of Section 
Three of said Ordinance, which appea rs to confl ict with M. S. 488.03 
and 488.05, and Sections Eight and Eleven of Article Six of t he Min­
nesota Const it ut ion 1 

"(3) Has the Village Cou llcil the power nnd authority to ap­
point a Special Municipal Judge to act frolll day to day pursuant to 
Section Three of said Ordinance, wh ich appear :;; to conflict with M. S. 
488.051 

14( 4) May proper appointive power appoi nt a temporary Special 
Municipa l J udge before the need arises , before the absence or di s­
ability of the exis ting permanent Municipal JudJ{e~? 

1l(5) If the answer to (4) is 'Yes', m Ul"l lhe tem pora r y Special 
Municipal Judge be a pract icing atto rney?" 

Opinion 

You have informed us that the municipa l COUI·t of t he Village of Kas­
son was establi shed and organized purs tm nt to 1\'i. S. 1957, C. 488 a nd you 
were appointed municipnl judge on July 21, 1!l5H by the governor . Said 
courts are establi shed by the legislature under Art. VI , Section 1 of the 
Minn. Const. wh ich provides that the leg islature may establis h "other 
courts" with jur isdiction "inferior to the district court". The leJ{isln tul'e 
provided thereunder in M. S. 1957, Section 488.03 : 

"A court of record to be known us ' the munic ipal court of ... . . ' 
is hereby establi shed in and for every * .;. >:< incorporated village, 
which has or shall have 1,000 inhabita nts 01' mOI'e, '" ~ ... in which 
......... vUlage no municipal court cxi:-;ted at the time of the taking 
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effect of Revised Lnws 1905, but no court thus established shall be 
organized until the· ... * village council so determines by a resolution 
adopted by a fou r -fi fths majority of its members , and approved by its 
mayor or president, provid ing a suitable plnce for holding its sessions, 
prescribing the number of j udges and other on1cials thereof, and fixing 
their compensation; and, in case two judges shall be prescribed for the 
court, onc thereof muy be ca lled t he 1llU11ic ipal judge and the other the 
spec ia l municipal judge." 

The resolution organizing the CO Ul·t should provide <l a suilable place 
f01' holding its sess ions", all d prescr ibe "the number of judges and other 
official s t hereof" and fix "their compensation". 

A court so organized is a state court and the municipality has limited 
powers relat ing thereto. See State ('x reI. Sim))son v. Fleming, 112 Minn. 
136, ]27 N.W. 473. Your village has only such conll'ol over the court as 
specifically conferred upon it by t he legislatu re. 

The following two pri nciples a rc impol'tun t to any discuss ion of your 
questions concerning the municipal court of the Vi llage of Kasson. (1) The 
vi llage is limi ted to the power s confen ed upon it by the legislature. (2) 
Both t he municipa lity a nd t he legi !'l latul'c a re limited by t he State Con­
s titution. Thus, once t he municipal court is organi zed, the municipality may 
not aboli sh the court . See opinion of the Atto rney General No. 178 in the 
1930 Report, p. 181, copy enc1osed. A municipal court organized pursuant 
to c, 488 is limi ted to a ma ximum of two municipal judges, one to be known 
as special municipal judge. See O. A. G. 307j , April 22, 1948 and August 
14,1950. This office ruled in O. A. G. 307i , April 17, 1052, t hat no s tatutory 
provision could be found authori zing the council of a m unicipality which 
has provided for only one municipal judge in the resolu t ion organizing the 
court, to provide a t a later t ime for an addi t ional lllunicipa l judge t o act 
as the s pecia l municipal judge ref erred to in c. 488. 

M. S. 488.05 provides : 

"The judges of s uch cour ts shall be elected at t he r egular city 01' 

village elections, for the te rm of foul' years , begi nning on the first 
Monday of the month next followi ng thei r elect ion, and until their suc­
ces~ors qualify. W hen a new cour t is Q)'gani zed more than 90 days prior 
to a r egular e lection, the governor shall appoint a judge or judges 
thereof to se rve unti l they a re elected and qua lify, and vacancies shall 
be fill ed by like appoin t ment for the unexpired te rm. In the absence or 
di sability of the mun icipa l judge and spec ia l municipa l judge of such 
court, if t here be one, t he ma yor 0 1' pres ident of the council may 
des ignat e a practicing aUol'ney to s it in place of s uch municipal judge 
from day to day. All municipal judges and special municipal judges 
shall be men learned in the law and res iden t s of the city or village. The 
salary of each shall be paid monthly by the city 01' village, fixed by 
resolution a dopted by a majority of the council of such city or village, 
approved by the mayor 01' pres iden t , and not diminished during his 
term. Where there shall be a municipal judge and a specia l municipal 
judge, the special municipal judge s hall a ct only in the absence or 
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disability of the municipal j udge, Hnd receive a s compensntion there­
for an amount pel' diem to be fi xed and paid by the council of such city 
or village; provided, that any such special municipal judge shall not be 
prohibited from practicing in th e municipal court or in any other 
court, but he shall not sit in t he trial of any ca use or proceeding 
wherein h e may be in terested, d il'cctly or indirectly. as counsel or at­
torney. 01' othe l'wise . •• *" 

Art. VI, Section 11 of the Minnesota Cons titution provides : 
"Whenever there is a vacancy in the office of j udge the governor 

s hall a ppoint in the manner p rovided by law a qualified person to fill 
the vacancy. to hold oHicc until his successor is elected and qualified. 
The successor sha ll be elected fOl" a s ix year term at the next general 
e lection occul'ring more than one y em' aiter such appointment." 

In O. A. C. 80a-34, June 12, 1956, furni shed the Secretar y o! State 
pursuant to M. S. Section 3.21 giving the purpose and efrect of p roposed 
constitutional amendments subsequently adopted nt t he election 'ovember 
G, 1956, the Attorney Genera l sta ted as to Sectio n 11: 

" Under t he exis ti ng co nsti tuiionnl provision, whe re a vucancy in 
the office of any judge is filled by a ppointment by the gove rnor, the 
appointee holds until hi s s uccessor is elected, and his s uccessor 'shull 
be elected a t the firs t annual election tJHl. t occms more than thirty days 
after the vnc:mcy sllall have happened'. The ])tlrpose of thi s sec tion of 
the proposed amendmen t is to pl'Ovidc t hat t he successor , in s uch case, 
shall be elected at the next g eneral election occllring more than] year 

a f ter s uch appointment. 

"The effect the reof wi ll be that no judge appointed to fill the 
vacancy will be r equ ired to run f or elect ion until 1 year a fter hi s ap­
pointment , instead of 30 days a s at pre:::ent." 

This constitutioll<l l p ro vis ion, of cOUl'se l controls the appointment of 
judges of the municipal court but eve n Section 488.05 gives authority only 
to the governor to fill a vaca ncy in the otnce of municipal judge w hich in­
cludes the office ca lled spec ial municipal judge. Said appointment is con­
t r olled exclusi'iely by Al·t. VI, Sect ion] 1, S UIHH. 

A r t. VI, Sec tion 8 pl'ovides Utile te rm of ofnce of a ll judges shall be 
six year s". These consti t utiona l provisions arc controlling and :lny ]lro ~ 

vision in a cha r te r , statu le 01' ol'dipance to the con tl'al'y is invalid. 

Thus, t he ieg iti lutive provision thut a lllunicipClI judge must be an at­
torney was held invalid under the Constitution li S it read before the re­
cently adopted judicia r y a mendment of 1956, State ex re I. Boedig heimer 
v. Welter, 208 Minn. 338, 293 N.W. 914. The provis ion in M. S . 488.05 t hat 
"all municipal judges a nd s pecial municipa l judges sha ll be men learned in 
t he law" was r uled unconstitu t ional by the Attol'ney General inte rpreting 
t he Const it ut ion prior to the a mendment. A ~ the legis latu r e has not 
changed this provis ion s ince the amendment, it is ~ ti ll uncon ~ ti tuti olla l. Sec 
O. A. G. 307g, December 9, 1957. 
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The t Cnl1 of office of a municipal judge elected on November 6, 1956 
or t hereafter is determined by t he pl'ovisions in t he Constitution, Art. Vl, 
Section 8, a term of s ix years , and not by the provi sions in M. S. 488.05. 
See O. A. G. 307k, ,J ll nuary 30, 1957 and Aug-li st 12, 1957. 

In answer to yOU!' fi r st question, the Const itutional pl'ovis ions control 
and the governor's appointee, pursuant to Art . VI, Section 11, holds office 
unti l the next Jrcncl'nl e lection occuring morc than one year aiter July 21 , 
1058. The person e lected at that t ime wo uld have a term of six yea r s . Your 
first question is answCI'cd in the negative. 

The s tatutory authori ty under M. S. '1 8~.05 " In t he absence OJ' dis­
ability of the municipal judge and s l>eciul Illunicipal judge of such court, if 
there be one", for the mayol' or ])l'esi dCllt of t he council to " des ignate a 
practicing attorney to s it in place of s uch municipal judge from day to day". 
is not for the appointment of an additional special municipal judge to fill 
a vacancy in the oJ1ke of municipal judge as tha t is constitut ionally xe­
strictcd to the gOVCJ'IlOI' by Art. VI , Section 11. No a uthority is given the 
village counc il in this regard. YO UI' second and third questions arc 
answered in the negative. The power given to the mayor or president of 
the counci l becomes opel"Ut ive only in t he cmergency s itua tion statutori ly 
}1I"scd bed . YOUI' f ourth que:. t ion is answcred in t he ncgutive, and thus no 
answer was reques ted for your fifth quest ion. J enclose a copy of O. A. C. 
307-j, December 29, 1952, No. 19, 1952 Report, p. 51, di scussing the mean­
ing of the te rm Hdisu bi lity". 
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MILES LOIlD, 
A ttor ney General. 

JO HN F. CASEY, JR. 

Village of Kas~on , Municipal J ud ge. 
September 5, 1958. 

Spec. Ass t. Attol"l1cy General. 

307j 

Prosecutions a nd Ordinnnces .- Offender may he g'iven jail sen tence without 
Ol)lion of paying fine; where there is no jail in village or county " jail" 
as used in M. S. 412.231 can be workhouse in adjoining counly. Prose­
cutions for violations of ordinam:es mus t be upon complaint pursuant to 
M. S. 412.861. Subd. 1. 

Stutemenl 

" Reference is made to prosecuti o n ~ of Village Ordinances bl'ought 
before a Municipal Court established pU I'suan t to M. S. A. 488, ct. seq. 
M. S. A. 4l2.861 in pill·t provides that the judg ment in favor of th(' 
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Village in an ordinance prosecution be g-ivcll fol' the amount of the 
finej and fUl'th e r, that the judgment shull direct t hat in default of pay­
ment the defendant be commitled 10 the Coun ty .Jail fol' such time not 
exceeding 90 days as the Court shall see fit. 

"This statute seems to indicate that a village cannot sentence n 
violator to a jail, without giving him the oppor tunity to first pay a 
fine. Yet M. S. A. 412.231 entitled 'penalt ies' provides that the Village 
Cou ncil can prescribe penalties for violations of ordinances not ex­
ceeding $100.00 or imprisonment in a Village or Coun ty Jail for a 
period of 90 days. 

"In addition the Village of Coon Rapids, like most villages, does 
not have a Village J ai l. Moreover, the County of Anoka does not have 
a County Jail. The Village of Coon Rapids contracts wit h the City of 
Minneapolis fOl' t he use of the Minneapolis City Workhouse for in­
carceration purposes . 

"Another problem involves oral compillints. Traffic charges arc 
usually not made by written complaint, but are oral and entered in the 
Court record." 

Questions 

"1. Can nn ordinance viola to I' be sentenced to the workhouse up to 
90 days without being permitted to pay a fine in lieu thereof? 

"2. Does a jail used by a village by virtue of contractual relations 
make this a 'Villagc Jail' w ithin the meaning of M. S. A. 412.231 ? 

'43. May a defendant be charged with traffic violations on the 
basis of oral statements entered into the record?" 

Opinion 

1. We answer this question in the aflinnative. 

M. S. 412.231 provides: 

"The village counci l shall have the powcr to declat'e that the v io­
la t ion of any ordinance shall be a penal offense and to presc ribe 
penalties theretor. No s uch penalty shall exceed a fine of $100 or im­
prisonment in a village or county jail for a period of no days , but in 
either case the costs of prosecution may be added." 

By virtue of the foregoing section, t he village counci l is empowered to 
make the violation of village ord inances punishable by fin e or impri sonment. 
See O. A. G. No. 180, 1952 Report at page 321. 

Even t hough the ordinance provides for p unishment in the alternative, 
an offender who violates such an ordinance may be given a jail sentence 
without t he option of paying a fine . State v. Stevens, 247 Minn. 67, 71, 
75 N.W. 2d, 903. 

That portion of M. S. 412.861, Sub(1. 2 which pl'ovides that judgment 
shall be given, if fol' the village, for the amount of fine, and that the judg-
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ment shall direct that in default of pnyment, the defendant be committed to 
the county jail (to which provis ion yOLl call our attention) docs not, in our 
opinion, conflict with M. S. 412.231. It has Hpplication only where a fine 
rather than imprisonment is prescr ibed, and gives the court authority to 
commit a defendant who is in default in payment of the fine. It is a co­
ercive measure to compel its payment. 

2. Coon Rapids not having a village lockup and the county of Anoka 
wherein this vi1lage is located not having a county jaiJ, your second 
question presents an unusual problem. We are not advised with reference 
to a workhouse within the county nor of any arrangement the county may 
have for incarceration of offenders sentenced to be punished by imprison­
ment in the county jail. 

It wi1l be observed that 1\1. S. 412.231 speci fies "a village 01' county 
jail". 

M. S. 610.35 provides : 

Ct ••• \Vhen a sentence may be imprisonment in a county jail, the 
offender may be sentenced to and imprisoned in a workhouse, if there 
be one in the county where he is tried or where the offense was com4 
mitted, and if there be no workhouse in the county where the offender is 
tried 01' where the offense was committed, then the offender may be 
sentenced to and imprisoned in a workhouse in any county in this state; 
provided, that the county board of the county where the offender is 
tried shall have some agreement for the receipt, maintenance, and con­
finement of the prisoners with the latter county. The place of imprison­
ment shall be specified in the sentence . ••• " 

Although the question is not wholly free from doubt, we believe that 
the provisions of these sec tions are sufficiently broad and elastic to permit 
the commitment of offenders violating the village ordinances to the Min­
neapolis workhouse. Accordingly, we likewise answer this question in the 
affirmative. To hold othenvise, would mean that your municipal court is 
not now in pos ition to order the com mitment of the type of offender under 
consideration. 

3. This question is answered in the negative. 

M. S. 412.861, Subd. 1, provides: 

"All prosecutions for violation of ordinances shall be brought in 
the name of the villnge upon complaint and warrant as in other 
criminal cases . If the accused be arrested without a warrant, a writ­
ten complaint shall thereafter be mnde, to which he shall be required 
to plead, and a wan-ant shall issue thereon . ••• " 

State v. Tworuk, 172 Minn. 130,214 N.W. 778, being the case to which 
your citation refers, involved the violation of an ordinance of the city of 
Minneapolis , and held that an oral complaint could be made and entered in 
the record because the provisions of the municipal court act of that city 
permitted it. See Note, Offenses Against the Ci ty, 36 Minn. Law Rev. 143, 
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161. But, villages come to grips with Section 412.861. Its provisions are 
plain and unambiguous. There must be compliance therewith by the 
vil1age. 
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Coon Rapids Village Attorney. 

September 20, 1957. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Ass isL'1nt Attorney General. 

477b-28 

Probate Judges-Compensation reduction-UTeI'm of office" refers to de6nite 
period of time set forth in Consti tution. 

"Laws 1957 Ex. Sess .• C. 7, provides, in part, that in counties hav­
ing a population of 35,000 and less than 50,000, the salary of the Pro­
b.te Judge shall be $9,500.00. 

"On June 11. 1957. your office rendered nn opinion t hat if compensa­
tion of Probate Judge, entitled to retain certain fees, would be reduced 
by the above law which went into eITect wh ile he was in office, then 
such chapter would not be applicable to the Probate Judge in view of 
provision of Constitution Art. 6, Sec. 7, that compensation of aU Judges 
shall be prescribed by the Legisluture and shall not be dimin ished dur­
ing t heir term of office. 

"The Judge of Probate in Polk County was r e-electcd on November 
4, 1958. His salary will be diminished on January 1, 1959 if t his 
chapter applies." 

Question 

"Since re-election of the Probate Judge resul ted in his continuance 
in office, would it be your opinion that his sa lary could not be reduced 

. so long as he continues in office?" 

Opinion 

The Minnesota Cons titution, Art. VI, Section 7, now provides : 

"Judges of the supreme court, the district court, and t he probate 
court shall be learned in the law. The qualifications of a ll other judges 
and judicial officers shall be prescribed by law. The compensation of a l1 
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judges shall be prescribed by the legis lature Hnd s hull not be diminished 
dur ing the ir term of oOice:' (Emphasis suppl ied) 

O. A. G. 347i, June 11, 1957, referred to in your lettc l', stated thut L. 
Ex. Sess. 1957, C. 7, could not reduce the compensation of probate judges 
then holding office ns Art. VI, Section 7, s upra , prohibited diminution of 
compensation "during their term of office". 

Your quest ion turns on the meaning of the following language in the 
present Constitution : "The compensation of all judges · .;. • sha1l not be 
diminished during their term of office", 

The Constitution prior to the ame ndment adopted by the vole l's on 
November 6, 1956, provided in Art. VI, Section G, that the compensation of 
"judges of the Supreme and distr ict courts • • • shall not be diminished 
during their continuance in office". There was no such provi sion as to 
judges of probate court. 

The present Constitution in Art. VJ, Section 7, applies to "all judges" 
thereunder and stutes that their compensation "shall not be diminished 
during their term of office". The " te rm of office of all judges" elected on or 
nfter November 6, 1956, "shall he six years and until their successors are 
qualified". Art. VI, Section 8. See O. A. G. 347j, January 4, 1957. The term 
of office of probate judges elected prior thereto is "n term of four years" 
as was provided in Art. VI , Section 7 of the Constitution prior to the re­
cent judiciary amendment. There appears to be no question but t hat "term 
of office" refers to the fixed and defin ite period of time set for t h in t he 
Constitution. 'V. & P., Vol. 41, pp. 369, 388-392, and Vol. 9, p. 161. 

The Missouri Constitution provided in AI·t. 14, Section 8, as follows: 

"The compensat ion 01' fees of no state, county or municipal officeI' 
sha11 be incl'ensed during his term of office." (Emphasis supplied ) 

The 1\'li5soul'i court in constru ing this provision in S tate v. Farmer 
(1917), 196 S. W . 1106, 271 Mo. 306, on PI'. 1108 and 1109 of the South­
wes tern Reporter, s tated: 

" In puss ing we note t hat it seems to be hinted that, relator having 
already served one full term beJ,:!'inn ing J anuary 1, 1911, and having 
been l'e~c lected to a second term, is bound du r ing such second term to 
content himself with t he salary fixed for hi s office when he was first 
elected thereto for his first tel'ln. It is so plain that this view is wrong 
that we but IlHUSC to state the contention and content us with so 
characterizing it. Each official term stands by itself. The constitutional 
provision forbidd ing a n increase or decrease of compensation during a 
term of office has reference to the period fixed as a term by statu te 
only, and in no wise refers to the individual who may incidentally hap­
pen to be the incumbent for more t han one term." 

The California court in People v. Burbank (1859), 12 CnI. Rep. 378, 
at p. 392, in inte rpreting the Cnlifol'nia Constitution, said: 
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U $ •• All the Constitution means by the expression 'during the 
term,' is, during the time or period for which the officer is elected. When 
the Constitution sa ys the Judge shall hold his office for s ix years, it 
means that this period of six ycurs is t he term of his office: it is that 
quantum of time assigned to him by the Constitution as his period of 
t he enjoyment of the office; and t his quantum may not improperly be 
called a term . •• 4 " 

The Montana court in St a te v. I{nig ht (1926). 245 P. 267, 76 Mont. 71. 
on p. 268 of the Pacific Rep01'tcl', stated: 

II 'Term of office' is a phrase used to describe the period of time 
during which onc l'cgularly chosen by e lection 01' appointment and in­
d~cted into office is entiilcd to hold the same, perform its functions , and 
enjoy its privileges and emoluments. The time when a term of office 
commences is usually fixed by law. 28 eye. 423." 

A probate judge re-elecled on November 4, 1958, will enter u new 
<l tcI'm of office" in January, 1959. This will be a new s ix-yea r term under 
the present Constitut ion rather than the fo rmer term of foul' years . If the 
legislature prior to this new term has reduced t he compensation to be paid 
for t his new term, the constitutional pl'ohibition against diminishing comp­
ensation dUl'ing his te rm would not be violated, the reduction being made 
prior to this new term and not during it . Your question is answered in the 
negative. 

21 

Polk County Attorney. 

December 18, 1958. 

MILES LORD, 
A ttorney General. 

JOHN F . CASEY, JR., 
Spec. Asst. Attorney General. 

347j 

Investment of Guardianship Funds-By virtue of M. S. 51.29, Subd. 2, pro­
bate court may authorize investment of guardianship funds in Min ­
nesota savings and loan associations and a lso in federal savings and 
loan associations wherever located. O. A. G. 53n, March 1, 1939, super­
seded. 

Ques tion 

May a proLate judge aut.horize a gllHl'dian to invest gU<ll'dianship 
funds in a f ederal sHvings a nd loan a ssociation (a) located in Minnesota 01' 
(b) located in another state1 
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Opinion 

M. S. 525.56, Subd. 3 (3). provides t hat a general guardian shall 
II ••• invest a ll funds not curren t ly needed for the debts and charges 
named in clauses (1) and (2) and the management of the estate, in the 
securities as m'e authorized by section 50.14 and approved by t he court 
•• • n. Such provision was first enacted by L. 1935, c. 72, Section 136; 
and the attOl'ney gencl'nl rendered an opin ion O. A. G. 59-A, March I, 1939, 
holding thereunder that Section 50.14 did not authorize the invest­
ment of guardianship funds in sav ings and loan associations. 

Although Section 50.14 has been subsequently amended several times1
, 

nonc of such amendments affect the holding of the 1939 opinion. However, 
M. S. 61.29, Subd. 2, enacted by L. 1945, c. 290, Section 5, provides: 

"Adminis trators, executors, g uardians, trustees and other fiduciar­
ies of every kind and nature, when authorized by an order of the court 
having jurisdiction, and insurance companies, fraternal beneficiary as­
sociations, cemetery associations, however organized, charitable, edu­
cational, eleemosynary organizations and trustees of governing bodies . 
of public employees' pension, benefit or relief a ssociations are au­
thorized to invest funds held by them in shares, accounts or certificates 
of savings, building and loan associations, organized under the laws of 
this state or the United States and such investments shall be held to be 
legal investments f or such fu nds . The proyis ions of this s ubdiyision are 
s upplemental to any and all other laws relating to and declaring what 
shall be legal inyestments for the persons, corporations, organizations, 
and officials herein referred t o." (Emphasis supplied) 

Manifestly, this s tatu te does affect the holding of the 1939 opinion. It 
is significant that a prior provis ion of Section 51.29 that the law should not 
be construed as granting additional power s or authority to fiduciari es was 
omitted by the 1945 enactmen t, and 32 M. L. R. 371 called attention to t he 
f act that the provisions of sa id Subd. 2 were expressly made s upplemental 
to any and all other laws rela t ing to legal investments for the named in­
vesto rs . 

"Supplemental to", as used in Subd. 2, simply means "added to" (40 
W. & P . 774) j and since such reference in Subd . 2 is to a ll the Jaws generally 
governing legal investments and not to a ny specific statute, it is well es­
tablished that t he r eference pertains to a ll laws governing the subject as 
t hey stand at the time they a re sought to be applied. See 82 C. J. S., Section 
370, at pp. 847 and 848; cf. O. A. G. 53 a, June 24, 1948 (#1, 1948 report). 
Further, there can be no doubt that t he portions of Sections 525.56 and 61.29 
ref er red to herein and Section 50.14 are all in pari materia and arc thus to 
be construed together and effect be g iven to euch. See M. S. A. 645.16 and 
annotation 25 thereto. 

Since it is apparent that the provis ions of Section 51.29, Subd. 2, are to 
be, in effect, added to t he provisions of t he otl1er two statutes, we have no 

lSCC )lurli eulll.l'Iy Su lxls. 13 (ll) nnd JoI (I) t hcl·col . IJ uusequ&:n tly lidded by L . 1939. e. 105. Alld 
L . 1939. e. 409, respectively, (o r add itional in vClltm ents Iluthorized lor g uardianship lunds. 
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hesitancy in holding that this 1946 legislation superseded our March 1, 1939 
opinion, supra, and that probate courts in this state may authorize the in­
vestment of guardianship funds in savings and loan associations organized 
under either the laws of Minnesota or the United States. 

Insofar as investing in f ederal savings and loan associations is con­
cerned, Section 51.29, SUbd. 2. contains no limi tation that investments be 
made only in associations physically located in Minnesota; nor does Section 
525.56 contain any such requ irement in regard to investment of g uardian­
ship funds in general. It s hould a lso be pointed out that Section 60.14 
specifically authorizes many investments in organizations physically located 
outside the state. I have not been informed of any other statute or probat e 
court rule forbidding such out-of-state investment, and hence both parts 
of your question are answered in the affirmative. 

22 

Benton County Probate Judge. 

December 30, 1958. 

MILES LORD. 
Attorney General. 

O. T. BUNDLIE. JR.. 
Assistant A ttorney General. 

53a 

Probate Judge&-Rf'imbursement for expense incurred jn attending annual 
meeting of state association. Probate judge deemed county officer (or 
purposes of Section 382.29, which governs as to expenses if there is an 
additional annual convention of state association of probate judges. 

"A question has arisen with regard to the proper expenses to be 
paid by the county to a probate judge for attendance at a probate 
judges' a nnual meeting. According to 382.29 of the Minnesota Statutes 
Annotated, which was passed in 1951, a ll county officers who are 
ejected may be r eimbursed for expenses in attending one annual con­
vention, such expenses to consist of t r avel, including 5c a mile for the 
use of their own cal' a nd for othel' expenses other than mileage in an 
amount not to exceed $25.00. Section 525.06 of the statutes p rovides, 
however, that judges of probate attend ing t heir annual assemblies s haH 
be paid reasonable expenses of attending s uch convention out of their 
t'espective counties. This statute wa s passed in 1935 and does not ap­
pear to have ever been changed unless t he previous law which I referred 
to has changed it." 

Questions 

"1. Does 382.29 or 525.06 aPl>iy with regard to the pl'obate 
judges' expenses? 
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"2. Does the rate of fie a mile set forth in 382.29 apply a ::; an ab­
solute maximum for all county officials?" 

Opinion 

1. The statute now coded a s M. S. 526.06 was first enacted by L. 1923, 
c. '100. The statute was thereafter amended by L. 1935, c. 72, Section 11, to 
add the last sentence and now provides : 

"The judges of the pI'obate courts shall assemble at the capitol on 
the second 'Wednesday aftcr January 1st of each year at t en o'clock in 
the forenoon 01' at such other place and time a s may have been desig­
nated at the preceding assemblage, nnd any 20 of t hem shall con­
t-ititute a quorum. When so a ssembled s uch judges shall formulate and 
adopt rules and make such revision and amendment thereof a s they may 
deem expedient confol'lnably to law, and the same shall take cffect from 
and after the publication thereof as direc ted by thcm. Such }'ules shall 
govern all the probate courts of this state, but, in furtherance of 
j ustice, the court may I'dax or modify t hem or l'clieve a party f1'0111 the 
effect thereof on such terms as may be just. The reasonable expenses 
of the judges attending such meetings shall be Ilaid by their reSI)cctive 
counties." (Emphasis supplied) 

Thus, ever since 1935 there ha s been a sta tu to ry mandate t ha t the 
county shall pay the reasonable expcnses of probate judges who attend 
such meetings, which have for their purpose the formulation, adoption, r e­
vision and amendment of the Probate Court Rules. The statute, which has 
lIot been repealed, prescribes only t hat such expenses be reasonable, which 
is a fact question. 

M. S. 382.29 was enacted by L. 1951, c. 322, and provides : 

Subdivision 1. "Any elective county officer may be reimbursed 
for expenses incurred in attending one annual convention of the state 
organization of such officers . Such expenses may include bus or train 
fare 01' mileage expense for the use of said officer's own cal' at a rate 
not exceeding five cents per mile. *" '* ... The maximum amount allowed 
any officer for aU expenses other t han mileage during anyone year 
under the provisions of this section shall not exceed $25." (Emphasis 
supplied) 

Subd. 2. I< Each county board is hereby authorized to appropriate 
the necessary amounts for such pUI'pose from county funds upon re­
ceipt of verified statements from the officials ent itled t o r eimbul'se­
ment." 

Although probate courts al'(! s late court.s and the judges thereof are 
:; tate officers under the Minnesota Constitution, Art. VI, Secs. 1 and 6, thi:; 
office has held that for certain purposes probate judges are also considered 
as county officers. For example, O. A. G. 347e, March 6, 1940, held tha t 
tinder Section 382.05 a probate judge is a county oft1ccl' and as such is r e­
qu ired to fil e written statements of his fees, gratuities and emoluments of 
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ofHce; and O. A. G. 347, June 13, 1956, held that probate judges 1\rC county 
officers w it hin the meaning and coverage of M. S. 471.61 , author izing group 
insurance pay ments to be made by t he coun t.y a s additionnl compensation. 

Section 382 .29 relates to payment of certain expenses of elective 
county officers out of county funds, and in line with the f oregoing opinions 
we hold that a probate judge could be cons idered a county officer for t he 
purposes of s uch statute. 

Thus we have befol'e us two different statutes r ela ting to paymen t of 
expenses of p l'oba te j udges incun ed in attendi ng annual mee t ings or con­
ventions. It is axiomatic t ha t effect is to be g iven to a ll s tat.utes on t he 
same subject if poss ible . State Y. Babcock, 175 Minn. 583, 222 N.W. 285; 
M. S. 645.26, Subd . 1. Further, all statutes arc p resumed to have been 
passed with deliberation and with full knowledge of a ll ex ist ing s tatutes 
on the same s ubject. County of Hennepin Y. County of Hous ton, 229 Minn. 
418, 39 N.W. (2d) 858. It is evident tha t M. S. 382.29, r e la ting to county 
officers gene rally, in no manner purports to r epeal M. S. 525.06 which ap­
plies solely to PI'Obllte judges, and t hus the latter s tutute st ill stands as be­
fore. See aml logous O. A. G. 121a-8, August 6, 1957. 

' Ve t he ref or e hold that when a probate court judge attends the annual 
J unuary meeting f or the purpose of f ormulating, adopt ing, revising Clnd 
amending t he Probate Court Ru les, the payment of his expenses is governed 
by M. S. 526 .06. l! there should be an a nnual convention of the slate or­
g aniza tion of probate judges in ilddition to the meeting prescribed by M. S. 
525.06, then M. S. 382.29 will apply in regard to payment of t he expenses 
of a probate j udge attending such convent ion . 

2. We have here tofore ruled that payment to county attorneys of thei r 
expenses in attending conventio ns is governed by M . S. 388.14 l'a t he t' t han 
by M. S. 382.29. See O. A. G. 12 Ia-8, Aug ust 6, 1957, May 17, 1951, and 
July 27, 1951. Attention is a lso directed to M. S. 375.1 63, enacted by L, 
1955. c, 364, in regard to payment of dues a nd expenses of county com­
miss ione l's in attend ing meetings of t he sta te a ssociation of county com­
miss ioners, a s well as to 1\1. S. 525.06. supra, r elating to probate judges. 
We have not been advised of any other statute relating to r eimbursement 
of expenses of specified county officer s in attending meetings of the ir re­
spective state organi zations. An ejected county officcr to whom M. S. 382.29 
a pplies in regard t o r ei mbursement of expenses for a ttend ing convent ions of 
hi s state organi za t.ion, Hnd who uses hi s ow n cal' for s uch purpose, may onl y 
be rei mbul'scd for h is mileage expense "at a rate not exceed ing five cents per 
mile". 

Wilkin County At to rney. 

March 5, 1958. 

MILES LORD, 
Attorney Genera l. 

O. T. BUNDL IE, JR., 
Assista nt Attorney General. 
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23 
The term of office of probate judges e lected on or after November 6, 1956, 

the date of adoption of the judiciary amendment to Art. VI, is s ix years 
88 set forth in said amendment. 

Questions 

"What effect has the passing of amendment No.1, in the past 
general election, relative to the length of term of Probate Judge, os· 
pecially those that were elected in ] 95G? 

"Will the six year term begin in January 1957, or will there need 
be some enabling act of the next session of the legislature necessary?" 

Opinion 

Prior to the constitutional amendment of Art. VI, adopted by the voters 
at t he November 6, 1956 election, Sec. 7 thereof provided in part material : 

"There shall be es tablished in each organized county in the State 
a probate court, which shall be a court of record, and be held at such 
time and place as may be prescribed by law. It shall be held by one 
judge, whose qualifications may be establis hed by law. The judge shall 
be elected by the voters of the county for a term of four years . " .... 
At the general election on November 6, 1956, the voters of the state 

adopted an amendment to Art. VI of the Constitution known on the ballot as 
Amendment No. 1. Art. VI, Section 8 now provides : 

"The term of office of all judges s hall be six years and until their 
successors are q\lnlified, and they shall be elected in the manner pro­
vided by law by the electors of t he state , district, county, municipality, 
or other territory wherein they are to serve." (Emphas is supplied) 

The purposes and effect of said amended section were set forth in the 
statement furni shed the secretal'y of state by O. A. G. 86a-34, June 12, 
1956, page 11, pursuant to M. S. Section 3.21. which s tated: 

"At the present time the judges of the supreme and district courts 
are elect ed for a term of 6 years, whereas probate judges and many 
municipal judges are elected for a 4-year term. The purposes and ef­
fect of this section of the proposed amendment are (1) to provide for 
a 6-year term for all judges and (2) to provide that all judges shall be 
elected in the manner provided by law." (Emphasis s upplied) 

You ask whether this amendment automatical1y enlarged the term of 
probate judges elected at the same time or after the amendment was 
adopted by the voters . 

Thus, the question is whether the term of said judges is six years under 
the Constitution as amended by the recent judiciary amendment, or four 
years under Art. VI, Sec. 7 of the Constitution prior to said amendment. 
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Almost the identical question came before our Supreme Court in State 
ex reI. Mathews v. Houdersheldt, 151 Minn. 167, 186 N. W. 234. In that case 
a probate judge was elected at an election held on the same date, November 
2, 1921, t hat the voters adopted an amendment to the then Art. VI, Sec. 7 
of the Cons titution, substituting the word 44four" for "two" in the follow­
ing sentence: " It shall be held by one judge who sha11 be elected by t he 
voters of the county for the term of t wo four years." Our court held that 
the term of a probate judge elected on the same day that the constitutional 
amendment was adopted was determined by the Constitution, as amended, 
and thus the term of the probate judge was for four years. As stated in 
t hat case at p. 172 : 

u ••• Their (probate judges ) election and the adoption of the 
amendment were coincident. The Governor's procla mation and certifi­
cates of election issued merely made a record of what had been done by 
the electors whose votes gave vitality to the amendment and con­
ferred office upon t he successful candidates." 

The effect of the adoption of the constitutional amendment of Art. VI, 
adopted by the voters at the November 6, 1956 election, is that t he t erm of 
office of all probate judges elected on or after November 6, 1956, is six 
years as provided by said amendment. 

24 

MILES LORD, 
Attorney General. 

Minnesota Pi'obate J udges Association. 

J anuary 4, 1957. 347j 

State has concurrent jurisdiction on all boundary waters. E nabling Act Feb­
ruary 26, 1857; USCA 166 ; Minn. Const., Art. II, So<. 2. 
Your letter requests an opinion concerning the jurisdiction of our courts 

in regard to crimes committed upon boundary waters and the authority of 
the sheriff to make arres ts for criminal offenses committed upon such 
boundary waters. 

Opinion 

Sec. 2 of t he Enabling Act of F ebruary 26, 1857, authorizing the 
people of the Territory of Minnesota to form a constitution and state gov­
ernment, in its portion here material reads : 

"And be it further enacted, That t he State of Minnesota shall have 
concutTent jurisdiction on the Mississippi and all other rivers and 
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waters border ing on the said State of .Minnesotn , so fal" as the same 
shall form a common boundary to said state and any state or states 
now 01' hereafter to be formed 01' bounded by the same; * ::: *." 

This provis ion is a part of the Const itution of the State of Minnesota. 
See Minn. Const., Art. II, Sec. 2. 

In construing the above constitutional provIsIOn and reviewing its 
origin the court in State v. George, 60 Minn. 503,63 N, 'V. 100, in part said : 

"It is certified that the offense was committed on a bridge which, 
at Winona, in th is state, spans the Mississippi river from the Minnesota 
side to the Wiscons in side of that rive!', and was so committed on the 
part of said bridge which is buil t upon an island in the l'ivcr. This is­
land is on the \Visconsin side of the main channel of the l'iver, 1lnd the 
waters between the island and the Wi sconsin bank of the l'lver are not 
used for navigation. >:< * * 

"It is contended by counsel for defendant t hat t he courts of Min­
nesota have no jurisdiction over this offense, I t is urged that the of­
fen se was not committed on the waters of t he l'iver, but on a permanent 
structure built on an island, and which is a part of t he island, and 
above high-water mal'k; that the state of Wisconsin has exclusive 
jurisdiction of this permanent stl'uctUl'e, .:. * ... 

U* '" (10 Some of the purposes of this conCUlTent jUl'isdic t ion are to 
enforce proper police regulations on the river, and to regulate and pro­
tect interstate traffic on and across the river, and the persons engaged 
in the same. If public travel across the river at this point was carried 
on by means of a ferryboat, there is no question but t hat this concur­
rent jurisdiction would attach during the transit across the river. The 
fact that the appliance by means of which the travel is cHrried on is 
a bridge instead of a ferryboat does not change t his rule, The ques tion 
here involved is not whethe1' the courts of Minnesota have jurisdiction 
over this permanent structUl'e on this island considered as real estaie, 
but whether Minnesota and her courts have jurisdiction over the per­
sons and moving or movable vehicles and t hings on this bridge. In our 
opinion, it is not material whether, at the time of the OCCUl'ance, s uch 
persons happen to be over the water of the river, 01' over an is land in 
the rivet', or at one side of the main channel or the other. One of the 
reasons for establi shing this concurrent jurisdiction was to prevent 
the escape of criminals on account of t he uncertainty that so frequently 
arises as to whether the act was committed on one side of the middle of 
the main channel or t he other side of it. This uncertainty exists just as 
well when the act is committed on a bridge a s when committed on a 
water craft, A tl'aveler on such bridge is usually not likely to know 
whether he is over an island or over the water, 01' on one side of the 
main channel 01' the other. In our opinion , the court below had juri s­
diction." 

From these constitutional provisions and the language of OUl' court 
above quoted, we conclude that the state has concurrent jurisdiction over 
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boundary waters irrespective of the navigable character thereof and that 
acts committed thereon which constitute a crime under our statutes may be 
prosecuted in the courts of this slate. 

The authority of the sheriff to make al'l'ests under the provisions of 
M. S. 629.40, for crimes committed within his county, is applicable to 
boundary waters the limits of which are prescribed in Sec. 484.02. 

Question 

HAre t hel'e any Federal Statutes g iving the State the right to 
exercise cdminal jm'isdiction over s llch boundary waters which are 
Federal water ways 1" 

Opinion 

Sec. 2 of t he Ennbling Act and Art. II, Sec. 2, of the slale Constitution, 
grants to the state concurrent jurisdiction ove r all boundary water s, which 
concurrent jurisdiction is not dependent upon t he question whether such 
waters are navigable waters of t he United States, The power of the federal 
govemment under Art. I, Sec, 8, of the United Stutes Constitution to regu­
late commerce in no manner impairs the sovereign rights of the state to 
enforce its laws within its geogl'uphical bounds, as well as upon boundary 
\Vatet's, 

Washington County Attorney. 

May 5, 1958. 
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MILES LORD, 
Attorney General. 

VICTOR J. MICHAELSON 
Spec. Asst. A ttol'ney Genet'aI. 

370i 

Duties of ('ounty attorney. 

.Fact s 

"Dul'ing the past twelve months Ull increas ing' number of appeals 
to the District CouTt fl'om conv ict ions of ol'dinance violations and mis­
demeanors have been filed. There has been a question l'aiscd as to who 
is res ponsible for the prosecution of t hese cases in the Justice or 
Municipal Courts and for the t rial s de novo in the District COll r t on 
appeal and for appeals to the Supreme Court, 
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' ·We have at the present time approximately a dozen such cases 
where appeals have been filed with our District Court. The municipal 
attorneys have questioned t heir r esponsibili ty in this matter ." 

Question 

4<Who has the l'espons ibility to prosecute misdemeanor cases in 
Justice of Peace courts, on appeal in t he trial de novo in District Court 
and on appeal to the Supreme Court? 

"Because of the wide variety of ques tions coming up on a pmctical 
everyday basis covering all ordinance violations and misdemeanors both 
originating in the Justice of Pence COUl' t s as well as the Municipal 
Courts, we ask for a review on 811 these matters in addition to our 
specific question. 

"This includes the trial and a ppeal of ordinance violations origin­
ating in a Municipal Court, the trial and appeal of ordinance violations 
originating in a Justice of P eace Court; the trial and appeal of mis­
demeanors originating in a Municipal Court; and t he trial and appeal 

of misdemeanol's originating in a Justice of Peace cour t . 
"Vie call your attellt ion in particular to See. 488.22 of the Min-

neso ta Statutes which provides in part: 

" , . .. misdemeanol's and violations of ordinances 01' by-laws shall 
be prosecuted by a city or village attorney and all other offenses by the 
county attorney, .' " 

Opinion 

The an:;wer t.o your specific question is that the coun ty attorney has no 
duty to prosecute violat ions of misdemeanol's in jus tice cOllrt except where 
a s tatute specifically imposes that du ty upon the county attorney. When 
a misdemennor violation is tried in municipal cou rt M. S. 488.22 applies and 
the prosecution of the case, including the conduct of any appeal to t he 
district court , is the duty of the attorney of t he municipali ty wherein the 
violation occurs. ]f a municipality has no attorney, it may hire one for this 
purpose. If the violation occurs outside t he limit.e;; of any municipality, t hen 
no one has the duty to p"osecute the case 01' represent t he state on an ap­
peal taken to t he dis trict court . The county attorney has no dut ies in such 
cases but he may in his discretion conduct sueh prosecut ions and if he does, 
he should represent the interests of the state on nn appeal taken to the 
dis trict court. Further appeals are governed by !\t. S. 8.01. See State Y. 

Sexton, 42 Minn. 154. 43 N. W. 845. 

The duties of the county attorney a re not specified in the constitu tioll . 
They are therefore entirely statutory. It has been held in other jurisdictions 
that the county attorneys have no common law duties. See 26 C. J . S:, Dis­
trict and Prosecuting Attorneys, Section 10. The duties of the county at­
torneys in this state a rc sct out genera lly in Minnesobl Statutes. c. 388, 
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which chapter has been in our law since 1860. M. S. A. :{88.05 makes it the 
duty of the county attorney to 

" ... attend upon a ll terms of the district court for (his) ... 
county, and upon a ll other courts having criminal jurisdiction for the 
preliminary examination of pel'sons charged with crime, when such 
court shall request his attendance and furnish him a copy of the com­
plaint; ... He shall draw all indictments and presentments found by 
the grand jury and prosecute the same to a final determination in the 
district court; ... " 

Prior to the constitutional amendment of November 8, 1904, this last 
clause was a general delineation of the duty of the county attorney in 
criminal cases. Before the amendment, the constitution provided that no 
person should be held to answer for a criminal offense "unless on the pre­
sentment or indictment of a grand jury, except in cases of impeachment, 
or in cases cognizable by justices of the peace." Since with the exceptions 
noted, no person could be prosecuted for a cr iminal offense except by way 
of presentment or indictment, and since the statute provided that it was the 
duty of the county attorney to prosecute a ll pI'esentments and indictments, 
a reading of t he statute in connection with a I'eading of the constitution 
made the duty of t he county attorney clear. Unless an offense was cogniz­
able by a justice of the peace, no person could be held to answer therefor 
unless by presentment or indictment. If an offense was made punishable so 
as not to be cognizable by a justice of the pease, the prosecution for a vio­
lation thercof must be by presentment or indictment and the statute made 
the prosecution thereof the duty of the county attorney. State ex reI. Erick­
son v. West, 42 Minn. 147. 43 N. W . 845. 

Then on November 8, 1904, our constitution was amended to provide 
that "No person shall be held to answer for a criminal offense without due 
process of law ... n Minn, Constitution, Art. I, Section 7. In 1905 the 
provisions in our law with I'cspect to informations were enacted. L. 1905, c. 
231. Under that act the district courts were given jurisdiction to try prose­
cutions upon informations for the crimes, misdemeanors and offenses 
specified in Section 4 thereof. Section 4 specified criminal offenses where an 
accused had been held by a court or magistrate for trial in district court. 
Persons accused of crime at that time, as at prescnt, were held to district 
court only where the offense was punishable in such fashion as to exceed 
the jurisdiction of other courts. Any crime punishable by a fine of more 
than $100 or imprisonment in excess of three mont hs was and is in ex­
cess of the jurisdiction of a justice of the peace court and a municipal court 
and was and is in the original jurisdiction of the district courts. Minn. Const., 
Art. VI, Sections 5 and 8, prior to the 1956 amendment, R. L., Section 128 
(M. S . 488.06); R. L. Section 4000 (M. S. 633.02). M. S. 610.01 defines and 
classifies crimes. It defines a misdemeanor as a crime. not a felony, the 
punishment for which is a fine not to exceed $100 or imprisonment not to 
exceed 90 days. Other crimes are either felonies or gross misdemeanors. 

So, from a consideration of the foregoing, it is our opinion that the 
language of M. S . 388.05 
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He s hall draw all indictments and pl'esentments iOUIld by the 
grand jury and pl'osecllteR the ~HIl1C to a film l rleterminntion in the di s­
t l'ict court; ... " 

must now be taken to mean tha t it is the duty of the county attorney to 
prosecute in the district court all felonies and a ll gross misdemeanors. 

All that has been said in this opinion up to this poin t has considered the 
duty imposed upon the county attorney by M. S. 388.05 a nd not otherwise. 
There are other statutes which impose the duty on county attorneys to 
prosecute certain misdemeanor cases. If a statute creating a misdemeanor 
makes it the duty of the county attorney to prosecute violations thereof, 
then it is his duty to so 1)l'OSecute. If the statute creat ing the misdemeanor 
does not expressly provide that it is t he duty to prosecute violations thereof, 
then he has no duty to so prosecute. Man y of our previous opinions have 
dealt with such statutes and this opinion in no way detracts therefrom. 1 

In this connection, however, your a ttention is invited to the fa ct that 
there are some crimes created by the legishlturc and termed misdemeanol's 
which are actually gl'OSS misdemeanors because the punishment provided 
therefor exceeds t hat which may be g iven for a misdemeanor. State v. Kelly. 
218 Minn. 247, 15 N . W. (2d) 554. It is the duty of the connty attorney to 
prosecute such crimes. O. A. G. 494-b-23, J anuary 24, 1957. 

There is nothing in the language of c. 388 which gives the county at­
torney the duty to represent the interests of the state on the appeal of 
criminal cases prosecuted by others in justice or municipal cour ts unless it 
be the language in M. S. 388.05 that he shall "attend upon all terms of the 
district court". We have not previously interpreted that language to mean 
that the county attorney has such an appellate duty.!! 

The language used in O. A. G. No. 28, 1948 Report, is convincing. 
'1M. S. A . 488.22 rel.\ds : '1\1 is demeanors ... shal1 be prosecuted by 

t he city ... attorney ... ' 

" Inasmuch as it is the duty of the city attorney in s uch a case to 
prosecute t he case in the court where it arises, it would seem to follow 
that his du ty extended to the handling of the case in a ll courts to which 
it may be appealed. It could hardly have been intended that as it was 
made the duty of the city attorney to prosecute t he case in the Munici­
pal Court, the prosecution thereof should thereafter be abandoned by 
t he city attorney in the Dist rict Court on a ppeal and t he state be witll­
out representation. 

UI t hink the statute means that where the duty is imposed upon t he 
city attorney to prosecute the case, t hat duty continues and I'emains 
with the city atto rney in all COU l'ts to which t he case may be appealed. 

10. A. G. 59a-5. May 3. 1949. February 23. 1939, Ma)' 8. 1935. July 17, 1934. DeccmbCI' 2 1. 
1933, August 30, 1932, August 6, 1925. Dee(>mber 7. 1923: O. A. G. 12 1·b. November 13. 1942. 
August 27. 1937. December 21 . 1933. MI1Y 19, 1921. J uly 28. 1916. May 27. 1915 (No. 410. 
1916 Report): O. A. G. 208g-2, December 28. 1923: O. A. G. 217b-7. October 13. 193~ (No. 
603. 1934 Report); O. A. G. 153. 1950 Re»ot1.: O. A. G. 189. 1942 Report. 

:!O. A. G. li9a-5. SCI)lcmber 15. 1948 (No. 28. 1948 Report): AUitus t 5. lH25; O. A. G. 121h. 
Septembel' 14, 1920 ; O. A. C. 779n-:;. November 20. 19:!ri. 
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"There is no provision for the county attorney to step into such a 
case when it reaches the appellate court. and it would seem bettcr that 
the attorney who represented the state in t he lower court should con­
t inue to do so. 

" It is my belief thut the courts would hold that the duty of the 
city attorney to prosecute the case in the Municipal Court follows 
through to the Distr ict Court, and that the city atto rney should handle 
the prosecution of the case:' 

Ordinarily to )lI'osccute a criminal case menns to cuny the case 
t hrough a ll legal steps necessary to its finnl determination. See 34 \V. & P ., 
Prosecute, Prosecution. 

We rule, therefOl'c, in the absence of a contrary statutory direction, that 
the prosecuting attorney whose du ty it is to prosecute an offense has also 
the duty to prosecute any appeal necessar y unti l the case is fina l1 y deter­
mined.:! 

We have seen what are the duties of the county attorney in connection 
with criminal cases. l n the interests of clarity and for the purpose of 
gathering together other of our previous opinions we will treat now wit h 
the duties of other prosecuting attorneys. 

Cases involving vio lations of ordinances are prosecuted by the attorney 
employed for that purpose by the municipality which made the ol'dinance. 
State v. Sexton, supra; O. A. C. 469-b-l, October 14, 1911. If a munici­
pali ty has no attorney it may and s hould hil'e one for the purpose of con­
ducting the prosecution. O. A. G. 159-a-5, May 26, 1931; O. A. G. 469-b-l , 
May 23, 1929. 

M. S. 488.22 provides: 

" .. . Misdemeanors and violations of ordinances 01' by-laws shall 
be prosecuted by the city 01' village attorney, ... " 

'Ve have previously held that this statute means that the city or village 
attorney has a duty to prosecute in municipal court violations of ordinances 
01' by-laws and of misdemeanors when committed within the limits of his 
municipality. If a misdemeanor is committed outside the limits of the 
municipality, the city 01' village attorney has no duty to pl'osecute :~ 

A city 01' villnge attol'ney has no duty to prosecute violutions of mis­
demeanors in just ice of the pence courts l'egul'dless of whel'c the mi s­
demeanor was committed," 

Our law does not impose a duty upon anyone to prosecute violat ions 
of misdemeanors occurring outs ide the 1imits of a municipality6 in a 

:.sM. S, 8,01: State v. Suton, IIUIJru . 

~O, A. G. 50u-b. A lwi! 28. 1949, S(!I)tcmucr Hi. I!I ·IIS (Nu, 28. IU48 RepOrt ) ; Augus t 4, 1944, 
f'CiJl'I,IIII'Y 17. 1944 (No, 70, Hl.I,1 Repo r t), l-~C UI'\lo ry 28 . 1939. Muy 8, H135. July 17 , 1934: 
0, A, C, 121 " , July ::!8. IflIG. 

"0. A. G, 5f1u ·5 , August I. 1!l4ti, Scptcn, hcr 2(i, I!J,'Ji. Jo'dll'uu, 'y US. 1!)31, Auglls t Ii, I lit!;. 

"0. A, G, Gil·a·S. May 8, 19;11:i, 
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municipal court or misdemeanors committed in a municipality in a justice 
c('urt. Several of our opinions have suggested tha t in order to maintain 
public peace and order that the county attorney and the municipal attorneys 
work out some mutually satisf actory arrangement as to prosecution of such 
cnses.7 In order to prevent a f ailure of justice we here reiterate that sug­
gestion. 

As to those violations where the law imposes no duty upon any officer 
to prosecute, we think that the county attorney or" a city or village attorney 
may in his discretion assume that duty,8 And we have previously held that 
when one does assume that duty he also assumes the duty to prosecute the 
case through all stages of the proceedings.' 

26 

Hennepin County Attorney. 

March 8, 1957. 

MILES LORD, 
Attorney General. 

121-B 

Prosecut ion of maker of written instrument in form of check but bearing 
t he words "hold until February 3, 1957", a date subsequent to the de· 
livery thereof to the payee, was not a cheek because not payable on de· 
mand and prosecution under M. S. 335.73 not warranted. 

Facts 

" 'A' issued a check to 'B' JllnUary 25, 1957. 'B' agreed to hold this 
check until February 3, 1957. The words 'hold until February 3, 1957' 
appear on the check. Ten days notice was given pursuant to 620.41 
Minnesota Statutes Annotated." 

Questions 

1. "15 the above check a check dated subsequent to the date of is· 
sue, as provided in Section 620.41 Minnesota Statutes Annotated? 

2. " In the event your answer is 'yes' would a verbal agreement to 
hold said check constitute a defense to this crime under Section 620.41 
Minnesota Statutes Annotated ?" 

O,)inion 

This section of the statutes defines two crimes. The firs t crime 
mentioned is defined in t he first sentence. Your fa cts do not come within 

'0. A. G. 69-/t·1i. AU!CU9t 6, 1926, November 2. 19.&3. December 27. 1~2S; O. A. G. 121-b, n",· 
eember 2 1, HISS. 

80. A . G. 69-a-6, Au"ull t 6, 1921i. 
90 . A. G. 69-a-5, September 17, 19.&8. 
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that definition. I therefore assume that you have for consideration that por­
tion of this section after the first sentence which appears to be intended to 
define a second or independent crime. 

The language significant to your first question is in the second para­
graph which reads : 

HThe provisions of t his section s hall not apply to 1\ check, draft, or 
order dated subsequent to the date of issue.1I 

That language refers to the ched:. In my opinion, the words "dated 
subsequent to the date of issue" mean t hi\t the date written on the check 
is subsequent in point of time to the day on which the check passes from 
the maker to the payee. The word "dated" l'eiCl'S to the datc written on the 
check. 

You refer to the instrument as a check. Is it a check? 1\1. S. 335.73 de­
fines a check thus: "A check is a bill of exchange drawn on a bank payable 
on demand. Except as herein otherwise provided, the provisions of this 
chapter applicuble to a bill of eXCha11ge payable on demand apply to a 
check." 

Was this instrument which on its face said "hold until February 3, 
1957" payable on demand? What do those words mean? It was a direction 
to the payee or to the bank on which it was drawn. The words appear to 
indicate an intenlion on the part of the maker that the instrument should 
not be paid by the bank before February 3, 1957. If his conclusion is true, 
then it was not a check because not payable on demand. It might more 
properly be desc)'ibed HS a bill of exchange. 

I fail to recognize u crime committed by the maker of the instrument. 
Enclosed find copy of O. A. G. 494-b-7, February 10, 1956, which may 

be of interest. 

27 

Pope County Attorney 

November 8, 1957. 

MILES LORD, 
A ttorney General. 

CHARLES E. HOUSTON, 
Solicitor General. 

494b-7 

Bad Cheek given in pay ment of wages. Sheriff, in attempt to collect execu­
tion on a judgment based u pon wnges, who receives a bad check 10 
satisfy the execution, cnnnot claim cri me committed which is defined in 
M. S. 620.41, first sentence t hereof. 
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Facts 

"On August 16, 1958, a judgment debtol' issued a check to the 
Sheriff of this County in payment of an execution under a judgment 
that the Sheriff wns then levying on the sa id judgment debtor. The 
check was returned for want. of funds. The check wns not pos t-dated." 

Ques tion 

" 1·lus an ofr \!nse been com mi tted under the t el'llls of Section 620.41? 
In other words is the existence of un employer-employee relationship 
between t he drawer and payee necessary in order to come within t he 
purview of the statutes?" 

Ollinion 

M. S. 620.41 defines a crime in the first sentence thereof. The second 
sentence descri bes conduct which attempts to define a second crime unre­
lated to your statement of f acts. O. A. G. 494b-7, Februar y 10, 1956 deals 
with t he second sentence. 

The elements of the crime defined in the first sentence are: 

(1) The person accused must have issued a check in payment of 
money upon a bank. 

(2) The check must have been in payment of wages to a laborer o r 
employee. 

(3) When the check was iss ued the ~lccused mus t have hud to his 
credit in such a bank H sum insufficient to pay the chcck in full upon 
presentation. 

But, t he facts stated do not show s uch si tuation. The check was given 
to the shcr iff to sutisfy an execution upon a judgment. A judgment is a 
final determination of the l'ights of parties to an action . Dunnell's Dig. Sec­
tion 4963. It is a contract. Section 4964 . If the judgment was based upon 
the wages carned, the cause of action f ot' wages merged in the judgment. 
Section 5170. So, after the judgment was entered, the judgment creditor no 
longer had u cause of action for wages earned. 

The dt'uwer of the check did not owe wuges to the sheriff. The sheriff 
was not an employee of the druwer of the check. The execution which the 
sheriff held was issued by u court. It was a writ. Undoubtedly, the writ 
('omm~mded the sheriff to lcvy on and sell the property of the judgment 
debtor. But he did something e lse. He t.ook a no good check. The sheriff gave 
up nothing for the check. He gave llot.hing and received nothing. 

In my opinion, the facts stated s how no crime committed. 

Kanabec County A ttol'lley 

September 18, 1958. 

MILES LORD, 
Attorney General 

CHARLES E. HOUSTON, 
Solicitor Gencl'al 

494-0-7 
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28 
Bad Chet=k Laws-M.S. 622.04 and 620.4 1 defi ne different crimes and ele­

ments t.hereof. 

You have ca lled attention to M.S. 622.04 and (i20.4 1. 

Ques tions 

1. When a check upon a bank is issued w i thout funds therein to the 
credit of the drawer to pay the same, which of such sec tions applies? 

2. If Section 620.41 governs, must the complaint show tha t the 10 days' 
notice has been g iven to t he issue!' of the (-heck dishonored? 

I do not know precise ly how the questions arise. I presume that it is 
upon the problem of drawing a criminal complaint. 

First cons ider M. S . 622.04. This sect ion de fi nes a "gross misdemeanol''' 
a nd states the elements t hereof. Such ele ments a re that 

1. The drawer has a n intent to defraud a not he r . 

2. He makes or u tte rs or draws the check for the payment of money 
upon a bank. 

3. He does not have sufficient fund s in or credit with such bank for 
payment of t he check in full upon its presentation. 

If t hese three elements are present, he has commi tted the crime de­
fined. 

But M. S. 620 .41 defines two different crimes. The first sentence thereof 
defin es a misdemeanor. The second sentence defines anothel' misdemeanor. 

The first sentence is confined to checks upon a bank in payment of 
wages to a laborer or employee without having sufficient fund s or credi t in 
the bank for its payment in full upon presentation. No intent to defraud is 
required. Therein i t differs from M. S. 622.04. It a pplies only to n check 
issued in payment of wages. To illustrate: It does not a pply to a check given 
in payment for t he purchase of mercha ndise. 

The second sentence defin es ano the]' crime. The elements are 

1. The check was not issued in payment of wages. 

2. It is issued upon a bank fOI" t he payment of money, 

3, The issuer does not have sufficient money or credit in the bank for 
the payment of t he check in full upon presentation. 

4. After t he issuer shall have received notice of dishono1' and 10 days 
have ela psed, he fa ils to deposit with the bank 01' pay to the party in pos­
session of t he check sufficient money to constitute payment in full. 
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Lacking any of the four elements there is no crime under this definition. 
No intent is stated as an element. It is observed t hat this does not pro­

hibit the making of a bad check. It met'ely punishes failure to make a bad 
check good after written notice. 

If the conduct shows the first three elements but does not show the 
fourth, it shows no crime. Accordingly the complaint must charge that 
written notice of di shonor of the check was given and that the offender 
within 10 days aftel' s uch notice fail ed to deposit with t he bank on which the 
check was drawn and failed to payor tender to the party in possession of 

the check sufficient money to constitute payment in full. 
It is observed t hat the one section wherein fraud is an clement is a 

gross misdemeanor, while the other two crimes are misdemeanors. 

29 

Cass County Attorncy 

December 8, 1957 

MILES LORD 
Attorney General 

CHARLES E. HOUSTON, 
Solicitor General 

494b-7 

Where statute described offc!H;c as a misdcmcanor but Imnishment provided 
for is in excess of a fine exceeding $100.00 or by imprisonment not to 
exceed one year, or both, the offense is a gross misdemeanor. 

Railroad & Warehouse Comm ission-'Varehouses-Attorney General has no 
duty to prosecute under M. S. 231.38 and 23].39. 

Facts 

liThe Commission has been informed that a certain transfer com­
pany is accepting property for storage and advertising in a number of 
publications since June, 1956. 

"This transfer company has not complied with the various pro­
vis ions required of warehousemen pursuant to Chapter 231. Minnesota 
Statutes 1953, as amended. 

"A Commiss ion inspector was about to file a complaint with the 
St. Louis County Attorney and was informed that the City Attorncy of 
Duluth handled misdemeanor cases. 

"There appears to be a contradictory penalty provision in Chapter 
231, in that Sections 231.36-231.39 calls a violation a misdemeanor but 
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provides that upon conviction a fine in various s ums from not less t han 
$100.00 nor mol'C than ~l,OOO.OO may be imposed by the court . 

" ff t he violation is a misdemeanor, then the City Attorney could try 
the case providing the fine is not morc than $100.00. If the fine is 
greater than $100.00, then it would a ppeal' that t he violation should be a 
gross misdemeanor. 

uThe complaint aga inst t he transfer company. herein referred to , 
is being held in abeyance pending receipt of an opinion from your 
office. 

"Section 231.32 also provides t hat all proceedings shall be insti · 
tuted by the Commission and shall be hl'ought in t he name of t he s tate 
and be prosecuted by t he Attorney Genera l. Thcl'cforc, the Commission 
is in doubt as to whether such action should be prosecuted by the At­
torney General or a City or County Attorney." 

Questions 

"1. Are t he viola tions herein r eferred to as misdemeanors bu t 
providing for penalties for gross misdemeanors to be tried by the City 
01' the County Attorney? 

"2. Does Section 231.32 prohibit anyone but t he Attorney Genera l 
to institute proceedings l.mdel' Chaptci' 231?" 

Opinion 

1. The offenses described in 1\1". S. 231.38 and 231.39 are characterized 
as misdemeanors but the punishment provided f or t herein constitutes t he 
offenses gross misdemeanors. State v. K elly, 218 Minn. 247. 15 NW 2d 554, 
O. A. G. 494-B-23, May 6, 1940. The City Attorney of the City of Duluth has 
no duty to prosecute gross misdemeanors. Duluth City Charter, Chapter IV, 
Section 26. It is t he duty of the County Attorney to prosecute gross misde­
meanors . Jones, Minnesota Criminal Procedure, Sect ion 3. 

2. M.S. Section 23 1.32 pl'ovides : 

"All acts or proceedings instituted by the commission under this 
chapter shall be brought in t he name of t he state and be prosecuted 
by the attorney general." 

A criminal prosecution is not an "act or proceeding instituted by the 
commission" within the meaning of this statute. 

MILES LORD, 
A ttorney General 

JOHN R. MURPHY, 
Assistant Attorney Genera l 

Rai lroad & \Vul'ehouse Commiss ion. 

January 24, 1957. 494b-2:1 
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30 
Procedure for appointment of counsel by Juvenile Court for indigent child. 

Question!; 

411. Upon the presentation of a peti tion to the juvenile court al­
leging that a child may be an independent [a dependent]. negligent 
[neglected] or delinquent child, is it mandatory on the judge to appoint 
an attorney to represent the interests of the child at every hearing 
he1d on the petition? 

"2. If the answer to question No. 1 is yes, can the child, its 
parents, or guardian waive representation in the juvenile court by an 
attorney? 

"3. Assuming that i t is the duty of the juvenile court to appoint 
an attorney and assuming that the child has no funds, but his parents or 
guardian have funds to pay the attorney, can the juvenile court, after 
appointing an attorney to represent the child, charge the attorney's 
fees to this county?" 

Opinion 

1. M. S. 260.08 contains a specification of procedure to be observed 
upon the presentation of a petition alleging that a child is dependent, 
neglected or delinquent. The second paragraph of the section reads: 

"In all such proceedings in counties having less than 160,000 popu­
lation the county attorney shall appear for the petitioner. The child 
shall have the right to appear and be represented by counsel and, if 
unable to provide counsel, the court may appoint counsel for him. The 
counsel shall receive from the genel'sl revenue fund of the county 
reasonable compensation for each day actually employed, in court or 
actually consumed in preparing for the hearing as is allowed by the 
court." 

So we see that the child has the right to be represented by counsel. If 
he is unable to provide counsel (and how many children are?), it is my 
opinion that the court should appoint counsel in appropriate cases. The 
power of the court to appoint counsel involves the duty to do so in all 
appropriate cases. When a child is brought before the court and his custody, 
future welfare and perhaps his liberty is involved, who should say that 
he needs no lawyer to see that due process of law is observed, and that he 
enjoys the rights guaranteed to him by the constitution and laws? 

The requirements of this section are jurisdictional. State ex reI. Knut­
son v. Jackson, 249 Minn. 246, 86 N.W. (2d) 234. 

Depending upon the facts in the particular case, the court may be called 
upon to make a decision of great importance. In the Knutson C8se, supra, 
the court said that "The whole tenor of the Juvenile Court Act indicates 
that the sole purpose is the welfare of the delinquent as well as the de-
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pendent or neglected chiJd." Can we suppose that his welfare will be 
guarded equally well without as with counsel ? The court in considering the 
Knutson case appears to have thought not. 

2. In Martin v. Wolfson, 218 Minn. 557, 16 N. W. (2d) 884, our Su­
preme Court, following United States decisions, said : "Except as limited by 
public policy, a pel'son may waive any legal right, constitutional or statu­
tory." But in that ca se a minor was not involved. Having in mind what the 
court said in the Knutson case, supra, on the subject of waiver, I should 
hesitate to advise that the r ight to be represented by counsel could be 
waived by a juvenile or by anyone acting in his behalf. 

3. The problem which is presented to the court when the child has no 
counsel is whether the court should appoint counsel. When the court ap­
points counsel because the child is unable to provide counsel, the s tatute 
quoted says that counsel shall receive reasonable compensation from the 
general r evenue fund of t he county. No contingency is stated. There is no 
ambiguity. All that is required is that the law be administered as written. 

Before the judge appoints counsel f or a child when his parents are able 
to pay the lawyer, I see no objection to t he court instructing t he parents to 
hire a lawyer of their choice to appear f or the child. An adjournment could 
be taken for the purpose. I t is the obligation of the parents to provide the 
child with food, clothing and ~hel ter. They must send him to school. How 
much greater then is their obligation t o see that his rights under the con­
stitution and the laws are observed ? But we did not write the law. We seek 
only to administer i t. 

31 

Clay County Attorney. 

Apri11, 1958. 

MILES LORD, 
Attorney Genera1. 

CHARLES E. HOUSTON, 
Solicitor General. 

268h 

Contributing to the Delinquency of a Minor-Formal adjudication of de­
linquency is not required for a prosecution for contributing to the 
delinquency of a minor. Such prosecutions may not be had in Probate 
Court. 

Fads 

"Minnesot.a Statutes 2GO.27 as amended by Laws 1953, Chapter 
436, Section I , 1l111kes the offense of contributing to the delinquency of 
a minor child a misdemeanor. Minnesota Statutes 260.28 appears to 
give the Juvenile Court of a county having a population of more than 
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thirty-t hree thousand (33,000) j uri sd iction over offenses oescribed in 
260.27. 

UThe opinion of the Attorney General, 133 B-66, November 17, 1944, 
seems to indicate t ha t before a prosecut ion wi ll l ie under Minnesota 
Statutes 260.27, there must fi rst be a formal adj udication by the 
Juvenile Court that t he child is neglected or del inquent ." 

Ques tions 

] . " Does the 1953 amendment remove the necessity of s uch a 
f ormal adjudication before a misdemeanor can be charged against ~l 
contributing adult? 

2. "Opinion of the Attorney Cencra l 2G8-1, March 31, 1902, scems 
to indicate t hat such p rosecution of an adul t cannot be conducted "in 
Juvenile Court before a Pt'obate J udge acting us .J udge of Juvenile 
Court. 

3. " I s the jurisdiction conferred under Minnesota Sb\tutes 260.28 
exclus ive with the Juveni le COUl't of a county having over thirty·three 
thousand (33,000) population, 0 1' is t here concurrent jurisdiction with 
t he m unicipal court 01' justice of the peace courts ?" 

Opinion 

L Under a form er statute t his office has ruled on various occasions 
that before a prosecution f or contl'ibuting to the delinquency of a minor will 
li e, there must be a formal adjud ication t.hat the ch ild is neglected or de· 
linquent.1 These rulings were based upon a statute which read: 

"In a ll cases where a child shall be found to be neglected 01' de­
linquent * * * .. any person who contributes to the negJected Ot' de-

Hnquent condit ion shall be guilty. M. S . 1049 ,260.27. 

In 1953, this section was amended so as to rend: 

"Any person who * * * contributes to t he neglect 01' delinquency 
of a child * * * shall be guilty." 1\1. S. A. 260.27. 

Th is a mendment has eliminated the requirement thut u f ormal ad­
judication of neglect 0 1' delinquency is r equired for a prosecution undcl' 
M. s. 260.27. 

2. Yes. Since writing the opinion of I\'Jal'ch 31, 1932,' we have reaf­
firmed what we sa id there. See O. A. G. 268f, October 3, 1945. 

3. In so far as M. S. 260.28 gives jurisdiction to judge:; of pI'obate to 
tl'Y viola t ions of M. S. 260.27, it is without effect. That is thc l'esult of our 
opinion of Murch 31, 1932 . \Ve held the I'e that such p rosecutions must be in 
:l court of competent cri minal jurisdiction. A t the t ime that opinion was 

10. A. G. 133- 0 ·66 , Decembe r 17, 1962 . Novembet, 17, 19·14, MUI'eli It!, Bl oiO. # :36 . Hl40 R(! \) •. u't. 
Mny 16, 1936. 
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written, Mason's Minnesota Statutes, Section 8663 (now M. S. 260.28) could 
be given effect where it placed jurisdiction in cases of contributing to t he 
delinquency of a minor in the juvenile courts of counties having a population 
of over 33,000 because Section 8637 provided t ha t the di strict courts in 
such counties were the juvenHe courts.. Pl'obate courts had jurisdiction of 
juvenile matter s only in counties having a popula tion of less than 33,000. 
Section 8641. Since then, t he stututes dealing with juvenile courts have 
been a mended, but M. S. 260.28 has not been amended so as to keep pace 
with the others. M. S . 260.02 gives t he distri ct courts in count ies having a 
population of over 100,000 exclusive jurisdict ion of a ll cases coming undel' 
M. S. 260.01 to 260.34 and to probate courts in counti es having a populatioll 
of not marc than 100,000 jurisdiction over the appoin tment of guard ia ns of 
dependent, neglected or del inquent chi ld_ren f or the purpose of t hese sections. 
Itasca County has a population of 3:1,321 , so its probate court has jurisdic­
t ion in juvenile matter s, but since our opinion of March 31, 1932 held that 
an adult may not be prosecuted in probate court for a violation of M, S. 
260.27, the prosecution must be had in a munic ipa l or justice court, 
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Itasca County Attol'ney. 

January 25, 1957, 

MILE S LORD, 
A ttol'ney General. 

JOH N R. MURPHY, 
Assistant Atto l'l1ey Genera l. 

268f 

J un k Dea lers, Pawnbrokers and Second Hand Dealers-Statute makes i t 
(1) un lawfu l to purchuse from a minor (2) un lawfu l to rece ive from 
<l minor on depos it. or 1> ledge anything of v.due as security for a loan 
of money. 

Your letter calls attention to M, S. 614.18, Subd. 1, which provides: 

"It s ha ll be unlawful fOl' any junk dealer, pawnbroker, or second­
hand dealer to purchase or to receive on depos it or pledge a nyth ing of 
va lue as security fol' a loan of money from any person under lawful 
age." 

M. S. 614 .19 then provides t hat any pen;nn viola t ing such provisions 
shall be guilty of n gross misdemeanor. 

(lues tioll 

HOoe::; Section 614.18, s ubd . J prohi bit a second hand de.llel' frO Il! 

purchasing for cash pel'so ll ul property from aminoI', 01' does it apply 
only in t he case of a ~ I edge or loan ?" 
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Opinion 

Chapter 614 of Minnesota Statutes is entitled "Offenses Against Public 
Policy" and there can be no doubt that M. S. 614.18, Subd . 1, was orig inal1y 
enacted pursuant to the general rule, founded in public policy, that by reason 
of immaturity and inexperience a minol' is incompcntent and unfit t o j udge 
t he nature of a contract and the propriety und expediency of entering into 
it, nnd that hence 11 minor is to be protected il'om the danger of an impru­
dent contract. See Dunnell's Minn. Digest, 3rd ed., Section 44 35 ; Conrad v. 
: .. anc, 26 Minn. 389, 4 N. W . 695; Folds v. Allardt, 35 Minn. 488, 29 N. ' V. 
201; Miller v. S mit h, 26 Minn. 248, 2 N. W. 942; and M. S. 512.02 Wl1ich g ives 
recognition to the general rule. 

There assuredly is as much l'ea ::;on in puLlie policy fol' t he legislature to 
protect a minor from making an outI'ight sale for cash to a junk dealer , 
secondhand dealer, or pawnbroker as to protect h im from bor rowing money 
from s uch persons and dcposit ing or pledging property as sccurity therdol'. 
Furthermore, if the statute prohibited only a pledge 01' loan t here would be 
little reason to include junk dealer s 0 1' secondhand dealers t herein, f or s uch 
persons deal largely in cash transHctions Hnd are not in the loaning business. 

The legislature did use the precise word IIpurchase" and it would seem 
clear that the phrnsc "as security for a loan of m oney" could not have been 
intended to modify t he word "purchase" but could only have been intended 
to modify the words "deposit or pledge". 

The title of an act, a l though not decisive, is properly to be considered 
in determining legislative intention. Hennepin County v. City of Hopkins, 
239 Minn. 357, 58 N. W. (2nd) 851; Cleveland v. Rice County, 238 MillO. 180, 
56 N .W. (2nd) 641 ; Bricelyn School Dis trict No. 132 v. Faribault County 
Commissioners, 238 Minn. 53, 55 N . W. (2nd ) 597; and LaBere v. Palmer, 232 
Minn. 203, 44 N. W. (2nd ) 827. Section 614.1 8, Subd. 1, was originally en­
Il cted as L. 1907, c. 228, and t he pertinent language thereof r cma ins un­

changed. The title of said c. 228 states t hot it is 

uAn Act to prohibit any junk dealel' 01' any second ha nd dealer or 
any pawnbroker or any other person from purchasing 01' rcceiving on 
deposit OJ' pledge ony goods 0 1' anything of vnlue from a minor, Hnd 

providing a punishment for a violation t hercof." 

Thereforc, huvin g' in mind the ('anons of s tatutory con ::;truclion H S fou nd 
in c. 645 of Minnesota Stututes , and particulal'ly M. S. 645.08 (1) , 645.16, 
G45.17 (I) (2) and (5), nnd G45. 18 the!'eo r, it is clea!' that M. S. GI4.18, 
Subd. 1, makes it unlawfu l f a I ' any junk dealer , pawnbl'oke l' 0 1' ~ccondhalld 

deale I' to either (1) purchase from a minor 01' (2) to receive on deposit o r 
pledge from a minor anything of vullle as secur ity f ol' a loan of money. 

Mower County ALLo l·ncy. 
November 21, 1958. 

MILES LORD, 
Attorllcy Genentl. 

O. '1'. llUNDLIE, JH . 
A s:) i ~ tanl AtI'ol'lwy l; c ll t..' 1'a1. 

G05 b-05 
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33 
Fines and imprisonm ent fur fnilufc In IJ:l y-~ us lle l1 sioll of senteUt:c. 

F8CtS 

In 1942 R. was convicted of the crime of having in possession an un· 
sea led raw beaver pelt. Sentence wa~ imposed by the court H S follows: 

"Jt is considered and adjudged by this court that you, Foster Root, 
as puni shment fol' the crime of having in yom' possession an unsealed 
raw beaver pel t in closed season, of which you have been duly convicted 
on your plea of guilty, pay a fine of $50, 01' if such fine be not paid you 
be imprisoned at hard labor in the county jail of I tasca County, Min­
nesota, for a period of s ixty (60) days . Pl'ovided, however, the execu­
tion ~md operation of tJlis s entence me and shall be suspended until the 
20th day of August, 1943, on condition that in the meantime you be and 
remain of good behavior, refl·ain from furt her violation of a ny game 
law or any other laws of the Stule of Minnesota; pay the fine in in­
~talments of at least $5 a month commencing on or before the first day 
of October, 1942; report to t he county attorney of this county or to the 
COUl't from til)le to time if and when you are so directed, and report to 
this court on the 20th day of August, 1043, at 10:00 in the morning, 
then and thCL·C to <tbide by s tich further dispos ition a ::; t he court shall 
make in the matte r. 

"It will be understood thc fine ins talments are to be paid t o the 
Clerk of thi s Court, at the courthouse in this county." 
The defendant paid $15 to the clerk and no more. 

Quest ions 

"Can the altel'native s ixty day jail £entence sti ll be imposed at this 
lale date, 01' is there an applicable s tatute of limitations which our 
;<; iudy has not di sclosed? 

"If there is an applicable statute, which procedure should be fol­
lowed to r emove these cases fl·om the record? 

"What procedure could you sugges t to obtai n such t·esults?" 

Opinion 

In such sentence a stay of execut ion follow s the word " Provided". The 
execution of the sentence was sus pended until August 20, 1943. The con­
dition of the stay was tha t t.he defendant (1) should obey the law, (2) pay 
the fine and (3) report to the county attorney or to the court (no time for 
the reports being stnted) and repolt back on August 20, 1943. 

The facts stated fail to show that the matter came before the court the 
second time on August 20, 1943, Hnd ] a F.sume that the case was not t hen 
considel·ed by the court. 
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M. S. 104 1, (ilO.:J7 WilS the Inw I"('iat ing- t.o !5 l1 s pcns ion of sentenco in 
fo rce when the sent.ence was imposed. ' Vi thin the limit.lltions thc l"o stated. 
the court. had p O \\' ( ' 1" to :-; tay execution of sentence. The in tent of thi s section 
a ppea r s to he noL t he cu ll ection of ;,l fin e but t he refol"mat ion of the accused. 
The defendant was not placed under t he s upervi s ion of a probation officer. 
lI e was not placed under t he s uper vis ion of the stnte board of parole (M. S. 
1941, 6.10.38 ). The period of s uspens ion exceeded t he te rm of imprisonment 
imposed a nd the cour t having f a iled to execute t he sentence it would ap­
peal' t hat the sentence has been t r ea ted by t he cour t as indefini tely sus ­
pended . 

The statement of facts mai,es 11 0 complain t of the conduct of the de· 
fendant since conviction except tha t he did not pay his fine. So the problem 
a ppears to be onc of revenue only. If the court had acted in due time, the 
fine could have been collected fOl' thwith or the defendant immediately im­
pl'i soned, but to wa it j G years a nd then seek to impJ"ison a ma n who has not 
s ince misbehaved seems to me not in the bes t in te rest of g ood govel'nment 
and I doubt that t he cour t has the powel' to act in t he matter n ow. 

During the l if e of a judg ment an execut ion the reon ma y iss ue. M. S. 
550.02, but not after the lap se of morc than 10 yea rs . M. S . 550.04. 

In my opinion yo ur first ques tio n r equil'es a nega tive answel·. 

My answer to t he second quest ion is tha t noth ing is to be done. The 
case is a s dead as you can make i t. 

A suspended sentence contempla tes a follow· up. The re comes a time 
when litig a t ion emiR. 
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Itasca Coun ty Attorney. 

June 26, 1958. 

MILES LORD, 
Attorney Gener a l. 

CHARLES Ie , HO USTON, 
Solicitor Gene ral. 

1 99b-~ 

Plea of nolo contendere do('s not exis t under our s tatute. State v. Kiewell, 
166 l\1 inn. :102. 207 N. W. 6,16. 

In your let ter you s tate that you desire an opinion relative to the type 
of plea tha t may be made by a defendant when chal'ged with having com­
mitted a misdemeanor. 

Question 

Maya defenda nt plead nolo contendere 01' Illll s t he plead e ither gui lty 
0 1' no t g uil ty? 
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Opinion 

M. S. 630.11 specifics the ]Jl'ocedm c f or Hl'l'nignment and the picas w hich 
nUlY be entered which arc either guil ty or not guilty. Of course, in addition 
to these, jf the fncts walTant, he may plead [ ormel' conviction or acquittal. 
If he refuses to plead, a pIca of not guil t y s hall be entered. M. S. 630.34. The 
statute relating to record of a plea, M. S. 630.38, makes no mention of a 
plea nolo contendere. 

Our Supreme COtll't held in Sta t(' ", I{ie well, 166 Minn. 302, 207 N. \V. 
()4G, that under our s tatute there iti no plen of no lo contendere. 

The procedure on the matte r of pl ea is the salnC on a charge of fe lony 
01' misdemeanor, s ince H person may be accused by indictment of t he com· 
mission of a misdemeanor. 
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Gl'Unite F'alls MunicipHI Court. 

January 17, 1958. 

M ILES LORD. 
A Homey General. 

CHARLES E . HOUSTON. 
Solicitor Gene ral. 

EDUCATION 

307c 

School Uistricts-Chllllg'e from CO lli ili on dis tricl to independe nt dist rict. 
If vote is aflirmatil'c on (IUes tion to chan ge from common to inde llcndenl 
dis trict , officers of new independe nt di s trict s hall be elected at same 
meeting. This meeting may be adjourned to a time a nd day certain, if 
imposs ible to conduct elect ion of oUicers on same day. to conclude the 
bus iness for which mee ting was called. 

Facts 

You state that Dis lricl No. 587 Henncpin COlmty( the Eude Bl'own 
School) is contempla ti ng a chan ge from a Common School Dis tl'ict to an 
Independent School Dis tr ict. -You point out tha t. a numbel' of questions 
have arisen under the statute involved, L. 1957, c. 947, Art. Ill , Scction 5, 
because the re are from 1,500 to 2,000 votcrs in thi s distl'ict and the »olls 
will be open an "overlapping" time for the duy and night s hifts . 

Ques tions 

1. "If the people of t he distl'ict cust an affi rma tive vote fuvo ring 
the conversion of t he Common Sc hool Dis lrict to an Independent School 



98 EDUCATION 

District at the annual meeting, must they at this same meeting elect 
their school board members who 'shall serve for terms expiring on the 
third Tuesday in May next following the election on which date a 
regulal' annual election shall be held in the manner provided by law'? 

2. " Is it mandatol'Y that the school boul'd be dccted at t he meeting 
at which the voter s dec ide they want to convert from a Common to an 
Independent Dis trict. 01' may the people of t he di strict postpone the 
election o f the school b081'd and call n s pecial meet ing f or that purpose? 

3. "If a special meeting cannot be culled for the purpose of elec t­
ing the BCHl'd aftcr the people have dec ided that they want to conver t 
from a Common to nn Independent Dis trict, what is the remedy '!" 

Laws of 1957, c, 947, Art icle III , Scc tion 5 provides the pl'ocedu rc fa!' 
t.he convers ion of a common school dis trict to un independent school distr ic t. 
The provisions of the s tatute applicable to yo uI' inquiry al'e a s follows: 

"Sec, 5, Subdivis ion 1. If :o; ix a i ' 1Il0 l 'C res ident frceholdcrs of a 
comlllon di s tl'ict. des ire to cha nge t he ol'g:l lli zution of the il' dist rict to 
an independent dis tl'ict , they may cn ll [01' a vote upon the question 
at the next annual mecting by fllinK a petition 1he l'(>(01' with t.he clerk, 
1n the no t ice fo r t he meeting, th e clerk s hall include a statement that 
t he question will be voted upon at the mt>et ing." 

" Subd, 2, At the annual mee ting, if a majority of the votes cast 
on the question favor t he conver s ion to un independent di sh 'iet, a board 
of six members shall be eleded. Nominations may be made from the 
floor of the meeting and elec tion shall be by secret bullot , . ,II 

" Subd , 3, 1f the organization of t he di strict is changed ffom 
common to independent at the meeting, the cler k shall fOl't hwith notify 
the auditol' and the commiss ioner, 

"Subtl , 4, As of the date of election, if a majority of votes cast 
on the qu(' stion favol ' t he conversion to an independent di stl' ict , the 
class ification of the dis trict is changed from common to independent. 
Title to a ll t he property, I'cal and pCJ'sonnl, of the common district 
passes to the independent di st l'ict and all cU J'J'ent outs tanding con­
tractual obl igat ions , including t he bonded indebtedness , if any, of t he 
common dis tl'i ct. toge the l' ,\lith any legally valid and enfol'ceable claims 
agains t the common di st rict are impo~ed on the independent dishict." 
(Emphas is supplied,) 

The Education Laws COlllmission in it s Hcpol't to tilt' LeJ.d slut urc 
('ommented on the forego ing s tatute :1 :-; foll o \\' ~: 

"This section l)ro\'idl':O; ft)!, th ... c1C'clioll of II. new boul'd at the ~ Ullle 
meeting. This changes the present idea of requiring another meeting tu 
elect officers. Present law is in 122,30, Subdivi sion '!''' (Emphasis 
supplied.) 
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In view of til<' forcgoinK, your fir~t quest ion i5 answel'ed- Yes . The 
s t~llutc l'cqllil'e~ an eleclion of dis t rict oOiccrfl a t the same mee ting at which 
the people vo te on the quc:'ition of convcl':;: ion if a majority of the votes ('aRt 
on the ques t ion favor t he c-olwl'rs inll to ;.t n independent d i ~ triC't . 

2. Clearly. no spec ial election is lll'ovided for. The new officers of the 
independent di stl'ict arc to be elected at thi s same meeting. Cfr. statute 
and Committee Comment quoted above as well 3 !'> difference in prior statute, 
Section ]22.30, M. S. A., Subd. 4, repealed July t , 1957. 

3. In your th ird question you ask what is the remedy if a special meet~ 

ing cannot be called for electing the board of the new di s trict. 

I n the event that it s hou ld becolll.e imposs ible to conduct the election 
1'01' the officers of the independent distri ct on t he same day and following the 
vote changing t.he distric t to an independent di strict fl'om a common dis­
tric t, the meeting may be adjourned to a time and day certain to conclude 
t he bus iness fol' which the meeting was called. See McQuillin, Municipal 
Corporations , (3rd Ed.) Sections 13.38, 13.39; 78 C. J . C. 730j State v. 
S mith. 22 Minn. 218, 223 on adjollrnment. 
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Commiss ione l' of Educa t ion. 

December 12, 1957 

MILES LORD, 
A ttorney General. 

FRANK J . MURRAY, 
Spec. Asst. Attorney Genera l. 

166D-la 

School Dis tricts-Consolida tion-"Elee tors r{'s ident in whole land area" 
rerers to and incl udes only those elec tors res ident in land a rea contained 
in ap ilfoved plat. 

You refe r 10 M. S. A. 122.018, S ubd. JO ( L. 1957 c. 947, Article III , 
Se('lion :~, Subd. 10 ) . 

Ques tion 

"Does the term 'e lectors resident in the whole Jand area' include 
all of the vote r s in the district affec ted , 01' only the vot er s who r eside 
on the land included in the plat 1" 

Opinion 

M. S. A. Section 122.018 sets f orth the procedure for t he consolidation 
of school di stricts . Among othel' provisions the statute provides for the 
adopt ion O J' rejection of a plan of consolidation a s proposed in the plat 
approved by t.he commissioner and by t he boards concerned, see Subdivi· 
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s ia ns 7, 8 . a nd fJ o f Section 122 .01 8, a nd iJ the pia l con ta ins la nd area in 
any di s t r ict not Cl1 l itlcd to ;)ct nn approval 0 1' reject ion of t he pla t by action 
of its boa rd, res idents of s llt' h lanrl Are a lIla y approve OJ' reject t he plat 
by 11 11 election, see Su~d . 10. 

II is cJea l' h om t he firs t IHiI'agTaph of Subd . 10 wh ich r eads as follows : 

"1£ a n approved plat contains land urCH in a ny d istrict not entitled 
to a ct on approval 01' r ejection of the plat by act ion of its board, the 
pial ma y be approved by t he r es idents of s uch land urca within GO 
days of a pprova l of pla t. by commissioner in the following manner: .. , II 

that the election shall be conducted only in the Ja nd urca contained in t he 
pla t in n ny di s t r ict not entitled to act on t he pla t by action of its boord. The 
provision in Subd . 10 that t he county supel'in temlent sh a ll call an election 
" in t he whole land a rea", is a requi re ment tha t a n election sha ll be conducted 
a lone t ime in a ll parts of the hlDd al'ea conta ined in the plat app r oved by 
t he com missioner wher e a board is no t en t itled to ac t in orde r tha t such 
Jand a rea wiII vo te as a s ing le un it , 

Consequently . we a re of the opinion tha t the te rm " electors r esiden t 
in the w hole hmd area" as used in th is s ta t uLe, Subd, 10, r efe rs to and 
includes only e lec1o l's reside nt on land incl uded in the pla t , 
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MI LES LORD, 
A t torne y Gene ral. 

FRA N K J. MUR RAY, 
Spec, Asst. Attorney Genera1. 

W inona County School Boards A Uo l'neys, 

March 5, 1958. 166-1'3 

County boa rd m il)' pro('et'd by resolution to ins t itute dissolu t ion pr o­
ceedings only whe n a school dis tri ct has held no school within t he 
d is t rict for two years a nd has made no provis ion fo r the education of 
its pupils for two years. 

You refe r to l\'linnesota Stu lu les 1957, Section 122,01 7 and state the 
fo llow ing-

Facts 

" A s mall rural school di stri ct composed of five 01' s ix sections of 
land sold their school ho use a n umbe r of years ago a nd there has been 
no school held within the di s tr ic t fo r more than two years, The school 
d istl'ic t mninta ins its identity a nd has the us ua l schoo l boar d which 
has made ulTangements with ad join ing d is t r ict to take t heir childl'en to 
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their school fot' which the dis trict pays tuition rates in ~lccOl'dance wilh 
the agreement reached. These arrangements are made by the school 

board and the fund s arc school funds rai sed by usual taxati0l1 methods 
within the distl' ic t." 

Ques t ions 

"Whether the actions of the school bO~H'd are such that it can be 
said that they have 4 madc no provision for the education of its pupils 
for two years't and whether under the fucts a s s tated here the county 
board can proceed by resolution as provided under (A) of subdivision 
2 of the above quoted s ubject. 

"The Act Hppal'cntiy makes 110 s pecific provision fol' notice to be 
given if the pI'occedings are under (A) subdivis ion 2. Subdivision G of 
the law provides fO l' notice of proposed hearing for such meetings as 
may be ca lled pursuant to a certification by the clerk under' (C) sub­
division 2. Can it be inferred that s imilar notice should be given jf 

proceedings are unde rtnken under (A) s ubdivis ion 21" 

Opinion 

The pertinent pUI·ts of Section 122.017 he re involved al'e as follow s : 
"Subdivision 1. Any district, whether part of an a ssociuted distrid 

0 1' not, mny be dissolved and the territory be attached to other di stricts 
Or become unorganized telTitory by proceeding in accordance with this 
sec t ion. 

USubd. 2. Proceedings under thi s action may be instituted by: 

"(a) Resolution of the county board of the county containing the 
greatest land area of the district proposed for dissolution when sllch 
di strict has held no school within the district for two yea rs and has 
made no provision for the education of its pupils for two yen!"s. 

"(b) Petition executed by a llla jOl' ity of the resident freeholde r's 
of the district proposed fol' di ssolution addressed to the county boa l'd 
of the county conla ining the gre.atest land al'ea of t he di s tJ'ict. 

U(c) Certification by the clerk of the di strict proposed for dissol u­
t ion to t he county board of the county containing the greatest land 
urea of the di s trict to the effect that a majority of votes cast at an elec­
tion were in fnvor of dissolving the distri ct." 

Under Subd, 2 (a) of this statu te, before a county board may proceed 

by its own resolution to ins titute dissolution proceedings: 
(A) A di strict mus t not have held school within it for two years, and 
(B) The distl'ict must have made no provis ion for the educat ion of it s 

pupils for two years. 

Unless both (A) nnd (B) are present, the county board may not proceed 
upon its own r esolution under Subd, 2 (a). H ere only (A) is present, Under 
the facts stated above, provision hHS been mnde for the education of the 
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pupils of the di strict. Consequently, yO lll' first ques Uon is answered in the 
negative. 

Enclosed is a copy of a prior opinion, O. A. G. JUGE, January 30, Hl50. 
In view of the foregoing, your second C'Jue:;tion requires no answer. 
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Grant County Attorney. 
November 18, 1958. 

MILES LORD, 
Attorney General. 

~'RANK J. MURRAY, 
Spec. Asst . Attorney Gencml. 

166-E 

Where dissolution and attachment a r e s ubject to reject.ion or appeal, dis­
tricts proposed to be di ssolved should hold annua l meeting and make 
tax levy. 

You request an Attorney Genel'al 's opinion r egurding the annual meet­
ing in common school districts which nre in the process of dissolution or 
subject to inter locutory orders which have been i ~sued by county boards Hnrl 
become effective July 1 or later. 

In your letter you refer to an opmlOn O. A. G. lOGE-31 June 26, 1957 
and note that it was s tated there that u school district continues to exi ~t 
until the effective date of the order of dissolution. 

Question~ 

" I, Shall the annual meeting be held on June 24 in s(:hool dislricts 
which will go out of existence on July 1 or perhaps at a later dale '! 

"2. Shall the people at these annual meet ings vole a tax levy for 
the next school year? (The district may not be in existence for the next 
school year and there may be no school maintained wit hin such fo rmer 
district .)" 

O)linion 

Your letter does not set forth facts pertaining to a particular school 
district and is in the nature of a general inquiry. 

M. S. A. Section 122.017 provides t Ol ' the dissolution and attachment of 
school districts. Subd . 8 of the statute aut horizes a county board to make an 
interlocutory order which under clause (e) of the stntu te mus t have 
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U a proposed effective date of the ordel' not later than July 1 next 
following its issuance and not less than 45 days from the date of the 
order." 

However, this o}'der can be rendcl'cd non· effective, see Subd. 16 of the 
s tatute , depending upon t he facts in nn individual case. You are also ad­
vised that under Section 122.051 , nn appeal lies from an order of the county 
board. 

1n the event of un appeal u s talus quo would be maintained until the 
appeal could be determined (In re Dissolution of School District No. 33, 239 
Minn. 439, 60 N. W. (2d) 60). and until such determination, the districts 
intended to be di ssolved would continue in existence. 

Consequently, in any case where the effects of Subd. 16 might apply or 
where the time f01' appeal has not expired under Section 122.051, your 
questions l'equire an affirmative answer. 

We refer any district in which notice of election l'equired under Section 
122.023 has not been given a s of the date of this opinion to Subd. 1 of such 
sec tion as to the effect of the failure by the clerk to g ive notice as the 
s tatute provides. 
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Commissioner of Education. 

June 24, 1958. 

MILES LORD, 
Attorney General. 

FRANK J. MURRAY, 
Spec. Asst. Attorney General. 

166E-3 

Joint Exercise of Powers by counties. cities and villages-ereation of joint 
library and joint library board pursuant to Section 471.59 authorized 
for counties and municipalities that do not already have perpetual 
library board. 1\1. S. 134 .07. 134.09-134.15, and 375.33 discussed. 

Facts 

Hln an area where two counties (01' perhaps more) are planning 
to organize joint library sCl'vices under an agreement as provided for 
under M. S. 471.59 (Joint Exercise of Powers) there are two sizable 
cities already supporting puLlic libraries, and two snmBer villages also 
supporting libraries." 

Ques tions 

1. May the counties proceed under Section 471.59 and may the 
ci ties and villages, as well as t he counties, be parties to the agreement 
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and tax themselves separately for the library se rvice, and pay the ir 
librnry fu nds into the general treusul'Y of the joint Iibral'Y service? 

2. Can the agreement creating such joint libra ry service create t he 
library board to govern the service in such a way thnt the members of 
the board cons ist of appo in ted }'cpresentatives from the various con­
tracting counties and the cities ; such as three r epresentatives from cHch 
county and one r epresentative each from the two ci ties ? 

3. Can such joint boa rd , containing members from both cities and 
counties, be delegated in the agreement those powers which arc com­
mon to city and county l ibrary boards ? 1£ so, how should t hi s provision 
be phrased? 

4. Could the agreement creating t he joint librHl'Y designate t hat. 
certain joint librury board members be druwn il'om certain cities in the 
counties s igning the agreement even if the cities a re not separate con­
tracting parties? 

Opinion 

By virtue of M. S, 120,07, the State Board of Educat ion administers 11 11 
Jaws l'elating to libraries; and under Section 120.11, all fllnctions, powers 
and duties formerly vested in the State L ibrary Commission Hnd its ap­
pointees Hre vested in, and exer cised by, the State Board of Educat ion. Sec­
t ion 120.19 specifically provides : 

"The state depart ment of education shull give advice a nd insb'uc­
t ion to t he managers of any public hbrnl'Y and to the t rustees or agents 
of any village, town, or community entitled to bol'l'ow fl'om the collec­
t ion of books upon any matte r pe rta ining to the orga ni za tion. mainte­
nance, or administra tion of libraries. It s hull ussis t, by counsel and e n­
couragement , in the form ution of libra ries where no libra ry ex ists a nd 
may send its members to aid in organizing the sume 01' in improving 
t hose a lready es tabli shed." 

The submitted facts be ing gene l'al in natmc, yOU L' ques tions are s us­
ceptible of answer only in a genera l w~l y. 

1. 1\1. S. A, 47 1.59, S ubd . 1, provides : 

"Two or mOI'e govern mentn l units , by agreement entel'ed into 
t hroug h act ion of thei r gO\'e rning hodies, may jointly or cooperative ly 
exe r cise a ny Ilower common to the contracting parties or any s imila r 
IJOWCrS, including those which arc the Same except fol' the te lTi tol'ia l 
limits within which they may be exercised. The terlll 'g ove l'l1lllc llta l 
unit' a s used in thi s section includes every city , village, bOl'ough, county, 
town, and school district , and othcl' poli t ical subdivis ion." (Emphasis 
supplied) 

What power s, then, do counties. (' l tiCS and villages, acting singly and 
lhrough t heir govel'ning bodies , possess in regard to Jlublic libraries ? Thll t 
is the key to determining t he avn ilabili ty of Section 471.5!J. 
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In so far a s c ities and villages arc concerned, M. S. A. 134.07, Subel. I , 
Ilrovides that "The governing body of any city 01' village may establish a nd 
maintain a public library " · for the use of its inhabitants" and (except in 
cities of the first class which nr c restricted to a one mill levy) moy levy an 
annual tax of not morc than five mill s f or its library fund. Section 134.09, 
Subd. I , then provides: 

"When ;tl1y s uch library or rending room is established . except in 
any city of t he first class operating under a home ru le charter, the 
mayor of the city or pres ident of the vill:.lge, with the "1)))l'ov81 of the 
council, s hnll appoint a board of fhe. seve n or nine directors, but not 
more t han one of whom s ha ll at a ny time be n m embel' of s uch govern­
ing body, s uch appointments to be made prio r to the til's t meet ing of 
such libn1l'Y board af ter t.he end of the fi scu l yeu r. If nine ure appointed , 
three sha ll hold office for one year, three f Ol' two ye~\I's a nd three for 
three year s . U seven me mbers be appoin ted , t hree s hall hold office for 
one yeur, two fol' two yea rs, and two f or threc ycu rs; if five be ap­
pointed, two s hull hold oflice for one yea r, two f or t wo years, and one 
for three years. The number of d irecto r s on the board shall be deter­
mined by resolution 01' ordinance a dopted by the counci l. All t e rms shall 
end with t he fi sca l yea r . Annually thereafle r s uch mnyor or pres ident 
sha ll a llpoint for the term of three yenrs und until their s uccessors 
Qualify a s uflicienl numbe r of directors to fill t he places of those whose 
term or terms expire: ' 

Section 134.09 applies to all villages excep t t hose which have adopted 
Optional Plan B 0 1' C, 111 s uch villages the council itself adminis ters the 
public library. See M. S. A. 412.621 a nd 412.791. 

'rhus, Inn's unn t to Section 471.59, S ubd. 1, any two 01' more cities and/ or 
vi llages wh ich have no t a lreud y es tabli s hed a free public library and ap~ 

pointed a library board, may by agreement of t heir governing bodies 
es tabli sh a j oin t library and appoint a joint lib rary board , t he members 
of which a re d ivided a mong the contmding parties as t hey may agree. 
Where a l1lunic ip~\ 1 governing body has, however, already exercised its 
I)OWCr of es tabli s hing a public library and has nppointed a library board 
purs uant to e ithCl' Section 1311.09 or n compara ble cha r te r provision, then it 
has no p OWCl' to th ere~\fter es ta blis h anothcr public lib rary , The power has 
been exercised a nd is gone except in the case of villages adopting Optional 
Plans B or C purs uan t to M. S. A. 412.551. I a m aware of no other provis ion 
in J\'Iinnesota Sta t utes authorizing n govel'ning body 01' t he voters to di s ­
solve an existi ng public libra ry or its boa rd Hnd to the rcnfte l' participate 
in the es tub lis hme nt. of a joint lib r ill'Y. See t hil'd Piut of our opinion 
O. A . G. 285-B, March 6, 1942 a nd our opinion O. A. G. 285-A, June 6, 1947, 
copies e nclosed. The 1942 opinion s uggesl.S t hat t hi s wou ld be a prope r 
subject for legis la ti ve considera tion. It s hould al so be noted that by virtue of 
Section 134 .11, an exi s ting libra ry board, rathe r t ha n t he gove l'ning body of 
the municipality, has exclus ive control ove r allllloneys in t he library fund imd 
ove r the conduct of libnll 'Y bus in e~s, and t hus l he exi s ting libn.ny board ma y 
do what is neceSSHI'Y and prope r in admini~te ring s uch powers . 



106 EDUCATION 

In so fa r as counties are concerned, M. S. A. 375.33 provides: 

j'Subdivision 1. The county board of any county may establis h and 
maintain, at a location determined by the board, a puhJic library for 
the free use of residents of the county, and may levy an annual tax of 
not more than two mills on the dollsr of a ll taxable prOpcl'ty which 
is not already taxed for the support of any free public library and all 
taxable property which is s ituated outside of any city or village in 
which is situated a free public libra l'Y. The proceeds of this tax shall 
be placed in the county library fund. 

"Subd. 2. Jf such county library be not otherwise established, 
upon petition of no t less than 100 freeholders of the county. the county 
board shall submit the question of the establishment and maintenance 
of a free public library to the voters at the next county election. If a 
majority of t he votes cast on s uch question be in the affirmative, the 
county board shall establish the libnll'Y and s hall levy annually a tax 
for its SUPPOlt, within the limits fixed by subdivis ion l. 

"Subd. 3. If there be a free public library in t he county, the 
county board may contm<:t with the board of directors of s uch library 
for the use of s uch library by residents of the county, and may place 
t he county library fund under t he supervision of s uch library board, to 
be spent by such board fo), the extens ion of the free use of the library 
to residents of the county. If there be mOl'e than one such free public 
library in the county the county board may contract with one or all 
of such library boards for s uch free service if in it s judgment ad­
visable. 

"Subd. 4. If no free public library in the county is available for 
use as a central library of the county sys tem, the county board shall 
appoint a library board of five directors. The term of office of these di­
rectors is thl'Ce years, and each director shall hold office until hi s 
successor is appointed und qualifies . Of the directors first appointed, 
two shall hold office for thl'ee years, two for two years, and one for one 
year from the third Saturday of July following their appointment, a s 
specified by the county boa rd ; and thereafter the directors shall be 
appointed for a tel' III of th ree years . This board of directors shull have 
the powers and duties of a board of directors of any free pub1ic library 
in a city 01' village and shall be governed by the provisions of sections 
134.09, 134.11 to 134.15." (Emphasis supplied ) 
And M. S. A. 134. 12 provides : 

"Subdivision 1. Any board of directors IllUy admit to the benefits 
of its librury persons not res iding with in the municipality under l'egu­
liltions and upon cO lldili on ~ as to payment and secul'ity pres(,ribed by it. 

;·Subd. 2. T he boul'd may contl'Uct with t he county board of the 
county in which t he library is s ituuted or the county board of an)' 
adjacent county, 0 1' with the gO\'c rning body of any neighboring town , 
c ity, or vi1lage, to loan book s o( t he library, e it her s ingly 01' in tl'Hveling 
libraries, to residents of the county. town, city, 01' village. 
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"Subd. a. Any ~ lIch coun ty bOl-ud a t' govel'ning body muy contract 
with the board of directors of any fl ee puhli (' library for the usc of 
t he library by t he residents of the ('Olm ty, Lown, city, 01" village who 
do not have the usc of a free lib ra ry upon the terms nnd conditions 
~l S those granted r es idents of the city or village WhCl'C the library is 
located, and to pay such board of directors an annual amount therefor. 
Any such county board or governing body may establish a library 
fund by levying an annual tax of not more tha n two mill s on the dollar 
of a ll taxable property which is not already taxed for the support of 
any free public li bra r y and a ll taxable proper ty which is s ituated out­
side of any city 01' village in which is situated a fl'ce public library." 
(Emphasi! supplied) 

Both statutes were last amended by L. 1951, c. 217, and are comple­
mentary. Subd. 3 of Section 375.33, relating to a contract between the 
county board and t he library board of an existing free public library in the 
county, was mandatory until 1943. L. ]943, c. 94, then substituted "may" for 
"shall", making such contracts thereafter permissive. These contracts, a s 
well as similar contracts authorized by Sec tion 134.12 and entered into 
between t he board of an existing free public library and the governing 
body of a county, town, city or village to provide books for, or the use of 
such library by t he residents of. the county, town, city or village not having 
the use of a free library, arc service contracts (see opinion O. A. G. 285-B, 
February 26, 1952, copy enclosed) and do not amount to a joint exercise of 
powers. The contracting parties are the exi sting library board on the one 
side, and the governing body of a county, town or municipa li ty which does 
not have the use of a free library on the other side. 

In view of the permissive character of such service contracts, we 
construe subdivisions 1,3 and 4 of Section 375.33 a s follows: 

(a) Subdivision 1 authorizes, but does no t require, the county board 
of any county to es tablish and maintain, at a location determ ined by said 
board, a public librm'y fol' the free use of t he l'esidents of the county 
whether or not there a re existing free public Iibl'aries in t he county, and 
to levy an annual two mill tax for such purpose against all property in the 
county which is no t already taxed for free public library purposes. Such sub­
division is s ilent about a ppointing a county library board, but t he county 
board, of course, may do what is necessary and proper to effectuate t he 
powers given therein. 

(b) Pursuant to Subd. 3, the coun ty board may choose, but is not so 
required, to enter into service contract.s wilh one or more existing library 
boards. whereby the existing library boa l'd, acting in t he nature of a county 
library board, would control the county libra ry fund for t he extens ion of the 
free use of t he existing library to county residents for the duration of the 
contract. Even though there be existing free public libraries in the county, 
t he county board may still choose t o appoint its own Jibrary board and 
maintain its own county public library. 

(c) If the county boa rd establishes a library pursuant to Subd. 1 and 
there is no existing free public library in the county avai lable as a central 
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library of the county system, then Subd. 4 provides t hat coun ty boards 
mus t appoint t heir own library boards. The legis lature then spccificall y 
provided in Subd. 4 that a county J ib!'a!'y board shn ll hnve the powers and 
duties of city and village li bra ry boards and thllt they s ha ll be govel'ned by 
t he provisions of Sections 134.09 and 134.11-134.15. 

We conceive this construction of Section 375.33 to be in accord with our 
opinion O. A. C. 285·A, May 18, 1951 , copy enclosed. 

In the light of the foregoing ,uHl!ysis of Section 375.33, it is a pparent 
lhat Section 471.59 is available to a ll county boords that have not yet 
exercised their power to establish alld ma in tai n a county library. Thus, two 
01' more of s uch count ies may by agl'cement of the ir county boards establish 
and maintain a mul tiple county libnll'Y and may crcate a joint l ibrary bO~Hd, 
t he members to be div ided among t he contracting parties a s they may agree, 

A county board which has previollsly entered into a service contract 
with an existing lib rary board is, of course, bound by such contract for i ts 
duration unless sooner released thcl'efl'om by mutual ugl'eement of the 
existing librm'y board and the county board, When such service contract is 
terminated, then, s ince the coun ty hoard has not appointed a library board 
of its own, I see no reason why it could not lik ewise enter into a joint 
agJ'eement pUI'suant to Section 471.59. 

If a county board has, however, already uneqllivocably appointed its 
own library board, t hen the situation is otherwise, for it ha s already cxel'­
cised its county library powers and created n library board having the same 
powers and dut ies and perpetual existence as municipal library boal'ds, and 
thus has no remuining power to enter in to a joint library agreement. 

Thus far we have said that the governi ng bodies of cities and villages 
which have not establis hed a free public library a nd appoin ted a library 
board with pel'petllu l existence pursuant to M, S, c,l 3t1 or simila r charter 
provi sion may ente r into a joi nt agr eement J)Ul' foi Uant to Section 47 1.59, and 
t.hat county boards in a s imilar position may do likewise, There is nothing 
to prevent one 0 1' mOre of such citics and villages (i ncluding vi llages operat­
ing under Optional Plan B 01' C, and cities operating under a charter pro­
vision permitting same) and one or more of s uch count ies from all con­
tracting together through their respective govcl'l1ing bodies f Ol' joint library 
sel'vices, since each has a comlllon or si milar power to establish a p ublic 
library and appoint a library board, 

In making the joi nt agreement, such counties and municipalities are 
t.o be guided by a ll the provisions of Section 471.59, See particularly Subds, 
2 and 3 thereof. Under the agreement the counties may each levy taxes to 
t.he extent authorized by Section 375,33, Subd. 1, and the cities and vi llages 
may each levy taxes to the ex tent authorized by Section 134,07 or their 
charter s, to support the joint libra ry. When collected, these fund s may then 
by such agreement be turned over to the joint boa rd as a joint lib ra r y fund 
to be adminis tered by such boa rd pursuant to the agreement, 

2. Pursuant to Section 471.59, Subd, 2, your second ques t.ion is an­
swered in the affirmative. 
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3. Such joint libnny board could in the agreement. be granted t he 
powers and duties enumerated in. nnd be governed by. the provisions of 
Sections 134.09 and 134. 11- 134.15. Such powers and duties , as has been 
indicated, a re common to city, village and county library boards, and the 
agreement may contain a p rovision following t he language of such statutes . 

4. If you inquire in your fourth question whether the agreement may 
provide authority for a contracting party to appoint as a lib rary board 
member one who res ides in a particular locality outs ide the limits of the 
appointing municipality, the answer is in t he affirmative. See Section 471.59, 
Subdivisions 2 and G. 

But if your inquiry is whether the agreement muy provide t hat a 
designated non-co ntracting municipality shall h~\Ve the power to appoint 
one 01' more library board members , the answer is in the negative. Section 
471.59, Subdivision 1, provides t hat the contracting parties may jointly 
exercise any power common to t he contracting parties. 
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Commiss ioner of Education. 

October 23. 1957. 

MILES LORD. 
A ttol'ncy Genera l 

O. T . BUNDLIE. JR.. 
Assistant Attorney Genera l 

285-B 

School Districts- School taxes paid by owuer in adjoining school di strict 
cannot be credited on t uition paid by resident dis trict under Section 
132.02. Under same statute s uch t axes c:lI1not. be credited on trans por­
ta t ion paid by owner or tenant. 

Facts 

" M. B. res ides on a fa rm located and s it uate in Common School 
Dist r ict No. 1845 (formerly 24) in Rock County, Minnesota. He has two 
children of e lementar y school age (grades 1 and 4) a nd during the 
1957-58 school term, both attended the Ashcreek un it of Independent 
School District No. 670, Rock County, Minnesota . His place of res idence 
is approximately 2% miles (more than 2 miles) from the schoolhouse of 
Common School District No. 1845, being the dish-ict in which he r esides. 
No transportation to any pupils is furnished by Common School District 
No. 1845. 

"His place of res idence is so located in Di stl'ict No. 1845 t hat it is 
less than 1% mi les from the Ashcl'eek uni t of Independent School 
District No. 670, Rock Count y, Minnesota, which is a consolidated school 
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district furni shing ll'llns portalion to all its pupils. 1\'1. B. is t.he tenant 
on 320 acres of land all owned by the SHm e p(' 1'50n , and adjoining, bu t 
located in t he t.wo different districts. 160 acres on which he }'csidcs i1': 
loca ted in District No. 1845, and the other JGO acres on which he is ~l 
tenant is locat.ed in D istrict No. 670. The owner of the lund tenanted by 
M. B. and located in Independen t School Distr ict No. 670 paid $158.02 
in school taxes (exc1usive of other tuxes) in 1957. While attending 
School District No. 670, the two chi ld ren of M. B. were transported by 
District No. 670 the same as all children of residents of the district. 
Independent School District No. 670 is about to bill Common School 
District No. 1845 for the tuition and to bill M. B. for t he transportation. 
It is understood by Independent School Dishict No. 670 that District 
No. 1845 is entitled to a credit against the tuition for state aids paid 
to District No. 670. The question arises in the billing as to who is 
entitled to the cledit provided in Minnesota Statutes, Section 122.044 for 
school taxes paid." 

In your letter you refer to M. S. 1957, Sections ] 32.02 and 122.044, 
Subdivisions 4 and 5. 

Question 

" Is School Di shict No. 1846 entitled to the credit for school taxes 
paid in the computat ion of the t uition to be paid by School District 
No. 1845, or is M. B. entitled to have the school taxes paid as a credit 
aga inst t l'ansportntion to be paid by him?" 

Opinion 

You have r ef erred to M. S. 1957, Sections 132.02 and 122.044, Sub~ 
divisions 4 and 5. These statutes m'e sepaJ'ate Hnd dis tinct a nd each contem­
plates a different set of circumstances. 

Under Section 132.02, the district of residence mus t pay the tuition 
(or a child who elects to attend a school located in an adjoining district but 
closer to his home than the school provided by his district of }'esidence, if 
the district of his residence provides no transporta tion for him to its own 
school. The tuition paym ent to t he adjoining district by the district of 
residence is made a Hut obligation and therefore t here is no p)'ovision for 
any reimbursement whatsoever. It is simply a ~ if the chi ld were uttending 
the school of hi s own district. 

Section 122.044, Subd. 4 covers a di scretionary rather t han an obligatory 
payment of tuition and transportation to another school district by the 
district of a child's residence where certnin facts as set out in t he statute 
are presen t . It appearing that none of the facts are present here, this sec­
t ion is not relevant to your inquiry. 

Section 122.044, Subd. 5 r efer s to the right of an individual rather than to 
t he rights or obligations of a school di strict. Under this section a n owner 
or tenant of land lying in a school di strict other than the one in which he 
r esides may send his ch ild to school in the district in which t he land is. 
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In such cnse the owner or the tenant must arrange for the tuition and 
transportation personally and upon such reasonable terms and conditions 
as are required by the district where the land lies. He then pays such tui­
tion and transportation charges as nre required by the terms of the agree­
ment he entered into and against such payment a credit is allowed to the 

, extent of his school di st.rict tnxcs paid in the non-resident district . 

If, as it appeal's from youI' faels, the children of M. B. residing in 
District No. 1845 attended the school in Distt'ict No. G70 because it was 
closer to their home, then, under Section 132.02 Distri<:t No. 1845 had the 
obligation to pay the tuition, as we undel's tand it did, and no l'cimburse­
ment ·to t he district is in such case provided fo r. That being so and M. B. 
not having personall y undertaken t he arrangements for both tuition and 
transportation as provided in Section 122,044, Subd. 5, there is no clear 
authority for any credit to him by reason of taxes paid on the land in the 
non-resident district since the statute uses the words "tuition and transpor­
tation" and not tuition or tnlllsporta tion. To determine otherwise requires 
a broadening of the statute to include, in ollr opinion, n situation that was 
not contemplated by this section. 

I am enclosing copies of the followillg opll1l0n s in which t he above 
:s tatutes have been discussed: O. A. G. IBO-D, Februal'Y 24, 1956, June 18, 
1953, May 25, 1950, September 12, 1949, Dccembet' 17, 1947 and 0, A, G. 
180-J, Augus t 28, 1947. 
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Rock County Attol'tlcy. 
November 25, 1958. 

MILES LORD, 
Attorney General 

FRANK J. MURRA Y, 
Spec. Asst. Attorney General 

180-D 

School Districts-Controlds-School board cannot rescind assigned contract 
for cons truction of addit ion to school to r elieve assignor and its Burety 
of liabilities under the contrad ~tnd s ubs titu tc lIew contractor (as­
s ignee) under separate <lJ,!reement. 

Fact~ 

Independe nt. SdlOOI Dis ll·icl No. 24 ;), of Emmons, Minnesota, cutel'ed 
into a contract for the cons truction of nn add ition to its school and later 
l'onscnted to un assigument of the ct}n t ract. It now dcs ircs to rescind the 
ass ignetl contract and enter in to u ncw agrccmcnt with the ass ignee 
upon t he sume terms and conditions as contained in the assigned contract. 
"Under such pl'ocedure, t hcl'{' mi ght he ~o l1l e advantage in thut the architect 
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would be dealing wi t h only one company and that t he compa nies would not 
both have to be bonded." 

(~ ueSlion 

"May the school board legally enter in to an ag reement wi t h the 
ass ig nee. identical in t erms wi t h t he or ig ina l contract, a nd enter into a n 
ag reement by which both part ies would be relea sed from the obligations 
of the orig inal contract and s uch cont ract cancelled 1" 

OJ)inion 

The object of H school di strict is to contl'o) and manage the schools 
within l\ certain territory. They ar c govel'nmen tal agencies with limited 
powers orga nized for educa t ional purposes and not f Ot, the benefi t or pro­
t ect ion of property 01' business in tel'ests. Bank v. Brainerd School District, 
49 Minn. 106, 51 N. W. 814; l\1okovich v. Indepe ndent School District No. 22, 
177 Minn. 446, 225 N. W. 292. 

Construction contracts made by a n independent school di strict are 
governed by C. 947, L. 1957, Ar tic le V, Section 6 (tentatively coded as 
122.461) and the proccdure outlined thcrei n must bc complied with. The 
s tatutc contains a provision t ha t 

HEver y contmct made wi thout compliancc with t he provis ions of 
this section shall be void j . .. " 

In view of thc f oregoing, the la ng uage contai ned in the case of Seim 
v. District, 70 S . D. 315, 17 N. W. (2d) 342 is a pplicable. The court said : 

<l it is wcll se ttl ed t hat when by s ta t ute the mode and manner in 
which contracts of a school di s trict 0 1' other local s ubdivis ion may bc 
entered into is limited and any o ther manner of entel'ing into a contract 
or obligation is expressly or impliedly fOJ 'bidden, <I contract not madc in 
compl iance therewith is invalid, a nd cannot ordina ril y be ratified." 

See a lso cases cited t hel·ein. 

Sec tions 574 .26 and 574.28 M. S. A. mU::it a lso be cons idered. Under 
the f ormer a bond is r equired before any contl'uct f or t he doing of any 
public work is valid. The provis ions of this s tl1 l ute apply t o school di stricts; 
see opinion 0 , A. C . 622·J -8. June 22, 1953, copy enclosed, a nd Scct ion 
574.28 M. S. A. provides in pur t: 

II • • • No 1.1ss ign I11 C!ll. modi fica l ion: or change of t he cont rac t, or 
change in the work covered thereby. no I ' any extcnsion of ti lll c f or com· 
pletion of the contract sha ll re ){':u;c the sureties on the bond." ( Em· 
phasis supplied ) 

By virtue of the la ttc r statute , the iHll'etics on t he iJond of the fil'::lt 
contractor in the casc outlined by you arc not l'cleaseu from their obliga­
tions under thc bond nor cun they be rclea sed whi le the contl'uct for con­
struction rema ins unpcl'formed a nd i ll f Ol'ce. The eft'ee t of t he ass igmnent , 
therefore, consented to by the school bo,u 'd, is solely to delegate the per -
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forlllance of the co nt ract to another, the a ss ignor, however, remaining 
liable to t.he d i~tri ct for t.he l1roper 11CI'fol'IlHlTlCC hy the assignee. 

In event the contract presently existi ng is I'esc inded, Lhe provis ions of 
Article V, Sect ion G are applicable and must be complied with by the 
school board before enter ing into anothe ), contract in the case. 
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It is ou )' opinion, therefo l'e , t ha t youI' question mus t be answered- No. 

MILES LORD, 
A ttorney General 

FRANK J . MURRAY, 
Spec. Asst. Attorney General 

Independent School Di stl'ict No. 24~ Attorney. 
November 20, 1957. JHG-B 

School Dis tricts- Obligat ion of county to rurni sh it ems and records fo r 
school distr ict s. 

Question 

"Arc the following I'epol'ts and material s a part of the bills t hat 
must be paid by the board of County COlllll1iss ione)Os fo,o t he County 
Superintendent's office: 

Repolot cnrds 
Attendance awa .ods 
Pupi l r ecol'd card s 

Census bla nks 
Testing material 
Daily program blanks and others" 

Opinion 

Section 121.10 provides as follows: 

"The board of cou nty commissioners of each county shall pay 
itemized and verified bills for postage used in officia l correspondence 
and in forwarding official documents; express, telegraph, and telephone 
charges in official bus iness; necessary bills for printing notices, cir­
culars , examina tion questions , and annual r epolots required in the 
proper grading of schools j and necessary and proper expenditures in 
connection with county graduation exercises or s uch reports and class i­
fication records as mny be required by the commissioner of education , 
together with necessary stationery in the examination of pupils a nd 
for official correspondence; also the local expense in connection with 
leachers instituteso" 



114 EDUCATION 

We al so cu ll yo ur attention to S<.'cl ioll 375.1·1 i'lL S. A. which plll'tain~ 

Lo coun ty officers. The county !'>upel"inlenrle nt. of 1'chonls is ;1 puhlic oAic' in!. 
The per tinent. part of thal !' latute rcadR :I ~ follow ,, : 

" ... The board :-; hall furni ~ h all t;Ollnt y ollin:l's w ith all books, 
statione ry, lctte l'llCuds, cnvclope~ , postage, telephone service, office 
equipment, and supplies ncccssury to the discharge of their ,'espcctivc 
duties . . . " 

A number of opin ions have previous ly been issued on ques tions tnising 
under the aforesaid provisions of sections 121.10 and 375.14 a s previously 
coded. See opinions O. A. G. 125-8-27, November 17, ] 939, October G, 1939, 
March 28, ] 950, copies enclosed. 

It appears that unde r 375 .14 the authorization goes to the items 
necessary to the orderly operat ion of the office of the county s uperintende nt, 
whereas Section 121.10 is broader in scope a nd ref e rs to the actual admin­
istration of t he schools affected as indicated in opinions O. A, G, 166-B-6, 
July 13, 1942 ; O. A. G. 125-B-27, May 31, 1933; and August 10, 1939, printed 
in t he 1940 Report of t he Attorney General a s No. 192, ('opies enclosed, 

The spec ific items that you refe r to in you I' question would seem to fall 
within the provisions of Sect ion 121.10 in tha t they pertain to the admin­
istration of the schools and do not appea t' to be mel'e ly office s upplies . 
Hence, your question requ ires an affinnut ivc answel'. 
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Comm issioner of Education . 
January ;~, 1958. 

MILES LORD, 
Attorney Gencnl.l. 

FRANK J. MURRAY, 
Spec, A ss t, A ttol'ney General 

125B-27 

School Distr icts -Taxation- Annexat ion a nd Attachmen L Lands annexed 
or attached become part of dis trict to which a nnexed or a ttached and 
taxable therein as part or di s tri ct to which annexed o r attached. They 
are not relie\'ed of lev)' made for mainh'nance fu nds prior to annexation 
and attachm ent . but if prior levy made, district to which lands a nnexed 
or attached s ha ll no t Ie,' ), a duplicate tax in year of annexat ion or 
attachment. 

Facts 

1. HW e had foul' petitioner s !:let off from District No. 40 to District 
No, 45 in September and October, These transfers were made priol' to 
the t ime that eithcl' Dis tl'ict illUde its levy." 
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Question 

"Where should these people be taxed?" 

Facts 
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2. "Several of OUI' Common School Districts llUl dc no levy at the 
annual meeting last spring. They huve now been di ssolved and attached 
to an inde pendent di s tdc t." 

Question 

A'"e they Lo be taxed in the new di:; \rict'r 

Facts 

3. "On the third of Septembe l' four petitions were granted selting 
farill s from a Common School District into the Wykoff School District. 
The Common Dis trict made no levy in June . . . The Wykoff levy was 
madc uftCl.' the petitions were gl'Unted." 

Quest.ion 

" Arc these farm s taxable in Wykoff at the present time?1t 

Comment 

"Form e rl y we used to lax individun l petitioners in the district 
where they we re a ssessed on May 1 even though later in the year 
they had been transferred to another district 

"Now we get infol'lnntion t ha t the land s hould be taxed in the 
district where it was Jocllted at the time the levy was made." 

You a lso state that you a re citing the aforementioned situations, 
], 2 and 3, a s specific cases. 

Opinion 

Your letter indicates that. no bonded indebtedness is involved in any of 
the fact s ituations outlined by yo u and that.. the tax levy which you ref er 
to in each case is one tha t when made wiII be solely fat" funds necessary 
for the conduct of the schools and to meet t he I,,·oper expenses of the dis­
tricts. In none of the CHses mentioned \Vat' a levy mude for the above purposes 
prior to the annexation and ult'lchmenL. 1n one ins tance (Ques tion No. 3) 
a levy has been mude SUbSe(llient. to the detnchm £' nt and annexation by the 
di strict to which the land wns annexed. 

Upon un an llexution ulHj upun ,III uttu..:iIlIlCll t, lhe ullncxeu Or attached 
land becomes u part uf the dbtd cl tu which it is unne:-.:ed 0 1· att8ched nnd 
thereafte r taxable H:i par t of the l<ltte,· dis t ,.ic t as the case may be and 
s ubject to any proper tux levy when afterward s Illude therein as a par t of 
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the district. See opmlOn O. A. G. 166C, September 5, 1957. This rule, that 
the annexed or attached land is subject to a proper tax levy in the district 
to which the land is attached or annexed, is limited in the following in~ 
s tance: In event n valid tux levy has been made for the above purposes 
in the district from which the Jand was dehlched 01' in the di strict dissolved 
prior to the detachment and annexation or prior to the dissolution and 
attachment, the dissolved or detached land is not relieved of such taxes 
previously and va lidly lev ied. 

L. 1957, c. 947, Arlo Ill , Section 1, Subd , 6 specifically pl'ovicles that 
in the case of de tachment and annexation: 

" ... Such property is not by virtue of the orde r relieved from t he 
payment of any tax levy the retofore made by the disb'ict from which it 
is detached, . . ." 

and in the case of di ssolution and attachment, an opinion O. A. G. 519M, 
November 15, 1956, copy enclosed, states: 

and 

"The tax levies apply to property in the dis trict on the day of the 
levy," 

" . . that t he audito!' must extend the taxes on all tt\xable property 
which was within the district at the time of the levy." 

These taxes shall be collected a s the law p)·ovides. However, in such 
event and in the year in which the annexation 0 1' attachment is made, the 
distl'ict to which the land is later annexed or attached shall not levy a 
duplicate tax coveJ"ing the amlexed or attached land. State v. Republic Steel 
Corporation, 199 Minn. 107, 271 N, W. 119. We are enclosing copies of 
opinions O. A. G. 519M, August 13, 1948, October 13, 1950, September 5, 
1950 and November 15, 1956, on the subject of the effect of a prior valid 
levy in such instances. 

Upon applying the foregoing to your s pecific questions, they are 
answered as follows: 

1. In District No. 45. 

2. Yes. 

3. Yes. 

Commis~ioncl' of Education. 
November 27, 1957. 

MILES LORD, 
Attorney General. 

FRANK J. MURRAY, 
Spec. Asst. Attorney General 

51 n-l\'1 
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44 
School Dis trict-Eminent Uomain Proceedings by-Awards-F'uture ins tall· 

ments of special a ssess ment levied by "mage before commencement of 
proceed ings are )luyablc out of gross award to landowner and county. 
County is co llect ing agent for villag"e . 

I"nds and Ques tions 

" 1. Where a school distr ict. condem ns lund in a village s ubsequen t 
to the co ns t ruct ion of <l public imp rovement by sHirl village and w hich 
land pdol' to said condemnation has been specially a ssessed for s uch 
improvemen t, payable in fu ture a nnua l in stallments, and where t he 
check for the award of damages for t he taking of such la nd so s pecially 
assessed is madc payable to the County of Washington a nd the land 
owne r involved, may the County deduct the entire amount duc fol' 
future ins tallments f OI' s uch improvem ent fro m said award check? 

"2. 01' is the County e n titl ed to collect, for t he be nefit of the 
village, only t he s pecia l a ssess ments due at the time of t he tak ing by 
condemnation? If yes, is t he school di s trict then liable fo r t he fu ture 
unpaid specinl a ssessments ? 

"3. May t hc eommiss ione l's making the award for damages take 
into conside ration the public improvement and s pec ial a ssessm ent by 
e it her ded ucling t.he totnl spcci ~' 1 asses sm e nts agoains t t he land for a. 
net a wa l'd tu the lund ownel', 0 1' mus t the commiss ioners award dam­
ages on the bas is of the enha nced value of the land by virtue of t he 
improvement and thc reby requirc the land owner to pay the tota l 
spec ia l a ssessment from hi s award?" 

Opinion 

1, 2 . It is a ssumcd f ot' the purposes of thi s opinion that the entire 
1)I'Opel'ty is being taken in the condcmn.ation l)l'oceeding and that the check 
is la rge enough to pay t he whole a ssessme nt. Further, thi s opin ion is 
limited in its a pplication to the precise s ituation presen ted. 

A sc hool dist rict excl'ci ses its cm ine nt dOln a in power under and PUI'­
suant to th e te l'IllS and provis ions of .M. S. Chapter 117. See L. 1957, c. 947, 
Art. IX, Sectio n 3. A v illagc lc vies specia l a ssessments agains t benefited 
proper ty fat' p ublic improvemcnts pUl's uant to M. S. A. 429.06l. 

I n the s ituat ion presented, the public improvement hud been made a nd 
the property nssessed by t he v illagc at. some l ime pl' iol' to commencement 
of t he condemnat ion proceedings by the school d is t ri ct. Since, at the time 
the condcm na tion petition was filcd, t he a ssessme nt was alrendy a l ien on 
t.he benefited proper t.y (M. S. A. 429.0G1, Subd. 2), this op inion is written 
on the a ssumption that t he ca se of Indepe nde n t Consolidated School Di~ trict 
No. 27 \ r. Wa ldron. 24 1 M inn. ;)26, 63 N. w. (2d) 555, is di s tinguished on its 
fucts . Howevcr, due to t he ralher broad dicta in the Waldron cuse, its 
applicability may ultimate ly have to be detel'mined by the cou r t. 
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The meas ure of damages foJ' the taking of land by a school district 
f01" school purposes is the true, full, and fair market vulue of the land at 
the time it is taken. In rc Oronoco School District, 170 Minn. 49, 212 N. W. B. 
And in making their award, the commiss ioners are presumed to have taken 
into consideration nIl of the factors which determine such value, including 
among other cons iderations the presence of abutting public improvements. 
Of course, the public improvement may Ot' may not in a given si tuntion 
increase the market vulue by the amount of the assessment therefor, but 
that is the la ndowner's ri sk. 

The s ubmitted facts indicate thul at the time of making the award, 
there were future installments to be paid on the a ssessment. The village 
making the public improvement is (!ntitled to sniel payments. Manifestly, 
it would be inequitable and contr':U'y to the concept of just compensation for 
the landowner to retain the entire award, based partially on the presence of 
a public improvement, when he had not paid in full (or s uch improvement. 
Conversely, it would be ineq uitable and contrar'Y to the concept of just COm­
pensation for' t.he condemnor school di strict in such situation to pay t he 
(uture a ssessment installments in addition to paying the fu ll award of 
commissioners. How, then, is the village to be paid? 

The key factors to consider are (1) that the village had an existing 
lien against the land for the payment of the future installments at the time 
t he condemnation proceedings were instituted, and (2) that an eminent 
domain proceeding is in the nature of a fOl'ced sale wherein the landowner 
is considered as the grantor and the condemnor as the grantee and the 
award represents the cons ider'a tian. See the 'Valdro l1 cnse, supra, and cases 
cited therein . 

The title to the land acquired by eminent domain proceedings passes 
when the award is paid 01" seclIred and in all cases rela tes back to the date 
of fi ling the award. See Dunnell's Minnesota Digest, 3rd Ee1., Section 3016 
and citations thel"Cin, Thereafter the condemnor school district is the 
owner, 

Under Section 429.061 , the a ss(!ssment roll is ordinarily transmitted by 
the viJIage clerk to the county auditor and the assessments are extended 
on the tax lis ts of the county. The owner of the land then pays the assess· 
tnent in annual ins tallments to t he coun ty treasurer along with his taxes. 
The county thus ordiJUlI'il y ac ts as the collecting agent for the village. 
Subd. 3 of the said s tatute al so g ives the owner the right to pay to the 
county treasurer the entire amount of the assessment remaining unpaid at 
·any t ime at his option. 

By virtlle of t'Ond c lllllinl-( the land and paying an award which repre· 
Bents the entire vulue of the lJl"operty, and by making the award check 
payable to bo th the county and the said landowner-grantor, the condemnor 
school <li s tl'iet ( the new owner ) has in effe l"t elected to pay the entire amount 
of the a SSessment l't: nudning unpaid. Therefore, if the county is the col ­
lecting ug'cnt fo)' the vi llage, it should deduct the entil'e remaining UlHount 
due for stich improvement from t.he Hward check, 
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3. it mighL be a rg ued thu l the cOlll llli Rs io ncn; arc to make a sC}laralc 
award of damages to each person or ent.ity having an interes t in one specific 
pa rce l bccHlise o( the lang'uHsrc in M. ~. A. 11 7.08, re lating to duties of 
commis~ion {' r :; . which prov ir1 c~: 

-' $ " $ Wi thout unreasonable delay they :s ha ll make a separate 
assessment and aW8,"d of the damages whic h in t he ir judgment will 
r esult to each of t he owner s of the la nd by I'eason of such taking . '" .... 
However, Cha pte r 117 conte mplates tha t one conde mnation petition can 

include a number of pal'ce ls of land wh ich t he condemnor r equires fo,' the 
particular public purpose ; and we cons true t he above quoted phrase in 
11 7.08 to r efe r to a separate award for eac h parce l. Cert ainly, the statu te 
ca nnot con template or require t hat the commiss ione rs firs t a scertain the 
total award f or a parcel, the n consti tutc a judicial a nd fact-finding body 
to determine the title 0)' the seve ral in tcr ests in s uch parcel tha t each party 
to the condemnat ion proceeding may hu vc, a nd then a ttempt to divide the 
award acco rdingly , That is not t he comm on a nd acce pted practice in 
condemnation proceedings nor is it a r easonable interpretation of the 
statute, and the courts have not so interpl'eted it. With the a bove quoted 
lang uage in the s ta t ute, our courts have un iforml y held that condemnation 
proceedings are in l'em aga ins t the land rat her t han in personam agains t 
the owner s and tha t hence U gross a wu l'd is p roperl y made. Kaffka v, 
District Court of Ramsey COtlII t.y, 128 Minn, 432, 151 N , W, 144; Katrka v. 
Davidson. 135 Minn. 389, 160 N. 'V, 1021; Peterson v. Cit.y of Minneapolis, 
175 Minn. 300, 221 N, VI/. 14 ; Seubloom v. J(rier, 219 Minn. 362, 18 N. W. 
(2d) 88 ; Stemper I'. County of Houstoll. 187 Minn. 135. 244 N. W. 690. 

The legislatm'e did amend Section 11 7.08 by L. 1953, c. 751, to provide 
tha t when the state acquil:es prope l'ty the commissioncrs s hall m ake scp­
a rate wa rds to the owner a nd to the lessee ot' tenant of each pa rcel, but 
s ti ch provis ion dnes not pe l-tn in to t he instant ~itl1at i on. 
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Washington County Attorney. 

November 25, 1957, 

MILES LORD. 
A ttol'ney Gencral. 

O. T. BUNDLIE, JR.. 
Ass ista nt Attorney General. 

817-0 

Certificates of indebtedness issued by school dis tr ict under authority of 
M. S A. 275.12 on facts stated may be used for purpose of reconstruct­
ing Illayground and football field, On facts s tated. an election is not 
needed to authorize issue of such certificates of indebtedness. 
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Fad", 

" l nt! (~JJendent Schoul iJ i:-;\r id. No. 6Hl , of Aurora, Minnesota, has 
an athletic field a nd playgr ou nd on a certain piece of property, and 
al so ha s a footbal! fi e ld and pluyg l'ound un o the l' property of the 
School Dis trict. The footba ll fi eld needs complete I'cconstl'uetion nnd 
repair. 

"The Board in tends to cons t ruct a new foolbH lI fi eld on t he other 
site presently used fO l' athlet ics a nd playg l'ou nds. It also intends to 
use fund s f rom the buildi ng and rehabili tation f und for thi s project, 
since its bu ildings arc not in need of repair or rehabili t ation. The Board 
als o in te nds to iss ll e 3 year CC l' t ificutcs and to re tire the same out of 
monies levied for t he building and .oc habilitation fum!," 

Ques tions 

"May the Boa l'd, not presently needing money f or the rehabi lita­
tion, reconst ruction, 01' moder ni za t ion of its buildings : 

"1. 'Use fund s provided for by 275.12, Subdivision 1, for the 
purpose of reconstructing its playgrounds and football field l' 

412 . 'Issue Certificates of indebtedness a s provided in said sec­
tion-which Cer t ificates s hall not exceed an amount greater than 
$10.50 per capita , or be due and payable no t later than 3 years after 
issuance-without a vote of the electors of the District a s provided for 
in Minnesota Stat utes, 1957, Chapter 475'!'" 

Comments 

"Chapte t' 796, Lnws of Minnesota, 1057 [ M, S. A. 275.12], Sect ion 
J , provides for the issuance of Certi fi cates of Indebtedness, payable 
not later than 3 years after issuance, und not exceeding at anyone 
t ime, an amount g l'eatel' t han $10.50, pe l' capita, f or rehabilitation a nd 
r econstruction 01' moderni zation of school huild ings hy major l'Cpail'i' 
01' changes therein. 

" My interpretation of these la ws is that the Board has authority 
to issue Certificates of indebtedness f or t he rehabili tation fund , and 
t ha t the word school buildings, a s used in Chapte r 790, includes pluy­
g)'ou nds and ath let ic field and that such Cer t ificates may be issued 
without a vote of the electo l's a s provided fo!' in M. S. 1957, Section 
475.58 (6), w hich prov ides fol' l he iRsunnce of obliga t ions without an 
e jection, if so provided for by la w." 

Opinion 

M. S. A. 275.12, S ubdivi sion 1 establ h; hes a lte rnat ive limits f or tax 
levies in school di s tricts . Category (a) forbid s t he levy of n tax g rcater t han 
$315 pe l' resident pupil unit in average daily a tte ndancc plus levies for 
payment of bonds plus inte res t thereon. 
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Category (b) forbid s lcvic:- in excess of specified Slims per capita ac­
cording to the populat.ion of the district and other specified factors. If the 
dish'iet makes a levy greuter in amount than permitted by clause (a) but 
not greater than permitted by clause (b), at least $3.50 per capita must be 
placed in the building and rehabilitation fund. Thi s fund s hall be used only 
for the re11abilitation or cons truction or modernization of school buildings 
by major r epair or change or payment of bonds or certificates of indebted­
ness issued for that purpose. Such purpose does not include ordinary 
current maintenance, replacements or repairs . Certificates of indebtedness 
issued for this purpose may be issued for three years . They must mature 
not later than tht·ee years after iss ue. The total thereof at anyone time 
shall not exceed $10.50 pe l" capita of population . 

[f the distric t has no buildings needing rehabilitation, reconstruction 
or modernization, the board may determine that fact by resolution and use 
the money in such fund for other authorized school purposes. 

So we see that by the express terms of this law, if the appropriate 
resolution is adopted, your first question requires an affirmative answer. 
Since the district has no buildings needing rehabilitation, reconstruction or 
modernization, if the board by resolution so determines, then the law says 
that the dis tl"ict may usc the money in the fund for other authorized school 
purposes. The language is plain . There is no reason to doubt what it means. 

The authority to iss ue the certificates within the stated limitation 
appeal"S to exist. 

Section 275.12 contains no requirement for an election. Certificates of 
indebtedness are not bonds . This subdivision permits certificates of in­
debtedness as described to be issued. Such certificates do not and should 
not pledge the fuIl faith and credit of the district. They are payable out 
of the building and rehabilitation fund. Such certificates should state in 
plain language that they are payable only out of such fund. In that event 
they should not be cons idered obligations of the dis trict. 

M. S. A. 475.51 defines the word Uobligation" for the purpose of c. 475. 
It means "any promise to pay a stated amount of money at a fixed future 
date, regardless of the source of funds to be used for its payment." 

In view of the fact that such certificates are payable only from such 
fund, and they are not general obligations of the district, I see no need 
for an election to authorize their issuance. See Drown v. Ringdal. 109 Minn. 
6, 122 N. W. 469, Nafta lin v. King, 252 Minn. 381, 90 N. W. (2d) 185. 

MILES LORD, 
A ttorney General. 

CHARLES E. HOUSTON, 
Solicitor General. 

Independent School Dis trict No. 691 Attorney. 

June 17, 1958. 519M 
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46 
School District may not. acquire a schoolhouse s ite by a contract for deed. 

L. 1967, c. 4]7, without force after July 1. 1968. 

Questions 

H(1) U the voters of an independent school district duly authorize 
the purchase of land for an additional schoolhouse site under Section 
125.06, Subd. 2, Minnesota Statutes as amended, can the voters of the 
district by a separate vote on a separate Ques tion authorize the pur­
chase of such additional schoolhouse s ite by a contract for deed the 
terms of which are set forth in the question voted upon and which would 
provide for payment of the purchase price in equal, annua l ins tal1mcnts 
over a period of years with interest at a specified rate? 

H(2) If the voters of the District aut horize the purchase of an 
additional schoolhouse site or if the school board has the power and 
authority to purchase the s ite without the vote of t he vo te rs of the 
district, can the school board of the independent district, without the 
vote of the voters of the district, purchase t he site under a contract 
for deed which would provide for payment of the purchase price in 
equal, annual installments and interest on the unpaid principal balance 
from time to time? 

"(3) Since Chapter 417 of the Laws of Minnesota for 1957 amend­
ing Section 125.06, Subd. 2, Minnesota General Statutes, remains effec­
tive by its terms only until July I, 1958, will the provisions of Chapter 
947 of the Laws of Minnesota for 1957 which repeal Section 125.06 
become effective July 1, 1958 so a s to repeal Sec tion 125.06 and make 
the provisions of Section 5 of Article V of Chapter 947 of the Laws of 
Minnesota for 1957 applicable to the purchase of schoolhouse sites by 
independent school di stricts and specifically to enable school boards of 
such districts to purchase schoolhouse sites without a vote of the 
voters of the district? 

"(4) U the answer to the immediately preceding question is in the 
affirmative, will the board of an independent district have the power 
after July I, 1958 to purchase, without the vote of the voter s of the 
district, an additional schoolhouse s ite by contract for deed providing 
for the payment of the purchase price in equal, annual installments 
with interest on the unpaid balance from time to time 1" 

Opinion 

1. M. S. 1963, 126.06, Subd. 2 provides : 

UWhen authorized by the voters at a regular .. . election or at a 
special . .. election called for that purpose, it may acquire necessary 
sites for school houses, or enlargments or additions to existing school­
house sites ... " 
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M. S. A. 122.041, 1957, c. 947, Art. V, Section 5. 
Subdivision 1 provides : 

"When fund s are availab le therefor, the board may locate and 
acquire necessary s ites of school houses or enlargements, or additions 
to existing schoolhouse sites ... " 

It is observed t hat this subdivision does not require an election. 

L. 1957, c. 947, Art. IX. Section 9, purports to repeal Section 125.06, 
~upra. But see opinion O. A. G. 83E , Aug us t 26, 1957, copy enclosed. 

The people by their vote cannot change the law. M. S. A' I c. 475, 
provides the only method by which the dis trict may become indebted and 
that method is by 8 bond issue. The ordinary contract for deed reserves 
the title to the la nd in the vendor. His in teres t is that of an equitable 
mortgagee and the purchaser , in equity, is the owner and the equitable 
mortgagor. The contract creates a debt of the purchaser to the vendor. A 
school district may not mortgage public property. Nor can the school 
distr ict own property subject to a mortgage or lien. So the first question 
requires a negative answer. 

2. For the same reasons the answer to the second question is "no". 
3. After July 1, 1958, unless the legislature shall in the meantime 

extend the effect of L . 1957, c. 417, such law will no longer be effective 
and M. S. 1953, 125.06 will then be repealed by L. 1957, c. 947, Art. IX, 
Section 9. Thereupon full force will be given to M. S. A. 122.041, Subdivi­
sion 1. See opinion O. A. G. 83-E, March 7, 1958, copy enclosed. 

For the reasons stated in answer to the first question, the fourth ques­
tion is answered in the negative. 

47 

MILES LORD, 
Attorney General. 

CHARLES E. HOUSTON, 
Solicitor General. 

Independent School District No. 295 Attorney. 

April 9, 1958. 622i-ll 

School Board-Independent School District-Resignation. Appointment and 
Elections. Appointee 011 school board to fill vacancy caused by resigna­
tion of member holds office until next annual election in May, at which 
t.tme there shall be an election to fill unexpired term of member who 
resigned and also an election for full term commencing on July 1 next 
following such election. 

• 



• 

124 EDUCATION 

Facts 

"In Independent School District No. 693 of St. Louis County, 
Minnesota, a member of t he Board of Education, whose term would 
expire on July 1, 1958, resigned in January, 1958, and P. was appointed 
by the Board to fill the vacancy." 

Questions 

1. "Whether P . holds office until the annual election on the third 
Tuesday in May. 1958, or whether he holds office until July 1, 1958, 
which would have been the expiration of the te rm of the former 
member?" 

2. uJf the person elected by t he Board holds only until t he third 
Tuesday of May. 1958, must some one be elected at the anm181 election 
on the third Tuesday of May. 1958, for the balance of the term from 
the third Tuesday in May until July 1. HI5S, and must some one al so 
be elected on the t hird Tuesday of May, 1958, to s ucceed such short 
term member to take effect on July ], 1958?" 

Opinion 

You are referred to M. S. A. 122.036, Subd. 4 (Article V, Section I, 
Subd. 4, c. 947, Laws 1957) and Section ]22.037, Subd. 4 (Article V, Section 
4, Subd. 4, c. 947, Laws 1957). 

Under the provisions of Suhd. 4 of Section 122.037, the person appointed, 
P., will hold office only until the next annual meeting or election in May, 1958. 
See opinion O. A. G. 161-A-25, February 16, 1945, copy enclosed. At that 
time the ensuing vacancy shall be filled by election for the unexpired term 
of the person who resigned in January 1958, which te rm under the facts 
submitted ends July I, 1958. 

At the same election in May 1958, under the provis ions of Subd . 4 of 
Section 122.036, a member shall he elected to fill the vacancy on the board 
caused by expiration on July 1, 1958, of the ful1 term of the member who 
resigned in January 1958. 

Commissioner of Education. 
F ebruary 6, 1958. 

MILES LORD, 
A Horney General. 

FRANK J. MURRAY, 
Spec. Asst. Attorney General. 

161·A·25 
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48 
School Districts-Health-School Board may provide for free inOculation 

of its s tudents with Salk vaccine. 

Question 

Maya school board furn is h and pay f ol' Salk vaccine fO I" inoculu lions 
of its s tudents ? 

Opinion 

Yes. The re is no quc:stion that a school board hU!:i a prope r inte res t in 
the health of its students a nd t hat it may do what is reasonably necessary 
to protect the heal th of its s tudent body and to prevent the spread of disease 
among its student body. to the end that the school board w ill be enabled 
to carry out its educational function s. Bright v. Beard, 132 Minn. 375, 167 
N. W. 501 ; State v Brown, 112 Minn. 370, 128 N. W. 29·1; S ta te v. Zimmer­
man, 86 Minn. 353, 90 N. W. 783. The rendering of medical se rvice to s tudents , 
however, is not the proper function of a school boal·d. McGilvra v. ScatHe 
School District, 113 Was h. 619, 194 P . 817, 12 A. L. R. 913. It is apparent 
that the two propositions just s tated may seem to be in conflict when 
applied to a particular factual situation. The Attorney General has pre­
viously stated the dis tinction between the two propositions a s follow s : 

... . . where the test or treatment is for the benefit of the particular 
child treated, the cos t cannot be borne by t he school district. But in 
accordance with opinions formerly rendered, if the tes t or treatment 
was for the benefit of other ch ildren than the one tested or treated, 
then it is an item which the school di strict may properly bear." 

Opinion O. A. C. 159-B-7, March 10, 1943, copy enclosed. 
In an opinion, O. A. G. 159-B-7, February I , 1950, copy enclosed, the 

Attorney General held that a school board could properly pay for the expense 
of an immunization program fol' students whose parent s were unable to pay 
therefor. 

If the school board in the exercise of its j udg ment find s that providing 
f or the free inoculation of its students with Salk vacc ine win help protect 
t he health of its s tudents und help prevent the spread of di sease w it hin its 
student body, it may provide, with the consent of the parents or guardians 
of the s tudents, for such fl'ee inoculations . 

This opi nion is not limited to school boal'ds of Independent School 
Districts . 

Commiss ionel' of Education. 

Febl'uary 6, 1957. 

MILES LORD, 
Attorney Gene ral. 

JOHN R. MURPHY, 
A ~sistnn l Attorney Genel'ld. 

159-B-7 
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49 
Maximum amount which 1jchool district may pay superintendent as reim­

bursement for the use, by him, of his personal automobile in the 
performance of his duties shall not exceed seven and one-half cents 
per mile. District is not aut.horized to pay s uperin tendent a ftat sum 
for such use. 

Facts 

"It has been the policy of our School Board, when hiring the 
Superintendent and setting his annunl sulary, to also authorize a flat 
sum reimbursing him for school use of his per80nal automobile." 
Tn his letter the superintendent refers to Section 350.11 , Subd. I. 

Question 

Is the practice of paying the super intendent a flat s um to reim­
burse him for t he school use of his personal automobile lawful? 

Opinion 

M. S. A. Section 360.11 , Subd. 1, provides: 

"The maximum amount which shall be paid by the state, any 
department or bureau thereof, or any county, city, village, town, or 
school district. to any officer or employee, except sheriffs or deputy 
sheriffs, a s compensation or reimbursement for the use by such officer 
of his own automobile in the performance of his duties shaH not exceed 
seven and one-half cents per mile." 

Under this statute, the maximum amount which a school district may 
pay to an officer or employee a s compensation 01' reimbursement for the 
use of such officer's 01' employee's own automobile in the performance of 
his duties is not to exceed seven and one-half cents per mile. We find no 
s tatutory authority whereby the school distric t can pay the superintendent 
a fla t sum to reimbul'se him fol' school li se of his personal automobile. 

Your question is thel'efore answered in the negative. 

MILES LORD, 
Attorney General. 

FRANK J. MURRAY, 
Spec. Ast. Attorney General. 

Commissioner of Education. 

June 17, 1968. 768-R 
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50 
Uegistered architect, engineer or !'iurn'yor rcq uirt.'d 011 public work or 

improvement when total cost is in excess of $2,000 and plans and 
s pecifications. et.c. are pro\'ided for IlfOjcct or if there is supervision 
of the architectural, engineering or s urveying work. Question is not 
whether a project is a repair or an impro\'cment but rather is it a 
pUblic work Of improvement paid from public funds. Cost of labor of 
regular school employees is part of total cost within meaning of sta tute. 

Facts 

"The School Board of the Independent School Dis trict of Virginia 
No. 706 intends to make the following repairs 01' improvements on 
certain school buildings and grounds which will }'equil'e expenditures in 
the following amounts: 

1. New roof on \Vashington Grade School 

2. New roof on school garage 

$14,000.00 

$ 4,000.00 

3 . Pt'epare base and lay bituminous covering on porlion 
of playgrounds at four g rade schools $20,000.00" 

We are informed t ha t no plans and specifications have been made fOI' 
the projects . 

Questions 

1. "In making sH id improvements or repairs, is it necessal'y that 
said school board employ an architect or engineer as required by M.­
S. A., Sec. 326.03? 

2. Hlf work is to be done on school properties which can be con­
sidel'ed as repairs l'ather than a public work or improvement, does 
M. S. A., Sec. 326.03 then apply? 

3. Hif regula I' school employees are to do the wOI'k on said im­
provements or repairs , is t he cost of their labor taken into consideration 
when determining whether n certain job wil1 exceed the $2,000.00 fi gu re 
in M. S. A .. Sec. ~26.0:1 ?" 

Opinion 

In your questions you refer us to M. S, A. Section 326.03. The pertinent 
part of the statute provides : 

"N 0 person, except an architect, engineer or land sUl'Veyor, r eg­
istered as provided for in sections 326.02 to 326.15 shall practice archi­
tecture, professional engineering, or land surveying, r espectively, in the 
preparation of plans, specifications, I'eports, plats or other engineering 
or architectural documents, or in the supervision of architectural, engi­
neering, or land surveying work, for any public work or public improve­
ment in this state, excepting any public work 01' public improvement 
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t.he lolal cost of which docs nol exceed $2,0001 provided tha t. plnlls aud 
~pec ifications for Stich work or improvement affecting water supply or 
was te dis posa l a rc a pproved hy lhe appropriate state ag ency. Public 
work or Ilubl ic improvement is defmed to mean work or improvement 
the co~t of which is to he plI id in whole 0 1' in pHrt from puhlic fund~ . .. " 

I. In v iew of t he na t ure of the jlroposed IH'ojects, it seems to us that 
before the board can in telligently det erm ine the extent of the work necessary 
and its probable cost wi th rea sonable cer ta in ty and proceed t o let bids 
therefor, it would proba bly be necessary t hat plans and specifications be 
made. From the facts, t he appa rent cos t of the projects contempJated in 
each ins tance is in excess of $2,000, and cleurly the work proposed is within 
the definiti on of n public work or improvement a s defined by the above 
!- tntute. Consequently, if t he district does employ anyone to prepare 
plans and specifica tions 0 1' to s upervise the engineering work, then he 
mus t be a duly registered architect or engineer r espectively a s the sta tute 
provides. If it is r easonably determined tha t the job is of s uch a nature that 
plans a nd spec ifications are not nece8sary, t hen Section 326.0::1 has no appli­
ca t ion. 

2. The ques tions in each case a re not whether a project is a repair or 
an improvement. The ques tions are: Is t he proposed project a public work 
0 1' improvement as defined by the statute? Is t he total cost in excess of 
$2,000, and if so, a rc pla ns, specifications, I'epor ts, pla ts or other engineering 
or archi tec tura l documents contemplated for t he project? Is supervision of 
a rchi tectural , engineering or surveying work contemplated? If t hese ques­
tions a rc answered in t he affirmative, then a l'Cgistered architect, engineer 
0 1' sUl'veyol' mus t be employed. 

3. M. S . A. Section 326.03 excepts from i ts provisions " , .. any public 
work or public improvement the total cost of which docs not exceed $2,-
000.00, .. . " We wish to restate that the statute does not distinguish between 
repairs a nd impl'ovements; rathel' it r ef er s to a public work or improve­
ment which it defines as a " . . . work or improvement the cost of which is 
to be paid in whole 0 1' in pa rt from public funds , .. " 

Hegardless of the f act, t hercfore, t hat regula r .school employees per­
form t he labor on a p ublic work or public improvement, the cost of their 
labor is pa id from public fund s a nd is a pa l't of the total cos t within the 
mea ning of this statute. 

MILES LORD, 
A ttorney General 

FRANK J . MURRAY, 
Spec. Asst . Attorney General 

Independent School District No, 706 Attorneys. 

June 6, 1958. 
IO-A 



EDUCATION 129 

51 
Teachers Retirement Fund - Teacher under age 25 hiH' ing optional mem~ 

bership under 1\1. S. 135.05, Subd. I, r epealed by Ex. Sess. L. ]957, c. 
16, Section 19, is required to be member of fund commencing July I , 
1957. 

Facts 

"A teacher, age 22, commenced his teaching service in Minnesota 
in schools to which t he law applies in September, 1956. He was not then 
r equired to become a member of the State Teachers Ret irement Fund, 
and therefore, was granted u limited CC l't ificHtc of exemption from mem­
bership until attaining age 25, under the provision of Minnesota Stutu­
tes, Section 135.05, Subdivision I , pa mgraph 1. 

"The teacher is now teaching under a continuing cont ract. and 
will cont inue his teaching service in the said schools aftel' Ju ly 1, 1957," 

Question 

UIs t he teachcl' now teaching and holding a n exemption certificate 
a new teacher within t he meaning of the term, 'new teacher' as used in 
Chapter 16, Section 3, Subdivision 2 of the l\1innc!<;ota Extra Session 
Laws 1957, so a s to be required to fol"feit his exemption cer tificate and 
become a member of thc associat ion on July 1, 1957? " 

Opinion 

M, S. 135.05, Subd, I , provides in pint: 

" Members of t hc fund shall include all teachers who render any 
teaching service after August 1, 1931, in Hny of the schools or insti­
tutions to which Sections 135,01 to 135.15 apply, {'xcept : 

"(1) Those who at the time of l'endering such service have not 
attained the age of 25 years ; but any such teacher who l'endel's any 
teaching service aftcr September 'first aftcr attaining that a ge shall 
automatically become a mcmbel', an y such t eacher who has not a ttained 
that age shall be admitted as a membcr upon wri tten application to t he 
board, and any member of the fund who rcndcred tCHching service he­
fore attaining the age of 25 years and who has not received credi t 
therefor may. upon written a pplication, receive cl'edit for such service 
and pay into t he fund .. . " (Emphasis supplied) 

Ex. Sess, L. 1957, c. 16, Section 3, provides : 

uSubdivision 1. .. . . Except as provided in this ~ ubdivi sioll, any 
person who was a member of the association on June 30, 1957, shall 
cont inue his membership with the lUlsociation . • ,., '" 

"S ubd.2. Exce pt m; provided ill t his subdivision, every new teacher 
after June 80, 1057, entering the serv ice of t he state or its govern-
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mental subdivision as a teacher, except persons specially excluded, shall 
become a member of the association by the acceptance of 8uch employ­
ment. Any new teacher ovel' the age of 50 shall not be eligible to be­
come a member unless he has accumulated deductions on deposit with 
the fund for a number of prior years equal to the number of years his 
age is greater than 50. 

"Subd. 3. Any temporary teacher or substitute teacher not on a 
)'egulnr appointment is not eligible for membership unless the retire­
ment board accepts and approves an application for membership fl'om 
such teacher." 

Ex. Sess. L. 1957, c. 16, Section 19 repeals, among others, "135.06, a s 
amended by Laws 1955, Chapter 361, Sections 2, 3", 

Obligatory membership in the Teachers Retirement Fund of all "teach­
ers" as defined in M. S. 135.01, Subd. 2, and 135.27, excepting only those 
expressly granted the option to become members and those expressly ex­
cluded from membership (Ex. Sess. L. 1957, c. 16, Section 3, Subds. 2 and 3), 
is the basic concept, as it was pl·eviously, of sa id c. 16 amending the Teach­
ers Retirement Act. 

M. S. 135.05, Subd. I, grunted to each " teacher" under 25 years of age 
t he right of optional membership until the age of 25 years was attained 
when membership became automatic, but Section 135.05 was repealed by 
Ex. Sess. L. 1957, c. 16. Section 19, effective July 1, 1957, and Section 3 
specified the sole exceptions from obligatory membel'Ship. Teachers whose 
age is less than 25 years are not embraced in these exceptions, and com­
mencing July I , 1957, arc required to be members in the fund . 

The subject-teacher uIter July 1, I957, would not be a "new" t eacher 
within the meaning of Ex. Sess. L. 1957, c. 16, Section 3, Subd. 2, but as 
stated above. after that date his memhel'ship in the fund would be automatic 
and his certificate of exemption from mcmbership would expire by virtue of 
law. 

52 

MILES LORD, 
A ttorney General 

WILLIAM M. SERBlNE, 
Spec. Asst. Attorney Gcneru l 

Executive Secretar y, Teachers Retirement Fund. 

June 28, 1957. 331-0 

School Districts - Labor Ilelations - L. 1957, c. 789 - School superinten­
dents nnd principals inc1uded within definition of "public employee", 
and therefore entitled to join a lahor Qrgani7.ation. Contract prm·ision 
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embodying a restricHon on right to join a labor organization is illegal. 
Such illegality does not void t.he whole contract. 

Facts 

"Under the pl'ovision~ of the Minnesota Statutes granting authority 
to the School Board to 'superintend and manage the schools of the 
districtj adopt, modify, or repeal rules for their organization, govern­
ment, and instruction . . .', the School Board of Independent School 
District Number 361 of Koochiching County. Minnesota, deeming it to 
be for the best interests of the schoo] system and believing that class­
rOom teachers have a right to meet and discuss their problems without 
interference from the School Board or administration of the school, 
adopted the policy of requiring that superintendents and principals be 
deprived of membership in local professional organizations that are 
primarily intended for the classroom teacher 

uIn compliance with that policy a contract was issued to Mr. 
Russell L. Johnson, principal of the A. B. and Forestland Schools, 
which contains this paragraph, 'Teachel' agrees to refrain from be­
coming or retaining membership in any organization that does not ad­
mit all administrators and supervisors employed by a school district 
in Minnesota to full and complete membership including all deliberation, 
discussions and vot.ing on all questions.' The contract was s igned by 
t he teacher, clerk and chairman. 

<lO n September 23, 1957 a request was made by the Executive 
Council of Local 331 for a meeting with the School Board of this dis­
trict relative to Mr. Johnson's contract. The request was signed by MI'. 
F. O. Williams, chairman of the Problems Committee, Local 331 A.F.T. 

"In that lette r Mr. Williams stated, 'Priol' to the issuing of teach­
ers' contI'acts this spring, Ml'. Russell Johnson requested and was 
granted the privilege of appeal'ing before the School Board to make 
statements regarding his activities in the American Federation of 
Teachers. Local 331 has been informed by Mr. Johnson that certain 
clauses in the contract issued to him are of such a nature t ha t he is not 
allowed to belong to organizations of his own choice.' 

"Mr. Johnson in a signed statement Lo me said that he has not 
referred the provision to said Problems Committee. 

<lMr. Russell L. Johnson is a principal, teaching one-half day and 
devoting the rest of his time to administrative duties . He is employed 
on a ten month basis, working both before the opening of the school 
year and after the close of the year in the spring. 

"He is a principal and under School Board policy Mr. Johnson has 
rated teachers and has been present at hearings granted to teachers 
by the School Board when teachers have been requested to resign from 
their respective positions. As such he is in a position, in the opinion of 
the School Board, to have more influence in the meetings of the organi­
zation than a classroom teacher, either t hrough the intimidation of 
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teachers 01' the s uperior knowledge of administrative policics some may 
assume him to possess." 

questions 

" 1. Is the po licy, as stated above, and adopted by the School Board 
of this district legal? 

"2. Is the provision contuined in the contract mentioned above, 
and of which a copy is enclosed, a lej.ta l provision in the teacher s' 
contract? 

"3. If t he provis ion in question two is illegal, is the ent ire contract 
void? 

4/4. If the contract is void, is the contract in force prior to April 
1, 1957 binding on the School Board a nd the teacher?" 

Opinion 

Your questions involve a consideration of M. S. 1953, Sections 179.51-
179.58, popularly known a s the upublic Employee No-Shike Law", as 
amended by Laws 1957, c. 789. Sec. 1.79.51, in so far as material, provides as 
follows: 

" No person holding a position by appointment or employment in 
t he government of the State of Minnesota, or in the government of any 
one or more of the political s ubdivisions thereof, or in the service of 
the public schools, or of the State University, or in the service of any 
authority, commission, or board, or any other branch of the public 
service, hereinafter ca lled a 'public employee' shall strike, or participate 
in a strike. * * *" 

L . 1957, c. 789, in so far a s mater ia l, adds the following new provision 
to Section 179.52: 

"Public employees s hall have the r ight to form and join labor or­
ganizations , and shall have the I'ight not to form and join labor organi­
zations. Public employees sha11 have the right to designate repl'esenta­
t ives f or the purpose of meeting with the governmental agency with 
respect to grievances and conditions of employment. It shall be unlawful 
to discharge OJ' othcnvise di scriminate against an employee for the ex­
erc ise of such rights, and the governmental agency s hall be r equired 
to meet with the representatives of the employees at reasonable times in 
connection with such grievances and conditions of employment. It shall 
be unlawful for any person 01' group of persons, either directly or in­
directly. to intimidate 01' coerce any public employee to join, 01' to re­
frain from joining, a labor organization," 

Sec. 179.51 l'emoves the right to strike of upubJic employees" as de­
fined therein. ]n the 1957 amendment said "public employees" are spe­
cifica lly granted t he right to "for01 and join labor organizations," The 
question is in tended to be a matter of free choice with the public employee, 
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and the law makes it unlawful for any person or group, either directly or 
indirectly. to intimidate 01' coerce any public employee to join. or to refrain 
from joining, a labor organ ization. 

We assume for the purpose of this opinion that the organization spe­
ci fically involved in your request, namely, Local 331 of the American Fed­
eration of Teachet's, is a "labor ol'ganizationll within the meaning of c. 789, 
and that it is the organization referred to in the quoted clause contained in 
the contI-act here involved. 

In connection with the application of t he Public Employee No-Strike 
Law to the facts here involved, it must be noted that this office has hereto­
fore I'uled that the Public Employee No-Strike Law is applicable to teachers. 
See opinion O. A. G. 270-D, April 9, 1953, copy enclosed. M. S. 1953, Section 
130.02, includes superintendents and principals within the term "teachers", 
at least for the purpose of certification. 

If the individual involved in the facts stated is a "public employee" as 
that term is defined in Section 179.51, he is entitled to the rights and bene­
fits as well as subject to the obligations and restrictions contained in Sec­
tions 179.51-179.58 as amended. This includes, of course, the right to join 
a labm' organization of his own choice. 

The definition of " public employee" contained in Section 179.51 is a 
broad one. It applies, so far as here material, to any "person holding a 
position by appointment 01' employment * • * in the service of the public 
schools." No exception or exclusion is made as to persons holding positions 
which might usually be termed supervisory in nature, such as superinten­
dents or full or part time principals. 

In this respect our Public Employee No-Strike Law is different from 
the provision of the National Labor Relations Act, as amended by the Taft­
Hartley Act\ which speci fically excludes supervisors from the definition of 
" employee". The Public Employee No-Strike Law is also different than the 
Minnesota Labor Relations Act, which may be interpreted to exclude super­
visors from the definition of employee. M. S. 1953. Section 179.01, Subd. 4, 
38 Minn. L. Rev. 730, at 740. The provis ions of the Minnesota Labor Relations 
Act do not apply to public employees. M. S. 1953, Section 179.01, Subd. 3, 
opinion O. A. G. 270-D, F ebruary 2, 1954, copy enclosed. Attention is also 
directed to M. S. 1953, Section 185.19, which, prior to the enactment of 
Section 179.58, was interpreted as exempting only those public employees 
therein specifically designated from the provisions of Minnesota's Little 
Norri s-LaGuardia Act, M. S. 1953, c. 185. Board of Education of Minneapolis 
v. Public School Employees Union, 233 Minn. 134,45 N. 'V. 2d 797, 29 A. L. R. 
2d 424 . 

The foregoing instances are referred to only as indications of what a 
legislature may do when they desire to exclude a certain class from the 
operation of a statute. In our opinion, there is no indication of any legis­
lative intent contained in Section 179.51 or the other provisions of the Public 

149 Stat. 449 (1935). 29 U.S.C. , 152 , (1946) a8 amended by the Labor-Management R ela. 
tions Act or 1947. 61 Stat. 136 (1947). as amended, 29 U.S.C. II 141 et Seq. 
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Employee No·Strike Law, as amended, to so exclude school superintendents 
or full or part time principals from the broad defi nition ot "public em­
ployee!) and to therefore pI'event them from joining n labor organization . 

Whether or not the duties and responsibilities of school superintendent:; 
and principals arc such that they ought not to be a l1 0wed to form and join 
labor organizations is a matter to be determined by the legislature, and if 
they so decide to be expressed by them in t he appropriate language. Based 
upon our statutes as they arc now constituted, the legislatul'e, in aUl' opinion, 
has not so determined to exclude such superintendents llod principals. 

We arc not aware of any sections of the statutes relating to the power!' 
and duties 01 school board such as the board here involved which would 
authorize or empower such board to adopt or implement a policy in deroga­
tion of the rights granted to its employees by authority of c. 789. Conse­
quently, the board has no power to include 01' enforce the provision con­
tained in this stated contract, since said provis ion operates to deprive a 
public employee of his right to join a labor organization. 

However, the illegality of this particular provision does not invalidate 
or void the entire contract between the school board and the teacher. If 
otherwise legal, the contract continues in force and effect according to all 
its terms nnd conditions except for the illegal provision. 

53 

A copy of the contract which you enclose is herewith l'eturned to you. 

Commissioner of Education. 
December 9, 1957. 

MILES LORD, 
Attorney General. 

ROBERT L ATZ, 
Assistant Attorney General. 

270-D 

School Districts: 'feacher's Contract. Teacher's contract and supplementary 
agreement are one contract of employment. For failure to perform. 
teacher can be asked to resign or contract can be terminated as statute 
provides if such non-performance constit.utes a substantial and material 
breach thereof. 

Facts 

The Board of Education of Common School District No.1 states: 
uWe have several instances where we hired teachers , not only for 

their ability in certain subject fields, but also because of their ability 
as athletic coaches ... 

i'In our school l the Board of Education has, by resolut.ion made 
athletics a part of the curriculum, .. 
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UWe also issue two contracts. One is a straight teaching contract . 
. . . and the other a supplementary contract f or ... coach." 

A teacher so hired under two contracts, as a history teacher and as 
an athletic coach wishes to resign as coach and continue as a teacher. 
lOWe . .. have no teaching vacancy, but need a coach. Of course we 
would not hire a man for coaching du ties alone." 

Enclosed with the letter is a non-executed "Teacher's Contract" and a 
" Supplementary Teacher 's Contract for Extra-Curricular Activities". On 
t he latter appears the foJ1owing notation: 

HThis contract is not a part of t he Continuing Teachers Contract. 
As the position for the contract is an appointment it can be changed 
from year to year 01' during the year," 

Questions 

1. "Under the continuing contl'act law, could we ask this man, 
. to res ign so that we could secure a man to take care of both the 

teaching and coaching positions 1" 

2, "1s th is supplemenwuy contract (for coaching) a part of con~ 
t inuing contract for t his teacher?" 

3. Do the contracts meet the l'equil'ements of the continuing con~ 
tract law? 

Opinion 

We assume that the non-executed copies of the 4lTeachel"s Contract" 
and 4lSupplementary Teacher's Contract for Extra-Curricular Activities" 
are in fact copies of the executed agreement between the school board 
and the teacher except for the details of the employment. 

Section 130.18 I'd . S. A. provides tha t the employment of teachers shall 
be by a written contract which shall remain in full force and effect except 
as modified by mutual consent of the board and the teacher until terminated 
by a majol'ity vote of the full board or by written l'esignation of the teacher 
before Apl'il 1. It is also provided that a teacher is to be given notice of a 
proposed termination and a hearing if requested, The contract may also be 
terminated at any time by mutual consent of the school board and the 
t eacher. 

There is in fact in this ca se only one contract bet.ween the school b081'd 
and the teacher. The agreement to perform additional duties in the "Sup_ 
plementary Teacher's Contract for Extra-CulTicular Activities" is a part of 
the "Teacher's Contt-act" . It is an agreement to teach add it ional subject­
matter (athletics ) which hus been made a part of the curriculum by action 
of the board and is to be treated a s any other curricular subject taught 
in t he school. It could as well be a contract to teach English, History or a 
like subject . By its t itle it is /'Supplementary" and in its body it refers to 
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the original HTeachcl"s Contract". Together they constitute the whole con­
tract of employment between the school district and the teacher. 

Under the statute, 130.18, a teacher cannot be a mere appoin tee in whole 
or in part. Neither t he board nor the teacher can waive the requil'ements of 
the statute or its effect. Dunnell's Digest (3rd Ed.) Section 8686. And if the 
board attempts to discharge the teacher or if the teacher attempts to res ign 
contrary to the provisions of the statute, Section 130.18, such act ion is in 
either case ineffective until consent of the other palt y is obtained. Downing 
v. Distr ict, 207 Minn. 292, 291 N. W. 613. 

By mutual consent, therefore, the contract can be modified 01' termi­
nated or it can be terminated as the statute provides . Under the facts , t he 
board wishes to wholly tcrminate the contract if the teachcr f a ils to per­
form his duties as a coach. Since the contmct is binding on both parties, 
both the school board and the teacher must perform according to the terms 
of the contract. If the teacher fai ls to perform a substantial and material 
part of the contract, such non-performunce may relea se the district. Sec 
Hong v. D istrict, 181 Minn. 309, 232 N. W. 329. And in our opinion failure to 
perform the coaching duties in th is case would be a substantial and ma­
tcrial b)'each of contract. 

Your questions are answered as follows : 
1. The teacher must perform his contract 01' he can be asked to )'csign 

and his contract terminated by consent or his contract may be terminated 
otherwise as that statute provides. 

2. Yes. 

3. The detai ls of the entire contract are not before us a nd no opinion 
is given other than as a ssumed above. 

54 

Commissioner of Education, 

January 13, 1958. 

MILES LORD, 
Attorney General 

FRANKJ. MURRAY, 
Spec, Asst, Attorney General 

172-C-5 

School Dist r icts-Towns, City of Chis holm-C. 321, L. 1957, ))rovides for 
medical and s urg ica l bene fi ts fo r certain officers, employees and thei r de­
pendents. The go\'ernmenta l units named may exceed their debt limita­
tion and levy and collect a tax if necessary to provide entire cost of 
pr emiums or charges for officer s and employees. In case of dependents 
or officers and em ployees no levy in excess of t hat provided by statut E" 
may be made. 
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Facts 

A. l ndependent School District No. 40, Chisholm "operates under 
M. S. A . 275.12", 

B. The Town of Balkan "is unde r 275.10, a 17 mill limi tation law." 

C. The City of Chis holm is "under M. S. A. 275.1 t and also under the 
cash bas is laws of M. S. A. 471.71 ct seq." 

Question 

Does Chapter 321, Session Laws of 1957, permit levies to be made for 
t.he pl'ovisions mentioned ther ein over and above the limitation s tatutes 
cited, and if so, to what extent? 

Opinion 

The fo llowing opinion is app licable to the s('hool distr ict, the township 
a nd the City of Chisholm. 

M. S. 471.61 was Hlllcndcd by Chapte r 32 1, Laws 1957. 

Chapter 321 is a n net relating to g L'OUp insurance covering life, heal th, 
acc ident, medical a nd s urgical benefits and hospitulization for public officiuls, 
em ployees and theil' dependents of any county, municipa l corporation, 
(which includes cities and villages), tawil , school d i ~tl'ict, county ex tension 
committee or any other I)olitical subdivis ion of the state or combination of 
two or marc subdivisioins . The chapter provides in part: 

"A ny s uch governmenta l unit. • * * may pay a ll or nny pa l' l of the 
I.remiums or charges on s uch ins urance or pl'otect ion and any s uch 
payment s hall be deemed to be add itional compensation paid to such 
officers or employees ." (emphas is supplied) 

Thus a ll of the prem ium may be paid by t he governmental unit. 

Enclosed is an opinion O. A. C. 125-A-28, May 24, 1957, which states 
that the premium payment shall be deemed to be compensation paid to the 
employee in addi tion to his present salary. The opinion al so said: 

' ;1 see no reason why t hi s additiona l compensation should not be 
paid out of t he same fund from which the employee'~ other compensation, 
illcluding sailll'Y, is paid." 

Chapter 321 also p rovides: 

"A uy governmenta l unit which pays a ll or any Ilart of s li ch pl'emi­
mus or charges is authorized to levy a nd collect a tax, if necessary. in 
the next annua l tux levy for the purpose of providing the necessary 
funds for the payment oC stich premiums or cha r ges," (emphasis sup­
plied) 

The municipality 0 1' poli t ical s ubdiv ision is therefore directly authorized 
to levy a nd coiled a tax f or the purposes expressed in t he chapte t', if neces­
sa ry to accomplish the pUl'pose of the It.!gislation. 
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The chapter then continues: 

"and such sums so levied and appropriated shall not, in the event 
such sum exceeds the maximum sum allowed by any law or the charter 
of a municipal corporation, be considered part of the cost of govern­
ment of such governmental unit as defined in any tax levy or per capita 
expenditure limitation;" (emphasis supplied) 

Thus, any governmental unit subject by either chalter or statute to a 
limitation on tax levy or per capita expenditure, or both, may exceed such 
limitation to provide the coverage under this act, if necessary. 

There is Hn exception as to COVCl'age of dependents, however, as Chap-
ter 321 t hen continues: 

"provided at lenst 50 percent of t he cost of benefits on dependents 
shall be contributed by the employee or be paid by levies within existing 
per capita tax limitations." (emphusis supplied) 

Dependents are then defined by the act. The limitation relutive to de­
pendents limits the nmount of excess levies tJmt the govel'nmental unit may 
make for a policy covering t hem . 

It is , therefore, our opinion that with in the provis ions of Chapter 321, 
the three governmental units referred to in your question may do as follows: 

1. In the case of public officers and employees they mny pay all of 
the cost of the premiums 01' charges provided for in Chapter 32 1 and exceed 
their tax or expenditure limitation for the fu ll cost, if necessnl'Y to do so. 

2. In the case of dependents of public officers and employees no levy in 
excess of that provided in t he statute may be made. 

55 

MILES LORD, 
Attorney Genel'al 

FRANK J. MURRAY, 
Spec. Asst. Attorney Genera l 

Jndependent School Dist r ict No. 40 Attorney. 

Octobel' 4, 1957. 249-B-8 

School District E mployees-Group lns urance-L. 1957. c. 321, 1\1. S. A. 
,171.61 is authority to school districts to purchase group insurance and 
pay t he premiums t.hereon for t he protection of teachers and other 
employees against described hazards. Whether the tcacher or other per­
son is an employee is determined by the contract, not by the pay days 
and un t il thc contract is t.erminl.lted the insurance applies during vaca­
tions and other non-working days. 
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Fads 

"The Teachers arc under a continuing co ntract, yet there are about 
2% or 3 months when t hey arc not actually teaching. Some of the 
teachers arc paid l i tO of theil" salary every 20 school days and get no 
pay during the s ummer month !>. Some nl'C paid 1/ 12 of their salary 
every 20 school days and then get two 1/ 12ths during the summer. 
Some of the non-contr8ct or general employees a lthough not under writ­
tcn contract work yea r after year without a new application, but some 
nre off for three months in the summer. During that three months they 
receive no pay," 

Questions 

"I. Can the Board carry said Blue Cross ancl Blue Shield on the 
tea chers for the entire year? 

112 . Can the Board carry Blue Cross and Blue Shield for the non­
contract employees who arc not on the job fat' three months of the 
year?" 

According to its title this statute is an net r elating to medical and 
hospital benefits for certain public emilloyee~. and amcnding former laws. 
Among other public corporations named, a school di strict may insure its 
employees and their dependents under g roup insurance contracts against 
described hazards. The distr ict may pay all or part of the premiums on such 
insurance. 

The teachers are under a continuing contract. While the contract is in 
force: that is, until terminated, the teacher is an employee of the district. 
The school board, not the teacher, fixe s the vacation period. While on va­
cation a teachcl' is an employee. It is not when H pay day occurs which 
establishes the relation of employer and employee. It is t he contract of em­
ployment. So, while a teacher has a contract of employment, she is a teacher 
on Saturdays, Sundays, holidays , and du ring vacation. Accordingly the 
school dis trict may, until the teachel"s contract is terminated, purchase and 
pay for insurance authorized by this act for the benefit of the teacher. 

The same l'ellSoning ~lpplies to all employees other than teachers. 

School District No. 221 Attorney. 
October 22, 1957. 

MILES LORD, 
A ttorney General. 

CHARLES E. HOUSTON, 
Solicitor General. 

249-B-8 
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56 
Statc--Collegc Board-So"'c reign Immunity-State College Hoard is agency 

of state and engaged in governmental f unction in its dormitory and 
rood service operat ions purs uant to L. 1955. c. 715, and L. 1957, c. 603. 
and he nce has immunit y from liabili ty for torts in such operations. 

Facts 

"The State College Board, under authority of Chapter 715, 1955 
Laws and Chapter 603, )957 Laws, is authorized to 'acquire by pur­
chase or otherwise, construct, complete, remodel, equip, operate, control 
and manage residence halls, dormitories .. .' in the several State Col­
leges. 

"Toward the accomplis hment of the a bove purposes the State 
College Board has caused to be issued $3,100,000 in revenue bonds to 
be ret ired from t he income resul ti ng from the operation of the 
revenue-produci ng faci lit ies. In connection with the issuance of the 
revenue bond::;, the Board pnssed a bond a uthorizing r esolution, a copy 
of which is nttached. 1n section 6.5 of this resolution t he Board makes 
certain covenants r egarding the type of insurance that it will carryon 
the subject fa cilities . The fourth sentence of section 6.5 is as follows: 

'The Board further agrees that i t will at all t imes cany public 
liability and property damage insurance in such amounts and covering 
such ri sks us the Board shall deem to be r easonable and des irable.' " 

Comment 

"You will note that the amount and nature of the insurance is left 
to the discretion of the Board. Whether t he Board would carry any in­
surance 01' no t wo uld a lso seem to be a discretionar y matter. This would 
seem to depend on whether 01· not the Board has immunity from public 
liabil ity in connection with t he dormitory operations . It is assumed t hat 
if the Board does enjoy immunity from suit in connection with public 
liabil ity there would be no pmpose in ins uring against a ri sk that did 
not exist." 

question 

"Does the State College Board in its dormitory and food service 
operations as authorized pursuant to Chapter 715, 1955 Laws and Chap­
ter 603, 1957 Laws have immunity from suit for public liability?" 

Opinion 

The doch·jne of sove1'eign immunity frol11 su it is firmly imbedded in the 
law. See Berman v. Minnesota Stat e Ag ricultu ra l Societ.y, 93 Minn. 125, 
100 N. W. 732; and Dunn v. Schmid, 239 Minn. 559, 60 N. VV. 2d 14, as illus­
trative. As pointed out in 26 JVlinn. Law Review 315, our cour ts have con­
sistently r efused to entertain jurisdiction where the state itself is sought 
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to be made a defendant Lo a tort action without its consent. S ince the state 
government is administered through its various departments nnd agencies, 
t he mantle of sovereign immunity likewise fall s \11)011 them. 

In the interesting case of George v. Univers ity of J\1innetiola At hle ti c 
Association, 107 Minn. 424, 120 N. W . 750, whc)'c in the plain t iff s ued for 
damages for injuries l'cceived when a gl'andsland col1apsed at a University 
of Minnesota football game, the court conceded without arg ument that the 
action should be dismissed jf a n arm of the state were involved. The court 
concluded that the defendant was a branch of the Universi ty and hence held 
for the defendan t . Subsequently in the leading case of State v. Chase, 175 
Minn. 259, 220 N. W . 051, Just ice Stone specificall y held that HEducation 
being one of those ends (of state government) and the University the 
premier of the stute's educationa l system, it is, in the ordinary and func­
lional sense, plainly un agency of the state." See a lso opinions O. A. G. 
844G-7, November 4, 1920, printed as No. 341 in the 1930 Report of the 
Attorney General, and F ebruary 26, 1957, copies enclosed. 

The doct rine further extends to quas i corporations s uch a s counties, 
towns and school di stricts, the cour ts hold ing that they arc involuntary 
agencies of the s tate formed for purely public purposes and nrc thel'efore 
not liable for t heir torts unless expressly provided by statute , Alt no\\' v. 
Town of Sibley, 30 Minn. 180, 14 N . W. 877; flllnk \'. Brainerd School Dis ­
trict, 49 Minn. 106; l\'1okovich \'. Indcl)Cndent School District No. 22, 177 
Minn . 446, 225 N . 'V. 292j Dang \T . Independent School District No. 27, 177 
Minn. 454, 225 N . W. 449; and Rittmille r \'. School District No. 84 (M inn.), 
104 Fed. Supp. 187. The l\'Joko\'ich case, s upra" expressly holds that school 
districts are arms 01' agencies of the sta t e, given corporate powers solely for 
the exercise of public func t ions for educational purposes, and hence m'e not 
liable in damages f or negligence in performing their sa id governmental 
fu nctions. 

The Minnesota Stute (Teachers) Colleges Hl'e creatures of the Jegislu· 
ture, establi !$hed by L. ] 858, c. 79. The firs t sentence of Sec. 1 thereof pro­
vided: 

"There sha ll be estab lished wi thin five yea rs after the passage of 
this act , an ins ti tution Lo educate and prepare tenchers for teaching in 
the Common Schools of thi s Stute, t o be ca lled a State Normal Schoo1." 

The Act provided in Sec. 4 thnt the gover nor appoint the first governing 
board thereof and t hat they be elected thereafter by the legislature, and in 
Sec. 12 that an annual report be made by the board to the governor and 
legislature. Chap. 136 of M. S. now governs the state colleges and its nine­
man governing board. Under Section 136.1 2, eight of t he board members are 
appointed by the governor and confirmed by the senate while the commis­
sioner of education is t he other memberj and Section ]36.14 provides for 
biennial reports of t he board to the governor and states that the board has 
the lIeducational management, supervis ion and conlt'ol of t he stute colleges 
and of a ll property appertaining t hereto." 



142 EDUCATION 

Clearly, therefore, the state colleges arc as integral a part of the 
state's educational system ns a r e the school districts and t he University; 
;lDd there cnn be no doubt that the State College Board is nn arm or agency 
of the state government. 

The legislature has authorized the board, in L. 1965, c. 716, and L. 1957, 
c. 603, to acquire, construct. equip, operate, control and manage student 
residence halls, dormitories, dining halls, student union buildings, and other 
similar revenue-producing bui ld ings in the state colleges. In proceeding 
thereunder, the board would clearly be engaged in providing t he means of 
education and furthering the state's educntionul system and hence would 
be performing a governmental function. 

The fact that the said activities are permissive rather than mandatory 
is immaterial. No distinction is made in this state as to liability for torts 
arising out of the performance of mandatory or permissive governmental 
functions. See the Mokovich case, supra, and cases cited therein. 

Nor does the fact that revenue is derived from the operation of such 
facilities take the board out of its educational functions and convert its 
activity into one of a propl'ietary character. The state colleges make inci­
dental charges for many purposes in pursuit of their educational function, 
including charges for t uition, books, lab fees, activity fees and t he like, 
and they cannot be held to enter the field of private enterprise thereby for 
they have no power to engage in private business. Cf. the Mokovich case, 
supra, and cases cited therein holding that receiving incidental considera­
tion does not C}'eatc liabi1ity when a governmental function is being ex­
ercised. 

Based on the foregoing, and the writer being aware of no statute ex­
pressly authorizing liability suits against the state colleges or their board, 
your ql.lcstion is answered in the affirmative. 

57 

MILES LORD, 
A ttorney General. 

O. T. BUNDLIE, JR. 
Assis tant Attorney Cenel·al. 

Executive Direc tor, State College Boa rd. 
September 25, 1957. 3 16 

State Colleges-State Blanket Automobile Liability Insurance Purchased 
Pursuant to M. S. IS.3I-Policy protects state college employees and 
also students who have been authorized to drive coUege vehicles by 
employee thereof. Policy provides automobile liability protedion for all 
purposes for which a state college automobile might reasonably be used 
both. with.in and without the state. 
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Facts 
HThe State of Minnesota, under pl'ovisions of M. S. A. 15.31, carries 

a policy of insurance with the M. Insurance Company to cover the pel'­
sonal liability of State Employees while driving state-owned auto­
mobiles. For several years the State College Board and several state 
colleges have had Questions as to the extent of the coverage provided by 
this blanket policy. The following pm'agraphs attempt. to relate some of 
the uses made of state-owned automobiles in t he State Colleges. 

" 1. The col1ege programs elm be divided into several parts. One 
part can be described as the regular instructional program of the col­
lege including all related aspects of adminis tration, service, supply and 
maintenance connected wi t h this part of the program. There has been 
no question by the College Board that t he state blanket policy would 
cover the regular state employees, i.e.: administrators, faculty mem­
bers and custodians, for t his portion of the program when the auto­
mobile were used within the State of Minnesota. 

"2. A second aspect of the college operations )"eJates to the Stu­
dent Activity program which is financed by a special Student Activity 
Fee, as authorized in M. S. A. 136.11, Sub. 2, with the Activity Account 
further defined in M. S. A. 136.11, Sub. 4 and Sub. 5. In the Activity 
Fund operation, state-owned cars nrc sometimes used to provide trans­
portation for co1iege sponsored activities including trips for athletic 
teams, debate teams and other activity fee supported groups. 

"3. In addition to the college-wide activities as sponsored through 
the Student Activity Account, thel'e are voluntary clubs and associa­
tions ?f an educational or recreational nature, e.g. photography club, 
science club. On occasion u group of studen ts not a part of any formal 
or informal club or group may be t ransported in a state car for some 
college related activity. 

"4. The college dOl"mitOl"ies Ine operated separately from the 
regular instructional program of t he college. The dormi tories are self­
supporting and are non-budgetary in the sense that no budgetary con­
trol is exercised by the Department of Administration. Receipts are not 
deposited with the State Treasurer. State-owned cmos may be used in 
the conduct of business relative to t he dormitories. 

"6. Under certain circumstances the college cars may be taken 
outside of the State for various purposes such as inter-collegiate com­
petition and events or the supervision of practice teachers who may be 
doing their practice teaching in a neighboring state. 

"6. Automobiles have been pUl'chased fl'om student activity fund 
monies but have been privileged to carry tax-exempt licenses and have 
been included in the list of insured vehicles under the blanket policy. 
Questions have been raised whether such cars are in fact state-owned 
3utomobiIes and covered under the blanket policy" 

"The above situations and cond it ions are cited to g ive examples of 
the types of uses for which state-owned cars may be used in t he State 
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Colleges. In a ll of t he above s ituations college s tudents may be culled 
upon to drive the state-owned cars. 

"The Stale College Board has felt that the state blanket liability 
policy would cover the conditions described in paragraph 1 when the 
state-owned cars al'C driven by slate employees. It was not sure 
whether covernge would be provided fol' conditions described in para­
graphs 2, 3, 4, 5 01' 6, 01' under other possible condi t ions when cars arc 
driven by state employees or in any cnse when the cars are driven by 
s tudents, who arc not slale employees in that they nre Hot paid a salary 
by t he State. 

"Because of this doubt, and s ince the State College BQ,nd wishes i ts 
employees and s tudents to be pI'olec ted from per sonal liabili ty while 
driving a state-owned carin the interest of the college, the Board has 
instructed each college to cuny automobi le liability insurance in ad­
dition to the state blanket policy. PremiuJlls for this coverage arc being 
paid from Student Act ivity Accounts or from book storc accounts in 
each collegc. 

" .. ... 
"The Attol"ney General's otlicc issued an opllllon relat ive to this 

matter O. A . G. 3 16, Apri l 12, H)S4. The body of t his opinion seems 
to establ ish that student drivers are covered if they have r eceived 
permission from a state employee to drive the s tate owned automobile. 
I t seems to es tabli sh that a ll aspec ts of t he rcgula r instruct ional pro­
gram (as describcd in pm'agl"aph 1) a re covered, However, the last 
paragraph of this opinion (April 12, 1954) seems to leavc unanswered 
many of the Board's questions relative to coverage provided for situa­
tions described in paragmphs 2, :1, 4, 5 I.Ind 6 of this letter, and other 
possible situations. 

"A ser ies of inquil'ies from I)e l'::;o nne l in the State Colleges has been 
directed to the M. Insurance Company, the company issuing the blanket 
liability policy, relative to the coverage provided. Responses to these 
inquiries have been received from the company. Attached are copies of 
this correspondence. 

lilt may be noted t hat the last inquiry was by t he Executive Direc­
tor of the State College Board. I n this lette r, two quest ions were a sked: 

I]. Does the blanket insurance policy a s written by your company 
provide the qualified dr ivers with personal liability protection fO l" a ll 
purposes fOI' which a college car might be used?' 

'2 . Does the protect ion a s afforded by your policy cover students 
in t he college who have been authorized to drive the em' by a state em­
ployee ?' 

" In the reply received from the company, both of the questions 
were answered in the affi rmative. 

"The State CoJlege Board ill it:-; meet ing 011 June 30, 1958, felt t hat 
s ufficient doubt st illl"emained conccl"lli ng the protection of drivers undet· 
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the stnte blanket lloli('Y th<l t it wa~ ncc(>s~ nl'y to reta in the spcci~' 1 lin­
hili ty coverage carr ied hy cclch co llege lInl c~fi the Atto rney G en el'fll '~ 

onlcc would advi se Ih:1t no j'Nli"lon ('XiRt~ for itR ('on tin llanC'C'." 

Question 

"Does t he blanket jlolicy a !> carried under prOVISions of M. S. A. 
15.31 provide per sonal li abi lity lHotection Lo a ll author ized automobile 
dl'ivers (employees and students ) of stute-owncd automobiles under a ll 
cond itions for which a Stale College, including all of its divis ions ~\nd 

related activities, mig ht usc a college au tomobile both within Minne­
sota as well as out of t he State?" 

Opinion 

1\1. S. 15.31 provides : 

"The state shu ll pay premiums on insul'nnce policies ins uring it s 
employees against liability from cluim~ for bodi ly injuries, death or 
property damage made upo n s lIch employees while operating s tate 
owned vehicles in the performa nce of, in connect ion with or incidenta l 
to their duties as s tate employees. Payment of such premi ums sha ll be 
made fro m fun ds a ppropria ted 01' otherwise avai lable to t he various de­
partments and agencies of the state." (Emphasis supplied ) 

Purs uant the reto the state has purchased blanket automobile l iabi lity 
covel'Uge fl'om the M. Insurance Compa.ny, The policy is, of course, a con­
l l'act; a nd in essence you are reques ting an interpretation of such contract 
in so fa r as its covenlge provisions arc concerned, 

An examination of the policy discloses that it covers bodily inju ry and 
propert y damuge liability only, with no colli sion coverage. The named in­
s ured in said policy is liThe Employees of t he State of Minnesota" and t he 
ins uring agreement f m'lhe l' p rovides as follows: 

" Ill . DEFINITI ON 01" ' INSURED' AND 'THE EMPLOYE ES OF 
TH E STATE' 

" With r espec t lo s uch ins urance as is a ffol'ded by t he policy, t he u n­
qua lified word ' ins ured' includes a ll employees of the State and nlso in­
cludes :my pe r son whi le us ing t he automobi le and a ny person 01' o r­
gan iza t ion legally r espons ible for t he use t hel'of, I)rov ided the actua l 
use of the automobile is by an enl))loyee of the S tate or with his per­
mission . • * '" 

1/ 'The employees of the State' shall inc lude any per son a uthori zed 
to operate an automobile as defined in Ins uring Agreement IV. 

" IV. MOTOR VEHICLE AND AUTOMOBILE DEFINED, 
TRAILE RS, P HIVATE PASSENGER AUTOMOBILE, TWO OR MOHE 
AUTOMOB ILES 

I' .... 

'I(b) Automobile. Except where s tated to the contra r y, t h e word 
'uutomobile' m eans any motor vehicle owned, purchased, hir ed, leased 
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or cOlUmandeered for emergency llul"pOf'es by t he State." « ¢ • (Emp. 
hasis 1:H111plied) 

Our opinion O. A. (;. 316, April 12, 1 ~54. copy cnclosed, cons trued a 
similar insuring agreement provis ion of the then exis ting policy to covel' 
liability of students at the state colleges who were properly authorized to 
operate s tate owned vehicles even though they were not compensated there­
for. Such opinion, which assumed t hat t he s tudent~ were operating the 
vehicles within the scope of t hei r author ity. was further bosed upon a letter 
of the insurer itself dated March 23, 1954, in which such contracting party 
stated that the policy covers the liability of students who arc not employees 
of the state colleges. The insurer thereafter reaffirm ed such construction of 
the policy in its letter to you dated June 3, 1958, by stating categorically 
that "the policy covers s tudents in the college who have been authOl'ized to 
drive the cal' by a state employee." We, thc)'efore, reaffirm the holding of 
our opinion of April 12, 1954, supra. 

Such opinion, however, was limited to the general proposition submitted 
and did not discuss the various s ituations in which employees and students 
operating college vehicles would be covered by the policy. ' Ve now tUrn to 
n consideration of such s ituations as outlined in your submi tted facts. 

The present insuring agreement obligates the insurer as follows: 

" 1. COVERAGE A - Bodily Injury Liability 

"To pay on behalf of the insured all sums which the insured shall 
become legally obligated to pay as da mages because of bodily injury, 
sickness or disease, including death at any time resulting therefrom, 
sustained by any person, caused by accident and arising out of the 
ownership, maintenance or use of the automobile for any purpose by 
any insured in t he performance of or in conneetion with duties as an 
employee of the State or incidental to such du ties. 

"COVERAGE B - Pl'operty Damage Liability 

"To pay on behalf of the insured all sums which the insured shall 
become legally obligated to pay as damages because of injury to or 
destruction of property, including the loss of usc thereof, caused by 
accident and arising out of the ownership, maintenance or use of the 
automobile for any purpose by any insured in the performance of or 
in connection with duties as a n employee of the State or incidental to 
such duties." (Emphasis supplied) 

It should be noted that such emphas ized provisions are in harmony with 
the phrase in M. S. 15.31 which we have emphasized, supra. 

Under date of May 29, 1958, you wrote to the M. Insunnce Company 
advis ing as to the various activities that are included in the state college 
program and inquiring as to automobile liability coverage while engaged in 
such activities. Paragraphs numbered 1 through 5 in your presently sub­
mitted facts r efer to substantially the same activities. The M. Insurance 
Company replied by letter dated June 3, 1958, as follows: 
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"In answer to your first question, blanket insurance policy as writ· 
ten by our company provides the qualified drivers with automobile li­
ability protection for aU purposes for which a college car might be 
used.to (Emphasis supplied) 

This constituted a clear and unequivocal answer by the party obligated 
under the insurance contract and should be determinative of your question. 
The use of college automobiles for the various activities related in para­
graphs numbered 1 through 5 of your submitted facts would clearly be either 
in the performance of authorized state college functions or in connection 
with such functions or incidental to such functions. The enumerated ac­
tivities are certainly among the "purposes for which a college car might be 
used". 

In regard to paragraph numbered 6 in your submitted facts. the par­
ticular fund used for the purchase of a vehicle is immaterial as long a s it is 
a fund of the state or one of its agencies such as a state college. I pl'esume 
that the partiCUlar fund referred to is the one authorized by M. S. 136.11 , 
Subd. 2, 4 and 5. Since the vehicles carry tax-exempt licenses, title is regis­
tered in the state, which is prima facie evidence of state ownership of the 
vehicles. Even if such evidence should be rebutted in a particular case, the 
blanket policy still covers vehicles hired or leased by the state. See Insuring 
Agreement IV, supra. 

In regard to using a state college automobile outside the state, as r elated 
in paragraph 5 of your submitted facts, M. S. 15.31 does not limit the pur­
chase of liability insurance coverage t o state owned vehicles which are to be 
used only within the s tate. Part V of the insuring agreement in the blanket 
policy is determinative of the matter and provides as follows: 

"This policy applies only to accidents which occur during the policy 
period while the automobile is within the United States of America, its 
territories or possessions, or Canada." 

Since your question involves the interpretation of a contract, a copy of 
this opinion is being sent to the insurer for its information. 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
Assistant Attorney General. 

Executive Director, State College Board. 
August 4, 1958. 980-A-8 
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58 
State College Board-may contract with school dis tricts to supply 

school psychologis t and s ilcech cor rectionist services and ins truction to 
hnndicapl}cd children when school districts r eimburse college board for 
salaries and related costs and s tute college board determines that pro­
gram cons titutes a laboratory school or is otherwise of primary benefit 
in training s tate college s tudent s as future teachers. 

School Dis tricts-may so contract purs uant to 131.083 and may re­
ceive ",tate aid therefor purs uant to 131.085. 

Facts 

" St. Cloud State College has mainta ined fot' some yeal's n psycho­
educational clinic, which has a dual fu nction of tCHeiler cducution a nd of 
providing psycholog ical services to schools and to individual students in 
the elementary and secondary grades in the St. Cloud region. The 1957 
sess ion of the Legis lature passed Chapter 867 of t he Sess ion Laws. 
Under this legislation certa in s tate ass is tance is avai lable to the public 
schools for specialized services to handicapped children. Shortly after 
the passage of these provis ions various public school officials contacted 
the authorities at St. Cloud State College requesting that the college pro­
vide the school di stricts with some of the s pecialized services contem­
plated in Chapter 867. An attempt hml been made to meet the requests 
where possible, but t he demand has faJ' outs tripped the ability of the 
college to provide the services. 

Hit is currently being p,'oposcd by the St . Cloud State College t hat 
additional staff be added to its faculty fol' the purpose of meeting the de­
mands in two field s : namely. school psychologist and s peech correction­
ist. It is proposed that specialis ts in these fi elds be employed by St, Cloud 
State College and that contracts be entered into by the public school dis­
tricts and the State College Boal'd acting for the State of Minnesota to 
provide the abovementioned services to the public schools. It is pro­
posed that a charge s ufficient to covel' the salaries and all related costs 
be made to the public school di s trict s so that the program could be op­
erated at no additional cost to the State College Board," 

Comment 

"The establis hment of this program wou ld have a dua l purpose, The 
increase in activity fa)' s pecia l services to handicapped children has 
created a great demund f or well trained teachers and specialists in this 
field, The State C(lllegt!~ un: (, UI'I't:'l1ti y exploring nil avenues of providing 
th is training to the f uture tcachers. A program of the type described 
above would providc Ull excellent f l'i.tlllcwo l'k for intern trHining for th~ 
students in this al'Cn , It would at the same t.ime provide the public 
schools with a solution to the very serious problem facing them of secUl'­
ing trained personnel for conducting these programs./I 
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Question 
" Does the State College Bourd have the authori ty to enter into con­

tracts wi th elementary and secondary schools for the purpose of pl'O­

viding school psych ologist a nd speech co r)'cctionist services to these 
schools ?" 

Opinion 

P l'eliminary to a nswCI'ing yo ur question, t he re is a corolla l'Y ques tion to 
be determined: 

May school distr icts provide s pecia l inst rllction a nd se l'v ices in the 
two fi elds s tated in the submitted facts Hnd do so by the method proposed 
by t he St. Cloud State College? 

L. 1957, c. SG7, to which yo u refer, has been coded a s :r..!. S. Sections 
131.081-131.089. Sec. 131.081 makes i t manda to ry on the part of every school 
di s tr ict to provide s peciu l ins t r uction and services for handicapped children 
of school age who ~H'e res idents of the di s tric t. Sec. 131.082 defines handi­
capped children and includes among such children those who have defective 
speech, those who arc mentall y retarded, and those who by reason of an 
emotiona l disturbance o r a s pec ial behavior problem 01' for a ny other l'ea son 
need s pec ial instruc tion and services. Thus it is clear that special psych ologi­
cal servi ces and speech cor rectioni s t se rvices and ins h'uction would be ap­
propriate f or s uch handicapped child ren, and Section 131.085 provides f or 
s tate aid to school di s tr icts in paying f or the salary of essentia l professiona l 
per sonnel in t hei r programs for handicapped chi.ldren . 

M. S . A. 131.083 provides: 

" Special instruction and se rvices for hn nd icapped chi ldren may be 
provided by one or more of the f ollowing methods : 

(8) Specia l ins truction and se rvices in connec t ion with attending 
regular elementary a nd secondary school classes; 

(b) The establis hment of s pecia l classes; 

(c) Instruction a nd serv ices a t the home 01' beds ide of the child; 

( d ) Inst r uction find se l'v ices in other di s tricts; 

(e) Instruction and se rvices in a s tate teachers college la boratory 
school or a U ni ver s ity of Minnesota labo l'atory school; 

(f) Instruction and sen ices * .... by any other method approved 
by (the commissioner of ed ucation) ." (Emphas is and bracketed materia l 
supplied) 

It is OUl' lInde l"s tantiing that tile statl' co llege lJl'opuses s UPlJ1ying' the 
se rvices of profess iona l Il sychologis ts allo speech correc tion is ts to contracting 
school dis tricts . The activi ties of the psychologis ts would la rgely pertain to 
Les ting, guidance ami counsell ing of mcnLnlly nn cl elllotionnlly di s t urbed 
children bo th in the di s tricts nt. regulur period ic in t~l"v al s and, when deemed 
necessa ry, in the clinic at the s ta te college; w hile the speech cOl'rectioni s ts 
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would also conduct special speech classes in the districts . Qualified state 
college students would accompany such professional personnel as student ob­
servers and it is contemplated that they would participate to a limited extent 
in the instruction and services under strict supervision. Under the proposal l 

each participating school dist.rict would contract to pay its proportionate 
share of the salaries nnd related costs of the program to the state college 
board and would in tUl'n receive aid from the s tate to the extent p l'ovided by 
Sec Lion 131.085. 

The foregoing propos. II <lppClll 'S to COniOl'Jll in many respects to method 
(c) and perhaps to method (b) of Section 131.083. But it is unnecessary to 
make such a detel'minniion, for t he comm issioner of education has informed 
us that he has already approved the mcthod of providing special instruction 
and sCI'vices to handicapped children proposed by the St. Cloud Stale College, 
on the assumption that such proposal may not conveniently fit any of the 
methods specifically enumerated in Section 131.083. Such authority is granted 
to the commiss ioner of cducation by Section 131.083 (f). Thereforc, the pre~ 
liminal'Y question is answered in the affirmative and school districts may pal'~ 

licipate in the proposed program. 

This brings us to a consideration of the precise question which you have 
submitted, and we unswer such question in the affirmative for the following 
reasons. 

M. S. 136.10 provides : 

"The state teachers college bonrd may organize model schools in 
connection with each state teachers college for illus trating methods of 
teaching and school government only ." (Emphasis supplied) 

The terms "model school" and "laboratory school" al'e interchangeable. 
See opinion O. A. G. 316, June 26, 1953, copy enclosed. This statute does not 
limit the physical location of a laboratory school to a statc college campus. 
Further, it is clear that performance of the St. Cloud State College proposal 
would r esult in illustrating methods of tcaching, counselling and handling 
handicapped child ren, for thc benefit of st.udents enrolled at the college. Thus, 
the state college board could very weB determine that execution of the pro­
posed contracts would result in the organization of a laboratory school or 
l:iomething very much akin to it. 

M. S. A. 136.14 providcs: 

"The s tatc collcge board shall have the educational management, 
supervis ion, and control of the s tate co1Jegcs and of all property 8p~ 
pertaining thcr~to. It shall 31)I)oinl ull ,Jrcsidents, teachers, and other 
necessary CntlJ)oyccs (herein and fix their salaries. It shaH prescribe 
courses of study, conditions of admission, prepare and confer diplomas, 
report grnduittcs of the sUlte college department, and adopt suitable 
ru les <lml .regulations for the colleges . .... *" (}~mphasis supplicd) 

Even if the proposul would not tcchllicldly I·CS Ult in a labora t.ory school 
or model school within the meaning of Section 136.10, I am of the opinion 
that Section 136.14 g ives sufliciently broad pOWCl'S to the state collcge board 
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tu t'nablc i t to engage pmfcss iollul pe rsonnel in the fie lds of chi ld psychology 
and speech correction for the pllrpo£{c ('ontem pla ted. In this connection, i t is 
pointed out thai the stat.e collcgt' boarn has mainlained a !ll;'ycho-cducntionnl 
clinic at the St. Cloud Stute College (or u number of yea rs without specific 
authorization othol' than the gC'nc rai authOl'ity contained in Section 136.14, 
and in many respects the current proposn! would const itu te an extension of 
t.he services of s uch clinic. S imi lcu'!y. the legisla ture hus frequently appr o­
priated money for new programs in the various s tate colleges which could 
only be authorized by the general powers given to the state college board by 
Section 136.14. FOl' example, L. 1953, c. 644, appropria ted money fo r a nurses' 
training program in the Mankato State College; while L. 1957, c. 3, Extra 
Session, Section 3, appropriated money for the training of cerebral palsied 
children at the St. Cloud State College and for specia l education of handi ­
c-apped children at t he Moorhead and Manka to state colleges. 

While the state college board mus t be gu ided in the instant matter by 
the welfare of the stat e college and i ts students rather than by any need of the 
school di stricts, the board could very well here determine (as presented in 
your "Comment") that the proposed program would be of primary benefit in 
t raining state college students as future teachers. Also, under the proposal, 
the school dis tricts would r eimburse the stn te college board for all sa laries 
and related costs incident to the pl'ogram ,and thus very real benefits would 
accrue to the college and its students f rom the program at no additional net 
cost. 

Since school boards a nd the s tate college board are both authorized to 
participate in the proposed program, they have au tho ri ty to enter into con­
tract s to effectuate the same. Cf. opinion O. A. G. 180A, January 3, 1947, 
copy enclosed, and opinion of J une 26, 1953, supra. See al so M. S. A. 136.03, 
122.026, 122.039, a nd 131.081 et seq., r elative to authorization of the parties 
to enter into contracts. In view of the provis ions of Sections 131.083 (f), 
131.084, and 131.085, the forlll of such contl'act s should provide space for ap­
pl'oval by the commiss ioner of education. 
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MILES LORD, 
Attorney Genel'nl. 

O. T. BUNDLIE, JR., 
Assistant Attorncy Gcneral . 

Executive Directol', State College Board. 

May 28, 1958. 

ELECTIONS 

3lG 

Member of Congress-Eligibility of member of state legislature. Minn. 
Conet., Art. 4, Section 9 is without application to r epresentative 
in Congress. Memher of legislature is eligible to hecome candidate for 
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nUice of congr~ssmn n :11111 n('(-' d nu t rcsiJ!11 01 1$ lIIl.'mher of l'Ota t.c l eg i sl a. 
lurl' tn do ~O . 

Fact~ 

"At,ticle 4, Section 0, of the Minneso ta Cons titution provides that 
' No senator or r epresenta t ive s hall, during the time fot' which he is 
electctl, hold any office under the au thority of the Un ited States 01' 

the State of Minneso ta, except tha t of postmaste l' .. .' " 

Ques tions 

" (1) Is the secretary of s tate au thorized to accept for the s pecial 
pI'imol'Y and election an uniduv it of candidacy 0 1' nominat ing petition 
filed on behalf of a pel'son who was elected a s ta te legislator for t he 
term which expil'es in January 1959? 

1«2) Is the secre tary of s ta te <Iulhorized to accept an affidavit of 
candidacy 01' nom inating petition on behalf of a s tate legishltOl' who 
has been elected f or the te rm wh ich s hull expire in Janua ry 1959, llnd 
ha~ no t res igned from said ofHcc ?" 

Opinion 

1-2, The qualifi cations for r epresentative in cong ress are set forth in 
the United States Const itution, Art. 1, Sect ion 2, which reads in part as 
fo llows : 

" The hOllse of represen t..'1t ives s hall be composed of members chosen 
every second yea r by the people of the several states, and the electors 
in each s tate shall have the qU<.l lifications requ is ite for e lectors of the 
most numerous branch of t he state legisla ture , 

"No per son shall be a ]'eprescntativc w ho shall not have attained 
to the agc of twenty-fi ve years, and been seven years a c it izen of t he 
Uni ted States , and who sha ll no t , when e lected, be an inhabitant of that 
s tate in which he s hall be chosen," 

United Slates Const itut ion, Ar t. 1, Sect ion 4 provides : 
" The times, places and manner of holding elect ions fot' senators 

and representatives , s hall be prescribed in each state by the legisla­
ture ther eof ; but the Congress may at any t ime by law make or alter 
such r egulations, except as to the places of choos ing sena tol's." 
Minnesota Const itu t ion, Art. 7, Section 7 provides : 

"Every per son who by t he provis ions of t his article shall be en­
titl ed to vote at a ny election shall be e lig ible to any office which now is, 
01' hereafter s ha ll be, elective by the people in the dis trict wherein he 
shall have r es ided thirty days previous to sHch election, except as 
otherwise provided in thi s Constitution l or the Constitut ion and law 
of the United States," 
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In Danielson v. Fitzs immons (1950), 232 Minn. 14!J, 151,44 N. W. 2d 484, 
O Ul' s upreme court said : 

"The otnce of representa tive in congress is a federal office created 
by the United S tates const itu tion. The qualifications of those who a spire 
to or hold t his office a l'e p1'escribed by the United States constitution, 
and the s tate may not enlarge or modify s uch qualifications. The pro­
visions of U. S. Const. art. I, Section 4, permitting the states to reg­
ulate t he time, 1,lace, and manne r of holding e lections for members of 
congress. do not permit the s tate 10 add qua lifications for s uch office 
no t conta ined in the United States cons titution. We have so held in 
State ex re i. Eaton v. Schmahl, 140 Minn. 219, 167 N . W . 481. All 
authorities, so f a r a s we have been able to find , are in accord. None 
to the contral'Y have been called to our a t tention. Many of the authori­
ties arc collected in an exhaustive opinion of t he Wyoming court in 
State ex re I. Johnson v, Crane, 65 Wyo. 189. 197 P. (2d) 864, and we 
see no need of repeating or r eviewing t hem here," (Empha sis supplied. ) 

In State ex reI. Johnson Y. Crane. cited in the Danielson case a bove, 
relator sought a declaratory judgment that Lester C. Hunt, the t hen gov­
ernor of Wyoming, was not eligible to be a nominee for t he office of United 
States Senator in view of the provisions of t he Wyoming Constitution, 
Art. 4, Section 2, which provided that the governor shall not be eligible 
to any other office d uring the term for which he was elected. The court 
held that such constitutional provision did not prevent the governor from 
becoming a member of the United States House of Representa tives or the 
United States Senate, s ince the provis ions of the f edera l constitution dea ling 
with qua lifications of United States Senators and Representatives are 
controlling. 

State ex reI. Wettengel v. Zimmerman , Secretary of State, et a!., 249 
Wisc. 237, 24 N. "V. 2d 504, involved the right of J oseph McCarthy, t hen a 
Wisconsin circuit judge, to be certified as the Republican nominee fOI' 
United States Senator at the general e lect ion, he having received the 
g reatest number of votes at the primary election. The COUrt held that the: 

" Provis ion of Wisconsin constitution that Judges of the Supl'eme 
and Circuit Courts shall not hold any public office, except a judicial 
office, and that a ll votes for them shall be void , did not invalidate 
election of ci t'cui t judge as nominee for office of United States Senator 
or prevent the coun t ing of vo tes cas t f or him, since neither by con­
stitutional provis ion nor legis lative enactment can a sta te prescribe 
Qualifications of a cand ida te fo t nomina tion for office of United States 
Senator in add Won to those prescribed by the constitution of the United 
States. Cons t. Wis. art. 7, Sect ion 10; U. S. C. A. Con st . art. 1, Sections 
3-5." (Emphasis s upplied.) 

See a lso 91 C. J. S. 29, Section 11. 

Where the primary election is part of the machinery for choosing 
officials, state and f edera l, the same test to determine t he character of 
di scrimination or abridgement should be applied to the primary as is 
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applied to the geneml election. Sec S tat.e v. Zimml'fma n, supra , citing Smith 
", Allwright, 1944, 321 U, S. ~49 , 64 S. Ct. 757, 88 L. Ed. 987, 151 A. L. R. 
IllO. 

On the basis of t he foregoing' , it is Illy op inion that Minnesota Cons ti­
tion, Art. 4, Section 9 i ~ withou t appl ication to the ofHcc of Representative 
in Congress ; that a member of the state legis lature is eligible to become a 
candidate for such office, and that he need not resign as s uch member in 
order to become n candida te for membCl" of Congress . Accordingly, I answer 
your questions in the affirmative. 

60 

Secretary of State. 
January 16, 1958. 

MILES LORD, 
Attorney Gencl'al. 

280-G 

Secretary of State--Certificate of E lections-Rcilresentative in Congress­
Secretary of State has no statutory authori ty to withhold certificate of 
election on demand, but Congress may haye authorit.y to direct t hat 
procedure be held in abeyance. 

Facts 

"The aLtached telegram from Clifford Davis, Chairman Special 
Committee to lnvestigate Campaign Expend itures and Elections, United 
States House of Representatives 'respectively urges' that the Secretary 
of State refrain from issui ng certificate of election to Odin Langen, 
Congressman-clect from the Ni nth District until Decmbcl' 15, at which 
time the committee will inquire into the election." 

Question 

"Has t he Secretary of State the uuthority to comply with thi ti 
request, notwiths tanding Section 206.38 of Minnesota Statutes 1957, 
and demand by Cong rcssman-elec t Langen for his certificate?" 

Opinion 

It has been heretofore heJd by the Attol'ney General that M. S. 206.38 
applies to t he issuance of a certificate of election to the successful candidate 
for office of United States Representative in Congress. See opinion O. A. G. 
185-B-l, F ebruary 25, 1958, copy enclosed. Such statute provides: 

uThe auditor of each county or the secretary of state, where t he 
district comprises more than one county, shall make, for every officer 
and member of the legislature eJected t herein a certificate of such 
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election, and deliver the same to the person entitled thereto, without fee, 
upon demand. No certifica te of election shall be issued by the auditor 
of nny coun ty, 01' by t he secretary of state, to any person declared 
elected by the canvassing board of such county, or by the state can· 
vassing board, at any gencml election until 12 days after such canvass­
ing board has canvassed the returns and declared the result of such 
election. In case of a con test, the certificate shall not be issued until 
the d istrict court has determined the contcst. The auditor of any county 
shall a lso make for a ny cundidate or voter of his county, a certified 
copy of any statement of votes made by the county canvass ing board, 
on payment or tender of one dollar therefo!'." 

Twelve days having elapsed since the canvass ing board has declared the 
result of such election, the only authority to be found in the statute for the 
withholding of the certificate of election is where an election contest has 
been commenced in the Dis trict Court. Obviously, this clause is not ap­
plicable to the office in question. Article 1, Section 5, Clause I , of the United 
State Constitution provides, "Each house shaH be the judge of the elec­
tions, returns, and qualifications of its own members · •• /1. The case of 
Keogh VB. Horner , 8 Fed. Sup. 933, in construing this clause, holds that 
in a s much as the powcr of each House of Congress as judge of the qualifica­
tions and the legality 0·£ election of its members is suprcme, the Courts 
have no authority to judge the manner in which such members were elected 
nor interfere with the furni shing to them of election certificates r equired 
by State law. See also ' Vettengel vs. Zimmerman. 249 Wis. 237, 24 N. W. 
504, and In Re Youngdale, 232 Minn. 134, 44 N. 'V. 2d 459. 

The duty of t he Secretary of Stale to issue lhe election certificate is 
purely minis terial. See analogous opinion O. A. G. 185-A-l, January 18, 
1927, copy endosed, and the Keogh case, supra. 

On the othcr hand, when the HOllse of Representatives passes upon 
returns, elections and qua lifications of its members it acts in a judicial 
capacity. State ex ret ' Vettengel vs. Zimmerman, supra. 

The message from Congress urging you to withhold further action in 
this matter until the s lated date has come from the chairman of what we 
mus t assume to be a duly constituted Congressional committee authorized 
lo act on the matter. It would appear that t he Congress has a ssumed juris­
diction and so acting is exercising its judicial function. Your adminis trative 
function in a Congress ional election being in the first instance pursuant 
to the F ederal Constitution, (sec Art. 1, Section 4, Cl. 1, thereof, and State 
ex reI. 'V etten gel VB. Zimmerman, supra) , you would appear to be subject 
to the judicial direction and review of Congress in this matter and it would 
thus appear that that body may have the necessary authority to direct you 
to hold the procedures in abeyance. Reed VS. County Commissioners of 
Delaware Co., PR., 48 S. Ct. 531, 277 U. S. 376, 72 L. Ed. 924. It is for you 
to determine whethel' 0 1· not th is telegram ('on !'l titu tcs a va lid a nd binding 
direction fl·om Congrcss. 

In determining whether OJ· not you should comply with the request or 
<lil·cction of the Congress ional committee, as you may interpret tt, you 
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should, of course, be advised that your issuance or withholding of the 
certificate of election does not foreclose Congress from seating the candidate 
it determines to be entitled thereto upon completion of its own investigation. 
The issuance is therefore a mere formality . In the words of the Keogh case, 
supra, at p. 934, if the Secretary of State 

.. . ,., • refused or was prohibited from issuing such certifi cates of 
election and the situation was presented to the House of Representa­
tives, I do not doubt but what the House would have the right to seat 
the members elected without any certi fica te just as it could refuse to 
sea t the members with a certificate, if it chose so to do . • •• " 

Further, in a somewhat analogous situation, on the State level, the Minne­
sota Attorney General had this to say in his opinion, O. A. C. 185-A-l, 
January 8, 1927, supra: 
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"In view of the indicated conclusions, the inquiry, whether the 
certificate of election iss ued by the county auditor to Youngdale was 
prematurely issued because the appeal to the supreme court leaves the 
matter still undetermined, is unimportant. The real controversy is, 
which one of these members was elected to represent this district in 
the house; and this, under the constitution, the house must determine 
for itself. Obviously, it is not bound by a certificate of election issued 
pursuant to the direction of the court in the contest proceeding there 
pending under the provisions of chapter 162, Laws 1919. If the house 
accepts the judgment of the court, the certificate of election is of no 
importance. If the house rejects the judgment of the court and deter­
mines the contest upon other evidence, the same result follows." 

Secretary of State. 
December 4, 1958. 

MILES LORD. 
Attorney General. 

186·B·! 

Special ElectionlS-Time for convening of the State Canvassing Board­
M. S. A. 205.1 6, 205.15 and 206.54; Time for the issuance of Certificate 
of Eleclion-205.!6. 205.15 and 206.38. 

Questions 

1. ''In the absence of a clear statement in the law as to when the 
State Canvassing Board should meet to canvass the returns of the Special 
Election held in the First Congressional District on February 18, 1958, 
we ask that you render an opinion a s to when the State Canvassing 
Board should convene to carry out the obligations imposed upon such 
canvassing board . 
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2. "Under Section 205.15, Minnesota Statutes, the following lan­
guage is used: 

.. 'A certificate of election shall forthwith be issued to each 
person entitled thereto in the same manner and by such officers 
as is provided for a general elect ion fol' offices of the same kind 
as those to be filled at ~uch speciul election.' 

"Does thi s app ly in thi s instance?" 

Opinion 

A provis ion of the special election law generally applicable to the 
questions you have raised is M. S. A. 205.16, which provides as follow s: 

"Except as otherwise provided by Sections 205.05 to 205.17, all 
such specia l elections and primaries, and all matters pertaining thereto, 
shall be governed by the laws relating to genera l elections and regular 
primary elections, and matters pertnining t hercto, rcspect ively sO Inl' 
as such laws are applicable." 

1. The applicable provision of the s pecial e lection law is Section 205.15 
which provides in part: 

"The returns of any spec ial election 01" primary held under Sections 
205.05 to 205.17 s hall be tl'3nsmitted forthwith, when completed, to 
the auditor of the county whe rein such special election or primary is 
held and shall be canvnssed on the next day other than a Sunday or a 
legal holiday following such s pecial election or primary by the county 
canvassing board. (, ~ of< The returns of such spec ia l pl"imary shall be 
made and canvassed, the results thereof declared and forthwith cer­
tified in the same manncr as is provided for the I·ogular primary 
election for offices of the same kind a s those to be filled by such special 
election. * (r .;. The county canvassing board shall dete rmine and declare 
the results of such special election and certify and file a statement 
thereof in like manner as hereinbefore pl·ovided fot' s lich special pri­
mary. * * *" 

The provis ion of the ge neral election law is Section 206.54 which Jlro­
vides in part as follows : 

"The secretary of state shall call to hi s a :-;s i:-; tance two judges of 
the s upreme court and two disinteres ted judges of the district cour t, 
and such judges, together with the secretary of state, s hall constitute 
the state canvassing board. Such board shall meet at t he office of the 
sec l'etary of state on the second Tuesday nite r any election, except 
as otherwise provided for specia l elections . '" ,~ ~ .. 

From n consideration of these pl·ovisiotls , it is our eonclu::lion that the 
general e lection provision is not applicabl e and that the State Canvassing 
Board should be convened w ithout reg'anl to that provi sion. Specifically you 
need not wait until March 4th to convene the Board as the general election 
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provision would require, the State Canvassing Board may be convened as 
soon as possible. 

2. The ques tion as to this ~ortion of Section 205.15 is not whether it 
applies here but rather how it applies. The general election provision is 
Section 206.38 which provides a s follow s: 

" The auditor of each county or the set'retal'Y of state, where the dis­
trict comprises more than one county. sha11 make, for every officer and 
member of the legislature elected therein a certificate of such election, 
and deliver the same to the person entitled thereto, without fee, upon 
demand. No certificate of eJection shall be issued by tht:! auditor of any 
county, or by the secretary of state, to any person declared elected by 
the canvassing board of such county, or by the s tate canvassing board, 
at any genera] election until 12 days after such canvassing board has 
canvassed the returns and declared the result of such elec tion ...... " 

The direction in Section 205.15 to issue the certificate of election "forth­
with" is inconsist ent with a fixed wait ing period of 12 days a s provided in the 
above quoted .!Jec ti on. M. S. A. 206.38 is therefore superseded in this respect 
by Section 206.15 and the certificate of election should be issued forthwith 
after the canvass, not 12 days after the canvass. Issuance of the certificate 
"forthwith" does not mean that it mus t be issued immedia tely but it means 
that it must he issued without unreasonable or unnecessary delay having re­
gard to the circumstances of this particular case. See Sorenson v. Swensen 
(1893), 65 Minn. 58, 66 N. W. 350, and Rines v. German Insurance Co. 
(1899). 78 Minn. 46, 80 N. W. 693. 

What. would be a reasonable time here will depend upon all of the ci r­
cumstances and pertinent facts before you. In any event, you are advised 
that the certificate of elect ion may be issued without wai ting the twelve day 
period normally required. 
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Secretary of Stat.e. 
February 25, 1958. 

MILES LORD, 
At torney General. 

HAROLD J. SODERBERG, 
Assistant Attorney Generu!. 

186-B-l 

Party primary elections are required by M. S. A. 202.11 to be held 
at regular polling places. School buildings and prh'ate buildings des ig· 
nated pursuant to s tatute and charter provis ions as polling places ar(' 
required to be made 8\'ailable for tht! holding of such party primury 
elections. 
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Facts 

"The COlll lllon Counci l of the City of Rochester has designated in ac­
cordance with the provisions of Section 8 of the Chalter of the City of 
Rochester and Section 205.25 of the Minnesota Statutes, the polling place 
in each precinct of the City of Rochester. Included among the polling 
places so designated arc seven public elementary school bUildings. 

"Representatives of the Republican Party and Democratic Farmer­
Labor Party in the City of Rochester in the past have asserted the right 
under the authority of Section 202.11 of the Minnesota Statutes to use 
t hese polling places to hold, on the even numbered years, the precinct 
caucuses of said political parties. 

" The duly elec ted Board of Education of Special School District No. 
4, which encompasses the City of Rochester, has refu sed to permit the 
lise of these seven public elementary school buildings under the Board's 
policy that 'facilities shall not be rented to any individual 01' group to 
promote party politics or what is not of interest to the community as a 
whole.' 

"In addition, the ' Common Council of the City of Rochester has 
designated, in accordance with the above statutes and with the consent 
of the "esponsible parties, certain private buildings as polling places fol' 
certa in pl'ecincts in the City of Rochester." 

Question 

"Whelher the Board of Education of Special School District No.4 
and the responsi ble pal·t ies of private buildings are required by Section 
202.11, Minnesota Statutes. to make available for such precinct caucuses 
apPl'opl'iate space in the des ig nated polling places that are under their 
control." 

Opinion 

M. S. A. 202.11 pl'ovidl~!' as follows: 

"Candidales whose nominations al'e not required to be Illade by 11 

pl'imal'Y e lection Illay Le nominated by a delegate convention called for 
the purpose. The authorized cou nty or city committee of any political 
party, at least 20 days before the time fixed for the election of delegates, 
shall give two weeks' published, and at least six days' posted, notice 
of primaries for the purpose of electing the number of delegates to 
which each distr ict is entitled, and of the offices for which nominations 
are to be made. Except. as otherwise especially provided, such primaries 
shall be conducted in accoJ'dance with the provi sions of this act relat~ 
ing to primary elections, insofar as the same can be applied. All such 
primaries shaH be held at the regular polling places, and those of each 
county on the same day, at an hour thereof between 2:00 and 9:00 
p.m. appointed by the committee calling the convention, and shall be 
kept open for at least one hour," (Emphasis supplied). 
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The board of ed ucation of the special school di s tril'l does not rely upon 
any statutory provis ion in its I' cfu ~:ll to permit the usc of the school build· 
ings which Wl't'C previoll sly designated as polling places purs uant to M. S. A. 
205.25 and Section 8 of the charter of the city of Rochester. We do not agree 
that the prec inct caucuses of political parties can be cons idered as only 
an activity "to promote party politics 0)' what is not of interest to the 
community as a whole." The precinct caucuses arc an integral part of the 
election processes of thi s state and arc recognized a nd provided for by law. 
Beyond that, however, it is our opinion that the policy of the board must 
yie ld to the statutory provi sion above quoted. 

In a Ill'io r opin ion of thi s office the sume question was presented and 
it was thel'e held that the IJublic o llicial s having charge of the designated 
polling places had the rluty to pe rmi t their use foJ' pal·ty primaJ"ies . That 
op ini on s tated: 

" ,) 0) ') Si nce the statute provides t hat party primaries shall be 
he ld at the regular polling places, it is the duty of the c ity clerk 01' 

othe r public official huving charge of those places to permit their use 
for s uch primaries, when ca lled according to law, upon application by 
the prOpe l' party committee . • '" . " 

The statute in effect a t the time of t hat opinion has not been changed. A 
copy of t ha t opinion O. A. G. l SG-G, March 9, 1928, is enclosed herewith. 

There is no indication in youI' lette r that any of the persons in control 
of the private buildings who had consented to the use of such buildings 
as polling places have refused to pe rmit the use of their buildings for con­
duct of the pa rty pl'imal'ies. It is ali I' opinion however, that these buildings, 
having been designated a s polling places, must be made available for all 
of the )llll'po~es contemplated fol' s uch polling places by the law. 
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Rochester City Attom cy. 
March 28, 1958 . 

MILES LORD, 
A ttol'ncy General. 

HAROLD J. SODERBERG, 
Assis ta nt Attorney General. 

186-G 

Cities-Elections-voters residing in territory which was annexed to city 
pursuant to 413.12 less than 30 days before election are qualified to 
vote in s uch city e lection. Opinion O. A. G. 64-N, November I, 1945. 
overruled. Art. VII, Section I of Constitution construed. Resident of 
such annexed territory may be candidate for city office in s uch election. 
Art. VII, Sec tion 7 of Cons titution construed. 
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Facts 

'1 * .:. (J the City of White Bear Luke, Minnesota , I); * • recently had 
an annexation of territory that would be included in the Fourth W ard 
of our City. There is a special eJection in the Fourth W ard to elect a 
councilman from that Ward by virtue of a charter amendment at our 
last City election, which was in Mal·ch. My ques tion is in regard to the 
annexed territory which became il part of the City on May 2, 1957. 

• • • 
" . » • the e lection to be held is schedu led for May 2 1, 1957." 

Ques tions 

1. "Cun the res idents of the new territory vole in the coming 
election ?" 

2. "Can a ,oes ide nt of the new te rritory be a candidute for office 
of councilman in that Wa rd? " 

OI)illiOIl 

1. The annexation of tClTitol'Y to the c ity of While Beal' Luke, we are 
informed. was pursuant to M. S. A. 413.12. The annexed territory became 
a part of the city on May 2,1957, a nd is included in the fourth ward thereof, 
which we are info l'med cons titutes an elect ion di strict. The s pecial election 
wi1l be held less than 30 days after the effective date of the annexation. 

Art. VII, Section 1 of the Minnesota Const itution states: 

"Every pe l'son of the age of twenty-one (21) yeal's 0 1' upwards 
belonging to either of the following- c1a::;ses who hmi res ided in thi s 
State six (6) months next preceding any election shall be e nt itled to 
vote at such election in the election di ~tl'i cl of v"'hich he sha ll at t he 
t ime have been fOI' thirty (30) days a resident. for all officers that now 
are, or hereafter may be, elective by the people." (Emphas is s upplied). 

Since the boundaries of the c ity and of the fourth ward the re in have 
been expanded with in thirty clays prior to the e lection, the basic question 
i ~ whether 01' not the pe l'so n ~ affected by the annexation are now such 
r eside nts of the newly expanded election di s t l'ict a s arc within t he pUl'view 
of the constitu t ional provis ion. 

The case of l'eol,le \'. Graham. 267 Ill. 426, 108 N. E. 699, s tates the 
purpose of constitutional provisions establishing residence "cquiremcnts 
at page 705 of thc Northeastel'n Repor tel' a s f o llows : 

~ ' The I'equil'cment that t he pa r ty c ffe ring to vote s hall res ide within 
the district w hich is to be affected by the exercise of hi s right has been 
adopted in most, if not a ll, jurisdictions to enable persons res iding in 
the ne ighborhood whcre the votet' re s ides to become acquainted with him 
and know that he is a bona fide resident not onl y of thc state and 
county but of the di stric t where he attempts to vote. By requiring him 
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to vote among his neighbors who know whether he is legally entitled 
to vote, the opportunities for illegal or fraudulent voting will not be 
as great as jf the voting were all to take place at a distance and among 
strangers," 

And in Renner \'. Bennett, 21 Ohio Slate Reports 431, the court upheld the 
I'ight of persons to vote who resided in territory which was ceded to the 
State of Ohio by an ac t of Congress less than one year bef ore the election , 
although the Ohio cons titution did not permit a person to vote in Ohio 
unless he had been a resident for one year. The court there sta ted: 

" * • • it seems to us it is sufficient that the votCl', at the time of 
the election, has a res idence. in the poli t ical nnd jurisdictional sense 
of the terms, within the propel' political division, and has resided in t he 
same place for the prescribed length of time, to fulfill this requirement 
of the constitution . In such a case it is true, in the primary sense of 
the words, that there is no change of residence. but merely a change 
of jurisdiction. To say that there is a change of )'esidence is to give 
the words a secondary meaning." (Emphas is s upplied). 

In the instant situation the voters who tire res idents within the fourth 
ward of .the city of White Beat' Luke at the t ime of the e lection, anti who 
have resided in the same place for 30 days and who al'e othel'wise qualified 
to vote, should be entitled to do so. To hold conversely would result in the 
disfranchisement of n lal'ge number of voters; and in cons truing Art. VII , 
Section 1 of the Constitution, t he Attorney Gencral's opinion O. A. C. 
64-N, April 26, 1952, copy enclosed statcs: 

HIt apl>eal'S to have been the intent of the fram ers of t he Consti­
tution tha t a person who voluntarily moves from one voting district 
to another, within thirty days before an election, thereby disqualifies 
himself to vote Ilt s uch election. It cannot have been the intent of thi s 
language to disfranchi se a voter who has continuously J'esided on t he 
same site more than t hirty days before the election. The lang uage 
mus t have been intended to prevent transients from vot ing." 

We concur in such interpre tation of the cons titutional provision, which 
interpretation has been followed by our s ubsequent opinions O. A. G. 64-8, 
March 19, 1954, and O. A. G. 187-A-9. April 26, 1954, copies enclosed, and 
answer your question in the affirmative. The contra ry opinion O. A. C. 64-N, 
November 1, 1945, copy enclosed, is expressly ovel'l'u led. 

2. Art. VII , Sect ion 7 of the Minnesota Cons titution s tate~: 

"Every person who by the provisions of this article shall be 
entitled to vote at any elec tion s hall be elig ible to any office which now 
is. 01' hereafter shall be, elective by the people in the liistrict wherein 
he shall have resided thirty days previous to s uch election, except a s 
otherwise provided in this Constitution, 01' the Constitution and law 
of the United States." 

By this provi !:l ison the right to vote and the right to holel oflice arc 
declared to be coordinate. State ex ret McCarthy v. Moore, 87 Minn. 308, 
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SUi 92 N. W. 4. An <'lffirmative answer to your first. question, therefore. 
require~ nn affirmative answer to your second flucs tion 8$ well. See al so 
opinion or Apl'il 2", Hl54. s upra . 
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MILES LORD, 
Attorney General. 

White Bear Lake City Attorneys . 

May 16, 1907. 

EMINENT DOMAIN 

G4-N 

Rule 77.04 of New Rules DC Civil Procedure does not apply to eminent 
domain proceedings under c. 117. Rule applies only to orders, decisions 
or judgments pertaining to individual appea ls from commissioners' 
awards. M. S. A. 117.14. 

Your letter calls a ttention to Rule 77.04 of the New Rules of Civil 
Procedure in Minnesota which provides that the clerk of court shall serve 
a notice of the filing or entry of an order or decision or judgment made by 
the court by mail on every party affected thereby or his attorney of record. 

You also call attention to Rule 81.01, wh ich provides thnt these Rules 
do not govern procedure and practice in certain s tatutory proceedings 
(including eminent domain proceedings, c. 117) in so far ns the statutes 
are inconsistent 0)· in conflict with the p)·ocedul"e a nd p racti ce provided by 
the Rul e!'l. 

Question 

Does Rule 77.04 of the New Rules of Civil Procedure apply to eminent 
domain proceedings ? 

Opinion 

The genesis of the New Rules of Civil Procedure is found in L. 1947, 
c. 498 (M. S. A. 480.051 c t seq.) . Section 480.051 provides: 

" The supreme court of this state shall have the power to regulate 
the pleadings, pract ice, procedure, and the form s thereof in civil actions 
in all courts of t his state, other than the probate courts, by rules 
promulgated by it from time to time. Such rules shall not abridge, 
enlarge, or modify the substantive rights of any Jitigant." (emphasis 
supplicd ) 
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Thus the New Rules of Civi l Procedure promulgated pursuant thereto 
rclute only to l'iv ii ac ti o ll !'! , whe rea s it has long heen held in thi s state that 
condemna t ion Pl'occccli nj.!'!:1 arc not civil actions as s uc h but rather nrc special 
proceedings , onl y q uas i-judicial in na t ure. S tat e ex reI. Simpson v. Rapp, 
39 Minn. 65, 38 N. W, !)26; State. by En'in. \', May. 204 Minn. 564, 285 
N. W. 834 

In t he Rapp ('ase, s upra, the court said at p. 67 of the Minnesota Report: 

"Condemnatory proceedings in the exercise of the right of eminent 
domain arc not civil actions or causes within the meaning of the con­
s titution, bu t s peciu l proceedings, only quasi judicial in their nature, 
whether conducted by judicial or non-judicial officer s or tribunals. The 
propriety of the exerc ise of the right of eminent domain is a political 
or legislative, Hnd not i\ judicial question. The manner of the exercise 
of t hi s right is, except a s to compensa t ion, unrestricted by the con­
stitution, a nd addresses itsel f to t he legislature as a question of policy, 
propriety, 01' fi tness, I'ather than of power. They are under no obliga­
tion to s ubmit the question to a judicial tribunal, but may determine 
it themselves, 01' delegate it to a municipal corporation, to n com­
mission, 0 1' to a ny other body 01' tribuna l t hey see fi t." 

In t he May case, supra, the cour t stated at p. 567 of the Minnesota 
Report: 

" In the Wiscons in cases the court regarded the condemnation pro­
ceeding as a civil ac tion against all the land-ownel's whose property 
was sought in the petition. In th is state we r egard the exerc ise of the 
rig ht of eminent domain by condemna tion proceedings as an exertion 
of t he legis lative power , 2 Dunne ll , Minn . Dig. (2 ed. & Supps.) 
Section 3014 ; the 'judicia l power comes into play onl y to the extent 
that the cons titution gua ran tees to the owner of property right to 
compensation,' State, by Peterson, v. Severson, 194 Minn. 644, 647 
261 N. W. 469, a nd of cou l'se to determine if the taking is for a public 
purpose. It follows that the proceeding up to the time awards are made 
iii; essentially legis lative and only quas i judicial in character. 2 Dunnell , 
Minn . Dig. (2 ed. & Supps.) Sect ion 3079, • I) I) but as soon as the 
amount of the commissioners' awurd becomes controversial by the 
taking of an uppea l the matte r 8ss umeg the nature of a judicial pro­
ceeding. and rules re lative to s uch proceedings apply. Each award be­
comes a seve rable subject of cont rover sy." (Emphasis supplied) . 

We therefore hold that. Rule 77.04 has no application in eminent domain 
proceedings until und un less a party to the proceedings appeals to district 
court from the award of commissioners. When such an appeal has been 
tal{en, as provided in M. S. A. 117.14, " the t ri a l s hall be conducted and 
the cause di s posed of nccol'ding to the ru les applicable to ordinary civil 
actions in the district court." 
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Your question is answered in the negative, therefore, except for orders 
decisions or judgments of the court pertaining specifically to individual 
appeals from awards of commissioners . 
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MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
Assistant Attorney General. 

Big Stone County Attorney. 

July 10, 1957. 

HEALTH 

817-F 

38.161 cons t rued; S tate not precluded from licensing restaurant at Coun ty 
fai rs under this section. 

Question 

Does M. S. A" Sec. 38.161 exempt the groups named therein from 
licensure by the State of Minnesota? 

Opinion 

M. S. A. 38.161 reads a s fo llows: 

"Subdivision 1. No governmental subdivision of this state s hall im­
pose any 1icense upon or coBect a license or service f ee from any group. 
association or organization operating a restaurant, a s defined in section 
157.01, where the purpose of such operation is solely to provide meals, 
lunches or refreshments for a limited period not to exceed one week at 
a fair conducted by a county agricultural society. This exemption from 
licensure does not exempt such group, association or organization from 
compliance with any sanitary or public health ordinance or r egulation 
of the political s ubdivision having jurisdiction over t he area in which 
such operation is conducted. 

"Subd. 2. For the purpose of this section a County Agricultural 
Society shaH not be considered to be a governmental subdivision." 

This section was enacted by the 1957 legis lature, Chapter 59, Laws 
1957, by a bill with the following title : 

" An Act relating to the service of mea ls at fairs conducted by a 
county agricultural society I and permitting such service without pay­
ment of local license f ees." (Emphasis supplied) 
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It is our opmlQn thl,t tbe , legislature in tended to exclude t.he groups 
mentioned by t his statute fl'olll the burden of a license requil'cmcnt by ::t 

"governmenta l s ubdivision of th is s tate" and t hai it did not intend by this 
section to exclude these groups from t he requil'l'ment of u sta te license. 

In t he absence of u clenr intent ion to bind the l:itute by the pussage of 
a law, the state is not bound by its pussage unless it is speci fi ca lly named 
therein (sec M. S. A. 645.27). 

66 

Your question is therefore an swered in the negative. 

MILES LORD, 
Attorney General 

ROBERT J . STENZEL, 
Spec. Asst. Attorney General 

Crow Wing County Attorney. 
July 31, 1958. G2-C 

Trailer Coach Parks: Purchaser of validly Jicensed trailer coach park es ­
tablished before passage of Laws 1951, eh. " 28, does not need to ac­
company license application with permit from municipa litr. Permit r e­
quired if park area increased. 

Fac ts 

"A situation has now ~\l'isen where a new operator has pUl'chnsed 
a licensed and operated trailer coach park which was in existence at 
t he time of the enactment of the licensing act in 1951 [Laws of 1951, 
Chapter 428] . He plnns to have a ll trailers vacated for the purpose of 
making majo r alte r'ations." 

Comment 

"There is contention that in s uch a case the new ownel' must secure 
either the permi t 0 1' the statement from the mun icipality in accordance 
with the provisions of the law [M. S. A. 327,L6, Subd, 3] cited above. 
In short, it is the cnse of a going business chang ing ownership with t he 
only variance here being the new owner i ~ having the si te vacated of 
trailers the better to make improvemen ts." 

Questions 

"1. Is A, the purchaser of a traile1' coach park s ucceeding t.o the 
rights of B, the sell ing licensee who was operating t he park at the time 
of passage of the licens ing law, r equi red to secure the permit 01' state-
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ment prescribed in Sec. 327.16, Subd. 3, as U l'equisite to the continuing 
operation of the park under t he new ownership? 

"2. Suppose A, the purchaser in ques tion I, decides not to operate 
a trailer coach park and later sells t he site as a trailer coach park t o 
C. Is C obliged to secure the permit 0)' statement as prescribed from 
the municipality? 

1<3. When un addit ion to a n established licensed park i!:l proposed 
to be made, would Sec. 327.16, Subd. 3, be construed to require a permit 
01' sta tement from the municipality as to that addition when such new 
addition comes under zoning ordi nances adopted subsequent to the date 
of the original 1icense?" 

Opinion 

The applicable sta tute is M. S. :-127.16, Sulld . 3, which reads in part 
material : 

"The applicut ion fol' the first HfllllIUI primary license shall be sub­
mitted with all plans and specificl1tions enumerated in subdivision 2, 
a nd payment of $~5 fO l ' cHch ten acres or frHction thereof, of land to be 
used in <'onneclion with such t l'uilcl' coach ]lark and shull be accom­
panied by an a pproved pe l'ln it from t he municipality whereon the park 
is to be located, or a s tatement that the municipality does not require 
an approved permit; provided, however, that such permit shall not be 
required of any t railer coach park which wus established prior to the 
effective date of this uct. Each year thereafter the license f ee shall be 
$3.50. AIl a nnual license f ees paid to t he department of healt h shall be 
t urned over to the state department .• :eo ." (Emphas is supplied.) 

T he stntulory languag'c which exempts U pl'e-existing " trailer coach 
park" from the requirement of fUl'ni shing an "approved permit" from the 
municipality whe reon the IHlI'k is t o be located 01' a statement t hat the 
municipality does not require an approved permit clearly indicates t hat the 
trailer coach purk received t.he exemption ltnd not the owner. The words 
"trailer conch pal'k" as defined in M. S. 327.14, Subd. 3, means a geographi­
cal location. When the legislature intended to refer to a "person, firm. or 
eOl'poration" they expressly did so us in 1\1. S. 327.15. The issue is whether 
the tra iler coach pa rk in ques tion was established priol' to t he effective 
date of L.:nvs 1951, Chapter 428. It is therefore our opinion that the Janguage 
used does not require this subsequent purchascl' of a validly licensed trailer 
coach park to accompany his annual license application with an approved 
pel'mit or s ta tement that s ti ch is not requil'ed, 

Your second question presenls a hypothe tic~\l s ituation depending upon 
many considerations not before us and is a question of fact on which this 
office does not rule. One of the pl'oblems presented is whether the use of the 
site in ques tion as a trailer coach park has been abandoned. Assuming. how­
ever , that the site in ques tion has not been abandoned as a trailer coach 
purk, t he same reasoning applicable in t he answer to your fil's t ques tion 
would apply. 
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In answering your third question, we assume that the addition to which 
you refer is a development of a new tract of land outside the limits of the 
licensed trailer park site. As a general rule a non-conforming use cannot be 
expa nded or enlarged. McQuillin on Municipal Corporat ions, 3rd Edition, 
Sec. 25.206. Generally speaking, a non-conforming use is 1imited to t he area 
it covers at the time of t he enactment of the zoning ordinance or r estric­
tion. See People v. Gerus, 69 NYS (2d) 283. While t his law which we are 
construing is a licensing law and not a zoning law, similar principles apply_ 
For this r ea son we f eel t hat the legislature intended t hat any expansion of 
an existing t r a iler coach park must comply with the law requiring that a 
permit or statement that one is not r equired be furni shed. 
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MILES LORD, 
Attorney General 

ROBERT J. STENZEL, 
Spec. Asst. Attorney General 

Executive Officer, Sta te Health Department. 

January 11, 1957. 

HIGHWAYS 

238-i 

Power of Commissioner-Trunk Highway F und-Commissioner of Highways 
may reimburse employees for part of cos t of t uition in attending en­
gineering Aide Program for the development of s ub-professional 
engineers. Expense is proper charge on Trunk Highway Fund. 

Facts 

" I am now informed by the State Department of Highways that 
the Univer s ity of Minnesota, in cooperation with the Minnesota De­
partment of Highways and certain Twin City firm s, are offering an 
Eng ineering Aide P rog ralll f or the development of s ub-professional 
engineers. 

"In order to meet the competition of pr ivate firms in these courses 
and to avoid adverse cri tici sm which might attach to the Department 
of Highways if it failed to offer to its employees the same compara ble 
financia l assistance as granted to their employees, the Department pro­
poses to reimburse all of its el igible employees who l'egiste r for the 
courses as f ollows: 

" Re imbursement of 35 per cent of tuition costs f or completion 
of the cou rse with a 'C' grade, 50 pet' cent reimbursement for the 
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completion of the course with a 'B' grade, and 65 per cent r ei mburse­
ment for completing the cou),se with an 'A ' grade. 

"To that end, the Department has requested me to set a side and 
encumber $5,000 of Trunk Highway Funds for t he purpose of such 
r eimbursement." 

Q uestions 

"1 . Is there statutory authority f or the program planned by the 
Department of Highways? 

"2. Does the Constitution, AI,ticle XVI, pe rmi t the use of Trunk 
Highway Funds to re imburse Hig hway e illp loyees for all or part of nn 
educat ional pl'ognun voluntaril y unde rtaken in t he manne r ou tlined by 
the Department of Highways?" 

Ollinion 

I. I find no spec ific statutory a uthority for the progl 'um planned by 
the Department of Hig hways other th a n t he s tatutes here in cited. That 
fact , however , i s not decisive of the question before you. The Com mi ssione r 
of Hig hways has statutory uuthol'ity to employ s uch skilled and unski lled 
help nnd employees a~ may be necessHry f o r t he perfo r mance of hi s duties . 
M. S. A. 161.02, Subd. 4. The sala ry and cxpe nses of s uch e mployees are 
payable from the trunk highway fund. M. S. A. 101.02, S ubd . 5. 

The Commiss ioner's responsibility is broad. The Constitut ion gives him 
the duty to establish, loca te, constr uct, reconstrll ct, improve a nd mnin ta in 
t he public highways of thi s state. To do t h is he must have competent en­
gineering help, both professional a nd s ub-profess ional. Unde r t he c il'cUln ­
!5tanccs outlined in you r lette r , and taking in to acco un t t he shortage of 
e ngineering pcrsonnel and the resultant compe tition umong employc!'s fo r 
c ngineering per sonne l, I tlln of the opinion t hat it i!-i wi t h in the comm is­
s ioner's di scr etio n to dec ide whether he wi ll hirc s uch help a ll'eudy tnlined 
0 ) ' whether he will hire people and give the m some e ng ineering training. 

In Green \'. Kitchi n, 229 N . C. 450, 50 S. E . (2d ) 545, the court had be­
fore it the legality of the action of a town in paying withou t speci fi c statu­
to l'Y nu thol'i ty the salary and e xpenses of a po liceman while he a ttended 
a DO day police t raining course at t he Nntio nal Police Academy of t he 
F ederal Bureau of Invcst iJ,!'ation a t Was hing ton, D. C. The cour t uphe ld t he 
ac t.ion of the town . The reasoning of t he court in tha t ca~ e is cogent and is 
applicable he re. The court sa id: 

"Whethe l' a municipal corpora tion ~ hould )'ely upon experience, o r 
t raining , 01' both f or securing com pet.ency in its po lice ough t to be lef t 
to the di scretion of its governing body. Like wi se, whethel' or not neces­
s ity compels o r prude nce justi fies n ~pec ifi c outlay of Illun icipa l funds 
to provide spec ial train ing for a part icula r officer seem s to be a prob­
lem which of I' ight l ics withi n t he domain of the Illunicipal ity involved. 

"For these n:Hso ns, we conclude t hat the power of ::\ city 0 1' town 
to spend tax money fo )' in!';tr uction of its police in t he performance of 
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their du t ies is fairly implied in a nd incident to a power expressly con­
f erred upon the city or town to appoin t Dnd employ police for preserv­
ing law and order within its limi ts .. ,tt 

As to the argument that the expense was an outlay of public fund s for 
i\ private purpose to benefit the individual, the court said: 

uThe complaint reveals tha t the def endent, P. H. Ki tchin , has been 
serving t he Town of \Veldon in the cHllacity of a police officer ever since 
he completed the course at t he National Police Academy. F or this r cu­
son , i t seems somewhat inappropr iate to argue here t hat the spending 
of municipal funds to train a policeman for the mol'c efficient pe r­
formance of hi s duties must be deemed to serve mere ly a private pur­
pose because the municipality cnn not compel him to r emain in its 
service after obtuining the training until it has received recompense 
for its ouUay of public moneys. But, in any event, this objection seems 
relevant to the question of the advisabi li ty of making the expenditure 
rather than to the existence of the power to make it ... 

"The expendi t ure of tax moneys by a city or town to further the 
t raining of its policeman does not grant an exclusive emolument or 
privilege to the policeman contrary to Article T, Section 7, of the 
Constitution because it is f or a public purpose and 'i n cons ide ration of 
public se rvices.' .. . " 

In Lindquis t v. Abbe tt. 13G Minn . 233, 265 N. W. 54, t he Minnesota 
court upheld the action of a school district in paying the expenses of its 
t ruant officer incurred in attending a national convention of socia l worker:; 
since the convention deult with problems involved in his work. See a lso 
Tousley v. Leuch. 180 Minn. 293, 230 N. 'V. 788. 

2. This question is nnswel'cd in the affirmative. 

There can be no question t ha t t he commissionel' cun hire s ub-profes­
~:!io nal engineel'ing pe J'sonne l and that t he sala ry Hnd expenses of such per­
sonnel may be paid from the t run k highway fund. In view of what has been 
said in answer to the first question, the partial l'eimbul'sement of s uch em­
ployees for tuition charged them in attending t he Engineering Aide Program 
is a proper charge on t he trunk highway fund , 
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October 16, I V57. 

M ILES LORD, 
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229-A 

Villages-The act of the Village Council of Hous ton purpor ting to grant :lIl 
easement in a Villnge S treet for Lhe cOlls truction and maintenance of :I 

scale platform is ultra "i res ;'Iud of no force and effect. 
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Fads 

The Hedding Elevator Company owns and maintains a sca le platfol'lll 
within the right of way of Trunk Hig hway No. 7G in the Village of Houston. 
Prior to becoming a purl of Trunk H ighwuy No. 76, by the Commissioner 
of Highways' Order duted July 12, 1955, the arca in question was Grant 
Street in the Village of Houston. On Mal'ch 26, 1942, the Village Council of 
the Village of Houston executed an instrument in tended to convey an ease­
ment for the construction and maintenance of said platform in Grant Street 
adjacent to t he Reddi ng Elevator. By virtue of a joint cooperative agreement 
between the State Highway Department and the Village of Houston, plans 
have been prepared for the improvement of 44 f eet of the Trunk Highway 
between new curb lines in t he Village of Houston, which require removal of the 
scale platform. There is presently 54 feet 8 inches of available width for 
public use between the curb line on the east side of Grant Street (T.H. No 
76) and the outs ide edge of the scale platform on the west side of t he street, 

Ques tion 

(8) 15 the easement binding upon the Village of Houston, 0 1', stated 
another way. did the Village Council exceed its powers in executing the 
instrument dated Mm'eh 26, 1942? ( b) Can the State Highway Department 
now l'equire t he r emoval of the scale pla tfo l'm ? 

Opinion 

The discussion herein nssumes the proposition that pal'ties contracting 
with a municipal corporation must, at their peril, inquire into the power of 
the corporation 01' its officers to make a contract.' 

Making this assumption, it must t hen be determined whether the 
Village Council of HOllston acted within its power when it executed t he 
instrument in question. which purports to give an irreVOCilble easement so 
long as the platform is ma intained. 

In Nash v. LowrY, :17 Minn. 261, 33 N. W. 787 (1887), the Cour t made 
t.his statement concerning an irrevocable permit gran led by the City of St. 
Paul to the St. Paul City Railway Company: 

"The ordi nance, when passed, wus invali d as an irrevocable con­
tl'act; for it is undoubtedly the rule, in accordance both with principle 
and authority, that n municipal cO I'pol'ation, intrusted with power of 
control over public s tl'cels, cannot by contract 01' ot herwise, irrevocably 
surrender any part of such power without the explicit consent of the 
legislature, because such power is in the nature of a trust held by the 
corporation for the state." 

IState ex reI. City of St. Paul Y. Mlnne!lota TrRnlffer RRII"ay Company, 80 Min n 108. 83 
N , W. 32 (1900): Bell Y. Kirkland, 102 Minn . 21 3. 113 N . W. 27 1 ; Martin Y. Common 
Srhool Dillt. No.3, 163 Minn. 427, 20 4 N , W. 320 (192!i ) . 
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Although the legislature ratifi ed the ordinance in t his case, the rule 
:-; latcd has been consistcn t.l y followed in Minnesotu.2 No statute has been 
fou nd l'utify ing t he act here in question. 

State v. Marcks. 228 Minn. 129,36 N. W. (2d) 594 (1949), may appear 
to raise n question concerning the Cour t's present position, but is di stin­
g uishable in tha t the COUl't held the stree t in question had been abandoned 
prior to the conveyance to Ma rcks by the City of Windom. The Court 
stated: 

" Jt is settled that under ordinary circumstances a municipality 
has no power to convey t o another property dedicated and in use for 
hig hway purposes. It holds the qualified or terminable f ee title thereto 
in trust for t he people, and it can neither sell such title nor devote it to 
private usc. (Ca ses cited) . This be ing t rue, unless the evidence here is 
s ufficient to s ustain the t rial cOll r t's finding that First Avenue in Win­
dom had been abandoned for highway purposes before the Commis­
sioner's orders of January 30, 1947, it is clear t hat the quit claim deed 
from the city to defendent on October 7, 1941, was of no force and 
effect.n:t 

The facts us presented here do not suggest nn nbandonment of Grant 
Street by the Villnge of Houston prior to the Commissioner's order of July 
12, 1955. The instrument itse lf negat~s such a conclusion by providing for 
r eturn of the premises to highway purposes if and when the sca le is }'e­
moved. 

10 McQuill in on Municipa l Corporations (3d Ed.), Sec. 30.113, points 
out that in the absence of legislntive authority, a municipality has no power 
to grant a license to an abutting owner to mnin tn in n weighing scale in the 
street in front of his proper ty . Likewise, a cha rter power to reg ulate Uthe 
selling, weig hing and meas llring of hay, wood, coal, nnd other articles" 
does not curry authority to grant s uch use of the str eet . Citing Warden v. 
Elroy. 162 Wi s. 405, 15G N. W. 4G6. McQuillin fu r ther states that: 

If The Olunicip ility may grant a temporary revocable permit to 
mainta in a platfol'm scale in the str eet, where such use does not inter­
f ere with t he public use of the street for t ravel 0 1' any other lawful 
public use thel'eof." 

Conceding Ior the purposes of di scuss ion that lhe village may issue a 
permit, its powel' would, at t he farthest, extend to the issuance of a tem­
porary. r evocable permi t under wh ich the scales could be maintained in the 
st reet only lIntii such t ime as t he public intc rcsts would r equire their re-

~ LonR' 'Y. City of Duluth . 49 Minn . 280. 51 N. W. Rei). !H3 (1S92) : State ex re i. Cit,. of St. Paul 
v. Mlnne80ta Trnnder Railwny Company. SO Minn . IDS. 83 N . W. 32 (1900): Northweetern 
T . E. Co. v. City or Minneapolis. SI Mi nn. 140. 86 N .W. Gil (i900): Merc:hanl1t National Bank 
or S t. Pnul v. Cit y or Eos t Grand Fork!!, !l4 Minn . 24!i. 102 N. W . 703 (1005): Calderwood 
v . .TOil. Schlitz Brcwing; Co., 107 Minn. 465. 121 N. W . 22 1 (1909): Jensen v. Independent 
Con . School Di!! t. No. 85. 160 Mi nn. 2:'13. I !)!'I N. W. !Ill (1924): City of Minneapoll!! v. 
Minneapoli!! Street Ry . Co., 21ti U. S. 417. 54 L . Ed . 259 11!l10). See also O. A. G. 204·A.5. 
Dec. 28, 1933. pl· in tl..-d in HI3.' Rellort. No. 144. 

::Ct1mlll\l'C Clly or Stillwater v. Thomall Lowry and uthUH. 83 Minn. 27G, 86 N . W . 103 (1901). 
Also noted in 16 M. L . R. nt 493. 22 L . R . A. IN.S.) 932n. See /l hm City of St . Pau l v. 
Chica goo, M.&SI. P. Ry. Co .. 63 Mi nn . 330. 6:1 N. W . 267. 
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mov.lI. O. A. C. 39G-C-3, December 28, 1942. printed in 1942 Report of 
Attorney General, No. 258. In essence, this is nothing more than mere recog­
nition of the well es tablh;hed principle that an abutting owner owns to the 
center of the street, subject to the easement of the public, and may use it for 
a purpose compatible with the free use by the public of its easement. See 
8 Dunnell's Digest (3d Ed.), Section 4183. 

The plans and specifica tions of any proposed street improvement which 
might require the removal of the scale platform would have to be approved 
by both the governing body of the village and the Commissioner of High­
ways. M. S. A" Sec. 161.03, Subd. 3. Municipalities are authorized by 
M. S . A' I Sec. 160.531, to enter into agreements with the Commissioner of 
Highways for the performance of and the responsibility for the work of 
constructing, improving or maintaining the highway, including the work of 
constructing a roadway of greater width 01' capacity than would be neces­
sal'y to accommodate the normal trunk highway traffic within the limits 
of the municipality. 

If the use of the scale in the s treet is or becomes incompatible with the 
public use of the street, then removal of the scale platform may be effected 
by a reasonable and propel' exercise of the inalienable police power. The use 
of a trunk highway within the limits of a village is subject to supervision 
and control by the Commissioner of Highways and by the governing body 
of the village. Automatic Signal Co. v. Babcock (1926), 166 Minn. 416, 208 
N. W. 132. Those public authol'ities have full power to remove or abate 
nuisances, obstructions , 01' encroachments on the public streets:" 
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October 3, 1958, 

MILES LORD, 
Attorney General 
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396-G-9 

County Highway Engineer and s urvey crews have the right to enter upon 
private property for the purpose of making surveys and examinations. 
M. S. A. 117.04 and 117.20, Subd. 7. 

Facts 

"The County E ngineer desires to make borings on a private party's 
land in rural Chippewa County to determine whether or not gravel is 

"Sec Mueller v. City of Duluth, 152 Minn. 159, 188 N. W. 206 (1922): O. A. G. :!96· A·1. July 
7, 1928 ( No. 43, 1928 R t'port), May 26, 1931 ( N o. 49, 1932 Report). 
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present in sufficient quantities and grade to use in county hirhway 
(·ons truction. If gravel is found in t his area in s ufficient quantities, it 
is the in tention of Chippewa County to condemn the land for the pur· 
poses of taking the gravel. The landowner refuses to permit personnel 
from the County Highway Engineer 's office to go on his land for the 
purpose of making borings," 

Questions 

"1. Does the Highway Engineer, in the absence of permission of the 
landowner, have the l'ight to go on to said land for the purpose of 
making borings ?" 

/'2. Is there any legal procedure by which Chippewa County may 
acquire the right to enter said land for the purpose indicated above?" 

Facts 

UCounty State Aid Road No.9, Chippewa County, is currently 
constructed on a 66 foot right-of-way. It is the wish of the County 
Board of Chippewa County that the road be widened, improved and re­
graded and for that purpose it will be necessary to acquire a 102 f oot 
right-of-way. It is necessary for county survey crews to go onto land­
owner A's property for a distance not to exceed 50 feet for the purpose 
of surveying the route of the proposed widened and improved road. 
Landowner A has forbidden the survey crew to go onto his land for 
this purpose and has threatened to sue the individual members of the 
survey crew in the event that they traverse his land for purposes of 
making a survey. It is the intention of the County Board to acquire by 
condemnation whatever portion of landowner A's land is needed for the 
improvement and widening of County State Aid Road No.9." 

Question 

"Does the County Engineer's survey crew have the right to traverse 
landowner A's property for the purpose of making the survey de­
scribed above prior to the instituting of condemnation proceedings?/J 

Opinion 

Minnesota Statutes provide as follows : 

117.01 night of eminent domain 

uWhen the taking of private property for any public use shall be 
authorized by law, it may be acquired under the right of eminent do­
main in the manner prescribed by this chapter; ..... " 
160.021 Width of road. 

II All roads, except cartways, established by town and county boards, 
shall be at least four rods wide and when necessary for the construc­
tion and maintenance or the safety of public travel additional right of 
way and easements for t he erection of snow fences may be procured by 
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purchase or condemnation, and the necessity for the taking of such 
additional right of way and such easements shall be determined by the 
town board, in case of town roads, and by the county board, in the case 
of county roads." 

M. S. A. 160.251 authorizes a County Board to acquire material suitable 
to road purposes by condemnation as fon ows: 

HWhen the commissioner, or any coun ty board, town board, 01' 

council of any village or city shall deem it necessary for the purpose of 
building or l'epairing public l'oads or sh eet s wit h in his or its juris­
diction, he or it may procure by purchase or condemnation in the man­
ner provided by law any plot of ground not exceeding 40 acres con­
taining any material sui table for road purposes, together wi t h the 
right of way to the same of sufficient width to allow teams, trucks, or 
other vehicles to pass, and on the most p racticable route to the nearest 
public road." 

Sections 160.021 and 160.251 authori ze the acquis it ion of land for ad­
ditional right of way and material s uitable for road purposes by purchase 
also, but for the purpose of thi s opin ion acquis ition wi l1 be by condemnat ion. 

M. S. A. 117.20 Proceedings by s ta te or its :lgcncies 

Subd. 7. "The pet itioner may, except us to lands alreudy devoted 
to a public use, a t any time afte r the filin g of the order appointing 
commiss ioners fOI" the condemnation of any la nd f or a trunk highway, 
road, street, sanitary sewer , or storm sewer, or f or mate ria l f o)" t he 
construction or improvement t hereof, take possess ion of such land; 
and may at any time ente r upon any lands and make surveys and 
examination thereof in the location of trunk highways, roads, streets, 
sanitary sewer, or st orm sewer, or in the acquisition of material for the 
cons truct ion or impro\'em('nt thereof." (Emphusis ~\dde d). 

Particular a t te nt ion is dit'ected to the last phrase of this s ubdivision 
wherein it is stated that the petitioner, here the county, may at any time 
enter upon any lands to make s urveys and exa minations thereof, M. S. A. 
117.04 is authority for t his entry in ordel' to determine where right of way 
will be located nnd to examine for road building mat eria l. 

M. S. A. 117.0,1 E ntry for s urveys 

"For t he purpose of making surveys and examinations relative t o 
any pl'oceedings undel' thi fS chapter, it s hall be lawful to enter upon any 
land, doing no U1meces8ury damage." 

In Nichols on Eminent Domain, Section 6.11, it is stated tha t a momen­
tal'y entry for the purpose of H survey is not considered a taking even if 
the s urvey is preliminary to some public work . It was indicated that even 
where there is no au thorizing statute, such as M. S. A. 117.04 (supra), a 
temporary entry is not a trespass. 

TherefOl'C, the answer to Qucglio ll No. 1 pc ,·tHining Lo the first. fac t 
s ituution is in the uffirmative. 
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Ques tion No.2 is answered in the sta tute cited above. No legal pl'O · 

cedure is necessar y. 

M. S. A. 117.04 specifically authorizes entry for the purpose of making 
a survey to determine the location of t he right of way to be acquired under 
condemnation. Therefore, the answer to the question based on your second 
fact situation is in the affirmative. 

70 

Chippewa County Attorney. 
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817-F 

M. S. 169.67, Subd. I , makes it manda tor y t hat the brak ing system on a 
power grader, be ing a motor vehicle within the meaning of M. S. 169.01. 
Subd. 3, includes two separate means of applying t he brakes, each of 
which means s ha ll be effecth 'c to app ly the brakes to at least two 
wheels. 

Facts 

" 'X' company manufactures a power grader. The s pecifications for 
the brakes on 'x' company's power grader HI'C as follows: 

.. ' BRAKES- Foot-operated se rvice brake (14" x 2% " ) hydraulic 
expanding; and hand-operating mechanical expanding parking brake. 
Both operate on drive shaft-braking all wheels.' 

"On the powel' patrol of said 'x' company both brakes operate on 
the drive shaft as stated in the s pecifications. If the drive shaft broke, 
neither set of brakes would work to have the brakes on at least two 
whee ls. On t his machine none of t he brakes operate to brake the wheels 
themselves .•. 

Question 

"Does the power grader of 'x' company whose brakes are as shown 
by the specifications confol'lll to the requirements of 1\1. S. 169.67; in 
other words. are the brakes of the power grader of 'x' company legal 
within the meaning of M. S. 169.67?" 

Opinion 

Attention is direc ted to 1\'1. S. 169.01, S ulld . 3 : 
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" Motor nhicle. 'Motor vehicle' means every vehicle which is self­
propelled and not de riving its power from overhead wires." 

For the purposes of this opinion we can assume that the power grader 
to which the speci fications a pply is self-p ropelled. Therefor e, the power 
grader is a motor vehicle as defined in M. S . 169.01, Subd. 3, supra. 

Also, ~1. S. 169.02, S ubd. 2: 

"It is unlawful a nd, unless otherwise declared in this chap ter with 
respect to part icula r offenses, it is a misdemeanor , for any person to 
do a ny act forbidden 01' fail to perform any act r equired in this chap­
ter .1I 

This section s tnteR that to violate t hi s chapte r is to be guilty of a 
misdemeanor; unless otherwise decla red. There is nothing in Chapter 169, 
or e lsewhere, otherwise decludng a different des ignation as to M. S. 169.67, 
Subd. 1. 

l\f . S. 169.67. Subd. I , ]'eads as follows: 

"Motol' vehicles. Evet·y motor vehicle, othe r than a motor-cycle, 
when operated upon u highway, sha ll be equipped w ith brakes adequate 
to control the movement of a.nd to stop a nd hold such vehicle, including 
two separate means of appl ying the brakes, each of which means shall 
be effective to apply the brakes to at least two wheels . If t hese two 
separate means of apply ing the bt'ukes are connected in any way, they 
shall be so constructed that failm'e of anyone part of t he operating ' 
mecha nism shall not leave the motor vehicle without brakes on at least 
two wheels." 

The language contained in M. S. 169.67, S ubd. I, is clelll' and unam­
big uous. The specificat ions conta ined therein are explicit and to t he point. 

The braking system of the moto l' vehicle l'efel'l'cd to herein must be 
adequate to control the movement of, and to stop and hold such vehicle 
when not moving. In the situation presen ted s uch would not be t he case if 
the dri ve s haft broke. 

There mus t be two sepm'ute means of applying the brakes, each of 
which s hall be effective to brake two wheels so t hut if one f ai ls, the vehicle 
is not lef t without brakes. The speci fication s of 'x' company state that both 
braking sys tems operate on t he drive s haft and t here is no direct braking 
on uny of the wheels. 

This is direc tl y cont rary to M. S. 169.67, Subd. 1. Theref ore, it is 
OU I' opinion tha t the oper ation of t hi s power grader upon the trunk high­
way system of the State of Minnesota would be illeg~l l. 

Aitkin County Attor·ney. 

November ]9, 1957. 

MILES LORD, 
Attorney Genera l 

ROBERT W. MATTSON, 
Deputy Attorney General 

989.A·18 
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71 
!\tot.or Vehicle Registration - Under L. 19!17, c. 71,. , <l motor \'ehicle ilj 

registered in accordance with state law if it is registered by March 1, 
1958. 

J;'acts 

" I have just received the following letter fl'om M. E . Winslow, 
superintendent of police of the City of Minneapolis: 

U ' I respectfully request an opinion setting forth the date upon 
which officers of t he Minneapolis Police Department shal1 take enforce­
ment action upon those owners of vehicles who use the streets and 
highways in the City of Minneapolis and whose vehicles do not bea l' and 
display license plates fol' the current year. 

II 'In other words upon what specific date does it become unlawful 
to operate a motor vehicle upon the streets and highways of the City 
of Minneapolis without displaying license plates for the current year. 

If 'This opinion is respectfully requested because we are in doubt a s 
to whether any enforcement action CRn be taken on this matter before 
12:01 a.m. on March 2nd of any cUI"J"ent year.' 

"Since this request relates to the interpretation of the state law, 
and since prosecutions for failure to have license plates upon auto­
mobiles depend upon this interpretation, and since the t ime subsequent 
to which prosecutions may be made fot" failure to have the new license 
plates should be uniform throughout the state, I respectfully request 
t hat your office furni sh me with an answer to the request of the super­
intendent of police. 

HIt seems to me that the particular difficulty arises from the 
amendment in Chapter 714 of the Laws of 1957 to Minnesota Statutes, 
Sec. 168.10. Prior to the amendment the statute provided that applica­
tion for registration should be made between October 1 and December 
:H, each yenr. Under Section 168.31, the taxes in connection with the 
license were due on January 1, payable on October 1 preceding, and 
subject to a penalty if paid after Novembel' 15. Under the old statute it 
seemed to be clear that an automobile driven without a new license was 
in violation from and after January ] . 

"Under the amendment the applica tion is to be made between 
November 15 nnd March 1 following (Laws of 1957, Chap. 714, Sec. 2, 
amending Sec. 168.10). Undel' Sec. 3, amending Sec. 168.31, there is 
still provision that the taxes shall be due on January 1, and payable 
between November 15 and December 31. The Section then provides that 
a penalty shall attach after January 10. Are these new provisions of the 
statute to be interpreted to mean that a motor vehicle without a new 
license is illegally using the streets under the terms of Minnesota 
Statutes, Sec. 168.09, prior to March 2? 
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liThe applicable Minneapolis ordinance is found in the permanent 
edition, 9:1, Sec. 601, which prohibits the operation of a motor vehicle 
on streets and highways unless it has been registered in accordance 
with the laws of the state, and shall have plates for the current year 
only," 

Opinion 

Minneapolis Ordinance 9 :1, Sec. 601, Minneapolis City Charter and 
Ol'dinances, Permanent Edition, provides as follows : 

"No person shall operate or drive a motOl' vehicle upon the streets 
or highways unless s uch vehicle shall have been registered in accord­
ance with the laws of this state and shall have the number plates for 
the current year only, as assigned to it by the registrar of motor ve­
hicles, conspicuously displayed thereon in such manner that the view 
thereof shall not be obstructed." (Emphasis supplied) 

In view of the emphasized portion of the above traffic ordinance, you 
have asked us to advise you when a motor vehicle is registered in accord­
ance with the state law. 

The applicable provis ions of t he law were amended during the Jast 
sess ion of the legislature by the Act you have referred to, L. 1957, c. 714. 
Sec. 2 of that Act amended M. S. 1953, Sec. 168.10, Subd. 1 so that it now 
provides to read in part: 

U(l) Except as provided in clause (2) of thi s subdivision, every 
owner of any motor vehicle in this state, not exempted by section 
168.012 or section 168.26. shall as soon AS he shall become t he owner 
thereof and annually thereafter during the period November 15 to 
March 1 following, both dates inclusive, file with the registrar on a 
blank provided by him, a listing for taxation and application for t he 
r egistration of such vehicle, * * ... 
This provision is unambiguous and clearly pel'mits registration of motor 

vehicles during the period from November 15 to March 1. Therefore, regis­
tration of a vehicle during this period must be considered as l'e~istration 
in accordance with state luw. 

The provision in Sec. 3 of L. 1957, c. 714. amending M. S. 1953. c. 168.31, 
Subd. 1, to which you refer. providing that the tax which is due on January 
1 shall be delinquent aftcr January 10, does not make registl'Utions after 
,January 10 not "in accordancc with the laws of t his state", but mere1 y 
provides that the taxes due are deJinquent and pcnalties arc lll'ovided in 
Subd, 2 of that section. 

We be1ieve that the foregoing will answer your inquiry. 

Minneapolis City Attorney. 
January 10, 1958. 

MILES LORD, 
Attorney General 

HAROLD J . SODERBERG, 
A~si stnnt Attorney General 

G32-D 
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72 
Chauffeur's License-Revocation-Major offenses in the use of motor ve­

hides are not limited to these motor vehicles "the operation of which 
requires a chauR'eur's license" except as to clause (b) of 1\1. S. A. 168..14. 
Revocation under Section 168.44 appJies to school bus driver's license. 
Revoca tion is mandatory upon conviction of a major oft'ensc. 

Facts 

"MI'. 'X' was r ecently involved in a violation of the Drivers License 
Law and was convicted of four charges in connection with t he same 
violation. They a re as follows: 

" 1. Driving a motor vehicle while under the influence of intoxicat­
ing liquor. 

" 2. Driving niter s uspens ion of his driver's license. 
"3. Leaving the scene of an accident where pcrsonui in jury was 

involved. 

"4. Reckless driving. 

"The offenses were committed while 'X' was driving u passenger 
a utomobile the operation of which did not require a chauffeur's license 
or a school bus driver's license. Mr. 'X' is licensed as a school bus 
driver and holds a valid license issued by our Chauffeur Licensing Di­
vision. The court in which Mr. 'X' was convicted has filed the certifi­
cations as evidence of the violations and subsequent convictions. The 
court has not to our knowledge ordered the offender to l'eturn his school 
bus driver 's license to the Secretary of State nor is there a ny indica­
tion so far as we know that t he court revoked the school bus driver's 
license." 

Quest ions 

" 1. If a licensed chauffeur is convicted in this State of a major 
offense, must the Secretary of State revoke the chauffeur's license of 
such chauffeur even t hough the offense was committed by such licensee 
when operating a passenger automobile which requires him to have only 
a valid driver 's license in order to operate such vehicle on the public 
streets or highways? 

"2. Ii your answer to ques tion (l) is in the 'affirmative ' would 
this likewise be true if the violator wns a licensed school bus driver 
instead of a licensed chauffeur"! 

"3. If the answer to the second quest ion is in the 'affirmative' must 
the Secretary of State revoke the school bus driver's license issued to 
Mr. 'X' because of the charge of leav ing the scene of a n accident result ­
ing in personal injury notw iths tanding the lack of specific reference to 
such revocation by the court in which he wus convicted? " 
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Opinion 

1. Since the major offense involved herein is " leaving the scene of an 
accident where per sonal injury was involved", the fact that the motor ve­
hicle involved was not one "the operation of which requires a chauffeur's 
license" is immaterial. Of the major offenses listed in M. S. A. 168.44, only 
(b), which relates to t he operation of a motor vehicle whi le under t he in­
fluence of intox icating liquors 0 1' narcotic drug, specifics tha t the moto r 
vehicle must be one "the operation of which requires a chauffeur's license". 

2. Your second ques tion is also answered in the affirmative. The pro­
visions for revocation of chauffeur's license under Section 168.44 would 
apply to one having a school bus driver's li cense. Thus, Section 16S.39 pro­
vides : 

• 

"The te rm 'chauffeur,' as used in Sections 16S.39 to IGS.45, m eans 
and includes : 

u •• • 

"(4) Every person who drives a school bus tl'ans porting school 
chi ldren . ..... 

3. YOUI' t hird question is also answered in t he affirmative. Section 
16S.44 provides in part: 

... .. Jf a licensed chauffeur is convicted in thi s state of a ma jor 
offense, revocation by the secretary of state of his chauffeur 's license 
shan be mandator y. * .... 
Since you have an officia l record of convict ion, your du ty to revoke is 

mandator y. 

Secretary of State. 
Jul y 9, 1957. 

M1LES LORD, 
Attorney General 

HAROLD J. SODERBERG, 
Spec. Asst. Attorney General 

635-D 
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73 
Dis trict Boiler Inspectors-Sick leave-Dist rict and deput.y district boiler 

inspectors entitled to s ick leave payable out of fees coneeled under 
M. S . 1957. Sections 183.38-183.58. 

Ques tions 

(1) Are dis trict boiler ins pec tors and deput.y di s trict boi ler inspec­
to rs enliUcd to s ick leave slich as othel' s la te employees? 

(2) ]f they arc entiUed to s ick leave, is s uch s ick leave to be paid 
from the fees collected within the ir r espective districts, or may s uch 
sick leave be paid from funds appropriated from t he general revenue 
fund? 

• Opinion 

Both di stl'icL boi le r inspectors a nd deputy dis t rict bo ilel' inspectors 
appointed under Sections 183.38 and 183.40, respectively, llrc state em­
ployees. Tillquist v. Stnte Depart.ment of Labor and Indus try, 216 Minn. 202, 
12 N. W. 2d 512. They are within the class ified civil service. See opinions 
O. A. G. 644-B, May 23, 1939, and November 6, 1945, copies enclosed. 

M. S. I~57, Section 43.22, Subd. 2, provides for the granting of sick 
leave to s tate employees with permanent civil se rvice status . Without doubt 
district and deputy district boi le r inspectors come within t he class stated in 
Section 43.22, Subd. 2, and nre entitled to sick leave. Therefore your fir st 
question is answered in the a ffirmativ e. 

While f or other purposes the district und deputy district boiler inspec­
to rs al'e within the classified civil service, the amount and mnnner of pay­
ment of compensation and expenses are governed by the provisions con­
ta ined in M. S . 1957, Section 183.38. That section with respect to this matter 
pl'ovides as follows : 

" The distr ict uoiler inspectors sha ll receive as full compensation 
for t heir services a ll f ees collected by them for the inspection of boiler s, 
pressure vessels, and hulls, a nd 50 per cent of nil f ees collected by them 
for cxumination of a pplicants f or engineer's license, and also 50 per 
cent of t he nnnunJ renewal f ees r eceived from such engineers. Fifty per 
cent of such renewal fees shall be r emi tted to the chief of the division of 
hoiler inspection. 

• • • • 
" All fees cu llected by t he chief of t he divis ion of boiler inspection 

under sec tions 183.38 to 183.58 shaH be paid into the state treasul'y 
in the manner provided by law f or f ees received by other stnte depart­
men ts, to be credited lo the revenue fund, except that 50 per cent of 
such license fee s collected by the chief of the divis ion of boiler inspec-
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tion [ 01' chief and firs t-class engineer's li censes s hall be paid to the 
district boiler ins pector of the district in which the applicant r esides. 

"Every district OOi le1' inspector who slwll collect. fees in excess of 
:$375 in any calendar month, after deduct ing s uch nccc!!sal'Y expenses 
as may be allowed by t he commiss ion, f:; ubjcct to the approval of the 
department of administration, s hall pay the excess of such sum of 
$375 and expenses into the state treasury, to be credited to the revenue 
fund. Any such district boiler inspector whose f ees umount to less t han 
$375 in anyone month, after deducting' such expenses, shall have the 
right to retain a sufficient amount of f ees collected in any succeeding 
calendar month in excess of t he amoun t herein provided to be retained 
by him in such calendar month, to reimburse s uch district boiler inspec­
tor for any deficit due such inspector in such prior month." 

See also opinions O. A. G. 644-B, cited supra. 

The civil service salary ranges apply to the deputy district inspectors, 
but his salary is paid from t he fees collected by or paid to the disttict 
boiler inspector. 

Sec. 183.54 provides for the amounts of the inspection and license fees. 
Section 183.55 provides in part that: 

u • •• At no time shall the salaries and expenses exceed the 
amount appropriated for carrying out the provisions of sections 183.38 
to 183.58. In no event shall the disbursements exceed the fees conected." 
As can be seen, the statutes require that the compensation and expenses 

of the district and deputy district boiler inspectors arc to be paid solely from 
the fees collected. Apparently no portion of their compensation or expenses 
are paid from funds appropriated out of the general revenue fund. As above 
noted, Section 183.55 explicitly limits the disbUl'sements of salary and ex­
penses to the fees collected. 

Payment of sick leave would constitute part of t he expenses of the 
office of the district boiler inspector. Therefore, based upon t hese statutory 
provisions, it is our opinion thnt sick leave fol' the district and deputy dia­
trict boiler inspectors may be paid from the f ees collected by or paid to the 
district boiler inspector under Sections ]83.38 to 183.58. 

Of course, in the event that the f ees coll ected under law are ins ufficien t 
to provide enough funds for the payment of siek leave to these state em­
ployees, it is within the power of the legislatu re to appropriate funds fol' 
such purpose. 

Industrial Commission. 
January 30, 1957. 

MILES LORD, 
A ttorney General. 

ROBERT LATZ, 
Spec. Asst. Attorney General. 

G44-B 
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74 
Nu\' igable Waters-Federal control law-Lake Bemidji , Cass Lake and 

Lake 'Vinnibigoshish considered. 

You enclosed with your letter a memorandum dated May 26, 1958, from 
the Office of t he Collec tol' of Customs, District 35, Minnesota, to MI'. F . W . 
Cooper, Ch ief, Division of Boile r Inspection; copy of u release of excerpts 
of a letter' dated May 16, 1958, from the Commander, United States Coast 
Guard, Second Coa st Guard District, to the Collector of Customs relating to 
the meaning of the term " navigable waters"; and photostatic copy of a 
letter dated 23 May 1958 from C. H. Stober, Captai n, United States Coast 
Guard, to MI'. Neal Gauw, Cap tain Division It Second Coast Guard Auxiliary 
Dis trict, all of which conccl'ns the federal control and regulation of naviga­
t ion on navigable waters of the United States. For the purpose of exercising 
federal control of naviglltion, Bemidji Lake has been class ified by an agency 
of the federul govel'nmcnt as naviga ble under thc f edcral rule, t 

Observations 

"The question arises jf Lake Bemidji is under Government super­
vis ion due to the rivc)' )'unning through it, what is thc status of Cass 
Lake and Lakc Winnibigoshish, 

" If thcse lakes nrc under Government supervision, would they then 
be considered as not being inland waters a nd t herefore not subject to 
any jurisdiction by the State of Minnesota," 

Ques tion 

;'So that thcre wi ll be no conflict of purposes, we will appreciate 
your op inion a s to whcther any of these lakes would come under Gov­
ernment s upervis ion and if so, whether it will relieve t he state of all 
respons ibility of inspec ting power boat s r egardless of s ize and the 
licensing of pi lots," 

Opinioll 

The quest ion of whether Lake Bemidji, Cuss Lake Hnd Lake Winni­
bigos hish a re navigable bodies of watcr under the fcdcral rule of navigabil­
ity is essentially a ques tion of fact, and if thcy are navigable in fact then 
they are navigable in law, Taking into cons ideration the s ize and geograph­
ical location of these three lakes, I believe that the court would take juris­
dictional notice that these lakes are navigable bodies of water a s defined by 
the decis ions of t he Unitcd States Supreme Court both in fact a nd in law and 
in consequence thereof are s ubject to f cderal r egulation, control and juris­
diction, 

The power of Cong ress to regulute commerce upon navigable waters is 
found in the Uni ted 'States Constitution, Art , I, Section 8, which in part 
reads: 

I L etter LO M I', NIY.I I CBUW , I), 2. item f. 
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"The Congress shall have power: 

• • • 
To regulate commerce with foreign nations, and among the several 

states. and with the Indian tribes; 

• • *" 

The power of the federal government to control nagivntion and exercise 
jurisdiction over navigable waters of the United States springs from the 
above constitutional provision. In speaking of the Constitution of the United 
States the court said: 

"The Constitution is a written instrument. As such its meaning does 
not alter. That which it meant when adoptedtit means now. * • • Those 
things which are within its grants of po .... er, as those grants were under­
stood when made, are still within · theDt. an those things not within 
them remain still excluded." South ~ro a v. United States, 199 tt.S. 
487, pp. 448-449. 

In addition to the powers of the federal government to regulate com­
merce, which includes navigation upon navigable waters of the United 
States by virtue of the above commerce clause, Congress has prescribed 
regulations of motorboats under the Motorboat Act of 1940.2 

In light of the foregoing, I am of the opinion that the federal govern­
ment has the power to exercise jurisdiction over matters pertaining to 
navigation in the navigable waters of the United States. When it chooses 
to exercise that power, its will is the law notwithstanding any conflict with 
s tate regulations. However, until it chooses to exercise its power, the regu­
lations of the state are operative. This principle of law is firmly settled. In 
the case of New Jersey v. Sargent, 269 U.S. 328, on p. 337 t he court said: 

u ••• one should have in mind the doctrine, heretofore firmly 
settled, that the power to regulate interstate and foreign commerce, 
which the Constitution vests in Congress, includes the power to control, 
for the purposes of such commerce, all navigable waters which are ac­
cessible to it and within the United States, whether within or without 
the limits of a State, and to that end to adopt all appropriate measures 
to free such waters from obstructions to navigation and to preserve a nd 
even enlarge their navigable capacity; and that the authority and rights 
of a State in respect of such waters within its limits, and in respect of 
the lands under them, are subordinate to this power of Congress." 

From the foregoing we conclude that Congress has the power to ex-
ercise control in all navigable waters of the United States situated within 
the state, and when it chooses to exercise such control the rights of the 
state in respect thereto are subordinate to the powers of Congress, pro­
vided, however, that unt il Congress acts all such navigable waters within 
the state are subject to the control of the state. In the instant case the 

2USCA Title 46, Subchapter II. Sedionll 526-526t. 
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federal government has not chosen to exercise its right to control naviga­
tion upon either Cass Lake or Lake Winnibigoshish irrespective of their 
navigable character. Consequently, there is no restriction upon the power 
of the state to regUlate navigation thereon and therefore the provis ions of 
M. S. 1957, Section 183.44 are applicable. 

75 

Industrial Commission. 
June 16, 1958. 

MILES LORD, 
Attorney Ceneral. 

VICTOR J. MICHAELSON, 
Spec. Asst. Attorney General. 

273-A-7 

INSURANCE 

National Automobile \Varranty-held to be an insurance agreement. 

Facts 

"The Employers Liability Assurance Corporation has entered into 
an agreement with National Bonded Cars, Inc., of New J ersey, copy of 
which is enclosed herewith, whereby the company for a $20.00 premium 
agrees to indemnify the insured for loss sustained by any purchaser of 
a used automobile which is insured under an instrument known a s 
National Automobile Warranty, copy of which is enclosed herewith. 

"When an automobile dealer wishes to se ll an automobile under 
the Warranty, the automobile is given a complete inspection for re­
quired l'epairs and replacements and then an inspection l'eport, a copy 
of which is herewith enclosed, is executed. For this inspection the dealer 
pays a fee to National Bonded which f ee is retained by National 
Bonded whether or not the automobile is ever actua lly sold under the 
Warranty. If the dealer complies with the inspection ordel' and sells the 
automobile under the Warranty, he executes t he Warranty and g ives it 
to the purchaser and detaches the periol'ated portion at the bottom and 
mails it to National Bonded together with completed inspection l'eports, 
These inspection reports, together with statements of losses paid by 
National Bonded under t he \Varranty, are forwarded to Employers 
Liability for accounting of premiums and reimbursement of losses, The 
cost of the Warranty is $20,00 which is included in the selling price by 
the dealer and does not appear on the Warranty. The $20.00 premium 
charge is an agreement between National Bonded and Employers Lia­
bility and may be subject to modifications between them depending upon 
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experience. The name Employers Liability does not appear on t he War­
ranty certificate. 

"We would like to point out that the f ol1owing arC the relationships 
involved: 

a . Between National Bonded Cars and automobi le dealers by 
agreement for the Warranty facilities . 

h. Between the a utomobile dealer and the automobile purchaser 
for the issuance and delivery of the \Varranty. 

c. Between National Bonded Cars and the automobile purchaser in 
t he event of a claim. 

"Section 60.64, 'Insurance Agent or Solicitor, License for' provides: 

'No person shall act or assume to Het as an insurance agent or 
solicit or in the soiicitatiC!;n or procurement of applications f or insurance, 
nor in the sale of insurance or policies of ins urance, nor in any manner 
aid as a n insurance agent 01' solicitor in the negotiation of insurance 
by or with insllrer, including resident agents or reciprocal or inter­
insurance exchanges, except fraternal beneficiary associations and 
township mutual companies, until such person shall obtain from the 
commissioner a li cense therefor, which license shall specifically set forth 
the name of the person so authorized to act as agent or solicitor and 
the class or classes of insurance for which he is authorized to solicit 
or countersign policies .' .. 

Questions 

"1. ] 5 t he National Automobile \Vul'l"anty when issued by National 
Bonded Cars, Inc. an insurance agreement within the meaning of M. S. 
1949, Section 60.02, Subdivision 3, in so far a s it protects the Warranty 
holder from cost of l'epairs arising within one year from the date of 
purchase which includes: 

u. Replacement of parts. 

h. Labor 

"2. May any person of National Bonded Cars or any person of an 
automobile dealer negotia te and execute t he Warranty under discussion 
without being duly licensed to act as an insurance agent/' 

Opinion 

1. The questions here presented follow very closely those presented in 
O. A. G. 850-i, June 17, 1952. That opinion held that where an independent 
contractor (as opposed to a manufacturer of or dealer in television sets) con· 
tracted merely to furn ish service in maintaining a television set in workable 
order for n specified consideration) this did not constitute the business 
of insm'ance; hut if it contracted to replace tubes, that this constitutes the 
business of insurance. 
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It is our opinion that the position taken in that opinion as to replace­
ment of parts applies here with equal force. Therefore the warranty agree­
ment of National Bonded, since it provides for replacement of parts, is an 
insurance agreement. 

In view of the foregoing it is unnecessary for us to consider here 
whether the National Bonded Warranty Agreement provision for protection 
against t he cost of labor also constitutes this agreement an insurance agree­
ment. 

2. In view of the determination we have made in our a nswer to ques­
tion number 1, the answer to question number 2 is in the negative. 

76 

MILES LORD, 
Attorney General. 

HAROLD J . SODERBERG, 
SpecL Asst. Attorney General. 

Commissioner of Insurance. 
J anuary 23, 1967. 

LEGISLATURE 

249-B-3 

Members of House-Compensation-Section 3.10, as amended by L. 1957, c. 
811, construed. Salary of incumbent ceases as of date of death. Member 
dying on last day of month has been paid in full since monthly salary 
was paid on first day of month in advance. 

Your letter of April 9, 1958, caHs attention to the last paragraph of 
M. S. 3.10, as amended by L. 1957 J c. 811, paragraph 1. You advise that a 
certain member of the House of Representatives died February 28, 1958; 
that pursuant to Section 3.10, as amended, you had certified $200 as payable 
to him on January 15, 1958, and $200 a s payable to him on February I, 
1958i and that he was paid such sums on or about such dates. 

Question 

Should I make any further certification in regard to compensation 
of this deceased member of the House of Representatives? 

Opinion 

M. S. A. 3.10, as amended by L. 1957, c. 811, Section I, provides in 
material part: 
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"The compensation of each member of the House of Representatives 
of the Legislature shall be $4,800 for the entire term to which he is 
elected. which shall be due on the first day of the regular legislative 
session of the term and payable as follows: 

"$200 on the fifteenth day of January and on the first day of each 
month, February to December, inclusive, during the term for which he 
was elected. 

• • • • 
HOn the fifteenth day of January and on the first day of each 

month, February to December inclusive, the secretary of the Senate 
and the chief clerk of the House of Representatives, shall certify to the 
state auditor, in duplicate, the amount of compensation then payable to 
each member of their respective houses, and the aggregate thereof." 
(Emphasis supplied) 

Despite the language emphasized above, your question must be 
answered in the negative for the following reasons. 

There have been three prior opinions of the Attorney General relative 
to payment of compensation to a deceased legislator, and we enclose same 
herewith. The opinion O. A. G. 280D, March 27, 1939, stated that it has 
been the uniform holding of this office for over twenty years that the salQl'Y 
of a public officer ceases with his death and that such ruling applies to 
members of the House of Representatives. At the time of such opinion, the 
statute (then Section 35 of Mason's 1927 Statutes, as amended) fixed the 
members' salaries at $1,000 "for the entire term to which they are elected, 
payable as follows: * • *." When the opinion of April 14. 1947 (same file 
number) to the same effect was written, M. S. 3.10 contained identical 
language to that quoted immediately supra; and both opinions stressed the 
fact that the stated salaries were "for the entire term". The statute still 
contains such phrase. 

L. 1949, c. 626, Section I, then amended the statute to also include 
therein for the first time the language which we have emphasized above in 
the present statute; and said language was thereafter carried forward into 
L. 1951, c. 701, and into all subsequent amendments to Section 3.10. The 
Attorney General's opinion of December 31, 1953 (same file number) stated 
that the legislative intent as to payment to the estate of a deceased legis­
lator was not clear under said c. 701, but held that, in any event, under L. 
1953, c. 467 (which contained in addition a phrase to the effect that the pay­
ment to be made to a legislator on January 1 of the second year of the term 
"shall be compensation for that full year"L neither a deceased or resigned 
legislator could receive compensation for the period following his death or 
resignation. 

In considering the present st!ttute, we must also ugt'ee that the 
presence of the phrase beginning flwhich shall be due ....... muddies the 
otherwise clear legislative intent, inasmuch as the word "due" is suscep­
tible of many different meanings and interpreta tions, See 13 W & P 435 et 
seq. Further, such phrase appears to be in conflict with the other statutory 
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provisions quoted, since the legi!;lature has not s peci fica lly provided for the 
situation about which you inquire. 

In answering your question, we must be cognizant of the fa~t that M. S. 
351.02 provides that eycry office shall become vacant on the death, resigna­
tion 0)' removal of the incumbent before the expiration of his term. And in 
view of the present provisions of Section 3.10 that the compensation "shall 
be $4,800 for the entire term" and be payable in twenty-four monthly 
payments of $200 each (which implies that payment for each month shall 
be compensation f or that full month), and in the absence of specific au­
thorizing lang uage, we cannot assume that the lc'gislature intended that a 
member who has resigned or been removed during his t erm should never­
theless receive compensation for the entire term for which he was elected. 
Similarly, we cannot assume that the legislature in tended a deceased m em ­
ber to receive compensation for t he ent ire term. The fact remains t ha t the 
sala ry annexed to a public office is incident to the title to the office (opinion 
of April 14, 1947, supra), and when the office becomes vacant, for whatever 
r eason , the salary must cease. 

Tn that connection, it should also be remembered that Art. IV, Section 
17, of the Minnesota Constitution and M. S. 205.06 provide for t he filling 
of v.acancies in the legislature. If we were to hold that under Section 3.10 a 
deceased, resigned 01' r emoved member was entitled to the salary fOl' his 
full term, it would amount to paying two salaries f or the same public 
office at the sa me time. 

Therefore, although Section 3.]0 has been amended many times, the 
basic principles r emain unchanged and we must follow t he precedent of the 
prior opinions of t his office. 

I t is clear from the presen t language of Section 3. 10 that the salaries 
of members of the House of Representatives llre now paid monthly in ad­
vance except in JlInual'Y, The deceased member received his full January 
compensation on January 15th and his full F ebruary compensation on 
Februal'y 1st, He died on the last day of February, 1958, and thus had been 
paid up-to-date , You arc therefore advised to delete his name from your 
March 1 certification and all s ubsequent ceJ'tifications since he l1ad no 
further compensation payuble to h im after the date of his death. 
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MILES LORD, 
Attol'lwy Cencl'a l, 

Chief Clerk, House of Representatives , 
April 30, 1958. 280-D 

Luw partners us legislutor Hnd municipul judgc- Incompatibility-Cunflict 
of interests-No incompatibility of oUices or conflict. of interest "resent 
when one partner in law firm holds oflice of stat.e legis lator at sa me 
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.time that other purtncr holds office as municipal judge. Art. IV, Section 
9. of I\finncsotn Constitution not appJicahle. 

"State Senator A and Mr. B are attorneys with offices in Albert 
Lea who operate under the name of A and B. It is apparently a partner­
ship. 

HAt the last general election Senator A was reelected to the State 
Sennte. MI'. n, was elected as Municipal .Judge of Albert Lea." 

Questions 

" 1. May onc partne r in a law firm hold office ns a State Senator Ht 
the same time as the othel' l><'ll'tnC1' is a Municipn! Judge? 

"2. If incompatibility exists, what is the practical effect thereof?" 

Comment 

"The only authority either way that I a m able to find is the opinion 
of the Attorney General No. 159 issued in 1906. The l'ccent change in 
the Cons titution will undoubtedly affect t hat opinion, however." 

Opinion 

Art. IV, Section 9, of the Minnesota Constitution, which has not been 
amended, provides: 

"No senator 01' r epresentative shall, during the time for which he is 
elected, hold any office under the authority of the United States 01' the 
State of Minnesota, ex('cpt that of postmaster, and no senato l' 01' }'epl'e­
sentutive shall hold an office under the s tate which has been created 01' 

the emoluments of which have been increased during the sess ion of the 
legislatul'e of which he was a membe r, until one year a/tci' the expira­
tion of his t erlll of oflice in the legislature." 

By virtue the reof the same pcrson would c1curly be I)l'eciuded from 
holding both the office of s tate legis lator and the office of municipal judge. 
See opinion O. A. G. 280H , January 17,1906, also printed as No. 159 in the 
]906 Report of the Attorney General, to which you refer, and opinion O. A. 
G. 280-H, January 6, 1920, copies enclosed. However, that is not the present 
si tuat ion. The constitutional provis ion has no application to the instant s it­
uation which involves two different individuals holding two different state 
offices. The mere fact that they ha ppen to also be partners in the pract ice 
of law does not make them as one in regard to state offices having no con­
nection with their legal practice. See Dunnell's Minn. Digest, 3d ed., Section 
7358. In that connection, we enclose a copy of our analogous opinion O. A. G. 
280-H, November 21, 1950, holding that t here is nothing in the constitutional 
provision pl'eventing the wife of a legislutol' from being appointed to any 
city office. 
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The common law quc~tion of incompatible oftketi only arises when a 
Ilcr1jon holding one llubHc office also aceept.s another Imblic office or em· 
ployment . McQuillin on Municipal Corporations (3rd cd.), Section 12.67; 
Dunnell's Minn. Digest, Section 7996; and Hilton v. Sword. 157 Minn. 263, 
196 N. W. 467. Manifestly, t hat is not the present s ituation. 

Further, we fail to see where the somewhat broader question of a com­
mon law conflict of interests would arise in a situation where two law 
partners ea ch hold state offices unrelated to the law partnership. Each 
part ner is only the agent of the other as to matter s pertaining to the firm 
business. Dunnell's Minn. Digest, Section 7358. Consequently, neither would 
be the agent of the other in any 1'espect in l'egard to the conduct of their 
respective state offices so as to make applicable the criteria enunciated in 
42 Am. Jur. 885 and 43 Am, Jur. 81. It is true that, in the performance of 
their official dut ies, public officers must be uninfluenced by a ny personal in­
tel'ests 01' considerations. McQui1lin on Municipal Corporation, Section 
12.126, at p. 456. However, we do not see that there can arise any question 
of a confl ict of interests from the fact that by virtue of Art. VI, Section 7, 
of the Minnesota Constitution the compensation of all judges shall be pre­
scribed by the legislature. The offices of municipal judge and state legislator 
are personal to the persons holding t hem, and hence we mus t presume that 
t he salaries of such officers will not become a part of the income of the law 
partnership. 

Your first question is answered in t he affirmative and thus there is no 
occasion to answer your second question. 
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Albert Lea City Attorney. 
December S, 1958. 

MILES LORD, 
A ttorney General. 

O. T. BUNDLIE, JR., 
Assi8tant Attorney General. 

280-H 

LIQUOR 

Municipal Liquor Stores - Municipalities - Cheeks-Cashing - Operation of 
Municipal Liquor Store is partly proprietary. Governing body may au .. 
thorize the cashing of checks in ordinary courMe of business and make 
regulations therefor. 

Question 

Can a municipality accept checks in connection with the operation 
of a municipal liquor store ? 
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Opinion 

At the outset 1 wish to note the common practice of municipalities in 
accepting checks, not only in connection with the operation of municipal 
liquor stores, but also for water bills, sewer charges, building permits, dog 
licenses and other services. Further it is apparent that any loss to be sus­
tained may be insured against or paid out of a fund made up of nominal 
charges for the cashing of checks. 

The fact that, in operation at least , municipal liquor stores are con­
ducted 8S businesses for profit has been judicially recognized by the Min­
nesota Supreme Court in its last pertinent expression, Hahn v. City of 
Ortonville, 238 Minn. 428, 57 N. W. (2d) 254. In discussing the proprietary 
governmental distinction in the Hahn case, the Court made the following 
comment at page 433: 

"Strictly speaking the governmental-proprietary test properly re­
lates only to the field of common-law torts." 

The assumption heretofore made seems to be that if t he operation of a 
municipal liquor store be governmental in its nature, the store is without 
power to cash checks, but if the operation be proprietary in its nature, the 
store may accept checks. In my opinion, the question you pose I'aises no 
issue of liability but is rather directed to the issue of municipal power. I 
find no authority holding that the question of municipal power is a function 
of the governmental-proprietary distinction. The language quoted above 
from the Hahn case is an indication of our court's recognition of this fac t. 
It could well be argued that even if the establishment of a municipal liquor 
store be exclusively an exercise of the police power, the municipality would 
not be precluded from cashing checks. It cannot be said thnt the police 
power or rather the power to establish does not carry with it all powers 
incidental to the operation of the s tore after its establishment. It has been 
said that municipalities enter the liquor merchandising fi eld in an effort 
more closely to supervise the liquor traffic. At least in so far as the cashing 
of checks makes for closer control, increased business, and greater observa­
tion of the consumers on the part of the authorities it would seem to imple­
ment the object of the municipal operation. The conclusion of this section 
is that the proprietary-governmental test is not an applicable one here and 
that even if it be assumed that municipal operation of liquor stores is gov­
ernmental, it would not follow that the s tore lacks the powel' to cash 
checks. 

The govel'nmental-proprietary distinction is. a tool used either to impose 
or prevent the imposition of liability in tort cases involving governmental 
units. Its usefulness in this regard is of course subject to serious question . 
See Davis on Tort Liability of Governmental Units, 40 Minn. Law Review 
773, and cases there cited. Starting with the historical propos ition that the 
sovereign can do no wrong, courts have consistently diminished the im­
munity at times by using the governmental-proprietary distinction. 

"Some states have already abolished the distinction · •• in 
keeping with the modern tendency which is to restrict rather than 
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extend the doctrine of municipal immunity," Hahn \'. City of Orton­
ville, 434 . 

In the Hnhn C8!:Se. our Court recognized that the distinction can be 
looked to for the purpose of determining municipal liability for' a statutory 
wrong. In fact in the Hahn case, OU 1" Court found that the operation of a 
municipal liquor store invoh'cd a propri eta ry function. This is particularly 
s ignificant in view of the fact that s lIch 11 finding there meant t he im­
position of liubility on the munic ipality. The finding resulted in a diminu tion 
of municipal immunity from liability. Clearly, if t he Court be wiHi ng to hold 
operation of municipa l liquor stores propr ietary where the holding results 
in statutory tort liability, it should be equally willing to ab ide by its h01el­
ing, where so doing resul ts in an increase in a municipal power. This is 
especially h'ue where, as here, the power is not even incons istent with the 
governmental function and is in no sense contrary to IHlblic policy as is 
evidenced by the manner of payment for the various scrvices mentioned in 
paragraph 1. 

The Hahn case recognizes tha t the operation of municipal liquor store 
involves the usc of the police power, but in discussing Stabs ". City of Tower. 
229 Minn. 552, 40 N. 'V. (2d) 362, the Court took the pos ition that white the 
operation of such a s tore may be a gover nmental activi ty to the extent that 
a municipality need not be required to license itself, the Court stat~d at 
page 435: 

u •• 101 it does not follow that s uch operution is not al so an invasion 
of t he proprietary field. To ignore realities and press a juristic concept 
to such abstract extremes t hat n given situation must bc held wholly 
black 01' wholly whi tc is neither sound logic nor good sense. [citing 
N. Y. v. U. S., 326 U. S. 572] Municipal liq uor s tores , a lthough estab­
lished a s u part of a liquOl'-controlling SystClll, a re ulso enterprises 
which invade the profit-making fi eld. No one will deny that a municipal 
liquor dis pensary is normally a source of financia l profit for t he 
municipal ity. 101 (: . .. 

In my opi nion, the case of Stabs v. City of Tower, s uprll, is in no sense 
ll ny authority for the position t hat t he operation of a municipal liquor store 
is exclus ively governmental in its natu re. While it Jllay be as t he Court said 
in the Stabs case, absurd to require a municipnlity to license itself, it is 'in 
no sense abs urd to a llow a municipality to cas h pall'ons' checks. In fact, i t 
is entirely poss ible that such permiss ion would ns suggested above, r esult 
in a closer supervision of the Jiquol' traffic. 

The Minnesota Supreme Court in Keever v. City of l\lankQ.lo. 113 Mh,n, 
55, 129 N. W. 158, held that a Illunicipal ente l'lH' ise is proprietary whefJ·.jt 
is profi t-muking in the sense that, when conducted by private pel'sons. it i s 
operated for profit. The cos t of private liquor licenses and t he nu.mbElr. of 
municipa l liquor establishments are eloquent tes timony of thei l' profit-n'lak­
ing na tu re. There is, of course, nothing inconsis ten t in r ecognizing the .actual 
facts by holding that tht! operation of a municipal liquor s tore involves an 
exercise of both govel1\ lllcnta l and pl'oprieta l'Y pOWCJ'S . If it cnn be held that 
t he operation of a municipal liquor store is proprietary fo~' purposes of sub-
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jecting a municipality to liability fat' tort, it certa inly can be so held for the 
purpose of aid ing- in the operation of the enle l'p l' iac. The conclusion in the 
Stabs case tha t a municipa li ty need not license its own operation of a 
municipa l liquor s tore was based, in purt. on the distinction between public 
ownership of a liquor establishment and municipal licensing of liquor es­
tablishments. It is apparent that t he compelling reason for finding the 
opel'alian of a municipal liquor store to be governmental, present in the 
·Stabs case, is totally absent here where we cons ider only the power of a 
municipality to do a thing necessary in the ordinary course of its bus iness. 

M. S. 1953, Section 340.07, s ubd. 5, p J'ovides in its part here material 
a s f ollows : 

" .« » * It [the store] s hall be under control of an individual owner 
or manager and, if located in municipalities other than cities of the 
first, second, and third class, it may be owned and operated by the 
municipality as the governing body thereof shall direcLI> (Emphasis 
s upplied) 

Should the apPJ'opriate governing body detcrmine that the operation of 
a municipal liquor store requires the cas hing of checks in the ordinary 
course of business, it is my opinion, in view of the above discussion and on 
the authority of Hahn v. City of Ortonville, that t he municipally operated 
liquor storc may accept checks in t he course of its business. The governing 
body may also prescribe suitable regulations . 

Your ques t ion is the refore answered in the affirmative and all pertinent 
prior opinions of this office based on Stabs "s. City of Tower, ought to be 
and hereby are ove rruled in so far a s they are incons istent with thi s opinion. 

MILES LORD, 
A ttorney General. 

ALBERT H. NEWMAN, 
Spec. A ~st. Attorney General. 

Brooklyn Center Village Attorney . 

... October 31, 1957. 218-R 

79 
Non-Intoxicating Malt Liquor-Dance HaUs-Power of county board to 

regulate not s uperseded by Dos tal v. McLeod County. 

Facts 

"Minnesota Statutes 340.01 provides that the County Board has the 
authority to Hcen'se a nd regulate certain vendors of non-intoxicating 
malt liquor. Pursuant to that statute, the County Board of Isanti County 
adopted a reso lution gove~ning the sale of non· intoxicating malt liquor, 
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a copy of which resolution is attached to this letter, marked Exhibit 
'A' and made a part hereof for your reference. This resolution defines 
non-intoxicating malt liquor in Section 1 and provides in Section 9 that 
'no license shall give permission to seH non-intoxicating malt liquor in 
any theatre, recreation han or center, dance hall, ball park or other 
place of public gathering for the purpose of entertainment, amusement, 
or playing of games, and no liquor shall be consumed there! Prior to 
the case of Dostal v. County of McLeod the dance hall operator. 
licensed by the county kept completely separated the dance ball frem 
the place where 3.2 beer was sold, as this was apparently required by 
Minnesota Statutes 617.46. However, after the Dostal v. CoUDt)' of 
McLeod case which holds that 3.2 beer is not 'intoxicating liquor' within 
the meaning of the dance hall act, the question has arisen whether or 
not the Isanti County Board has the authority to regulate such sale, as 
provided in Section 10 of their resolution." 

Section 9 of the Resolution reads: 

UNo license shall give permission to sell non-intoxicating malt 
liquor in any theatre, recreation hall or center, dance hall, ball park 
or other place of public gathering for the purpose of entertainment, 
amusement or playing of games, and no liquor shall be consumed there." 

Section 10 of the Resolution reads: 

"No non-intoxicating malt liquor as defined in this Resolution shall 
be consumed upon any public }'oad, street, alley or thoroughfare, or in 
any vehicle thereon or in any public places except as have been granted 
'On Sale' licenses, within the limits of this County." 

Question 1 

"Whether Minnesota Statutes 340.01 gives authority to the County 
Board to regulate the sale of 3.2 beer in dance halls as is done by this 
resolution." 

Answer 

Your question is ltnswered in the affirmative. In this regard we enclose 
for your information a copy of an opinion O. A. G. 802-A-17, Apri123, 1934. 

Question 2 

"What, if any. are the limitations upon the county or other govern­
ing body, as to the powers conferred upon them by Minnesota Statutes 
340.011" 

Answer 

Considering the broad nature of your question, I believe it can be best 
answered by referring you to Dunnell's Digest, Third Edition, Sections 
4912, 4913, 4914, 4916 and 4916. For a good general discussion of the point 
involved, I would suggest that you read Cleveland v. County of Riee. 238 
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Minn. 180, 66 N. W. (2d) 641 (1952) and Abeln v. City of S hakopee. 224 
Minn. 262, 28 N . W. (2d) 642 (1947) . 

Ques tion 3 

"Does the case of Dostal v. County of McLeod supersede and re­
verse Section 10 of the Isanti County resolution governing the sale of 
non-intoxicating malt liquor 1" 

Answer 

In my opmlon the ca se of Dostal v. McLeod, 247 Minn. 452, 77 N . W. 
(2d) 654, holding that 3.2 beer is not within the legislatUl'e's definition of 
intoxicatfng beverages for purposes of the dance ha ll act, M. S. 617.46, does 
not supersede or reverse the regulations of the Isanti County Board govern­
ing the places of sale or consumption of non-intoxicating malt liquors . To 
construe the Dostal case, supra, as authority for the proposition not only 
that M. S. 617.46 does not prohibit the sale of 3.2 beer in dance halls, but 
furth er that county boards do not have the authority to make a resolution 
prohibiting such sales, would be an unwarranted extension of the court's 
holding. Particularly is this so in view of the language of M. S. 340.01 
charging the county to cons ider s uch matters when issuing or renewing a 
non-intoxicating malt liquor license. 

u ••• Before issuing or renewing any license, the county board 
shall consider the recommendation of the sheriff and the county at· 
torney, the character a nd reputation of the applicant, the nature of the 
business to be conducted and the type of premises and propriety of the 
location of said business." (Emphasis supplied.) 

And, of course, the power to license such establishments includes of 
necessity the power of r ea sonable reg ulations, including restrictions on the 
use of the licensed premises. Cleveland v. County of Rice, supra. 

Isanti County Attorney. 
January 15, 1957. 

MILES LORD, 
Attorney General. 

ROBERT W. GARRITY, 
Deputy Attorney General. 

802-A-IO 
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80 

City Council Meetings- Executive Sessions-must be open to the public. L. 
1957, C. 773. 

Facts 

"The legislature recently passed u law forbidding executive sess ions 
of public bodies s uch a s school boards, utili ty boards, City council s, and 
other administrative tribunals, and 1 would be pleased if yo u ('ould te ll 
me just what this means .......... 

" ....... For many years, it has been customary for the Austin 
Council to go into executive session perhaps four or five times a year 
•• *. No actual bus iness was ever transacted at these executive ses­
sions. No motions were made but the matter involved was merely dis­
cussed informally and certain matters would be mentioned which would 
be extremely embaIT8ssing if these rema rks were made in public . 
• • • The mechanics of the procedure ul·e us follows when t he Council 
wants to go into execut ive sess ion: 

1. A motion is made and seconded, t hat the Council resolve itself 
into executive session. 

2. When that molion is cal'l'ied, then a ll the spectators and every­
one in the room leaves. 

3. The matter is then discussed informally by the Aldermen and 
the Mayor among themselves. 

4. When the discussion is fini shed, t he door is opened and the 
public is invited to come in and resume their former attenda nce at the 
meeting if they cure to come in, and then 1I motion is made t ha t the 
Council resolve itself buck into regular sess ion a nd that Illotion is car­
ried and the Council meeting resumes. 

"As pointed out above, no motions are mnde at execut ive sess ions 
and no minutes are kept. If a matter is desired to be passed upon 
officially after it has been discussed in executive session, then that 
matter is officially handled in open meeting by passage of the proper 
motion or resolution and t here is furt her opportunity given at that 
time for further remarks Or debate if any is desired." 

Question 

"Now I want to know if this kind of procedure is prohibited by this 
new law." 
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Opinion 

The legislation that you refer to is Laws 1957, Chapter 773, which pro­
vides: 

"Except as othe r wbe express ly provided by law, a ll meetings, in­
cluding executive sessions, of the governing body of any school district 
however organized, unorganized territory, county, city, village, town or 
borough and of any board, department 01' commission thereof, shall be 
open to the public. The votes of the members of such governing body. 
board, department or commission on any action taken in a meeting 
herein required to be open to the public shall , unless the vote is 
unanimous, be l'ccol'ded in a journal kept for that purpose, which 
journal shall be open to the public. I n case the action is questioned 
where there is an unrecorded vote, that shall be deemed unanimous." 
(Emphasis supplied). 

A New York court in Blum \'. The Hoard of Zoning and Appeals of Town 
of North Hempstead, 149 N. Y. S. 2d 5, p. 8; 1 Misc. 2d 668, p. 671, stated: 

"A n executive sess ion is one from which the public is excluded and 
at which only s uch selec ted perSons as the Board may invite a re per-

mitted to be present." 

Cited in W. & P., Vol. .15-A Pocket Parts. 

The proceedings in question al'C meetings of the governing body of t he 
city, the city counci l. Therc seems no doubt that the proceedings in question 
are executive sess ions. These proceedings come within the aforementioned 
definition, and they are even called executive sess ions in the motion initiat­
ing them. 

]n Acord , ... Booth, 93 Pac. 734, 33 Utah 279, the Utah Supreme Court 
held that a statute requiring a council to "sit with open doors" required 
that the public could not be excluded when the council chose to sit as a 
"committee of the whole", and the Court stated: 

I I • ,. • The purpose [of the statute] was not that the public might 
know how the vote stood, but the purpose evidently was that the public 
might know what the counci lmen thought about the matters in case they 
expressed an opinion upon them. MOl'eover, the public have the right to 
know just what public business is being considel'ed, and by whom and to 
what extent it is discussed. These discussions and deliberations could 
thus a ll be taken up in committee of the whole, and the public be ex­
cluded from the very proceedings which the stntutc intended ~hould be 
conducted with op('n doors." 

The legislature s pecifically included executive sess ions within the pur­
view of Ch. 773, supra, and required that said meetings be open to the public 
unless otherwise expressly provided for by law. r can find no express pro­
vision excepting executive sess ions of the city council of Austin. L. 1957, 
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Ch. 773, requires that the meetings of the city council referred to in your 
letter must be open to the pUblic. 

81 

Austin City Attorney. 

June 13, 1957. 

MILES LORD, 
Attorney General. 

JOHN F. CASEY, JR., 
Spec. Asst. Attorney General. 

63-A-5 

City Mayor-Vacancy in Office-Under M. S. 471.46 and St. Paul City 
Charter, Councilman is not eligible for appointment to fill vacancy. 

The legal problems which you have posed concern the power of the 
council to fill a vacancy occurring in the office of mayor and the person 
eligible to be appointed to such office in the circumstances as recited in the 
following 

Questions 

HI. In the event of the occurrence, during the elective term, of a 
vacancy in the office of Mayor, could the Council effectively supply such 
vacancy by its appoint ment or election of any elected City Officer! 

"2. In any such case, could the Council effectively supply such 
vacancy by its appointment or election of a Councilman either before or 
after s uch Councilman's resignation? 

"S. In any such case, would any Councilman who had been nom~ 
inated for appointment or e lection by the Council to supply any such 
vacancy in the office of Mayor be eligible to vote or otherwise partici~ 
raw in any such Councilmanic appointment or election?" 

Opinion 

Before categorically answering these questions, we consider certain 
charter provisions and legal principles that are pertinent to, and decisive of 
each question. 

The government for the City of St. Paul is prescribed by its charter, 
which has been amended from time to time. The last amendment, so far as 
mate rial to the questions here considered, was adopted on October 17, 1960. 

Under the provisions of the city charter, the elective officers of the City 
of St. Paul consist of the mayor, comptroller , six councilmen1 and the mem­
bers of t he boa rd of education,:! 

lC. II, See. 5. 

2C. XIX. Amendment adopted October 17, 1950. (Unless otherwise indicated, all refereDcot 
by s~tionl will be t o the St. Pflul City Charter.) 
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The judges of the municipal court, as provided for by L. 1957, c. 927, 
Section 4, are state officers and are not officers of the city.a 
composed of the six councilmen and the mayor;' Unless otherwise pre­
scribed by the charter [Sec. 69] the rights of each member of the council, 
which includes the mayor, 8re equal with respect to the exercise of the 
legislative functions vested in it. 

In disposing of the questions hel'e considered it is necessary to first 
determine the nature of the s tatus of a councilman and the mayor when en­
gaged in discharging the legislative functions of the city as members of the 
city council. 

A councilman is an officer of the city. His right to sit as a member of 
the city council emanates from his office as a counci lman. Upon election or 
appointment and qualifying as a councilman, he becomes a member of the 
council and not an officer on the council. Consequently, the status of a 
councilman, as a part of the legislative body of the city, is not an officer 
on the council but a member thereof. The mayor is, by virtue of Sections 
57 and 58, empowered to assign and reassign members of the council 
(councilmen) as heads of various adminis trative departments of the city .r. 
The duties of each member upon assignment as a dministrative head of a 
department are prescribed by the above charter provisions and, when en­
gaged in the performance of these administrative duties, each councilman is 
then acting in an administrative and not in a legislative capacity. 

The mayor is an elective city officer and a s a councilman upon his 
e lec tion and qualifying he becomes a member of the city council . In addition 
to his right to participate in and vote upon matters coming before the 
council for disposition, the mayor by authority of Section 110 is also the 
ex-officio pres iding officer or presiden t of the council. Sec. 55 also pre­
scribes that the mayor s hall preside at the meetings of the council. The 
mayor, when performing his duties a s ex-officio presiding officer of the 
council, is an officer thereof. However, such office emanates from his title 
to the office of mayor and not from any action, affirmative or otherwise, by 
the city council. The status of the mayor as ex-officio presiding officer of the 
council is dependent upon his title to the office of mayor. His duties as ex­
officio presiding officer are of a different character from his adminis trative 
duties or his legislative duties as a mere m ember of the council. 

An uex-officio member" of a board is one who is a member by virtue of 
his title to a certain office and without further warrant or appointment." 

Having reached the' conclusion that councilmen are members and not 
officers of t he council . and that the mayor by virtue of his title to that 

3State ex rei. SimpIWn v. Io'I.:!mlnlr. 112 Minn . 136. 127 N. W. 473. 
The legislative authority of the City of St. Paul is vested in the council, 

4See. 110. 

0!Hpartment of ..... Inanee. C. XU; Deparunent of Public Work!!. C. XVII ; Department of 
Public .Satety. C. xvnl; Department ot Park • • Playgrounds and Public Bulldlnp. C. XX; 
Department ot Public Utilities. C. XXI: Department of Librarie.. Audltorlunu and Mu· 
seums, 898 et aeq.- Amendment u adopted October 17. 1960. 

GState ex reI. County of Hennepin v. Brandt. 226 Minn. 345. ::n N. W, (2d) 5; w . .. P . 
( Penn. Ed.), Vol. I li A, pp. 892-393. 
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office is ex-omcio presiding officer on the council. it becomes necessary. in 
view of the provisions of M. S. A . Section 471.46, to detel'mine whether 
there are other officers on t he council in addition to the three m entioned 
within the meaning of t he term "different office on the council" as used in 
said s ta tute. 

Sec. 113 of c. VIn, which deals with the cOllncil and its genera l powers 
und duties , r eads in par t : 

"(a) Vice-Presitlcnts . On the fi n; l T uesday of June of each even 
numberetl year, 01' as goon thereafter as prac tic~lb l e, the council, by 
ballot, sha ll elect from its members. a vice-pres ident and a second-vice­
president, each of whom s hall hold office f or a term of two years be­
ginning with the said fi rst TlIcsda ~' and un t il their successors are 
elected." 

In consequence of th i~ ~ec tion Hnd Sec. 110, we are of t he opinion that 
the vice-presiden t, second vice-pres ident and the mayor, by virtue of being 
ex-officio pres iding onke l' of the council , are the only officer s on the city 
counc il. Thi ~ conclusion is in accord with an op inion O. A. G. 61-i, September 
4, 1953, wherein we pointed out t hat the office rs of the council under t he 
chartcr of the City of In tcrnational Falls, were its president and vice-presi­
dent. 

The case of Vun Cleve v. Wallace, 216 Minn. 500, 13 N. W . (2d) 467, in­
volved the question of the status of the pres ident of the Minneapol is City 
Council. The syllabus of that case )'cads: 

"1, Thc pres ident of the Minneapoli s c ity council is an 'officer' 
within the language of the ehal'tel', and a n affirmative vote of a ma­
jority of the members of t he council is required to elect him ,H 

The conclusion reached by the court in the Wallace case apparently 
overrules a n ea rlie r opinion of the cour t where the court held that t he 
president and vice-president of t he council of t he City of Minneapolis may 
not be officers of the counc il within the us ual meaning of that term.' 

Although no speci fi c question has been presented, we point out that in 
the even t of a vacancy in the ofllce of mayor, the vice-pres ident of the 
counci l is empower ed to exercise all of the power s and di scharge a ll of the 
duties of the mayor, and in s uch capacity he shall be !ityied "acting mayor 
of St. Paul" ; a nd that the second vice-J)I '('s ident of the cou ncil shall perform 
the duties and exercise the powel'!; of t he acting mayor in case of the in­
ability of t he vice-pres ident to act as mayol'.!: 

Whenever a vacancy occu rs in any office elected by the people of the 
City of St. Paul, such vacancy shall be fill ed by appointment, by a mujol'i t y 
vote of nIl of the member s-cIcci of the council, including the mayor.!) 

UI}OIl t he f oregoinJ,{ uLservations Wt' s pec ifica lly cons ider each of t he 
qlles tions in th,e order s lalcd : 

"St ule ('x reI. Childs \' . K iicl l1 i, 5:! Min n. 14 i, r.>I N. W, \I}(m, 

IIScctioll8 ti(i li nd 11 5. 

(lScctiun8 27 lin d J20, 
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1. In OUT o pinIOn the city comp t.roll e r and the members of t he board 
of education arc the only elig ible e lective c ity ofllduls who may be appoin ted 
to fill a vacancy in the onice of the mH yo r of t he City of St. Paul. 

2. We believe that. Sect ion 471.4(;, ~upra. whil' h i ll itt) e ntirely reads, 
"No county. city, village, borough, town 01' schoo l di strict officer 

sha ll be appointed to fill a vacancy in any elective office if he has the 
power, either a lone 01' as a member of a board, to make the appoint­
mentj and his inel igibility shall not be affected by his r esignation be­
fore such appointment is made. This sect ion sha ll no l Ilrc\'C llL the ap­
l)Oin tment of a me mber of a city or villuJ,rc council to a diffe rent office 
on the counci1." (Emphasis supplied) 

is dispos itive of th is ques tion. 

The city council is a "board" as used in lhis Sk"ltutC. T he mayor, by 
authol'ity of hi s t iUe to s uch oflice , is an office r on the council only when 
acting as ex-officio presiding officer or president of the council. Such ex­
officio office, a s heretofore pointed ou t, springs from hi s title t o the office of 
mayor. In the event of a vacancy in the office of mayo r, the council is au­
thorized to fiJI such vacancy by appointment, and the person so appointed, 
upon qualify ing, becomes ex-offic io presiding officer or president of the 
counci l. The counc il has no authority to appoint a person to the office as ex­
officio pres iding ofliccl' of the counci l. Accordingly we conclude that the 
mayor, a s a member of the city counci l under Sec. 110, does not hoJd 01' 

occupy, as s uch, a different office on the counci l within the meaning of t hat 
term as used in the above s talute, which compels a negative answel' to you r 
second question. 

3. Our answer to your second quest ion is cont l'oiling and di sposes of 
your third question. 

In addition to what has here tofore been stated, we point out that, wi th­
out any s tatutory prohibition s uch as is contained in Sect ion 471.46 which 
is ex press ive of t he common law, it is contrary to public policy fo r a board 
having the power to make un uppointment, to appoint a membel' t hereof to 
a 'Pos it ion authorized to be filled by the appointing board. 

This pl"inciple of law is s lated by the Supreme Court of Kentucky in 
the cast:! of Mcgle mery Y. Weiss inger . 131 S. W. 40, 31 L. R. A. (N. S.) 575, 
on p . 578 as f ollows: 

II * * • It is of the highest importance that municipal and other 
bodies of public ser vants should be f ree from ever y kind of personal in­
flu ence in making appointments that carry with them services to which 
th'e public al'e entitl ed and compensation that the public must pay. And 
this freedom cannot in its fu ll and fail' sense be secured when t he ap­
pointee is a member of the body and h as the close opportuni ty his as­
sociation and relations afford to place the other members under obliga­
tions that t hey may f eel obliged to repay. F ew persons are altogether 

I exelnpt from the influence that in t imate business relations enable a s­
soc iates to obta in, and few strong enough to put as ide personal C011-

sidemtions in dispensing public favors. And it is out of regard for t hi s 
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human sentiment and weakness, and the fear that the public interest 
will not be so well protected if appointing bodies are not required to go 
outside their membership in the selection of public servants, that the 
rule announced has been adopted, and ought to be strictly applied!' 
The same general rule is stated in McQuillin, Mun. Corps. (3rd Ed.), 

Section 12.76, p. 290. 

The common law rule above cited would, independent of the provisions 
of Section 471.46, supra, compel a negative answer to your third question. 
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St. Paul Corporation Counsel. 
June 28, 1967. 

MILES LORD, 
Attorney General. 

VICTOR J. MICHAELSON, 
Spec. Ass t. Attorney General. 

61-i 

City of Minneapolis-I)ark Board Commissioner-Conftict of Interests-If 
business agent for park board employees regarding wages set by board 
and member of the board at the same time, there is con8ict of interests 
which is not removed merely by abstaining from voting on matters 
affecting park employees. 

Facts 

"Four Commissioners were elected to the Board of Park Commis­
sioners of the City of Minneapolis at the municipal general election held 
in this city on June 11, 1957. They were elected for a six·year tenn 
commencing July I, 1957. 

"One of the newly elected Park Commissioners taking office on 
July I, 1957, advises that he is employed as Secl'etary· Treasurer and 
Business Representative of Municipal Drivers and Helpers Union Local 
664. Said Local 664 represents maintenance men and drivers employed 
in the various departments of the city government, including Park 
maintenance men and drivers employed by the Minneapolis Board of 
Park Commissioners. All of the Park employees who are members of 
Local 664 are in the classified service of the City and are subject to 
the rules of the Civil Service Commission 80 far as selection, tenure and 
removal or discharge are concerned. The direction of their work, rates 
of pay and terms and conditions of their employment are established 
by resolution, ordinance or other appropriate action of the Board of 
Park Commissioners. There is no written. signed contract by and be· 
tween the union and the Board of Park Commissioners." 
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Comment 

UChapter 16 of the Minneapolis Home Rule Charter provides for 
the government and regulation of the Minneapolis Park and Parkway 
System, and Section 1 of said Chapter 16 provides among other things 
that 'No Commissioner shall be interested in any contract made under 
the authority of said Board'." 

Questions 

"1. Is he disqualified from serving as a member of the Board of 
Park Commissioners by reason of his offices with Municipal Drivers 
and Helpers Union Local 664? 

142. If the Park Commissioner in question terminated his em­
ployment as Business Agent for the Park employees section of Local 
664 but continued to serve as Secretary-Treasurer and Business Agent 
for other sections of said Local 664. would he be disqualified to serve as 
a member of the Board of Park Commissioners 1" 

Opinion 

You state that there are no contracts executed between the union and 
the Park Board and t hat all of the park employees who are members of the 
union are under civil service regarding selection, tenure and removal. Such 
being the case, the provision of Chapter 16, Section 1, of the Minneapolis 
charter which you quote has no direct application in the instant situation. 

Nor do we, strictly speaking, have before us the question of incompat­
ible offices, wherein the acceptance of a second office operates to vacate the 
first, since there are not two public offices herein involved. See Dunnell's 
Minn. Digest, 3rd Ed., Section 7995; Hilton v. Sword, 167 Minn. 263, 196 
N. W. 467; McQuillin on Municipal Corporations, 3rd Ed., Section 12.67. 
Nevertheless it is apparent from these citations that a close analogy to in­
compatible offices may be drawn from the submitted facts. Incompatibility 
of offices arises where the duties of one public office held by an individual in· 
volves supervision, regulation and control over another public office which is 
held by the same person. In the instant case, the duties of the oftlce of Park 
Board Commissioner require that he exercise powers of supervision, regula· 
tion and control over the park employees, while as a private business agent 
for such employees he stands in their shoes for the purpose of dealing with 
their employer, the Board of Park Commissioners. The duties manifestly 
conftict just as much as though two incompatible public offices were held by 
the same person; and by analogy, therefore, such conflict of duty should 
clearly preclude an individual from engaging in the dual role of a private 
business agent for park employees and a member of the park board which 
employs them. 

The submitted facts further raise the similar, but broader, question of a 
contlict of interests. 

Chapter 16, Sec. 1, of the Minneapolis charter, and statutory pro­
visions to the same general effect, are merely declaratory of the rule at 
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common law. McQuillin on Municipal Co rporations , Section 29.97. And such 
CO llllllon law rule Jll'ohibiting municipal officers fl'om being interested in 
contracts with the municipality, and the common law prohibition against 
holding incompatible offices, arc but illustrations of the broad basic common 
law principle based on public policy that in t he performance of their 
officia1 duties municipal officers must be uninfluenced by any personal in­
terests or considerations. McQuiUnn on Municipal Corporations, Section 
12.126, p. 455. The concept is wel1 stated in 42 Am. Jur., Section 8, p. 885, 
as follows: 

"The American concept of a public office is that of a public agency 
01' trust created in the interest and for the benefit of the people. 1(1 •• 

Such trust extends to a ll matters within the range of the duties pel'­
taining to the office. Public officers, in other words, are but the servants 
of the people, and not their rulers , They are amenable to the rule 
which forbids an agent or trustee to place himself in such an attitude 
toward his principal or cestui que trust as to have his interest conflict 
with his duty." 

and in 43 Am. Jur., Section 266, p. 81, as follows: 

"A public officer owes an undivided duty to the public whom he 
serves, and is not permitted to place himself in a position which wi ll 
subject him to conflicting duties or expose him to the temptation of 
acting in any manner other than in the best interests of the public. If 
he acquires any interes t adverse to his principal, without a full dis­
closure, it is a betrayal of his lrust and a breach of confidence. One of 
the most familiar applications of this doctrine is the rule which pre­
vents an officer fro1)1 having an adverse interest in any contract which 
he executes on behalf of the public. And an office r cannot lawfully act 
as the agent of one person where t he private agency will come in con­
flict wi th his official du t ies. To act for one of the parties implies an in­
terest adverse to the other." (Emphasis supplied) 

Is there, then, a conflict of interests present in the instant situation? 
Ap.pl9'ing the foregoing cons iderations we think there is . Although t here 
ar~:n.o contracts between the union and the Park Board, nevertheless pro­
P~SAls ·01' recommendations are made by or under the direction of the union 
business agent to the Board of Park Commissioners in regard to wages and 
other matters affecting the Park Board employees who are members of such 
union. The wage-scales and other matters then established by resolution, 
ordinance or order of the Board of Park Commissioners, of which the unloh 
business agent is a member, are determined after consideration has been 
given to such proposals or recommendations presented to the board in his 
capacity a s such business agent. 

As business agent for the park employees' section of the union, the 
commissioner must exert his best efforts in representing such employees 
while as a commissioner he owes an undivided duty to the public to exert 
his best efforts on behalf of the board. It thus appears that his private 
interests conflict with his offic ial interes ts, a conflict which public policy 
prohibits. Under the sta ted facts, a situation of divided loyalty would arise 
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in which he could not discharge with equal fidelity and loyalty to the board 
of which he is a member and to its employees whom he represents, the 
duties owed by him in a dual capacity. Truly it has been said that ti man 
cannot serve two masters. 

Such conflict of interests would not be removed by the commissioner 
merely abstaining from voting on matters affecting the park employees. 
[See opinion O. A. C. 90-E, May 22, 1957, copy enclosed, relating to a city 
officer's in terest in a contract with the city. which holds t hat hi s abstention 
from voting thereon would not validate such contract.] The commissioner 
would s till be a member of th e board while representing indiv idua ls in 'mal­
tel'S before the board. And 43 Am. JUT., Section 265, p. 81, states that "It is 
the duty of public oftlcers to refrain from outside activit ies which interfere 
with the proper discharge of their duties." The commissioner's official 
duties include delibel'ating upon and considering all mutters coming before 
the Park Board and voting upon s tich matters. 

The confl ict of interests would, of course, be resolved by resigning from 
the Board of Park Commissioners. On the otht:r hand, if the commissioner 
in question were to terminate his employment as business agent for t he 
park employees' section of the union, then your ques tions would be answered 
in the negative fo r the source of the confl icts of interest would be removed. 
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MILES LORD, 
Attorney Geneml. 

O. T. BUNDLIE, JR., 
Assistant Attorney General. 

Minneapolis Board of Park Commissioners. 
September 16, 1957. 59-B-ll 

Cities-Officers-Interest in Sale, etc. Where city ai rport is s upervised by 
corporation which ser vices and se lls gasoline to a irplanes, dis tributor is 
not prohibited by 1\'1. S. 471.87 from sellin g gasoline to s uch corporation 
because he is mayor of city. 

Facts 

"The City of Alexandria own:; an Airport. The Airport is operated 
under a contract with the N Aircraft Corporation whereby they are 
compensated on a monthly oasis for the superv is ion of t he airport, and 
in addition receive the Jlrofit~ t hey make on servicing und SHies of gaso­
line, etc. 

"Demulld is being made by airplanes pass ing through for 100 octane 
gas. Presently the facilities permit only one type of gas, 87-88 octane. 
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In order to provide the additional type of gas, N Aircraft or some sup­
plier will have to expend approximately $10,000.00 to install the facili­
ties and have requested of the council an exclusive franchise for a 
period of ten years in order to justify such an expense. The franchise 
has been given to N Aircraft, subject to cancellation in the event their 
management contract is terminated. 

fiN Aircraft has contacted the present supplier of gas and they 
are not interested in putting in additional facilities. They have also 
contacted the S Oil Distributor in Alexandria and either he, as the local 
distributor, or the S Oil Company itself will install the facilities and 
furnish the gas upon an exclusive contract basis. Apparently no other 
supplier is willing to make this investment for the purpose of serving 
the airport. 

"The local distributor for S Oil Company is H, the Mayor of the 
City of Alexandria. Whether the facilities are put in the airport by H 
as the local distributor for the S Oil Company, or by the S Oil Com­
pany itself, the gasoline would be furnished to the local distributor 
and he would, of course, make a profit thereon. 

liThe contract with the supplier, either Mr. H or the S Oil Com­
pany, would be made between t he N Aircraft and the supplier or dis­
tributor, and not with the City of Alexandria. 

"I might also call to your attention, that N Aircraft has indicated 
that because of certain preferences of t heir own, they would desire to 
have S aviation products furnished for their own planes as well as 
those they would service, and Mr. H has not solicited this business , 
but would accept it if it is permissible under an interpretation of the 
above statute. 

IiUnder our charter, the Mayor does not vote, although he exe­
cutes the contracts as the Mayor." 

Questions 

141. Would a contract between N Aircraft and H as the Distributor, 
or between N Aircraft and S Oil Company as the supplier be void by 
reason of the provisions of M. S. A. 471.87? 

"2. Assuming the answer to the above question would be yes, if 
no other supplier in Alexandria is willing to make the necessary invest­
ment in order to meet the requirements of the contract, and such fact 
was shown by the affidavit of N Aircraft, would this sufficiently show 
the ' involuntary' aspect of the situation so as to avoid the penalty pro­
visions of M. S. A. 471.871" 

Opinion 

1. M. S. 471.87 provides: 

IIExcept as authorized in section 471.88, a public officer who is 
authorized to take part in any manner in making any sale, lease, 01' 
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contract in his official capacit.y shall not voluntarily have a per::;onal 
financial interest in that sale, lease, or contract or personally benefit 
financially therefrom. Every public officer who violate" this provision 
is guilty of a gross misdemeanor." (Emphasis supplied) 

The city is not a party to the proposed contract. Any interest it has 
in it is only incidental. While "H." is a party to t he contract, neither his 
official position nor his duties as mayor are involved. Tn our opinion 471.87 
is without application to the above factual situation. See opinion of Attor­
ney General to attorneys for Independent School Di~tri ct No. 77, May I, 
1952, 90c-l, copy enclosed. 

Accordingly, we answer your first question in the negative. 

2. In view of the foregoing, it is not believed that your second ques­
tion requires answer nor comment. 
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Alexandria City Attorney. 
May 27, 1958. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant A ttorney General. 

90-E-S 

Municipal Employees-Vacation and Sick Leave-Where vacation leave has 
accrued under resolution still in effect;. the leave is due and employee 
not required to deduct sick leave from vacation. 

Facts 

"An employee who designated a definite two week period as his 
vacation time had a death in his family while on said vacation. He asked 
for three days' additional absence without loss of pay by virtue of para­
graph 6 in addition to his vacation period. When his request was refused 
by the head of his department, he filed a grievance and the Committee 
of the City Council on Grievances requested an opinion from your office 
on this ques tion as well as on the question of sick leave." 

Comment 

"I have ruled that the employee under paragraph 6 would be en­
titled to have the three days without loss of pay if a death did occur 
even though he was on vacation because it seemed to me that this sec­
tion 6 is mandatory that he receive three days' absence without loss of 
pay since his vacation is really earned by the employee. Despite my 
ruling, the supervisor of this employee failed to give him the three days' 
leave and as a result, the grievance procedure took place." 
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Ques tions 

"I. Under paragraph (j is an employee entitled to three duys' ab· 
sencc without loss of pay in the event of a death of a member of the 
immediate family even though the death occur s while the employee is 
on vacation? 

"2. Assuming that an employee took sick while on vacation, would 
he be entitled to use his sick leave and have his vacation t ime continue 
after hi s sick leave expired?" 

Opinion 

I s hall consider both questions together for purposes of convenience. 

The Home Rule City Charter of the City of Virginia states at Section 
36, that "the city council s hall have the power to fix the compensation of 
any and all city officers and employees." The council has by resolution pro­
vided for vacation and sick leave for all city employees. 

Section V, provides: 

"All full-time employees shall receive two weeks of annual vacation 
with pay after one year of service. After ten (10) years of continuous 
service, full-time employees shall receive three weeks of annual vaca­
tion with pay. Employees working half-time 01' more, but less t han full­
time shaH receive vacation benefits on a pro-rata basis. In determining 
length of continuous service, no deduction shaH be made for sickness, 
military service or leaves of absence of thirty (30) days or less. 

H • * • " 

Section VI, provides: 

HAfter one year of service, all full-time employees shall r eceive 
thirty (30) working days s ick leave with pay. Thereafter, s ick leave 
credits shall accrue at the rate of thi rty (30) working days per year up 
to a maximum of ninety (90) days. Employees working halftime or 
more, but less than full-time, shaH receive sick leave benefits on a pro­
ruta basis . A doctor's certifica te shall be required fOI' sick leave ab­
sences. 

"Three day's absence without loss of pay shall be aHowed an em­
ployee in the event of the death of a member of the immediate f a mily, 
namely: Husand, Wife, Son, Daughter, Father, Mother, Sister, Brothel', 
Father-in-Law, and Mother-in-Law. In the event travel is required to a 
point outside a lOO-mile rad ius of t he City of Virginia, an add itional 
two days will be allowed." 

The Minnesota Supreme Court has discussed the problem of sick leave 
in the case of Haloek "so City of 8t. Paul, 227 Minn. 88, 35 N. W. 2d 705. 
There the Court said that city employee was not entitled to payment for 
accrued sick leave where the city changed its ordinance establishing such 
sick leave prior to application therefor by the city employee. The COUl't 
referred to sick leave as a gratuity and as terminable at the wil1 of the city. 
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It based its decision on the previous case of NoBet vs. Hoffmann, 210 Minn. 
88,297 N. W. 164. 

In the NoBet case the COUl't held that a civil service rule pl'~viding 
for paid vacations could not have retrospective operat ion. In that case it was 
admitted by defendant, State Highway Department, that the employee was 
entitled to vacation with pay based on service rendCl"cd after the date upon 
which the rule providing for vacation pay went in t o effect . The decision 
was founded upon the principle that all work rendered prior to the effective 
date of the rule was unde r a hiring at an hourly wage, fully paid, and under 
no agreement or unde rstandi ng that. vacHtions could be taken with pay. 

Neither of these cases referring to vacation and s ick leave as gratuities 
are applicable to the instan t situation. In t he first case, the city had changed 
its ordinance prior to application for sick leave. The second case considered 
only an application f or paid vacation for service l'cndel'ed prior to the estab­
lishment of the rule establi shing paid vacations. Here the rule is in effect 
and the provisions as to vacation and sick leave have not been terminated. 
Assuming the vacation leave to have accrued s ubsequent to the adoption of 
Section V of the resolution of the City Council, such paid vacation and pro­
vi sion for sick leave become a part of the compensation paid the employee 
and one of the conditions under which t he employee has continued to work 
for the city. State ex reI. Gorczyca vs. City of Minneapolis, 174 Minn. 594, 
219 N. W . 924 ; Mattson vs . Flynn. 216 Minn. 354, 13 N. W. 2d 11. Both 
the latter cases involve t he rights of an employee to pension payments and 
the Gorczyca case established the propos it ion that such payments arc "not 
a gratuity when the services are rendered while the pens ion or retirement 
relief statute in in force, so that the sta t ute becomes a part of the contract 
of employment and contemplates s uch pension or allowance a s part of t he 
compensation for the se rvices rendered." State ex reI. Gorczyca vs. City of 
Minneapolis, supra at 598. 

Until termination of the vacation an.d s ick leave resolutions of the city 
council, such rights remain due. To force an employee to deduct three days 
from his. vacation to attend the funeral ~f a member of his family, whose 
death occurred during his vacation, would be to withhold unlawfully from 
the employee a portion of his "additiona l compensation for services 
I·cndcred". 

1t is thus my opmlOn that the employee is enti tl ed t o r eceive as a par t 
of his compensation, the entire vacation which he has accrued. Should hc 
become it1 during that vacation or should death occur in the fami ly during 
his vacation, the time thus cons umed consistent with Section VI of the 
resolution, should not be deducted from his a llowable paid vacation. 

Virginia City Attorney. 
December 15, 1958. 

MILES LORD, 
Attorney General. 

EDWARD J. PARKER, 
Assistant Attorney GenernJ. 
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85 
Incompatible Offices-Charter Commission-City attorney and attorney for 

charter commission not incompatible. 

Facts 

The duties of the Lake City attorney are defined by C. Ill , Section 5 
of the city charter which reads as follows: 

"City Attorney. The Common Council shall have power to ap­
point an attorney for the city, who shall hold said office for the term of 
two years, and who shall perform all professional services incident to 
the office, and when required, shall furnish written opinions upon any 
subject submitted to him by the Common Council or its committees. He 
shall also advise with, and counsel all city officers in respect of their 
official duties and attend the regular meeting of the Common Council 
and of such committees as shall request his assistance. 

HHe shall receive such compensation for the services rendered by 
him as may be fixed by the Common Council." 

Question 

HAre the positions of City Attorney for the City of Lake City, 
Minnesota, and attorney employed by the Charter Commission of the 
City of Lake City, Minnesota under the provisions of M. S. A. 410.06 
incompatible ?" 

Opinion 

M. S. 1963, Section 410.06 provides for the appointment of a board of 
freeholders to frame a city charter. The second sentence thereof was added 
by L. 1949, c. 210, Section I, which provides as follows: 

UNo person shall be disqualified from serving on such board by 
reason of his holding any other public office or employment." 

M. S. Section 410.06 provides in part that the board may employ an 
attorney to assist in framing such charter, and makes provision for his com. 
pensation. 

The manifest purpose in the enactment of L. 1949, c. 210, Section 1 was 
to make available to the board, through its membership, the knowledge and 
experience of public officials relating to municipal matters. The legislature 
apparently believed that in this particular instance the benefits to be gained 
outweighed any detriment which might result from conflict of duties. 
Following the amendment and in conformity with it, we ruled that the 
mayor or member of the council of the city of Tower may be appointed to 
its charter commission. See opinion O. A. G. 36S-E-I, November 8, 1949, 
printed as No. 129 in the 1960 Report at page 231 (copy enclosed). The 
amendment had the effect of nullifying our contrary opinions rendered prior 
to its enactment. 
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Inasmuch a s a city attorney, by reason of the 1949 amendment above 
quoted, is made eligible to membership on the charter commission, we aee 
no resson why he cannot as well be employed as its attorney and compen· 
sated as provided by Section 410.06. In the one situation he participates in 
the board's deliberations and voteSj in the other, he merely advises. The 
likelihood of incompatibility is no greater in the latter situation. Sec. 5 of 
C. III of the city charter calls for the services usually required of a city 
attorney and contains no prohibitions against his serving on a charter 
board. Any conflict of interest can be disposed of if and when it arises. 

On the basis of the foregoing it is our opinion that the position of city 
attorney for Lake City and that of attorney employed by its charter com­
mission under M. S. 1963, Section 410.06 are not incompatible. 
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Lake City Attorney. 
January 17, 1967. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Spec. Asst. Attorney General. 

8158-E-l 

Policemen and Firemen included within definition of "public employees"­
authorized by M. S. 179.52 to join labor unions and present grievances. 

Facts 

HSection 179.62 permits public employees to form and join labor 
unions and authorizes such unions to present to the governmental 
agency employing them their grievances and conditions of employment 
for adjustment. This law also requires governmental agencies to meet 
with the representatives of employees at reasonable times in connection 
with such grievances and condi t ions of employment. 

"The local police f01'ce of Austin is represented by a local union. 
The firemen are also represented by a union, but not a local union. 

"At the present time the local union is conducing negotiations with 
the Common Council of Austin regarding wage conditions of the City 
policemen. 

HI have been asked whether 01' not the above quoted law, Section 
179.62, was intended to include firemen and policemen as well as other 
public employees!' 
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Comment 

"I do not find any exceptions for any class of employees and the 
law in question seems to be general in its application for a ll public 
employees. 

"It is my opi nion that all public employees, including policemen and 
firemen are covered by Section 179.52." 

Cl uestion 

"Do municipal firemen and policemen have the r ight to present 
a wage question through their labor union l'cpresenting them, a nd does 
the labor union I'ep resenting the policemen and fil'cmen have the dght 
to negotiate regard ing a wage question wi th the City Counci l, and do 
they come under the provisions of Section 179.52?" 

Olli nio n 

M. S. 179.51 , wh ich delineates the scope of M. S. 179.52, is meant 
to be all inclusive and of application gencrsl enough to cover all levels of 
government and classes of employees. In order to be excepted from such 
broad language, a g roup of public e mployees would necessari ly have to be 
defined specificully by statute. The only exception of which I am aware, 
applicable to policemen a nd firemen, concel'1lS only cities of the first class. 
M. S. 418.21. Austin is a city of th e second class, and thus not within the 
specific statutory exception . 

It is my opinion, therefore, that policemen and firemen of cites of the 
second Cl11 SS are included with in the meaning of t he term public employees, 
as used in M. S. 179.52. 
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Austin City Attol'ney. 
December 16, 1958, 

MILES LORD, 
A ttorney General. 

EDWARD J. PARKER, 
Ass istant Attorney General. 

270-D 

Ci ties - E xpenses of mu nicipa l o llice rs to conferences a nd conventions. 
P ay ment of expenses by municipa lity of expenses of municipal officers 
a ttending convent ions or conferences involves questions of fact and 
policy. and a re le ft. to di sc ret.ion of governing body. 

F ue ls 

" In early December of 1957, Senato l' H umphrey, through t he COlll­
miss ioner of Conservation, Geol'ge Selke, invited representatives of t his 
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community and other communities to a hearing to be held in St. Paul at 
t he Commissionel' of Conservation's OHicc dealing with the proposed 
Senate File No. 117G commonty lm own HS the W ilderness Prcl:icrv~ltion 

Act. 

'l In r esponse to s tich request, the city cou ncil directed that myself 
and any city councilmen that desired to attend, should a t tend at the 
city's expense. Submission by myself and by the Mayor of expenses in~ 
CUl'l'cd at that hearing were approved by the city council and paid. The 
Mayor has. however, withheld cashing of hi s draf t until such time as the 
legality of this action was determined. 

HIt should be borne in mind that t he City of Ely is located in the 
middle of the National Superior Fot'cst and would be a ffected by Senate 
File No. 117G. The city council prior to authorizing the above mentioned 
attendance at s uch hearing had gone on record opposing certain pro­
visions in tha t bill. A tl"anscript, totaling 116 pages of that hearing WH S 

prepared for all interested parties' use. Appearance at that hearing was 
also made by commissioners from St. Louis County, Lake County and 
Cook Coun ty." 

Question 

" Whether such I'eimbursement for trnvel was a legal expenditure 
under the Chal'te l" of the City of Ely and the statutes of thi s State." 

Opinion 

The general rule as to the authority of a municipal ity to pay the ex­
penses of municipal officers incurred under the c ircumstances above related 
is s tated in Tousley v. Leach, 180 Minn . 293, 230 N. W. 788, us follows : 

"If the purpose is a public one fOI ' which tax money may be u sed, 
and there is authority to make the expenditure , nnd the use is genuine 
a s dis tingu ished from a subterfuge OJ' something farcical, there is 
noth ing for the court. Whether the re s hall be s uch li St! is then one of 
policy fot' the legislature . ••• " 

The court in its deci s ion went on to s ay that the attendance of Illunicipal 
oflicel"s at conferences and conventions enn r esult in the ir bringing back in­
iOl'mation of value and that "they a re s upposedly of se rious purpose in 
practical aid of public in te rest." (180 I\'Iinn. 295). See al so Lindquist y. 
Abbett et a I., 196 Minn. 233, 265 N. W. 54 . 

e h. 8, Section 62 of the charter of the city of Ely (October 1954) pro­
vides that Hthe city of Ely shall have full power to deal with all matters 
of municipal concer n . ••• ". You call OUI' attention to Section 68 of the 
charter, paragraph third, which makes provision for a General Fund for the 
payment of such expenses of the city as the counc il may determine propel', 

Under Section 62 of t he charter the council could properly inquire into 
and cons ider in what manner and to what extent t he proposed bill would 
affect the interests and welfare of the city and its inhabitunts and incur 
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reasonable expenses in connection therewith. In other words, a public purpose 
could be involved, in which event expenses necessarily incurred could be paid 
out of municipal funds. Matters of this kind involve questions of fact and of 
policy. Our courts have indicated that it is wisest to leave such matters to 
the reasonable discretion of lhose who represent the interests of the city, 
i. e., its governing body. 

In connection with problems of this kind, see opinion O. A. G. 63-A2, 
May 17,1954; February 7, 1939; February 9,1934, printed in 1934 Report as 
No. 113; and opinion O. A. G. 469-B-l, April 7, 1964, copies of these 
opinions being enclosed herewith. 

In view of the factual and policy questions involved in the question 
submitted, we cannot give you a categorical answer. 
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Ely City Attorney. 
April 29, 1958. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney General. 

63-A-2 

The authority of a City Council to pay for legal services and costs rendered. 
in defense of an official prosecuted for improper conduct in office is de· 
pendent upon the Question of good faith of the official in the perform­
ance of official duties which is a fact Question for the council to deter­
mine in most cases. 

Facts 

"During an audit by this department of a city of the fourth class 
operating under a home rule charter, this department investigated al­
legations concerning the conduct in office of two members of the City 
council. The findings of this department concerning the allegations were 
furnished to the County Attorney who presented them to the grand 
jury for its consideration. 

"Each of the two Councilmen engaged legal counsel to represent 
him. In each of the two cases. the grand jury returned a no true bill. 

liThe attorneys who were engaged, billed the two Councilmen, in­
dividually and personally, for the legal services performed. Subse­
quently, the attorneys, relying on an opinion rendered by the City At­
torney on the specific question. filed claims against the City for their 
services. The claims were allowed by the council and paid from City 
funds. A copy of the City Attorney's opinion and certain excerpts from 
the City Charter are enclosed herewith." 
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Question 

"Was it lawful to pay the claims in question from City fund s 1" 

Opinion 

In the case of City of Moorhead v. Murphy, 94 Minn. 123, 102 N . W. 
219, the court had before it a similar question of payment. In tha t case the 
defendant was the chief of police of the City of Moorhead. In the per~ 
formance of his official duties, he had effected the arrest of one "X" for a 
violation of a city ordinance. Subsequently. after Mr. "X" was found in­
nocent of t he charge, an action was commenced in t he Uni ted States court 
by Mr. HX" against the defendant chief of police to recover damages for 
fa lse arrest and imprisonment. The city attorney appeared by virtue of his 
office and a ssis ted in the defense of the defenda nt police officer who also em­
ployed certain attorneys to represent and defend h im at the tria l. The at­
torneys so employed rendered a bill to the defendant in the sum of $390.00 
for their services and disbursements . Defendan t presented t he b ill to the 
plaintiff city, and the common council duly allowed and paid the same. 
Thereafter, the city attorney upon the reques t of certain taxpayers appealed 
from the decision of t he council a llowing and paying the bil l. 

Upon appeal, our State Supreme Court held that the city had the 
power to reimburse the police officer for these expenses and attorneys ' 
fees incurred in the defense of the action for fal se imprisonment. The 
court stated: 

" The general welfare, good onler, protection, and safe ty of the 
people of t he city are among the specific duties imposed upon the 
common council to accomplish by appropriate legislation. In furtherance 
of this au thority, city ordinances were passed for the prevention of 
crime, and it is made the duty of the chief of pol ice to serve and exe­
cute warrants issued out of any jus t ice court of t he city , and to pursue 
and arrest any person charged with or who has committed a ny viola­
tion of any city ordinance; and he is cons tituted one of the conservators 
of t he peace, with authority to command the peace, and in a summary 
manner suppress all riotous and disorderly proceedings. Unless ex· 
pressly prohibited, the municipal ity possessed the general powers of n 
municipali ty a t common law, and under the common law is was au­
thorized to secure special legal a ssistance. Horn v. City of St. Paul, 80 
Minn. 369, 83 N. W. 388. 

" We have been unable to discover any provisions in the city charter 
which either express ly or by implication arc in conflic t with the common­
law power to employ such legal a ssis tance. It is made the duty of the 
county attorney, when directed by the council , to appear and conduct 
the defense in any action agains t a ny officer or employee of the city on 
account of any act done by him in the performance of h is officia l duties, 
but the common council is not limi ted to the sel'vices of such a ttorney." 

The city charter of Moorhead involved in the foregoing decision con­
'tained provis ions which are prac tically ident ical wi th the char ter provisions 
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of the city in question, except that the cit.y charter here involved contains an 
added provision being Section 63 infl's. The here pOl'tinent parts of t ho 
city charter IlTC a s follows : 

Sec. 69. "He sha ll be the legal advi::;ol' of the city. a nd of all the 
boards and departments thereof; he shall perform all s uch services 
incident to that office, and appear in and conduct all civil suits as may 
be referred to him by the city council, any board or department thereof 
and shal1 conduct all prosecutions and pl'oceedings in which the city 
or any board or department thereof shall be directly 01' indirectly in· 
tel'csted except as in this charter specifically otherwise provided; and 
when necessary he shall take charge of and conduc t prosecution for, 
the violation of all ordinances and resolutions of t he city or any board 
or department thereof and for the violation of any of the provis ions of 
this charter and such other duties as may be required of him." 

Sec. 61. uHe shaU, when direc ted to do so by the council, appear 
and conduct the defense in any action, prosecution or proceeding against 
any officer or employee of the city, or any board or department thereof, 
on account of any act done by such officer, boar'd or department while 
engaged in the performance of official duties." 

Sec. 62. HIn case of sickness 01' inability of the attorney to act, he 
may, at his own expense, appoint, by and with the consent of the 
council , another attorney to act in his s tead for the time being." 

Sec. 63. "The city council shall have the power to contract with, 
employ or retain, legal counsel, to take charge of and cond uct any 
litigation in which the city is interested directly or indirectly or to 
which it may be a party or in which its welfare may be concerned 0" 

may appoint such counsel to assist the city attorney in the prosecution 
or maintenance of any litigation in which the city is interested ." 

Accordingly, the city counci l is authorized to pay for legal services and 
expenses incurred in the defense of one of its officials in certain prosecu­
tions and proceedings. Such authority to pay is not without qualification, 
however, for the acts giv ing rise to the proceeding must have been done in 
the performance of official duty and Blllst hllve been done in good faith. 
Generally speaking, these are factual questions upon which this office cannot 
l'ender an opinion, and as stu ted in the City of Moorhead, supra: 

HIt would seem, therefore, to be the wisest to leave the indemni­
fication of the oflicer to the discretion of those who represent the in­
terests of the city · •• " 

Whether or not the city council upon the particular facts of the case has 
made a proper dispos ition is always subject to review by t he courts upon 
proper application . Its members are also answerable to the electorate. 

I am enclosing copies of opinions O. A. G. 469-B-1, November 20, 1940, 
November 16, 1939, April 22, 1952, April 15, 1950, and January 23, 1956, 
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which deal with s im ila r problems and have a bearing upon the question. 
See al so S tate ex r eI. Feist v. City of St. Paul, 151 Minn. 130, 186 N. W. 230. 
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Public E xamineI'. 
April 7, 1958. 

MILES LORD, 

Attorney General 
MELVIN J . PETERSON, 

Deputy Attorney General 

469·B·1 

Cities-City of St illw ater canno t by ordinance, without cha rter prOVISion, 
limit its liabilit.y for defects in si dewalks and s treets to actual notice 
prior to injury. 

You ref er to t he recent decision of t he Minnesota Supreme Court, Fuller 
et al. v. City or Mankato, 248 Minn. 342, 80 N. W . (2d) 9, in which our court 
upheld the valid ity of the city charte r of the city of Manka to which limited 
the liabili ty of said n1unicipaHty for damages l'esu1ting from defective 
streets and sidewa. lks. The specific cha r te r provis ion in question, Sec. 137, 
provided: • 

"Said city shall be absolutely exempt from liability to any person 
I or damages or in juries suffered or sustained by rea son of defective streets 
or s idewulks within said city unless actual notice in wri t ing of such defects 
in said streets 01' sidewall<s shall have been fil ed with the city clerk within 
at leas t ten days before the occurrence of such in jUl'y or damage on account 
of such defec ts, and in al l ca ses such notice sha1l describe with particularity 
the place and natu re of the defects of which complaint is made." 

Question 

You ask whether, in view of the r ecen t decision, the city of Stillwater 
can, by ordinance 0 1' resolution, accomplish t he same exemption from 
liabili ty as the city of Mankato did by the above charter provis ion, 

Sec. 389 of t he Stillwater city char ter provides : 

" The Council sha ll pass such ordinances, resolutions, l'egulations, 
by-laws and orders us may be necessary to carry out and make effective 
the prov i s ion ~ of t his char ter,lI 

You IllCntioll tha t th t:! only provis ion in the Stillwater city charter 
limiting liabili ty for damages is in Sec, 370 which includes a one-year 
:;tatu te oi lim itn tion and requires notice of cla im to be filed within 30 days 
after occurl'ence of the injUl'y or damage, There is no mention in your 
chartcl' concerning' notice of defects prior to injUl'y, 
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Opinion 

The court in the Mnnkalo case, supra, upheld the validity of the afore. 
mentioned Mankato charter provision, based on Schigley v. City of \Vaseca. 
106 Minn. 94, 118 N. \V. 259. The provision of the \Vaseca charter was al­
most identical to that of Mankato. Note that the cities of Gilbert, Glencoe, 
Lake City. Madison and Northfield have similar char ter provis ions . 

To answer your inquiry we must look to the reasoning of the Waseca 
case and sec if it applies to an ordinance. 

In the Waseca case the court set forth on page 96 of the Minnesota 
report the general ru le in Minnesota: 

H '" '" • chartered municipalities arc now held liable for dam­
ages resulting to individuals from defects in streets of which t hey had 
actual or cons tructive notice for such a time a s to justify t he conclusion 
of negligence . ••• " 
And on page 97 said: 

"The liability, then, is inferred 01" implied from the imposition 
upon the corporation of duties accompanied by the power and authority 
nccess81'y for the proper pel"iormance of such duties , The legislature 
may delegate the power over streets and highways to municipalities, 
or it may create a special body within the municipality and vest it 
with full power over the street s . Manifestly, by virtue of its plenary 
power over the highways and over all the agencies of government 
which it has created, it may properly determine whether st!ch agencies 
shall or shall not be liable to individuals for damages resul ting from 
the careless and negligent manner in which sllch delegated duties are 
performed. An individual has no right of action against the state fol' 
its failure to construct and maintain the highways in propel' condition, 
and a s against the will of the s tatc he has no greater right against an 
agency of the state to which it has del egated the performance of such 
duties. But the s taLe may, if it chooses, authorize a right of action, if 
the municipality neglects the proper performance of its duties ; and, 
us we have seen, an intention to authorize such an action is inferred 
when a chartered municipality is given full power of control over the 
s treets and highways within its limits. A right of action against the 
municipality is thus a matter of legislative favor, and may be grantod 
absolutely 0)" conditiona ll y. When it has been held to exist by implica­
tion, it may be taken away by the leg islature, without violating any 
cons titutional right of the individulll. Obviously, then, the right of action 
may be made to depend upon compliance with certain conditions." 

Thus, if the legislature can impose 01' withhold liability f or torts of the 
state or its subdivis ions, it may condition such liability also. 16 Minn. Law 
Review 859. 

The court in the recent Mankato decision quoted the Waseca case, 
supra, p. 100, as follows : 
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" '" '" '" the legislature may determine the manner in which such notice 
[of defect] shall be given, and'" '" '" a general statute enacted by t he 
legislature which contained the provision which we have quoted from 
the charter of the city of Waseca would be constitutional. 

• • • 
UThere can '" '" '" be no serious question as to the right to insert 

in a municipal home rule charter a provision prescribing the conditions 
under which an individual may maintain an action against the city for 
personal injuries caused by the failure of the authorities to keep the 
streets and highways in proper condition. Under the common law of 
the state a person so injured cannot recover damages unless he can 
prove that the municipality had notice of the defect. He may, however, 
establish this essential element of his right of action by facts which 
charge the municipality with constructive notice. This charter changes 
the general rule to the extent of requiring actual notice in writing. The 
written notice need not, of course, have been given by the injured party. 
It does not relieve the city from liability in all cases, although it mani­
festly places a very serious obstacle in the way of the injured party. 
The policy of such a limitation may be open to serious question; but 
that is a matter to be determined by the legislature and the voters of 
the particular city.1t 

A statute may, therefore, abrogate the law of Minnesota relating to a 
municipality's liabili ty for injury due to defective s idewalks or street s and 
a charter may do so also, because a home rule chartel' is "but a consti­
tutional diversion of the legislative power from the constitutional legislature 
to the citizens of the charter-making area." " • • • the people of the state 
carved out of the power of the legislature and vested in the electorate of 
the municipalities to which it applied the power to make charters for self­
government, within certain limitations." Dunnell' s Dig. , 3rd Ed. , Sec. 6535; 
83 A. L. R. 288. 

An ordinance does not stand on the same ground as a statute 01' a 
charter. Dunnell's Dig., 3rd Ed., Sec. 6748. 

A resolution pa~sed by a municipal council with all the formalities re­
quil'ed in the enactment of ordinances is equivalent to an ordinance. Dun­
nell's Dig., 3rd Ed., Sec. 6749. 

"There is , of course, a difference between an ordinance adopted by 
a municipal body and a s tatute enacted, or charter granted, by a state 
legislature, • '" • . The granting of a charter to a municipal corporation 
is the exercise of the state legislative authority . • •• the source of all 
power-conferred the right, by the constitution upon the city to so leg­
islate by its ol'ganic law, just as they gl'unted the legis lative powel' 
generally to the General Assembly, 01' the judicial power to the courts ." 
McQuillin, Municipal Corporations, 3l'd Ed., Sec. 15.15. 

Thus, We do not believe that th" I't'a:soning of the Waseca alld Mankato 
cases, supra, would support the limitation by ordinance, in contrast to 
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statute 01' charter, of the liability of municipalities for damages due to de­
fects in sidewalks or streets to actual notice within a certain time limi t. 
Your question is answered in the negative. 
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Stillwater City Atto rney. 

Janua ry 22, 1957. 

MILES LORD, 
Attorney General 

JOHN F. CASEY, JR. 
Spec. Ass t. Attorney General 

844-B-8 

Cit ies - Charte r Commission - Amendment: Char ter may be changed in 
whole or in part only by a mendment. $1500 expense limitation in 
M. S. A. '110.06 not applicable to cha rter amendment. Reasonable com­
pensation to be pa id attorney a nd stenographer. 

Facts 

"Section 410.06 of the Minnesota Statutes Annotated deals wit h 
costs and expenses of the Board of Fl'eeholders. The last sentence of 
this section 1'cads as fo llows: 

" 'The cost of preparation , printing, a nd legal services in fram­
ing and submitting s uch charter in t he first instance shall not 
exceed $1,500'." 

Ques tion 

"Does this section lim it t he umounl thu t a board of freeholders 
may s pend in amending, revising, or preparing a new charter in lieu of 
the old one that now exists in the City of Glencoe to the sum of $1500.00 
for attorney's fees, expenses of s tenographer, and the cost of printing?" 

Opinion 

You inquire as to the expense of "amendi ng, revising, or preparing a 
new charter in ]jeu of the old one." Leighton v. Abell, 225 Minn. 565, 31 
N. W. (2d) 646, he ld M. S . 410.23-4 10.25 to be unconstitutional in so far as 
they a ttempted to authurize the submiss ion of a new charter 01' a charter 
r evision to the voters otherwise thnn u. s an l.lIlHmdment. Whether the exist­
ing charter is changed in whole 0 1' in pU I·t , therefore, t he change Ullloun t:; 
only to an amendment. See opinion O.A.G. 58-C, November 14, 1956, copy 
enclosed. Does, then, t he $1500 limitation in 1\'1. S. A. 410.06 apply lo char ­
ler amendments? 
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Section 410.06 stutes in itf' ent irely: 

"The memhcrs of s uch board [of freeholders] shall receive no CO Ill ­

pensation, but the hoard mny employ an attorney and stenographer to 
assist in framing s lich chartel', and any amendment 01' revision thereof. 
and their reasonable CO nlllCnsation and the cost of printing such char­
ter, OJ' any amendment or l'cvi~ion thereof, when so directed by the 
board, shall be paid by s uch city or Village. The cost of preparation, 
printing, and legal ser vices in framing and s ubmitting such charter in 
the first instance shull not exceed $1,500." 

This statute pl'ovidcs for payment of pdnting costs and for rea sonable 
compensation to the attorney and slenogmphel' employed by the said char­
te r commission to a ss ist in framing the charter 0 1' any amendments thereof. 
What is reasonable compensation is to be determined by the said board. 
However, the last sentence of the statute clearly limits the cost of prepa­
ration, printing, and legal services to $1500 in connection with framing- and 
submitting the char ter in the firs t ins tance. 

The monetary limitation, therefore, clearly does not extend to charter 
amendments. See opinion O. A. G. 58J, October 10, 1952, copy enclosed. If 
the legislature had thought it necessary to limit the cost of charte t' amend- . 
ments to a specific sum, it would have so provided. 
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Your question is answered in t he negative. 

Glencoe City AUol'ney. 
Apri l 2,1957. 

M1LES LORD, 
A ttorney General. 

O. T. BUNDL1E, JR. 
Assistnnt Attorney General. 

58-C 

Ci ties-Stillwater City Charter. Snow Uemoval. Ir estimated annual cost of 
snow removal exceeds $500, counci l must advertise for bids if it dete r­
mines to contact on ullnual basis. Counci l may treat each snowfall on 
a separate basis and do work by day labor. May fix maximum rates for 
labor and equipment r ental, when bidding is not involved. j\'Jay not de le. 
~ate determination if an emerKency exists. 

Facts 

j'During the winter months the City of Stillwater makes it a prac­
tice to remove accumulations of snow from downtown streets and from 
streets adjacent to public buildings in other areas, The City does not 
have the equipment such a~ trucks, loaders, etc., nor the manpower to 
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accomplish this projec t as expeditiously as desired and, therefore, it has 
been supplementing its own facilities by hiring private equipment and 
operators. Private individuals providing this service arc compensated 
in accordance with a schedule of hourly rates fixed by motion of the 
City Council. 

" While actual ex pendi tures for the hire of s uch equipment and 
services over a season a re variable, depending on snowfall, on the basis 
of experience, there is no Question that the annual cost exceeds $500.00. 
The cost of such hire following the November, 1957, snowstorm alone 
amounted to $721.00. 

"Your correspondent has taken t he pos ition that, unde r pl'esent 
circumstances, this is a service the estimated cost of which each win­
ter will inevitably exceed $500.00 and, consequently, a matte r within 
the public bidding requirements of the City Charter. 

"In our opinion, applicable provis ions of the Charter nre as follows: 
"Article XIII, Sec. 272-'All contracts for commodities, or service 

to be furnished or performed for the City, involving an expenditure of 
more than Five Hundl'cd ($500.00) Dollars shall be made as in this 
article provided.' 

'The words "commodities" and "sel'vice" a s used in this article shall 
be construed to include all labor, material s or other property . . . ' 

'The word "contract" as us ed in this article shaH be construed to 
include every agreement, in writing 01' otherwise, executed or execu­
tory, by which any commodities, labor 01' service are to be furnished 
to or done for the City, and every transaction whereby an expenditure 
is made or incurred on the part of t he City.' 

'Any action in t hi s article required or authorized to be taken by 
the Council shall be by resolution or ordinance.' 

"Article XIII, Sec. 273-'The Council, in the first instance, s hall on 
its own motion, or may, on the recommendation 01' report of any officer 
of t he City, determine in a general way, the commodities, labor or 
service to be done or furnished, and shall estimate the cost thereof, 
and in order to determine such estimated cost may require es timates 
from any office r or employe of the City.' . .. 

'In all cases where such estimated cost exceeds t he sum of Five 
Hundred ($500.00) Dollars, said commodities , labor or service shaH be 
furnished or done only upon public bids.' 

"Article XIII, Sec. 287-'ln case of emergency, and when delays 
occasioned by carrying out the provisions of this article would cause 
great damage to the public or endanger the public safety, the Council 
may do such work as it may deem necessary by day labor and procure 
materials theref or in the open market'." 
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Questions 

"1. Assuming that the estimated annual expenditure for snow re­
moval services outlined above exceeds $500.00, is the Council required 
to advertise for bids for the furnishing of such service? 

"2. Is it permissible, even though the estimated annual cost may 
exceed $500.00, to trent each individual snowfall as a separate trans­
action and do the work by day labor under the emergency provisions 
of aforesaid Sec. 287? 

"3. Should you answer Question No. 2 in the affirmative, is it 
proper for the Council to fix maximum rates for }'cntal of equipment 
and for labor by motion and, without further action, leave it to t he 
street department to determine when an emergency exists a nd do the 
work accordingly. having in mind the last sentence of t he aforesaid 
Sec. 272?" 

Ques tion 

1. Sec. 273 of the Charter also provides : 
uIn case such estimated cost does not exceed the sum of Five Hun · 

dred ($500.00) Dollars, the Council may direct that the commodities, 
labor or service be procured by or through the proper officel' of the City 
without public bids." 

Opinion 

The prOVISIOns of the Charter of the City of Stillwater, particula rl y 
Section 272, are broad enough to include contracts for the rental of snow 
removal equipment and for labor in connection with its operation. 

The fact that the estimated annual expenditure for s now removal will 
exceed $500 does not of necessity require the city council to contract for 
snow removal solely on an annual basis, the charter making no express pro­
visions therefor. The council has the right to determine, within reasonable 
limits, the manner a nd method of such removal. Cf. Davies v. Village of 
Madelia, 205 Minn. 526, 631; 287 N. W. 1. 

If the council, in the exercise of its discretion, determines to contract 
for the rental of equipment and the services of operators for the period of 
one year, 01' for any period during which the estimated cost would exceed 
$600, it will be necessury for the council to advcrtisc for bids in accordance 
with the provis ions of the charter. See, in this connect ion, O. A. G. 707·A·15, 
October 8, 1946, printed as No. 80, 1946 Report. 

2. We see no reason why the council, in its disc retion, may not treat 
each snowfall separately and have the work of snow removal done by day 
labor with rented equipment, apart from the emergency provisions of Sec· 
tion 278. If the estimated rental charge for the use of any particular piece 
of equipment on a separate job or project exceeds $500, the council, of 
course, must advertise for bids in connection with s uch particular rental. 
It might be added however, that even though the council may not be re· 
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quired by the charte r to advertise for bids, it is genel'ully commendable 
pl'uctice for the council to do so. Cf. Griswold v. County of Ramsey. 242 
Minn. 529, 65 N, W. 2d 647. On the mattcr of dividing the work so as to 
avoid bidding requirements, see O. A. G. 707-A-4, Apri l 29, 1952, printed a s 
No. 85, 1952 Report, copy enclosed. 

3. While it is undoubledl y within the power of the city counc il to fix the 
maximum rates for r ental of equipment a nd labor (when bidding is not in­
volved), we question the p,'opriety of the council delegating to a ny s ub­
ordinate officer or employee. the determination of when an emergency exists. 
Section 287 of the cha rter authorizes the council to employ day labor and 
procure materi a ls in t he open market in CHse of emergency and when de­
lays occasioned by carrying out the provis ions of Art. XIII would cause 
great damage to the public or endanger its safety. This involves a factual 
determination by the council a s to when nn emergency exis ts. The power 
to make such determination involving as it does, the di scl'etion and judg­
ment of the council, is one that cannot be so designated. 13 Dunnell's Digest 
3d Ed., Section 6576. 

As to what may constitute an emergency, see O. A. G. 59-B-2, May 15, 
1934, pl'inted 1\S No. 52, 1934 Report , copy enclosed. See al so 43 Am. JUl' . 

"Public Works and Contracts" 772, Section 31, and 10 McQuillin, Municipal 
Corporations 3d Ed., 284, Section 2938. 

In connection with motions and r eso lutions, see 13 Dunnell 's Digest 3d 
Ed. Sections 6748, 6749, and 13 Am. Jut'., "Municipal Corporations," 775, 
Section 142. 
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Stillwater City Attorney. 
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MILES LORD, 
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707-A-4 

Cities-Cit.y may levy a tax, i r necessary , to I)rovide grau l) ins ura nce cov­
erage for em ployees of water a nd light department and city hospital, 
even in excess of charter or s t atutory limitations purs uant to 1\'1. S. 
471.61 as am t-nded by L. 1955, c. 193 and L. 1957, c. 321. 

F'ads 

1'1 have oeen requested to secure an opinion from you relative tu 
the effect of Cha pt. 321 of the Laws of 1957, regular sess ion. The ::Iec­
ond paragraph of this section a s amended authorizes a muniCipality to 
levy and collect a tax for t he purpose of providing funds for payment 
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of such premiullls or charges in excess of any per cap ita expenditure 
limitation, a ssuming t hat ot.her municipal expendi tu l'es 01' levies equal 
the pCI' capita limitation. 

" In lhe past yC.lI ' <Iud (01' many ye~\I's prior thereto no lax monies 
have been expe nded to defra y the cost of operating the Municipal Hos ­
pita l or t he Water and Light Department a nd a ll costs of operations 
have been received from either the patients as charges for hospital 
service or from the sale of various uti lities SU P1)iied un ci generated by 
the Water & Light Depart ment." 

Ques tion 

"The p)'ccise question ra ised in thi s regard is whether or not the 
City of Virg inia may levy a lax in excess of its P CI' capita limitation 
to defray the cost of paying s uch premiums or charges for employees 
of its Municipal Hos pita l and 'Vate r and Light Department which hos­
pi ta l and department perform proprietary funct ions and receive reve­
nues based upon the performance of their funct ions." 

Opinion 

Your city charter as to the water a nd ligh t department in Section 145 
prov ides : 

"The city may acquire 01' establish water, gus, heat, power and 
lig ht plants, 0 1' either of them, and dispose of the same at will. The 
city may maintai n, enlarge. extend, r epair a nd opel'ate the same. (t o!< .. " 

and Sec. 146: 

liThe control, management and operation of a ll such water, heat, 
power and light plants s hall be committed to a boa rd to be known a s 
the 'Water and Light Commission,' >I< " »: " 

~lI1d Sec. 148 provides in part : 

II • •• Said board may employ $. .. " other necessary help as will 
enable it to properly perform its duties unde r this charter , •• • , 
Said board shall prcscribe the du ties of all such employes and sha ll fix 
their compensation. (I • *' " 

and as to the hospita l commission in Sec. 200-A: 

"There is hereby created a board to bc known as the 'Hospital 
Commission.' . ... .. 

and in Sec. 200-C: 

"Generally the commission shall have charge of the admi nistration, 
maintenance and control of all hospitals now or hereafter owned by 
t he City of Virginia « ". >I< ca lled the 'Municipal Hospital.' This ·general 
power sha ll not be cons idered to have been limited by enumeration of 
specific powers in this chapter, The commission shall have the power : 
to hire a superintendent of hospitals and all other necessary employees; 
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to fix nnd pay their compensation; to reimburse officers and employees 
for expenses necessa rily pnid or incurred in performance of their 
duties; . ...... " 

This ofilce in an opinioll O. A. li. 59-A-~5J May 21, 1956, l'uled that a 
cit.y utility commission is an agency of the city and as such is authorized 
to pay group ins urance premiums covering employees of the municipal Jight 
plant pursuant to M. S. 471.61 as amended by L. 1965, c. 193. The same 
reasoning applies to employees in your municipal water and light plant and 
municipal hospital. Said employees can be covered by group insurance as 
provided in the aforementioned section. Payment of the premiums is com­
pensation in addition to present" salary. See opinion O. A. G 126-A-28, May 
24, 1957. 

L. 1957, c. 321 amended M. S. 471.61 as amended by L. 1955, c. 19:.; 
and added: 

" ... 
"Any governmental unit which pays aU or any part of such pre­

miums or charges is authorized to levy and collect a tax, if necessary. 
in the next annual tax levy for the purpose of providing the necessary 
funds for t he payment of such premiums 01' charges, and such sums so 
levied and appropriated shall not, in the event such sum exceeds the 
maximum sum allowed by any law or the charter of a municipal cor­
poration, be considered part of the cost of government of such govern­
mental unit as defined in any tax levy or per capita expenditure limi­
tation; provided at least 50 pel.'cent of the cost of benefits on depend­
ents shall be contributed by the employee or be paid by levies within 
existing pel' capita tax limitations." (Emphasis supplied) 

This tax levy is authorized " if necessary." 

Your charter specifically directs the water and light department in 
Sec. 149: 

"Said bonrd shall fix and maintain the rents and rates for water, 
heat, power and light furnished by it, so that the water and light fund 
of the city shall, in each fiscal year, be at least sufficient to defray the 
cost of the operation and maintenance of the water, heat, power and 
light system of t he city." (Emphasis supplied) 

and the hospital commission in Sec. 200-D: 

" • * 'II the commission shall fl"Om time to time establish and pro­
vide for the collection of suitable charges for the use of the Municipal 
Hospital and its facilities. In fixing such charges and in all other busi­
ness practices the commission shall have in mind this purpose: that 
the Municipal Hospital shall be self sustaining insofar as proper busi­
ness practices can make it so. To accomplish that purpose the commis­
sion among other business practices may provide for advance payments 
and the furni shing of security. '" '" >II It (Emphasis supplied) 
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The charter does recognize that tax money may be necessary f or the 
water and light department as Sec. 131 provides for: 

" '" '" .. 'Water and light fund' into which s haH be paid a ll money 
derived from the sale of any property acquired fo r or used in connec­
tion with t he water, heat, power and light plants of the city 01' either 
of them, and the Ilroceeds of all laxes a nd s pecial assessments levied on 
account of 01' in connection with such water, heat, power and light 
plants, or either of th em; ...... " (Emphasis supplied) 

and as to the hospital, Sec. 200-E provides in part : 

" .. '" .. The council shall make an annual levy for the detention 
hospital fund and make an annual levy for the municipal fund, in such 
amounts as it deems advisable having in mind all needs of the city and 
the limita tions on taxing power . ••• " (Emphasis supplied ) 

The 1957 amendment, supra, provides for a tax levy, if necessary, in excess 
of any limitation as to taX levy or per capita expenditure imposed by any 
law or charter. Whether such a tax levy would be necessary in view of the 
duties imposed on the water and light commission to fix and maintain rents 
and rates to defray the cost of operation and maintenance and the obliga­
tion placed on the hospital commission to fix charges so that the municipal 
hospital shall be self s ustaining, depends on questions of fact nnd involves 
administrative determinations. A city may, if necessary, levy a tax, even 
in excess of s tatutory 01' charter limita t ions, to provide group insurance 
under M. S. 471.61, a s amended, for municipal employees in the water and 
ligh t department and city hospital. 
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59-A-25 

Special Assessment-Installments-M. S. A. 429.061 , subd. 3, cons trued in 
situation where prOllcrty owner wishes to pay entire remaining balance 
of a ssessment at one time. 'Vhere assessment roll is retained by city 
clerk, installment in process of collection, includ ing interest to end of 
year in which paid , sha1l be paid to county treasurer. The remaining 
principal balance of assessment, including installment to become due the 
following January, should be paid to municipal treasurer without inter­
est. Such payment by property owner authorized any t.ime during yenr 
without regard to cer t ification of ins tallments by municipal clerk to 
county auditor. 
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Facts 

"The City of Fridley hus been using' Sect.ion 429.061 of the Minne­
sota Statutes to certify special a ssessments fOl' local improvements to 
the Anoka County Audi tor. The City Illuin tni ns t he complete nssess­
ment roll, and certifi es annually the ussessmen t that is due and payable 
during the followin g year. I t is my unders tanding that the a ssessment 
which will be due in 1958 has to be certi fi ed by Ollr city office to the 
Anoka County Auditor by NovembeJ' I, 1957. A property owner n ow 
wants to pay up his assessments in full. Thero is a res idue of assess­
ments for future years, which we have retained. \Ve apPl'CCil1te tha t 
under the statute he can pay up that res idue to the City Treasurer. 
However, t he installment, which does 1101.. become due un til January], 
1958, has been ce rtified to t he County Auditor.1I 

Ques tions 

" I. Can the taxpayer pay to the City Treasurer the assessment 
due after January I, between the t ime that its certification leaves the 
city office and prior to January I, when it becomes due and payable in 
the office of the County Treasurer? 

H2. If it ean be paid to the City Treasurer, so long as interes t has 
been added lhrough December 31, 1957, may t he city office deduct from 
the a ssessment roll the additional interest which has been added to 
include inte rest due lip to December 31, 19581" 

Opinion 

For convenience, both questions are answered together. 

M. S. A. 429.061 provides in pertinent part as f ollows : 

"Subd.2. $- ...... The assessment, with accruing inte res t shall be lien 
upon the properly included the rein, conCU1'rent with general tuxes , and 
shall be payable in equal annua l insta lments extending over such 
period, not exceeding 20 years , a s lhe council determines. The first 
insta lment shall be paya ble on the firs t Monday in Janual'y next foll ow­
ing the adoption of the a ssessme nt un less t he assessment is adopted 
too late to permit its collec tion during lhe f ollowing year. All a ssess­
ments shall bear inte rest at s uch rate as the council determines, no t 
exceeding six percent pel' annum. To the first ins talment s ha ll be added 
interest on the entire assess ment from th e dale of the resolu tion ]e\'y~ 

ing t he assessment until Decemher 31st of t he year in which the first 
ins talment is payable. To each s ubsequent ins ta lm en t shall be added 
in terest for one year on a ll unllaid ins talments. 

"Subd. 3. Af te r the adoption of the assessment, the clerk shall 
transmit a certified dupli cate of the a ssessment 1'011 with each instal­
ment, including in te rest , set f orlh separate ly to the county auditor of 
the county to be extended on the propel' tax lists of the county; but 
in lieu of sll ch certification, the cOllncil may in its discretion di rect the 
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clerk to file all assessment rolls in his office and t.o certify annually to 
the coun ty auditor, on or before October 10 in each year, the total 
amount of instalments of and interest on assessments on each parcel of 
land in the municipality which are to become due in the following year . 
• • • All assessments and interest thereon shall be collected and paid 
over in the same manner as other municipal taxes. The owner of any 
propert.y so assessed may, at any time prior to certification of the 
assessment 01' the first instalment thereof to the county auditor, pay 
t he whole of the a ssessment on such property, with interest accrued to 
the date of payment, to the municipa l treasurer, except that no interest 
shall be clHlrged if the entire assessment is paid within 30 days from 
the adoption thereof; and, except as hCl'einafter provided, he may at any 
t.ime t hereafter pay to the county treasurer the entire amount of the 
assessment remaining unpaid, with interest accrued to December 31 of 
the year in which such 1)8y ment is made. If the assessment 1'011 is re· 
tained by the municipal clerk. the ins talment and interest in process of 
col1ec tion on the cur rent tax lis t s haH be paid to the county treasurer 
and the remaining principal balance of t he assessment, if paid. s hall 
be paid to the municil}al treasurer." (Emphas is supplied) 

It is clear that if 11 ee l,tified duplica te of the assessment roll is trans­
mitted by the municipal clerk to the county auditor, an assessed property 
owner would thereafte l' havl! the l'ight to pay at any time during a year 
the entire assessment l'cmaining unpaid, pnying intel'es t only to December 
31 of the year in which s uch payment is made. Thus, for example, if he 
pays the entire remaining assessment on December 30, 1957, interest would 
be payable only to December 31, 1957, and no t to December 31, 1958. 

A city mny, a s in the ins lant s ituation, elect to keep the assessment 
1'011 in its possess ion so that it only certi fies annually to the county auditor 
on 01' before October 10 the installments and interest which will become 
due on the following January 1st. But that does not constitute a valid 
reason for penalizing a landowner, who wishes to exercise his right of 
paying the remaining balance of the assessment at any time, by requiring 
that he pay intCl'es t for the following yea,' as weB when he makes such 
payment dlll'ing November 01' December, It would be inequitable to treat 
him any differently t han he would be t reated where the county auditor has 
possession of the assessment l'oIl , and we do not so construe Section 429,061. 

The county acts merely a s the collecting agent for the city. The last 
sentence of s ubd, 3 of the statute specifically pI'ovides that where the assess· 
ment 1'011 is retained by the municipal clerk, the installment and interest 
in process of collection on the current lax list shall be paid to the county 
treaSUl'el' and the remaining principal balance of the a ssessment shall be 
paid to the municipal treasurer. Prior to January 1, 1958, the only instaIl­
ment in the process of collection would be the installment due January I, 
1957, which includes interes t to December 31, 1957. If the municipal clerk 
has already certified next year's installment of principal and interest t o 
the county auditor at the time the property ow ncr pays t he assessment in 
full, that f act is immaterial in so far a s the landowner is concerned, The 
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following year's installment with interest to December 31, 1958, is n either 
due nor in the pl'ocess of collection in 1957. 

Therefore, we construe Section 420.061 to r equire a landowner who 
wishes to pay the entire remaining amount of assessment before the end 
of 1957 to pny to the county treasurer the installment due J anuary 1, 1957, 
with interest to December 3], 1957, if same has not already been paid, and 
to pay the remaining l)l'incipal balance of the assessment, including the 
instal1ment of principal due on January 1, 1958, to the municipal treasurer. 
If lhe entire remaining balance of the assessment is thus paid at any time 
during 1957, the interest on the assessment should only be paid to December 
31, 1957. 

Of course, in that event and in order that the county (as the city's 
collecting a gent) may then have full and coned informat ion a s to the tota l 
installments of and interest on the assessments which arc to become due 
in January, 1958, in order to properly extend the tnx lists , the municipality 
should pr omptly de-certify the particular 1958 installment of principal and 
in terest or other wise notify the county auditor that the particular 1958 
install ment has been paid by the designated landowner. This is a matter of 
bookkeeping for the municipality and the county to wOl'k out. 
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40B-C 

Taxation-City where less ihan 50% but more t han 25% of its assessed 
valuation consis ts of iron ore, may lcvy for general tax purposes, an 
amount in excess of thc $54.00 pcr Cal)ita limitation, an amount result­
ing from the formula IlrCscribed by 1\1. S. 1957, Section 275.11, Subd. 3 
( L. 1957, c. 710, Sect ion 3). 

Facts and Comment 

"A city whcrc more than 50 % of the a ssessed valuation consisted of 
iron ore, p t'ior to 1057, regularly levicd taxes for all general and special 
pUl'poses in accordance with the provisions of 1\.L S. 1953. Section 
275.11, Subds . 1 and 2. Tn the year 1957 t he percentage t hat the valua­
t ion of iron orc bore to the total assessed valuation of the property in 
the city fe ll below 50 % . 
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"Laws 1957, Chapter 710 added Subdivision 3 to M. S. 1953, Section 
276.11, ostensibly for the purpose of providing authority for cities and 
villages having morc than 25 %, but Jess than 50 0/0 iron ore valuation, 
to levy a tax in addition t o the levy provided for in M. S. A. Section 
275.11, Subd . 1. 

"Because the references in Subdivis ion 3 arc to limitat ions im­
)lased by the village code, the question arises as to the applicability 
of Subdivis ion 3 to cities." 

Question 

"Maya city, where less than 50 % but morc than 25 % of its a s­
sessed valuation cons ists of iron ore, levy fo r all general and special 
purposes , in addi t ion to the amount of $54.00 pe r capita provided by 
M. S. A. Section 275.11, Subd. I, an addi tional tax in accordance with 
the provisions of ~l. S. A. Section 275.11, Subd . 31" 

Opin ion 

M. S . 1957, Sec t ion 275.11 in its entirety r eads : 

"Subdivision 1. The total amount of tuxes levied by or for any 
city or villagc, for uny and all g ene ra l a nd spec ia l purposes, e xclusive 
of tuxes levied f or spec ial a ssessments f o r local improvements on prop­
erty specially benefi ted thereby, s ha ll not exceed in any year $54.00 
per capita of the population of such-city or village . 

"Sub. 2. In cities and villages wher e m ore than 50 perce nt of th<.: 
a :isessed valuation cons is t s of iron arc, in addition to the levy pro­
vided for in s ubdivi s ion I , and in addition to any charte r limitation, 
an additional levy may be made fo r g eneral fund purposes as herein 
provided: 

Hlf the R evised Consume rs Price Indcx, as published by the United 
States Department of La bor , Bureau of Labor Stat is tics, for the City 
of Minneapoli s (or if no s lich index is published fo r the City of Minne­
apolis, for the neares t city to Minneapolis for which s uch index is 
published). as of Dece mber 15 of any year (or for the date nearest to 
Decembe r 15 if no such index is publis hed as of December 15). shall be 
above 102 (us ing t he ave rage for the yenrs 1947-1 949 a s a base), t he 
maximum levy perm it ted by s ubdivis ion 1 or by char ter shall be in­
crea sed by 3 \;~ pe rcent. fa t· each of t he firs t. G po in ts t hat sa id index 
may be increased and by one pe rcent fa t" each addi t ional point increased 
above 6. A f rac tiona l poin t increase sha ll be di s rega rded if less than 
nne-half poin t a nd t reated as one point. if one-half point. or more. 

··Subd. 3. In cities and vi llages where mort! tha n 25 percen t of the 
assessed valuation cons is ts of iron are. in addit ion to t he levy pro­
vided for in Min nesota Statutes, Section 412.251 a n additionallevy may 
be made for genera l fund purposes as herein provided : 
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" If the Revised Cons umers Price Index, as published by the United 
Sta tes Departm ent of Labor, Bureau of Labor Statis tics, for the city 
of Minneapolis (or if no s uch index is published for the city of Min· 
neapolis , for the nearest city to Minneapolis for which such index is 
published), as of January 15 of any year (or for the date neares t to 
January 15 if no s uch index is published as of January 15), shaH be 
above 102 (us ing t he 8 ycrage for the years 1947-1949 as a base) , the 
maximum levy ) t.' rrnitt ed by Section '11 2.25 1 s hull be increased by 
$10.80 pe r capita for the firs t 6 lloints that s aid index may be increased. 
and by $.54 per capita for each additional point increase above 6. A 
fractional point increase shall be disregarded if less than one-half point 
and treated as one point if one-half point or more. Provided that ex­
cept as otherwise s peci fically provided, the totallevy of any s uch village 
including the additional levy herein authorized, sha ll not exceed the 
limita tions provided for by Subdivisions 1 and 2 of t his section." 
(Emphasis constitu tes amendment by L. 1957, c. 710) . 
Examina t ion of the chronology of t his statute discloses its origin as L. 

1921, c. 417, comprising 6 sections, exclusive of Section 7, which prescribes 
the effect ive date of the act. ]n connection with the question here con­
sidered , it is signi fican t to note the titl e which reads "A n act to limit t he 
annual levy of taxes in a ll cities, Villages, and school districts in the state 
of Minnesota". (Emphas is supplied) Sections 1 to 6, inclusive, of this act 
are coded in Mason's Minn . Statu tes 1927 a s Sections 2061, 2062,2063, 2064, 
2065 and 2066 respectively. 

The first amendment to the ol'ig inal law was by L . 1929, c. 206, which 
fixed a pel' capita limitation on t he annual tax levy for all cities and villages 
for genera l and special purposes, exclusive of taxes levied for local im­
pl'ovements , jn t he amoun ts and for the years therein specified. This amend­
ment applied generall y to all cit ies and villages. School dist ri cts were not 
inc luded therein. 

The next amendment was by L . 1941, c. 543, which a mended Mason's 
Supplement 1941, Section 2061 1 a nd Mason's Minn. Statutes 1927, Section 
20622. The amendment of Section 2061 by c. 543 fixed a pel' capi ta limitation 
on the annual t ax levy by any city 01' villa ge having a population in excess 
of 3,000 for general and special purposes, exclus ive of taxes levied for spe­
cia l assessments. 

The next amendment was by L. 1951 , c. 539, by adding what appears a s 
M. S. 1957, Section 275.11, Subd. 2, and which pertains to and authorizes 
cities and "i1lages where mOl'e t han 50 percent of the assessed valuation 
consists of iron OI'C, to levy in addition to the pcr capita limi tation conta ined 
in Subd. 1 of said sec tion ($50.00) an additional amount r esulting f rom t he 
formula a s pl'cs('I'ibcd by t he amcndmen t. 

The lust Hlllcndment was by L. 1957, c. 710, here involved. This amend­
men t increased the pCI' capitA limitation of $50.00 as speci fied in Section 

lL . H121. , I. n8 nm cnded. 

:!L . 192 1, , 2. 
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275.11, Subd . 1, to $54.00. Subd. 2 of this section W il S not affected. Conse­
quently, cities or vi llages where morc t han 50 percent of the assessed valua­
t ion cons ists of iro n o rc, may levy a ta x in excess of the $54.00 p CI' capita 
limita t ion, in conformi ty wi t h the formula p J'('~('I' ibccl in suit l Subd. 2. 

Pe r ti nent t.0 y01l1' question is tha t. IHI!"l of L. 1957, (', 710, S ubd. 3 which 
rcads : 

HIn ci ties cwd vi llages wher e morc than 25 percent. of the a ssessed 
valua t ion consis ts of iron o rc, in addition to the levy provided for in 
Minnesota Statutes 1953, section 41 2.251 an additional levy may be 
made for g ene ra l fund purposes a s her ein provided: >II • '" " (Emphas is 
s uppli ed) 

It seems logical to conclude fl'om the above lang uage that the leg is­
laltll'c intended that this amendment s hould becomc opcrative and apply to 
cities and villages in cases where more than 25 percent bu t less than 50 per ­
cent of the assessed va luation cons isted of iron ol'e. Under Subd. 2 of this 
section, citics 0 1' villuges having an a ssessed v~ll uati on of more t han 50 
percent of iron ore aI'e enti t led to make an addi t ional annual ta x levy a s 
therein provided. 

'Ve believe that the reference to M. S. 1953, Section 412.251 , in the 
amendment applies onl y to v illages and that any city having an assessed 
valuation, of which not mOI'e tha n 50 percent nor less tha n 25 pcrcent con· 
sis ts of iron ore, is au t horized to levy an annual h l X in addition to the pel' 
capita limitation of $54 .00, such an amount a s will r esult by applying the 
formula provided in Chap. 710, 

In reaching this conclusion, we are g uided by the r ul es la id down by t he 
legislature f or interpreting sta tutes which a rc in P~Ht as f ollows : 

M, g, 1957, Sect ion 645.16. " The object of a ll interp" etat ion and 
construction of laws is to a scertain and effect ua te lhe intention of t he 
leg islature. Every law shall be construed, if possible, to g ive effect to 
all its pl'ovis ions. 

" When the words of a law in their application to an existing s itua­
tion a re clea r and f ree f rom a ll ambiguity, the le tte r of the law shall 
not be! disregarded under the pretext of purs uing t he spirit, 

j'When the words of a law are not explicit, the intention of the 
legislature Illn y be a sced :t ined by considering, among other matter s : 

" 0) The occasion and necess ity fo r t he law ; 

"(2 ) The circumstances under which it was enacted; 

"(3) The mischief t o be r emedied; 

{/( 4) The object to be a t tainedj 

10(5) The formel' law, if any, including other hl WS upon the same 01' 
s imi lar subjects ; 

u ... ... • " 
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When the legis lature recognized the need of authorizing tax levies 
in excess of per capita limitations to municipalities baving iron ore deposits 
subject to tax a ssessments and levies, it included all cities and villages 
where more t han 50 percent of the assessed valuation consisted of iron ore. 
Section 275.11 , Subd, 2. We be lieve t he legis latu re intended the 1957 amend­
ment, Chap. 710, to be coextensive to the provisions in Sect ion 275.11 , Subd. 
2, in its application. Consequent1y, any city 0 1' village where more than 50 
percent of its assessed valuation cons ists of i ron ore, may levy a tax in 
excess of the per capita limi tHtion, an amount in accord with the f ormula 
prcscdbed by Section 275.11, Subd. 2, and in cases where t he a ssessed valua­
tion of a city or village consis ts of more than 25 percent and less than 50 
percent of iron ore, an an nual tax in excess of the per capi ta limi tations of 
$54.00 may be levied, in accord with the formula prescribed by Chap. 710. 

If the legis lature did not intend that cities should be ent itled to make an 
annual tax levy under the provisions of Chap. 710, then there was no need 
nor necessity for including "In cities," the first two words occurring in the 
amendmen t. 

Furthermore, we believe that our conclpsions are in accord with the 
principles of law applied by the court in construing s tatutes so as to make 
effective the legis la tive intent. The ru le of l'easonable rather than s trict 
construction should be observed in the instant case, 

We bel ieve t hat any holding by the court inconsistent with t he reason­
able rule of construction was set at rest by t he decision in the case of 
Governmental Research Bureau, I nc. v. Borgen, 224 Minn. 313,28 N. W. 2d 
760, when the court on p. 319 said : 

.. * * • Cooley in his work on Taxation (4th ed.) (Vol. 2) Section 
505, after pointing out the distinction to be made between penalty or 
forfeiture provisions and those relating to the assessment and collection 
of the tax, says at p. 1123: 

jj , * • >:< Revenue laws are no t to be construed from the standpoint 
of the taxpayer alone, nor of the government alone.' And at p. 1128: 
, * * * But there can be no pl'opriety in construing such a law either 
wi t h exceptional strictness amounting to hos t ility, or wi th exceptional 
favor beyond that accorded to other general laws. * • * The construc­
tion, without bias or prejudice, should seek the real intent of t he law ; 
* * *,' And at p. 1130 : 'The pTovisions of tax laws, like those of other 
statutes, are to be given a rea sonable construction.' 

"The better r ule, and the one we adopt, is that statutes imposing 
taxes and providing means for t he coll ection of the same should be 
construed strictly insofar as they may operate to deprive t he citizen of 
his property by summaTY proceedings or t o impose penalties or for­
feitures upon him; but otherwise tax laws ought to be given a reason .. 
a ble construction, without bias or prejudice against either the taxpayer 
or the state, in order to carry out t he intention of t he legislature and 
f urther the important public interests which such statutes subserve." 
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To the sante effect see State (!x reI. County of Hennepin \' . Brandt., 226 
Minn. 346, 361, 31 N. W. 2d 6. 

The rule of statutory construction which we have applied, is in 
harmony with the rule stated in Dunnell's Minn. Digest, 3rd Ed., Vol. 17, 
Section 8985, as fol1ow5 : 

H • •• In construction of statutes, transposition of words is author­
ized only where it is necessary to give the statute meaning and avoid 
absurdity. where it is necessary to make the act consistent and har­
monious throughout, where the mistake is obvious, or where it is ap­
parent in the face of the statute that the word or phrase has been mis­
placed through inadvertence. A statute is not to be defeated because 
it is imperfec t1y drawn. It must be assumed that the legislature intended 
to enact a valid and effective law. And the duty devolves upon the 
courts to ascertain the legislative purpose from a consideration of the 
act as a whole, and to interpret it. if possible, so that it will accom­
plish the intended purpose. To bring this about obvious mistakes and 
omissions may be corrected or supplied: and contradictory expressions, 
and language of doubtful import should be given a meaning consistent 
with the legislative intent ion a s disclosed by the act taken as a whole . 
• • • " (Emphasis supplied) 

In the instant case it seems clear that the legislature enacted Chap. 710 
for the purpose of affording relief to cities and villages which fall within 
the categol'Y where more than 25 percent and less than 50 percent consists 
of iron ore. 

Alihough not pertinent La your ques tion, we point out that the first 
paragraph of M. S. 1957, Section 412.251, in part reads : 

.j • •• In calculating such limit property used for homestead pur­
poses shall be figured as provided in Minnesota Statutes, Section 273.13, 
Subdivision 7 (2) • •• JI (Emphasis supplied) 

An examination of Section 273.13 discloses that it does not contain 
Subdivision 7 (2). Such reference should have been to Section 278.13, Sub­
division 78 and not Subdivision 7 (2). 

In out' opinion , the foregoing requires un affirmative answer to your 
question. 

Public Examiner. 
October 30, 1968. 

MILES LORD, 
Attorney General 

VICTOR J . MICHAELSON, 
Spec. Asst. Attorney General 

63-B-20 
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95 

l"ri\'ate Cemeteries-Assessments for local improvements. Lands s urveyed 
and platted, laid ont and dedicated as a private cemetery in accordance 
with 1\1. S. 307.01. 307.02 and 307.09 are exempt from s pecial assess­
me nts so long as they remain appropriated to the use of a cemetery. 
Survey, platting and dedication of original tract for private cemetery 
is a question of fact. Opinion 408c, July 11 , 1955 (1956 Report of At­
t.ory General) discusses rules for special assessments. 

Facts 

"I have a rather urgent request for your written opUlIon on the 
matter of assessing the privately owned St. Mary's Cemetery of 
S leepy Eye, Minnesota, for water and sewer improvements along 
Northern Ave., abutting the cemetery. I am enclosing plats, citation, 
etc. that you may have the information avai1able at this time." 

Questions 

"1. Do you believe the hereto attached plat of the 4-acre tract and 
the certifi ca t ion thereon, being it was recorded, are s ufficient to exempt 
the property from assessment? 

012, In 1946 some 11 acres of adjoining Jands, to the North and 
west of the original cemetel'y, were annexed, If you determine the 
Statute has been met as to the original tract, would the exemption ex­
tend to the annexed part on which there are burials ? 

1<3, Specifically, do you think there is sufficient 'dedication' in view 
of the fact that in addition to the original plat as certified to and at­
tached, there al'e several other plats , some very old, that name the 
cemetery? 

"4. While it may be impossible to say more than that 'It is for 
the determination of the Common Council whether or not the lands are 
benefited therefrom, which determination is subject to review by the 
Courts,' would you kindly comment thereon as a gu ide to the Council, 
a s to what benefits would be derived, and the extent? 

"5. Any oiher comments that may be made on ques tions that 
present themselves to you," 

The copy of the pJat of the so-called 4-acl'e trac t attached to your letter 
contains this certifi cate : 

" I, George Boock, County Surveyor of Brown County, Minnesota, 
do hereby certify that at the reques t of Hyacinth Couturier and Rosalie 
Couturier, proprietors of the part of Lots 1 and 2 nnd of the West 
Half of the Northeast Quarter of Section Twenty-nine (29), Township 
One Hundred and Ten (110), Range Thirty-two (32) in Brown County, 
Minnesota, I have surveyed the same and subdivided same into Sublots 
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numbered from One to Fourteen respectively, and of the sizes as shown 
on the within plat. That I have fixed stone monuments from which to 
mal<e further sUl'veys at the following points as shown upon said plat, 
viz: One stone at the Northeast corner of Sublot One (1), one stone at 
the center of sa id Section Twenty-nine (29) and one stone at the South­
eas t corner of Sublot Eight (8) , bcin$! at the SoutheHst cornel' of 
Catholic Cemetery, which stone monuments are all designa ted on the 
within plat. 

( Acknowledgment) 

Geo. Boock, 
County Surveyor of Brown Coun ty, 
Minnesota" 

On the south, wes t and north boundary lines of the platted <Irca appear 
the figures 6.95, 5.35 and 8 .21 , respectively. The east boundary line bears the 
following: ION . 220 23 ' 5.35". In the center of such platted area appears the 
following: uS. 8 4 ac.," while in the southeast corner appears "X Stone 
Manu .... 

Also attached to your letter is a plat or s urvey of Hil irregula r shaped 
tn.ct, the courses and di s tances being s hown thel·eon. In the lowe l' portion 
of the platted area appeal' the words "original cemetery" and immediately 
below and apparently outside of the platted area appear the words "old 
cemetery." 

Opinion 

1. M. S., c. 307, relating to private cemeteri~s, provides : 

307.01 : 

"Any private pCl':;on and any l'eligious corpol'ation may establi:;h 
a cemetery on hi s or its own land in the following manner: The land 
shall be surveyed Hnd a plat thereof m a de. A s tone 01' other monument 
s hall be es tabli shed to mark one corner of s uch cemetel'y, and its loca­
tion shall be designated on the plat, The plat and the correc tness thereof 
shall be certified by the surveyor, hi s ce rtificate endorsed thereon, a nd 
with such endorsement shall bc filed for record wi th the regis ter of 
deeds in the county where the cemetery is loca ted, showing the al'ea and 
location of the cemetery, ..... " 

307.02: 

"When such plut has been l'ec:ol'ded, every donation or grant of 
lands therein to the public, to any religious corporation, or to any 
individual, shall be deemed a convcyance of s uch lands, s ubject to the 
conditions and restrictions, if any, contained therein. Evel'Y conveyance 
of s uch lots s hull be exp l'essly for burial purposes, and the lands desig· 
lI at ed all the pint as s treets, alleys, ways, commons, o r other public 
uses shall be held by the owner of the cemetcry in trust fOI" t he uses and 
purposes thereon indicated," 
307.09: 
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"All lands, not exceeding 100 acres in extent, and in the case of 
cemeteries owned and managed by religious corporations , or corpora­
tions solely owned and controlled by and in the interest of any re­
ligious denomination, 300 acres in extent, so Jaid out and dedicated as a 
private cemetery, shall be exempt from public taxes and assessments, 
••• so long as the same remains appropriated to the use of a ceme­
terYi •• • n 

In our Oplnlon the so-called plat and the certificate of the surveyor 
forming a part thereof, as evidenced by the copy accompanying your letter, 
satisfies the requirements of Section 307.09 and, if "dedicated as a private 
cemetery," would be exempt from public taxes and assessments as provided 
in Section 807.09. Whether there has been such a dedication is a question of 
fact which is for the determination of the proper public authorities. The 
use of the platted area for burial purposes is, we believe, a material fact to 
be considered in such determination. See in this connection opinion O. A. G. 
414-D-4, F ebruary 23, 1949, printed in 1950 Report of Attorney General a s 
No. 222, copy enclosed. 

2. The adjoining ll·acre tract not having been surveyed as a part of, 
and not having been included in the original plat and certificate, t he owner 
thereof, whether a private person or a religious body, would, in our opinion, 
be required to again comply with Section 307.01 and dedicate the tract as a 
private cemetery pursuant to Section 307.09 before it would be entitled to 
exemption from public taxes and assessments. We do not believe that the 
initial survey, platting and dedication of the 4·acre tract extends to ad­
ditions later made thereto. 

3. As indicated in "I" above, the sufficiency of a dedication a s a pri­
vate cemetery is a question of fact and we are not in a position to say that 
any particular fact or facts are sufficient to constitute such a dedication. 

It is not a requit'ement of M. S., c. 307 that the word 'Icemetery" or 
words of similar import appear on the plat. But, if such words do appear 
thereon, they, too, are to be considered in the determination of t he question 
of dedication. 

4-5. With reference to your fourth and fifth questions, see opinion 
O. A. G. 408-C, July 11, 1955, printed in 1956 Report of Attorney General as 
No. 100, copy enclosed. This opinion discusses the rule and various formulae 
with reference to special assessments for benefits resulting from local imp 
provements. See also "The New Minnesota Improvement--Assessment Pro­
cedure," 38 Minn. Law Rev. 582, 598. 

Sleepy Eye City Attorney. 
March 3. 1958. 

MILES LORD. 
Attorney General. 

HARLEY G. SWENSON. 
Assis tant Attorney Genera l. 

,o8-e 
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96 
Cities-Funds-Temporary Transfer of-Money may be temporarily bor­

rowed from special fund for benefit of general fund if such money is 
idle and will not be needed by special fund during loan period, provided 
it is replaced during same fiscal year from proceeds of current tax levy. 
No diversion (rom specia l fund in such ci rcumstance. 

Facts 

"Biwabik is a homerule-chartcl' city of the Fourth Class. You and 
the Secretary of State have copies of the city charter. 

"Biwabik, as other Range municipalities, is on a so-called cash bas is 
system, whereby no debts may be carried beyond the end of each cal. 
endar year. Claims against it arc paid by check and not by warrants. 
Because it has little or no cash from January 1 of each year until the 
tax money comes in by advance County Auditor checks in June and 
August of each year, it has only two sources from which to get operat­
ing funds for its general fund; namely, 

" 1. to issue certi ficates of indebtedness which in private life, would 
he promissory notes, 

or 

"2. transfer temporarily money fl·om some avai lable fund to the 
general fu nd and pay it back from the general fund in June 
and August. 

HSource No.1 above requires the payment of interest on the Cer­
tificate of Indebtedness. 

"Source No.2 requires no payment of interest. 

HThe law for source No.1 above is M. S. Sec. 275.20. 

HI can find no chartcr, statutory or other type of law for the No.2 
system. 

UIt is possible at thc moment in Biwabik to uSe the No. 2 system 
financially (although perhaps not legally), for Laws 1955, Ch. 638, per­
mitted Biwabik to have a Permanent Improvement and Replacement 
Fund (with an excess levy above per capita limitations of $7.50 per 
capita) besides the Charter Permanent ]mprovement Fund of $6000.00 
per year, Charter 33 (h). Laws 1955, Ch. 638 has been interpreted as 
authority for permitting Biwabik to bond for a lump sum to be paid 
off annually by a levy of $7.50 per capita per annum . This bond money 
was then put in the city Charter Permanent Improvement Fund where 
$6000.00 goes annually from the General Fund and where $7.50 per 
capita goes annually f rom Laws 1955, eh. 638, to pay t he principal and 
interest on a ten year bond basis. Some of the money has been spent. 
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Some has been car-marked to pay for a street joh contract entered 
into but not yet completed as to the work." 

quelf lioll 

"May Permanent Improvement Fund money be transferred tem­
porarily from the Permanent Improvement Fund to the General Fund 
to save the necess ity of issuing Certificates of Indebtedness between 
January and June or August?" 

Opinion 

Aside from authority which t he City of Biwabik may have by statute 
to issue certificates of indebtedness in order to obtain operating funds fol' 
the ensuing year, Section 29 of your charter, at page 14, provides authority 
to do so in anticipation of the collection of taxes already levied. We there­
fore agree that the City does have such source of operating fund s available 
to it. 

Turning to consideration of poss ible transfers of money from an ava il­
llble fund to the general fund, the well settled rule is that, unless specifi­
cally authorized by statute or charter, special funds cannot be used per se 
by a municipality for general governmental expenses or for any other dif­
ferent purpose. See O. A. G. 624-A-6, May 29, 1953, copy enclosed; McQuil­
lin on Municipal Corporations, 3rd Ed., Section 39.45 and t he first para­
graph of Section 39.50; nnd In He Settlement of Wrobleski, 204 Minn. 264, 
283 N. W. 399. 

Section 33 of the Biwabik Charter provides for a general fund and fol' 
certain special funds including t he Permanent Improvement Fund, and ful'­
ther provides for trunsfers from t he geneml fund to the various special 
funds . There is , however, no language in the charter providing for trans­
fers from the Permanent Improvement Fund or any other special fund to 
the general fund; nor does L. 1955, c. 638, provide for transfers from the 
Permanent Improvement and Replacement Fund to the general fund. Thus, 
it is clear that a permanent transfer to the general fund would here be a 
divers ion of money from the purposes fOI' which intended and would be un­
authorized. 

It is also the majority view that, unless authorized by statute OJ' char­
ter, a municipality has no power to borrow from one municipal fund and 
use the money for other purposes if t he amount borrowed will be replaced 
out of the next tax levy. See McQuillin on Municipal Corporations, 3rd Ed. , 
Section 39 .50, and Welk v. Wausau, 143 Wisc. 645, 128 N. W. 429. 

However, your present inquiry apparently involves a proposal to tem­
porarily borrow from the Permanent Improvement Fund or some other 
available special fund for the benefit of t he general fund and to replace 
the money during the same fiscal year out of proceeds from the current 
tax levy. In this regard, the case of People v. Westminister Building Corp., 
361 Ill. 153, 197 N. E. 573, holds that it is not an unlawful diversion for a 
municipality to borrow idle money tempol'arily from one fun d for t he bene-
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fit of another fund when there is a stated and s ufficient income to repay 
the sum borrowed, since the former fund is not thereby depleted; the case 
of People v. N. Y. Cent. R. Co., 355 Ill . BO, IBB N. E. B07, holds that muni­
cipal liabilities accruing in the year for which the tax levy is made may be 
paid out of money tempol'Rrily borrowed from other idle funds generally; 
and the recent case of Town of Thornton v. ' Vinterhoff, 406 Ill. 113, 92 
N. E. 2d 163, holds that the practice of temporarily borrowing by one fund 
from another fund to carryon essential governmental functions is not 
illegal or unauthorized so long as the borrowed funds arc returned and are 
available when needed. See also Gates v. Sweitze r. 347 Ill. 353, 179 N . E. 
837, 840. 

It is no doubt good business for a municipality to avoid payment of 
interest when reasonably possible. On the other hand, diversion of money 
from u special fund cannot be condoned and your question is answered in 
t he affirmative only if the temporary bOlTowing wi ll not }'esult in a depriva. 
tion of or disadvantage to such special fund. If the money to be borrowed 
is in fact idle money, and if the council reasonably determines that such 
money will not be needed in the special fund during the period for which 
borrowed, and jf t he money will in fact be replaced from the proceeds of 
t he current tax levy during the same fiscal year in which bOlTowed, then 
t here would appe~lr to be adequate protection for t he special fund. 

See our analogous opinion O. A. G. 469-A-8, Februul'Y 19, 1957, copy 
enclosed, authorizing a temporary loan from a permanent improvement 
fund to pay a judgment against the municipality when the tax to pay such 
judgment had already been levied but not yet collected, the purpose being 
to save interest. Cf . also ou}' opinion O. A. G. 52-A-22, November 25, 1935, 
copy enclosed. 

The prefemble proced ure, of course, would be to issue certificates of 
indebtedness in an ticipation of the collection of taxes already levied, as the 
framers of the charter contemplated; and it would then be good business to 
invest idle money in any of the special funds in authorized securities as 
permitted by both Section 33 (h) of the charter and M. S. 471.56. 

97 

Biwabik City A ltorney. 
June 3, 1956. 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, J Il. 
Assistant Attorney Gencral. 

59-A-22 

Public Reco rds; destruction of by cit.y, a ut.horit.y under 1\'1. S . ,165.63 as 
amended Laws 1957, C. 139 and 1\1. S. 138.04. 
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Facts 

"The clerk (city clerk of St. Cloud) has applied to the Council for 
permission to destroy the following: 

"1. Cashier's miscellaneous receipts before January I, 1950, 

2. Assessment receipts before January 1, 1950, 

3. Water receipts and connections before January 1, 1954. 

4. Cancelled checks before January 1,1950, 

5. Purchase orders before January 1, 1950, 

6. Relief purchase orders before January I, 1960, 

7. Water ledger cards before January I, 1950, 

8. Water bill stubs before January 1, 1954, 

9. General bills with purchase orders before January 1, 1950, 

10. Bank statements before J anunry I, 1950, 

11. Special assessment receipts before January 1, 1960, 

12. Election ballots and miscellaneous correspondence pertaining 
thereto before January I, 1962, 

13. Applications for 1icenses and permits before 1952, 

14. Worksheets before 1966." 

Comment 

"Section 205.81, M. S. A., covers ballots, but I can find no statute 
in respect of destroying general municipal records." 

Question 

"Does the council have power to authorize the clerk to destroy the 
foregoing listed instruments?" 

Opinion 

Minnesota Statutes, Section 465.63, as amended by Laws 1957, C. 139, 
reads as follows : 

"Subdivision 1. 'The officers of any city, and of any board or com­
mission of such city, including the board of directors of trusts of any 
public charitable hospital, may destroy the following records of the 
city or such public charitable hospital: 

(1) Claims and vouchers paid by the city 01' public charitable hos­
pital more than seven years prior to such destruction; 
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(2) Receipts , miscel1ancous papers , and correspondence bearing 
dates morc than seven years prior to destruction; 

(3) Orders and checks paid more t han seven years prior to dC4 
s tructionj 

(4) Contl'acts for the purchase of expendable supplies bearing 
dates more than seven years prior to destruction; 

(5) Payrolls bearing dates more than seven years prior to de­
struction. 

"Subd. 2. The officer having custody of said records s hall firs t ob­
tain wl'itten approval of the city attorney, or if the r ecords belong to 
a bonrd or commission having its own nttorney. then t he approval of 
s uch attorney. The officer having cuslody of said r ecords shall then re­
quest in writing the further approva l of t he council , board or commis­
s ion. If the council, board or commission approves the request , the 
approval shall be in the form of a r esolution listing the classes of rec­
ords authol'ized to be destroyed and the range of dates of the records 
in each class. A copy of the reso lu tion consenting to t he destruction of 
s uch records shaH be sent to the Minnesota State Historical Society. If 
no petition or application r equesting the records under Minnesota Stat­
utes 1949, Section 138.04, is l'eceived by the city within 30 days after 
mailing of the r esolution, the r ecords shall be destroyed by the officer 
having custody. 

USubd. 3. This section is s upplementar y to othel' stu tutory or char­
ter authority to destroy obsolete city records and docs not prevent de­
s truction of s uch records at an ear lier t ime or the destruction of other 
records when author ized by other sta tutory 0 1' charter provis ion." 
The above quoted statute authorizes the destruction of the type of rec­

ords specified in Subd. 1, Subparagraphs 1 t hrough 5. The records must be 
at least seven years old, Whether the materials enumerated in your request, 
which are over seven years old, f a ll within the purview of the above s tatute 
is a question of fact upon which this office does not rule. 

In addi t ion to the above mentioned statute, I ca ll your attention to 
M. S. Sec. 138.04, which reads as follows : 

"RECORDS, HOW TRANSFERRED TO SOCIETY. Any pub­
lic official is hereby authorized , upon the condit ions hereinafter pro­
vided, to turn over to t he Minnesota s tate his torica l society. such r ec­
ords, files, documents, books, and papers in his custody as are not in 
cUTl'ent use. The society shall present to such official a petition or appli ­
cation in which such records, fil es, documents, books, 01' papers shall 
be described in terms sufficient to ident ify t he same, which petition 
shall be approved by the governor, in case of a state officer, by the 

board of county commissioners, in case of a county officer, and by the 
g overning body of any ci ty, village, 01' town in case of u city, village, 
or town officer, which application shall be filed in the office from which 
the records, files, documents, books, ot' papers have been turned over to 
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the society. Sections 138.03 and 138.04 shall not repeal or annul the 
provisions of section 480.09.1> 

The reference in M. S. 138.04 to the Minnesota State Historical Society 
should now be }'ead as refclTing to the State Archives Commission. See 
M. S. Section 138.043. 

Enclosed please find an instruction sheet fol' pl'cpal'ing the applica t ion 
for di sposal of c ity records, and three copies of the appJicat ion itself. 
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St. Cloud City A ttol'ney. 

J ulle 18, 1957. 

MILES LORD, 
A ttol'ney General 

ROBERT J . STENZEL, 
Spec. Asst. Attorney General 

851-F 

Cities - Plumbing - Water Softener - City of Hobbinsdale is limited by 
M. S. A. 326.40 as modified by L. 1957, c. 921 amending 1\1 . S. 326.38. 
Cannot perm it "inst.alli ng Il}umbing" without complying with M. S. 
326.40. Can permit inst allation s pecified by L. 1957, c. 921. 

Facts 

"The City Co uncil of the City of Robbinsdale is contemplating 
adopting an ordimmce which would allow any perSO n to do the work 
necessary to install private water softeners. The City of Robbinsdale 
has a population exceeding 5,000 and has its own system of wate r 
works." 

Comments 

"Section 326.40 of the Minnesota Statutes requires t hat cit ies meet­
ing s uch requiremen ts shall not allow <lily pe rson, firm or corporation 
to engnge in plumbing work unless licensed by the State Board of 
Hea1th. 

I'I believe you r oflice has previously ruled that the work required 
to install water softene "s is plumbing work. The Honorable Irving 
Brand made H finding to that effec t in the case of Cull igan Soft 'Vate r 
Service-Richfield, Inc. vs , Villag'e of Bloo mington et a I, in a decision 
issued in December of J 956, A shl.tutc was passed in the 1£157 sess ioll 
of the Legis iahll'e (Chaple r 921), w hich, apparently, provides that some 
installation of waL~r soften cl'~ can be done by per sons wilD arc not duly 
licensed plumbers. The legislation does no t appeal' to be clear wi t h 
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respect to exactly what insta llation \vol'k of thi s na ture can b(' done 
by pe l'f:;ons w ho are not Il!umbcl'i' . 

" I be lieve that some IllUnicipali Lics have adoptcd unlillunccs which 
lJul'por t to a llow <ln y pel'son, whether a plumbe r 0 1' not, to do a ll in­
s ta lla t ions of wate r softene n;, so long a s a perm it for cuch specific 
insta llation is ob ta ined rrom t he Illu nici pa li ty." 

Ques tion 

"Can the City of Robbinsda le adopt a n Ol'd inunce which would pe r­
mit any pe rson, fil 'l11 or corpo rat ion to instu ll water sof te nel's, w hether 
0 1' not suc h per son, fil'm Ol' co rpo rat ion is a duly licensed pl um ber, so 
long as a permi t f o)' e11ch specific insta llat ion is secured from the City 7" 

Opinion 

M. S. A. 326.40 provides in par t : 

" In a ny city or village now 0 1' her eaf te r ha ving 5,000 or more popu­
la tion, according to the la s t f edent l or s tate census, and having a sys­
tem of water-works or sewerage , no per son, finn , 01' corpora tion shull 
engage in o r wor k el. t the business of a master plumber o r journeyrna n 
plumbe r unless li censed to do so by the state board of health. » ¢ • " 

1< 111 a ny such city 0 1' village no pe rson, firm 01' corporation s ha ll 
engage in the business of inst~\lI i ng plumbing >It • ¢ un less at a ll t imes 
a licens ed master plum ber , who sha ll be r espons ible for propel' install a ­
lion, is in charge of t he plum bing work of s lich p erson, firm , O L' cor­
poration ," 

You have informed us t hat the city of Bobbinsda lc has a popula t ion 
exceeding 5,000 and has its own water -wor ks. T he city of Robbinsda le f a ll s 
within the pur view of t he statu te . 

This omce in an opinion O. A. G. 338-A, I\'lay 17,1£149, ruled t hat t he 
question whethc r in stalla tion of a wate r softe ner is plumbing is a question 
of f act . The fo llowing por tion of sHid r u ling was quoted in S late v. Ji'inley, 
242 Minn. 288, p . 292, 16 N. W . 2d 776: 

"It is manifest thut differen t situat ions may requi re di ffe rent kind :; 
of work. In installing the wate r softener in one house it m ay be neces­
sary to cu t wa te r pipes , cu t le ngths of pipe and t hread the sam e, In 
another s itua t ion it may be that a ll t hat is neceSS81'y is to screw a pipe 
already threaded into a union or other connection. If a ll that was re­
quired is to se r e,,, one pipe already threaded in to a nothe r, I do not 
think such work would cons ti tute plum bing but if it is necessary to 
mea sure and cut pipes and to threa d t he samc a nd do other work, I 
would consider tha t the employee was enga~ed in pl umbing wi thin the 
meaning of yo ur o rdina nce." 
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a lso enclose copies o f opinions O. A. G. 33B-A. March 31, 1947, and 
October 24, 1946, dealing with installation of water softeners as plumbing 
within the purview of the statu te . Each inst.allation may involve a separate 
fact situation but if an installntion of a water softener is " installing plumb­
ing" then the person do ing such installation in the municipality under 
M. S. 326.40 must comply with said statute. 

M. S. 1953, Section 326.38 provided: 

"Any city or village having a system of water-works 01' sewerage, 
or any town in which reside over 5,000 people exclusive of any villages 
located there in , may, by ordinance, adopt local regulations providing 
fol' plumbing permits, bonds, approval of plans, and inspections of 
plumbing, which regulations arc not in conflict wi th the plumbing 
standards on the same subject prcscribed by t he state bOlwd of health. 
No city or village or such town shall prohibi t plumbers licensed by t.he 
state board of hC<1 lth from engagi ng in or working at the bus iness , 
except cities and villages which, prior to April 21, 1933, by ordinance 
required the li cens ing of plumbers ." 

L. 1957, c. 921 mnended said section by adding: 

"A ny city 01" village by ordi nance may prescr ibe regulations, r ea­
sonable stnndards, and inspections and g runt permits to any person, firm, 
or corporation engaged in the business of insta lling water softeners, 
who is not licensed us a master plumber or journeyman plumber by the 
state board of health. to connect watcr softening and water filtering 
equipment to private residence water distribution systems ; where pro­
vision has been previously mude therefor and openings left for that 
purpose or by usc of cold wntel· connections to a domestic water heater; 
where it is not necessar y to rearrange, make any extension or altera­
tion of, or addition to any pipe, fixture 01' plumbing connected with the 
water system except to connect the water softener, and provided the 
connections so nmde comply with min imum standards prescribed by the 
s tate board of heal th." 

The legislature, by s uch amendment, authorized certain cities and vil­
lages to permit by ordinance cer tain ty ))CS of water softener installations 
by persons not licensed as a master or journeyman plumber by the state 
board of health . Thus, evcn thoug h s uch work might have fall en within t he 
purview of 326.40 os " installing plumbing," these specific installations may 
be permitted without compliance with Section 326.40, by municipal ordi­
nance. This office can be no more explic it than the legislature was in 1957 
as to what is permi tted, namely, <Ito connect water softening and water fil ­
tering equipment to priva te water distribution systems" (a) "where pro­
vision has been previously made therefor and openings left for t hat pur­
pose or" (b ) I I by use of cold water connections to a domestic water heater"; 
and then only IIwhere it is not neceSSU1·y to r eanange, make any extension 
or alteration of, or add ition to uny pipe, fix t ure or plumbing connected with 
the water system except to connect the water softener, and provided the 
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connections so made comply with minimum standards pl'escl' ibcd by t he 
sta te board of health ." 

A municipality included within the purview of 1\1. S. 326.38 and 326.40 
cannot abrogate the requirements of t he state law set forth in M. S. 326.40 
except to the extent permitted by the 1957 amendment. The city of Robbins­
dale canno t g ive any person a carte blanche in the installation of water 
softeners. The city of Robbinsdale is limited by M. S. 326.40, but may per­
mit the specific activities authorized by L. 1957, c. 921, amending Section 
326.38. 
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Robbinsdale City A t torney. 

January 15, 1958. 

MILES LORD. 
Attorney General. 

JOHN F. CASEY. JR.. 
Spec. Asst . Attorney General. 

338-A 

City planning-approval of plats. U nder 471.26-33, adoption of city plan 
may be by ordinance or resolution and it is not mandatory that official 
map of city be adOI)ted. Platting regulations of municipality must be 
consis tent with city plan adopted Jlurs uant to 47 1.26·33 to be valid. 

Facts 

You have subm itted a copy of you r City Ordinance No, 172 entitled 
"An ordinance prov id ing for pla tting regulations and establi shing the pro· 
cedure a nd requirements for a pPl'ovai of p lats within the City of St, Peter 
and wi thin two (2) miles outsidc t he corporate limits a nd providing for 
penalties." 

You state that Hthis ordinance was passed without the previous adop­
tion by the city council of a ny general map of the city as required by M, S. 
471.28" a nd t ha t no ma p of the entire eity has yet been prcpared and 
adopted by the city. You sta te further t ha t a local residen t wishes to s ub · 
divide an unplatted area within the city limi ts into lots that will each be 
less t han 2 % acres in area, contra ry to the p ro visions of Section 7 of 
Ordinance No. 172. 

Question 

"Can the city r ely on the provisions of 01'dinance No. 172 in view 
of the f act that no genera l map of the city has been adopted?" 

You fur t her state that there is a n unplatted area of a few acres within 
the city that has been pla nned by the city engineer, considered by t he plan-
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!ling commission and adopted by the council, and that the proposed map of 
such area has been filed with the register of deeds. 

Ques tion 

"Regarding this area, is it your opinion that Our Ordinance Num­
ber 172 is controlling?" 

Opinion 

M. S. 471.28, to which you l'efer, only authorizes the council to provide 
for the future widening or extension of existing streets and the future lay­
ing out of streets outs ide of platted territorYi and to that end, when the 
city des ires to reserve lands for streets or other public usc, it shall prepare 
a map of the area which when adopted shall be the official map of that 
portion of the municipality in so far as reservation of lands for streets or 
other public use is concerned. Such sec tion, therefore, is not s trictly ap­
plicable to your questions since it amounts to a street plan only and as 
such constitutes but a part of the over-all municipal planning program. 

M. S. 471.26-471.33 comprise one enabling act and are not mandatory 
in form. Section 471.26 authorizes the municipality to adopt a plan for the 
regulation of t he future phys ical development of the municipality and also 
authorizes it to prepare and adopt an official map of proposed alteration of 
existing lands and the fu ture development of unplatted properties. Such 
section does not make a planning map of the entire city mandatory. 

Section 471.27 authorizes the municipality by formal procedure to make 
a study of future developments of the municipality and states further that 

"Such plans may be incorporated in resolutions or ordinances, in 
reports of officers or agents of the municipality or may be shown on 
formal planning maps or by a use of these and other methods singly 
or in combination." (Emphasis supplied.) 

Section 471.29, which is of primary applicability to your questions, 
provides that 

" ••• After the adoption of platting regulations consistent with 
a city plan adopted pursuant to the provis ions of sections 471.26 to 
471.33, approval [of a proposed plat] may be denied if the proposed 
plat fails to conform to the plan " ••. JJ (Emphasis supplied.) 

and Section 471.323 provides that a certified copy of every ordinance, reso­
lution, map or regulation adopted under the provisions of t he act shall be 
filed . with the register of deeds. 

It is thus evident that it is the adoption of a program of municipal 
planning that is important and not merely a general map of the city. Such 
program may be shown by the -adoption of a formal planning map of the 
city, or it may be shown entirely in another form such as by adoption of 
resolutions or ordinances, or by a combination thereof, al1 in the discretion 
of the council. 
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It is evident that Ordinance No. 172 was drafted to conform to the pro­
visions of Section 471.29. If, therefore, the city had previously adopted a 
city plan pursuant to the provisions of 471.26-471.33, whether by resolution 
or ordinance or otherwise, and jf Ordinance No. 172 is consistent with such 
plan, then the provisions of said Ordinance No. 172 arc valid and controll­
ing as to both questions submitted, providing there has been compliance 
with the provisions of Section 471.323. 

Copies of our opinions O. A. G. 477-A, May 9, 1956, and O. A. G. 180, 
September 18, 1954, are enclosed for their informational value. 

St. Peter City Attorney. 
May I , 1958. 
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MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
Assistant A ttomey Genera1. 

477-A 

Cities - Curb Bank 'reBers. Pursuant to appropriate ordinance governing 
body of Anoka may grant permit to abutting bank to install curb bank 
tener if the facts show that Imblie travel is not obstructed or unreason· 
ably interfered with thereby and that it would benefit public to do so. 

Facts 

"The City of Anoka has been requested by the banks here to pennit 
them to build certain curb teller slots installations, commonly called 
curb tellers. These installations would be on the street at the curb, 
and my understanding is t ha t they would take up about twelve (12) 
feet or more with the center slot for the deposit which would go under 
the sidewalk and into the banks. The curb bank teller construction 
would not be on a trunk highway but would be on city streets, I under­
stand, 0 1' at least J am advised, that there are similar installations in 
cities in various parts of the state," 

Question 

HCan the City of Anoka legally grant permission to install such 
installations on the curb? " 

Opinion 

Anoka is a city of the fourth class operating under a home rule char­
ter adopted pursuant to Article IV, Section 36 of the Minnesota Constitu-
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tion a nd Seclions 748 to 758 inclusive, Revised Laws of 1905 ( now M. S. 
41 0.011-4 10.15). In wr iting this opini on, i t is assumed t hat the inter est of 
the city in the street is that of an casement, a s distinguished f rom owner­
ship in f ee, fo r purposes of public tnlVcl, and that t he banks in quest ion 
are abutting la ndowners. 

The established rule of common law is that t he abutting landowner 
owns t he fec in t he public st reet t o t he center t hereof , subject to t he over­
rid ing public easeme nt f or t ravel t h ereon. 'fown of I{ing hurs t v. Inte rna ­
t iona l Lum be r Company, 174 Minn . 305, 219 N. W. 172 ; ({ooreny v. Dampier­
Ba ird l\l orlllHry, 207 Min n. 367, 2!H N. W. 611 ; McQuilli n on Municipal 
Corporations, 3i'c1 Ed., Section 30.32 ; a nd opi nion O. A. C. 59-A-53, May 14, 
]957, copy enclosed. 

A s idewalk is a part of the street . McQuil lin , Sections 30.11 and 30.62. 
Subject to t.he public easement, a n abutting owner has special rights 

in the s t reet (and s idewa lk) not shar ed in by the public at la rge. Thus, he 
may make such usc of it as docs not obstr uct 0 1' unreasonably interfeJ:e with 
the public travel thereon or the r ights of other abutting owners. McQuillin , 
Section 30.54; 29 C.J . 548, 549; and cita t ions mentioned supra. 

Sec. 30.48 of McQuill in ma kes th is statement: 

"There is no inherent righ t in private individuals to conduct p r i­
va te bus iness in streets . But it is undoubted that the legislature may 
permit encl'oachments on a s treet with in reasonable limi ts, Hnd subject 
to t he r ule th<lt t he proper ty r ights of others cannot thereby be in­
j ured without due compensation. So it is equa lly well se ttled t ha t th is 
power 1'esid ing in the legislature may be delegated to municipa lities, 
subject lo the same except ion. 

"However, cer tain minor encroachments, not in te l'iel'ing wi th t he 
rights of other abutting owners, and not ser iously or to any cons ider­
able exlent interfCl' ing with the use of t he street and sidewalk by t he 
public for t1'avel, arc usually permitted, eit her by an express permi t 
pursuant to ord inance, or by sufferance, parUy at least, insofar as 
ma ny of these minor encroachments are concerned, on the theory that 
thc public are benefited thereby . either di rect ly by reason of the par­
ticular li se to which the la nd is appro)lr iated, or indi rectly through the 
increased convenience with which bus iness might be transacted, or in 
some other manner . * .... (Emphasis suppl ied.) 

and Section 30.74 of Mcqui ll in states: 

"Obviously no absolute rule can be stated concerning what en­
cl'o<lchments or obstl'uctions can or should be pel'mit ted by t he munici­
pali ty. What the municipal ity is autho rized to permi t is to be det er ­
mi ned mainly by t he proper construction of the applicable loca l laws. 
Apar t fro m such consideration, w hat the municipali ty should permit is 
to be ascertained from t he viewpoin t of t he pUblic interest having re­
ga rd to the local condit ions. The final question is : Are the obstructions 
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or encroachments involved unreasonable and against the public rights 
and general welfare? OJ 

Whether or not a curb bank teller would obstruct public travel or would 
unreasonably interfere with such travel or with the rights of other abutting 
owners, or whether it would in fact be an aid to the flow of b'affic or would 
benefit the public as a business convenience or otherwise, are 1l1l questions 
of fact in each individual case. Since this office cannot determine fact 
questions, we cnn give no categorical answer to youI' question. 

If Anoka has, or should enact, an appropriate ol'dinance authorizing the 
issuance of permits fOl' curb bank tellers, t hen the governing body would be 
authorized to make its factual determination in rcgard to each individual 
applica tion and eitheJ' grant or deny a permit as the cuse may be upon being 
fully advised concerning all the l'elevant facts and circumstances from all 
available sources including the police department. An appropriate ordinance 
may contain such l'casonable requil'ements, safeguards, and conditions as the 
governing body deems proper to protect the interests of the city and its in­
habitants. 

Anoka City Attorney. 
November 1, 1957. 
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MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR. , 
Assistant Attorney Gcnerul. 

59-A-53 

Cities-.Business Surveys-.May be done incidental to advertising resources 
per M. S. 1957, Se<tions 465.56, 465.57. 

Question 

"Does a city of the fourth class have the power under our State 
law to contract and pay for a survey of business und bus iness develop­
ment within its immediate area?" 

Opinion 

This answer is by necess ity limited to general statutory provisions ap­
plicable to cities of the fourth class because no specific city is mentioned in 
your letter. M. S, 1957, Section 465.56 provides: 

"The governing body of uny vi llage, burough, UI' ciLy uf the fourth 
das::; may, when authorized by the electors thereof, us hereinaftel' pro­
vided, annually levy a tax of not to exceed one-half mill on all the tax­
able property within such vi llage, borough, or city, but in no event shall 
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mOl'e than $1,000 be l"aised in anyone year for the purpose of adver­
tis ing the village, borough, or city and its resources and advantages. 
Such tax shall be levied in the same manner and at t he snme time as 
taxes for other municipal purposes are levied, and shall be collected in 
t he same manner. The proceeds of such tax shan be used only fOl' the 
pUl'pose of advertising s uch village, bOl'ough, or city and its resources 
and a dvantages; provided, that the annual expendi t ure for such pur­
poses by any such village, bOI'ough, or city is herby limi ted to the sum of 
$1,000; provided, nothing in sections 465.56 and 465.57 shall permit the 
levy of nny tax in excess of the amount authorized by sections 275.11 to 
275.16." 

Thus, a city after following the statutory procedures set forth in M. S. Sec­
tion 465.57 concerning a vote by the elcctorate is by these sections limited 
to expend this money "only for the purposc of advertis ing such • ill ... city 
and its resources and a dvantages." 

A city, in order to advcrtise its resources and advantages, must neces­
surily know what such resources a nd advantages are. If, in t he reasonable 
exercise of legislative discret ion, t he governing body of a city of the fourth 
class determines that a survey of business and bus iness development within 
t he city is necessary to properly advertise the city's 1'esources and ad­
vantages, then money may be expended for such purpose pursuant to M. S. 
1957, Sections 465.56 and 465.57. Cf. opinion O. A. G. 59-A-36, .July 12, 1957, 
copy enclosed. 

As previously indicated , cities have other powers which are set forth in 
their charters or in the sta tutory provisions creating them, 01' in legislation 
applying specifically to a community. Thus, there might exis t additional 
authority for surveys of business and business deve lopment in specific 
cities of the fourth class. For your information I enclose copies of opinions 
O. A. G. 59-A-3, February 8, 1955, and July 17, 1928 , printed as No.7, 1928 
Report. 

MILES LORD, 
Attorney General. 

JOHN F . CASEY, JR., 
Spec. Ass t. A tto rncy Gencral. 

COllllllissionel' of Business Development. 
Mny 23, 1958. 
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59-A-22 

Counties-A ll~l'l\ tion of rond lly coulily board IHlrl'iUa nt to petition under 
162.21 , subd. 4. Board cannot grant part of the alteration prayed for and 
reject other part. Entire petition must be granted or denied in so far as 
beginning, course and termimltion of road arc concerned. 



MUNICIPALITIES 255 

"A petition was filed under Minnesota St.atute 162.21, Subdivis ion 
4, for the alteration of a state aid road in Brown County approximately 
ten miles in length, the exact description being set out in the petition .1I 

Question 

"Ass uming that a ll the requirements set for th in Subdivision 4 are 
met, could t he County Board g rant part of the petition and }'eject the 
other part? In other words, could they g rant five miles of the alteration 
prayed for and reject the other five, or would the entire petition have 
to be gl'3nted ot' denied?" 

M. S. A . 162.21, subll. 4, provides: 

" When 24 freeholders of any county petition the county board fol' 
the establishment, alt.eration. 01' vacation of ally road or of any roads 
which connect with each other l'unn ing in to mOl'e thun one town, or 
partly in one a'· mote towns a nd partly on the line between one or more 
towns , or on the line between two a'· more towns, in such county, or 
along the shore of any lake wholly or partly in such county , or which 
constitutes a connecting link between a n establish ed highway and any 
public park, ground, 01' monument, or into a town or towns and the un­
platted part of any village or v illages t herein, such road or roads not 
being within a city, or any road wholly within a town, which consti­
tutes a direct connecting link with two or more roads, whether the 
same be previously connected or not, in the towns adjoining the town in 
which such l'oad is 01' is to be located, setting forth the beginning. 
course, and terminatihll or the beginnings, courses, and terminations of 
the road or roads, and the names of the owners of the land, if known. 
through which the sa me may 1)8SS, a nd file the same with the auditor, 
he shall forthwith lay the same before the board, if in session, and if 
not, at its firs t session t hereafter. If the petition relate to a road or 
roads partly in a town 01' towns, and partly in the unplatted portion of 
a village or villages, before it shall be acted upon by the county board 
it shall have attached thereto 3. certified copy of a r esolution of the 
village councilor of each village counci l, as the case mny be, approving 
t he same." (Emphasi s supplied) 

It s hould be noted that the petition mus t state s pecifically the begin~ 
ning and tel'mination of the road proposed to be altered and that to enable 
t he freeholders to petition the county board, such road must follow one of 
the courses with termini as designated in the s tatute. 

M. S. 162.21, subd. 5, provides that if the petition appears reasonable on 
its face, the county board shall order a hearing thereon, setting the time 
and place, and shall then appoint from its members a committee to examine 
the route prior to such hearing. Subd. 6 of such statute provides that the 
county board may employ a s urveyor in such examination; that after ex-
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aminution the commi ttee shall report to the board the course and distance 
of the proposed alteration; and that the committee s hall make its recom­
me nda tion as to granting or rejection of the petit ion. 

Subd. 7 of t he statute then provides: 

"At the t ime and place des ig nated , the board s hall hear all parties 
interested a s to the necessity f ol' , and as to the amount of, damages to 
land owne rs by l'eason of s uch cstubli shment, alteration, or vacation 
and may adjourn such hea l'ings from time to time, if necessary. It 
shall de termine the damages which will be s us tained by each owner 
thl'ough whose lanel s tich road or roads may pass, and with whom it 
cannot ag l'ce, as he reinafter provided, or who is unknown, specifying 
the amount of damages, if any, awarded to ea ch land owner and 
describing each parcel of land separately, If the board determines that 
the es tabli shment of the road is desirable and of s ufficient advantage 
to warrant the payment of damages assessed, it shan declare the road 
01' roads established, altered, 01' vacated in accordance with the petition; 
otherw ise. it shall declare the petition dismissed," (Emphasis supplied) 

I t appears clear, therefore, tha t t he road must e ither be declared altered 
in accordance with the petition or e lse the petition mus t be dismissed. Con­
sequently , the county board cannot, as proposed in your question, grant 
five miles of the a lteration prayed for and reject the other five miles. The 
entire petition must be e ither granted or denied in so far ns t he beginning, 
course and te rm ination ' of t he road are concerned, 

Bl'own County Attol'ney, 
November 15, 1957. 

103 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
Assis tant Attorney Genc1'81. 

377-A-7 

Counties-Town Boards-1ml)aSsable Roads-M. S. 162.24. County board 
without authority to determine whether road is public or private. Au­
thority of county board under 162.24 covers an roads required to be 
maintained by town. 

'Ou r cour t.., hnve held thnt n town bonl·d . in nding on a petition for aitel'ation of a tow n 
l"Ond p r~cnted I)UI'l\Unnt to § 163.13. may exercise Q realWnRble discr etion in varyina- the 
l"oute pl"OPOl!cd Ill! public intct·(';! t m ay rel lu ire . provided th e board ndherCOH to the point of 
beginnin g. the ge-neral course. a'hd the termination specifted in the petition. Johnlon v. 
Town of Chisago Lakl". 122 Minn . 13 4. 141 N. W. 11 15; S tate of MinneAOta v. Thompson, 
46 Minn . :102. 
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Facts 

II 'A' made a complaint to the County Board of Carver County, 
Minnesota , a lleging that a certain town road was impassable and r e­
questing that t he County Board order the Town BORrd to make t he 
road passable within a r easonable time and in the event that the Town 
Board failed to mnke the road pnssable t he Coun ty BoaI'd !';hou ld make 
the road passable and chArge the Township fol' its work. 

" At the hearing a dispute developed as to whether ai' not the lHll'· 

t.iculal' piece of road in question was a township road 01' 11 private 
road. The complainants claimed that t he townshi p had maintained the 
road for many years and that the road had been lIsed by others a s a 
public road a nd that it was a public road establi shed by user. The 
Town Board denies that it is a public road or II township road." 

Ques tions 

1. "Does the County Board have the right to determine whether 
or not the road in question is a public road OJ' a private road? 

2. " Does the County BoaI'd have a right to require the township 
to make the road passable wi thout some determination that it is a 
township road?" 

Opinion 

1. We ass ume that the complain t was made to the coun ty board under 
the authority of M. S. 162.24, subd. 1, a nd that t he hear ing had was one 
authorized by and conducted llursmmt to s ubd. 2 of that section. T he pro· 
visions thereof here mater ial are a s follows : 

Subdivision 1: 

" When a complaint ill writ ing to t he cou nty board of the county 
reciting that a desc ri bed road in or on the line of a town therein is 
neglected by the town charged by law with il s maintenance and repair 
or that a legally established road in or on the line of the town has not 
been constructed or opened, when the cost of opening Or cons tructing 
such legally established road shall not exceed the S UIll of $1,000 per 
mile, and that by reason of s uch neglect s llch road is not l·ea sonably 
passable, (1 •• the county board s hull by resolu tion fix a time and 
place when a nd where it wi ll cons ide l' t he complaint; ~, II< >:0 " (Emphas is 
supplied ) 
Subdivision 2: 

Hlf upon such hearing the cou nty board s hall be of the opinion that 
the complaint is well fou nded, it shall by resolu tion direct the town 
board to do such work 01' to make such impl'ovements as it s hall deem 
necessary to put s uch road in a passable condition. Such resol ution shall 
specify generally the work which it is so deemed necessary to do. 

M. S. 160.19 relates to ded ication by USCI' and I·eads as follow s : 
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"When any road or portion thereof shall have been used and kept 
in repair nnd worked for at least six years continuously as a public 
highway the same shall be deemed dedicated to the public to the width 
of two l'ads on each side of the center line thel'eof and be and remain, 
until lawfully vacated, a pubJic road whether the same has ever been 
established as a public highway 01' not." 

Section 162.24 presupposes a public road, i. e., one all'eady " laid out", 
"established"1 or dedicated. The county board has no jurisdiction under this 
section to hold a hearing, make a determination that the roud is not pass­
able, and direct the town board to put it in passable condition if, in fact, it 
is not then a public road. The board's function is legislative. Section 162.24 
does not exprcs$ly 01' by implication authorize the board to make a deter­
mination a s to existence of a public road such as will be binding on a party 
who contends otherwise. The question whether a road has become a public 
road by user under 160.19 01' by common law dedication (see Anderson v. 
Birkeland, 229 Minn. 77, 82; 38 N. W. 2nd, 215) is a quest ion of iact, the 
determination of wh ich is a judicial function when the facts are in contro­
versy. The duty of making such dete l'mination not having been given to the 
county board is one for the courts, Sec 16 Dunnell's Digest 3d Ed. Section 
8444, citing State v. 'Voll, 51 Minn. 386, 53 N. W. 759; see also 39 C. J. S. 
"Highways", 945, Section 24. 

We therefore answer yout' first question in the negative. 
2. The authority of the county board is not limited to town roads but 

is broad enough to cover all roads which it is the town's duty to maintain. 
See O. A. G. 377-B-3, August 27,1946, printed as No. 109 , 1946 Report, copy 
enclosed, 

Curver County Attorney. 
September 13, 1957, 

104 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney Gencral. 

377-B-3 

Counties-liepos itories-S ubstitution of coHateral-Under M. S. 118.01. as 
amended by L. 1957. c. 698, any substituted collateral of a ut.horized 
depository must first be appro\'ed by county board, eXcel)t when obUga­
tions of the United States are subst ituted they may be approved s ub­
sequent to the s ubstitution. Question of authority of county treasurer to 
sign " ins truction" s ubmitted by depository discussed. 

1'1'0 " Ill Y out" 01' "Cll tllhli.;h" I' tvnd n H'KI1 S to fix lhe euUl·~ .., of the .... Ile! or IllY duwn the 
whole ground covered by the rORd Rnd to 81lcc ify it. .. dimen !4 ioll~. In I'e Petit ion fo\' l':: .. tu u­
li8hment of Highwa y, 213 Minn , 314, 3 16 ; 6 N, W. 2d 626. 
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Facts 

"The County Treasurer has been requested by a legaUy des ignated 
depository of County funds to sign an instruction to the custodian for 
safekeeping which contains the following language: 

.. 'You are to surrender to the Depository any of the securities then 
held by you as cus todian hereunder upon receipt from the Depository 
of written request so to do, together with securities delivered by the 
Depository in subs titution therefore. The Depository hereby represents 
and warrants to you that any securities which it may hel'caiter so de­
live r to you in subs titution for ot hers then held for this account will be 
eligible as to type, amount, and in all athel' r espects for substitution 
under the law of the s tate in which said public corporation is located 
and the terms of this agreement. Each of the undersigned authorizes 
you to accept and conclusively rely upon such representation and war­
ranty and agrees tha t you shall have no lia bility or responsibility for 
relying and acting thereon. In t he event of such substitution you are t o 
mail to each of the undersigned at the addresses shown below, by reg­
is tered or certified mail, a receipt describing and identifying both the 
securities so substituted and those relea sed and returned to the De­
pository, all in accordance with the applicable law. (This paragraph 
does not apply to collateral for State .funds of North Dakota and Min­
nesota)'." 

Question 

"Whether the County Treasurer would be authorized, under M. S. A. 
Sec. 118.01, in signing the ins tructions containing the language quoted 
above." 

Comment 

"The language in the instructions to the custodian would permit 
the depository to substitute securi t ies at any time prior to the approval 
by the County Board. The language of the s tatute does not make it 
clear whether the approval of the County Board shaH be secured prior 
to the t ime the substitution of the securities is made or shall merely 
be requ ired after the substitution of the secllrities has been made." 

Opinion 

M. S. 118.01, as amended by L. 1933. c. 41 , Section I , provided: 

" Any bank 01' trus t company authorized to do a banking business 
in this state, designa ted a s a depository of county, city, village, borough, 
town, 01' school dis trict f unds as provided by law may, in lieu of the 
corporate or personal surety bond required to be furnished to secure 
such funds, depos it with t he treasurer of the municipality making such 
designations, such bonds, certificates of indebtedness, or warrants, ex­
cept bonds secured by real estate, as are legally authorized investments 
for savings banks under the laws of the state '" • "' ... .. A depository 
• '" '" may from time to time, during the period of its designation, 
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>II " • substitute other collateral for that on depos it or any part thereof . 
• * • Before any collateral is deposited with the treasurer it shall first 
be aPPl'oved by the same authority that designated the depository 
" " * . • " ... all collatera l deposited under the provisions of this section 
shall be approved by the governing body of the municipality making 
such designution a nd after such approval deposited with the treasurer 
of such municipality, unless the governing body of such municipality 
shall by resolution fix and determine some other place for the safe­
keeping of such collate ral. Such colla teral shall not be redeposited in 
the bank or trus t company furnishing the same." (Emphasis supplied) 

The statute was no t again amended until the 1957 legislative session ; 
and L. 1957, c. 698, Section I, amending Section 118.01, retained the identical 
language quoted supra. Thus it is clear that authorized collateral generally, 
whether original collateral in lieu of bond or collateral substituted therefor, 
mus t be first approved by the county board before it can be deposited with 
the county treasurer or other authorized custodian and before any coUateral 
for which it was substituted can be released. See opinion O. A. G. 140-F-2, 
November 18, 1953, copy enclosed. 

It is also clear from the first underlined phrase in Section 118.01, supra, 
that obligations of the United States constitute authorized collateral. See 
M. S. 50.14, Subd. 1 and 2. 

However, L. 1957, c. 698, Section 1, also added the following language: 
"Any banking corporation pledging such securities, at any time it 

deems it advisable or desirable, may substitute obligations of t he United 
States of Amer ica for all or any part of the secul'jties pledged. The 
collateral so substituted shall be approved by the governing body of 
the county, city, village, borough, town, or school district making such 
des ignat ion at its next official meeting. 

"Such securities so subs tituted shall , at the time of substitution, 
have a market value sufficient, together with the market value of the 
original securi ties for which no substitution is made, t o equal or ex­
ceed $110 for every $100 of public deposits . 

"In the event of such substit.ution the holder 01' custodian of the 
securities shall, on the sa me day, forward by registered or certified 
mail to t he public corporation and the depository bank, a receipt spe­
cifically describing and identifying both the securities so substituted and 
t hose released and returned to the depos itory bank." (Emphasis 
supplied) 

Being mindful of the pertinent s tatutes of construction (M. S. 645.16, 
645.17 (2), and 645.26, Subd. 1), of L. 1957, c. 698, quoted immediately 
supra, and of the fact that obligations of the United States already con­
stituted uuthorized colla teral, we construe the said 1957 amendment as 
creating an exception to the general provision only in the case of substi­
tution of obligations of the United States for other collateral. Therefore, 
only obligatiorls of the Uni ted States may be freely substituted by the au­
thorized depository for previously pledged collateral without the prior ap-
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prova! of the county board. Such substituted obligations of the United 
States must, of COurse, have a market value at least equal to $110 for every 
$100 of public depos its in the depository. and the Happroval" of the county 
board must thereafter be obtained at its next official meeting. 

We believe the foregoing answers the last sentence of your comment. 
In so far as the "instruction" quoted in your submitted facts is concerned, to 
the extent that it appears to place all collateral on Lhe same footing as 
obligations of the United States, s uch Hinstl'uction" is no t in a ccordance 
with Section 118.01, as amended, and the county treaSUl'er would not be ' 
authorized to s ign snme. 

Furthermore, I find nothing in Sec tion 118.01 or elsewhere in c. 118, at" 
in c. 385 relating to the county treasurer, author izing a designated deposi ­
tory to submit such an " ins truction" to a county treasurer for signature or 
authorizing a county treasurer to execute such a n instrument. Manif estly, 
a lso, if s uch an "ins truction" is no t in accordance with Section 118.01 it is a 
nUllity, and if it is in accordance with the s ta t ute it adds nothing. The 
county trea surer's duties and responsibilities are g overned by the statute. 

Lincoln County Attorney. 
Apri l 28, 1958. 

105 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
Ass istant Attorney Generu l. 

140-F-2 

Counties-Tax forfeited lands-Memorial F'orest.-M. S. 459.06, S ubd. 2. 
After county board has ded icated lands as memorial forest pursuant to 
statute, dedicat ion cannot be te rminat.ed in absence of st atutory a u· 
thori ty. 

Fucts 

" Clearwater County has some lund that has been tax forfeited and 
which the Board of County Commiss ioners may be interested in desig· 
nating as a memorial forest . However , before they so des ig nate and 
dedicate such lnnds as a memol'ia l fore st it is important t hat they know 
and understand this porlion of the s tatute. It appears that t he county 
may by resolution of the County Board establish t his memorial forest." 

Question 

"What procedure would be fo ll.owed by t he County Board to ter­
minate the dedication of this land a s a memorial forest at s lich time as 
they may wi sh to so do?" 
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Opinion 

M. S. 45! .OG, Subd. 2 is del' ived from 1,. .1945, c. 347, Section 1 and reads 
:1 8 follows : 

"Any county may by l'csolution of the county board set aside tax 
forfeited land which is more suitable for forest purposes than for any 
other purpose and dedicate said lands as a memorial forest and manage 
the same on forestry prinCiples. Any moneys received as income from 
the land so dedicated and set a side may be expended from the forfeited 
tax fund for the development and maintenance of the dedicated forest." 

Mter the county board has set a side and dedicated tax forfeited land 
as a memorial forest pursuant to this section, there is an effective dedica­
tion thereof to public use and the county board must thereafter exercise its 
control over the property in conformity with the purpose of the dedication. 
See 5 Dunnell's Digest 3d Ed., Section 2626. In the absence of statutory au­
thorityl the board cannot terminate the dedication merely because it may 
wish to do so. It is not believed that a dedication made pursuant to this 
statute requires acceptance. See 26 C. J. S. "Dedication", 463, Section 34; 
Cf. In re Petition of Schaller, 193 Minn. 604, 615, 259 N. \V. 529.:! 

As far as we can determine, the statute now makes no provision for the 
board to terminate a dedication of tax forfeited lands made pursuant to the 
above statute. Hence, there is no procedure which the board can follow to 
accomplish such termination. 

Cleal·water County Attorney. 
April 14, 1958. 

106 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney General. 

425-C-IO 

Counties-Auctioneer's license, At. S. 330.01. Non-res ident auctioneer. H. F. 
569, 57th Iowa General Assembly (1957 Iowa Scss_ Laws, c. 252) meets 
certain requirements of M. S. 330.0J, Subd. 2 and a Minnesota Hcense 
may be issued to Iowa resident who otherwise complies with Minnesota 
law relating to issliance of auctioneer's license. 

IAI to the right or the county. where it owns the ree without rcversion, to apllly dedicated 
Pl"Operty to other purpOBCS when authorizcd by the legislature. II l'e 26 C.J.S. ·'Dedicntion," 
669. I 66; II McQuillin Mun. Corp. 3d Ed. 774. I 33 74; S tate elt r eI. Town'end v. Board or 
Park Commillionera or Minneapolil. 100 Minn. 160. 110 N . w. 11 2 1. 

~Jt has been sa id that whcre n munic ilJal ity dcdicatCtl lund to th(l u:<c of it!! inhllbitlln t.;;. ll C­
CelJtllnce is implied from the net o r dedication. 16 Am . Ju r . ··Dedication." :158-9. f 13. 
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Facts 

"The County Auditor of Houston County, Minnesota has an ap­
plication for the issuance of an a uctioneer 's license under Section 330.01 
Minnesota Statutes. This person is a resident of the State of Iowa and 
is !!ppIying for the 1icense under subdivision 2 of the above stated Sec­
tion. 

" Apparently the Iowa Statute has been changed so that the rec­
iprocity provisions in the prior statute have now been amended t o in­
clude res idents of the State of Minnesota. The Iowa law is in Chapter 
252 of the Iowa Sess ion Laws." 

Question 

HWhethcr or not the Iowa law is bl'oad enough to include Minne­
sota residents, and if so, if the County Auditor of Houston County may 
now issue the license to the Iowa res ident if he is otherwise qualified 
to receive such an auctioneer's license." 

Opinion 

M. S. 330.01 provides : 

"Subdivis ion 1. Thc county board or a udi to r may license any voter 
in its county, a s a ll a uctioneer. Such license shall be issued by the 
auditor and shall a uthorize the licensee to conduct the business of an 
auctioneer in the Sta te of Minnesota for the pel'iod of one year. It shall 
be recorded by t he auditor in a book kept for that purpose. Before such 
license is issued the licen see shan pay into the county treasury a fee 
of $10. 

" Subd. 2. A l'esident of another state which issues auctioneer's 
licenses to residents of Minnesot a on the same or similar bas is as to 
residents of such s tate, may be licensed as an a uctioneer in Minnesota 
upon complying with t he laws of the State of Minnesota relating to the 
issuance of auct ioneer's licenses." 

House File 569 of the 57th General Assembly of the State of Iowa 
(1957 Iowa Session Laws, c. 252). so far as here material reads as follows : 

"Section 1. Section five hundred for ty-six point one (546.1), Code 
1954, is repealed al1d the following is hereby enacted in lieu thereof: 

4The county board of supervisors may license any person in its 
county as an auctioneer for hire, which license, whi le unexpir ed, shall 
be effective any place in the state of Iowa. Such license shall be issued 
by the county auditor and shall authorize the licensee to conduct the 
business of an auctioneer for hire for a period of one (1) year. Before 
such license is issued the licensee shall pay into the county treasury a 
fee of ten dollars ($10.00) . Provided, that a resident of another state 
may be licensed a s an auctioneer in Iowa upon complying with the laws 
of the s tate of Iowa rela ting to t he issuance of auctioneers' licenses.' 
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"Sec. 2. Section five h undred forty-s ix point two (646.2), Code 
1954, is hereby repealed." 

Inasmuch as t he Iowa law provides for the issuance of an auctioneer's 
license to a Minnesota r es ident on the same or similar basis as to residents 
of Iowa, i t meets the requirements of 330.01, Subd. 2. It is therefore our 
opinion that the county auditor of your county may issue Hn auctioneer's 
license to a n Iowa r es ident who otherwise complies wi t h the laws of Min­
nesota r ela ting to the issuance of an auctioneer's license. 

Hous ton County Attol'ney. 

April 14, 1958. 

107 

MILES LORD, 
Attorney General. 

HAHLEY G. SWENSON, 
Assistant A ttorney General. 

16-C 

Counties-'l'axation-Auditor's plat llurs uant to 1\1. S. 272.19. If s urveyor 
makes s urveys, etc., with reference to each lot within area to be platted, 
he s hould compute cos ts accordingly, which charges eun be added to 
I\ext tax on each lot. In absence of s uch, board should determine fa ir 
method and direc t a uditor to add to each lot its proportionate s ha re of 
costs. S urveyor is res ))o ll s ible for accuracy required in platting. 

Facts 

'/ lt has been proposed t hat an Auditor's P lat of the Village of 
Longville be made. 

"Section 272.19 M. S. A. is the Ja w govern ing this matter. There 
a re approximately 85 irregular tracts in the Village to be platted. 
Propel' notice will be g iven to the owners of the tracts as provided by 
law. 

"It is assumed t he owners of the properties involved upon notice 
will not have the s urvey and plat made and the County Auditor will 
ma ke a r equest to have the survey made by a reg istered land surveyor 
who is maintained by the Village of Longvi lle. Minnesota. 

HThere a l'e approximately 85 of s uch il'l'cgular tracts. ranging in 
s ize from .13 of an acre to 18.50 a Cres and in between of varying s izes 
such as .17 acres, 1.00 acre, etc. 

"The law requires that after the plat is a pproved the cos t of s ur­
vey and plat shall be paid by the county and the amount added to t he 
tax of the next yea r as a special assessment." 
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Questions 

1. "How is the cos t to be equitably allocated to the various ir­
regular tracts as u special a ssessment when there is such a great var­
iation in the s ize of the tracts, there being n great difference in size 
and value of each tract? 

2. " In final acceptance of such Auditor's Plat by the County 
Auditor from the regi stered land su rveyor who is res pons ible for the 
accuracy and survey of said plat?" 

Opinion 

1. M. S . 272.19, so far as here mate rial, provides : 
"Where any tract or lot of land is divided in to parcels of irregular 

shape, which canno t be descr ibed except by metes and bounds, t he own­
e rs t hereof, upon not ice the reof being given by the county aud itor 
•• • sha ll have such land plat ted into lots, a survey being made when 
necessary, and the plat recorded, and a duplicate fil ed with the county 
aud itor. If the owner fail s so to do within 30 days after such n otice, 
t he county s u\'veyor, upon the reques t of the county auditor, shall make 
such plat .••• When the owners fail to comply with this section the 
costs of s urveying, platting, and l'ecording shall be paid by the county 
upon allowance by the county bO~lrd and the amount thereof added t o 
the next tax upon s uch lots · • * provided, however, that whenever the 
county board s hall dete rmine tha t it is for the best in terests of the 
county to have any pal·ticulur tract of land platted into an auditor's 
plat, and shall adopt a r esolution so stating, it may direct the county 
auditor to have such work done. * • * Wheneve l' a ny plat is made 
pursuant to a resolution of the county boa rd, all expenses incurred in 
connection w ith s uch p1att ing s 01' revisions shall be paid by the county 
and not by the land owners." 

Notice t.o plat is dil'ected to each owner of a lot 01' lots within the area 
reques ted by the aud itol' to be platted . If s uch ownel' fails to comply there­
with, it becomes t he duty of the county surveyor, upon reques t of the county 
auditor, to make the plat from the records of the registe r of deeds and 
necessary su rvey, If the s urveyor, in pcl'fol'ming his duties , w ill considel' 
and make de terminations and necessary surveys with l'cfcl'ence to each lot 
within the area to be platted, we believe he can and should, compute his 
charges and submit hi s statement fOl' platting and s urveys on the basis of 
each lot. M. S. 504.04 presc r ibes the fce for reco rding the plat on t he bas is 
of each lot des ignated therein, The county boal'd w ill determine t he reason­
ableness of t he charges of the surveyor. 

It is the refo rc OU I' opinion t ha t aft~ l' t he s urveyol' has completed his 
work and the county board has allowed the costs of survey ing, platting and 
recording on the bas is of each lot, such board under 272.19 is authorized to 
cause to be added to the next tax upon each lot, the costs of its inclusion 
in t he platting, including necessary slII'vey, a s shown by the s urveyor , p lus 
the prescribed rec;ording fee as provided by Section 504.04. This practice, 
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we are told, prevails in some Minnesota counties having a considerable 
number of auditor's plats. 

In the absence of a computation of the costs of platting, sUl'veying and 
recording made in the above manner, the county board should determine 
upon a fair and reasonable method of apportioning the costs and direct the 
county a uditor on t he bas is thCl'cof to add to the next tax on each lot its 
proportionate share thereof. 

In connection with the cos ls of plutting and s urveying, we direct your 
attention to those port ions of Section 272.19 which provide that whenever 
the county board shall determine that it is f or the best interests of the 
county to have any particular tract of land platted into an auditor's plat 
and shall adopt. a r esolution so stating, it may direct the auditor to have 
such work done, in which event all expenses incurred in connection therewith 
shall be paid by the county and not by the land owners. W e also invite your 
attention to Section 272.191·272.196 as amended by L. 1957, c. 371, which 
permit the auditor to insta ll a code sys tem to describe inegulal' t racts of 
land for taxation purposes. 

2. The manifes t purpose of Section 272.19 is to simplify the descrip­
tion of land on the tax books for the convenience of the taxing officials. An 
auditor's plat made pursunnt thereto should be dis tinguished from a pro· 
prietor's plat prepared pursuant to M. S., c. 505. If the auditor's plat is not 
correct, it cannot be amended except to s ubdivide a portion thel'eof a s pro· 
vided by Section 272.19 . The surveyor has the duty to note variations, stat · 
ing in his certificate the ex ten t t hereof, and the action taken by him to 
reconcile the differences. It would thus appear that the surveyor is r espon­
sible for the accuracy required in the preparation of the plat. See in this 
connection opinion O. A. C. 18·D, June 27, 1956, copy enclosed. 

Cass County Attorney. 
January 17, 1958. 

108 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant At torney General. 

18·D 

Counties-\Veed Control-County not authorized to sllend county funds to 
broadcast program of weed control. 

Towns-Weed Control-Town not a uthorized to SIJend town funds to broad· 
cast program of wet'd control. 

" Recently there wus u meeting held which was attended by the 
county weed inspector s and other inte res ted persons f rom appl'oxi· 
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malely seven or eigh t. adjoining counties in t his area. A t thi s meeting 
i t was proposed tha t the in terested counties together sponsor a fifteen 
minute daily radio program for a pcriod of approximately four months. 
This program would be broadcas t by a local s tation within this area 
and would disseminate lales t info rmation on weed control measures, 
seed, f er tilizer and other r elated matters. It was proposed that the 
cos ts of such a series of daily broadcas ts be apportioned among the 
~even or e ig ht counties in this particular urea." 

Questions 

1. " Does the County Bon n l have author ity to expend county fund s 
f or s uch a program? 

2. HOO the lown boards wi thin th e various counties inter es ted have 
authority to expend towns hip funds f or such a program?" 

Opinion 

1. No. The counties of this s tate can exercise only such powers a s 
are expressly granted them by the legislature and such as may be fairly 
implied as necessary to the exercise of their express powers. Cleveland v. 
County of Rice, 238 Minn. 180, 181, 56 N. 'V. 2d 641 ; 5 Dunnell's Digest 3d 
Ed. , Section 2281. 

The expenditure of county fund s for the radio broadcast of a program 
of weed cont rol as proposed, is not a power expressly granted to counties 
by statute, nor is it a power that cnn be implied a s necessary to any express 
power g ranted t o them. 

Not only do counties lack s uch express or implied power but the legis­
la ture, by M. S., c. 20, has delegated certain powers and duties to the Min­
nesota commissioner of ag ricult ure in connection with the control and 
eradication of noxious weeds. M. S. 20.07-20.00 require the c1'adication and 
destruction of all nox ious weeds as defin ed in Section 20.01 by various 
owners and public officials. Sec. 20.15 relates to the pUblication and service 
of notice f or the conh'ol and eradication ot noxious weeds . These and other 
provisions of said c. 20 repel the inference tha t the county has authority to 
expend county funds f or the dissemination of informa tion regarding noxious 
weeds in the manner suggested in your inquiry. 

2. M. S. 365.03 provides : 

"No towns shall possess 01' exercise any corporate powers except 
such a s are expressly given by law, or are necessary to the exercise of 
the powers so given." 

The au thori ty to expend town fund s f or radio programs relating to 
weed cont rol is not among the powers expressly granted by law to towns 
a nd s uch authority is not necessary to the exercise of any power given it. 
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We therefore answer your second question in the negative. 

Sibley County Attorney. 
March 5, I D58. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney Gencral. 

322-B 

109 

Counties-Payment of e mployee's group insura nce prem ium by county. 
authorized by i\t. S. 47 1.61, as amended by L. 1957, c. 321, should be 
made out of same fund from which e mployee's other compensation, in­
clud ing sa lary, is paid. 

Facts 

" Chapter 193 of the Laws of 1955, Minnesota Statutes Ann. 
471.61, provides au thor ity for a governmental unit to pay premiums 01' 

charges on insurance 0 1' protection for its employees . The Act further 
provides 'that any s uch payment shall be deemed addi tional compensa­
tion paid to s uch officers or employees' , The workers on t he W elfare 
Staff arc paid out of the welfare fund s, the Highway Engineer office 
employees are paid out of the Road and Bridge fund s, whereas the r e­
mainder of the county employees are paid out of the general l'evenue 
fund," 

Question 

"Are the insurance payments which are authorized in the a bove 
section to be paid out of t he same fund s from which their salary is paid 
01' is the entire insurance premium paid out of t he general )'evenue 
fund1 " 

Opinion 

M, S. 471 .61 , Subd ivis ion 1, has been amended by L. 1957, c. 321, but 
the language pertinent to th is opinion }'emains unchallged and s till provides : 

"Any such gover nmen tal unit. ¢ '" • may pay all or any part of 
the premiums or charges on s uch insurance or protection and any s uch 
payment s hall be deemed to be additional compensation pa id to s uch 
officers or cm l)loyees." (Emphasis s upplied) 

This oflice in its opinion O. A. C. 125A-28, August 31. 1955, copy en­
closed, heJd that the premium payment by the county shall be deemed to be 
compensat ion paid to the employee in addition to his present salary, See a lso 
opinion O. A, C. 125-A-28, January 5, 1956, copy enclosed. 
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I see no reason why this additional compensation should not be paid out 
of the same fund from which the employee's other compensation, including 
salary, is paid. 

Carver County Attorney. 
May 24, 1957. 

no 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
Assistant Attorney General. 

125-A-28 

Counties-Slate Free Public Employment Service established by Department 
of Employment Security-Section 268.14 construed-County may not 
establis h its own employment service but may contribute to maintenance 
of state employment office in county. 

Facts 

"The County Commissioners of Pope County, State of Minnesota, 
on April 4, 1956 passed a Resolution authorizing and directing the 
County Audi tor to pay $25.00 monthly payments from the County 
Revenue Fund toward the establishment of a county employment 
service. The Public Examiner f or the State of Minnesota states in his 
report iwe are aware of no statute which is authority to the County 
Board to appropriate or expend public funds fOl' the purpose stated'." 

Quest ions 

1'1. Is there any authority for such expenditures? 
412. Is t here any way that the County can set up an employment 

service if t he answer to No. 1 is no?" 

Opinion 

L. 1953, c. 603 (now M. S. A. 268.12, Subd. I), created the Department 
of Employment Security as successor to the Division of Employment and 
Security, which was nbol is hcd as a division of the Department of Social 
Security. Since the passage of slich act M. S. 268.03-268.24 have been ad­
ministered by the commissioner of employment secUI'ity, and Subd. 1 of 
Section 268.14 provides in part material: 

UA state employment service is hereby established in the division 
of employment and security. The director in the conduct of such service 
shall establish and maintain free public employment offices, in such 
number and in such places as may be necessary for the prOper admin-
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istration of sections 268.03 to 268.24, and for the purpose of performing 
such functions as are within the purview of the act of Congress en­
titled 'An act to provide for the establishment of a national employ­
ment system for the cooperntion with the states in the promotion of 
such system and for other purposes,' approved J une 6, 1933, as 
amended. The provisions of such act of Congress are hereby accepted 
by this state and the division of employment and security is h ereby 
designated and constituted the agency of this stale for the purposes of 
such act. " " " " 

The term "free public employment offices" therein is construed to mean 
employment offices free to the public. It does not mean free offices for the 
purpose of fin ding employment with the state or a political subdivision 
thereof, since Section 268.04, Subd. 12 (6) (g) speci fi cally provides that the 
term Uemployment" as used in Sections 268.03-268.24 shall not include 
service performed in the employ of the state, or any of its political sub­
divisions . 

M. S. 268.14, Subdivisions 3 and 4, provide : 

"Subd. 3. The director may enter into agreements with any politi­
cal subdivision of this state 01' with any private organization or person, 
and as a part of any such agreements , may accept moneys, services, or 
quarters as a contribution to the main tenance of the s tate system of 
public employment offices or as reimbursement for services performed. 
All moneys received for such purposes shall be paid into the employ­
ment and security contingent fund provided for in section 268.15, sub­
division 3." 

"Subd. 4. The commissioner may establish auxiliary employment 
offices and may. notwithstanding any other law to the contrary, employ 
individuals as agents or as employment security representatives on a 
part time or temporary basis to perform services in such offices and for 
related purposes, compensate such individuals for such services, and re­
imburse such individuals for necessary expenses incurred by them in 
the performance of such services. Such individuals shall serve at t he 
pleasure of the commissioner .· • '" II 

The s tatute thus establishes a comprehensive fl'ee state employment 
service system, empowering the commissioner of employment security to 
establish and maintain free public employment offices in such number and 
in such places as is necessary for the propel' ndministl'ation of c. 268. and 
to establish auxilim'y employment offices. 

M. S. 459.01 authorizes any city of the fil'st class to establish and con­
duct an employment bureau, but there is no statutory authority of which we 
are aware authorizing any other governmental subdivision of the state, in­
cluding a county, to es tablish its own employment service; and Vol. 5 
Mason's Dunnell's Minn. Dig. (3rd Ed.), Section 2281, states : 

UCounties have only such powers as are expressly granted by 
statute or are implied as necessary to the exercise of the powers so 
granted. The maxim expl'essio un ius est exclusio a lterins is applicable. 
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Its implied powers include such a s arc necessarily incident to those 
specified, or arc essential to the purposes and objec ts of its corporate 
existence .• •• " 

Nor can we imply any power on the part. of the county to establish its 
own employment service since Section 268.14, Subd. 3, expressly refers to 
the state system of public employment offices, to the maintenance of which 
the county, as a political subdivision of the statc, may contribute by agree­
ment with t he commiss ioner of employment security. The county may, 
therefore, by agreement contribute $25.00 monthly tOW81'd the maintenance 
of a state employment office in such county. But Bttention is called to the 
provision of Subd. 3 that a ll moneys so contributed shall be paid into the 
employment security contingent fund, and the provision of Subd. 4 that the 
compensation of employment security r epr esentatives is paid by the com­
missioner. 

Your specific questions al'e therefore answered in the negative. 

Pope Coun ty Attorney. 
March 18, 1957. 

111 

MILES LORD, 
Attorney General. 

o. T. BUNDLIE, JR., 
Assistant Attorney General. 

125-B 

Counties - Itegis ler of Deeds- Tract Index-If cost of existing tract index 
exceeds $2000, county board mus t comply with 1\1. S. 375.21, subd. I, in­
cluding ad\'ertising for bids. In absence of s tatutory authority, county 
c,annot pay interest on unpaid balances of purchase price. No authority 
exists for issuance of bonds to provide funds for purchase of tract index. 

Facts 

"The Register of Deeds of Wadena County receives no salary anu 
has never received a salary. His compensation has always been on a 
fee basis . He has for years supplemented his income by preparing 
abstracts of ti tle. In this connection, he prepared a tract index which 
he ha s kept up to da te. He has offe l'cd to sell this tract index to the 
county for the sum of $40,000.00. This figure appears to be about 60 % 
of its ac tual value. There was no t ract index maintained by the Register 
of Deeds office before the present Register of Deeds took office. 

"The proposal for sale of the h'act index by the Register of Deeds 
to the county is for the sum of $40,000.00 in monthly installments of 
$300.00 each plus interes t on unpaid balances at the rate of 2% pel' 
annum." 
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Questions 

1. " Is this tract index the property of the Register of Deeds per­
sonaUy? 

2. II Assuming the answer is in the affirmative, may it be purchased 
by the county without taking bids for preparation of a tract index, or 
the furni shing to the county of a complete tract index? 

3. lIMay H county board acting on behalf of t he county enter into a 
contract for purchase of a tract index with terms as above set f orth as 
to payment? 

4. "If the anSWC1' is in the affirmative, should the question be sub­
mitted to the voters of the county as to terms of payment? 

5. "If a call for bids is necessary for the furnis hing of a tract in­
dex, and the Register of Deeds should not be t he low bidder, can bonds 
be issued to provide funds for the 'Payment 1" 

1. The question of the ownership of this tract index appears to be 
essentia11y one of fact, to be determined fl'om a consideration of alt relevant 
facts, among which might be those r elating to the manner in which t he 
index was prepared, whether the register of deeds was paid fees for index­
ing therein as provided by M. S . 386.05, the extent to which it has become 
indispensable in the di scharge of the duties of the register of deeds, and 
the intention of the parties involved. See 45 Am. JUl'. uRecords and Re­
cording Laws," 422, Section 7; Polk County v. Parker, 178 Ia. 936, 160 N. W. 
320, L. R. A. 1917B, 1176; Robison v. F ishback, 175 Ind. 132, 93 N. E . 666; 
and Anno: L. R. A. 1917B, 1183, Ann . Cases 1913B, 1274. 

The above cases and others cited therein indicate a difi'el'ence of opinion 
a s to the ownership of property where the above factors may be involved. 
The question is apparently an open one in Minnesota. That being so and 
because the amount involved is quite substHntial, it is our thought that the 
question of ownership should be determined by court action. 

2. Assuming that t he county does not own the existing tract index, the 
county board has authority under M. S. 386.05 to purchase it. If the cost will 
exceed $2000, the boal'd, in our opinion, must comply with the requirements 
of 375.21, subd, I , which includes Hdvert is ing for bids, See opinion O. A. G. 
373-B-22, December 13, 1954, copy enclosed. Under 386,06 t he board is em­
powered to have a tract index made. 

The fact that thi s t ract index mig ht be of a "non-coillpetitive" type 
does not, in our opinion, di spellse with the I'equiz'ement of 375.21, subd, 1. 
This subdivision contains no exceptions, M, S. 471.36 relates to 471.34 but 
is without application to 376.21. It is not believed that the purchase of this 
tract index fall s within any of the recog nized exceptions to the l'equirements 
of bidding statutes ' of thi s kind. Cf. Gri swold v. County of Ramsey, 242 

I E ven w hen no\. r C<luiroo by $\.at.\lle to do liO, it i ~ sometime" cOII >4 id(:rcd a commendnble prac­
tice to ad vC'r lisc for compe\.itivc bids . Grillwo ld v. County o r Ib.mllcy, SUpl'H. 
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Minn. 529, 534, 65 N. W. 2<1647, and authorities cited under notes 3 and 4; 
Coller v. City of St. Paul, 223 Minn. 376,388,26 N. W. 2d 835. 

proposed. Cf. opinion O. A. G. 59-A-1 6, August. 26, 1952, copy encloseu. 

3. In acquiring ihis tract index the county must secure complete t itle 
to it. It cannot enter into a conditiona l sa les contract of purchase whereby 
its default in the timely payment of an installment might defeat its titl e 
and deprive the county of the property. Debt and other limitations must be 
adhered to. See opinion O. 1\. G. 125-A-40, May 3, 1934, printed as No. 
237, 1934 Report, copy enclosed. Furthermore, the county can pay interest 
only when the s tatute authorizes it. We al'C unable to find any statutory 
authority for the payment of interest on unpaid balances in the manner 
proposed. Cf. O. A. G. 59-A- 16, August 26, ]952. 

4. In view of the foregoing answer, your fourth question does not re­
quire answer nor comment. 

5. The purposes for which the county may issue bonds are s pec ified by 
statute. M. S. 475.52, subel. 3 provides: 

"Any county may issue bonds for the acquisition or betterment of 
courthouses, ja il s, pOOl' farms, morgues, and hospitals, for roads and 
bridges within the county or bordering thel·eon and for road equipment 
and machinery." 

Neither the foregoing nor any other statute which has come to our at­
tention appears to authorize the issuance of bonds to provide funds f or 
the purchase of a tract index. ' :Ve therefore answer this question in the 
negative. 

You will note that some counties are specifica lly authorized by statute 
to issue bonds for the purpose of providing funds with which to pay the 
cost of acquiring a tract index. See M. S. 386.10-386.12. It would appeal' 
that thi s is a proper subject fol' further legislative action. 

Wadena County Attorney. 

April 24, 1958. 

112 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney Gene ral. 

373·B·23 

Registe r of Deeds-Destruction of Records. L. 1957, c. 77 inapplicable to 
chattel mortgages of Federa l Government and its agencies; under c. 
77, register of deeds is not a uthorized to des troy from contract or lease 
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cont.aining c.hattel mortgage clause. If language of seed g ra in note 
makes it a chattel mortgage its destruction if! permit ted unde r c. 77. 

Facts 

HPursuant to the authority contained in Chapter 77 of the Laws of 
1957 Regular Session, the County Board of Renville County passed and 
adopted a resolution authorizing the Register of Deeds to destroy: 

1. All Satisfactions of Chattel Mortgages and Releases of 
Conditional Sales Contracts filed for record more than 10 years. 

2. All unsatisfied Chattel Mortgages and unreleased Conditional 
Sales Contracts ten years after maturity; and if no maturity date 
is shown, then ten years after the dllte of the fili ng of the instru­
ment." 

Questions 

1. "Since obligations to the Federal Govemment appear never to 
become out1awed by any Statute of Limitations and there are hundt'cds 
of such obligations in the form of Chattel Mortgages filed with the 
Register of Deeds of Renville County, Minnesota, does the Register of 
Deeds, under Chapter 77 and under the authorization contained in the 
resolution passed by the County Board, have authority to destroy 
Chattel Mortgages running to the Federal Government or any of its 
agencies, where such Chattel Mortgage secures a debt owing to the 
Federal Government or any of its agencies. 

2. "Would the term 'Chattel Mortgages' as used in Chapter 77, in­
clude expired Farm Leases or Farm Contracts containing a Chattel 
Mortgage Clause? 

3. <lThirdly, would Seed Grain Notes constitute Chattel Mor tgages 
under the term 'Chattel Mortgages ' as used in Chapter 77, so as to per­
mit the destruction of such instruments ?" 

Opinion 

1. L. 1957, c. 77 (M. S. 386.47) so far a s it relates to your question 
provides: 

"Section 1. Obsolete records, desh-uetion. Any county board or the 
governing body of any municipality may by resolution authorize the 
destruction of the following instruments filed in the office of the register 
of deeds of the county 01' clerk of the municipality; 

• • • 
"(b) All unsatisfied chat tel mortgages and unreleased conditional 

sales contracts ten years after maturity; if no maturity date is shown, 
then ten years after t he date of filing." 

M. S. A. 511.06 provides in part a s follows: 
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". '" * Every such instrument so filed shall be notice to all persons 
of the existence and terms thereof. The lien of any mortgage 80 filed 
shall continue until the debt secured thereby is paid or barred by stat­
ute; but as against creditors of the mortgagor and purchasers or mort­
gagees of the property in good faith it shall not continue more than 
six years from the date of filing, unless the indebtedness is not t hen due 
and payable by i ts terms, in which case it shall so continue for two 
years after the maturity of the debt and no longer." 

In our opinion, c. 77 is without application to chattel mortgages filed 
by the federal government or its agencies, it being the rule that-

.. C '" • >It the sovereign authority of the country is not bound by the 
words of a statute unless named therein, if the statute tends to r estrain 
or diminish the powers, rights, or interests of the sovereign.' U. S. v. 
Herron, 87 U. S. 251, 255, 22 L. ed. 275; Academy of Fine Arts v. 
Philadelphia County, 22 Pa. 496. 

"While that rule was born of common law notions of kingly pre· 
rogative, the reason for applying it in our representative government 
is equally cogent, for so applied it has the 'same ground expediency 
and public convenience.'" (Citing cases) 

Nelson v. McKenzie-Hague Co., 192 Minn. 180, 182, 256 N. W. 96. 
"The government, whether federal or state, and its agencies are 

not ordinarily to be considered as within the purview of a statute, how­
ever general and comprehensive the language of act may be, unless 
intention to include them is clearly manifest, as where they are ex­
pressly named therein , or included by necessary implication. 

"This general doctrine applies, 0 1' applies with special force, to 
litatutes by which prerogatives, rights, titles, or interests of the govern­
ment would be divested or diminished, * * * " 82 C. J. S 554, Sec. 317. 

See also United States v. United Mine Workers, 330 U. S. 258, 91 L. Ed. 
884, 67 Sup. Ct. 677, ct. M. S. 645.27. 

The manifest purpose of clause (b) is to l'id the office of the register 
of deeds of unsatisfied chattel mortgages (and unreleased conditional sales 
contracts) which have become obsolete because the debts secured thereby 
have been paid or ure barred by statutes of limitations. (M. S. 511 .01, 
511.05). However where a debt is not paid or is not so barred, the chattel 
mortgage securing it is not obsolete; and the filed copy should not be re­
moved or destroyed. The l'egister of deeds should not destroy an instrument 
"which has vitali ty". See in this connection opinion O. A. G. 851-F, April 
25,1947, copy enclosed. 

2. If the farm lease or contract contuins a so-called chattel mortgage 
d l\USe it is a chattel mortgage in so far as it acts as security for any in­
debted ness owing by the cropper to the landowner, and is entitled to be 
fi led. Nelson v. McDona ld, 153 Minn. 474, 191 N. W. 264. However, a s the 
chattel mortgage clause is but a part of a document which, aside from such 
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clause, is not a chattel mortgage, the register of deeds under c, 77 does not 
have authority to destroy such lease or contract. 

3. A chattel mortgage is a transfer of the title to personal property as 
security for the payment of a debt, 01' the performance of some other obli­
gation. A right of redemption in the mortgagor is an essential element of a 
mortgage. 3 Dunnell's Digest, 3d Ed ., Sec. 1424. Whether a seed grain note 
is a chattel mor tgage so as to come within the pUl'view of c. 77 depends upon 
the particular lang uage of such note. If it contains language transferring 
title to grain as security for t he payment of a debt arising by reason of 
such transfer and there is a r ight of redemption, t he document might con­
stitute a chattel mortgage and come within the provi sions of c. 77, and its 
destruction would be permitted. See Minnesota Linseed Oil Co. v. Maginnis, 
31 Minn. 193, 20 N. W. 85 and cf. \Vallace v. Palmer , 36 Minn . 126, 30 N. W. 
445. 

Renville County Attorney. 
October 22, 1957. 

113 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney General. 

851-F 

County Attorneys' Expenses-Heimbursement-not limited to onc annual 
state convcntion as prescribed by l'tL S. 382.29- may be reimbursed for 
necessary expenses incurred in business of county on approval of dis­
trict Judge per M. S. 388.14. 

Question 

Whether "n county attorney [can] attend a national convention of 
county and prosecuting attorneys at the expense of the county out of his 
contingent fund ." 

This office in an opinion O. A. G. 121-A-8, May 17. 1951, ruled that L. 
1951, c. 322, coded M. S. A. 382.29 which provided that "Any elective county 
officer may be reimbursed for expenses incurred in a ttending one annual 
convention of the state organization of such officers lP did in no manner r e­
peal M. S. 388.14 applying only to county attorneys and their expenses. and 
county attorneys are no t so limi ted. M. S. 388.14 authorizes a county. board 
to set apal·t n certain sum of monl"Y "as fi contingent fund for defraying 
necessfiry expenses not especially provided for by law, in preparing and 
trying criminal cases, conducting investigations by the gmnd jury. and 
paying the necessary expenses of the county uttorney incurred in the busi-
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ncss of the county. All di sbursements from such fu nd shall be made upon 
wr itten request of the county attorney by auditor's wunant, coun tersigned 
by a jud ge of t he di s t r ict court ." Thus, the opinion interpreting the afore­
mentioned section and t he reasoning ther ein apply equally well today. 

This office in an opinion O. A. G. 121-A-8, July 29, 1938. printed as No. 
134, 1938 Report, ruled that the necessary expenses incurred by a county 
attorney in the attendance of the annual and semi-annual meetings of the 
County Attorneys Association cons tituted a legal claim agains t the county 
atto r ney's contingent fund because it was a "necessary expense that the 
county attorney incurred in the bus iness of the county", and that M. S . 
388.14 should not be given a narl'OW techn i c~\I menning . The opinion s tated 
that these conventions were beneficial to the county legal adviso r , the county 
attorney, as they enabled him to better hand le the legal problems of the 
county. The opinion pointed ou t the value of county attOl'neys discuss ing 
mutual problems and thus ena bling them selves better to handle duties com­
mon to all. 

During the almos t two decades s ince the aforementioned ru ling, the 
duties of county attorneys have involved more and more interstate problems. 
This has been the res ul t of the increased mobi li ty of t he Amer ican people 
und the inc reased legislation of an interstate nature. An example of such 
legislation is the Reciprocal Enforcement of Support Act-1\f. S. 518.41- 52. 
All states have enacted some form of reciprocal support legislation. See 40 
Minn. Law Review 283 Hnd 29 Tul. Law Review 512 and 513 cited therein. 

I n an opinion O. A. G. 121-A-8, September 7, 1932, the Attorney Gen­
cral ruled that undcr lhe c ircums tances enullle l'Uted therein the county 
could pay the expenses of an a ss is lant county attorney in attending a na­
tiona l lax conference. 

Reimbu rsement by the county of t.he county attorney 's expenses in­
cUlTing in attending conventions is not limited to annual state conventions 
as provided in 382.29 but can be made out of t he contingent fund provided 
by M. S . 388.14 if t hey are a necessary expense that the county attorney 
incurred in the business of the county. Whether such expenses are reim­
bursable under the aforementioned sec tion involves a ques tion of fact and 
the legislature has specificnIly provided that a judge of dis trict court must 
approve 01' disapprove such expense, and thus t he Attorney General shou ld 
not in any way interfere with that author ity so exp licitly confel'l'ed upon 
the distr ict judge. See op inion O. A. C. 12 1-A -8 , July 27, 1951. 

'~lashington County Attorney. 
August G, 1957. 

MILES LORD, 
A ttorney General. 

JO HN F . CASEY, J R., 
Spec. Asst. Attorney General. 

!21 -A-8 
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114 

Incompatible Offices---County commissioner and member (or clerk) of dis­
trict Hospital Board under L. 1955, c. 227 or M. S. 397.06. These offices 
are incompatible. 

Facts 

"A Hospital District was created in Chisago County. Minnesota, 
pursuant to Chapter 227 of the Laws of Minnesota for 1955, which laws 
were later repealed by Chapter 640 of the Laws of Minnesota for 1967. 
The hospital was built and is being operated. The Clerk of the Hospital 
Board was elected as County Commissioner for Chisago County at the 
last General Election." 

Questions 

"I. Are the offices of Clerk of said Hospital Board and of County 
Commissioner incompatible? 

"2. Are the offices of Hospital Board Member and County Com­
missioner incompatible?" 

Opinion 

1-2. The clerk is elected by the members of the hospital board among 
themselves. (M. S. Section 397.07) As the clerk is also a board member, 
your questions may be considered together. 

L. 1957, c. 640, Section 8 (M. S . Section 397.102), in repealing L. 1955, c. 
227, provides that the repeal shall not affect the validity of the organization 
of any hospital district created thereunder, and further, that after the en­
actment of c. 640, all such districts shall be governed by the provisions 
thereof. 

L. 1957, c. 640, Section 2 (M. S. Section 397.06), provides that the board 
or boards of county commissioners may authorize and direct the construction 
and equipment of a district hospital to be constructed, equipped and operated 
under the supervision of a district hospital board comprising one member 
from each city, village and town in the district. Such members are not 
chosen by the county board and hence M. S. 375.09 is without application. 
L. 1955, c. 227, Section 3 made similar provision for the authorization of 
such a hospital by the county board and provided that it should be operated 
under the supervision of a district hospital board similarly elected, but for 
a term of two years instead of three, as now provided by said c. 640, Section 
2 (M. S. Section 397.06). 

Under Section 397.08-09 the county board is authorized to levy taxes 
to the extent neceSS81'y, and to make appropriations for the expense of 
operating the hospital; and under Section 397.09 the duty is imposed upon 
such board to examine and appl'ove or take necessary remedial action with 
reference to the receipts nnd disbursements shown by the books and records 
of the district hospital. M. S. 397.08 also provides that the hospital board 
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may agree to repay to the county any sums appropriated by the count.y 
board for the expense of operation of the hospital, subject to such terms as 
may be agreed upon. Section 397.101 makes provis ion for approval of re­
quests for annexation to the hospital district by both boards. 

Thus, it is apparent that the county commissioner, 8 S a member of the 
hospital board, will participate in the action of s uch board in considering 
and determining the l'cquil'cments for the construction, equipment and op­
eration of the hospita l and will also take a pUlt in the negotiations for and 
the making of an agreement with the county board as to repayment of 
certain sums approj>riated by the latter. As member of the county board, 
he would be called upon to consider and determine the necessity for ap­
propriations for the hospital and the amounts thereof, and to participate in 
negotiations leading up to and in the making of an agreement with the 
members of the hospital board for repayment of the appropriated sums of 
money referred to above. 

The rule relating to incompatibility in public office is stated in 15 
Dunnell's Digest, 3d Ed., Section 7995, as follows : 

"Incompatibility does not depend upon the physical inability of one 
person to di scharge the duties of both offices. The test is the character 
and relation of the offices; that is, whether the functions of the two are 
inherently inconsis tent and repugnant. If one is not subordinate to the 
other, and no necessary antagonism would result from an attempt 
of one person to discharge the duties of both offices, there is no in­
compatibility. Public offices are 'incompatible' when their functions are 
inconsistent, their performance resulting in antagonism and a conflict 
of duty, so that the incumbent of one cannot discharge with fidelity 
and propriety the duties of both . .... " 

When the foregoing facts and circumstances are tested against this 
rule, it becomes apparent that the office of clerk of the hospital board or of 
hospital board member and the office of county commissioner are incom­
patible, and we so hold. See in this connection opinion O. A. G. 358-A-3, 
August 10, 1951, copy enclosed. 

Chisago County Attorney. 
December 18, 1958. 

115 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney General. 

358-A-3 

County Commissioners' Expenses-Na tional Convention Cannot be paid by 
county. 
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Questions 

1. HIs the coun ty authorized to pay for lhe costs of a county com­
missioner joining the N'ltionnl Association of County Commissioners? 

2. jjls the county authorized to pay f or the expenses of a county 
commissioner attending the convention of the Nl.ltiona l Association of 
County Commiss ioners?" (Emphasis supplied.) 

Opinion 

M. S . A. 382.20, enacted by L. 1951, c. 322, provides in part: 

HSubd . 1. Any elective county officer may be l'eimbul'sed for ex­
penses inculTed in attending the annual convention of the state organ­
ization of such officers." 

M. S. A. 375.163, enacted by L. 1955, c. 364, provides: 

"The county board of any county may appropl'iute Qut of its gen­
eral fund money to pay the annual dues of the county for membership 
in the State Association of County Commissioners and the actual nec­
essary expense of delegates designated by t he county board to attend 
meetings of the league." (Emphasis supplied. ) 

See also opinion O. A. G. 124-B, February 3, 1956, copy enclosed. 

The above laws refer to state conventions. Pdor to these laws the 
A ttorney General's office had consistently ruled that members of the county 
board were not entitled to reimbursement for expenses incurred in attend­
ing the state convention of county commissioners. Sec opinions O. A. G. 
124b, J anum'y 3, 1940 m;d March 22, 1946, copies enclosed. The reasoning 
in these opinions is applicable to your question concerning national conven­
tions and without specific authorization by the legislature the county cannot 
pay the expenses outlined in your question, They are both answered in the 
negative. 

Mower County Attorney . 

March 5, 1958. 

116 

MILES LORD, 
A ttorney Genera l. 

JOHN F. CASEY, JR. 
Spec. Asst. Attorney General. 

124-B 

County Officers a nd E mployees-Hospitalization, etc., coverage under 1\1. S. 
471.61, as applied to various officers and employees. 
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Facts 

"Pursuant to M. S. A. 471.61 as amended by the Laws of 1955. 
Chapter 193, the Board of County Commissioners of Ramsey County 
insul'cd its officers and employees under a group insurance program 
covering life in surance, hospitalization and medical and surgical bene. 
fits effective January 1, 1957, whereby the County pays the premium 
for such insurance coverage. 

"The Board of County Commissioners intended to cover all omecrs 
and employees receiving at least hali of t heir earned income from the 
County or who devote at least half of their worki ng hours to County 
business." 

Questions 

"1. Having in mind your opinion dated August 23, 1950, directed 
to the Kandiyohi County Attorney relative to court reporters in u mul­
tiple county judicial district not being considel'ed employees of lhe 
county for the purposes of M. S. A. Section 471.61, Ramsey County be­
ing a single county judicial district, are the court reporters in a judicial 
district comprising Ramsey County considered as employees of the 
County so as to be automatically included in the insurance program? 

"2. The Ramsey County probalion officer and the employees of the 
Ramsey County Probation Office are appointed pursuant to M. S. A. 
Section 636.09 and Section 636.10 and are compensated pursuant to Sec­
tions 636.20 and 636.21. Are the Ramsey County Probat ion Officer and 
the employees of the Probation Office considered as employees of the 
County so as to be automatically included in the above insurance pro­
gram? 

113. The Ramsey County Home Schools are operated pursuant to 
M. S. A. Section 260.14. Are the employees of the Ramsey County Home 
Schools considered as employees of Ramsey County so as to be auto­
matically included in the above insurance program? 

"4. The Ramsey County Public Defender is appointed and com­
pensated pursuant to M. S. A. Section 611.13. Usually he is engaged in 
private law practice in addition to his du ties as public defender. Is the 
Ramsey County Public Defender considered such an officer 01' employee 
of Ramsey County so us to be automatically included in the above in­
surance program '! 

"5. The Clerk of Juvenile COUl't of Ramsey County is appointed 
and compensated pursuant to Chapter 653 of the Laws of Minnesota 
for 1951. Is the Clerk of Juvenile Court cons idered as an employee 01' 

officer of Ramsey County so as to be automaticully included in the above 
insurance program? 

1<6. The Ramsey County Examiner of Titles and his deputy arc 
appointed and compensated pursuant to M. S. A. Section 508.12. Are 
the Ramsey County Examiner of Titles and his deputy considered as 
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office rs or employees of Ramsey Coun ty so :l ~ lo be :lulomaticull y in­
eluded in t he above ins ura nce I))"ogram ? 

1;70. Arc the Ra msey Coun ty Probate J udge and l he Clerk of Ram­
sey County Proba te Court, who is appoin ted by the Ramsey County 
Probate Judge, s uch office r s or employees of Rumsey Count.y so as to 
be uutonultically included in t he a bove ins lII'a nce program ? 

"71.>. Is the Ramsey County Probate Cour t Reporte r s uch nn office r 
0 1' employee of Ramsey County so a s to be uulomaLica ll y included in 
t he above in ~ul"ance programs 1" 

Opinion 

In Ramsey County, di strict COUl' t l'epor te r s (L. 1923, c. 77, Section 1, 
amended by L. 1951, c. 542), county probation office rs (M. S. 636.09, 636.10, 
636.20), and the examiner of titles and his deputy (M. S. 508.12), cue ap· 
pointed and are removable by and at the disc retion of the judges of the 
district court who fix their compensation, s ubjec t in some cases to specific 
maximums, pnynble from county f unds. The di s trict judges have power of 
approval of appointments and removnl s by the probation oflice r of his depu­
ties, a ss istan ts and employees and their sahll'ies (1\1 . S. G3G.09, 636.10, 
636.20 ) . The clerk of juvenile COUl·t is appointed a nd remova ble for cause 
by the dis trict court j udge p res iding over the juvenile court ; and the cle rk 's 
salary, not exceeding $5500 pel' annum, is fi xed by t he board of county com­
missioners (L. 1051, c. 653; L. 1055, c. 703, Sect.ion 3) . The judges of the 
district court having the power of appoint ment and removal, such ap­
pointees are not county but state office rs . (Op. O. A. G. 141·D, March 25, 
1933, printed a s No. 682, H)34 Repor t .) Claseman v. Feeney, 211 Minn. 266, 
268, 300 N. W. 818, Mason's Minn. Dig. Section 2758. These appointees who 
pel'f01'm their duties at the direction and under the supervis ion of the court 
are not county officct's or employees within the meaning of M. S . 471.61, 
and the benefits therein provided are not ava ilable t o them. 

As to di strict court repor ter s, see Op. O. A. G. 129, August 23, 195G, 
June 24, 1931, July 7, 1943, and March 12, 1947. Cf. (129 ) June 24, 1931, 
PERAI. The same conclus ion applies to di strict court r eporte rs whether the 
district comprises one or more counties. Theref ore, t he r a tionale of our 
opinion of Augus t 23, 1956 is applicable. 

Similarly, t he public defender of Hum::iey County, an officer of the dis­
trict court, is not a county officer 0 1' employee within t he meaning of Sec­
t.ion 471.61. He, too , is appointed by lhe judges of the dis t rict court who fix 
his salary (1\1. S. 611 .13 ). He is not superviscd by the county board. Again , 
it is no t cont.rolling t hat his salar y is pa id wholly by the coun ty. Therefore 
Section 471.61 does no t appl y to the Ramsey Coun ty public defender. 

The Ramsey County home schools are opera ted under M. S. 260.14, 
which pl'ovides in part : 

IDis trict Court rcpo rtcrs arc m embers .of PERA .onl y bcclluse .of spcciu l provill ion conta ined 
in M.S. 353 .01. S ubd. 2. and o ri J( innting in L . 1933 . c. 374 . I I ( 1). 
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II * •• the pla ns, loca tion, equipment, and operation of the county 
home school shall in a ll CHses have t he approval of the judges of the 
di strict court. There s hall be a s uperintendent or ma tron , or both, ap4 
pointed for s uch home, who shall be probation officers of the juvenile 
court, and shall be 311))ointcd and removed by the di s trict judges. The 
s a laries of the s uperintendent, matron , and other em ployees shull be 
fixed by the judges of the dis trict cour t. s ubject to the approval of the 
county bOUl"d. '$ • » .. ( Emphasis supplied) 

The rat ionale s tated above in r ef erence to t he specified officer s a nd em­
ployees applies equally to employees of the Ramsey County home schools, 
in view of t he sta tutory powe rS of the dist rict court as emphas ized above. 
According ly. in my opinion they are not wi thin the purview of Section 
47 1.61. The benefits of that statute a re not ava ila ble to them. The leg isla­
t Ure may, of course, extend t he appl ica t ion of Sect ion 471.61:!. 

U pon a uthori ty of 01>. O. A. G. 331-B-l, August 31, 1944, that probate 
judges are public employees and county office r s wi t hin the meaning of the 
Public Employees Retirement Act (M. S. 353.01, Subd. 2), thi s office has 
l'u led 0, A, G, 347, June 13, 195G, tha t judges and employees of the probate 
court are wi t hin t he coverage and en titled to t he benefits provided by Sec­
tion 471.G1. This conclusion is si mila rl y a pplicable to the r eporter of t he 
probate court. 

Ram sey Coun ty Attorney, 

January 10, 1957. 

117 

MILES LORD, 
Attorney General . 

WILLIAM M. SERBINE, 
Spec. Ass t. Attorney Genel'ui. 

125-A-28 

Counties-County Board-County S uperintendent of Schools-Where office 
of count.y s uperintendent is termina ted by resolution of county board 
purs uant to L. 1957, c. 816. oflice is terminated as of cnd of t erm of in­
cumbent. n es ignation of incumbent s ubsequent to :ldoption of resolution 
and prior to end of term does not terminate oRice but creatcs vacancy in 
existing oftice which shall be filled by county bO<lrd by appointment for 
balance of term pursuant to 1\1 . S. 375.08. 

::c r , Hamsey County Civil Scr\' ice Lnw, L . 1!)S6, c. a55, I 6, wh ich p rov ides; " The undu lilfled 
llerv ice sha ll compri se: ••• (b ) J udges, ......... cxn miner lind Bssi!;tant ex uminer of titles, 
l)ublic defender, ....... clerk or 11I'Ohalc court'" ... '. ( I) District eourt a nd probate court 
)·CIXWt.ers, and o tllcers a nd <.--mplo)'ec,j o f coun t}' IJrolmt io n officC!!, COlm ty boy,;t' ( a rms , a n.1 
county g ir ls' school>! ," 
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Facts 

"Pursuant to the provisions of Chapter 816 of the Laws of Minne­
sotu for] 957 our Board of County Commissioners has adopted a reso­
lution providing for the t ermination of the office of county superintend­
ent of schools at the expiration of the present term of the incumbent 
of said oUice, that is, December 31, 1958. I t now appears that t he pres ­
ent incumbent of the oHicc may resign prior to the expiration of hi s 
term in order to accept other employment." 

Question 

"[In view of] the provi sions of th e statute quoted does the County 
Board have the authority to appoint someone to complete the ba lance 
of the present term 1" 

Opinion 

We a ssume that L. 1957, c. 816, is applicable to your county, Sec. 1 of 
s uch ac t provides : 

"The county board in a ny county having tcn or less common school 
dis tricts in operation and ha ving no unor ganized territory may by reso­
lution dul y adopted at least s ix months before the end of the term of 
office of the county superintendent of schools , declare the office termi­
nated as of the end of the term of the incumbent . If s uch resolution is 
adoptcd, no persoll s ha ll be elected or a ppointed to the office of county 
s lI))c rintendcnt of schools so long as s uch resolution r emains in effect. 
The county board by resolut ion adopted at leas t six months before the 
date of a ny general elect ion may r escind its a ction tcrminating the 
office. If such action is taken a coun ty superintendent of schools sha1l 
be elected at the next general election according to law." (Emphas is 
s upplicd.) 

You are apparenily a sking whether, in t he situation presented, t he 
office of county super intendent of schools will termina te at the time of 
resignation of the incumbent before the expiration of hi s t ermj and it would 
appear that it is the language of the act emphasized above t hat causes the 
question to arise. 

' Ve m·e of the opinion that implicit in the emphasized sentence is the 
phrase "from a nd after t he end of t he term of the incumbent," and t hat 
the firs t sentence of t he act means exactl y what it says. The manifest in_ 
tent of t he legislature was tha t the otnce itsel f would, pur suant to r esolu­
tion, only terminate as of lhe end of lhe term for which t he incumbent was 
duly elected pursuant to M. S. 382.01. The fact that t he r esolu tion must 
be dul y ado pted at least six months before the end of t he t erm of office 
would indicate t ha t the legislature des ired to provide suffic ient time in which 
to wind up the business of s ll ch office in an order ly mannel·. 

Becnusc the act contempla tes the termination of sllch oUice ut a specific 
prede tcrmined time, and because the reso lution in the ins tant situation pro-
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vides for termination of the office at a speci fic time in aeeol'dance thel'e­
with, it follows that resignation of the officeholder subsequent to adoption 
of the resolution and before that time has arrived will create a vacancy in 
the still existing office. See State v. Billberg; 131 Minn. 1, 154 N. 'V. 442, 
which holds that resignation of a county superintendent of schools during 
the term for which elected creates a vacancy in office. See also M. S. 351.02 
(2) . 

Pursuant to M. S. 375.08, s uch vacancy shall be filled by the county 
board by appointment and the person so appointed, after qualifying, holds 
the office for the remainder of the unexpired term. See also M. S. 382.02. 

Your question is therefore answered in t he affirmative. 

Sibley County Attorney. 
December 23, 1957. 

118 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR. 
Assistant Attorney General. 

399 

Counties-Contracting for Library Service-Pursuant to 1\1. S. 134.12, county 
board has discretion to contract with city in adjacent county to receive 
bookmobi1e service (rom such city even though there be a free public 
Ubrary in county. M. S. 375.33, Subd. 3. being now permissive, does not 
bar application of Section 134.12 in such situation. 

Facts 

"Our county is interested in establishing a county libl'ary system 
and in doing so, contracting with the city of Moorhead in Clay County 
for use of their service in connection with this system. Wilkin County 
has one city, Breckenridge, which a lready has its own library system 
but it is felt that between the city and county it would not be feas ible 
to establish a bookmobile system which is the primary purpose of set­
ting up this system. The city of MOOl'head and Clay County already 
have a bookmobile which is not being used full time and could be used 
in our county. It is my understanding that there have been a number 
of recent Attorney General opinions concerning these joint library sys­
tems and I am particularly interested in your opinion No. 285-B dated 
October 23, 1957. T would appl'eciate it if you could send me copies of 
these. 

HI do have one question, however, nnd that is with I'cgul"d Lo your 
opinion 285B dated November 10, 1939. In this opinion it was held that 
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the commissioners of the city [county] of Waseca could not contract 
for library service for their county through cities located outside of 
their county as long as a city within the county has a Hbrary system. 
ApparenUy the basis of this opinion was the wording of the statute 
which ex isted at that time and particulurly with the word 'shall' which 
was held to be mandatory. Apparently the wording of thi s stntute has 
now been changed and it now reads 'may' . • •• I would appreciate 
your feelings on it inasmuch as it would appeul' to me that the particu­
lar opinion would not be effective in view of the present wording of 
I he statute," 

Question 

Uncler present Minnesota statutes, may the Wilkin County Board con­
tract with the City of Moorhead, located in Clay County, to receive such 
city's bookmobile service, even though there is a free public library in Wil­
kin County? 

Opinion 

At the time OUI' op inion O. A. G. 285-B, November JO, 19;!9, was writ­
ten, M. S. 375.33, Subd. 3 (then coded as Muson's Minnesota Statutes of 
1027, Section 673, pur. 3) provided: 

"[f the l'e is u free pUblic library in the county, the boa rd of county 
commiss ioners shall contract with the board of directors of such library 
• • • for the use of s uch library by all res idents of the county 
• •• . " (Emphusis supplied.) 

The conclus ions reuched in the 1939 opinion, s upra, us well a s in our opin­
ion O. A. G. 285-B, March 6, 1942, we re hused on s uch mundatory lun­
guuge, H owever, M. S. 375.33, Subd. 3, was subsequently amended by L. 
] 943, c, 94, to change "s hall" to "may," and the statute now pl'ovides as 
follows : 

"If the re be a free public library in the county, t he county board 
muy contract with the board of directors of such library for the use of 
s uch library by residents of the county, and mny place the county li­
brary fund under the s upervis ion of s uch library board, to be spent by 
s uch board for the extension of the free use of the library to res idents 
of the county, If thel'e be more than one s uch free public library in the 
county the county bourd may contrad with one or all of s uch library 
boards for s uch free service if in its judgment advi sable." (EmphHs is 
supplied.) 

Manifestly , the changed language of the statute s upe rst'des the said two 
opinions in regl.ll'd to contracting with free public Iibmries for libl'ary serv­
ice to the county. 

M. S. 1:34.12 providt's : 

"Subdivis iull 1. Any board of directors ll1ay admit to the benefits 
of' its 1ibral'Y pel'sons not res iding within the municipality under regu­
lations nnd upon conditions as to payment and secu rity prescribed by it. 
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"Subd. 2. The board may contract with the county board of the 
coun t y in which the library is situated or the count y board of any adja. 
cent county, 01' with t he governing body o[ any neighboring town, city. 
or village, to loa n books of the library. eit her s ingly or in traveling 
libraries, 10 residents of the county. tow n, city, or village. 

"Subd. 3. Any s lich cou nty board or governing body mny contract 
with the board of directors of any free Imblie library for the use of the li­
brary by the residents of the county. town, city, 0 1' village who do not 
have t he use of a free library, upon the te rms and conditions as those 
g runted res idents of t he city or village where the li brary is located, 
and to pay s uch boa rd of directors an annual amount the refor. Any 
s uch coun ty board 01' governi ng body may es tabli sh a li brary fund by 
levying an a nnual tux of not more than two mills on the dollar of a ll 
taxable proper ty which is not al ready taxcd for the support of a ny free 
public library and all taxable propel'ty which is situatcd outside of any 
city 01' village in which is situated a free public libl'a r y." (Emphas is 
s upp lied.) 

Wilkin Coun ty is adjacent to Clay County, in which t he City of 1\1001'­

head is locuted. Therefore, on t he basis of Sect ion 134.12 a nd particularly 
Subd. 2 and 3 thcrcof, your quest ion is answered in the affirmative, taking 
into account the fuct thut Section 375.33, Subd. 3, is now pe rmissive rathe r 
than mundatory a nd thus docs not bar the app lication of Section 134.12 to 
t he insta nt situation. 

Pursuant to your request, we enclose herewith a copy of our opinion 
O. A. G. 2S5-B, Oclober 23, 1957, which, ulthollgh it does di scuss Sections 
375 .33 and 134 .12, deals pri ncipa ll y with the cr eation of joint libraries rat her 
tha n wi th se rvice contracts as in the present situation . 

Wilkin Coun ty Attorney. 

July 18, 1958. 

119 

MILES LORD, 
A ttorney Gener a l. 

O. T. BUNDLIE, .IR. 
A s~ i stant Attorney Gene t·al. 

285-B 

CounLies-!\'Iunicil)ulities-Hospital Districts-L. 1957, c. 64 0, Section 
1 construed. If re(luis ite voters in municipality s ig n refe rendum 
petition, election is held only in s uch municipality. lf adverse vote, 
county board may still create hos pital district com posed of two or more 
municipalities whose resolutions a re before it, provided that each mo· 
nicil)alit.y within proposed hospita l district. is conti guous t.o at least one 
of the othe r munici palitie!o; there in. 
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Fads 

The village of Adrian and s urrounding towmdlips have been consider­
ing the formation of a hospital distl'ict under L. 1957, c. 640, Section 1 
[coded 8. M. S. A. 397.05]. 

Ques tions 

"J. If the requis ite number of voters in any municipality sign a 
petition for an elecLion, then is the election held only in that munici­
pality Ol' is the election one involving the entire district? 

"2. If the election involves only the municipality and such vote is 
against forming a hospital district, then does this void the entit'c pro­
ceedings or may the County Board crea te a hospital district composed 
of the remaining municipalities? 

"3. If the County Board may create a district out of t he remain­
ing municipalities, then what would be the effect upon forming such 
district if the municipality voting against the district left the remainder 
not composed of contiguous territory?" 

Opinion 

L, 1957, c. 640, Section I, (Section 397.05) provides: 

"The board of County commissioners of any county, or two or 
morc boards of county commissioners acting jointly, may, when re­
quested so to do by resolutions of the governing bodies of two or more 
of the cities, villages and towns within the county or counties , by reso­
lution crcute a hospital district comprising the entire area of such 
citics, villages and towns, provided that no city, village or town shall 
be included therein unless it is contiguous to one or more of the others; 
and provided further that each resolution hereafter adopted requesting 
the cl'eation of such a district shall be published in the official news­
paper of the city, village or town concerned, and if within ten days 
aftcr such publication a petition shall be filed with the governing body, 
s igned by qualified electors of the city, village or town, equal in num­
bcl' to ten percent of the number of such electors voting at the last pre­
ccding election of officers thereof, requesting a referendum on the 
resolution, the same shall not become effective until approved by a 
majority of such qualified electors voting hereon at a gencral or special 
election," 

(1) Under thc statute, the governing body of a city, village or town 
may adopt a rcsolution request ing the county board to create a hospital 
district. This resolution must be published in the official newspaper of the 
municipality. It is effcctive ten days alter adoption and may then be pre­
sented to the county board. However, if a proper petition is filed with such 
governing body, signed by the requisite number of Qualified electors of such 
municipal ity, within such ten day period r equesting a l'efel'cndum on the 
I'esolution, then such l'e~olution cannot become effec,tive and hence cannot 
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be submitted to the county board until approved by a majority of the elec­
tors of such municipality voting thereon at a general or special election. 

Specifically answering your first question, the election is held only in 
such municipality and does not involve the entire contemplated district. 

(2) (3) The county board, when i t r eceives such resolutions from the 
governing bodies of two or more contiguous cities, villages and towns, may 
then by resolution create n hospital district comprising t he area of such 
municipalities. Manifestly. the county board cannot include a municipality 
within such hospital district if, due to failure of the local referendum, there 
is no resolution of the governing body of such municipality before it. But 
t hat does not mean the county board may not create such a hospital dis· 
trict comprised of the area of two or mOl'e municipalities whose resolu t ions 
are before it, provided that each municipality within such proposed hospital 
district is contiguous to at least one of the other municipalities t herein. 

Specifically answering your second and third questions, an adverse vote 
in one municipality does not void the entire proceedings so long as there 
are resolutions of at least two contiguous municipalities before the county 
board. If, by the said adverse vote, each remaining municipality is no t 
contiguous to one or more of the others, then it wou1d be impossible for 
the county board to create a hospital district under L . 1957, c. 640, Section 1. 

Nobles County Attorney. 

September 11, 1957. 

120 

MILES LORD, 
A ttorney General. 

O. T. BUNDLIE, JR., 
Assistant Attorney Gencl'a1. 

1001-B 

Counties-Hospitals under Section 376.01 et seq.-Construction of Addition 
Thereto-If federal funds will pay an costs of addition in excess of cost 
previously authorized by voters, no new election need be held to author­
ize expenditure of such additional fund s. Section 376.07. 

Section 376.08 is a pplicable to county hospital and authorizes maximum 
appropriation of $65,000 from general revenue fund yearly to a id in im · 
provement of hospitals in county. County board may transfer moneys 
from other county funds to aid in construction of hospita l addition with­
out s pecial authorization therefor by voters. Transfer of fund s and is­
suance of warrants discussed. Section 375.18, S ubd. 7. 

Facts 

"Clearwater County Memoria l Hospital desires to bui ld un addi. 
tion to their hospital and in accordance therewith an election was held 
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authorizing them to build s uch an addition at u s um not to exceed 
$75,000.00. This hospital was at one time owned jointly by t he Village 
of Bagley and the County of Clearwater but the village's interest was 
recently purchased by the County of Cleat'waler, and therefore, the 
hospital now belongs to the County of Clearwater and is operated by 
t he hospital board under u County Board Resolution. Under this reso­
lution a hospital improvement fund has been set up but as yet no pay­
ments have been made into this fund. The hospital cu rrent fund has 
approximately $25,000.00 in cash which could be used f Ol ' building this 
uddition . The hospita l board is desirous of finu1.lcing- this addition with. 
out the sllie of bonds if possible. Recently an application was made to 
Hill-Burton for federal aid and they imposed ce l'tuin requirements on 
t he building construction which will rai se the cost of the huilding over 
and above the $75,000.00 authorization before they would contribute 
any funds towurds thi s building." 

You ask certain questions which are answered seriatim: 

Quest ion 

1. "Will a new elect ion have to be held fOI' authorization by the 
vOLel'S t.o build an uddition that exceeds t heir prior approval of $75,-
000.00 if lIi11-Burton funds will provide payment of any excess over 
Hnd above the original $75,000.00 authorization?" 

Opinion 

It is OUI' understanding from discussing the matter with you over the 
telephone that at the time the voters authorized the construction of an 
add ition to the county hospita l pursuant to M. S. 376.04 , for "a sum not 
to exceed $75.000.00," it was not contemplated that federu l funds would be 
avai lable to aid in such project. Consequently, the voters could only have 
intended to authorize the county to obligate itself to the extcnt of $75,000 
fo r such uddition. Obviously, that portion of the total cost which is con­
tributed by a f ederal grant does not become a financ ial burden at' obliga­
tion of the county. See opinion O. A. G. 1001-B, May 18,1949, copy enclosed, 
which h olds that the language "at a cost not to exceed," included in the 
question submitted to the voters should be construed to mean only that 
portion of the tota l cost which the county is obligated to pay. 

If, thereforc, fcdcral funds will in fact pay all cos ts in excess of $75,000, 
no new election need be held . The county board will not, in such situation, 
be expending ally county funds in excc~s of $75,000 so as to require authol'i­
zation of the voters therefor in eithe l' of t he two fOl'm s !\ct forth in 1\1. S. 
376.07. This question is 1lnswel'ed in the negative. 

Question 

2. uDoes :Minnesota Statutes Annotated, Section 376.08, authorize 
the Bosl'd of County Commissioners to appl'opriate from the General 
Revenue Fund a sum no t exceeding $65,000.00 in each and evcry yeul' 
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fOI" hospital additions to 11 County Hospitnl cons tructed under lhe pro­
vis ions of M. S. A . Section 37G.02 ct seq ?" 

Opinion 

M. S . 376.08 provides in material part: 
"The board of county commiss ioners in any county in this state 

hav ing 30,000 inhabitants, or less, is hereby authorized to approprinte 
from the general revenue fund of s uch county a s um not exceeding 
$65,000 in anyone year to aid in the acquisit ion of lands for hospitnl 
purposes, the erec tion, cons truction, improveme nt, al te rations , equip­
me nt and maintcnnnce of hospitul s with in s uch county." (Emphas is 
s upp lied.) 

Our opinion O. A . G. 1001-B, Se ptembe r 20, 1950, also prin ted a s No. 
90 in the 1950 Report, copy e nclosed, held this section to be applicable to 
county hospitals constructed under t he provisions of Section 376.02 et seq. , 
thus superseding priolo opinions to the contrary. The attorney gene ral has 
consistently followed and affi rmed thi s constr uction of the statute ever s ince 
1950. See opinions O. A. C . .l 001-B, Septe mber 27, 1955, and O. A. C. 125-
8 - 17, Ma r ch 3 1, 1958, copies enclosed. 

The s tutute uuthorizcs u maximum appropriation of $65,000 p Cr yen!" 
from t he general revenue fund of the county to aid in the improvement of 
a nd a lterations to hospitals in the county, including the county hospital. 
Clearwater County contains less than 30,000 inhabitants. Therefor e, since 
t he construction of a n addition to the coun ty hospita l clearly constitutes an 
im provement thereof, thi s question is answe )'ed in the affirma tive. 

Ques tion 

3. "(a) May the county board tra nsf e r money from other county 
funds to the Hospi ta l Improvement Fund for the purpose of paying for 
the consh 'uction of s uch addit ion without specia l authorization f or s uch 
transf er by the voter s? 

(b) If so, what limi tat ions are there on s lich transfers by the 
coun ty board? II 

Opinion 

(u) M. S . 375 .18, Subd. 7, provides: 

"Each cOllnty board may transfer by unanimous vote any s UI'plus 
beyond the n eeds of t he current yea r in a ny county f und to a ny other 
such fund to s uppl y a deficiency therein, except in counties having 
over 75,000 inhabitants." 

This statute a nswers part (n) of your question in the affirma tive. See 
unalogous opinions O. A, C. 107-A-12, Janua r y 25, 1955 and August 9, 
1948, copies enclosed. The county board's vote must be unanimous , but t he re 
is no require ment that specia l authorization for such transf er be given by 
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t he voters . It is sufticicnt t.hat t he vo ters have previously authorized the 
cons tr uction of t he a dd it ion to the county hOfl pital pursua nt to M. S. 376.04. 

( b) Sec. a75.18, Subd. 7, provides t hat only moneys over and above the 
needs of the current year may be tra nsfen 'ed from one county fund to 
a nother . To that ex tent , for example, moneys in your Hospital Current 
Fund could be b 'ansferred to the Hospit al Improvement Fund for the pur­
pose of construct ing the hospital addition. The latter fund need not be 
entirely depleted before such t ransfer is made. See opinion of August 9, 
J 948, supra. 

Attention is also called to Section 376.02, which authorizes the county 
board to pay f or the construction and improvement of its hospital buildings 
"out of any moneys in the county treasury not otherwise appropriated." 
This statu te also aut horizes t he county board t o "issue t herefor the war­
rants or bonds of the coun ty in payment therefor." If necessary, the 
county's warrants for this purpose may be registered (see M. S. 386.31) 
or p rovision could be made for tempora ry loans or transfers between funds 
to pay the warrants ( see M. S. 386.32). 1f, of course, the county board fixes 
the t ime nnd terms of payment of its warrants , then the electors must 
a uthorize t heir issuance in the same manner as the issua nce of bonds. See 
M. S. 475.51, Subds. 2 and 3, and 476.58, Subd. I. 

Clearwater County Attorney. 
July 17, 1968. 

121 

MILES LORD, 
Attorney General. 

o. T. BUNDLIE, JR., 
Assistant Attorney General. 

126-A-27 

Counties- Hospital Districts-L. 1955. c. 400. L. 1957. c. 3. Any mileage 
and expenses to which county board members are entitled on account 
of official duties performed pursuant to L. 1955, c. 400 should be paid 
out of county general revenue fund and not out of special fund under 
c. 400, Section 3. 

Facts 

" Pursua nt to the provis ions of Chapter 400, Laws of Minnesota, 
1955, and Chapter 3, Laws of Minnesota , 1957, the Rice County Board 
of County Commissioners have been meeting from time to time for the 
purpose of proceeding with the construction and erection of a district 
hospital which is called Rice County Hospital District No. 1. The board 
has been meeting as a whole many times at special meetings." 
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Question 

"Should the mileage and expenses that the board has for these 
meetings be charged as against the general revenue fund of the County 
or as against the funds of Rice County Hospital Distr ict No.1 when 
the board meets to consider the various problems pertaining to the 
construction and erection of a community hospital pursuant to the 
above laws." 

Comment 

ult seems to me that as long as the County Board is acting as the 
County Board and is charged with the responsibil ity; that the same 
mi leage and expenses as allowed to the board in other special meetings 
of the board should be likewise allowed when they arc meeting as a 
board in regard to the district hospital problems, and that the expendi­
tUres so made should be taken from the revenue fund of the County 
because they are acting a s the County Board even though the effect of 
their meeting is to benefit primari ly the district rather than the County 
as a whole." 

Opinion 

L. 1955, c. 400 applies to certain counties and authorizes the creation 
of hospital disb 'icts therein and the construction, equipment nnd operation 
of district hospitals in such counties and the issuance of bonds in the financ­
ing thereof. Sec. 2 provides that the board of county commissione rs may 
create a hospita l distr ict; Sec. 3 empowers such board to authorize the con­
struction and equipment of a district hospital in such district to be oper­
ated under the supervis ion of a district hospital board appointed by the 
board of county commissioners. Said Section 3 then provides: 

"The expense of operation of any such hospital shall be paid fro m 
the revenues derived therefrom and, to the extent necessary, from ad 
valorem taxes to be levied solely upon the tuxable property situated 
within the district. All revenues so received and taxes so levied shall 
be segregated in a s pecial fund by the county treasurer and disbursed 
only upon orders s igned by the cha irman of the hospita l board and 
countersigned by the coun ty audi to r, pursua nt t o resolutions of said 
hospi ta l board. All contracts with reference to the construction, equip­
ment and operation of such hospi tal shall be npproved by the county 
board and executed in the same manner as othcr county contracts, and 
the county board shall at least annually examine and approve or take 
any necessary remedial action with reference to the receipts and dis­
bursements shown by the books and records of each dist rict hospital, 
and levy such tax in accordance with this section as may bc necessary 
for t he operation thereof in the succeeding year." (Emphasis supplied.) 

Sec. 4 provides that the construction and equipment of the district hos-
pital may be financed by the issuance of general obligation bonds and that 
proceedi ngs for their issuance shall be instituted and completed by the 
county board. 
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We construe t.he above quoted language of Section ::I to menn that not 
only 81'C the expenses of opcl'tltion of the dis trict hospital to be paid from 
the spec ial fund , bu t that such s pecial fu nd s hnll onl y be lI sed to pay s uch 
expenses of ope ration. 

I t will be obse rved that the power:, and du ties of t he county board 
under c. 400 re late to crention of the hospitnl di s t rict, the constrllct ion, the 
equipping and finan ci ng of the di :; tl'i ct hos pi tal, Hnd the appoi ntment of a 
di strict hospiul l board, and that the powers and (hi Li es of t he hospi tnl boanl 
are limi ted to t he operation of t he hos pital. Ma ni fes tl y. the mileage an d 
expenses of members of the county boanl in co nnec tion with the !lowel's 
and du t ies of t he ('Qunty b081'(1 arc not an "expense of operation" of the 
di stl'ict hospi tn l. 

We therefore concu r i n you I' views as expressed in t he forego ing com­
ment, and, cons is tent therewith, i t is OU I' opi nion that nny mileage and ex­
penses to which county board member s are entitled on accou nt of official 
duties performed by them under und purs uant to said c. 400, should be paid 
out of the gencnll revenue fund of the county nnd not out of the special 
fund authorized by Section 3 of said chaplcI'. 

Rice County Attorney, 

April 15, 1958. 

122 

MILES LORD, 
A ltol"lley Genera l. 

H ARLEY G. S WENSON, 
A ss islant A tlol'ney Genen:li. 

JOO I-B 

Counties-County Hus l)ituls under Sect ions 376.01-376.0G-" l\1aintenance of 
hos pit.ds" in Section :n6.08 does not include "operation of hOSI)itah;" 
within it s meaning . Such s tatute not aVllilablc to aplJropria le funds to 
aid in operation of county hos pital. Howc\'cr, warrants issued in con· 
nection with ollc r;'lting s lI ch count y hos pital arc geneml county obl iga­
tions. 

Facts 

"The Pine Coun ty Memorial Hospital located at Sandstone, Minn­
esota, is owned and operated by the County of Pine. The hosp ita l docs 
iU'\ banking a t the Sandstone State Bank, Sandstone, Minnesota. 

"On J all uary 31, ] 958, t he Sandstone State Ban k hcld unpaid reg'­
is tel'cd wa l'l'unts on the County Hos pital Operat ing Fund," 
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It is our undcl'Standing from prior opin ions to your coun ty that the 
said hospital was erected in accordance with the provisions of M. S. A. 
376.01-376.06, and this opinion is written on that assumption. 

You can attention to Section 376.08. 

Ques tions 

401. Under M. S. 370.08, does the word 'maintenance' mean that t he 
fun ds so nppropl'iated under t hat section can be used for the operation 
of the hospita l and the payment of outstanding registered hospital 
warrants on the County Hospital Operating Fund? 

"2. Arc the register ed warrants on t he County Hospital Operating 
Fund payable only from the revenue of the hospital , or are they the 
gencral obligations of the Cou nty of Pine 1" 

Opinion 

1. Section 376.08 Vl'ovides in material part: 

" The board of county commissioners in a ny county in ihis state 
having 30,000 inhabitants, or less, is hereby authodzed to appropriate 
from the general revenue fund of s uch county a sum not exceeding 
$65,000 in anyone yeaI' to :.tid in the acquis ition of lands for hospital 
purposes, ihe erect ion, const r uction, improvement, alterations, equip­
ment and Illl.lint e nl.lnc(' of hOSll itals within s uch couniy." (Emphasis sup­
plied.) 

Although ihe Altorney Genera l had pr()viou~l y held otherwise, ever 
s ince our opinion O. A. G. 1001-B, September 20, 1950, al so pr inted as No. 
90, 1950 RepOlt, copy e nclosed, it has been held that the quoted provisions 
of thi s section were upplicablc to ('ounty hospitals cons t l'ucted under the 
provisions of Sections 376,01-376.06, for the purposes mentioned therein. 
See opinion O. A. G, 1001-B, September 27, 1055, copy enclosed . 

One of the purposes me ntioned in ih is sec tion is "maintenance of hos­
pitals" , bu t there is no I'efcrencc to the <lope l'ution" of hospitals such as is 
found fUl·the r in Section 376.08 with regard to appropriations to a id a 
rehabilitation center and school for t he education and rehabilitation of 
crippled children and adults. If the legi slattll'c had intended t he quoted 
paragraph to include expenses of operat ion of such a hospital, it would h ave 
said so. 

\Ve are therefore of t he opin ion that the meaning of the word "ma i n~ 

tenance", in the context in which found, comes squarely within its definition 
as f ound in Black's Law Dictionary, Thil'd Edition, page 1143, a s follows: 

"Mnintenancc. The upkeep, 01' prcst'I'vill ~ the ('ond ition of IH'operty 
to be operated," (Emplw.s is s upplied) 

Since " maintenance of hos pilals" in Sect ion 376.08 does not include 
"operation of hosp ital s", we answer your firs t quest ion in the negative. 

2. Section 376.06 provides : 
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"The county board of any county having so purchased, erected a nd 
constructed buildings for hospital purposes may operate these buildings 
as such hospi tal, appoint a superintendent therefor fo r a term to be 
fixed by it, fix his salary. and at pleasure r emove him, prescribe his 
powers and duties, provide for the management and operation of the 
hos pitnl , and shaH operate. control, a nd ma nage the hospital. If the 
board determines that i t is in the interest of the public so to do, i t may 
appoint a hospital board of not less than three, nor more than nine 
members, who shall serve without compensation, and who shall be 
res ident freeholders of the county. Subject to its s upervision, t he county 
board Illay commit the care, ma nagement, and operation of the hospital 
to such hospi tal board and may provide f or the organization of such 
hospital board, its duties a nd t he du ties of the members thereof, and 
such furt her r egulat ion in reference thereto and to the management, 
operation, and control of the hospitnl as are propel', necessary, or de­
sirable . ••• II (Emphasis supplied ) 

There is no language therein or anywhere in Sections 376.01-06 r e­
quiring the expense of operation of the county hospital to be paid, either 
in whole or in part, from the revenues derived therefrom.' Therefore, since 
by law the county board is charged with the ultimate operation, control and 
management of the county hosp ital , warrants issued in the operation of the 
hospital are general county obligat ions and the county board is obliged to 
provide funds for their payments when necessary. 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
Assistant Attorney General. 

P ine County Attorney. 
March 31, 1958. 

123 

lOOI-B 

Drainage Ditches-Repairs-M. S. A. 106.471, S ubd. 2 (b), applies only to 
routine repairs made by board without petition. It does not authorize 
r epairs on ditch on county line but only when dit.ch or part thereof is 
within coun ty. Counly Board may not repair dit.ch on county line and 
each county con tribute $2,000 toward expense. 
You have called nttention to M. S. A. 106.471, Subd . 2 (b) 

Question 

"Where a judicial ditch system is on a county line and in need of 
repair does this allow each of the two count ies to spend $2000.00 on 

lSuch II.!! ili fuund. fur example. ill I 397.08 re lating 1.0 a district. hospital. 
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the repair or is the sum of $2000.00 considered in the aggregate to be 
spent by both counties?" 

Ollinion 

M. S. A. 106.471, Subd. 2 (b), Laws 1957, c . 329, Teads: 

"If the board find s that the estimated cost of such repairs w ill he 
less than $2,000, it may have such work done by day labor without ad­
verti sing for bids 01' entering into a contl'act therefor. The county hoard 
is limited in the expenditure of money therefore as herein provided. 
In one calendar year the boal'd shall not spend 0)' contract to be spent 
for repairs 01' maintenance on onc ditch sys tem a sum greater than 20 
percent orthe cost of construction thereof in that county, except a s pro­
vided in subdivision 4. In case there are suffic ient funds to the credit 
of the drainage system to make s uch repairs, s uch funds may be ex­
pended by the county board fo r such purpose without further assess­
ment." 

You will note that the reference to the county bourd i:s in the s ingular. 
Only one county board administers the law with reference to a repair. The 
board has authority under Subd. 2 (a) to maintain a ditch within t he county. 
This is not authority to the county board of one cou nty to maintain a ditch 
on the county line because that ditch lies i n two counties. It is my under­
standing that the county board may conduct thi s maintenance work under 
authority of paragraph (a) only when t he work of repair is confined to one 
county. 

It is my opmlon tha t the authority of the county board fou nd in Subd. 
2, paragraph (b) to spend $2,000 for maintenance of a drainage ditch r e­
lates to the work authorized in paragraph (a) of that section. You will notc 
that t he language is "If the board find s tha t the estimated cost of s uch 
repairs w ill be less than $2,000 ••• ". This language all refer s to what a 
s ingle county board may do. It is only one county board that is engaged in 
making these r epai rs. It is only when the ditch or the part of it to be re­
paired lies wit hin the coun ty t hat t he board may proceed. And it is only in 
those cases where the board is proceeding without a petition that the p ro­
visions of paragraph (b) apply. 

It is my opinion that your ques tion J'equ ires a negative answer. 

Repair proceedings may be conducted under Subd. 4. 

"(n) Upon the filing of <l petition by any parly 01' corporation, 
municipal or otherwise, intel'ested in or affected by a drainage system 
• * • with the clerk of the distr ict COUl't having jurisdiction over said 
ditch in the case of a drainage system affecting two or more counties, 
therein setting forth that the drainage system is out of repair, it shall 
be the duty of the · ., • clerk in t he case of a drainage system affecting 
two or more counties, to present the petition to the judge of the court 
within ten days from the filing thereof." (Emphasis added .) 
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Then follows a statement of the procedure. 

Norman County Attorney. 
May 16, 1957. 

MILES LORD, 
Attorney GeneruI. 

CHARLES E. HOUSTON 
Solicitor General. 

602-J 

124 

County Board-Drainage Proceedings. Bonrd member aUending board meeting 
or hearing under l\f. S. A. 106.011-106.661 el1titJed under 106.431. s ubd. 
I, as amended by L. 1957. c. 556, to $10 per day_ 

Facts 

"Laws 1957, Chapter 556 (3) provides in part that each of the 
county board shall be paid the sum of $10.00 per day fat' each day 
actually employed in drainage proceedings and for each day employed 
in the inspec tion of any drainage system, if appointed as a committee 
for that purpose. 

"A specia l session of the counlY board was ca lled fOt, the purpose of 
considering ditch proceedings 8ml a day wn f:> consumed in such hearing." 

Question 

uAre county board members entitled to a pel' diem of $10.00 for 
performing such service under Laws 1957, Chapter 556 (3)?" 

Opinion 

The genera! POWCl'S and duties of the board under the Minnesota Drain­
age Law eM. S. A. 106.011-106.661), are specified under 106.021, subd. I , a:s 
follows: 

UThe county bourds of the several counties, and the district courts 
'lI'e authorized to make all necessary orders for and cause to be con­
:stl'ucted and maintained public dl'ainnge sys tems; to deepen, widen, 
straighten, or change the channel or bed of any waterway following the 
genel'a! direction thel'eof, and when practical, terminating therein; to 
extend the same into or through any municipality for the purpose of 
securing a su itable outlet; and to construct all needed dikes, dams, and 
control works a nd power appliances, pumps, and pumping machinery," 
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Other provIsIons of the chapter prescribe specific duties of the board 
a nd either direct 01' authorize the hold ing of variolls types of hearings1 

before the board. 

There is no express reference to a "special sess ion" of the board. We 
therefore a ssume that the so·called "special sessions" (even though so 
designated by the board). are either hearings before or meetings of the 
board in the performance of its duties under the drainage law. 

L. 1957, c. 556 amended M. S. A. 106.431, Subd . 1 (L. 1947, c. 143, Sec. 
43), so that the portions thereof to which your letter I'elates now rend as 
follows : 

"The following fees and expenses shall be allowed and paid fot' 
se rvices rendel'ed unde r t hi s chapter: 

If '" •• 

"(3) Each member of the county board s hall be paid the sum of 
$10 pel' day for each day actually employed in drainage proceedings 
and for each day employed in the inspection of any drainage s ystem, 
if appointed as a committee for that PUI'pose, and in addition thereto, 
hi s actual and necessary expenses incurl'ed there in. S uch per diem shall 
be in addition to all sums and fees allowed by law." (Emphasis sup­
plied) 

A county commiss ionel' attending and participating in a meeting of, or 
hearing held befor e the board pursuant to the drainage law is manifestly 
employed in drainage proceedings, and being so employed he is entitled to 
compensation at the rale of $10 per day for each day actually employed, in 
addition to othe), compensation fixed and allowed by law. In this connection 
see O. A. C. 124-C, March 31 , 1922, printed as No. 138, 1922 Report, copy 
enclosed. 

Accordingly we answer your question in the affirmative. 

Sect ion 106.471, Subd. 2 provides that: 

"(a) ••• The board shall cause such drainage system to be an­
nually inspec ted, either by a committee the reof, 01' a ditch ins pector 
appointed by the board, • >I< » " 

Whe n 106.431, subd. I , clause (3) , as amended, is read in connection 
wi th the foregoing it becomes apparent tha t the expression "if appointed 
as a committee for that purpose" in 106.431, ha s r ef erence only to inspection 

l 'rhe fo llowing section;; I)rovide for heari ngs: 
]06.081, subd. 4 (Limitation of ~urvey) ; 106.10 1 ( Prl'iiminllry hearing ): 106.17 1 ( Final 
hea ring) : 106.241 (H earing on petition fo r recons ideration o f ot'de r e.;tablishin" ditch ): 
106.2!)J (Contractor's }lc tition for additional partisl paymcn ts ): 106.3 11 (Application for 
rcduction of co ntractor's bond): 106.331 (Engineer's reP'lrt upon comple tion of contract) ; 
106.471 ( Levy 'lf assessment for repairs, hearing thereon 'lptional with board ) ; 106.471. 
.jUbd. 4(a) IDnthlltge 8ylltem 'lut of I·epair. petition fot· examination, and rellort of e ngi­
neer) : 106.471. subd. 7(a) (Inc lus i'ln of added lands) ; 106.491 (Obstl"uction of ditch. order to 
Nhow cnuse fo r removal of obst ruction ) ; 106.492 (Altention in drainage !!yalem affecti ng 
t runk highway): 106.601. Ilubd. 2 nnd 4 (Improvement ot Jlublic drainage sys tem. petition 
by IIffectl'd res ident land owner); 106.611 (lmll fovcment of outle t ) : 106.521 (Petition 10r 
iUlCI"II]S): 106.53 1 ( Pe tition for use of existinp; ditch liS lin ou tle t) : 106 .66 1 (Diversion of 
d l"llin ugc) : 106.661 (Abnndonment of ditch ) . 
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of the drainage system :md that members of t he board, for services other 
than inspection, need not be appointed as a committee in order to be en­
t.itled to f ees undel' 10(1.4 :'11, Rubd. 1 :l S amended . 

Public Examiner. 
October 3, 1957. 

125 

MILES LORD, 
A ttorney General. 

HARLEY G. SWENSON, 
Assistant Attorney Genera1. 

124-C 

Payments to counties in lieu of taxes provided for by M. S. A. 97.49, Subd. 
3 to be paid by the Department of Conservation for lands acquired for 
certain wild life purposes construed to exclude payments upon trust 
fund and tax·forfeited lands so ~\cquired . 

. Facts 

41During the year 1953, the Stale of Minnesota by its Attorney 
General commenced an action against several parties including the 
County of Kanabec. This Helion was venued in Kanabec County and re­
lated to the condemnat ion of cer ta in lands in this County for state game 
refuge and public hunting grounds purposes. A breakdown of the acre­
age located in Kanabec County involved in those pl'oceedings is as 
follows : 

Total 

4844 .14 

640. 
810.44 

Hcres of tax forfeited land (We have been paid during 
the year 1953 in the sum of $8,809.00 by State \Var­
rant) 
acres of trust f und lands 
nc res of individually owned lallds purchased by State 

6294.58 acres 

"Since 1953, the County Board of Kanabec County has passed a 
resolution each year in accordance with Sec. 97.49 Minnesota Statutes, 
electing to take the 15c statutory payment made reference to therein 
for all of the acreage above set forth, except the 640 acres of trust fund 
lands. It has been and is the position of our county that we were entitled 
to 15c per acre on the 4844.14 acres since we interpre t the statute to 
r ead tha t the 15c payment shall not apply to tax forfeited lands when 
such f orfeited lands were not purcha.sed for game refuge and public 
hunting ground purposes. It appears clcar that these condemnation 
proceedings are included within the concep t 'condemnation proceedings' 
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since our Supreme Court in Minnesota Reports No. 167 page 456 stated 
-'The taking of land in condemnation proceedings is in a legal sense 
a purchase and sale and the vendee in the contract, being the equitable 
owner, must be considered as the vendor in such forced sale'. There is 
further no question but that the land in this county was purchased in 
this county for game refuge and public hunting grounds purposes since 
the proceedings are all entitled 'In the matter of the condemnation of 
certain lands for state game refuge and public hunting ground pur­
poses.' " 

Question 

"Would you please advise us as to whether or not we are correct 
in our position of asking for 15c per acre on 4844.14 acres of tax for­
feited lands and if we are correct in that position would you please 
advise us as to what we should do to effect payment?1I 

Opinion 

The only question is whether or not the county may be entitled to the 
optional payments provided in M. S. A. Section 97.49 in the case of tax~ 
forfeited lands condemned for game refuge and public hunting ground pur~ 
poses. M. S. A. Section 97.49, Subd. 3 provides: 

"Subd. 3. Not less than 50 percent of the moneys received from the 
sale of licenses to take small and big game by hunting and trapping, 
together with all income received from the sale of timber, hay stump~ 
age, right of way leases, home site and resort leases, or other special 
use permits of lands acquired for public hunting grounds and game 
refuges, shall be used for the acquisition and maintenance of public 
hunting grounds, game farms and game refuges, and the improvements 
of natural propagation and breeding grounds, or other game conserva~ 
tion uses: provided. however, that a s um equal to 35 percent of the gross 
receipts from all special use permits of these lands or 15 cents per acre 
on purchased land actually used for pUblic hunting grounds and game 
refuges shall be paid out of the game and fish fund annually to the 
county in which said lands are located, to be distributed by the county 
treasurer among the various funds of the county, the respective towns 
and school districts wherein such grounds and refuges lie, on the same 
basis as if the payments were received as taxes on such lands, payable 
in the current year, but this provision shall not apply to tax.forfeited 
or state trust fund lands or any other state lands not purchased for 
game refuge and public hunting ground purposes. The county board 
shall elect for the ensuing year whether to receive the 35 percent of the 
gross receipts or the 15 cents per acre as above provided and shall so 
notify the commissioner of conservation on or before January 1st of 
each year." (Emphasis added) 

A study of the foregoing subdivision leads to the conclusion that the 
use of the connective Hor" is in the disjunctive sense in enumerating the 
excluded categories and that therefore the county is not entitled to payments 
for lands acquired by the Department of Conservation coming within the 
following categories: (1) tax·forfeited lands, (2) state trust fund lands, (3) 
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any other s lale land not purchased for game refuge and public hunting 
ground purposes. These arc three separate a nd ci istinc t excluded classes . 

The pl'ovis ions of M. S. 1945, Section 97.49, Subd. :1 excluded from pay­
ment only s late trust lands . The present language to broaden t he exclusion 
to include tax-fol"feiled lands was added by L. 1953, Ch. 741, Sec. 38 F Item 
7 which al so added the op t ional plan of rece iving 15c PCI' a cr e on p urchased 
land . 

The moneys earmarked for the purposes of thi s s ubdivis ion are receipts 
from various sources resulting from lands " acquired" f or public hunting 
grounds and game refuges. The word "acquire" means to become the owner 
of property and in thi s subdivis ion I'Cf Cl'S to the lands that the Department 
of Conservation becomes the owner of for these purposes . To qualify for 
payment, two conditions must be met . First, the lands mus t be acquired, 
and, second, the lands acquired must not be in an excluded class. Here the 
lands were acquired but the second condition is not met . Lands which are 
tax-forfeited 01' state trust fund lands or any ot he r lands not purchased for 
game refu ge and pUblic hunting ground purposes a r e excluded. There is 
much land in the state acquired by the department fOI' other purposes than 
public hunting grounds and game r efuges. Conversely, t he re is much land 
in the s ta te that is used by the Department of Conservation fo r public hunt­
ing grounds and g ame r efuge purposes which is not acquired by the depart­
ment. Fot· example, pursuant to the pt'ovis ions of M. S . A. Section 282.01 the 
county board may by r esolution declare tax-forfeited lands class ified as con­
servation lands as suitable for be ing devoted to conservation uses and may 
s ubmi t s uch resolution to the Commiss ioner of Conservation who, after in­
vestig ation, may accept the same on behalf of the state for conservation 
purposes. This procedure, however, does not mean that the department has 
acquired ownership of these lands, for at a s ubsequent time the conservation 
use may be changed and the lands may be again sold and placed on the tax 
roll s. Such la nds are not acquired and are thercby cxc luded from coverage. 
Reading Section 97.49, Subd. 3 as a whole indicates an intenti.on on the part 
of the legis lature to compensate the counties for the loss of tax revenue 
which occurs in some ca ses when lands are acquired f or public hunting 
grounds and game r efuge purposes. Tax-forfeited and trust fund lands do 
not bring in tax revenue. 

This problem has been given very carefu l and lengthy consideration by 
thi s office, particula rly in view of the fact tha t you have indicated a con­
t rary conclusion, and I am not unmindful of the impol·tance of the question 
to various counties in the sta te. Hence, thel'e has been some delay in an­
swering your ques tion. However, we believe the conclusion herein expressed 
is the correct one, and this is in accord with the admini strative determina­
tion given t hereto. 

Kanabec County Attorney. 
January 6, 1958. 

MILES LORD, 
Attorney General 

MELVIN J. PETERSON, 
Deput y A ttOl·ney General. 

983-G 
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126 

Drainage-Lands assessed for benefits and used for residence purposes may 
drain the overflow from septic tanks into a IlUblic ditch. 

Facts 

"McLeod County Ditch No. 18, a tile ditch a s ol'iginully constructed 
mnny years ago, was intended to drain lands that were devoted ex­
clusively to agricu1tural purposes. 

"Now, however, t.here are area s of the land thnt was originally 
assessed for benefit on the ditch being platted and mnny homes are 
being constructed and the over-flow from the sep tic tanks of homes now 
constructed and many to be consh'uded is or will be drained into 
County Di tch No. 18." 

Questions 

"1. Can the County Boaro entirely prevent connecting the over­
flow of the septic tanks into the County Ditch? 

"2. If the Boal'<I can prevent thi s what powers do they have with 
regard thereto? 

"3. Since the land upon which the r esidences are cons tructed were 
originally assessed for benefits do the owners of such residences have 
the right to make slich connection with l'egard to the septic tank over­
flow without permission of the County Board ? 

"4. Would the County Board have the right to make any additional 
assessments against the owners of t he residences for the outlet for the 
septic tanks assuming that the lands on which the residences are lo­
cated w ere originally assessed 1" 

Opinion 

1. 1 assume that. the petition for the ditch stated that t.he proposed 
ditch would improve the public health. That is one purpose for which drain­
age ditches a re made. On the preliminary hearing, t he board 01' court must 
find from the evidence " that it will be of public benefit and }}romote the 
public health". M. S. A. 106.101. On t he final hearing, before the board or 
court establis hes the prol}Osed ditch, it must find from the evidence that it 
" willl}l"Omote the publ ic health". 106.201, Subd. 2. 

An opinion O. A. C. 148-A, November 9, 1948, of which u copy is en­
closed, stales "Althoug h ill this state it may, perhnps, be snid that the great­
est single lise Illude of drainage ditches is to enhance the value and utility of 
agricultural land, oy no meum; may it be said that s uch is the exclusive 
purpose of drainnge ditchel'l." 

In my opinion yOUI" fll 's t ques tion requires H negative ans wer. 
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2. The facts stated show no ground upon which the board may deny the 
use of the ditch to the owners of land assessed for benefits. I know of no 
statute which gives them that authority. 

3. This question is answered in the affirmative. 

4. The answer to the fourth question is uno". 

McLeod County Attorney. 
March 26, 1958. 

127 

MILES LORD, 
A ttol'ney General. 

CHARLES E. HOUSTON, 
Solicitor General. 

Bridges and Culverts-Road law and drainage law distinguished. 

Question 

602-H 

uDo the provisions of Section 160.241 l'equire the County Board to 
give to the adjoining landowner an approach culvert in every case where 
he does not have a reasonable access at the present time 1" 

You comment that 

IIWe have many s ituations in our county where approaches to ad­
joining land have been cut off by ditches and other means and no suit­
able approach provided. Must we now provide approaches under the pro­
visions of 160.241 in every case where t he landowner asks for it?H 

Opinion 

M. S. A., c. 160, relates to roads. Chap. 106 relates to drainage ditches. 
You will note upon reading Section 160.241 that it does not apply when 

the easement of access has been acquired. You will further notice that it 
applies where access is reasonably necessal'y for approach upon the high­
way from abutting land, So before the county board orders that suitable 
access shall be fUl'nished at public cost from land abutting a county l'oad or 
a county-state highway and a substantial culvert shall be installed on the 
request of the abutting owner, the county board must determine that the 
access and culvert are reasonably necessary for approach upon such highway 
from abutting land. Without such determination by the board, the expendi­
ture of public money for that purpose is unauthorized. I t is not the owner's 
application, but the board's determination on the application that brings the 
statute into play. 
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I consider that this section appli~s to !'oadl:! not involving drainage 
ditches. When drainage ditches are involved, the law relating to ditches, c. 
106, applies . In many ditch cases the landowner was paid damages which in­
cluded the cost of construction and maintenance of a crossing from the high­
way to the land. So we cannot pass upon the right of the landowner where 
a drainage ditch is involved without knowing the precise facts in r espect to 
his ca se. In some ditches, the crossings are specified as a part of the ditch 
job. In other cases it is the burden of the landowner to pay for his crossing 
because he was allowed damages for that very purpose. 

Wilkin County Attorney. 
October 9, 1958. 

128 

MILES LORD, 
Attorney General. 

CHARLES E. HOUSTON, 
Solicitor General. 

:l77-A-3 

Towns-Town Clerk-Town board cannot appoint a deputy town clerk. 
Issuance of town orders upon town clerk becoming mentally or physi­
cally disabled discussed. 

Facts 

"A Clerk of a Township has been disabled so that he is unable to 
recognize anyone or write his name. The township wishes to iss ue or­
ders in payment of road work which is going on at the present time." 

Questions 

"1. Can t he Town Board appoint a deputy Town Clerk to perform 
the duties of the Town Clerk? 

"2. Can the Town Board, in the absence of the Town Clerk, issue 
town orders in payment of township obligations?" 

Opinion 

1. No. The town board has no authority to appoint or employ a deputy 
clerk to perform the duties of a town c1erk. M. S. 367.12 authorizes the 
town clerk to appoint a deputy. This is the only authority fol' making such 
an appointment. 

2. M. S. 367.18 provides for the payment of audited and allowed town 
accounts by the town treasurer Hon the order of the town board signed by 
the chairman and countersigned by the clerk." The town board cannot dis­
pen~e with the requirement that the town clerk countersign the order, and 
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issue a valid order 01' warrant without t he sign<l ture of the cle rk (01' his 
duly appointed deputy) affixed t hereto. 

In connection with you r problem see opin ion O. A. G. 12E, November 
29, 1945, and February 8, 1952, copies enclosed. These opinions involved the 
physical and mental disability of a v illage assessor, a nd in each opinion it 
was suggested that if the a ssessor has so far lost his menta l faculties, that 
he is unable to appoint a deputy, the council may net as though there was 
actually a vacancy and appoint a s uccessor. In t he opinion of November 20, 
1945, supra, it was stated t hat the appointee wo uld be at least a de fa cto 
officer and that his acts as such would be valid. See Fulton v. Town of 
Andrea. 70 Minn. 445, 73 N. W. 256. 

Pine County Attorney. 

July 10, 1958. 

129 

MILES LORD, 
A ttorney General. 

HARLEY G. SWENSON, 
Ass istant Attorney General. 

442-B-l l 

Towns-Having village powers per M. S. 368.01-0fficial news paper mus t be 
a legal newspaper of genera l circulation in village-need not necessarily 
be published in county- M. S. A. 41 2.831 j 412.191, Subd. 4; 412.221, 
Subd.9. 

Facts 

"We are inquil'ing for the Town of Dennuu'k, Washington County, 
Minnesota, about which paper they may publish t he ir building regula· 
tions in. They are a town qualifying under M. S . A. 368.01 to enact a 
build ing regulation ordinance. There is no papel' publis hed in theil' 
Township. There is a paper genel'ully circulated in the Town published 
in H in a nother Coun ty. There is al so a paper of general circulation 
published in Washington County but this paper has vel'y litt1e cil'cula· 
tion in t his particular Township." 

Question 

"Can t he Town BOal'd designate the H papcl' as its official puper 
and IH'oceed to publi sh this, its first ordinance, in that paper? " 

Comment 

"Your opinions 441h, Ju ly 11th, 1950 and 277b·4, April 27th, 1949, 
noted under M. S. A. 412.831 would sugges t it but we sh ould appreciate 
your opinion." 
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Opinion 

You have informed us that the town of Denmal'k falls within the pur­
view of M. S. A. 368.01 which gives to s aid town certain village powers 
including those enumerated in M. S. A . 412.191, Subd. 4 and 412.221, Subd. 
29. You have reference to act ion by said town pursuant to 412.221, Subd. 29, 
authorizing zoning restrictions by ordinance. 

In an opinion O. A. G. 44 1-H, July 11, 1950. refe rred to in your letter, 
this office ruled that a town board acting pursuant to 412.221, Suhd. 29 
must comply with 412.191, Subd. 4, requiring publication of the zoning 
ordinance "once in the official newspaper." This office in t he other opinion 
referred to in your letter, O. A. G. 277-B-4, April 27, 1949, distinguished the 
present language of M. S. A. 412.831 , referring to "a legal newspa per of 
gener a l circulation in the village," under the village code from the language 
of the prior statute M. S. 412.22 which required that ordinances be "pub­
li s hed once in a newspa per in t he county, or, if there be none such, post it in 
three conspicuous places in the village." The aforementioned opinion ruled 
that the officia l newspaper of the village need not necessarily be one pub­
li shed in t he coun ty. but could be a legal newspaper published in another 
county but which has general ci rculation in t he viUage. This opinion applies 
equally well to towns having village powers and to the town's official news­
paper. The official newspaper of s uch a town must be a legal newspaper of 
general circulation in the town but not necessUl'ily published in the same 
county. If the paper published in H compl ies with the latter condition it may 
be designated the official newspaper of the town. Copies of the above opin· 
ions are enclosed. 

Denmark T ow n Attorneys. 

January 28, 1958. 

130 

MILES LORD, 
A ttorney General. 

JOHN F. CASEY, JR., 
Spec. Asst. Attorney General. 

277-H 

Tow ns- Ca rtways-On fnds s ubmitted, town board m ust es tablis h cartway 
a long section line over la nd of "A " to poin t of in te rsection with land of 
"B", but lacks a uthori ty to est abli sh o r extend cartway over t he bene­
fi ted land or "[(".- M. S. 163.15, Subd. I. 

Fads 

"B is the owner of the lands consi sting of more than 150 acres , 
which lands the proposed road will serve. A is the owner of t he pal'cel 
of land lying between B and t he County Road to the north. Said road 
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runs east and west. The proposed road would follow the section line as 
close as is feasible in vjew of the swamp or nearly lake area which is 
on the section line and according to former rulings by your office, the 
Town Boards are permitted under such circumstances to take the clos­
est feasible route adjacent to the section line in establishing such sec­
tion line road.'1 

You have also furni shed us with a sketch showing the proposed car t­
way and the lands over which the same will extend . A cop y of such sketch 
is attached thereto. 

Question 

"May the Township build all the way across the lands of A and up 
to the building site of B which is just one-half mile in length, this 
being authorized under said Chapter 8747" 

By way of comment you add the following : 

"The last paragl'aph of your opinion recites the proposition or t he 
theory that the cartway is a public road in which the public has a direct 
interest and it is not t o enable a land owner to obtain a private road to 
his own land to serve only his private purposes," 

Opinion 

As stated in our previous opinion, O. A. G. 379C-l (d), April 18, 1958, 
the mandatory aspect of that portion of M. S. 163.15, Subd. 1, which was 
added by L. 1957, c. 874, is that the town board, upon a petition meeting the 
specifications of this subdivision, shall estabHsh a cartway not more than 
one-half mile long on a section line II .... to serve a tract of land consisting 
of 150 acres or more · •• ". While Subd. 1 specifies that t he cartway shall 
be established on the section line, we concur in your view that there can be 
some deviation therefrom in order to secure a more feasible route. See State 
ex reI. Rose v. Town or Greenwood, 220 Minn. 608, 614, 20 N. W. 2d 346. 

Based on the fact s now submitted, it is our opinion that the town board, 
upon a proper petition, has the duty under 163.15, Subd. 1, to establish a 
cartway over the land of "A", substantially along the section line between 
sections 8 and 9, to t he point of intersection with the 167-acre tract of HB" 
in section 8 at the northeast corner t hereof . A cartway reaching such 167-
acre tract at that point will connect the land of "B", including his land in 
section 9, with the public road. Consequently, such cartway will 41serve" a 
t ract of land of the specified aCI'eage, and when t he board has established 
a cartway to the point of intersection as above indicated, it has fulfill ed the 
mandatory requirement of Subd, 1 and it has no furthel' duty thereunder. 
The statute does not require that the cartway must be extended for a full 
half-mile. 

You raise the fur ther question whether the board has authority under 
163,15, Subd, I, to extend the cartway over t he la nd of "B" to his building 
site, It should be observed that OllJ ' ('ul'tway statute (163.15, Subds. I, 2) 
contains no express pl'ovis ion for establishing curtways over the lands to be 
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benefited thereby. and it does not appear to us that it contains lnnguage 
from which authority to do $ 0 can be implied. Our search has revealed no 
decisions which hold or even suggest that its purpose is other than to afford 
access to or an outlet from lands over the land of others. 

]n view of the foregoing, and when it is also considered that town 
funds must be spent thereon, as provided by 163.15. Subds . 1 and 3, it is 
difficult to believe that the legislature intended to g runt authol'ity to a town 
board to establish or extend a cartway over benefited land to the buildings 
thereon on the petition of five voter s and town freeholders . It is bas ic law 
that public funds cannot be spent for private purposes, 13 Dunnell's Digest, 
3d Ed., Section 6585b. 

It is therefore our fUl· t her opinion that the town board lacks au t hori ty 
under 163.15, Subd. I, to establi sh a car tway over the land soug ht to be 
benefited I;y the cartway, i.e ., the land of "B" up to his building site. 

Regarding the statement in our previous opinion of April 18, 1958, to 
which the firs t paragraph of your comment relates, the word "over" s hould 
be substituted for the word "to" in the middle of the last paragraph so t hat 
such sentence reads : "It is not the purpose of 163.15 to enable a land owner 
to obtain a private road over h is own land to serve only his private purpose." 

Manifestly, under the facts submitted, the public will have the right to 
use the cartway up to the boundary of "B's " land. It is a public road to that 
point. From the boundary of uB's" land to his building site, any road would 
be a private road, to be buil t by HB" ut his own expense. 

Waseca County Attol'lley. 

May 12, 1958. 

131 

MILES LORD, 
Attorney Genera l. 

HARLEY G. SWENSON, 
Assis tant Attorney Genera l. 

377-B-l 

Curtways and 'fown Roads- Order es t.ablishing cartway or town road gives it 
legal existence. Presumed to exist until abandoned. Abandonment of road 
a fact quest.ion. Ro.ad may be opened when there is Jlublic need therefor. 

Facts 

I'On April 5, 1896, the supervisors of the Town of Rochester made 
an order establishing a purported cartway in said Town which was fil ed 
in the office of the Town Clerk on the 13th day of May, 1896. There is 
attached to thi s r equest for an opinion as Exhibit 'A', pages 79-82 of 
the records of the Town Clerk sllowing such Ol'dCl' a s sc t fOlth on his 
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records. We also have in our possession, affidavits showing the use of 
said purported cartway from about 1912 through 1929, copies of which 
are enclosed as Exhibits 'B' and 'C'. 

HThere is conflicting evidence as to whethcl' said cal'tway ever was 
used all the way through to the west end, so f Ol' t he purposes of t his 
opinion would you please assume as a fact that said cartway was never 
used over its enti r e length but only over a portion of its length . 

"On April 30, 1929, a petition was fil ed by more than eight voters 
of said Town to alter a nd widen said purported cartway to a 4-l'od road. 
This petition was fil ed June 19, 1929, in the office of the Cle rk of Town 
of Rochester. The supervisors of sa id Town s igneci a road order datet! 
Ju ly 20, 1929, in the office of the Town Clerk and fil ed by him August 
24, 1929, in the office of the County Audi tor of Olmsted County. There 
was nlso an award of damages made covering property t aken for such 
purported road. We are attaching herewith a s Exhibi t 'D', the said 
order of the supervisors of said Town of Rochester establishing said 
purported 4·rod road and as E xhibi t 'E' the award of damages a nd a s 
E xhibit 'F' the r elease of damages. 

liThe only work known to be done on said 1'oad at t he time of the 
proceedings to widen it, was that the brush was cleared so t hat the 
surveyor could survey. There has been no actua l construction work done 
on t his road since it was laid out. Since such t imc ccrtain homes have 
been bui lt near said purported road and at least two home owners have 
constructed fe nces across said purported road and along the section 
line which section line runs through the center of said purported road. 
There have no t been any homes 0 1' other substantial structures buil t on 
said road other than the above fences. 

"There are no records concerning the existence of said purported 
cartway 01' 4-rod road which have been fil ed in the office of the Register 
of Deeds of Olmsted County. Also, from an ordinary inspection of the 
area there is no apparent evidence at this time of existence of such 
road. Now, certain property owners abutting on the right-oi-way of 
said purported road as laid out, have requested the supervisors of said 
Town of Rochestel' to const ruct the road along the said purported right· 
of -way. Certain other land owners in the area abutting said purported 
4-rod Toad have objected to such construction." 

Questions 

" 1. Did a 2-rod cartway exist in the above mentioned situation 
up through the action to establish the 4-rod road? 

"2. Was said car tway properly altered to establish a 4-I'od 1'oad 
by the ac tion of the supervisors of the Town of Rochester in 1929? 

,j3, If a 4-1'00 l'ight~of-way was properly established by t he actioll 
of t he supervisol's of the Town of Roches tcr in 1929, upon the facts 
s ta ted above, has this 4-l'od I'oad as laid Ollt becn abandoned by non-usc 
in the intervening t imc? 
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114. If s uch 4-rod road has been properly laid out and never 
abandoned by non-usc, may the supervisors of the Town of Rochester 
at this t ime prollerly construct a r~ad acl'OSS the said 4-t'od road ns laid 
out?" 

Opinion 

1. C. S. 1894, Section 1832 provides in part that the town supervisors 
have power to lay outl public cRl'tways 2-rods wide upon the petition of five 
freeholders, and that the Town Clerk shall record any cartway so laid out 
with like effect as other roads are required to be r ecorded. Sec. 1820 pro­
vides that an order laying out any highway shaH he prima facie evidence of 
the regularity of the proceedings prior to the making of such order except 
in cases of timely ,appeal. 

Proceedings to establish roads are libentlly treated and statutes relat­
ing thereto are broadly construed. Anderson v. Board of Supervisors , 92 
Minn. 57, 59, 99 N. W. 420, 421. In addition to the effect given a road order 
by section 1820, it is the genera l rule that until the contrary appears it 
must be presumed that the s upervisors acted legally and that the order 
establishing a 1'0ad is a valid one. 25 Am. JUl'. " Highways", 356, Sees. 29, 30. 

The order of April 5, 1896 reads in pal·t as follows : 

" ••• it is therefore ordered and determined that a public cartway 
be and the same is hereby located and laid out and established according 
Lo the description last aforesaid, and it is hereby declared to be a public 
cartway 2-1'ods wide, the said description above given being the center 
of said public ca rtway." 

We therefore conclude that the order laid out and establ ished a 2-1'od 
cal'tway and gave it legal or paper existence. Once established and shown to 
exist, it is presumed that the road continues to ex ist until vacated by 
statutory proceedings 0 1' abandoned in the manner hereinafter discussed. 
See C. J. S. 1066, Sec. 130. 

2. M. M. S. 1927, Sec. 2583, s ubd. 1 (now M. S. 163.13). provided that 
"any town board may alter 01' vacate a tow n road or establish a new road 
in its tow n upon a petition of not less than eight voters· •• It. A document 
designated "final road order" orders and determines Hthat a road be and the 
same is hereby altered, luid out and established" according to the descrip­
tion the rein contained. Sec. 2583, subd. 7 (M. S. 163.13, subd. 7), like G. S. 
1894, Sec. 1820, provides that the orde r shall be prima facie evidence of the 
I'egularity of the pl'oceedings. 

In our opinion, again assuming the pl'oceedings to be regular, the 
Lown board had authority under Sec. 2583 to widen t he cartway so as to be 
a road 4-rods wide. I t would appear to be immaterial whether the cartway 
had been abandoned prior to 1929 inasmuch as the 1929 order "altered, laid 
out and established" a road. If an existing road or cartway was not thereby 
altered or widened to a 4-rod road, a new road 4-rods wide was. by such 

IM.S.A. 613.15. s lIbd. 1. now jlro\' idca that the town board may "estHbli !>h" II ca r tway. etc. 
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order, established, and s uch order was in conformance with Sec. 2583. The 
affidavits, Exhibits Band C, show that t he cartway has been used il'om 1912 
to 1929. However, we believe that s'}ch usc prior to the 1929 order is like­
wise immaterial. 

3. 'Vhethcl' there has been an abandonment of the 4-rod road is a 
question of fact. It is said that no mere non-user for any length of time will 
operate as an abandonment of a road. Parker v. City of Sf. Paul, 47 Minn. 
317,319,50 N. W. 901. But a s pointed out in Cily of Roches ter v. Roads ide 
Corporation, 211 Minn. 276,279,1 N. W. 2d, 36: 

.. ....... an estoppel arises where there is long continued nonuser by the 
municipality , together with the possess ion by private parties in good 
faith and in the belief that its use a s a s b 'eet has been abandoned, and 
the erection of valuable improvements thereon without objection from 
the municipali ty, which has knowledge thereof, so that to reclaim the 
land would result in great damage to those in possession." 

To work an estoppel in such cases the party asserting it must have 
been induced by the a cts of t.he municipality to believe that there was no 
road and must have changed his pos ition for the worse in reliance thereon. 
25 Am. JUl'. 412, H 3, Section 114. See al so State by Bur nquist v. Marcks, 228 
Minn. 129, 36 N. W. 2d, 594. In Rice v. Town of ' ''alcott, 64 Minn. 459, 461, 
67 N . W. 360, it wns said: 

" ••• If, for instance, the public has permitted the abutting 
owner to occupy a part of the street for an unreasonable length of 
time, and make substantial improvements thereon, such as the erection 
of buildings, it might, and probably would, be a case where the doc­
trine of estoppel by acquiescence should be applied; but we cnnnot hold 
that it should be a pplied in t he case at bar, where the improvements 
consisted merely of the erection of a farm fen ce and the cultivation of 
the In nd enclosed by it." 

Because of the fact question necessarily involved we cannot give n 
('ategorical answer to this question . 

4. The town boa rd, after a road has been laid out or es tnbli shed }>Ut·­

suant to statute, is not required to open it immediately, but may delay the 
opening until t here is 11 public need for the road; and in the determination 
of that need, it has a ra ther wide discretion. :Mere delay in opening a high­
way when public necd has not required its use does not constitute an 
abandonment thereof. 25 Am. JUl'. Section 113, 1957 Cum. Supp., P . 65. 

M. S . A. 163.15, subd. 3, now provides : 

"Any town board may expend road or bridge funds upon n legally 
established cartway the same as on town roads, if, in the judgment of 
such board, the p ublic interes ts require it; provided, that where any 
town board has refu sed to allocate fund s for the upkeep of n cartway, 
then, upon t he petition of ten taxpayers of the town, the town board 
shall present for the approval of t he voter s, after due notice, at the 
annual town meeting such petition fot' allocHtion of fund s, and nt such 
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town meeting the electors of the town shall allow or reject such 
petition. If the ma jority of those voting approve the petition for alloca­
tion of funds, the town hoard shall expend t he road and bridge fund s 
for such cartway." 

The firs t portion thereof authorizing the expenditure of road and bridge 
f unds appeared in M. M. S. 1927, Sect ion 2585, subd. 3; the balance of the 
present subdivision was added later. 

In our opinion t he board may at this time proceed to construct a nd 
open a road across the 4-1'od road as now laid out if t he board, in its dis­
cretion, believes t hat there is now reasonable public need f01' it. 

Any person specially affected who claims that the road has been 
abandoned has an opportunity to challenge the right of the board to now 
open such a road. Abandonment being a fact which mus t be proved, t he 
burden is on t he one who asserts abandonment to prove it by c1ear and 
satisfactory evidence. 39 C. J . S . 1066, Sec. 130. 

Rochester Town Attorneys. 
September 6, 1957. 

132 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assis tant Attorney General. 

377-B-l 

Townships-Cartways-Establishment-Town may not es tablish cartway 
under Sec. 163.15, Subdivisions 1 or 2. which begins in one township and 
ends in another township ; nor may the said two townships jointly es­
tablish such cartway under Sec. 163.15. M. S. 166.01 , et seq. is a pplicable 
in such s ituations. 

Facts 

liThe Townships of Munson and Wakcfield are adjoining townships 
having a common boundary which is the wes t boundary of ' Vakefield 
and the east boundary of Munson. Certain res idents of Munson Town­
ship, Stearns County, Minnesota, own more than five acres of land in 
said town. At least one of said residents, if not more, is t he owner in 
fee of more than five acres in said town. These res idents filed duplicate 
petitions with the Town Boards of Munson and Wakefield ask ing f or 
the establishment of a cartway orig inating at a County road in Wake­
field Township, thence crossing the line separating said towns a nd 
terminating in a peninsula of Cedar Island Lake in Munson Township. 
The cartway was to have a width of two rods as provided by Section 
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163.15. It may ue assumed that the pelition sought Lo comply with the 
provisions of Section 163.15 generally and es pecially Subdivis ion 2. The 
route of the proposed cadway does not at uny place f ol1ow the town 
line. The petitions, as sta ted before, were fil ed separately and approxi­
mately simultaneously with the two Boards. The venue of the petition 
is as follows: 

"State of Minnesota 
County of Stearns 

Township of 1\Iunson 
Township of Wakefield 

"For the purpose of thi s inquiry it may be assumed thnt the 
petitioners' land may not be reached from a public road excepting ovel' 
land of others. It may furth er be a ssumed that while the route of the 
carv.vay taken as a whole connects the lands of the petitioners with a 
public road, that it does not connect the land of the petitioners with a 
public road in Munson Township and since no part of the land of t he 
petitioners is in Wakefield Township the proposed cal·tway therefor does 
not connect the land of the petitioncrs with a public road in Wakefield 
Township." 

Ques tions 

Ill. Can the affected Town Boards of the two Towns be compelled 
to act in concert on the petition or petitions? 

"2. Can the Town Boards be compelled to act on the petition or 
petitions separately 1 

"3. Does either town have jurisdiction to establish the cal·tway 
petitioned for? 

"4. It is the duty of the towns cithcl' joinLly 01' separately to 
establish the cartway petitioned for? 

"5. Is the interpretation of Subdivis ion 2, Section 163.16 M. S., 
such that a cartway must be established by t he Town Boards actin~ either 
separately 0 1' jointly under t he above cond itions 1" 

Opinion 

For convenience, the foregoing quest.ions are answered together. 

While the language of M. S . 163.15, Subd. 1, is permi ss ive and it is dis­
cretionary with the town board whether it shall grant a proper petition 
thereunder (see Opinion O. A. G. 377-B-1, May 11, 1954, copy enclosed), the 
language of Sec. 163.16, Subd. 2, is mandatory. Thus, when a proper petition 
is presented to the town board for the establi shment of a cartway under the 
provisions of said Subd. 2, it is the duty of the town board to grant such 
petition. See opinion O. A. G. 377-B-l, November 15, 1951, copy enclosed, 
and the leading case of nose vs. Town of Greenwood, 220 Minn. 508, 20 
N. W. 2d, 346. 
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Do, then, the duplicnte petitions referred to in your submittetl facts 
meet the jurisdictiona l r equirements of t he statute so that Sec. 163.15, 
Subd. 2, is applicable? 

Sec. 163.15, Subd . 2, provides: 

"Any town board shall , on pe tition of the owner of a tract of land 
of not less than five acres in area, who has no access thereto except over 
the lands of 0111C I'S, es tablis h a cartway not more than two rods wide 
connec ting his land with a public ro'ld; and, if t he peti t ion contains a 
prayer therefo)', the order establishing s uch cartway may authorize the 
petitioner and his successors in interes t in the lands so connected with 
a public road to construct and maintain fen ces along or within the outer 
limiting lines of the cartway so es tabl ished; the amount of damages, if 
any, to be paid by the petitioner to the town before such cartway is 
opened." (Emphasis supplied) 

The proposed cartway would extend from petitioners' lands in one 
tow nship Lo a public road in another township. In order, therefore, for one 
of the said townsh ips to comply with the emphas ized portion of the statute 
quoted above, such township would have to es tabHsh a section of the cartway 
in another township a nd thus outside of its jurisdiction. The subdivision 
does not author ize a town to establi sh a cartway outside of its jurisdiction 
nor are we aware of any s tatutory authority for a town to expend its funds 
for the cons truction of a cartway in anothe)' town. See opinion O. A. G. 
377-B-l, November 18, 1954, copy enc1osed . Further, Rose vs. Town of Green· 
wood, supra, holds that a lthough the right to the establishment of a cart­
way l)etitioned f ol' under Sec. 163.15, Subd. 2, is governed by the provisions 
of that section, the proceedings to establi sh it should be had under Sec. 
163.13. It should be noted that Sec. 163.13 provides only for the estabHsh· 
ment of a r oad " in the town" and therefore pl'oceedings to es tablish the 
cartway outside of the town would be invalid. 

In the inst.an t situat ion, therefore, each town board could only establish 
the proposed cartway to i ts town line. Pursuant to the pe tition, Wakefield 
township would be a ttempt ing to establish a cartway from a public road to 
its town line and not to the lands of the petit ionel's, while Munson town· 
s hip would be attempting to establish a cartway from the lands of the 
petitioners to i ts town line and no t to a public road, neither of which cart· 
ways would be in accordance with the above quoted s tatute. There is no 
authoriza tion in Sec. 163.15, Subd. 2, for joint establishment of a cartway 
by two or more town boards. 

Nor does Sec. 163.16, Subd. 1, al>ply in the ins tant s ituation s ince 
Munson township could only establish the cartway to its town line and the 
petitioners, not being freeholders of 'Vakefi eld township, cannot valid ly 
pe tition such latte t· township under Subel. 1. 

Since the proposed cal'tway is incapable of being established pursuant 
to e ither Subd. 1 Ot' 2 of Sec. 163.15, you}' questions are a ll answered in the 
negative. Cf. Opinion O. A. C. 377-B-l, December 10, 1942, copy enclosed. 
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The legis lature, however, in M. S. 166.01, et seq., has specifically pro­
vided for the establishment of a cartway which begins in one township and 
ends in another . Under such act the petition is to be made to a Judge of the 
Dis trict Court of the County in which the land of the petitioner or petition­
CI'S is s itua ted and must meet t he r equirement.s of Secs. 16G.Ol and 166.02. 
An extmct of our lett er, O. A. C. 377-B-l, August II, 1952, is enclosed for 
your information. 

MILES LORD. 
Attorney General. 

O. T. BUNDLIE. JR.. 
Assistant Attorney Genera l. 

Wakefield and Munson Town Attorneys. 
October 9, 1057. 

133 

377-B-I 

Towns-Authority to Vote on Adoption of Zoning Res trictions- M. S. A . 
366.10 cons trued: Township located in center of county which borders 
on a coun ty containing ci ty of third class is a ut.hori zed t.o Collow pro­
cedure provided in Section 366.10. 

Facts 

"Pope Cou nty borders on Stearns County which contains a city of 
the third class. Whi te Bear Lake Township is s ituated in t he center of 
Pope County and does not border on a ny county con ta ining a city of 
the third class." 

Ques tions 

1. Il l s White Bear Lake Township aut horized under this section 
to follow the procedure set out in Section 366.10 and sections f ollowing 
f or the purpose of setting up zoning laws 111 

2. 1101' does the township concerned have to bonIer on the county 
containing a city of the third class ?" 

M. S. A. 3G6.10 provides in pertinent par t as f ollows : 
"The board of su pervisors of ally town in this state loca ted within 

a county having a population of marc than 450,000 and an assessed val­
uation, exclusive of money and credits, of ovcr $280,000,000, and the 
board of s uperv isors in any tow n of this state [1] bordering on any city 
of the first , second, third, fourth class or [2] located within a coun ty 
bordering on any county containing any city of the firs t , second, or third 
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class, is hereby authorized and empowered to submit to the legal voters 
at the town for their approval or rejection at any annual town meeting 
or at any special town meeting called for that purpose, the question a s 
to whether or not such board shall adopt building and zoning regula­
tions and restrictions in the town. * •• n (Emphasis and figures sup-
plied) . 

It is clear that the emphas ized port.ions of such statute authorize both a 
town board of any township bordering on any city and a town board of any 
township located anywhere within a county which borders on a county con­
taining a city of the first, second, or third cluss to submit to the town 
voters at an annual or special town meeting lhe quest ion of whethel' 0 1' nol 
building and zoning regulat ions and restrictions shll ll be adopted. 

Thus, under the facts submitted, your first ques tion is answered in t he 
affirmative and your second question is answered in the negative. 

Pope County Attorney. 
April 10. 1958. 

134 

MILES LORD. 
Attorney Genera1. 

O. T. BUNDLIE. JR.. 
Assistant Attorney Generul. 

44I-H 

Town Zoning-Eminent Domain-Hallisey County and St. I' au l aC(luis ition 
of siles for detention facilities ; Real estate acquired pursuant to L. 
1955, c. 353, either by eminent domain or purchase, is not subject to 
town zoning requirements. 

Facts 

" The City and County Detention and Workhouse Fucility Com­
mission of the City of Saint Paul and County of Ramsey contemplates 
its acquisition by purchase or condemnation of unimproved real es t.ute 
comprised of approximately 280 aeres in New Canada Township, within 
the confines of Ramsey County, Minnesota, and its development and usc 
of the same as the site of its proposed project, i.e., J oint City and 
County Detention Facilities and Join t City and County WOI'khouse Work 
Farm, authorized by Chapler 353, Sess ion Laws of Minnesota fO!' 1955. 

"Said Commi!sion's pertinent plan contemplates its erection of :.t 

main public tletention building and minor auxiliary buildings of suitable 
a.nd convent ional types within an area l'epresenting a comparatively 
small fracliona l part of said propo:wd s ite, and its developlllt!llt and usc 
of the remainder of the same for dairy and other ordinary iarm uses. 
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USaid New Canada Township. subsequent to the enactment of said 
Chapter 353, Session Laws of Minnesota for 1955, on the 5th day of 
April, 1956, enacted the New Canada Township Zoning Ordinance 
whereunder said proposed si te is embraced within F. Farm Residence 
District thcl'cby established. The said zoning ordinance makes particular 
provisions in the nature of restrictions upon use of land incorporated 
in said F. Farm Residence District under Article III of the same, which 
r eads a s follows : 

'F. Farm Residence District Use Regulations. 

' In a Farm Residence Distri ct, no building or land shall be used or 
divided and no building shall be erected, converted, or strllcturally 
altered, unless otherwise provided herein, except for one or more of the 
fol1owing uses: 

1. Any use permitted in the R-I Residence District. 

2. General Farming or gardening. 

3. Commercial greenhouses and nurseries. 

4. Permanent stands for the sa le of agricultural produces pro­
duced on the premises. (These stands to be constructed according to 
setback rules and )'eguJations) 

5. Stock rais ing and dairying. (Hog raising and handling shaH be 
in accordance with rules and regulations established by the lawful 
governing body.) 

6. Golf cou rses. 

7. Airports, cemeteries, mobile home parks, and gun clubs , any of 
which shall require a special permit to be issued by the lawful govern­
ing body,' 

"The said ordinance, by the above quoted and emphasized pro­
visions of the same, express ly permits IGenerai Farming or gardening' 
and IStock rai sing and dairying' in said F. Farm Residence District. 
The same contains no expressed provis ions either permitting or pro­
hibiting therein the type of project contemplated to be developed and 
operated by said Commiss ion on the proposed site." 

Ques tions 

" 1. If the proposed development and use of said site by said 
Commission, City and County for the proposed public detention and 
workfarlll purposes be prohibited by the terms of said New Canada 
Township Zoning Ordinance, could the Commission, City and County 
nevertheless proceed with said project by condem ning said site therefor 
by eminent domain proceedings :luthol"ized by sa id Chap tel' 353, Min­
nesota Session Laws 1955? 
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"2. In t he event t.ha t said New Canada Township Zoning Ordinance 
sha ll be found to provide, in tCl'll1t:1, for restrictions against t.he li se of 
said s ite for said public governmental purpose, may the same ncvcrthe· 
less be developed and used therefor by said Commission, City and 
County on the basis that s uch development. and use would l'epresent ex­
ceptions from t he operative effect of said Zoning Ordinance, despite the 
acquisition of t he said site by purchase, as distinguished from condem­
nation? 

"3. In the event of the acquisition of said site by said govern­
mental authorities by purchase as di stinguished from condemnation 
and the persistency of effective provisions res trict ing the development 
and use of the same fo r said public govel'nmental purpose, would it be 
feasible to remove such restrictions by s ubsequent condemnation pro­
ceeding? " 

Opinion 

L. 1955, c. 353, authol'izes the County of Ramsey and City of St. Paul 
to "Jointly acquire land f or, e rect, equip, fUl'Ili sh, maintain and opera te a 
joint city and county detention facility 01' f acilities, and joint city and 
county work house, work farm, or any combination of the foregoing to be 
used jointly by such county and city." (Sec. 1) The cost of acquiring a site 
therefore is to be shared equally between the county and t he city. (Sec. 2.) 
The land for the site may not. be acquired until the city council has author­
ized the issuance of bonds therefor, not exceed ing $650,000, pledging the 
full faith and credit of the city therefor, pursuant to Sec. 3. The establish­
ment of a commission to proceed with the e rection or acquisition of one or 
more of such facilities , to be appointed by the city cOllncil and the county 
board, is authorized when the governing bodies have determined t hat it is 
practicable to Jll'oceed with the erection 01' acquisition of one 01' more of 
s llch facilities. (Sec. 6.) Procedure fol' acquis ition of sales fol' the facilit ies 
is s pecified in Sec. 9, et seq. 

When the county board and the city council have approved plans for 
these facilities, as fOI'mulated by the commiss ion, the latter is required to 
select the necessary s ite or s ites and to contract for the acquis ition, by gift 
01' purchase, with the owners of the sites, subject to the ratification of the 
board and the council both as to location and price as reported by the com­
mission. If the governing bodies of t he city and t he county approve the 
s ite 01' s ites but di sapprove t he prices recommended therefor, the city 
council and county board are empowered to acquire the property by 
eminent doma in, s uch proceedings to be institu ted in the name of eithe r 
the city 01' the county as the govern ing- bodics thcreof may determine, sub­
ject to the provisions of Sec. 9, et seq. 

The zoning power of the Town of New Canada is contained in M. S. 
366.10 et seq. On April 15, 1956 (subsequent to the effective date of L. 1955, 
c . 353) the town board by ordinance purported to restrict the land in ques­
tion to "Farm Residence District" uses as in said ordinance defined. 
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The power of eminent domain is an inherent. a nd essentiftl attribute or 
prerogative of sovereignly. The fundamental idea upon which the right of 
eminent. domain I'es t~ is public necess ity. The taking of land in condemna­
tion 1H.'occedings is, in a legal sense, a purchuS(! and sale. The power must. 
of course, be exercised only for public purposes and uses. 6 Mason's Minn. 
Dunnell's Digest, Section 3013; Northern States Power Co. \'. Oslund, 236 
Minn. 135, 51 N. W. 2d 808. The powers granted by the statute to the city 
and county and to the commission, for the purposes stated in Sec. I, are 
governmental in nature as di st inguished from those proprietary. 

See a s to governmental powers: Bryant v. City of St. Paul, 33 Minn. 
289, 23 N. \V. 220 (Board of Health); Snider v. City of S t. Paul, 51 Minn. 
466 (city hall); S I. John v. City of St. Paul, 179 Minn. 12, 228 N. W. 170 
( bathing beach)j GuiJIkson v. McDonald, 62 Minn. 278, 64 N. W. 812 (lock­
up) j Miller v. Minneal)olis, 75 Minn. 131, 77 N. W. 788 (fire department). 
Included among the St. Paul cases are Dehn v. Brand Coal & Oil Co., 241 
Minn. 237, 63 N. W. 2d 6 (city dump ); Nissen v. Redelack and City of St. 
1:-8ul, 246 Minn. 83, 74 N. W. 2d 300 (swimming pool). 13 Mason's Dunnell's 
Minn. Digest, Section 6809 

A town is a political subdivision of the state (Great Northern Bridge 
Co. v. Finlayson, 133 Minn. 270, 158 N. W . 392), a par t of the state govern­
ment (Stor ti v. Town of Fayal, 194 Minn. 628, 631, 261 N. W. 463), created 
for the purposes of civ il administration ( Dosdall v. Olms ted Co., 30 Minn. 
96,14 N. W. 458) whose powers are derived solely from the legislature, and 
these powers may be enlarged a nd extended or abridged or enth'ely with­
drawn by legislative action. Bridgie v. Koochiching Co., 227 Minn . 230, 35 
N. W . 2d 537. 

In rt!fcl'cnce 10 s ites acquired for the purposes of L. 1965, c. 353, the 
t.own zoning requirements are superseded by that statute granting the 
powers of eminent domain a s therein provided. 68 Am. JUl'. HZoning", Sec­
tion 120, Note 4. See 8 McQuillin, "Municipal Corporations" Section 25.16. 

In Stale ". Allen , 158 Ohio St. 168, 107 N . E. 2d 346, it is stated that 
zoning rest rictions can nol apply to the state 01' a ny of it s agencies vested 
with l'igh t of eminent domain in use of land for public pu rposes, and hence 
n slate turnpike would not be invalid in passing through zoned territory a s 
cons tituting use in violation of zoning ordinances. See al so opinion of this 
office O. A. G. 817-F, October 2, 1944, copy enclosed. 

McIGnney v. High I:-oint, 237 N. C. 66, 74 S. E . 2d 440, declares: 

" In Decatur Park Dist. v. Becker, 1938, 368 Ill . 442, 14 N. E . 2d 
490, it was decided that a park dis trict organized by the legisla ture to 
establish parks and playgrounds was entitled to condemn certain lands 
Cor such purposes under its power of eminen t domain , notwithstanding 
the f act that a city zoning ordinance classified such land as 'A' residence 
property. 

HIn State ex reI. Helsel v. Board of County Commissioners, Ohio 
Com. PI. 1947, 79 N. E. 2d 698, 705, affirmed 1948, 88 Ohio App. 388, 78 



MUNICIPALITIES 321 

N. E. 2d 694, it is said lBoth principle and authority support the view 
that restrictions .in zoning ordinances of municipalities are ineffective 
to prevent the use of land by a county for the public purpose for which 
it has been appropriated.' See also Tim v. City of Long Branch, 135 
N. J . L. 649, 63 A. 2d 164, 171 A. L. R. 320, and Annotation, and Carron 
v. Board of Adjustment of J ersey City. 1951, 16 N. J . Super. 363, 83 A. 
2d 448." 

In accord is State v. Board of County Commissioners (Ohio), 79 N. E. 
2d 698, 706: 

"Both principle and authority support the view that l'estrictions in 
zoning ordinances of municipalities arc ineffective to prevent the usc 
of land by a county for the public purpose for which it has been ap­
propriated." 

Our conclusion that the town zoning restrictions are inapplicable to 
sites acquired for the purposes of L. 1955, c. 353, obtains whether such 
property is acquired by purchase or condemnation. 

Accordingly the first and second questions stated in your inquiry compel 
an affirmative answer. This disposition requires no answer to your third 
question. 

St. Paul Corporation Counsel. 
April 22, 1957. 

135 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBIN E, 
Spec. Ass t . Attorney General. 

817-F 

Villages-Formation-Place for holding elect-ions-Incorporation eledion 
must be held within area described in petition. M. S. A. 412.011, subel. 3. 
Election of 6rst village officers pursuant to Section 412.021 must be held 
within village limits. 

Your letter refers to M. S. A. 412.011, subd. 3, 112.021, subd. 1, and 
205.27 and presents these 

Facts 

"As attorneys for the Town of Oakdale which is in the process of 
submitting a petition to the County Board t o hold an election for incor­
poration we have cel·tain ques tions in connection with the place at 
which both the election to incorporate and the election for officers call 
be held . The present place of Town meeting and elections for the Town 
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of Oakdale has been in a fhe hall just. Rel 'OSS the Town line. This fire 
haH is not within the area prescribed in the petition." 

Questions 

"1. Can the County Board designate the fire hull as the place 
where the election to decide for 01" against incorporation can be held '!" 

"2. Can the Judges of election designate t he place of election for 
villnge offic ials outside of the new Village limits 1" 

Opinion 

1. M. S. A. 412.011, subd. 3, provides in material part : 

Hlf the petition complies with t he requirements of subdivis ion 2, 
the county board shall by resolution fix a day not less than 20 days nor 
more than 30 days after the passage of such resolution when an elec· 
tion s hall be held at a place designated by the county board within the 
area described in the Iletition." (Emphasis supplied) 

The statute is clear und unambiguous Oil its fuce. If, as you slate, the 
fire hall is not within the area descJ'ibed in the petition, the county board 
cannot designate it as the place for holding the incorporation election. 

2. M. S. A. 412.011 , subd. 4, provides that aiLer a favorable incorpora­
tion election, a document consisting of certified copies of the incorporation 
petition, the certificate of the judges of the election, and the resolution of 
the county board shall be filed by the county auditor with the Secretary of 
State as a public record; and that the incorporation shall be deemed com­
plete upon the da te of such filing. 

The village would accordingly be t hen in exis tence; and M. S. A. 205.27, 
to which you t'efer, a nd which permits certain towns to hold t heir elections 
within a designated area outside the township boundaries , would no longer 
be applicable. 

Section 412.021 then provides fol' a second election iOI' t he purpose of 
electing village officer s in the newly incorporated village. Subdivision 1 
thereof s pecifies only t hat the election judges shall fix a place for the 
holding of s uch election, but subd. 2 provides in part: 

" .. .. If the election occurs in the last four months of the year, no 
election shall be held in the village on the annual village election day 
that year, >:t $' . .. (Emphasis s upplied) 

and subd. 4 s lates that "The judges and clerks shall be governed in the 
conduct of the election, so fa r a s practicable, by the la ws regula ting t he 
annual "i11age election." 

1 am unaware of any s tulutol'Y prOVISion authori zing the hoMing of It 

villag'c elect ion anywhere other than with in the village limi ts. Indeed, it is 
at least implicit in Section 412.021, subd. 2, supra, as well as in Sections 
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205.03, 205.22, 205.25 and 212.29 et s<!q., thut a village election be held within 
its incorporated limits. 

We therefore also answer your second question in the negative. 

Oakdale Town Attorney. 

February 4, 1958. 
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MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
A ssistant A ttorney General. 

484-E-4 

Vi llages-Public Utilities Commission. Easement for access to and from 
well s hould run to and operate in favor of village rather than commis­
sion. Commission should execute contracts and other document.s relating 
to easement. M. S. 412.361, Subd. 1. 

Facts 

"The Village of Truman, Martin County. is organized unde r the 
regular village laws. At a special meeting of the village council on Dec. 
12, 1938, the council determined by motion to establish a Water, Light, 
Power and Building Commission, pursuant to Sections 1852 to 1860, 
both inclusive, of Mason's Minnesota Statutes for 1927, which are now 
incorporated in M. S. A. Sections 453.01 through perhaps 455.25. The 
Water & Light Commission has built a new well and to gain access to 
and from it they are anxious to obtain from the School Board an ease­
ment. It is, of course, a right in real estate and I am not clear as to 
whether or not the easement with its benefits and detriments should he 
executed by the council of the village 0 1' the commisison." 

Questions 

1. HShould this easement run and opel'ate in favor of the Commis­
sion or should it operate in favor of the village?" 

2. Should t he Commission rather than the village council execute 
t he easement? 

Opinion 

1. The new Minnesota village code, L. 1949, c. 119, effective July I, 
1949, is applicable to the Village of Truman, irrespective of the law under 
which it was originally incorporated. See M. S. 412.901. 
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Section III of said c. 119 (M. S. 412.921) provides that M. S. 468'o!-
468.10,455.23-466.26 shan not apply to villages. Section 110 thereof (412.-
911) expressly repealed 456.12 and 465.38. 

M. S. 412.321- 412.391, being Sections 39--49 of said c. 119, as amended, 
relates to utilities of the village. M. S. 412.331 reads as f ollows: 

U Any village may by ordinance expressly accepting the provisions 
of sections 412.331 to 412.391 establish a public utilities commission 
with the powers nnd du ties set out in those sections. Any water, light, 
power and building commission now in existence in any village shall 
hereafter operate as a public utilities commission under sections 412.321 
to 412.891." (Emphasis supplied) 

M. S. 412.361, Sub. 1, provides: 

"The commission shall have power to extend and to modify or re­
build any public utility and to do anything it deems necessary for its 
proper and efficient operation; and it may enter into necessary contracts 
for these purposes .• •• " (Emphasis supplied) 

An easement of the kind under consideration is, as you state, an interest 
in la nd. 6 Dun. Dig., 3rd Ed., Section 2861. It can be acquired by grant, Id. 
Section 2853, and it is within the power of t he village to acquire it under 
the powers contained in M. S. 412.211. If the proposed arrangement involves 
a monetary cons ideration to be paid to the school district, payment can, and 
undoubted ly will, be mude out of village funds, whether from the public 
utilities fund (Section 412.371) or otherwise. The utilities commission is 
but a department of t he village government and not a municipal corporation 
in its own right. There is no authority in M. S. 412.321-412.391 for the 
commission itself to possess any right, title or interest in land. 

Accordingly, it is our opinion that the easement should run to and 
operate in favor of the village. 

2. We assume you have reference in your second question to the execu­
tion of documents in connection with t he construction and use of the ease­
ment. The public utilities commission having the power to enter into con­
tracts for the purposes stated in 412.361, Subd. 1, should execute all con­
tl'acts and other documents r elating to t he easement. 

T ruman VilJage Attorneys. 
September 22, 1968. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney General. 

469-B-6 
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137 
Villages-Public Utilities Commission-Council cannot remove member at 

will but can remove for cause after hearing pursuant to notice. M. S. 
412.111; 412.321-412.391. Certain ~tatcments in opinion of Feb. 11, 
1936 (469b-6) modified. 

Facts 

"The Water, Lig ht, Power and Building Comm ission of the Village 
of Hibbing was created by Chapter 412, Minnesota Laws 1907 (M. S. 
453,01 to 453.07) now known as the Public Utili t ies Commission, 811d 

consists of three commissioners appointed by the Village Council, each 
member serving for a term of three years ." 

Ques tions 

1. "May the council remove a member of the Commiss ion at will 
and without a hearing if in its judgment the public welfare will be 
promoted thereby 1" 

2. "If the answer is 'No', may the counci l remove a member of t he 
Commission for cause shown after a hearing pursuant to notice 1" 

Opinion 

1. The leading case of ViII age of Chisholm v. Bergeron, 156 Minn. 276, 
194 N. W. 624, held that, notwit hstanding the provisions of M. S. 412.19, 
Subd. 17 (now r epealed), which gave t he village council power to remove 
a ny officer appointed or elected by the council when in its judg ment t he public 
welfare will be promoted thereby, the village council had no power or au­
thority to remove at will and without a hearing a member of the water, 
light, power and building commission. The court stated that a commission 
created pursuant to C. 412, L. 1907, was clearly intended to be a stable and 
independent department ot the vi llage government responsible only to the 
people and in no way under the supervision or control of the council. 

1\1. S. Gh. 412 was express ly repealed by L. 1949, c. 119, Section 110. As 
part of the New Village Code, the legisla t tll'e enacted M. S. A . 412.111, 
which reads in pertinent part as fo llows: 

" ••• The counci l may, except as otherwise provided, remove any 
appointive officer 01' employee when in its judgment the public wcHare 
will be promoted by the removal; but this IJroyis ion does not modify 
the laws relating to ••• members of a ••• public utilities commis­
s ion." (Emphasis supplied) 

The Village of Hibbing Water, Light, Power a nd Build ing Commiss ion 
was cr eated prior to the enactment of L. 1949, c. 119, Section 43 (M. S. A. 
412.331), which states in part: 
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II * • * Any water , light, power and building commission now in 
existence in any village s ha ll hereafte r operate as a pubHc utilitier-; 
commission under sections 412.321 to 412.1l91." (Emphas is s upplied) 

In addition, M. S. Sections 453.11 through 453.14 were not repealed by 
the New Village Code and still apply to the Village of Hibbing. The duties 
and powers of the commission enumerated in such statu tes and in Sections 
412.321 through 412.391 clearly emphas ize the legis lative intent to create a 
body free from any coercion or control by the village council. Furthermore, 
s uch statutes do not pl'ov ide for the ren10vul of any commission member by 
the vil1age council. 

Although t he ph rllse "in its judgment" contained in Section 412.111 
gives the council power of removal of appointive officers at will, it is seen 
from the statute that the legislature, recognir.i ng the independent status of 
the public utilities commission a nd the genel'al rule t ha t officers appointed 
for definite terms arc usuully subject to removal for cause only, followed t he 
Bergeron case, supra, by rendering the village council's power of removal 
at will inapplicable to any member of a public utilities commission. 

Your first question is therefore answered in the negative. 

2. The Bergeron case, supra, does not dispose of your second quest ion, 
for the court specifically stated therein (at p. 280) : 

" ••• 'Ve al'e not concerned with the question who may remove a 
member of a village waler, light, power and building commission for 
cause and upon a hearing. This was an attempted removal a t will and 
wi thout hearing, a nd we are satis fi ed that the v illagc council do not 
possess t he power to so remove respondents." 

Nor do Minnesota Statutes provide for 01' prohibit t he removal of a 
member of a village public utilities commission for cause. H owevel', M. S. A. 
412.211 states in part : 

"Every village shall be a municipal corporation having t he powcrs 
and rights and being subject to the duties of m~nicipal corpol'ations at 
common law." 

That a municipal {'orporation has the common-law power to }'emove 
a n officer from office for calise can not be doubted. McQuillin on Mun icipal 
Corporations (Srd Ed.), Section 12.230 states : 

"It is a common-law inc iden t of ull corporations to remove a CO l'­
pOl'ute officer from office fo r r easonable and j us t cause. Thi s doctrine 
has been settled ever s ince Lord Mansfield's judg-ntcnt in Rex v. Richard­
son. rn that case it was expressly held that t he power existed although 
it had not been g iven by charter , nor was it cla imed by prescrip tion. 
'We think' said the court 'that from the reason of the t hing, from the 
nature of the corporations and for the sake of order and government, 
this power is incident as much a s the power of making by-l aws.' 

" In the absence of eit hcl' expl'ess g runt or of expn~ ss or implied 
limitation of authority, a municipal cOl'poration, as ol'dinal'ily consti-
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tuted, possesses the inc idental power , to r emove corporate officers for 
cause, whether elected by it or by the people. Unless mentioned in the 
constitution, municipal officers arc corporate officers, and not constitu­
tional office)'s , and the power to remove such officers for just cause, 
whether so declared in the charter or applicable legislative act, or not, 
is inherent in nlunicipal corporations." 

'fhe fact that the officer is appointed for a fix ed te rm does not alter the 
rule that the municipa lity mny )'cmove him for cause. See McQuillin, Section 
12.232. 

The municipal corporation , of COUl'se, docs not act Hat la rge" but 
through its governing body, the counci l. McQuillin on Mun. Corp., Sec. 12.233 
states : 

"Ft'equently the powcr of removal or s uspens ion of municipal 
ofliccl's is given to the councilor govel'ning legislative body, and in the 
absence of law ves ting s uch powel' e lsewhere, it rcsts, it is generally 
held , with this agency." 

Furthermore, M. S. A. Section 412.34 1, Subd . ] , provides that the public 
utilities commiss ion shall consist of three members appointed by the coun­
cil; :Uld McQui ll in on Mun. Corp. Sec lion 12.231 holds the rule to be that, 
where the oflicer is gui lty of malfeasance or maladministration, it is within 
the apl>ointing power to remove him unless expressly prohibited by law. 
Althou gh M. S. A. 412.111 , supra, expressly excepts members of public 
utilities commiss ions from removal by the village COU11Ci! under such sec­
tion, the stutute relates only to the power of removal by the council at will 
and does not by its terms prohibit the removal of a member of such com­
miss ion for cause. Attention is al so ca lled to the Minnesota case of State v. 
State Board of Educat ion. 6 N. \V, (2d) 251, in which the court said at p. 
257: 

" (: o!< « The only effect of fi xing the tenure by s tatute is that the 
appointing power cannot, in such case, remove the official arbitrarily. 
but only for cause and afler due notice and hearing, (Citing cases) 

"As the h1W stood afte r repeal of Section 2969, t he legisla ture had 
fixed the term of office of t he commiss ioner of education at six years, 
Minn. St, ]941, Section 120.06, Mason St. 1927, Section 2962, but had 
neither expressly confelTed nor expressly withheld the power to remove. 
The legislature cannot, however, be held to have deprived the appoint­
ing power of its power to remove the commissioner fol' cnuse by merely 
fixing his term of office . • •• " 

I t should be kept in mind. however, t ha t the exercise of the power of 
removal for cause comprehends specific and defini te cha rges justifying ac­
t ion, with propel' notice given and a l'csonablc opportun ity to be heard, re­
sulting in a finding or judgment on the part of the council based on the 
evidence adduced, It is a Jlroceeding at least quasi-jud icia l in character, 
carried on in a judicial manner. What is a s ufficient cause for removal in 
each case is for the determination of the council, and McQuillin on Mun. 
Corp. Sec l ion ]2.234 defines usumcient cause" as follows : 
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II 'Sufficient cause,' or 'due cause,' means legal cause as distin­
gu ished from discretion, and is a cause which specifically relates to and 
affects the proper administration of the office involved. The cause as­
s ig ned must not be a mere whim or subterfuge, but must be of sub­
s tance, relating to the character, neglect of duty. or fi tness of the per­
son removed . I t must be reasonable; ••• u, 

Sec al so the leadi ng case of S tate ex r eI. Hart v. Common Council of City 
of Dulu th, 53 Minn. 238, wherein Justice Mi tchel1 reviewed on certiorari 
the a ction of the council in removing a fil' C commissioner for "cause"; M. S. 
Section 351.07 rela ting to a specific cause for removal ; and Section 351.02 
providing that every office sha11 become vacan t on t he happening of any of 
t he events enumemted therein. 

You r second question is therefore answered in the affirmative. To t he 
extent t.hat certain statements in our opinion O. A. G. 4G9·B-6, F ebruary 
11.1936, a copy of which you have, may be incons istent with the conclusions 
here in reached, s uch prior statements are hereby modified . 

Hibbing Village Attorney. 
January 17,1957 
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MILES LORD. 
Attorney General. 

O. T. BU NDLIE. JR. . 
Assis tant Attorney General. 

469-B-6 

Villages-Local ilnpro,'ements . Petition under 1\1. S. 429.03], S ubd. 1. 8S 

amended by L. 1955, c. 811 , Section I , need not be s igned by not less 
than 35% in frontage of the real property abutting on each street named 
in Iletit ion. 

Facts 

"A pe tition has been presented to the Village Council fo r the rnak· 
ing of loca l improvements cons is ting of tIle construction upon certain 
vi llage s trcets, of s torm sewcrs , curbs, gutters a nd street surfacing 
Jlul'sua nt to Minnesota Statutes , Sections 429.0 11 to 429.11 1. The streets 
named in t he petition arc an east-west s trcet 4 blocl<s long nnd 3 north­
south cross stJ'eets each 2 blocks long, 

"Thc owners of mOl'e than 35 pel' cent in frontage of the real pl'Op· 
crty abutting on a ll of the streets, except one cross s treet, have signed 
t1le petition. T he owncl'S of less t han 35 per cent in frontage of the r eal 
property abutting on olle of the cross st1'eets named in the petition have 
sig ned. 
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" On severnl of the s treets named in the pelition there arc one or 
more blocks for which none of the owners, or the owners of less than 
35 per cent in frontage, have signed, although cons ider ing the entire 
length of street, the owners of morc than 35 per cent in frontage have 
signed." 

Ques tions 

441. In determining the adequacy and legality of a peti t ion for local 
improvements to be made pursuant to l\<[inncsota Statutes, Sections 
429.011 to 429.111, mus t the petition be s ig ned by the owners of not less 
than 35 per cent in frontage of the real p l'operty abutting on each of t he 
streets named in the petition, or is it s ufficient if the petition is signed 
by the owners of not less than 35 p CI' cent in frontage of the a ggregate 
frontage on all s treets named in t he petition 7 

"2. 1n de termining the adequacy and legali ty of s uch a petition , 
mus t each blocl~ of every street named in the pet ition be sig ned for by 
t he owners of not less than 35 pcr cent in frontage of the rea l property 
abut ting on that por t ion of the street, or may one or more blocks 
of a s treet named in a petition be included in t he petition even though 
none of the owners of abutting real prope r ty within such block or blocks 
have signed the petition 7" 

Opinion 

1. T hose por t ions of M. S. 429.031, Subd. I, Illaterial to you r inquiry, 
now read a s f ollows : 

"The hearing may be adjourned from time to time a nd a resolution 
ordering the improvement may be adopted at any time within six 
months after the date of t.he hear ing by vote of a majority of all mem­
bers of the counci l whcn the improvement has been petitioned f Ol' by 
the owners of not less than 35 percen t in frontage of the real property 
abutting on [each street] the streets named in the petition as the lo­
ca t ion of the improvement. 'Vhen t11 cre has been no such pet ition, the 
resolu tion may be adopted only by vote of four-fifth s of a ll m embers 
of the council. '" II< '" " (Emphas is s upplied) 

This subdivis ion as orig inally enacled by L. 1953, c. 398, Section 3, con­
tained the words " each st reet" (see bracketed portion.) L. 1955, c. 811 , 
Section I, amended said Subd. 1 by striking out "each street" and inserting 
in lieu thereof t hc words we have emphas ized . By making this s ignificant. 
change, the legis la tul'e, wc think, cleu rly ind icated tha t a petition under 
the above s ubdivision need no longer be s igned by the owners of not less 
than 35 % in frontage of the rcal propcrty abutting on ('uch of the streets 
named in the petit ion. 

AccOl'd ing ly, it is ou t' 0pullon that a petition for local improvements 
pursuant to M. S. 429.011--429.111, need nol be s igned by the ow ners of not 
less t.han 35% in fl 'ontagc of t he real propel'ty abutt ing on elleh stree t 
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named in the petition and that it is sufficient if it is signed by the owners of 
not less than 35% in frontage of all of the streets named in the petition. 1 

2. What has been said above, we believe, is di spositive of your second 
question. In view of the change in the wording of said Subd . 1 to which 
we have a lluded, portions or blocks of streets may be included in an im­
provement proceeding by majority vote of the council even thoug h none of 
t he owners of lands abutting thereon has signed the petition i provided, of 
course, that the aggregate owners of not less than 35 % of the property 
abutting aU of the streets named in the petition as the location of the im­
provement have sig ned such petition. 

See in this connection "The New Minnesota Improvement-Assessment 
Procedure", 38 Minn. Law Rev. 582, 586. 

Caledonia Vi llage Attorney. 
June 9, 1958. 

139 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Ass istant Attorney General. 

396-G-7 

Village cou ncil meetings-Exclus ion of public from informa l discussion of 
village bus iness by individua l council members at other than a "regu­
lar" or "special" meeting is not prohibited by 1\1. S. 1953, Sec. 412.191 , 
Subd.2. 

Facts 

"The Village Council of the Village of Bloomington has asked for 
the construction of one sentence of M. S. A. 412.191, subdivision 2, 
which }'eads as fo llows: 'All meetings of the council s hall be open to 
the public· ... 

Questions 

"(1) May the Council members meet fol' informal discussions of 
Village business and bar t he press and the public from such discussion 
sess ions providing that no ofl'icia l action of the Council is taken at such 
sess ions ? 

"(2) May the Village COll llCi l a t u regular meeting adjourn illto 
un executive sess ion for discussion and bar the press and public from 

l We have not ovedooked Flynn v. City or Worth ill llwn et a l .. li7 Minn . 28, 224 N. W. 2f,~ . 
However, in view or th e present lungunge o r 429.031. SulHl.. I . the difference in the wor,ling 
of the s tatutes in volved. an d the dis tinction the court mnkC!! in th i" case betwl,."Cn a II trC(:t 
and an alley, W(' do not feel th llt th i~ cage (involvin g fi n fl]\ey~ ha~ Imy heRring on the 
matte r here con~ idcred. 
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that discussion providing that no officia l action is taken at that execu­
tive sess ion? 

"(3) May the Village Manager meet with the member s of the Coun­
cil for discussion of administmtive policies and personnel and bar the 
press a nd public from such sessions providing that no action is taken 
at such sess ion? " 

Opinion 

M. S. A. 412.191, Subd. 2 provides in part : 

"Regular meetings of the council s hall be held at such t imes a nd 
places as may be prescribed by its rules. Special meetings may be 
ca lled by the mayor or by any two member s of t he council by writing 
filed with the clerk who s hall then mail a notice to a ll member s of the 
t ime and place of meeting at least one day before the meeting. The 
mayor or, in his absence, the acting mayor, shall preside. All meetings 
of the council shall be open to the public. >;< * * ." (Emphasis supplied) 

Your question t urns on whether such meetings are " meetings of the 
council" within the purview of the s tatute refcl'l'ed to above. 

McQuillin, Municipal Corporations, 3rd Ed., Sec. 13.07 states: 

II » • >l< The fundamental pl'inciple is that the affail's of a corpor­
a te body can be transacted only at a valid corporate meeting. Its legis­
la t ive and discl'etionary powers can be exercised only by the coming 
together of the members who compose it, or t hose who al'e its duly 
constituted representatives-the legal corporate authorities-and its 
purposes or will can be expressed only by acts or votes embodied in 
~ome distinct and definite form. The existence of the council or govern­
ing body is as a board of entity, and the members thereof can do no 
valid act except as a board. In short, the general legal rule is t hat, to 
bind the municipali ty, the council or legislative body must be duly as­
sembled and act in the mode prescribed by the law of its creation, evi­
denced by an order ente red of record, a nd such act, if legislH t ive in charac­
te t·, must ordinari ly be by ordinance, by- law or resolution, or something 
equivalent thereto." 

Almost the same question came before t he F lorida cour t in Turk v. 
Uichard, 47 So. (2d) 543, and the court said on page 544: 

" (> ... '" Unless, therefore, t he members of the council formally 
come toge ther, in t he manner required by law, for t he purpose of joint dis­
cuss ion, decision and action with respect to municipa l affairs there can 
be no 'meeting' of t his governing body, within the legally accepted 
sense of the term, for the individual or separa te acts of a member or 
the unofficial ag reements of all 01' a part of the members of the council 
are ineffectual a nd without binding force; joint, official deliberation and 
action as provided by law being essential to give validity to the acts 
of the council. See 62 C. J . S., Municipal Corporations, Sec. 391, page 
749, and cases cited; 37 Am. JUl'. 669, Municipal Corporations, Sec. 54 
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and cases citedj McQuillin Municipal Corporations, 2d Ed., Vol. 3, Sec. 
1279, p. 1134. 

"The rule beinG' plain as to what is necessary to constitute a imeet­
ing' under the law pertaining to municipal corporations, i t must be 
assumed that when the legislature of the state enacted a statute pro­
viding t hat 'all meet ings of any city or town council" " " of any city 
or town * • " shall be held open to the public of any such city 01' 

town · " " , it hud knowledge of the general law pertaining to munici­
pal corporations and intended the term 'u ll meeti ngs' to have 1'efe1'­
cnce only to such formal a ssemblages of t he council s itting as a jOillt 
deliberative body as were l'Cquil'cd or authorized by law to be held for 
the transaction of official municipal busincssj f or at no other type of 
gathering, whether attended by aU or only some of the members of the 
city council, could a ny forma l action be taken or agreement be made 
t hat could officially bind t he municipal corporation, or the individual 
members of the council, and hence such a gathering would not consti­
tute a 'meeting' of the council." 

Mcquillin, 1\funicipnl Corporations, 3rd Ed., Sec. 13.08: 

"Corporate meetings may be (1) regular or stated, (2) special or 
called, and (3) adjourned. Regular or stated meetings a re usually pre­
scribed by charter. They are sometimes provided for by ordinance, reso­
lution, or motion, under legal authority. Special or ca lled meetings are 
convened by the mayor 01· ch ief executive of the corporation, the pre­
s iding officer of the corporate body, or in some other definite way, on 
due not ice to all of the members." 

The state legisla ture has provided that "Regular meetings of the coun~ 
cit shall be held at such times a nd places as may be prescribed by its rules," 
and "Specia l meetings may be called by the mayor or by any two mem­
bers of the council by writing fi led with the clerk who shall then mail a 
notice to all members of the time and place of meet ing at Jeast one day 
before the meeting." 

McQui llin, Municipal Corporations , 3rd Ed., Sec. 13.37 states: 

II * ... * Requi rements as to the calling of special meetings are 
gencrally held mandatory and jurisdictional, and in case of failure to 
obscrve them, especia lly in the absence of notice as prescribed, the 
legislative body has no power to transact business." 

It appears that if the only defect is failure to g ive notice, a ll the coun­
ci l members can waive this by nIl of them being present and participating 
in said meeting. State v. Smith, 22 Minn. 218; opinions O. A. G. 471-E, 
April 8, 1946, April 25, 1938, copies enclosed. The right of a council mem­
ber to receive notice is not like the right of public hearing. The former is 
persona] and can be waived by the person whi le the latter belongs to the 
public. 

The gatherings outlined in your first and third questions are not meet­
ings within the purview of M. S. A. 412.191 and th us are not prohibited by 
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law. As to your second question, Mcquillin, )Hunicipal Corporations, 3rd 
Ed., Sec. 13.38 states: 

IIIn the absence of prOVISIon to the contrary, when a regular or 
stated or called corporate meeting is once duly organized at the time 
and place appointed i t possesses t he incidental power to adjourn to a 
future time. And after such adjournment no legal action can be taken 
by the meeting .• * • . " 

Thus, the so-called executive sessions a re not council meetings within 
t he purview of the statutory prohibition because they t ake place between 
the adjourned regular sess ion and recommencement of the meeting. 

It appears the legislature intended t hat conduct of village business by 
the council shall be subject to public observation. The spirit of such legis­
lat ion is that under the democratic process council decisions are to be 
reached af ter f ree and open discussion, debate and clash of opinion. The 
public should have a l'ight to know not just t he decisions of the council­
their yeas and nays-but also the council members' reasoning and opinions 
t hereon. While t here may be certain decis ions in some limi ted areas which 
might be better reachcd without public discussion, t he broader public in ter­
est in observation of the conduct of public officials would seem to be the 
overriding considerat ion. There is noth ing in the law which would prevent 
individual council members f rom engaging in casual or occasional discus­
sion of public business with all or some other members. The individual mem­
bers have the right of free speech along with the l'est of t he community. 
The village manager has many problems on the administrative level for 
which an informal discussion might be in the public interest. 

The Utah Supreme Court in Acord v. Booth, 03 Pac. 734, 33 Utah 279, 
held that a statute l'equil'ing a council to "sit with open doors" requi red 
that the public could llot be excluded when the council chose to sit as a 
"committee of the whole." On page 734 of t he Pacific reporter, it is stated: 

" * * * The purpose [of the statute] was not that the public might 
know how the vote stood, but the purpose evidently was that the pub­
lic might know what the coullci lmen thought about t he matters in case 
they expressed an opinion upon them. Moreover, the public have the 
right to know just what public business is being considered, a nd by 
whom and to what extent it is discussed. These discussions and delib­
erations could t hus all be taken up in committee of the whole, and the 
public be excluded from the very proceedings which t he statute in­
tended should be conducted with open dool's." 

Your request has limited this opinion to whether certain conduct is pro­
hibited by law. While the conduct involved does not violate the letter of the 
law it does raise doubts as to the violation of its spirit. Public officials 
should avo id any appearance of circumventing the democratic processes. 
It should be noted that the ent irc question is discussed in some detail in a 
recent book, "The People's Right to Know" by Harold L. Cross, with par-
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ticular r eference to pages 184 to t94. All your l:I peci fic quest ions are an­
swered in the affirmative. 

Bloomington Village Attorney. 

February 13, 1957. 

140 

M ILES LORD, 
Attorney Genera l. 

JOHN F. CASEY, JR., 
Spec. Asst. Attorney General. 

471-E 

Villages-Optional Plan A becomes effective on fi ling of certificates purs u­
ant to M. S. A. 412.551, Subd. 5. ViBage treasurer, re-elected at the reg­
ular annual village election at which e lector s adopt Optional Plan A, is 
not re-elected in fact and, after effective date of Plan A, serves only 
until expiration of present form. 

Facts 

"At our annual village election held on December 31'd t his week, 
t he voters of t he village adopted Optional P lan 'A' ( M. S. A. 412.541). 
At the election the village treasurer was a candidate for r e-eJect ion 
and her election was voted upon at t he same t ime as the question as to 
whether or not Optional P la n 'A' would be adopted. The treasurer was 
I'e-elected for a two-year term to s ucceed her se lf. 

"The village clerk of the Village of Grand Rapids has one yea r 
before the expiration of hi s term of office. It is my understanding that 
next year no clerk wi ll be e lected, but two trustees are to be elected 
a nd the village cle r k w ill then be appointed by the council , undCl' the 
provisions of Optional Plan 'A'. U ntil that election next year, the 
council shall continue a s now constituted until the expiration of the 
term of t he incumbent clerk (1\1. S. A. 412.57 1, subdivis ion 1)." 

Inquiry at the office of the Secretary of State discloses t ha t on Decem­
ber 6th Jast, your village clerk filed wi th s uch secretary a cel'tificate stat­
ing'that in the annual village election of the vi1lage of Grand Rapids held 
on December 3, 1957, t he adoption of "Optiona l P lan A" was submitted to 
t he elector s by ballot and that at such election a majority of the votes cast 
on t he adoption of Optional Plan A were cast in favor of the adoption of 
said plan. 

Questions 

1. " ••• whether the I'e-elected t r easurer wil l hold office fol' t he 
next two years or until t he expiration of her term for which she has 
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just been elected, and that thereaf ter and under Optional Plan 'A', 
the treasurer will be appointed by the council a s provided in M. S. A. 
412.581. 

2. "Does the villuge council continue t.o operate under the s tand­
ard plan of village government as they are now operat ing until the 
term of the clerk expires, and then operate under Optional Plan 'A' 
after an election at which no clerk is elected, but at which two trustees 
are elected? In other words, what is meant by the first sentence of 
1\f. S. A. 4]2.57J, subd . I, which r eads as foll ows: 

'Counc il Tl'ustees - When Optional Plan A, B or C is first 
a dopted in any village in which t he standa rd plan of village gov­
ernment is t hen in operation, the counci l shall continue as then 
constituted until t he expiration of the term of t he incumbent 
clerk'." 

Opinion 

1. The filing of the above certificate with the Secretary of State and 
wi th the county auditor is a requirement of M. S. A. 412.551, Subd. 5. We 
assume that the clerk hus also fi led a similnr cer t ificate with t he coun ty 
auditor. 

Inasmuch as Optional Plan A was Hdopted, and became effective upon 
the filing of the certificates with the Secretary of State and county auditor 
(see "2" below) , the t reasurer was not in f act re-elected foJ' another term 
commencing the first business day of January 1958. She continues to serve 
af tet· the adoption of Plan A only to the expiration of her present term 
because Section 412.571, Subd. 2, so provides. She would take office on the 
first. bus iness day of Janullry 1958 (by virtue of the December 5th election), 
only in the event the proposition to adopt Opt ional Plan A failed of adop­
t ion, in which event the standard plan would continue. See opinion O. A . G. 
484-E-4, November 17, 1950, which pertains to the election und term of a 
village clerk in a comparable situation. 

2. Sec. 412.551 , Subd. 5, provides th11t whenever t he question of adop­
tion of Optional Plan A is submitted and resul ts in a majority vote favor­
ing adoption, the village clerk shall promptly file with the county auditor 
and with the Secretary of Stnte a certificate stating the date of the elec­
tion, t he ques tion submitted and the vote thereon. The plan goes into effect 
as soon as such certificate i~ fi led. Opinion O. A. G. 484-E-4, November 8, 
1950 and November 17, 1950, supra. 

The first sentence of 412.571, Subd. 1, which you quote does not mean 
that the village will opern te under the standard plan unti l t he term of the 
clerk expires. What is me~). Ilt. thereby is thnt the council , a s then const.i­
tuted, will cont inue to serve as the council under "Optional Plan A" until 
the expiration of t he term of lhe incumbent clcrk. Cf. opinion O. A. C. 
484-E-4, November 22, 1950. 

Our conclusions herein nrc based upon opinions rendered approximately 
seven years HgO which apparently have nevel' been challenged. We thcre-
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fore adhere to them . The writer of the opinion of November 8, 1950 staled 
t hat there were no authorities to guide him . Our search has revealed none. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assistant Attorney General. 

Grand Rapids Village Attorney. 
December 17, 1957. 484-E-4 

141 

Villages-Clerk-Salary. Village clerk's sala ry and additional compensation 
for his other village office or position, not incompatible therewith. are 
fixed by council under M. S. 412.111. Clerk's duties and appoin t ment of 
deputy governed by M. S. 412.151. 

Facts 

"The Village of Shoreview is having an e lection and among the 
vacancies to be filled is the office of village clerk, which carries a sal­
ary of $75 p CI' month. The village a lso employs a deputy clerk who 
serves in a dual capacity as deputy clerk and building inspector. 

"One of t he cn ndidates fot' the office of cle rk hus publicly announccd 
that if elected he wi ll be a fu11-time clerk, thus dispensing with the 
necessity of a deputy clerk." 

Question 

" Whether, if elected, -this candidate could draw from the vil1nge 
in any capacity a salary exceeding $75 pCI' month '? " 

Opinion 

We assume thut t he village operates undel' the standard plan of village 
government_ 

The cand idate l11lder consideration, if elected to lhe office of vil1age 
clerk, can only draw from the villnge the salury fi xcd Ior this office by the 
villnge council under the authority granted it by M, S, Section 412.1 11 . 
A person holding t he office of village d erk can be elected or appointed to 
and qualify for another village office 01' position not incompatible with lhe 
t he office of village clel'k, und his compensation thcl'cfol' will likewise be 
fixed by t he council under the 1Hlthol'ity of t he above sect ion. In th is man-
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ner he could draw compensation out of village funds in addition to his 
salary 8 S village clerk. 

The duties of the village clerk are prescribed by M. S. Section 412.161 
and include Hsuch other appropriate duties as may be imposed upon him 
by the council." The council manifestly will be guided by the provisions of 
this section relating to the duties of the clerk and appointment of a deputy 
clerk, rather than by the village clerk's availability for full-time duty. 

Shoreview Village Attorney. 
November 25, 1958. 

142 

MILES LORD, 
Attorney Genera1. 

HARLEY G. SWENSON, 
Assistant Attorney Gene1'a1. 

470-B 

Villages-Office of village truslee-Yacancy. Trustee who has ceased to be 
an inhabitant of village docs not have right to maintain 8uch office 
(J\.I. S. 351.02 (4» and he has no right to vote for his successor. Coun­
cil does not have right to appoint or to entertain motion to appoint suc­
cessor before vacancy created by 351.02 (4) exists. If an appointee 
accepted the appointment, entered into possession of office of trustee 
and discharged duties, he becomes a de factor officer and his acts are 
valid as respects the public and third persons. Right of incumbent to 
vote on appeal from ruling discussed. 

Facts 

"A t a meeting of the council heJd on May 19, 1958, Trustee 8 made 
a motion to appoint R to fi U the unexpired term of Trustee B, who had 
ceased to be a n inhabitant of the Village of Island Park on May 1, 
1958. The motion was seconded by Trustee T. Mayor W ruled that the 
motion was out of order, because Trustee B had not resigned from the 
council, and therefore, there was no vacnncy to be filled. Trustee S 
then appealed the ruling of the Mayor to the Council and, upon a vote 
thereon, three voted the motion to be in order, and two voted the mo­
t ion to be out of order. Thereupon, the Mayor put the question on the 
first motion, and upon vote thereon, Trustees 8 , T and B voted yes, nnd 
Mayor Wand Trustee D voted no." 

Questions 

"I. Does a Trustee who has ceased to be an inhabitant of the vil­
lage have the right to maintain his office as trustee? 
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"2. Docs a Trustee \.,-ho has ceased to be an inhabitant of the vil. 
luge have the right to vote for hi s successor? 

"3. Docs the council h:'lve the right Lo appoint, or to entertain a 
motion to appoint a s uccessor counc il member, before a vacancy exists? 

"4. If the appointment of R to the council is found to be invalid, 
does this affect the validity of action taken by the council on athel' 
matters, while R is sitting a s a member of the council? 

"5. Did Trustee B have a right to vote on the appeal of the 
Mayor's ruling of the original motion to appoint R? (If B did not have 
the right to so vote, t he vote on t he appeal would have been u two to 
two tie, and the Mayor's ruling would have been sustained.) " 

Opinion 

1. M. S. 351.02 provides in part: 

"Every office shall become vacant on the happening of e ither of 
the following events, before the expiration of the tel'm of such o flke: 

• • • 
(2) His l resignation; 

• • • 
(4) His censing to be an inhabitant of the· .... village for which 

he was elected or appointed, 0 1' within which the duties of hi s office 
are required to be discharged; •• >II .. 

M. S. 212.34, Subd. 1 provides that : 

" . .... All officers chosen and qualified as s uch shall hold office 
until t heir successors qualify. Vacancies in office shall be fill ed for the 
remainder of the term by t he council. • • • " 

On the basis of the facts s ubmitted , the village council had the author­
ity to appoint B's s ucceSSOr upon his office becoming vacant despite the 
fact that he has not resigned ot' indicated his intention 01' willingness to 
do so. If he had resigned, hi s office would become vacant by reason of (2) 
above; if he has not r es igned, (4) above would have application by force 
of its own provis ions . Such provisions have no reference to, and do not 
contemplate the r esignat ion of the incumbent. 

Because his office becomes vacant upon B ceasing to be an inhabitant 
of the village, it is our opinion that he has no right to maintain the office 
of village trustee after he has ceased to be such inhabitant. Whether B has 
ceased to be an inhabitant of the vi11age is a question of f act to be detel'­
mined in the first instance by the council. See in this connection opinion 
O. A. G. 471-M, August 26, 1955, copy enc1osed. 

IHeferring to "the illcumhent." 
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2. A trustee who has ceased to be an inhabitant of the village does not, 
in OUl' opinion, have the right to vote for his successor where, as here, the 
fact of his ceas ing to be such inhabitant creates the vacancy. There is no 
vacancy until he censes to be such trustee. See opinion O. A. G. 471-M, 
April 8, 1941, copy enclosed. -

3. In our opinion, the counci l does not have the l'ight to appoint 01' to 
enterta in a motion to appoint a successor council member before a vacancy 
in the office, caused by 351.02 (4), exists. As stated, 212.34, Subd. 1 provides 
that vacancies in office s hall be fill ed by the counci l. This we cons true to 
mean that the counci l which has the right to appoint B's s uccessor is the 
council as cons tituted at the time the vacancy actually occurs. The action 
of the council in making an appointment before t he office became vacant 
can only be sustained if there has been no change in the members hip of 
the council between the time of the pros pective nppointment and the time 
it is determined that the office has become vacant. See People v. Dethloff, 
283 N. Y. 309,28 N. E. 2d 852. 

4. If R accepted the appointment, ente red into possess ion of the office 
of trustee and discharged the duties thereof, he thereby became a de facto 
officer rather than n usurper even though no vacancy in fact existed. Fulton 
v. Town of Andrea. 70 Minn. 445, 73 N. W. 256. His acts as such de facto 
officer nre valid ns respects t he public and third persons who have an inter­
est in the thing done. Fulton v. Town of Andrea, supra, 462; Hoff v. Sauer, 
243 Minn. 425, 68 N. W. 2d 252; 3 McQuillin Mun. Corp., 3d Ed. , 387, Sec­
t ion 12.106, 

6, As indicated, B's term as trustee continues up to the time he ceases 
to be an inhabitant of the village. As trustee he has the right to vote on 
matters pl'operly s ubmitted to the counci l during his te ,·m. If the counci l, 
prior to the attempted motion to appoint R, had taken no action which 
could be construed as fl determination by it that B had ceased to be such 
inhabitnnt, it is our opinion that he had the right to vote on the so-called 
appeal. All that the favorabl e vote thereon accomplished was to make pos­
sible the submission of the motion to appoint. 

Island Park Village Attorney. 

June G, 1958. 

MILES LORD, 
Attorney General. 

HARLEY G. SWE SON, 
Assistan t Attorney General. 

471-M 



340 MUNICIPALITIES 

143 

Architects, Engineers and Surveyors-Vi11ages, Person registered only as 
highway engineer cannot practice as civil engineer for village. Village 
may not employ county surveyor to perform engineering services for 
village-M. S. 326.02, Subd. 1; 326.03 ; 326.10, Subd. 3. 

Questions 

"1. Is it lawful under Sections 326.02 through 326.16, Minnesota 
General Statutes , and the Rules and Regulations promulgated by the 
State Board of Registration for Architects, Engineers and Land Sur­
veyors for a person registered by sa id s tate board as a 4highway engi­
neer ' under said sections and said rules and regulations, to whom has 
been issued a regis tra tion card which states that he is entitled to all 
of the rights and priviJeges of a registered professional engineer under 
the laws of the State of Minnesota, and which person is a duly ap­
pointed, qualified and acting county surveyor for the County in which 
such municipality is located under Chapter 389, Minnesota Statutes, to 
perform f or a Minnesota municipality such duties as m ay be necessary 
in connection with the pla nning, design or supervision of the construc­
tion of village storm sewer systems, village sanitary sewer lateral 
extensions or water main extensions? 

"2. Can a Minnesota village employ a person who is the county 
surveyor for the county in which the village is situated and who is regis­
tered in the manner set forth in ques tion No.1 to perform any and all 
engineer ing services required by the village for storm sewers, sanitary 
sewers, water mains and related matters ?" 

Opinion 

We assume f or the purposes of this opinion that the total cost of any 
such improvement will exceed $2,000. 

M. S. 326.02, Subd. I , provides : 

"In order to saf eguard life. health, nnd property, a nd to promote 
t he public welfare, any person in either public or private capacity 
practicing, or offering to practice, architecture, professional engineer­
ing, or land surveying in this state, either as an individual, a co-part­
ner, or as agent of another, shall be registered as hereinafter provided. 
It shall be unlawful for any person to practice, or to offer to practice, 
in this stat e, architecture, professional engineering, or land surveying, 
or to solicit or to contract to furnish work within the terms of sections 
326.02 to 326.16, or to use in connection with his name, 01' to otherwise 
assume, use or advertise any title or description tending to convey the 
impression that he is an architect, professional engineer (hereinafter 
called engineer) or land surveyor, unless s uch person is qualified by 
regis tration under sections 326.02 to 326.16 .. ' (Emphas is s upplied) 
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And the first paragraph of M. S. 326.03 provides: 

4INo person, except an architect, engineer 01' land surveyor, regis­
tered as provided for in sections 326.02 to 326.15 shall practice archi­
tecture, profcss ionui engineer ing, or land surveying, respectively. in the 
preparation of plans, specifications, reports , plats or other engineering 
or architectural documents , or in the supervision of architectural, engi­
neering, or land surveying work, for any public work or public improve­
ment in this state, excepting Hny public work 01' public improvement 
the total cost of which docs not exceed $2,000, provided that plans and 
specifications for such work or improvement affecting water supply or 
waste disposnl arc approved by the appropriate state ngency. Public 
work or public improvement is defined to mean work or improvement 
t he cost of which is to be paid in whole 01' in part from public funds." 
(Emphasis supplied) 

It is true that these sections speak broadly of Hprofcssionnl engineer­
ing" and Hengineering." However, the engineer must be registered "as pro­
vided in sections 326.02 to 326.15." Sect ion 326.04 creutes a s tate board of 
regisb'ation for architects, engineers and land surveyors, and M. S. 326.10, 
Subd. 3, provides: 

uThe board may make ]'easonable rules and r egulations for classi­
fying and registering engineers in divis ions accord ing to their qualifi­
cations to practice different classes of engineeri ng work, nnd shall , in 
such case, register qualified applicants in one or more such divisions in 
which they shall qualify under the terms of sections 326.02 to 326.16 
and shall, in any event, provide one such divis ion for highway engi­
neers." (Emphasis supplied) 

Thus, engineers are to be l'egistcl'ed in diffel'ent divisions according to 
their qualifications to practice different classes of eng ineering work; and 
pursuant to this section the registration board has established at least 
eleven different engineering divisions. A civil or municipal engineer is classi­
fied in one divis ion, and a highway engineer is classified in another differ­
ent and distinct division. 

In a n opinion O. A. G. 10-A, April 17, 1934, copy enclosed, holding that 
a person registered only as a mining engineer may not practice as a city 
engineer, the attorney general construed Section 326.10, Subd. 3, which 
contained the same language then as now, He held t hnt it was t he intent 
of t he legislature in enacting such subdivision that engineers be classified 
so that their practice would be confined to the class of engineering for 
which they were qualified. 'Ve adhere to this interpretat ion, for it is appar­
ent that although a person might be qualified to practice highway engineer­
ing (0 specialized field), it would not necessarily follow t hat such person 
is qualified to practice civil engineering. If an engineer were allowed to 
practice in a divis ion for which he was not qualified, the purpose of t he 
act would be defeated. 

In the instant situation, the individual is registered only us a highway 
engineer and there has been no showing that he is qualified to practice a s 
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a civil engineer. If he, in fact, has such qualifications by training, experi­
ence and education, t hen on application the board would have the right 
under Section 326.10, Subd. 3, to also issue a certificate of registration to 
him as a civil engineer, whereupon he could do engineering work for the 
municipality. 

The fact that the person in question is a lso the county s urveyor does 
not alter the s ituation, and it is immaterial to your questions whether or 
not he was appointed or elected, or is or is not registered a s a surveyor. 
Sections 326.02 to 326.16 pertain to three profess ions : architecture, engi ­
neering, which is divided into several subdivisions, and land surveyi ng; 
and it has long been held by the attorney general and by t he registration 
boal'd that architects, engineers and surveyors muy not step out of theil' 
prof ession or class and practice in other branches. See opinion O. A. G. 
10-A, May 26, 1943, March 25, 1941, and September 22, 1943, copies en­
closed. See also t he word "respectively" in Section 326.03, quoted s upra, 
which di fferent iates the three professions and their duties. 

A land surveyor's dut ies are set forth in Section 326.02, Subd. 4, and a 
county surveyor's du ties are set forth in Section 389.02. Therc is no 
provision in either c. 326 or c. 389 authorizing a surveyol' to practice in 
a ny class 01' division of engineering. Indeed, the opinion of May 26, 1943, 
supra, which is a lso printed as No. 246 in the 1944 Report of the Attorney 
General, held that a contract between a city and an individual sUl'veyol' to 
do both engineering and surveying work for the city was void in so far as 
it provided for the furnishing of engineeJ'ing services to thc city by s uch 
surveyor, and that t he municipality had no authority to pay him for such 
engineering services. 

Since we hold t hat only an engineer of the class or division ent.itled to 
do the contemplated engineering work for the village may be so employed, 
we answer your questions in the negative. 

La Crescent Village Attorney. 
February 11, 1958. 

144 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR., 
A~si st.a n t A ttorney General. 

lO-A 

Villages-Counci l-Vote- l\b yor is a l11emb('r of council and is en titled to 
vote even t.hough his vote creates a ti e. 
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Question 

"There al'e foul' members of a counci l present, including the Mayor. 
A motion is made by one trustee and seconded by either the clerk or 
another trustee, and it is put to a vote, there are two votes in favor 
nnd one against, may the Mayor create a tie vote by voting on the 
propos ition ?" 

Comment 

"1 note in the opinion of the Attorney General , 471H, dated April 
19, 1950, it was held 'A mayor of a village was a membel' of u village 
council and was entitled to make and second motions and to vote on 
any matter properly considered by the council at its meetings.' Pre­
vious holdings of the Attorney General's office held tha t the mayors 
voted only in case of tie votes and then to break the tie . 

" [ am unable to find the specific answer to the question propounded 
above and would appreciate an opinion of your office. The importance 
of the question arises by reason of the fact that the council is miss ing 
one member, a lthough there is still a quorum present . 

"The question is not whether or not the Mayor may vote on an 
issue where his vote may either carry or defeat t he issue, bu t the 
quest ion is may he vote and by so doing create a tie vote ?" 

Opinion 

We assume the village operates under the standard plan. 

The mayor may vote and by so doing create a tie vote. 

As pointed out in the opinion to which you l'cIer, the mayor is a mem­
ber of the village council (M. S. A. 412.191) and is entitled to vote upon 
any matter properly considered by it. The fact that his vote will cl'eute a 
tie does not depl'ive him of his right to vote. See opinion O. A. G. 471-H, 
,Jul y 16, 1947, and 4 McQuillin Municipal Corporations, 3d Ed. 475, Section 
13.25. The village CHilOot, by ordinance or otherwise, deprive the mayor of 
his right to vote. See opinion O. A. G. 471-H, March 29, 1957. Copies of 
these opinions are enclosed, together with copy of opinion O. A. G. 471-H, 
Apl·il 19, 1950. 

Ironton Villuge Attorney. 
December 26, 1957. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Assi stant A tto rney General. 

471-H 
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145 
Villages-When ,'acaney in office of Mayor is due to res ignation, acting mayor 

performs duties only until council appoints s uccessor. Acting mayor 
does not become mayor for balance of term unless so appointed by. 
counci l. Who may be appointed controlled by M. S. 47 1.46. 

Question 

HIn t he event the duly elected and qua lified Mayor of t he Village 
of North St. Paul resigns , does the acting mayor become mayor for the 
unexpired term?" 

We urc infol'mcd that t he village of North St. Paul opcnlte:s under Op­
tional Plun B of village government. 

Opinion 

M. S. A. 412.561, Subd. I , provides: 

uAll laws of the state applicable to a village before the adoption 
of Optional Plan A, B, or C and not inconsistent with the provisions 
relating to such plan. shall apply to and govern the vil lage after the 
adoption of a ny optional p lan." 

1\1. S. 351.02 provides that every oflice shall become vacant upon t he 
resignation of the incumhent before t he expiration of his term. Section 
351.01 provides in part: 

"Res ignations sha ll be made: 

H(l) By incumbents of eledive oflices, to the offtcer authorized by 
law to fiB a vacancy in such office by appointment, or to order a spe­
cial election to fill the vacancy;" 

M. S. A. 212. 34 provides that in every village the mayor shall be an 
elective officer and that " Vacancies in office shall be fill ed for the remainder 
of the term by the couocit" 

M. S. A. 412.12l provides : 

HAt its first meeting each year the council shall choose an acting 
mayor from the trustees. He shall perform the duties of mayor during 
the disability or absence of the mayor from the vi llage or, in case of 
vacancy in the office of mayor, until a successor has been appointed 
and qualifi (>s." (Emphasis supplied ) 

This st.:'ltute is not incons istent with the provisions of Optional Plan B. 

Therefore, it is clcar that upon the mayor's resignation, given to the 
council, the office becomes vaeant. The acting mayor thel'cupon shall per­
form the duties of mayor only until the counci l appoints a successor mayor 
and he qualifies as such, Such appointment is for the remainder of t he term. 

Your speci fic question is therefore answc l'cd in the negative, 
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Question 

If the first question is answered in the negative, who may the council 
appoint as mayor for the remainder of the term? 

Opinion 

The answer to your question is controlled by M. S. 471.46, which pro­
vides: 

"No county, ci ty, vi llage, borough, town 01' school dis tr ict officer 
shall be appointed to fill a vacancy in any elective ofTice if he has t he 
power, either a lone or a s a member of a board, to make the appoint­
mentj and his ineligibility shall not be affected by his resignation be­
fore such appointment is made. This section shall not prevent the ap­
pointment of a member of a city or ,-Wage council to a different oflice 
on the counci1." (Emphasis supplied) 

M. S. A. 412.631 provides: 

"In any vi llage operating under Optional Plan B, the council shall, 
except as provided in section 412.571, be composed of a mayor and 
four trust ees!' (Emphasis supplied) 

Since the mayor. under the provisions of said sbl tute. is a member of 
the village counci l, the council may appoint any council member including 
t he acting mayor (see Section 412.121, quoted supra), or a pe l'son not pres­
ently a member of the council . t o t he office of mayor. If a council member 
is so appointed, another vacancy will exist which must be filled by tho 
council in order to comply with Section 412.631. 

North St. Paul Village Attorney. 
January 18, 1957. 

146 

MILES LORD. 
A ttorney General. 

O. T. BUNDLIE. JR.. 
Assis tant Attorney General. 

478-A 

Villages-Officers-Incompatibility. Village trustee may file for and seek 
election to office of town supervisor; acceptance works vacation of office 
of village trus tee; offices are incompatible. Village trustee may volun­
tarily resign. 

Questions 

1. fils it proper for a Village Trustee, subsequent to his election and 
qualifying as such, to file and seek election as a township supervisor? 



346 MUNI CIPALITIES 

2. uIf such Village T rustee is elected to and qua lifies a s a township 
s uperv isor, what is his status then as to the respec tive positions ? 

3. HIn the event of t he incompatibility of t he posit ions, has the 
member any right of election to res ign onc position and retain the 
othel' ?" 

Ollinion 

1. A person who holds t he office of village trustee has the right and 
it is proper for him to fi le for and seek election to the office of township sup­
ervisor, assuming, of course, that he is otherwise eligible fo r the office. The 
fact that these offices a l'c incompatible (See :l below) does not affect his 
eligibili ty to fil e and be e lected. See HotTman \'. Downs, 145 Minn. 465, 467, 
177 N. W . 669. 

2. If such village trustee is elecled to and qualifies fOI ' t he office of 
township s uperv isor, his acceptance of such ofnce works a vacation of thc 
office of village t rustee. S tate ex reI. Hilton Y. S word. }57 Minn. 263. 267. 
196 N. W. 467; 15 Dunnell' s Dig. (31'd cd.), Section 7995. 

3. These offices are, in our opinion, incompatible because of the incon­
s istency of their functions as pointed ou t in an opinion O. A. G. 35S-E-G, 
February 19,1947, also printed as Op. No. 117 in the 1948 Report, copy en­
closed. The member can, of course, voluntarily resign the office of village 
trustee a ny time before he nccepts the other . Upon his resignation the office 
becomes vncnn t . M . S. A. Section 351.02(2) . Obviously he cannot res ign the 
office of township supervisor until after he has qualified for and accep ted i t. 

Aurora Village Attorney. 
F ebl'l181'y 18, 1958. 
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MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
A s~ i stan t A ttorney Genera l. 

358-E-(; 

Villages-Village may ex ))clld Yillage fund s for Salk vaccine for r es idents. 

Question 

"Can a Village legally expend Village fund s for the purchase of 
polio vaccine for the children and other residents of t he Village?" 

Opinion 

M. S. A. 412.221, s ubd. 32 provides in pari: 
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UThe village council shall have power to pl'ov ide for * •• the pro­
motion of health, safety •• • and the genera l welfare by such ordi­
nances not inconsistent with the constitution and laws of the United 
States 01' of this state as it shall deem expedient." 

An opinion O. A. C. 61l-A-9, F ebruary 15, 1935, printed us No. 38 of 
t he 1936 Report of the AttOl'ney General, states: 

" * *" '* This office has heretofore held that immunization, which 
includes vaccination, is an expenditul'e incident to a contl'01 of com­
municable di sea ses and a proper charge against t he municipality." 

and ruled that if the council find s in the exerc ise of its best judgment t hat 
vaccinat ions against smallpox a nd diphtherin arc for the preservation of 
health ()f t he inhabitants ()f the lnunici]}ality, the council can make an ap­
p,·opr iation for t.hese purposes. While this opinion dealt specifically with 
smallpox and diphther ia vaccine, it applies equally well to polio vaccine. 
Poliomyeli t. is is treated as a contag ious disea se in the Minnesota State 
Health Regulations, Nos. 301 and 401. This office in a recent opinion O. A. G. 
159-B-7, February 6, 1957, ruled that school boards may provide for free 
inoculation of students with Salk vaccine if the board finds that this will 
protect the health of its students and he lp prevent the spread of di sease 
within the student body. This reasoning applies equally well to municipali­
ties. Propel' consent s hould be obta ined. As to compulsory inoculation, I di­
rect yOUI· attention t.o 24 Fordham Law Review 657, p. 666, Note 25. 

The village counci l can expend village fund s fOt" vaccination of village 
inhabitants with Salk vaccine if the council find s in the exercise of its best 
judgment that such appropriation is for t~e pmmotion of health and safety 
and will protect the health of the village's inhabitants and pl·event the 
spread of poliomyelitis th roughout the village. 

Bnbbit Village Attol"llcy. 

April 9, 1957. 
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MILES LORD, 
Attorney Genera1. 

.IOHN F. CASEY, JR ., 
Spec. Asst. AttOl·ney General 

471-B-1. 

ViI1ages-Ord inunccs-V illnge Park located outs ide cO r)lOrate limits. Village 
may regulate s llch I)ark by ordinances I)rcsc ribing penalt.ies for violation 
thereof. Enforcement of ordi lHlllc('S u nd arrest l)Owers di scussed. 
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Facts 

flWe are the attorneys f or t he Village ot LeRoy. 

liThe Village owns an area commonly r ef erred to as Wildwood 
Park a few miles outside the Village limits, which has been used for a 
number of yea rs as a public park. 

"There is a present existing ordinance attempting to regulate the 
activities of t he users of the park, violations of which are punishable as 
a misdemeanor." 

Questions 

Ill. Can the Village r egulate t he park by ordinance? 
"2. If so, is it possible to punish by a misdemeanor provision viola­

t ions of t he ordinance 1" 

Opinion 

1. Prior to the enactment of t he village code (M. S. A. Chapter 412), 
M. S. 448.01 authorized any village to acqui re a tract of land for park 
purposes either within or without t he corporate limits of the village not ex­
ceeding 80 acres. This section was repealed coincident with the enactment of 
the village code. 

However, Section 412.211 authorizes every vilJage to "acquire, either 
within or without its corporate limi ts, such r eal and personal property as the 
purposes of the village may require" and t o hold, manage and control such 
property. 

Section 412.221, subd. 8, provides : 

"The village council shaH have power t o provide for, and by ord · 
inance regulate, the setting out and protection of trees, shrubs, a nd 
flowers in the village or upon its property." (Emphasis suppJied) 

and Section 412.491 provides : 

"Any village may establish, improve, ornament, maintain and 
manage parks, parkways, and recreational facili ties and by ordinance 
protect and regulate their use." (Emphasis supplied ) 

Construing these three provisions of t he village code together, and 
bearing in mind that a municipal park serves a public function I and hence 
is for a public vj]Jage purpose, it is clear that the viUage may acquire, 
establish, ma inta in and manage a public park outs ide its corporate limits and 
is authorized by statute t o protect and regulate its use and t he trees, shrubs 
and flowers therein by ordinance. Although as a general rule a municipality 
has no extra te rritorial powers (Dunnell's Minnesota Digest, Section 6683b), 
there appears to be an exception in regard to municipal parks and r ecrea­
tiona l facilities located outs ide the m unicipality . See the Booth case, supra. 
We have heretofore held that the power to acquire, own and maintain a park 

lA s enuncinted in Booth y. City of Minn~.Jl oli. , 163 Minn. 223. 203 N. W . 625; and Du n­
nel!'. MinnClota Di \Ccst. 3rd Ed., , 660Sa. 
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outside the municipal limits carries with it, even in the absence of statutory 
authority, the authority to adopt rules and regulations governing the use 
thereof. See opinions of this office relating to municipal bathing beaches 
located outside the corporate limits O. A. G. 785-B, August 12, 1944, and 
O. A. G. 234-B, April 9, 1941, copies enclosed . 

2. M. S. A. 412.231 provides that "The village council shall have power 
to declare that the violation of any ordinance shall be a penal offense and 
to prescribe penalties therefor," (Emphasis supplied). How, then, shaH such 
park ordinances be enforced? 

An arrest may be made upon complaint and Warl'~lnt, and in that 
connection M: S. A. 412.861, subd. 1, provides: 

II • * • The warrant and al1 other process in such cases shall be 
directed for service to any police officer. court officer. jf there is a mu­
nicipal court in the village, marshal, or constable of any town. city. or 
village in the county. to the sheriff of the ('ounty. or all of them." (Em­
phasis supplied) 

A peace officer may also make an arrest without a warrant when a 
public offense is committed or attempted in his presence. M. S. 629.34. 
"Public offense" includes a violation of a municipal ordinance even though it 
does not amount to a breach of the peace. State v. Cantieny. 34 Minn . I , 
24 N. W. 458. The authority of a village police officer as such, however , is 
normal1y confined to the corporate limits of the municipality which he 
serves. It is only pursuant to M. S. A. 629.40, as amended by L. 1955, c. 
252, Section 1, that a village peace officer may make an arrest beyond the 
village boundaries. We have therefore b eld that a village peace officer may 
not in his official capacity make a n arrest without a warrant for a mi sde­
meanor committed in his presence while beyond the borders of such village. 
See opinion O. A. G. 785-B, September 12, 1952, copy enclosed. 

However, M. S. 629.37 provides that a private person may arrest another 
for a public offense committed or attempted in his presence; and this office 
has accord ingly held in an opinion O. A. G. 785-B, March 5, 1947, copy en­
closed, that if a village. police officer saw a pubJic offense being committed 
while outside the village boundaries , he could make the arrest as a private 
person. 

In summary, therefore, we are of the OIHlllon thut, since the village 
lawfully owns and manages the park in question and has authority to reg­
ulate its use, its police officers may as its agents regulate the conduct of 
persons using the park up to the poiJlt of anest and may eject persons 
therefrom for improper conduct (sec opinion of August 12, 1944, supra); 
that the village may regulate the park by ordinances prescribing penalties 
for violation thereof; that its police officel's muy make arrests as private 
persons in the park for violation of park ordinances; and that the sheriff 
or any other officer having jurisdiction may make an arrest if t he offense 
is committed in his presence or if he has a warrant. 
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Your questions are therefore both answered in the affirmative. 

MILES LORD, 
Attorney General. 

O. T. BUNDLIE, JR. , 
Ass istant Attorney Genera l. 

Le Roy Village AtlOl'neys. 

September 4, 1957. 785-B 
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Villages-Water Sys tem-Sewer System- May be extended beyond village 
limits . M. S. A. 429.02 (2) and (5); 412.321 , Subd. 3; 444 .075, Subds. 
I & 3. ViJlage act by ordinance or contract. 

Questions 

"1. Does the village of Hawley ha ve the authori ty to extend its 
water mains beyond the village li mits so as to permit property holders 
owning proper ty outside of the village limits but not abutting thereto 
to connect wi t h such water system? 

"2. Does the Village of Hawley have the authority to permit a 
person owning property outside of the vi llage limits but not abutt ing 
thereto to connect on to the sewer system of t he Village of Hawley ? 

"3. If the Village has the authori ty to do either of the above men­
tioned acts, must it be done by ordinance a nd must a con tract be en­
tered in to between t he village and the parties so connected up with the 
sewer 01' water systems? " 

You call our attention to the fact thut M. S. Sect ion 456.32 has been 
amended so a s to el iminate a ll r ef e rence to villages, and you state that 
Section 444.075, Subd. 4, appears to give the vi ll ag-e author ity to permit a 
pel·son or compa ny owni ng· property outs ide the village to connect on to the 
existing sewer system. 

Opinion 

L. 1949, c. 11 9, Section Ill , coded us 1\1. S. A. 412.921, p rovides t hat 
certain statutes, including M. S. Section 456.32, shall not apply to villages, 
and t hat the revisor of statutes, in preparing the next edition of Minnesota 
Statutes, shall delete from s ll ch statutes, including Section 456.32, all r ef ­
erence to villa ge~. MHnifes tly Sect ion 456.32 now has no applicn tion to vil­
lag-cs and is of no ass istance in the solut ion oJ you r problems. 

We believe that L. 1953, c. 398, coded ns Sections 429.011 - 429.111, 
provides the answerS to your firs t and second questions. 
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Section '129.0 11 , Subd. 2, defines a municipality so as to include "any 
village", Section 429.02 1, relating to local improv('ments and the powers of 
the council , grants to the village council the power 

"(2) To construct, reconst rllct, extend and maintain storm and 
sanitary sewers and systems, including outlets, treatment plants, 
pumps, lift stations, service connections, and other appurtenances of a 
sewer system, within and without the corpora te limits. 

1/(5) To construct, reconstl'uct, extend and main ta in water works 
sys tems, including mains, valves, hydrants, service connections, wells, 
pumps, reservoirs, tanks, treatment plants, and other appurtenances of 
a water works system, within and without t.he corporat e limits." (Em­
phasis s upplied) 

Sec, in this connection, opinion O. A. C. 59-B-13, June 23, 1953, wherein it 
was ruled that by virtue of the statutes above cited that c ity was author­
ized to extend its water system beyond its corporate limits . Copy of cited 
opinion enclosed. 

M. S. A. 412.321, Subd. 3 (L. 1949, c. 119, Section 41) provides: 

"Any village may, except as otherwise restricted by this section, 
extend uny such public utility outside its limits and furnish service to 
consumers in s uch area at such rates and upon such terms as the council 
or utility commission, if there is one, shall determine; but no such exten­
sion s hall be made into any incorporated municipality without its con­
sent . •• (I " 

M. S. A. 444.075 provides in part as follows: 

"Subdivision L Any city, except cities of t he first class operating 
under a home rule charter or any village is hereby authorized and em­
powered to bu ild, construct, reconstruct, repair, en large, improve, or 
in any othc r manner oiJtain !-;torm sewers, other scwers, sewage treat­
ment plant s, sewage treatment systems, or any facilities for dispos ing 
of sewage or industria l waste, all hereinafter called facilities, and to 
muintain and operate the same ins ide or outside the city or village 
limits. The authority he reby granted s hall be in addit ion to all other 
powers with reference to such facilities otherwise gnnted by the laws 
of this state or iJy the charter of such city." (Emphasis s upplied ) 

"Subd. 3. For the purpose of paying for the construction, recon­
struction, repair, en largement, improvement, or other obtainment and 
the maintenance, operation and u se of such faci li ties, the governing 
body of any s uch city or vi llage shall have authority to impose just and 
equitable rates , charges or rentals for the use of such facilities and for 
connections therewith, in the manner prescribed by Minnesota Statutes 
1945, Section 443.12, as amended, or to make contracts for such charges 
as hereinafter pl·ovided . ••• " 

Section 412.321, Subd. 3, apparently has no application to a sewer sys­
tem; Section 444.075 contains no authorization with reference to water 
works . 
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In view of the foregoing we answer your questions 1 and 2 in the 
aflil'mative. 

3. We a ssume your third ques tion relates to the manner in which the 
village can be paid for water and sewer service furnished to persons and 
properties outside the village limits, and recover the cost of the extended 
improvement. Manifes tly the village cannot levy assessments against 
property beyond its limi ts. 

'With reference to the extended sewer system, the village, under Sec­
t ion 444.075, Subd. 3, has authority to impose just and equitable rates , 
charges and rentals for the use of such facilities, and for connections there­
with, or to make contracts fat' s uch charges. Subdivision 4, to which you 
I'efer us, au tho rizes a village to permit any person, company or corporation 
located and doing bus iness outside of the village limits to connect with and 
use sewer facili t ies upon the payment of such f ees and charges as may be 
p rescribed or contracted for by the village, and further authorizes the vi1-
lage to cont ract with s uch person, company or corporation for the payment 
by either of them of a part of the cos t of the construction, maintenance and 
use of such facili ty. Such con tract can bind the parties for a period not ex­
reeding 30 years . Section 444.076, Subd. 3. 

Section 412.321 , Subd. 3, which pertains to a village water system, em­
powers the council ot' utility commission to determine the rates and terms 
upon which such services shall be fUI'nished outside village limits . See also 
M. S. 412.221, Subd. 2. However, a contract could not bind the vi llage for an 
unreasonably long period. 13 Dunnell 's Dig . (3rd Ed.), Section 6700. 

Whether the village should proceed by ordinance 01' contract would de­
pend to a large ext ent upon the particular matter under consideration. It is 
not limited to either method. In supplying either facility beyond its limits 
the r elation of the village with its customer would be contractual. It is act­
ing in its proprietary capacity. See City of Staples v. Minn. Power & Light 
Co., 196 Minn. 303, 305, 265 N. W. 58; 12 McQuillin, Mun. Corp. (3rd Ed.) 
669, Sec Lion 25.34. In GUlh v. City of S iapl • • , 187 Minn. 552, 237 N. W. 411, 
defendan t city f urnished elect rical energy to consumers outs ide the city 
under a contract arrangement which took into consideration the burden of 
the cit y in paying for the cost of ins tallation. See also Towns hip of Merid­
ian v. City of E. Lans ing. 342 Mich. 7341 71 N. W. (2d) 234. 

Hawley Village Attol'lley. 

May 20, 1957. 

MILES LORD, 
Attorney General. 

HARLEY G. SWENSON, 
Spec. Asst . Attorney Gene1'al. 

624D-11 
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150 
Villages-Purchase of Fire Equipment-Under Section 412.221, Subd. 2, the 

village is authorized to buy equipment through conditional sales con­
tract but not to give chattel mortgage. Difference between conditional 
sales contracts and chattel mortgages di scussed . Seller's only remedy 
for non-payment is recovery of property sold through conditional sales 
contracts and village cannot inc1us)e other prOllcrty as security. Pro­
cedure under M. S. A. 412.301 is preferable in regard to financing pur­
chase of fire equipment. 

Facts 

"The Village has bought a fi re truck and paid fOl" it in fu ll. It now 
desires to buy equipment for the truck under a Conditional Sales Con­
tract as provided for in Section 412.221, Subd. 2. The equipment will be 
placed on or attached to the truck.1I 

Questions 

HI. Can the truck which is now bought and paid f or be included 
as security in the Conditional Sales Contract for the equipment? 

"2. Can the Village give a chattel mortgage on either the truck or 
the equipment for any purpose? In other words, is the provis ion a s to 
Conditional Sales Contracts under 412.221 broad enough to include the 
right to give a chattel mortgage?" 

Opinion 

1. Dunnell's Minn. Digest, 3rd cd., Section 6684, states: 

"Municipalities have such powers only as are expressly conferred 
by statute or are necessarily implied in those which are expressly con­
ferred. They have no inherent powers ." 

M. S. A. 412.221, Subd. 2, provides: 

II • •• The village may purchase property through a conditional 
sales contract under which the s-cllcr is confined to the remedy of re­
covery of the property in case of non-payment of a ll or part of the 
purchase price, which shall be payable ov('r a period of not to exceed 
five years." (Emphas is supplied) 

Thus, although the legisla t ure ha ~ g iven vil1:.lges the powel' to purchase 
personal propedy through a conditional sales contract, the iegislatUl'e has 
also seen fit to specify the terms thereof. Undcl' the statutc!, villages are only 
authorized to enter into conditional sales contracts which provide tha t the 
seller's r emedy for non-payment is recove ry of the property being sold to 
the village under such contract, Since the fll'c truck was separately bough t 
and paid for by the village, your first question is answered in th\! negative. 
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2. I am UW81'C of no statute authorizing a village to mortgage personal 
property, either when purchasing such property or as security for the pay­
ment of some other obJigation. The power to purchase personal property for 
village purposes given by M. S. A . 412.211 does not necessarily imply the 
power to mortgage it; nor does Section 412.221, Subel. 2, supra, give such 
power. Sections 511.01- 511.17 of Minnesota Statutes pertain to chattel 
mortgages while Sections 511.18 and 511.1!) pertain to conditional sales 
contracts; anti thus the legislature recognizes> that they arc two entirely 
different, indeed opposite, types of transactions. As a pUI'chaser under a 
conditional sales contract, the village would only have the right to obtain 
t itle if and when it fulfill s the condition of payment. As a mortgagor of 
personal property, assuming arguendo that it had such a right, the village 
would be conditionally conveying title to pl'operty which it already owned 
as security for the payment of a debt. Black's Law Dictionary, 3rd ed., p . 
317, defines a chattel mortgage to be: 

"An ins trument of sale of perlionalty conveying the title of the 
property to the mortgagee with terms of defeasance; and, if the terms 
of redemption are not complied with, then, at common law, the title be­
comes absolute in the mortgagee." 

and distinguis hes a conditional sale as follows: 

Uln a conditional sa le the purchaseI' has Illt!re ly a right to purchase, 
and no debt 01' obligation exists on the pal·t of the vendor; this dis­
tinguishes such a sale from a mortgage." (Emphasis supplied) 

M. S. A. 412.221, Subd. 2, speaks of purchasing by the village and the 
remedy of a se ller if the village fail s to pay the purchase pl'ice. Therefore, 
even if the words "conditional sa les" werc absent from the s tatute, t he plain 
language of s ubdivis ion 2 would make it evident that the legislaturc in­
tended to authorize villages to only enter into conditional sales contracts a s 
di stinguished from the giving of chattel mortgages. 

The fact that the second paragraph of M. S, A. 621.21 provides that 
H 'chattel mortgages,' within the meaning of this section, shall include 
>I< >I< 1.< a '" • » contmct of conditional sale · >I< >II .. is immaterial. Such defin i-
tion is clearly limited in its application to Section 621.21, which makes it a 
cr ime to sell 01' conceal mortgaged cha ttels, and has no bearing on Section 
412.221 , Subd. 2. 

Your second question is thus also Htlswel'ed in the negative. 

However, yotl!· attention is directed to M. S. A. 412.301, which a uthor­
izes a vi1Jage to issue certificates of indebtedness within existing debt limits 
for the purpose of purchasing fil'c equipment, such certificates to be payable 
in five years or less from a tax levy as in the case of bonds. This would ap­
peal' to be the most desirable procedure to follow if poss ible, as it would e ll ­
able the villuge to pay cash for the fire equ ipment and th m:i no doubt make 
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a more advantageolls pUl'chase. Further, and perhaps most important of all, 
it would ~voi d the poss ibili ty of rc-possession of such essential equipment. 

Bigfork Village Attol'ney. 

October 2, 1958. 
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MILE S LORD, 
Attorney Gencral. 

O. T. BUNDLIE, JR., 
Assistant Attorney Genera l. 

469A·11 

Villages-Plan H-Municipal Civil Service under M. S. 1957, c. <14 . Village 
counci l can provide for pay steps within the same classification and 
grade if reasonable. 

Facts 

"The Village of Bloomington has adopted Plan B of Village Gov­
ernment. It has also adopted the merit system provided for in Chapter 
44 of Minnesota Statutes. 

I'Section 44 .05, Minnesota Statutes, pl'ovides as follows : 'The 
(merit) board shall (I • " grade a nd classify nil positions ••• and 
a llocate each pos ition to the appropriate class · ... ;:. . '" II< ... rates of 
pay shall be fixed according to the grades established in the c1ass ifi­
cations plan.' 

I<Section 412.111 , Minnesota Statutes, provides as follows: 'The 
council may IjI ... IjI appoint such officers, employees. and agents ... ... 0) 

as may be deemed necessur'y etc . ... >:0 ... . The council may prescribe the 
duties and fix the compensation of a ll officers. >:0 ... • e mployees, and 
agents when not otherwise prescribed by law.' 

"Minnesota Statutes, Section 412.62, Subdivision 2 and 412.651, 
Subdivision 3. provide fo), the continuance of the 'Civil Service Com­
miss ion ' (merit board) under P lan B of Village Government. 

"The dictionary indicates that 'grade' means a step 0 1' degree in 
rank, quality, order, etc. To 'classify' means to arrange in groups ac­
cording to a system; put in order; systemat ize." 

Comment 

HBased on the above, the merit board has grouped employees doing 
similat' jobs with similar responsibilities, 01' 'classified' the employees. 
The merit board has then 'graded' the employees by assigning a num­
ber to such class ifications, based on responsibility. Within each grade 
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t he council has cstubli shcd a maximum and minimum wage, with vari­
ous 'steps ' between the maximum and minimum. AU members of the 
Village Council agree that certa in pay increases, within the same grade 
l:i hall be automatic and depend solely upon length of service. Some 
membcl's of t he Council f eel that a l1 pay increases should be so granted. 
Others f eel that, after a certain number of automatic raises, some em­
ployees, in t he same grade, by giving better service and thus being 
more valuable to the community, are ent itled to 'merit' increases, (or 
a 'step' rajse) though t he employees remain in the same grade and 
classification. For example, one Clerk II in the four years service may 
be regarded by the council as being more valuable than other Clerk II 
with four years service. 

Question 

Il May two persons in the classified service, who are in the same 
grade and classification, as determined by the merit board, be paid 
diffe rent rates of paY i that is, in the example cited, tenure being the 
same, may one Clerk II be given a raise in pay if it is not given to 
another Clerk II? lf so would this constitute a promotion and require 
an examination as r equired by Minnesota Statutes, Section 44.06, Sub­
division 1 ? 

Comment 

II I realize that within each gl'ade the council sets the pay scale and 
s teps . I further realize the difficulties that might arise among employees 
from adopting the proposed sys tem, however, I am concerned only with 
t he legality, not t he practicability of t he s ituation . 

"I do no t believe that the adoption of the merit s yst em eliminated 
or limited the right of the council to fix the compensation of its em­
ployees. My opinion has been , based on 412.111, that the council may 
fix the compensation of a ll employees as the council des ires. A question 
arises a s to whether the additional phraHe in M. S. 412.111, 4when not 
otherwise prescribed by law' r ef er s to M. S. 44.05. In pay matter s the 
council s hou ld not be bound by the classification and grade establis hed 
by the merit board, otherwise the council does not have the power, or 
is l imited in its power, to fix the compensation of employees a s pro­
vided by M . S. 412.111. In other words, if a new employee is hired, to 
do a new job, a nd the counci1 has adopted a pay scale for a certain 
grade, and the merit board prescribes that the new employee shall be 
in that grade, the council should not be thereby compelled to pay that 
rate. To rule otherwise would mean that, in effect, the merit board, 
and not the council, may fix the compensa tion of Municipal employees." 

Opinion 

The power to fix compensation of village employees is vested in the vil­
lage council pursuant to M. S. 412.111, uThe council may· •• fix the com­
pensation of all officers . .... employees and agents ..... . " This power is 
not removed or transf erred under Plan B. M. S. 412.611 provides in part: 
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"The council shall exercise the legis lat.ive power of lhe village llnd 
determine all matters of policy." 

62 C. J. S., Section 723, p. 1467: 

" ..... Accordingly, in the absence of bad faith, or of fixation by 
statute, t he governing body of a municipal corporation has power, in 
the exercise of its judgment and discretion, to fix the salaries of its 
employees. It has been declared that the general rule ought to be that 
t he salaries of mun'icipal employees should be fixed by the body which 
raises the funds to pay them, unless there is express legislative direc· 
tion to the contrary," 

The powers of the village manager sct forth in M. S. 1957, Section 
412.651 do no t include the fixing of compensation. 

The adoption of municipal civil service under c. 44, M. S. 1957, does 
not transfer this authority. M. S. 1957, Section 44.05 provides in part: 

" •• • l'ates of pay shall be fixed according to the grades of posi p 

tions established [by the personnel bom'd] in the classified plan . •• • If 

The personnel board established under c. 44 does not have authority to 
set the compensation of municipal employees. The power resides in the 
council. Under Firemen's Civil Service Commission, M. S. 1957, c. 420 and 
the Police Civil Service Commission, M. S. 1957, c. 419, this office ruled 
that the power to fix the salaries remains in the governing body. See opin­
ions O. A. G. 59-A-41, March 7, 1945, and O. A. G. 688-B, April 30, 1935, 
copies enclosed. 

We then have the question of whether a village counci l, in fixing the 
compensation of employees classified and graded under c. 44, M. S. 1957, 
can provide automatic increases in salary based on seniority only. i.e., in­
creases within the same classification and grade based upon the objective 
standard of length of service. 

M. S. 44 .06, Subd. 1 provides : 

"Every appointment or promotion to a position in the c1ass ified 
service shall be made after a competitive examination given by the 
board or under its direction a s provided in section 44.07." 

M. S. 44.11, Subd. 8 provides : 

"The board shall provide by rule for promotion based on cornpeti p 

tive examination, supplemented by }'ecords of efficiency, character, con­
duct, and seniority when a passing grade is obtained upon the exami. 
nation." 

An increase in compensation is not, in and of itself, a promotion, so 
M. S. 46.06 would not prohibit a pay step plan . See opinion O. A. G. 68B-B, 
September 18, 1950, dealing with the Firemen's Civil Service Commission, 
M. S. 1957, c. 420. It has been treated as a promotion under certain cirp 

cumstances. See opinion O. A. G. 120, March 2, 1948. 
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One of the purposes of civi l se rvice is set forth in Stale ex reI. Codut.i 
\'. Hauser, 219 Minn. 207, p. :305, 17 N. W. 2d 50,1, Dunnell 's Minnesota 
Digest, Section G558H: 

., 'The l)uq)Ose of the civil se rvice s tatutes and of othe r laws pro­
hibiting the di scharge of employees without cause a ss igned, notice , 
and a hearing, is to ins ure the cont.inuance in public em ployment of 
t.hose officers who prove faithful and competent , reg.lrdless of their 
political affiliations':' (Emphasis s uppl ied.) 

This purpose should a lso apply to employees' compensat ion. The coun­
c il in providing automatic salury incr eases based on seniority, a ll within 
l'easonable limits, of COU l'se, would not v iolate thi s purpose and !:i llch ac tion 
would be valid. 

Now to the quest ion whethe r the vi llage counci l unde r Plan B can pro­
vide fo\' diffe rent compensation f or pe rsons in t he same grade Hnd classi­
fication under c. 44, based u pon me r it, und independent of senior ity in­
creases. 

It is not uncommon for a governing body to set a minimum a nd maxi­
mum salary for a given pos ition and empower the administrator to fix t he 
s peci fic salary within lhese limi ts and the budget uppl'oved by t he gov­
e rning body. This is not an illegal de legation. There a re , however, limits 
beyond w hich an illegal delegation would result. See opinion O. A. G. 
785-E-2, September 23. 1942, In'j nted in 1942 Report as No. 240, s tating 
t hat delegation to a mayor of t he power to fi x l he salaries of a police 
office r wilh the only limitation being the maximum s alary, was an illegal 
delega t ion because it left. to t he mayor's uncont roll ed discretion t he author ­
ity to set the sa lary up to the ma ximum. These police ofli ce rs were under 
the Police Civil Service Commiss ion, c. 4] 9. 

Some civil se l'vice sta tutes go into greater detail t han c. 44 and pro­
vide for "meri t" inc reases w ith in the same grade, e.g_, 1\1.S. 1057, Section 
4:3. 11 of the sta tc employees civi l se rvice has six pay steps . It should be 
noted thu t thc stute Icgis lnture meets reguhnly only ever y two yea l's and, 
w ith the exception of s pec ia l sess ions, docs not hnve an oppor tunit.y to 
agn in deal with employees' compensation for anothc l' two yea r s. Bccause of 
the la rge number of s tate civ il service cmployees, the state legis lature does 
not have such famil iarity with state :pe rsonncl a s a village cOlmciJ has with 
municipal employees. In cont rast, the gove rn ing body of a vi llage meets 
regularly monthly or even more often and, because of t he difference in size, 
is better able to deal with s pecific cuses. e h. 44 does not go into gre:'l t detail, 
no doubt becausc it must be adaptable to a ll lhe various governmental struc­
t ures set f orth in M. S. 44.02, "Any c ity of the sccond, third or fourth class, 
however organized, any village or any borough '40 •• II. It would be too rigid 
a nd inflexible to say t hat there cannot be some lati t ude as to compensation 
of municipal employees in t he same class ification and grade based upon 
merit . As stated before, an increase in compensation does not constitute a 
promotion. The exercise of this latitude , since it is a product of necessity, 
s hould bear a l"casonuble l'ela tionship to t he requirements of t he employment 
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::; t.nll..'turc, conside ring s uch facto r s as t.he number of lota l employees, the 
!lumber in the same class ification and gmdc, etc. 

Dunnell 's Minnesota Digest, Section 65583 states : 

I • • * • Civil sC l'v ice rules formu la ted llndcl' city charter arc valid 
even if logic is lacking a nd injust.ice may result, provided the Consti­
tution, the state law on the s ubject, 0 1' charter provis ions are not vio­
lated . • * • " 
Such a s ta tement WH S never intended as a s ugges tio n but rat her as <.til 

example of how legislative di sc retion will be upheld by courts. 

Some J'cgu lution s spec ifically provide class ification of 

" ':' • '" All pOii itions in such se rvice on t he In\sis of equal pay for 
equa l wOl'k for each class of position . ••• " 

See opinion O. A. C. ]20, F'cbruary 14, 1949. This princ iple must be kept 
in mind in dealing with salarics in civil service prog rams. 

A pay s tep plan which def eats the pUl'pO::iC of civil se rvice would be il­
legal. A pay step plan Illllst be within reasonable limitations. \Vhether a 
spec ific pay plnn does exceed these limits becomes a question of f act. Salary, 
in most cases , is more important to the ave rage employee t han t he title or 
class ification of hi s employment. A pay plan providing for either too broad 
delegation to t he mannger or too extens ive pay steps within a g rade would 
be legally objectionable. 

Bloomington Villagc Attorney. 

.June 6, 1958. 

152 

M ILES LORD, 
A ttol'1ley General. 

EDWAIlD J. PARKER, 
Assistant Attorney General. 

120 

Villages-Purch.lse of land. Village is o nly authorized to acquire s uch land 
as is needed for village JHlrposcs. M. S. '112.2 11. Under M. S. 459.H vi l­
lage may acquire such land as is needed for p.lrkin~ purposes. 

Fact s 

"The Village of Spring Grove iw. s the possibility of secllring a new 
United States post oflicc bu ildi ng. The procedure apparcntly is for t he 
government to secu rc an option 011 a lot and then s ubmi t plans and 
s peC il1c~\tion s to val'iolls pri va te indi vidua ls who will bid the price of 
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the building and then finance the cost of it. The owner then proceeds to 
lease to the government on a long term lease. 

"The Village Council in the Village of Spring Grove and the people 
of Spring Grove are most interested in obtaining a new post office 
building. There is the poss ibili ty of securing a lot in the business dis­
trict which now has on it some broken down build ings that have been 
an eyesore in the village for years . It was the thought of the council 
tha t the village might acquire the entire lot cons isting of 105 f eet in 
width, use 55 feet of it for a parking lot and sell the remaining 50 f eet 
to the successful bidder for the post office building." 

Question 

"Whether the village has the authority to purchase the ent ire lot, 
a part of which will be used for village purposes, and to sell the re­
mainder of the lot at a price which may be less than market value and 
if so, under what conditions." 

Opinion 

Under M. S. 412.211 , the village has authority to acquire such property 
a s the purposes of the village may require. M. S. 459.14 relates specifically 
t o automobile parking faci li t ies and provides in part : 

"Any city of tlle second, third , or fourth class, however organized, 
a nd any village or borough may a cquire by gift, lease, purcl13se or con­
demnation proceedings any rea l propert y wi thin 0 1' without the corporate 
limits, or any interest therein, deemed by its governing body to be 
needed for improving the municipality's regulation and cont rol of traf­
fic on its stree ts, alleys a nd public grounds by providing, regulating 
and operating on-s treet or off-s treet parking lanes or areas, and may 
acquire by purchase or lea se pal'king meters or othe l' parking "or traf­
fic control devices and may devote any property a lready owned by the 
municipa lity and devoted to othe r pur poses to be used a s a parking 
lane or area and may construct, or oihcnvise provide, equip, maintain 
and operate automobile parking facili t ies and may expend municipal 
funds for these purposes, ••• " 

In the purchase of land for a particular public purpose, the vil1age 
council is limited t o the acquis ition of only such quantity of land as is 
reasonably needed for that purpose. It cannot purchase property for resale 
nor for the purpose of making a gift of all or part thereof to private in­
t el'ests .1 

"A municipal corporation may purchase and hold property for only 
such purposes as are authorized by its charter or nn applicable statute. 
It has no power to purchase lands and erect buildings thereon, except 

IM .S. 465"035 nUl hori1.Q!I lhe \' ill ngc tAl Ica~e If r conv,,).' itM lamis withou t cons ide l"aHoll . o r f o r 
,~ Ilomin nl cons idcr llt ion . to t.hc U n ited Stutes . ro r Ilublic lise when ft u tho l"ized by th" 
cOllllc il. Howevl'r. th is ~cctiO ll ill w ithout IIIJ1)licution wh c,"c the 1)I"opos('(1 I' tlll' is to n ll ri · 
vate ilHHviduul. who in tum w ill lease to the Un ited S tntes" 
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for municipal purposes. As expressed in substance in an Illinois case, 
power to pUI'chase rea l property for particular purposes is a limitation 
on the powers of such corporations and excludes, by necessary implica­
t ion, all purchases for mere speculative profit. Power to purchase rea l 
estate for speculative purposes is not among the usual powers bestowed 
on municipal corporations nor does such power ,\rise, by implication, 
from any of the ordinary powers conferred on s li ch corporations. How­
ever, in the absence of a conb"ary provision. ordinnril y it will be pre­
sum er! that land ~ purchased by a mun icipal cOl'poration were purchased 
for a purpose authorized by law. It has been held tha t the purchase of 
propcl'Ly in excess of that 3ctually needed fOl" the development of a 
hous ing project does not constitute a taldng t he proper ty of one in­
dividua l to be devoted to the private use of another." 10 McQuillin Mun. 
Corp., 3d Ed., Section 28.11. 

See a lso 38 Am. JUl'. "Mun. COI·p.", 163, Section 484; O. A. G. 469A-12, 
August 19, 1943, copy enclosed. 

According ly, it is our op in ion t hat t he village does not have authority 
to purchase the entire lot but is limited to the acquisit ion of only s uch por­
tion t hereof as is needed for village purposes. However, should a s ituntion 
occur where the village ha s legall y acquired more land than is needed for 
the particular purpose, it may sell the surplu s.~ The sale should be for the 
best price attainable. 

Spring Grove Village Attorney. 
October 8, 1958. 

153 

MILES LORD, 
Attorney Genera l. 

HARLEY G. SWENSON, 
A ss istant A ttOl'Ocy General. 

469A-12 

Villages-M unicipa l water system. SUI)ply of water to non-res idents. Upon 
expiration of lime fixed by contract to furni sh wate r to non-res idents, 
village may discontinulP service to them without liability. 

Facts 

UThe Village of Madelia owns and operates the village water sys­
tem and the water lines have, in the past, been extended to SCI've hath 

:!In o llinion O.A.G. 4ti9-A-12, Octubcr 1G, 1945, cUPY elH·lu:;<-,,1, it flIlIJelll'('d Ihnt tile "iIlnge 
des ired a smnll portio n o r 0 30·acre tract tor pork IlUl1>O!<es. ' I' h(' owner 1'('I118('d to I:el l nll)' ­
thing Jetlil than the whole tmet. This office I'1,lIed thnt if it would oe chcnllCl' to nCQuire the 
larger tract by Inlrchllse tha n to IlcQuire the ~ml\lIel' trilct by condemnntion. :Iud iC it would 
be fo r the best inte l'es t l'l of the village in ib (· ITortn to est llolish 1\ 1)lI l'k. to 80 nC{lllil'e the 
larger truct, the council wou ld hllve nutho rity to do "0. 1-lFt \' i n~ 1\(: Quil'(l~1 morc Iliud thnn 
WIlS neccs9ury for JlIU'k J)1I1·I)(lSes. t he vi ll ll~e could l'd l \he ~Ul· I ) I" 8. Sec (11:>0 \)I' inion O.A.G. 
,IG9-A· 12, Febl'ullI'Y 10, 1938. COI)y enclosed. 
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business and residential uscrs located outside of t he corporate limits. 
Some of these extensions were originally made by agreement with the 
owners to supply water which agreements l'an for a limited period of 
time and which time limits have long since expired. During the past 
few months it has developed that the present supply of water is in­
adequate a nd the village is faced with the necessity of digging a new 
well and constructing a new filter plant at considerable expense. A 
short time ago the water users located outside of the village were 
notified of a meeting which was held in December, and at t hi s meeting 
the water users, who were present, were notified that the village would 
discontinue the practice of supplying water to user s outside of the COl"­

pOl'ate limits on June 1, 1958, unless before that time such water users 
would petition to have their land incorporated into the village of 
Madelia. 

"For the purpose of this quest ion we will assume that between 
now and June lst such water users would have t ime to dig individual 
wells." 

Question 

"U nder the ci rcumstances above set forth, cnn t he Village of 
Madelia di scontinue serving water from the municipal water depnrtment 
to users located outside of the corporate limits of the village and not 
be I'esponsible for damages resulting therefrom to property owners now 
being served by the water system." 

Opinion 

The village has authority to supply water from its waler system to 
non-resident users at such rates and upon such terms as the village council, 
or the utility commission, sha11 determine. M. S. A, 412.321" Subd. 3; 38 Am. 
JUl'. "Municipal Corporations" 259, Section 570. I t may do so by contract. 
Reed v. City of Anoka . 85 Minn. 294, 88 N. W. 981. 

However. the village is not required, by contract or otherwise, to s upply 
water to persons outside its boundaries, See Guthe v. City of Staples, 183 
Minn. 552, 237 N. \V. 441; State ex rel. Steidley v. Village of Kilkenny et aI., 
170 Minn. 424, 212 N. \V. 899. The village water system is under the control 
of the vil1age. See 16 Minn. Law Rev. 514 . 

Upon the expiration of the time fixed by t he contract for the furni shing 
of water, no other facts 01" circumstances appearing, t he vi llage council had 
the r ight to terminate s uch s upply and treat its obligation at an end, a nd 
if it continued to furnish water to the othel" part ies to t he contract it acted 
merely as a volunteer without any further 0 1' g' l'eatel' obligations than it 
had to supply water prior to t he contract. 

In discuss ing t he right of a municipa lity to di scontinue watel' service 
to non-res idents, the court in Richa rd v. City of Portlnnd. 121 Ol'e. 340. 255 
P. 326 said : 
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"The above sections of the statute a uthor ize the city to sell wuter 
to people res iding outside of its boundaries , to t he end that the water 
system muy be opcmicd fOl' the ben efi t a nd usc of its inhnbitnnts . It is 
not w ith in the purview of the statute to confc r a uthori ty upon a muni . 
cipal ity to engage in H wutel' bus iness a s a public uti lity beyond its 
bounda d es. Such is a departul'e from t he usual way in which n munici­
pal govern ment functions, and, whe re it is doubtful whether s uch power 
has been conferred, t he doubt s hould be resolved against the grant. 
Cons ide ring in thei r entirety the charte r and s tatutory provisions ap­
plicable to t he opera t ion by t he city of its water system, we think it is 
t hCl'cby clearl y intended that t.he inhabitants of the city should have 
s uperior rig hts as wate r consumers over the plaintiffs and others simi­
la rl y situated. 

"Thc wuter system was establi shed at the expense of the taxpayers 
of the city, and a holding that those who have not borne such burden 
s hall have equal rights therein would not be based on sound equitable 
principles. Authority is vested in t he city to di spose of surplus water, 
but its officials mus t not barter away that which is in the nature of a 
public trust. P ikes Peak Power Co. v. Ci ty of Colorado Springs, [8 Cir. ] 
105 F. 1. The watcr s ystem was constructed primarily to serve those 
who pa.id for it. When such project s a re undertaken by a municipality, 
the capacity of the pla nt is generally in excess of its present use, and 
it is r easonable to a ssume t hat sale of surplus water was contemplated. 
In 19 R. C. L. 790, it is sa id: 

" 'Nor enn it (referring to municipa lity), withou t express statutory 
authori ty, supp ly watcr to premises loca ted ou ts ide the corporate 
lim its, and, when it is so authorized, its obligation is a matter of volun­
tary contract and s uch uuthOl'ization does not impose upon it t he duties 
of a public service corporation in the territory which it undertakes to 
sel've'- citing Childs v. [City of] Columbia, 87 S. C. 566, 70 S. E. 296, 
34 L. R. A., N. S. 542, which S UPP01'tS the text." 

Thcse observations appear to be perti nent to the p roblem now facing 
your villuge. See a lso in this connection Anno. : 48 A. L. R. 2d 1122; 12 Mc­
Quill in l\'hmicipal Corp., 3d Ed., Sections 35.34, 35.35. On the bas is of the 
foregoing, we a nswer you I' question in t he aflinnative. 

Madelia Vi llage Attorney. 
January 17, 1958. 

MILES LORD, 
A ttorney General. 

HARLEY G. SWENSON, 
Assistant Attol'ney Genel'U1. 

624-0-17 
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Children-Aid to Dependent-Aid may only be withdrawn from recipient on 
the bas is of unsuitability of the home when the child is living in a 
foste r home with persons other than his own family. 

Facts 

"This office has been presented with the following question concern­
ing M. S. 256.73 Subdivision 1, paragraph (2)". M. S. A. 256.73 dealing 
with Aid to Dependent Children r eads in part a s follows : 

"Subdivision 1. Dependent children. Assistance shall be given under 
sections 256.72 to 266.87 to or on behalf of any dependent child who: 

U(2 ) is living in a sui table home conducted by a family having as 
fa r as pract icable t he same religous faith as the family of the child and 
meet ing the s tandards of care and health fixed by the laws of this state 
and rules and regulations of the s ta te agency thereunder!' (Emphasis 
supplied) 

Ques tion 

I s such provision applicable when a child is living with his own parent 
or parents 01' does it apply only to foster home situations where a child is 
living with persons other than his own family? 

You add that it is your opinion that such provision should apply only 
in cases where a child is living with persons other t han his own family. 

Opinion 

\Ve agree with your conclusion and hold that assistance under the Aid 
to Dependent Children program may only be denied or suspended on the 
basis of unsuitability of t he home when the chi ld is Jiving in a foster home 
with persons other than his own family. 

Our Supreme Court has said, "A broad but fai r conclusion is to be given 
statutes having for their end the promotion of important and beneficial ob­
j ects." Judd ' ·S. La ndin (1942) 211 Minn. 465. 1 N. W. 2nd 861. The im­
portance of this legislation for dependent children is not open to question, 
for its fundamental purpose is to assist in keeping the family together in 
the same household and to secure for such child or children , wherever pos­
s ible, the personal care and training of the parent or parents. See M. S. 
256.85. In considering the language of paragraph (2) i t is impossible to 
conclude that the home there referred to is the home of the parent since 
reference is made to, <fA home conducted by a family having a s far a s prac­
ticable the same religious fai th as the family of the child '" ...... " . Such para­
graph should be contras ted with Section 256.73, Subdivision I, paragraph 
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(1), relating to applications by. * • " the parent or other re lative with 
whom the child is living · " • ", 

We are not unmindful of the wording of M. S. 256.85 which states in 
effect that the purpose of this program is to enable the state and its several 
counties to cooperate with responsible mothers or r elatives in rearing future 
citizens, but we do not believe t hat it was the intent ion of t he legislature to 
authorize the various county welfare boards to pass on the issue of who was 
a responsible mother, or that this language was intended to limit the pro­
gram. 

It is important to bear in mind that the legislature has provided an 
effective r emedy for the county and the s tate if it is clear that the un­
suitability of the home is the result of a careless or thoughtless parent un· 
concerned for the welfare of his child. We refer to procedure under Chapter 
260 of the Minnesota Statutes dealing with dependent, neglected and de­
linquent children. If a lever is needed to bring the alleg ed irrespons ible 
mother to the place where she accepts her responsibility, the procedure out­
Hned in Chapter 260 should be more effective than the withdrawal of aid 
needed for the very s urvival of the family, even if the statutes authorized 
the latter procedure. 

Moreover, under t.hi s r ecommended procedure, the mother or other par­
ent has the immedia te protection of t he court and the burden of proving 
dependency and individual irresponsibility rests with the agency. U a con­
tI'ary conclus ion were r eached, the consequences would be too startling to 
contemplate. Aid could then be arbitrarily withheld upon a board's finding of 
unsuitabilit.y. with no further aid given t o meet the needs of the children, 

While it is true that general r elief might be available to the family 
whose aid to dependent children grant has been suspended or revoked (and 
even this can be and occas ionally is effectively and tragically fores talled and 
delayed), we recognize no statutory bas is for saying in effect, "Aid to de­
pendent children is available only to the proven family unit and general 
reli ef to all others even though the parent is a part of thi s unit", It may 
be that special child welfal'e services will have to be extended to a family 
but this can and s hould be done whether the family is receiving aid through 
aid to dependent children or through the general r elief prog ram, 

Hennepin Count.y Attorney. 

July 2, 1958. 

MILES LORD, 
Attorney General. 

DAVID R. LESLIE, 
Assistant A ttorney General. 

840-A-l 
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Old Age Assistance Lien- Land sold under order of the probate court 
passes free of any encumbrance of OAA lien filed against the land for 
assistance given an heir but the lien is transferred to the heir's inter ­
est in the proceeds. 

Facts 

D dies in Rice County owning rcal estate therein. H e leaves s urviving 
three brothers [as his heirs], onc of whom has been receiving old age assist­
ance. While D's property is being probated, but before an order of license 
to sell is granted, the Rice County Welfare Board, has caused to be filed 
pursuant to Section 256.26 M. S. A., intention to claim an old age assistance 
lien against the interest of D's brothel' in the said rcal estate. Thereafter 
order of license to sell is granted to the administrator of D's Estate and 
D's land is sold in Probate. The purchaser of D's land in Probate, upon 
examination of the abstract of title to said land, finds a certificate of 
the Register of Deeds of Rice County s howing t he filing of the old age 
assistance lien against the said brother and his interest in D's land, and 
r efuses to accept t itle to the property and pay the balance of the purchase 
price to the administrator of D's Estate, until the old age assistance lien 
ngninst D's brother is satisfied or released as against t he property. 

Question 

Must the old age assistance lien against D's brother be paid first be­
fore D's Estate can give a Probate Deed showing good and marketable title 
to D's property free and clear of any encumbra nce of old age assi s tance 
lien to the brother? 

Opinion 

Your question is answered in the negative. 

In the first place, the probate deed to be given the pu)"chuser is not a 
warranty deed, but in t hi s instance the purchaser need not be concet'ned 
with the alleged encumbnlnce of the property by t he old age ass istance 
lien s ince we hold that the purchasel' takes the land f)'ce of any claim to 
the State by virtue of its lien. OUI' reasoning follow s. 

Upon the death of D, title to the real estate in question passed by 
descent to his brothers, but subject to be divested by a sale of the land dur­
ing the probate proceedings, Kietzer v. Nelson 157 Minn. 463; 196 N. W. 641. 
Thereafter , the sale proceeds stand in place of the land. 

It is clear that the probate court having assumed jurisdiction of the 
estate had the power to authorize sa le of the land. When it exercised this 
power and approved t he sale, the purchaser took the land free from any 
claim thereto on the part of the heirs 01' anyone claiming under t he heirs. 
Kietzer vs . Nelson, supra. 
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The probate sale extinguished the lien for old age assistance on the 
land in issue. At this point the lien wns, however, transferl'ed to the de­
ceased bl'othel"s interest in the proceeds from the sale of the land. These 
proceeds will pass to the heir as real estate and not as personal property. 
(Ness va. Davidson, 49 Minn. 469, 52 N. W. 46, Kalars vs. Brown. 108 Minn. 
60, 121 N. W . 229, Gucnman vs. McVey. 126 Minn. 21, 147 N . W . 812.) By 
appropriate procedure the lien may be enforced agHinst these proceeds. 

MILES LORD, 
Attorney General. 

DAVID R. LESLI E, 
Assistant Attorney General. 

Rice County Attorney . 

May 19, 1958. 
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Discharge of Old Age Assistance Lien-State may acquire land by convey­
ance from recipient in settlement of Old Age Assistance lien. 

"An old ag'e assistance recipient has expressed hi s desire to convey 
his property to Crow Wing County since he is grateful for the help 
which he has received and he is now no longer able to live on his 
property. The amount of the old age assistance lien is in excess of any 
possible amount which might be realized upon a sale of the property. 
The titl e to t he property is in the name of the recipient and his wife 
as joint tenants and not a s tenants in common. His wife has died and 
there has been no severance of the joint tennncy. She also had received 
old age assistance until her death. It is realized, of course, that the 
recipient cannot effectively convey the whole title until there have been 
severance pl·oceedings." 

Questions 

" 1. Do the statutes authorize such a conveyance? 
"2. If so, to whom should the conveyance run?" 

Your first ques tion is answered in the aflirmative. 

I invite your attention to IHinnesota Statutes 256.2(j. Subdivision 10. 
which reads a s follows : 

"The recipient, hi s twit's, personal l'epl'esentatives , OJ' a ssigns, may 
discharge such lien at any time by paying the amollnt ther eof to the 
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treasurer of the proper county who, with the approval of the county 
agency, shall execute a satisfaction thel'cof and file the same with the 
register of deeds of each county where the lien certificate is filed. H 

While not directly answering the question mised by your inquiry it does, 
nevertheless, point out that a lien may be discharged by payment of the 
amount of the lien to the county treasurer. It would s eem to follow that 
the land against which the lien is fi led may certainly be conveyed to the 
state in l ieu of payment in money and particularly where, a s in th is case, 
its value is less than the lien. 

This contention is further fortifi ed by M. S. 256.263, Subdivision 1 which 
reads: 

"When land shaH have been acquired by the state under the pro­
visions of Minnesota Statutes 1941, Section 256.26, either by conveyance 
in settJement of the lien h eld by the state, or by foreclosure of such 
lien, it shall be the du ty of the county board to manage and lease the 
real estate while t he state cont inues to own it." 

Here it is clea r that the legis lature contemplated that the r eci pient of old 
age assistance could convey hi s land to the state in settJement of the lien. 

Having answe red the first question in Lhe affirmative you ask, "To whom 
should the conveyance run?" 

We ans wer tha t the comreyance s hou ld run to Lhe S w.t c of Minnesota. 
This seems clear f r om the reading of Minnesota Statutes 256.263, Subdivi­
sion I, above set out, which states : "When land shall have been a cq uired by 
the s tate · •• " and al so by Subdivision 2 of the same sec tion which states 
how the land is to he managed and begins, " While the s tate owns such real 
estate· •• " 

Crow Wing County Attorney. 
April 17, 1958. 
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MILES LORD, 
Attorney General. 

DAVID R. LESLIE, 
Ass istant Attorney General. 

521-P-4 

Old Age Assistance--Burial. EXCcllting where a county operates under a 
township sys tem of r elief. general relief funds may be used to supple­
ment statut ory a moun t for funeral expenses of Old Age Assistance re­
cipient in order to prm'ide a dec{'nt burial. 

Facts 

"Under Minuesota Statutes Annotated No. 256.24 which l'efers to 
old age ass istance recipients, it is stated 40n the death of a recipient, 
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the County Agency shall pay an amount for reasonable funeral ex­
penses not exceeding $150.00.' 

441t is becoming increasingly difficult to obtain a reasonable funeral 
service for old age assistance r ec ipie nts for the sum of $150.00." 

Question 

"Would it be possible for the County to utilize general r elief funds 
and pay more than $150.00111 

Opinion 

Minnesota Statutes 1953, Section 256.24 reads in part as fo1lows: 

"On the death of a recipient, the coun ty agency shall pay an amount 
for rcnsonable funeral expenses not exceeding $150. No funeral ex­
penses s hall be paid if the estate of the deceased is sufficient to pay 
s uch expenses or if the chi ldren, or spouse, who were legally responsible 
for the support of the deceased during his lifetime, are able to pay such 
expenses; provided, that the additional payment or donation of the cost 
of cemetery lot, interment, religious service, or for the transportation 
of the body into or out of the community in which deceased resided, 
shall not limit payment by the county agency as herein authorized * * ." 
Section 262.14 reads as follow s: 

"When a person dies in any county, not leaving sufficient means to 
defray necessary expenses of his burial, nor any relatives therein of 
s ufficient ability to procure his burial, the county board shall cause a 
decent burial of his remains to be made nt the expense of the county." 
Section 263.01 reads in part as foUows: 

"In counties having the town system, the town boards and city and 
village councils shall be superintendents of the poor. All applications 
for aid shall be made to s uch boards or councils, which shall grant such 
relief as they deem necessary, by paying for the board and care of the 
applicants, providing transportation to their homes, paying rent, mak­
ing cash payments , furni shing provisions, clothing, fuel, and medical 
attendance, and burying the dead * * • " 
Section 263.03 provides that when a persoll not having legal settle­

ment in a political subdivision operating under the township system of relief 
dies therein, the political subdivision must give him a decent burial, and it 
may then recover the cos t thereof from the county which may then recover 
I,·om the political subdivision of such person's legal settlement. 

This office has previously t'uled that the expense of buria l of poor per­
sons having settlement in the state should be paid by the county of settle­
ment if operating under the county system of relief and by the city, village 
or town of settlement if operating under the township system of relief. 
(0. A. G. 339-c, March 6, 1940) 

The prohibition in the statutes against granting general relief to old 
age assistance recipients was repealed by Laws 1951, c. 92, Section 1. 
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Budgetary deficiencies in excess of t he $G5.00 pC I" month ma xi mum under 
the old age assistance law must now be met by a g ran t of general relief. 

It is noted that a maximum of $150.00 may be pa id for funeral eXpenses 
under the old age assistance law while no maximum is specified unde r the 
general r elief s tatutes. I t would be unreasonable to hold that t he legislatu re, 
by s pecifying a maximum that could be paid from old age assistance fund s 
for funeral expenses, intended to provide t hat old age ass istance recipients 
should be provided something less t han the "decent burial" required for 
POOl' persons generall y. 

In my opinion, if the $150.00 plus t he cost of t he cemetery lot, inter­
ment, religious service, and transpor tation of the body authorized fo r old 
age assis tance recipients is ins ufficient to provide a <ldecent burial" as re­
quired by the general relief s ta tutes, and if the circumstances are s uch that. 
payment of funeral expenses would be justified under the re lief statutes 
previously cited, the deficit should be paid by the poJitical subdivision re­
s pons ible f or paying burial costs under such statutes . Whether there is such 
a deficiency can read iJy be determined by ascertain ing t he amount cus­
tomarily paid in the communi ty for burial of pOOl' persons under t he l"Clief 
statutes. 

I am informed that Becker County operates under t he township sys tem 
of relief rather than under the county sys tem. Such being the case, the 
political subdivision responsible for paying any burial costs of old age a s­
s istance recipien ts in excess of those costs allowed by Sec. 256.24 would be 
the town, village Or city of settlement of such decedent rather t han the 
county. Therefore, your speci fi c ques tion asking whether Becker County may 
pay the excess out of its J.!enerai funds must be answered in t he negative. 

Becker County Attol'ney. 
Octohet 4, 1957. 
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MILES LORD, 
Attorney General. 

DA VID R. LESLIE, 
Assistant Attorney Geneml. 

521-J -~ 

Poor Relief-A counly giv ing aid can not recover for said aid from that parl 
of rec ipient's es tate acquired subsequent to the furnishing of ass is tance. 

Facts 

"Mr. 'A' is an inmate of the County Farm of Goodhue County, being 
an indigent person, where he has r es ided continuously since December 
13, 1944. In April, 1957, he inherited a substantial sum of money and a 
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guardian was appointed of his estate in the Probate Court of Goodhue 
County. Goodhue County presented a claim for board, care, and medical 
attention at the County Farm, going back for a period of six years and 
the guardian desires to pay this claim, plus a r easonable amount for his 
monthly support from now on," 

Question 

"May the county recover from the guardian for t he care of Mr. 
' N for the past s ix years and for his future care?/I 

Opinion 

Minnesota Statutes 1953, Section 261.04, Subdivision 1, reads: 

"261.04. Subdivis ion 1. When any perSon is furnished or provided 
with support, maintenance, care, or burial as a pOOl' person by any 
county. city. town, village, or borough t he municipality so furnishing 
s uch support, maintenance, care, or burial shall have a claim therefor 
against the person or his estate for the reasonable value thereof, which 
claim may be presented and prosecuted by s uch municipality at its op­
tion upon discovery of any property belonging to the poor person or to 
his estate." 

Attorney General's Opinion, O. A. G. 339-h, November 15, 1937, which 
appears as Opinion No. 339 in the 1938 Report of the Attorney General, in­
terprets Section 261.04 and concludes a s fol1ows: 

II • • • we do not bel ieve that a poor person is liable to the munici­
pality for previous ma intenance where s uch per son did not have any 
property at the t ime of furnishing poor aid but acquired the same there­
after. We find no language in the statute evidencing any intent on the 
part of the legis lature to permit a recovery against a poor person for 
aid furni shed where such person has ceased to be a charge upon the 
municipality and become self-support ing, either through property de­
rived from his labor or other sources subsequent to the time of receiv­
ing s uch l'e1ief." 

That opinion is her eby reaffirmed. 

Opinion O. A. G. 125-a-64 , July 19, 1955, does not deal with the question 
of recovery from property acquired after the assistance has been furnished. 
That opinion correctly stales the rule that recovery may be had from the 
estate of a person who has been furni shed I'elief ; and the exception to such 
rule is that no recovery may be had from that part of the estate which the 
recipient acquired s ubsequent to the furni shing of ass istance. 

It follows that the county has 11 0 claim agains t MI'. " A U for the assis t­
ance furni shed him priOl' to April 1957, the time he acquired the proper t y. 
The county may recover, hOWCVCI', fa)' ass is tunce furni shed s ubsequent to 
April 1957. 
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Section 262.22 authorizes the county board to enter into contracts for 
the support and care of persons not paupers at the county p~or house. If 
the Goodhue County Farm comes with in the definition of a county poor 
house, the county board may contract with Mr. "A's" guardian for payment 
for future care. 

Copies of the 1938 and 1955 opinions refcl'l'cd to herein are enclosed. 

Goodhue County Attorney. 
September 3D, 1957. 
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MILES LORD, 
Attorney General. 

WAYNE H. OLSON, 
Assistant Attorney Gencral. 

125-A-64 

Parole Board Decis ions-need not be una nimous. 

Questions 

1. Is there any statutory provision that Parole Board decisions 
must he unanimous or may they be by majority vote? 

2. Minn. Statutes 637.06 provides that parole for persons serving 
life sentences for Murder are subject to unanimous consent, in writing, 
of the members of the Board of Pardons. I s it 'implied or otherwise in­
dicated that decisions to parole by the Pa role Board in these cases must 
also be unanimous ? 

Opinion 

There is no statutory provis ion requiring parole board decisions to be 
unanimous. In the absence of a statutory r equirement to the contrary, 
where authOrity to do certain acts requiring the exercise of discretion and 
judgment is conferred upon a board consisting of more persons than one, 
at least a majority of that board must concur in any decision made. 
(McQuillin-Municipal Corporations, Vol. 4. Section 13.30) (42 Am. JUl'. 

Public Administrative Law, Section 72) Nor is it to be implied that the 
statutory provis ion thnt the pardon board act only by unanimous vote con­
stitutes a requirement that action by t he parole board be unanimolls. 

Chairman, Stale Board of Parole. 
December 1, 1958. . 

MILES LORD, 
Attorney General. 

JAMES N. BRADFORD, 
Spec. Asst. Attorney General. 

328-A-1 
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RAILROAD AND WAREHOUSE COMMISSION 

RAILROAD AND WAREHOUSE 
COMMISSION 

373 

Public local grain warehouse storage receipts-Grain s torage receipts issued 
pursuant to M. S. A. 232.06 are negotiable and Railroad and 'Varehouse 
Commission may not authorize the issuance of non-negotiable warehouse 
receipts by licensed. public local grain warehouses. M. S. A. 227.05. 

Facts 

HChapter 232, Minnesota Statutes 1953 as amended, gives this 
Commission jurisdiction over public local grain warehouses. Section 
232.06 thereof, Subdivisions 1 and 2 set forth the conditions under 
which a legal warehouse storage receipt shall be issued. You will note, 
however, that this chapter does not specifical1y s tate whether the r e­
ceipt can be negotiable or non-negotiable. We believe, however, that it 
can be implied that this type of warehouse storage receipt is negotiable. 

"Sections 233.03 and 233.06, Minnesota Statutes 1953 as amended, 
specifically prescribe the form of terminal warehouse receipt, and 
, ••• such warehouse receipt at the request of the owner or consignee' 
may have printed or s tamped thereon 'non-negotiable.' " 

Question 

" In view of the fact that Chapter 232 merely sets forth the pro­
visions that a warehouse receipt must contain but does not state 
whether it must be negotiable or non-negotiable, is it within the power 
of this Commission to permit by rule or otherwise the issuance of a 
non-negotiable warehouse storage receipt by licensed public local grain 
warehousemen ?" 

Opinion 

Your ques tion is answered in the negative. 

Minnesota Statutes, c. 232 deals with public local grain warehouses. 
M. S. A. 232.06 provides that where grain is stored in a public local grain 
warehouse a legal warehouse storage receipt shan be issued to the owner 
or his agent. That section specifies what shall be included in the receipt 
and it provides a specific warehouse and storage contract which shall govern 
the transaction. In the contract provided for by stntute is this clause: 

"Upon the return of this receipt and payment or tender of a de­
livery charge per bushel of five cents for flax, f our cents for soybeans, 
wheat and rye and three cents for each other grains, and all other stated 
lawful charges accrued up to the t ime of sa id return of this receipt, the 
above amount, kind and grade of grain will be delivered within the 
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time prescribed by law to the person above named or his order * 
232.06, Subdivision l. 

* * " 

The receipt is therefore a negotiable receipt. M. S. A. 227.05. The sec­
tion last cited, in addition to defining a negotiable receipt, also provides that 

"No provision shall be inserted in a negotiable receipt that it is 
non-negotiable. Such provision, if inserted, shall be void." 

It is my opinion, therefore, that the commission may not by rule, or 
otherwise, authorize the issuance of non-negotiable warehouse storage l'e­
ceipts by licensed public local grain warehouses. 

You have called attention to M. S. A. 233.03 and 233.06 which sections 
provide that terminal warehouse receipts may have printed 01' stamped 
thereon "non-negotiable". As indicated in our previous opinion O. A. G. 
645-b-23, June 23, 1939, copy enclosed, those provisions are an exception and 
the receipts involved could not be so stamped without such exception. 

MILES LORD, 
Attorney General. 

JOHN R. MURPHY, 
Assistant Attorney General. 

Railroad & Warehouse Commission. 
February 28, 1957. 
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645-B-23 

PEI{A-Duty of political subdivisions to make employer contributions to 
fund are obligatory under L. 1957, c. 935, Section 16, Subd. 2, as it does 
to other contributions under Section 8. 

Facts 

"Minnesotu Session Laws 1957, Section 353.36, Subdivision 2, sets 
forth that members will have the period from July 1, 1957, to June 30, 
1958, in which to purchase back deductions, with interest, covering prior 
public service previous to affiliation with the retirement system. One 
portion of the subdivision provides that the employing governmental 
subdivision shall match all payments made pursuant to said subdivision, 
while a following provision reads to the effect that any governmental 
subdivis ion which des ires to make the employer contribution is au­
thorized to appropriate money fO}· such purpose." 

Question 

"Does the language mean that it is mandatory or is it optional on 
the part of the governmental subdivis ion to match the payment made by 
the member in the purchase of back salary deductions?" 
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Opinion 

L. 1957, c. 935, Section 16 (353.36, Subd. 2], provides: 

4< '" '" '" The employing governmental subdivision s hall match all 
payments made pursuant to this subdivision. Any governmental sub­
division which desires to make the employer contribution herein pro­
vided, is hereby authorized to appropriate money for such purpose. 
These installment payments shall be paid in full within five years." 
(Emphasis supplied.) 

In the first of the quoted statutory sentences each employing govern­
mental subdivision is required to make the employer contributions on the 
basis therein specified. But in the second sentence, reference is made to 
governmental subdivisions which desire to make employer contributions. 
Obviously, the two sentences in thi s respect are inconsistent. However, it 
is clear from the purpose and pattern of the statute as it relates to employer 
contributions that the legislature intended that t hese employer contributions 
are obligatory, leaving no discretion or option to make the employel' match­
ing contributions to the fund. ]n short, each governmental subdivision is 
required as a matter of law to make employer contributions to the fund 
both under Section 16, Subd. 2, and under Section 8, of L. 1957, c. 935. The 
use of the word "desires" in Sllbd. 2, is an obviotH; error, and the words "is 
required" should be substituted in its place. 

This construction necessarily follows from a reading of Sec. 8, Subel. 1, 
of the same act, containing the statutory requirement that each govern­
mental subdivision must make employer contributions to be paid "out of 
moneys collected from taxes or other revenue of the governmental sub­
division." 

The applicable rule of statutory constl'uction is stated in Mason's Dun­
nell Digest, Section 8986, as follows : 

"And the duty devolves upon the courts to ascertain the legislative 
purpose from a consideration of the act as a whole, and to interpret it, 
if possible, so that it will accomplish the intended purpose. To bring 
this about obvious mistakes and omissions may be corrected or sup­
plied; and contradictory expressions, and language of doubtful import 
should be given a meaning consistent with the legislative intention as 
disclosed by the act taken as a whole. * ., • ,. 

MILES LORD, 
A ttorney General. 

WILLIAM M. SERBINE, 
Assistant Attorney General. 

Public Employees Retirement Association. 

December 20, 1957. 331-B 
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PERA-Where husband and wife are both members of association and hus­
band dies, widow may not legally surrender rights consequent upon her 
own members hip in the Fund for the purpose of increasing the amount 
of benefits accruing to her as the surviYing spouse. 

Facts 

"Mr. S became an annuitant of our a ssociation as of January I , 
1941, and when he died on March 3, 1957, he was receiving a monthly 
annui ty of $ 114.16. His wife and sole benefi ciary, Mrs. S, also is an 
annuitant, having retired on April I, 1945; and her present benefit is 
$53.00 pe r month. Further, her birth date is F ebruary 12, 1880, and 
she was domiciled with the decedent when death occurred. 

USection 353.21 of the Public Employees Retirement Act as con­
tained in Minnesota S tatutes 1953, Chapter 353, as amended by Laws 
1955, Cha pter 815, provides for payment of survivor annuity to the 
spouse if the lipecific requirements are met; a nd such survivor annuity 
amounts to one-half of the benefit which the member was receiving 
when death occulTed. Said sect ion 353.21, subdivision 1, dause (5) pro­
vides that the surviving spouse may not qualify for a survivor annuity 
if she is receiving any other benefit provided for by the retirement act. 
However section 353.11 , subdivi sion 12 of this same law sets forth that 
a member may have his monthly annuity reduced upon making applica­
tion therefor." 

Question 

" Under the Public Employees Retirement Act may Mrs. S. reduce 
her personal annuity of $53.00 monthly to the point where she will 
waive the enti re benefit, in which case she would be receiving no 
personal annuity from our fund, and would she then have the right to 
apply for the survivor annuity of $57.08 per month under said section 
353.211" 

Opinion 

Your question mus t be answered in the negative, as we know of no legal 
authori ty which would permit a member to surrender rights and benefits 
arising from her own membership in the Association for the purpose of 
procuring larger benefits through her husband's membership. The widow's 
right to benefits is fixed as of the t ime of the death of the member, and 
neither the board nor anyone having right to benefits consequent upon the 
member's death may' alter the amount of the benefits prescribed by law. 

M. S. 1953, Section 353.11, Subd. 12. as amended, providing that a person 
entitled to PERA benefits may. upon application and relinquishment of 
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right to full monthly payments effectuate a reduction thereof, has been re­
pealed. L. 1957, c. 935, Section 27. 

MILES LORD, 
Attorney General 

WILLIAM M. SERBINE, 
Assistant Attorney General 

Public Employees' Retirement Association. 
July 7, 1958. 
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PERA-Optional Annuity-Application therefor must be submitted during 
member's lifetime. 'Where member makes payment for previous allow~ 
able service so as to quaJify later for "]0 years certain and life optional 
annuity", but does not during his lifetime apply for such annuity. he is 
entitled to the refundrnent of the amount so paid when it cannot serve 
as a basis for increasing benefits available to him, his widow or other 
beneficiary. 

Facts 

"Under date of January 13, 1958 a le tter was addressed to the sec­
retary of the Public Employees Retirement Association by William E. 
Meier, Personnel Director of Glen Lake Sanatorium in Hennepin County, 
advising that Dr. Peter M. Mattill , m ember of the association, had 
elected retirement effective December 31, 1957. 

uDr. Mattill signed application for membership in the retirement 
association under date of June 30, 1939 and at that time he made all 
payments required under the law then in effect to allow him contribu­
tory credit dating from July I, 1931. He so remained a contributing 
member to January 1, 1958, date of his retirement from public service. 

"With his letter of January 13, 1958, Mr. Meier forwarded formal 
application for retirement annuity which had been signed by Dr. Mattill 
on December 26, 1957 in the presence of a notary public and two wit­
nesses. Mr. Meier also then sent certificate of department head show­
ing Dr. Mattill's public service rendered at the Sanatorium from Feb­
ruary 2, 1924 to January 1, 1958. Further, we had previously received 
evidence of Dr. Mattill's age in the form of a verifax copy of his birth 
record indicating that he was born on October 26, 1887. Said application 
for retirement was filed under .Laws 1957, Chapter 935 on a 10-years 
certain and life basis . This optional annuity based on the contributory 
credit of the member would have a llowed $408.60 per month effective 
January 1, 1958. To secure such optional annuity, on December 5, 1957 
a check for $4,403.20 was forwarded to the retirement association on 
behalf of Dr. Mattill, of which sum $996.11 represented accumulated 
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salary deductions from February 2, 1924 through June 30, 1931 together 
with interest thereon of $3,407.09. Further, said optional annuity at the 
I'ate of '$408.60 monthly for a period of IO-years celtain would have as­
sured benefits totalling $49,032.00, 01' in the event the member would 
have lived beyond said original IO-yeal' period, the benefit would have 
continued at the rate of $408.60 each month throughout the remainder 
of his life. 

"May we call your attention Lo the fact that on January 10, 1958 
the Public Employees Retirement Board met in regular session and at 
that meeting various applications for annuity were presented for ex­
amination and approval, but Dr. l\'Iattill 's application was not included 
on the agenda because of the fact that though the same was duly exe­
cuted by the member on December 26, 1057, the letter of h 'ansmittal 
hom the department head was dated J a nuary 13, 1958 and t hat letter 
together with application for ret irement were received in the office of 
the association on January 14, 1958, On January 14, 1958 Mr. Meier 
telephoned the office of the retirement association and advised that Dr, 
Mattill had died on Sunday, January 12, 1958. 

"On January 23,1958 Mrs. Nora A, Mattill, surviving spouse and 
designated beneficiary in this case, signed application for survivor 
benefit requesting allowance at the rate of $408.60 per month based on 
the 10-year certain and life optional annuity as selected by the member 
himself prior to his death, which would have allowed payments at the 
said rate of $408.60 monthly for 10-years certain, or a total of 
$49,032.00. Her application for benefit was accompanied by evidence of 
her age indicating that she was born on June 15, 1895. 

"At the next subsequent regular meeting of the Public Employees 
Retirement Board held on February 13, 1058 this case was duly pre­
sented. During that presentation the retirement board was apprised of 
the contents of opinion rendered by you under date of November 14, 
1957, addressed to Miss Ona A. Crume, Executive Secretary of the State 
Employees Retirement Association, with reference to a similar case 
which occurred in connection with a member of that state association. 
In such opinion you pointed out that the member had died before any 
retirement benefit actually was paid to him and that therefore the sur­
viving spouse was entitled to benefit authorized by Laws 1957, Chapter 
928, Section 11. Based on the contents of said opinion, and based on the 
fact that Dr. Mattill had died prior to the time that he could have been 
actually paid an annuity, the Public Employees Retirement Board at 
meeting of February 13, 1958 granted a survivor benefit to Mrs. Mattill 
in the amount of $150.00 per month under Laws 1957, Chapter 935, Sec­
tion 11, Subdivision 2, inasmuch as she is over 62 years of age. 

"However, Mrs. Mattill maintains that because Dr. MattiIl, prior 
to his death, duly signed application for retirement to take effect Jan· 
uary 1, 1958 on a 10-years certain and life optional annuity basis, she 
as the surviving spouse is entitled to benefits of $408.60 per month for 
10 years from January I, 1958 forwal'd, or a total of $49,032.00." 
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Questions 

u!. Based on the review of this case as submitted in this letter and 
in the light of your opinion rendered on November 14, 1957, do you 
confirm the action taken by the Public Employees Retirement Board at 
regular meeting of February 13, 1958, when the said board allowed Mrs. 
Mattill a survivor benefit of $150.00 per month under Laws 1957, Chap­
ter 935, Section 11, Subdivision 2? 

H2. If your answer to t he preceding question is in the affirmative, 
then will t he board have the authOl'ity to refund to Mrs. MattilJ, as the 
designated beneficiary of the decedent, the sum of $4,403.20 paid on 
December 6, 1957 and r epresenting buck deductions with interest cov­
ering the contributory period from F ebruary 2, 1924 through June 30, 
1931 only, which period preceded his original purchase from July 1,1931 
in view of the fact that the contributory credit of Dr. Mattill from July 
I, 1931 was more than sufficient to allow an identical survivor benefit 
of $150.00 monthly to Mrs. Mattill. This particular question is asked 
because the amount of $4,403.20 was paid by Dr. Mattill on the basis of 
setting up his account toward the larger annuity of $408.60 monthly 
under the IO-years certain and life optional feature ." 

Opinion 

The foregoing resume presents the following controlling facts : 
Dr. Peter M. MattiH died January 12,1958, a PERA member regularly 

employed at the Glen Lake Sanatorium, Hennepin County, as Associate 
Medical Director. His membership commenced June 30, 1939, and bis allow­
able service dated from July 1, 1931. H e left surviving his widow, Nora A. 
Mattill, but no dependent children. On December 6, 1957, he paid into the 
association fund the sum of $4,403.20, of which $996.11 covered his employ­
ment from February 2, 1924, through January 30, 1931, together with in­
terest thereon in the amount of $3,407.09. This payment was obviously made 
preliminary to his anticipated election, not consummated as hereinafter dis­
cussed, for an nnnuity on a 10-years certain basis. 

Though the member may not have worked at his employment on or 
subsequent to January 1, 1958, he had not reti red within the meaning of L. 
1957, c. 935, Section 11, Subd. 3. 

Mr. William E. Meier, Personnel Director of Glen Lake Sanatorium, on 
January 13, 1958, the day following the death of Dr. Mattill, mailed to the 
Secretary of t he Association, with a covering letter dated January 13, 1958, 
an application of Dr. Mattill dated December 26, 1957, but received by the 
association on January 14, 1958, for retirement annuity, designated as a 
"lO-years certain Option Plan." Mr. Meier's transmittal letter of January 
13, ]958 stated that Dr. Mnitill had "elected retirement as of December 31, 
1957 .••• You will no te that Dr. Mattill has elected retirement under the 
Minnesota Statutes 1957, Chapter 935, and has elected the 10 Year Certain 
Option Plan." But it is important to note that the letter purporting to elect 
the annuity 011 behalf of Dr. Mattill and the accompanying application of Dr. 
Mattill for the optional annuity were actually submitted to the association 
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after the member had died, a nd were therefore without effect as if they had 
never been submitted to or received by the association. Under these circum­
slunces it is not the date t he application bears that is controlling, for an 
application retai ned a nd not submitted by or on behalf of a member during 
h is Jifet imc, and consequently not received by t he a ssocia tion until after the 
member 's death, is of no avail as an election for a n opt ional annuity. 

However , in making t he payment of $4,403.20, as stated above, Dr. 
Mattill obviously intended that such payment was to serve as a basis for 
the optional annui ty which he intended later to elect. 

It is indeed unfortunate that the member had not effectively made ap­
plication for the indicated optional a nnuity which would have continued at 
the rate of $408.00 pCI' month for a 10-year period, but the fact is that an 
application the refor was not s ubmitted during his lifetime, and the widow's 
rights to benefits must. be determined in the light of the fact t hat no valid 
e lection of the optional annui ty had been made. 

It is our opinion, the ref ore, that the widow, who was over 62 years of 
age when t he member died , is entitled to the s urvivor's benefit of $150 per 
month, pursuant to L. 1957, c. 935, Section 11, Subd . 2, and that the action 
by the board on February 13, 1958, allowing such benefit was appropriate. 

2. Since t he member had paid the s um of $4,403.20 preliminary to an 
anticipated application by him for t he "10-years certain and life optional 
annuity" but hud not s ubmi tted to the board his application for such annuity 
during his lifetime, this payment could not serve or be considered now as a 
basis for retirement benefi t s, and should t herefore be paid by the board to 
the duly appointed representative of the es tate of Dr. Pet er M. MattiIl, De­
ceased ; the aut hority of said representative to be evidenced by certified copy 
of Lettel's of Adminis tration issued by t he Probate Court. 

3. That the widow is not enti tled to payments or benefits from the as­
sociation other t han as stu ted in paragraphs 1 and 2 immediately above. 

Accordingly, both questions are answered in the affirmative. 

MILES LORD, 
Attorney Gener al. 

WILLIAM M. SERBINE, 
Assistant Attorney General. 

Public Employees Retirement Association. 

May 14, 1958. 331-B 
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PERA-Where village compulsorily retires employee at age 70 it has obliga­
tion to pay contributory cost of PERA contribution, in accordance with 
M. S. 1953. Section 353.11, Subd. 8, as amended by L. 1955, c. 815 for an­
nuity paid between May I, 1955 t hrough June 30, 1957 (these statutory 
provisions were r epealed by L. 1957, c. 935 Seetion 27, effective July I , 
1957] , in reference to annuities paid t hereafter. 

Facts 

lOOn December 30, 1952 the Council of t he City of Cloquet passed a 
resolution which made retirement compulsory on the part of theil' public 
employees at age 70. Such resolution went into effect on January 3, 
1953. A member of the association from said city retired on May I, 1955 
at age 70 at $71.82 per month. Correspondence has been addressed to 
the City Clerk in an endeavor to determine whether the member was 
compulsorily retired. In a letter dated September 2, 1958 the clerk ad­
vised that the member had voluntarily retired at the age of 70 and had 
so indicated the voluntary retirement on hi s application for annuity. 
The clerk further mentioned that though the city does have a resolution 
which makes retirement compulsory at age 70, he is not sure that the 
resolution could be enforced. T"he clerk advised that it is his f eeling the 
retirement was voluntary and that therefore the city is not obligated 
to pay the item of $933.66 which would represent the city's contributory 
share based on annuities paid from May I , 1955, through June 30, 1957." 

Question 

UWhether under these circumstances the association is required to 
bill the governmental subdivision for contribu to ry share under Min­
nesota Statutes 1953, Chapter 353, as amended by Laws 1955, Chapter 
815 in effect prior to July I, 1957." 

Opinion 

Contribution from the city is sought by the Association for one-half of 
the cost of t he annuity paid by t he Association to the subject member be­
tween May 1, 1955 through June 30, 1957, for the reason t hat hi s retirement 
was involuntary by virtue of the resolut ion of the city, passed December 3D, 
1952, effective J anuary 3, 1953, providing for compulsory retirement of city 
employees upon attaining the age of 70 years. The provi sion fOI" the con­
tributory share of the retirement cost, under these circumstances, is con­
tained in M. S. 1953, Section 353.11 , Subd. 8, as amended by L. 1955, c. 815 
[repealed by L. 1957, c. 935, Section 27]. The determinative factor bringing 
the instant situation within the pUl'view of that sta tute is the l'esolutioll 
adopted by the city council providing for compulsory retirement of its em­
ployees at age 70. 
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Consequently, the city is required to fulfill its obligation for its con­
tributory share of the member's retirement cost as in the statute provided, 
upon certification made to the city by the PERA board. 

Your question is therefore answered in the affirmative. 

MILES LORD, 
A ttorney General. 

WILLIAM M. SERBINE, 
Assistant Attorney General. 

Public Employees Retirement Association. 
December 8, 1958. 
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SEnA - Unive rsity of J\1i nnc5;ot.a - Construing L. 1957, c. 928, Section 8, 
Subd.5. 

Facts 

ULaws 1957, Chapter 929, Section 8, Subdivision 5, provides : 

4< fSubd. 5. The head of each department or agency shall cause em­
ployer contributions to be made to the fund on each payroll abstract at 
the time each member is paid his salary in an amount equal to the 
total amount deducted from the salary of each member plus one percent 
of the salary of each member not exceeding $4,800 in any calendar year. 
These contributions shall be charged as administrative costs. Each 
department shall pay these amounts from such accounts and funds 
from which each department 01' agency receives its revenue, including 
appropriations from the general revenue fund and from any other 
fund, now or hereafter existing, for t he payment of sal~ries and in 
the same proport ion as it pays t herefrom the amounts of such salaries. 
The moneys necessary to provide for the administrative cost as herein 
provided are hereby appropriated out of such revenue sources to each 
depart ment and agency in such sums as are required to make the pay­
ments herein directed. If t here are insufficient moneys in any such 
accounts or fund or source of r evenue to make the payment to the 
state employees retiremcnt fund r equired by this act to be made by 
such department or agency, thcre is hereby appropriated to such de­
pal·tment or agency ft'o m any moneys in the state treasury not other­
wise appropriated, such moneys as a re requi!'cd to meet such defi­
ciencies. The amount of each a ppropriation made by t hese provisions 
shaH be certified by the commiss ioner of adminis tration to the state 
auditor at sueh times as the stale a udito)' shall require.' 

"Under date of June 1-4, 1957, I issued a directive to all !itate de­
partments and agencies regarding implementation of changes in the 
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law regarding State Employees Retir ement Association deductions 
which included the following paragraphs concerning budgeting: 

" 'Moneys for the payment of the departments' contributions under 
t he new law were not included in the individual appropt"iations. How­
ever, Chapter 928 provides an open appropriation to cover these costs. 
In pursuance of this approp riation provision, each depar tment will re­
quest allotment a nd make the necessary contributions through their 
applicable salaries accounts on expenditure classification 43. If allot­
ment requests for this purpose have no t been included in your first 
quarter budgets, submit a supplemental allotment request to cover this 
period. Subsequent allotment requests should be included in the regu­
lar quarterly budgets. Budget finance plans for direct appropriation 
accounts will be balanced by the inclus ion of an estimated amount of 
additional appropriation shown as a separate item on t he income plan 
s ide of the finance plan. Prior to April 15, 1958, each department and 
agency head will certify to the Commissioner of Administration on a 
form to be provided t he actual cost of the department's contributions 
for the first three quarters of fiscal 1958, the estimated cost for the 
fourth quarter, the estimated savings accumulated, and the net amount 
of additional appropriation required. After review of this information, 
the Commissioner of Administration will certify the amounts needed to 
the State Auditor, who will transfer the additional appropriations to 
the applicable accounts . If you have any questions regarding t his pro­
cedure, please consult with your Budget Examiner . 

"'In those instances where appropriations have been financed il'om 
sources other t han the General Revenue Fund, the Supplies and Ex­
pense accounts conta in amounts for the payment of the State's contri­
bution under the prior law. (See Minnesota Statutes 1953, Section 
352.04, Subdivis ion I, Subsection 4.) These amounts al'e to be held as 
reserves on the finance plans of these accounts and will not be avail­
able for allotment.' 

"The Univers ity of Minnesota complied with the di rective for t he 
July and first half of August, 1957, payrolls transmitting checks cov­
ering the amoun t neceSSU l'y to match t he total of the employee mem­
bers deduction for Stale Employees Retirement Association as well as 
contributing an additional amount equal to 1 % of each employee mem­
ber's salary. 

HOn September 12, 1957, I received a lette r from Mr. E. C. Jackson, 
assistant comptroller of the University s tating · •• ' I will need your 
advice as to Lhe documentation you wish as a basis for reimbursement 
to the University for payments for t hese purposes.' (The State Uni_ 
versity is no t subject to budgeting.) 

"Upon being noti fied by telephone by an employee in t he budget 
division that the University would be obliged to absorb as much as it 
could of the 7% employers contribution, Mr. J ackson said the Univer­
sity has interpreted the law to mean that the Commissioner of Admin­
istration would certify to the State Auditor the entire amount neces-
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sary to pay the 7% employers contribution to t he State Employees 
Retirement Association and that the University had not planned to pay 
any part of the employers contribution." 

Ques tions 

" 1. Is t he University obligated to pay into the State Employees 
Retirement Association the 7% employers contribution, 0 1' any portion 
thereof, from the maintenance and improvements account, which in­
cl udes salaries, and which includes an appropriation from t he General 
Revenue l'-' und? 

"2. Is the University obl igated to pay into t he State Employees 
Retirement Association the entire 7% employers contr ibution from self­
supporting University se rvices such as Athletic Fund, Dormitories, 
Union, Parking, Cafeterias, book store, printery, dairy, laundry, et 
cetera ? 

"3. If the University certifies that t here is a shortage of fu nds in 
the self-s upporting University services to pay the State Employees 
Retirement Association 7'/f) employers contribution, may the state sup­
plement these fund s by transfer of s tate funds from the General Reve­
nue Fund pursuant to Lnws 1957, Chapter 928, Section 8, Subdivision 
5?" 

Opinion 

We believe that your questions may be appropriately considered to­
gether. 

The University of Minnesota is an agency of the state and is governed 
by the Board of Regents. State ex rei. Univers ity of Minnesota v. Chase. 
175 Minn. 259,262-264, 220 N. ' V. 951; State Constitution, Art. 8, Sec. 4; 
Laws of t he Territory for 1851, p. 9, c. 3. Therefore, the University is 
within the purview of L. 1957, c. 928, Section 8, Subd. 5, which relates to 
departments 01' agencies of t he state, and which declares t hat the employer 
contributions to the fund of the State Employees Retirement Association 
of amounts equal to three percent plus one pel'cent of salaries not exceed­
ing $4,800 in any calendar year "shall be charged as administrative costs." 

The s ubdivision specifically provides: 

"These conb'ibutions shall be charged as administrative cost s. Each 
department shall pay t hese amounts from such accounts and funds from 
which each depart ment or agency receives its revenue, including ap­
propriations from t he general revenue fund and from any other fund, 
now or hereafter existing, f or the payment of salaries and in the same 
proportion as it pays therefrom the amounts of such salar ies. The 
moneys necessary to provide for the administrative cost as herein pro­
vided are hereby appropriated out of such revenue sources to ea ch 
department and agency in such s ums as are required to make the pay­
ments herein directed." 
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Certification by the Commissioner of Administration is authorized by 
the statue only 

"If there are insufficient moneys in any such accounts or fund or 
source of revenue to make the payment to the state employees retire­
ment fund required by this act to be made by such department or 
agency. there is hereby appropriated to such department or agency 
from any moneys in the state treasury not otherwise appropriated, 
such moneys as are required to meet such deficiencies." 

The obligation of the University. an agency of state government, to 
pay the employer contribution to the SERA fund is absolute. Opinion 
O. A. G. 331-A-4, October 22, 1957, copy enclosed. These contributions must 
be made "from such accounts and funds from which t he University receives 
its revenue, including appropriations from the general revenue fund, and 
from any other fund now or hereafter existing for the payment of salaries. .. .. .. " 

If there are available moneys in the specified revenue producing funds , 
above the cost of operation of the respective activities named, each of these 
funds, as well as other funds from which the salaries are or may be paid, 
are revenue sources for the fulfillment of the University obligation to make 
the employer contribution under the statute. It is only when there are 
insufficient moneys in any of such University accounts and funds as de­
clared in the statute, that the Commissioner is authorized to certify defi­
ciencies therefor under Subd. 5. 

Clearly, therefore, the net revenue of the specified revenue producing 
activities, together with other available funds of the University, from which 
the pertinent salaries are or may be paid, must be considered in determin­
ing whether there is existent a deficiency which the Commissioner is au­
thorized to certify to the state auditor. In the event of an appropriate 
certification, the amount of deficiency would be paid, but not otherwise, 
"from any moneys in the state treasury not otherwise appropriated. 1I 

The request for certification, if such action is appropriate in the light 
of the statutory requirements, should be submitted by the Board of Regents. 

Commissioner of Administration. 

October 23, 1957. 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBINE, 
Spec. Asst. Attorney General. 

331-A-4 
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SERA-Construing L. 1957, c. 928, Sec. 11. Subds. 1 and 2, considering prob­
lems of (a) rerundment, (b) survivors' benefits. (c) deferred annuity, 
(d) prior designation of beneficiary superseded by stat,:,te. 

Facts 

"Laws 1957, Chapter 928, Section 11, provides that upon the death 
of a member before .r etirement who had at least 18 months of cred­
ited a llowable service there shall be paid to the surviving Spouse and 
dependent children under the age of 18, survivor benefits. Section 12 
of this chapter provides that WhCl'C a member dies before retirement 
and no survivor benefits are payable or no optional annuity or rever­
sionary annuity is payable, a refundment shall be paid to the bene­
ficiary or legal representative, as the case may be, in an amount equal 
to the member 's accumulated deductions plus interest thereon to the 
date of death at the rate of 2 per cent per annum compounded annually. 

"A deceased member in her lifetime named as her beneficiary her 
daughter. This member leaves a surviving husband." 

Question 1 

"Under the provisions of Chapter 928, can l'efundment be made to 
the beneficiary named, 01' must survivor benefits be paid to the sur­
viving spouse? This member left no children under the age of 18." 

Opinion 

L. 1957, c. 928, which became effective July 1, 1957, provides at Sec. 
12, Subd. 1 t hereof for refundment in s ituations therein speci fied to be 
made only after the member dies before retirement. The other subdivisions 
of the section do not apply to the stated facts. Subd. 1 is, therefore, the 
only provision in the present law providing for refundment, and supersedes 
designations of beneficiaries made prior to July I, 1957. Since the member 
died after July I, 1957, leaving no dependent children under the age of 18 
years, survivors' benefits, under t he stated facts, must be paid to the sur­
viving spouse. 

Facts 

" Laws 1957, Chapter 928, Section 11, Subdivision 2, provides that 
upon the death of a member before retirement who has had at least 
20 years of credited a llowable sel'vice, the s urviving spouse shall be 
paid a deferred annuity in an amount equal to 75 pel' cent of the mem­
ber's annuity computed on the basis provided in Sections 9 and 10, not 
to exceed $160.00 pCI' month. It further provides t hat th"is ailnuity shall 
be paid when such surviving spouse reaches the age 62 and shall ter­
minate upon remarriage." 
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Question 2 

"Is a s urviving spouse who is ovel' 62 years of age at the time the 
member dies entitled to an immediate annuity computed under the pro­
visions of Section 11, Subdivision 2?" 

Opinion 

L. 1957, c. 928, Sec. 11, Subd. 2, provides for the payment to the s ur­
viving spouse of a deferred annuity "Upon the death of a member before 
retirement who had at least 20 years of credited, allowable service." This 
s ubdivision further provides: "This annuity shall be paid when such sur­
viving spouse reaches the age of 62 and shall terminate upon remarriage. 
The surviving spouse has the option, if qualified, to receive the benefits 
provided in subdivisions 1 or 2 but not both." 

The surviving widow in question had already reached the age of 62 
when her husband died. It is difficult for us to conclude that the legisla­
ture intended that a surviving widow of the age of 62 years or older should 
receive a lesser annuity than a widow who was less than 62 years of age 
when her husband died. The language of Subd. 2 appears to be ambiguous 
in reference to the problem presented by your inquiry. In that posture of 
s tatut ory ambiguity the law should be construed favorably to t he widow 
consistent with the statutory language. 

As stated in Mattson v. Flynn, 216 Minn. 354, 361, 13 N . W. 2d 11: 
"Pension and retirement acts are r emedial in nat ure and as such 

entitled to a liberal construction to insure t he beneficial purpose in­
tended. [cases cited] ••• 'A large construction is to be given to 
statutes having for their end the promotion of important and beneficial 
public objects'." 

Accordingly, it is our Opinion tbat the survlvmg widow may elect to 
take either the survivors' benefits under Sec. 11, Subd. I, or the so-called 
deferred annuity under Subd. 2, whichever is greater. Since, however, the 
widow had already reached the age of 62 years, the annuity, payable 
monthly, would as to her be immediate. 

Question 3 

" In the event that a survivor who is r eceiving a survivor's benefit 
under Laws 1957, Chapter 92~, Section 11, Subdivision I , or Subdivi­
sion 2, should die before he had received in monthly payments an 
amount equal to or in excess of the sum of the accumulated deductions 
to the credit of the member at the time of death, would refundment 
of any remaining balance be made to the beneficiary named by the 
deceased member?" 

Opinion 

Payment of the surviving benefits to the person entitled thereto under 
L . 1957, c. 928, Sec. 11, Subd. 1, commenced prior to the death of the 5ur-
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vivor. \Ve find no provis ion in the law which authorizes payment to a bene­
fi ciary named by the deceased member of a refundment under the stated 
facts. This conclus ion is consistent with om answer to your first question. 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBINE, 
Spec. Asst. Attorney General. 

State Employees Retirement Association. 
October 10, 1957. 
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State Employees Retirement Association-Construing Laws 1957, f:, 928, 
Section 10, Subd. 3 as not restricting benefits thereunder to surviving 
spouse; and number of beneficiaries thereunder whic:h may be desig­
nated by member is not restricted. 

Facts 

" Laws 1957, Chapter 928, Section la, Subdivision 3, requires the 
ret irement board to establish optional annuities of retirement which 
shall take t he form of an annuity payable for a period certain and for 
life thereafter or as a joint and survivor annuity. 

Hit is our present understanding that the beneficiary under these 
optional forms of annuities may be any person designated by the mem­
ber and that the beneficiary is not limited to the surviving spouse as it 
was in the provis ion f or a reversionary annuity under M. S. 1953, Sec­
tion 352.11, Subdivision 1 (5) as amended by Laws 1955, Chapter 239." 

Question 

"Will you please a dvise whether we are cotTed in this matter. 
Will you also advise whether there cftn be more than one beneficiary." 

Opinion 

Laws 1957, c. 928, Section 10, Subd. 3 provides in part: 

HThe retirement board shall establish optional annuities of retire­
ment which shall take the form of an annuity payable for a period 
certain and f or life thereafter; or as a joint and survivor annuity . . . . " 
The former statute, M. S. 352.11, Subd. 1 (5), as amended by Laws 

1955, c. 239, now r epealed by L. 1957, c. 928, Section 33, provided for an 
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optional benefit of a r ever sionary annuity payable upon the death of the 
member to hi s surviving spouse. That pl'ovision is not contained in c. 928. 

Accordingly, it is our opinion that under c. 928, Section 10, Subd. 3, the 
beneficiary under the optional forms of annuities need not be a surviving 
spouse, and that there is no restriction in the law as to the number of 
beneficiaries which may be designated by the member. 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBINE, 
Spec. Asst. Attorney General. 

State Employees Retirement Association. 
August 1, 1957. 
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SERA-Refundment-When des ignated beneficiary elects to take amount of 
refundment in installments and after several installments are paid he 
dies. the balance should be paid to the estate of the beneficiary. 

Facts 

"M. S . 1957, Section 352.12, provides for refundment after death 
and Subdivision 4 of this section provides the beneficiary or s urviving 
spouse of any deceased member or former member entitled to r eceive 
a refundment shall have the option of having the amount due him paid 
in monthly installments in such amounts as may be agr eed upon with 
the State Employees Reth'ement Board. A similar provision is found 
in M. S. 1953, Section 352.12, as amended by Laws 1955, Chapter 239, 
Section 18. 

"The beneficiary of a deceased member of the Retirement Associa­
tion elected to have a refundment repaid in mon thly installments of 
$50.00 per month. Payments were made from October 1955, through 
October 1957. The beneficiary t hen died." 

Question 

"May we have your opinion as to whether the estate C?f the bene­
ficiary is entitled to refundment of the balance remaining in the Re­
tirement Fund to the credit of the deceased member, 01' is r cfundment of 
this balance to be paid to the estate of t he deceased member?" 

Opinion 

M. S. 352.12 provides: 
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USubdivision 1. \Vhere a member dies before retirement and no 
s urvivors benefits are payable or no optional annuity 01' reversionary 
annui ty is payable as provided herein, a l'cfundmen t shall be paid to 
his beneficiary or legal representa tive as the case may be in an amount 
equal to his accumulated deductions plus in terest thereon to the date 
of death at the ra te of two percent p CI' annum compounded annually, 
••• 

• • • 
Subd. 4. The beneficiary or s urviving spouse of any deceased mem­

ber or former member entit1ed to receive a r efundm cnt shall have the 
option of having the amount due him paid in monthly in stallments in 
such amounts as may be agreed upon wi th the s tate employees retire­
ment board." 

The member left no surviving spouse. He died before retirement. No 
survivors benefi ts or optional or r evers ionary annuity was payable. A re­
fundment. theref ore, was required. 

The designated beneficiary would have received the full amount of the 
r efundment had he not exercised the op tion au t horized by s tatute that it.be 
paid to him in installments . This authorization for ins tallment payments 
was intended to serve merely the convenience of the benefici a r y, and does 
not imply a change of right of entitlement to the amount of the refundment. 
In other words, upon the death of the member, t he full r efundment belonged 
to the designated beneficiary with whom res ted the decis ion to a ccept that 
amount in one payment or by installment payments. In e it her event, the 
amount of the ),efundment was owned by the beneficiary whcn the member 
died. 

Accordingly, the balance of the refundment should be paid to the es­
tate of the deceased's beneficiary. 

MILES LORD, 
Attorney Ccne)'al. 

WILLIAM M. SERBI NE, 
Assis tant Attorney General. 

State Employees Retirement Association . 

June 10, 1958. 331-A-ll 
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Teachers Uetirement Association-where teaching service terminated in 
1943, under facts stated, teacher is not entitled to annuity under Sec­
tion 135.49, Bubel. 2, but he is entitled to refundment under M. S. 1945, 
Section 135.10 and 1\1. S. 1957. Section 135.49. Subd. 2. 

Facts 

" This teacher with morc than ten years of credited allowable 
service a s a member in t he State Teachers Retirement Fund terminated 
his teaching service in 1948 in Minnesota in schools to which the law 
applies before attaining age 55 so a s not to qualify for a retirement 
annuity under the law in effect at that time. He has not withdrawn the 
accumulated deductions to his credit in the Fund." 

Ques tion 

"May the subject teacher now qualify for a retirement annuity 
upon attaining age 65 under the provisions of Minnesota Statutes 
135.49, Subdivis ion 3?" 

Opinion 

The teachi ng service of the s ubjec t t erminated in 1943, and was not 
resu med. M. S. 1957, Section 135.49, applies only to persons who were in the 
teaching service on 01' after its effective date, July 1, 1957 (Ex. Sess. L. 
1957, c. 16, Section 21). The law has prospective and not r e troactive applica­
tion; M. S. 1957, Section 645.21; Attorney General's opinions O. A. G. 331-B, 
May 15, 1958 ; O. A. G. 175-A, December 19, 1957; (Cf. O. A . G. 331-D, De­
cember 18, 1957, where service terminated in 1955, subsequent to L. 1951, 
c. 481, Section 4) . 

The subjec t is wi thin the purview of 1\1. S. 1957, Section 135 .55, Subd. 
4, which provides : 

"Any person who ceased teaching service prior to July 1, 1957, who 
left his accumulated deductions in the fund for the purpose of receiving 
when eligible, a retirement annuity in accordance with the law in effect 
at the date such service terminated, shall have his annuity computed in 
accordance with the law in effect at the date he ceased t eaching service." 

The submitted facts are governed by the law in effect at the time of 
t he service termination in 1943. No subsequent law provides otherwise. Nor 
are the benefits of 135.49 here applicable. This conclusion is in accord with 
our opinions noted supra. 

It appears that the subject was not eligible to any annuity under the 
law existing on the date of service termination. Neither does he qualify for 
an annuity under the present law. Accordingly, he is entitled to refund­
ment of the amount to his credit in the fund (l\f. S. 1945, Section 135.10i 
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M. S. 1957, Section 135.49, Subd. 2). His right t hereto is not affected by the 
statute of limi tations (Section 135.49, Subd. 5) . 

Your question is answered in the negative. 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBINE, 
Assistant Attorney General. 

Teachers Retirement Association . 
October 9, 1958. 

170 

175·K 

Teachers Retirement Fund-Under facts s tated, member of association who 
hns ceased teaching is still a " teacher" (or the purpose of entitlement 
to have interest credited to her account, pursuant to M. S. 135.04, 
Subd.5. 

Facts 

"A teacher now 51 yea rs of age terminated his teaching service in 
Minnesota, in schools to which the law applies, in 1955 after 28 yearS 
of membership in the fund, leaving his savings in the fund to accumu­
late interest until ready to make application for his annuity upon at­
taining the age of 55 yea rs 01' at some time thereafter. 

"Interest has been credi ted to h is account in the fund on June 
30th of each year including the two years he was not t eaching in said 
schools, a s has been the practice since the fund was firs t es tablished. 
Accounts of inactive teachers prior to July I, 1957 have been considered 
as members accounts, to receive interest credit as provided in M. S. 
135.04, Subd. 5. 

" Minn. Ex. Sess. L. 1957, Chapter 16, Sec. 11, Subd. 4, provides : 
<I 'M embership in the retirement association of any person shall 

termi na te upon his ceasing to be a "teacher" whether by resignation, 
dism issa l, or termina tion of temporary or provis ional appointment.' .. 

Question 

"Does Minn . Ex. Sess. L. 1957, Chapter 16, Sec. 20 give authority 
f or c red iting in te res t earnings to open accounts of t eachers whose 
membership in the Teachers Retinment Association has been termi­
nated under t he provisions of Minn. Ex. Sess. L. 1957, Chapter 16, Sec. 
11, S ubd. 4?" 
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Opinion 

Ex. Sess. L. 1957, c. 16, Section I, Subd. 2 (amending M. S. 135.01, 
Subd. 2), provides in part: 

"The word 'teacher' includes any person who has rendered, is 
rendering, or shall hereafter render, service as a teacher, supervisor, 
principal, superintendent, or librarian in the public schools of the 
state, located outside of the corporate limits of the cities of the first 
class " • * ,It 

The subject teacher remains a member of the Association. As such he 
is not within the purview of Ex. Sess. L. 1957, c. 16, Section 11, Subd. 4. 
But he is within the purview of Section 20, Subd. 4, which reads: 

"Any person who ceased teaching service prior to July 1, 1957, 
who left his accumulated deductions in the fund for the purpose of 
receiving when eligible, a retirement annuity in accordance with the 
law in effect at the date such service terminated, shall have his an­
nuity computed in accordance with the law in effect at the date he 
ceased teaching service." 

M. S. 135.04, Subd. 4, requires that his account be credited with interes t 
a s therein provided. 

Teachers Retirement Association. 
December 18, 1957. 

171 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBINE, 
Assistant Attorney General. 

331-D 

Teachers Retirement Association-Where facts qualify widow of deceased 
member for survivors' benefit, that benefit is "payable" within meaning 
of M. S. 1957, Section 135.46, Subd. 1(a), and she is not entitled to 
payment of an amount equivalent to accumulated deductions under 
Section 135.47, Subd. I , though she has the option of standing by hus­
band's election made prior to July 1, 1957, under Section 135.10, Subd. 
3, as authorized by Section 135.55, Subd. 3. 

Facts 

"The SUrVIVIng spouse of a deceased member of t he Teachers Re­
tirement Association qualifies for the benefit provided in M. S. 135.46, . 
subdivision 1 (a). 
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"The surviving spouse, if qualified, has an option under M. S . 
135.46 as provided in subdivision 2 and also an option under M. S. 
136.55 as provided in subdivision 3 in the event of such election by the 
member. Reference Attorney General's opinions number 175-A dated 
September 4, 1957, and O.A.G. 331-A-l dated October ]0, 1957." 

Question 

"Does the survlvmg spouse have a further option to take the de'­
ceased member's accumulated deductions plus interest as provided in 
M. S. 135.47, subdivision 1, in lieu of the survivors benefit, optional 
annuity, or reversionary annuity notwithstanding the fact that a sur­
vivors benefit is payable under M. S. 135.46, subdivision l(a),11 

Opinion 

It appears that the member had not retired; that he had at least 18 
months of credited allowable service; and, that he left his widow surviving. 
Hence, there are existent the qualifying provisions for the survivor's bene· 
fit under M. S. 1957, Section 135.46, Subd. 1(a), and the widow is therefore 
entitled to that benefit, unless in accordance with Section 135.55, Subd. 3, 
she stands on the election made by her late husband, pursuant to Section 
136.10, Subd. 3 (repealed by Ex. Sess. L. 1967, c. 1&, Section 19). See 
O. A. G. 175-A, September 4, 1957. Because the survivor's benefit is payable 
to the widow, there can be no payment to her of an amount equivalent to 
the accumulated deductions under Section 135.47, Subd. 1, which provides: 

"Where a member dies before retirement and no survivors benefit, 
optional annuity or reversionary annuity is payable, there shall be paid 
to his beneficiary an amount equal to his accumulated deductions plus 
interest thereon at the rate of two percent per annum compounded an­
nually." (Emphasis supplied) 

Absent legislative authorization-and there is none-for such pay­
ment, your question is answered in the negative. The same r esult obtained 
prior to Ex. Sess. L. 1957, c. 16, Section 19 (0. A. G. 175·A, October 28, 
1953; July 26, 1944). Nothing in the present law justifies a different con­
clusion. 

Teachers Retirement Associatioll. 
November 13, 1958. 

172 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBINE, 
Spec. Asst. Attorney General. 

175-A 

Teachers Retirement Fund-Construing L. 1957, c. 752, as inapplicable to 
persons whose eleeted term plan for retirement annuity has expired. 
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Facts 

" A member began drawi ng a retirement annuity from the Teaeh~ 
ers Retirement Fund purs uan t to retirement effective April 1, 1943 
under a 15 year term plan, which the member had the right to elect. 
The retiremen t annui ty in this case was increased by the monthly 
amount of $25.00 effective J uly I , 1957, under the provisions of Laws 
of Minnesota 1957, Chapter 752, Section l. 

liThe quarterly annuity payments under the 15 year term plan 
elected (GO quarterly payments in all) terminated wi th the last 60th 
quarterly annuity payable April I, 1958. The member is still living." 

Question 

"Shall the added payments in the monthly amount of $25 .00 be 
continued during the remainder of the member's life, or do such ad­
ditional month ly payments of $25.00 terminate with completion of 
payments under the term plan elected?" 

Opinion 

In our opinion addressed to you, O. A. G. 175-A, June 25, 1957, we 
stated: 

"We are of the opinion, therefore, t hat the additional benefits of 
$25 monthly provided by c. 752 must be paid to 'Each annuitant who 
as a member of the fund commenced drawing his annuity under said 
section [135.10] between August I, 1931, and June 30, 1953'." (Empha­
sis supplied) 

L. 1957, c. 752, provides : 

"Each annuitant who as a member of the fund commenced draw­
ing his annuity under this section between August I, 1931, and June 
30, 1953, but not includ ing his beneficiaries, shall be paid the sum of 
$25 per mon th, which payments shall be guaranteed by the state, in ad­
di tion to t he amoun ts such annuitant is otherwise entitled to receive 
under t he provis ions of sections 135.01 to 135.15." 

The annuity plan elected by the subject was a 15-year-term plan, pay­
able quarterly, a nd expired with the last payment which became due April 
1, 1958. Upon receipt of the las t quarterly payment under that plan, his 
status a s a n "annuitant" terminated, which f act likewise terminated his 
right under c. 752 to an add it ional benefit of $25 monthly. 

The statutory additiona l benefit is available only to those persons in 
the limited category who, aJJ annuitants , continue to r eceive, and only as 
long as they are eligible to r eceive, the primary annui tant benefits author­
ized by 186.01 to 135.15. This conclusion is, we understand, consistent with 
your administrative determination . 

Further, the statutory language discloses no legislative intent that c. 
752 is applicable to such annuity term plans as expire subsequent to July 
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1. 1957, the effective date of the s tatute, while denying its application to 
those elected annuity term plans which had expired prior to that date. 

Accordingly, it is our opinion that the subject is not entitled to the 
additional benefit under L. 1967, c. 752. 

Teacher s Retirement Association. 
April 16, 1958. 

MILES LORD, 
Attorney General. 

WILLIAM M. SERBINE, 
Assistant Attorney General. 

331-D 

TAXATION 

173 

Real estate taxes - homesteads up to $4,000 of true and full value under 
levy imposed by Laws 1957. Chapter 900. 

Facts 

fl I call your attention to Section 10, Subdivision 1, Chapter 900, 
Session Laws of 1957, which provides for a tax levy sufficient to pro­
duce I-million dollars, plus interest, to be used for land acquisition 
relative to the so-called Bethel Airport. 

HChapter 626, Laws of 1949, Section 2, sets up a tax levy for the 
so-called Mayo Memorial Building Fund as follows: 

'for the purpose of providing funds for which to carry out the 
provisions of this act, the state auditor is hereby authorized and 
directed to cause to be levied upon all taxable property in the state, in 
the manner in which other state taxes are levied,' a tax sufficient to 
produce $550,000, plus interest, for each of the ten years-1949 through 
1958. 

"Chapter 311. Laws of 1951. Section 2, authorizes a tax levy for 
the so-called Military and Naval Land Fund as follows: 

'to provide money for said fund, the state auditor is hereby au­
thor ized and directed to levy upon all taxable property in the state, 
in the manner in which other state taxes a re levied' in each of the tax­
able years 1952 through 1958, such sums as may be necessary to pay 
certificates of indebtedness hereafter authorized, but not exceeding 
$100,000, plus interest, for anyone of the said taxable years. 
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" In accordance with those Chapters, I have regularly spread over 
the taxable years authorized a tax levy on all non-homestead property. 

"Please be advised, also, that the tax levies authorized for the pay­
ment of all current building fund s, beginning in 1949, with the ex­
ception of the Military and Naval Land Fund and the Mayo Memorial 
Building Fund, both cited above, and the State Veterans Service Build­
ing F und, as set up by Chapter 315, Laws of 1949, Section 6, Subdivi­
sion 2, carry the provisions t hat t he tax levy shall be on all taxable 
property in the State notwithstanding Minnesota Statutes 1953- 273.13, 
Subdivisions 6 and 7, which in fact is the so-called Homestead Exemp­
tion Statute. 

"Now Chapter 900, Laws of 1957, Section 10, Subdivision 1. says 
nothing about Homestead Exemptions, but reads as follows : 

'for the purpose of providing funds appropriated by the act, there 
is hereby levied upon all the taxable property in this state, a tax 
sufficient to produce 1-million dollars , which the state auditor shall 
cause to be extended and collected in the manner in which other state 
taxes upon real and per sonal property are extended and collected to be 
included in the tax levies spread upon the tax rolls for the years 1959-
1983, inclusive, in amounts sufficient to produce the sum of $40,000 in 
each of the years 1960 to 1984, inclusive,' plus interest. 

" You will no te that the language of Section 10 is transposed in 
comparison with the Military and Naval Land Fund authority, the 
Mayo Memorial Building Fund authority, a nd the State Veterans Serv­
ice Building Fund aut hori ty, but that in substance it appears to be the 
same." 

Question 

"Am I correct in assuming that the $40,000 annual tax levy au­
thorized by Section ]0, Chapter 900, quoted above, is limited to Non­
Homestead Properties 1" 

Opinion 

In construing Minnesota Statutes, Section 273.13, Subdivisions 6 and 
7, in its relation to state tax levies, my predecessor, Attorney General 
J. A. A. Burnquis t. after quoting what is now Minnesota Statutes, Section 
272.01 , stated in opinion O. A. G. 519, November 22, 1940: 

"The 1937 legislat ure exempted homesteads up to $4.000 true and 
full value from taxation for state purposes, except for pre-existing 
state debts . In view of t he general definition above quoted, it must be 
assumed that in making subsequent tax levies the legislature recognizes 
the homes tead exemption, and does not intend any state tax levy to 
apply to homesteads unless clearly so indicated. 

HTo hold otherwise would open the door for partial or complete 
nullification of the homestead tax exemption law every time the legis-
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lature might pass a new act levying taxes for state purposes 'on all 
taxable property in t he state.' " 

In that opinion, this office held that homesteads up to $4,000.00 in true 
and full value were exempted from tax levies imposed under Laws of 1939, 
Chapter 738, Chapter 245, and Chapter 436. No reference was made to the 
homestead exemption in such laws. 

In Laws of 1957, Chapter 900, to which you r efer, no specific mention 
is made of Minnesota Statutes, Section 273.13, Subdivisions 6 and 7, as is 
usual when the legislature intends that homestead property be included 
regardless of value in a state levy, 

Accordingly, it is the opinion of this office that your assumption is cor­
rect. Homestead property up to $4,000.00 in true and full value is exempted 
from the levy imposed by Laws of 1957, Chapter 900. 

State Auditor. 
August 26, 1957. 

174 

MILES LORD, 
Attorney General. 

519 

Ad Valorem Tax Status of Taconite Land. Assessor initially determines 
whether land is subject to taxation. Conditions which may be attached 
to the sale of tax forfeited lands. M. S., Sec. 298.25. Sec. 273.17, S~. 
282.03. 

Facts 

"The Itasca County Board has recently received a request from a 
mining company to put up for sale approximately 7,000 acres of tax 
forfeited land to be used for taconite development purposes. The min­
ing company wants the land appraised at a substantially lower price 
than has prevailed for other tax f orfeited land which has been sold for 
mining purposes. The county board is inclined to agree to some price 
concession if they can feel justified that the long range public interest 
will best be served by such action. 

"In its present status as tax forfeited land, the property is a 
potential source of income for the governmental subdivisions through 
sale of land and timber. Agains t this, the county board must weigh the 
advantages to the public if the land should be sold at a r educed price 
for taconite development. Before these advantages can be properly 
measured, the county board should have certain information. 

"Among other things that they feel they must consider is the tax 
status of these lands if they should be sold for taconite development 
purposes. The county board is aware of the tax provisions of M. S., Sec. 
298.24. A number of questions arise along this line especially in con­
nection with the interpretation of Chapter 363, Laws of 1967." 
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Comment 

"In giving your opinion on the following questions, please bear in 
mind that we are only interested in the surface rights of these tax 
forfeited lands and not the mineral rights, so that M. S., Sec. 93.01 and 
Sec. 93.02, need not be considered." 

Question 

"1. The 1957 Enactment or Chapter 363 uses the words 'occu­
pancy' and ' use' , Who determines whether or not the land is so oc­
cupied and used? Would it be limited only to the actual s ite of a taco­
nite plant, on lands not containing taconite, or could it conceivably be 
applied to the entire 7,000 acres so as to exempt the entire acreage from 
ad valol'em taxes on the surface rights acquired?" 

Opinion 

The assesso r is vested with the du ty, in t he fi rst instance, of deter­
mining whether land is subject to taxation, Minnesota Statutes, Section 
273,17, provides as follows : 

HIn every odd-numbered year, at t he time of assess ing personal 
property, the assessor shall a lso assess all r eal property that may 
have become subject to taxation since the last previous assessment, 
including, ' , ," 

The Commissioner of Taxation, ill the Assessors' Manual 1956, Para· 
graph 112, Page 39, recognizing this duty instructs the assessor s: 

uIf an assessor is in doubt as to the taxable status of property of 
any ins titution or organization 0 1' even of the county 01' any political 
subdivision, he should place the property upon the tax roll and the 
owner thereof may then fi le an application directed to the board of 
county commissioners and to t he commissioner of taxation requesting 
that the property be placed upon the exempt rolls, , ," 

It appears clear, therefore, that the ini t ia l determination of whether 
the land is used for a pm'pose which will exempt the property from taxa­
tion is upon the assessor, 

Under the doctrine expressed by the Minnesota Supreme Court in the 
case of Christian Business Men's Committee of Minneapolis, Inc. v. State, 
(1949) 228 Minn. 549, 38 N . W. 2d 803, if a subs tantial part of a parcel is 
used for a purpose which grants exemption, a nd a substantial part is used 
for a purpose for which no exemption is g'l'anted, such parcel is pro rata 
exempt and pro rata taxed, according to its separate uses. The "in lieu" 
provision contained in Laws 1957, Chapter 363, Section 1 r reads as follows: 

"Except as herein otherwise provided, it shall be in lieu of all other 
taxes upon such taconite and iron sulphides, or the lands in which they 
are contained, or upon the mining or quarrying thereof , 0 1' the produc· 
tion of concen trate therefrom, or upon t he concentrate produced, or 
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upon the machinery, equipment, tools, supplies and buildings used in 
such mining, quarrying or production, or upon the lands occupied by, 
or used in connection with , such mining, quarrying or production 
facilities." 

It follows, therefore, that if part of a parcel is not used for the pur­
poses outlined in the "in lieu" provision that part would be taxable under 
the rule outlined in the Christian Bus iness Men's case cited above. 

Question 

112. (a) What is lreserve' land as set forth in the new wording of 
the 1957 act? 

lIThe chapter states, 'Nothing herein shall prevent the assessment 
and taxation of the surface of Ilreserve" land containing taconite, etc., 
etc.' The same chapter states 'Except as herein otherwise provided, it 
(the tax) shall be in lieu of all other taxes upon s uch taconite and iron 
sulphides. or the lands in which they are contained, etc.' 

U(b) Do we then in effect have two classes of taconite lands, 'Re­
serve' and 'Non Reserve', as far as ad valorem taxation of the surface is 
concerned, and if so, who determines what distinguishes t hem for such 
taxation purposes." 

Opinion 

We have been unable to find a defini tion of "reserve" land in the 
statutes . In the absence of a statutory definition of "reserve" we must, 
therefore, reSOl·t to judicial determinations 01' the rules of construction to 
determine what the Legislature intended. 

Minnesota Statutes, Section 645.08, provides in part material: 

" In construing the statutes of this sta te, the following canons of 
interpretation are to govern, unless their observance would involve a 
construction inconsis tent with the manifest intent of the legislature, or 
repugnant to the context of the statute: 

"(1) Words and phrases are construed according to rules of gram­
mar and according to their common and approved usage; but technical 
words and phrases and such others a s have acquired a special meaning, 
or are defined in this chapter, are construed accord ing to such special 
meaning or their definition; .. . tt 

"Reserve" has been defin ed at great length in Webster's New Interna­
t ional Dictionary, Second Edition. This definition might be summarized a s 
follows : 

"To keep in store for future or special use; to keep in reserve; to 
retain; to keep, as for oneself. 

"To keep back; to retain or hold over to a future time 01' place; not 
to deliver, make over, or disclose at once; to defer the discussion or 
determination of. 
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HThat which is reserved; something kept back or withheld, as for 
future use; a store; a stock; an extra supply. 

"Something reserved or set aside for a particular purpose, use, or 
reason, as a tree in a part of a wood that is to he felled, or a part of a 
lode; speci!.: a. A tract of land, esp. public land, r eserved or set apart, 
for a particular purpose; a reservation ; as, fores t reserves, game re­
serve. h. In exhibitions, a distinction which indicates that the recipient 
will get a prize if another should be disqualified," 

Black's Law Dictionary, Page 1473, citing Commissioner of Internal 
Revenue v. Strong Manufacturing Co., eCA 6, 124 F. (2d) 360, 363, as au­
thority, defines "reserve" as: 

"To keep back, to retain, to keep in store for future or special use, 
and to retain or hold over to a future time." 

In the Mining Directory issued by the University of Minnesota (Bulle­
tin of the University of Minnesota, Mining Directory I ssue, Minnesota, 1956, 
by Henry H. Wade and Mildred R. AIm) Vol. LIX, No.9, May 1, 1956, Page 
I, mining properties are classified as follows: 

"Properties that have shipped ore or are about to ship ore are 
classified as mines; other properties are classified as reserves." 
Obviously no t all taconite lands in the state are reserve lands, since 

there is some taconite actually being mined. Question 2 (b) must, therefore, 
be answered in t he affirmative. 

What constitutes reserve land is a question of fact which must be 
determined by applying the definitions set forth above, and any other ap­
plicable rule of law, to the facts as presented in each individual case. As 
pointed out in our opinion to Question I, the initial determination in each 
case rests with the assessor. 

Question 

"3. Is the surface of such 'reserve la nd containing taconite and 
not occupied by such facilities or used in connection therewith' as 
stated in the new wording of the 1957 act subject to ad valorem taxes 1" 

Opinion 

In view of the specific wording of the statute (Laws of 1957, Chapter 
363, Section 1) that "nothing herein shall prevent the assessment and tax­
ation of the surface of reserve land containing taconite and not occupied by 
such facilities or used in connection therewith ... " your question is 
answered in the affirmative. 

Question 

1/4. I s the surface of such 'reserve land not containing taconite 
and not occupied by such facilities or used in connection therewith' 
subject to ad valorem taxes 1" 
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Opinion 

Minnesota Statutes, Section 272.01, provides as follows: 

" All real and personal property in this state, and 811 personal prop­
ertyof persons residing t herein, including the proper~y of corporations, 
banks, banking companies, and bankers, is taxable, except such as is 
by law exempt from taxa tion ," 

I have been unable to find any provision exempting lands not containing 
taconite and not occupied by such facilities or used in connection therewith. 
Unless there are other facts which would exempt the land from ad valorem 
tax purposes, your question is answered in the affirmative. 

Question 

"5. If the presence of taconite in such reserve land is the test of 
whether or not the surface is subject to ad valorem taxes, who is 
responsible for proving that the land does contain taconite? What proof 
would be acceptable for the purpose?" 

Opinion 

Our answers to Questions 3 and 4 dispose of t his question. 

Question 

"6. Under the provisions of Minnesota Statutes, Section 282.03, 
may the county board set a time limit for starting to use the land for 
taconite development and provide that the land shall revert to its tax 
forfeited status if it is not so used within the period of t ime stated?" 

Opinion 

Minnesota Statutes, Section 282.03, provides as follows : 

"There may be attached to the sale of any parcel of forfeited land, 
if in the judgment of the county board it seems advisable, conditions 
limiting the use of the parcel so sold or limi t ing the public expenditures 
that shall be made for the benefit of the parcel or otherwise safe­
guarding against the sale and occupancy of these parcels unduly bur­
dening the public treasury." 

I know of no other statute authorizing conditions to be imposed in a 
deed other t han Minnesota Statutes, Section 282.03. 

It appears clear that the Legislature authorized the coun ty board, in 
its judgment if it appears advisable, to r estrict public expenditures which 
may be expended on behalf of the property, or uses of the parcel which 
would burden the public treasury. However, we find no authority which 
would authorize the county board to impose other restrictions on use, or to 
compel use for a given purpose within a designated time limit. 

It does not appear from the facts stated that the proposed restriction 
on use comes within the purview of the sta tute. Your ques tion is, therefore, 
answered in the negative. 
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Question 

<47 . May the county board make a condition of the sale which 
would provide that the land may not be sold nor leased to a third party 
prior to its actual use in connection with a taconite development pro~ 
gram?" 

Opinion 

The same reasoning applied in our opmlon to Question 6 also applies 
here. Likewise, based upon the facts, it does not appear t hat the condition 
outlined in this question comes within the purview of Minnesota Statutes, 
Section 282.03. Your question is, therefore, answered in the negative. 

Itasca County Attorney. 
February 21, 1958. 
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MILES LORD, 
Attorney General. 

ARTHUR C. ROEMER, 
Spec. Asst. Attorney General. 

31l-A 

Soil Conservation Districts-Taxation-Premises owned by soil conservation 
dis tricts, and used for the purposes authorized by M. S. 1957, c. 40, are 
not subject to ad valorem taxes. 

Facts 

"The East Agassis Soil Conservation District is considering build­
ing a garage to house district equipment!' 

Question 

"Would t he soil conservation district be required to pay taxes on 
such a building?" 

Opinion 

In its portion here material, Art . IX of the Minnesota Constitution 
reads: 

"Section 1. The power of taxation shall never be surrendered, sus­
pended or contracted away. Taxes shall be uniform upon the same class 
of subjects, and shall be levied and collected for public purposes, but 
• •• public property used exclusively for any public purpose, shall be 
exempt from taxation, + • + " 

So far as pertinent to the question considered, M. S. 1957, Section 
40.07 reads: 



404 TAXATION 

If A soi l conservation district organized under t he provisions of t his 
chapter shall constitute a governmental s ubdivision of this state, and a 
public body, corporate and politic, exercis ing public powers, and the 
district, and the supervisors thereof, shall have the following powers, 
in addition to others granted in other sections of this chapter: 

• • • 
"(5) To obtain options upon and to acquire, by purchase, exchange, 

lease, gift, grant, bequest, devise, or otherwise, any property. real or 
personal, or rights or interest therein; to maintain, administer, and im~ 
prove any properties acquired, to receive income from such properties 
and to expend such income in carrying out the purposes and provi­
sions of this chapter; and to sell, lease, or otherwise dispose of any of 
its property or interests therein in furtherance of the purposes and 
provisions of this chapter; 

•• I) .. (Emphasis supplied) 

Under the provisions of Section 375.19, the county board is authorized 
"to permit use of county equipment for soi l conservation projects and to 
make annual expenditures from the general revenue fund for soil conserva­
tion purposes not exceeding an aggregate amount of one cent per acre of 
a ll lands included within soil conservation districts in the county." 

The constitutional provision above cited exempts from taxation Hpublic 
property used exclusively for any public purpose." 

I t seems clear from the statutory provisions above referred to that a 
soil conservation district organized pursuant to the provisions of M. S. 
1957, c. 40, is a governmental subdivision of the state, a public body, exer­
cising public powers, when engaged in the performance of its statutory 
powers and duties. I t is authorized by statute to acquire by gift, purchase 
or otherwise, such real or personal property as may be necessar y to a 
proper performance of its statutory powers and duties. 

Consequently , it is our opinion that property owned by a soil conser­
vation district organized under Chap. 40 and used for t he purpose of per­
forming the statutory powers and duties of such district is, under the pro­
visions of Art. IX, exempt from taxation . Accordingly, we answer your 
question in the negative. 

Soil Conservation Committee. 
December 8, 1958. 

MILES LORD, 
Attorney General. 

VICTOR J. MICHAELSON, 
Spec. Asst. Attorney General. 

705-A 



TAXATION 405 

176 

Farm Stored. Gra in unde r Federal Government Price S upport Loan-Decla­
ration as income-J\.I. S. 1953, Sec. 273.13, (5) as a mended by L. 1957, c. 
866. 

Facts 

"Farm-stored grain under Federal Government price support loan 
was placed under seal pursuant to the agreement with the Federal 
Government in 1956 and was under seal on the May I, 1957 a ssessment 
date. T he payment, due to the h eavy loads placed on governmental 
offices toward the end of the year, was not received until May, 1957, 
and was not, therefore, received by the farmer in the accounting period 
for which income tax returns were fil ed with the F ederal and State 
governments in 1957 and, t herefore, was not reported on t he return filed 
in 1957 for the 1956 tax year." 

Question 

uShould Minnesota Statutes 1953, Section 273.13 (5L as amended 
by Laws 1957, Chapter 866, be applied so as to exclude from a ssessment 
only that farm-stored grain sealed under Federal Government price 
support loan on the May 1 assessment date when the proceeds received 
have been actually reported on the income tax returns last filed with 
the Federal and State Governments?" 

Opinion 

Laws 1957, Chapter 866, Section 1, provides as foll ows: 
"All agricul tural products in the hands of the producer sha ll con­

s titute class three 'a' and shall be valued and assessed at ten percent of 
t he full a nd true value thereof. Provided, however, that upon farm­
stored grain under federal government price support loan in such in­
stances as the farmer shall have previously declared t he amount of 
s uch loan as income under the federal and s tate income tax laws, the 
property shall, for tax purposes, no longer be cons ider ed as being owned 
by the farmer and there sha ll be no a ssessment of such grain. Wine 
produced in thi s state and in the possess ion of t he producer and held 
in storage under bond to the United States governmen t, shall be 
cla ssed as agricultural products for the purposes of this section!' 

The Legislature, by Chapter 866, provided that, with reference to 
farm-stored grain under Federal Government price support loan, where a 
farmer pr eviously declared the amount of s uch loan as income for income 
tax purposes , the property shall, for tax purposes, no longer be considered 
as being owned by t he farmer. 

The income tax sta tutes of the State (Minnesota Statutes, Section 
290.073) and Federal governments (Section 77) give a fa r mer an election 
to r eport the loan as income when received in the same manner as if it 
were a sale, or to r egard the loan as a true loan in which even t the income 
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would be reportable only when a sale is consummated or the right to redeem 
expired. Although you have not so stated, we assume for the purposes of this 
opinion that if t he farmer has made an election under these statutes he has 
elected to report the loan as income when received. 

In the facts you present, the income could not have been reported in 
the farmer's calendar year income tax returns normally filed on or before 
April 15 since the proceeds had not heen received during the preceding 
taxable year. Therefore, as of the May 1 assessment date the income had not 
been reported for income tax purposes. 

The delay in payment until after the firs t of the following year is no t 
uncommon. The Legislature must have been cognizant of this when i t r e­
quired only that the farmer declare that the loan is to be regarded as in­
come instead of requiring that the loan be reported prior to May 1 in the 
farmer 's income tax returns. This would have resulted in completely denying 
some farmers on a fiscal year the benefits of this law since in many in­
stances the farmer's tax return would not be due until after May 1. 

For example, a fiscal year taxpayer, July 1 to June 30. would not be in 
a position to file a return and report the loan as income until after June 30. 
We cannot assume the Legislature intended to deprive that farmer of the 
benefits of Chapter 866. 

Our research has failed to locate any Minnesota court decision defining 
"declare". In the absence thereof, the ordinary dictionary definition becomes 
important in interpreting this word. 

The word udeclal'e" is defined by Black's Law Dictionary, Fourth 
Edition as "to make known, manifest. or clear. Las ier v. Wright, 304 Ill. 
130, 136 N. E. 545, 552. 28 ALR 674. To signify, to show in any manner 
either by words or acts. Edwardson v. Gerwien, 41 N. D. 506, 171 N. W . 
101, 102. To publish; to utter; to announce clearly some opinion or resolu­
tion." 

It appears clear from this definition that the requirement imposed 
upon the farmer t o declare the loan as income is not the same as reporting 
it in his r eturn for income tax purposes. Had the Legislature intended that 
a taxpayer had to include the income in his return in order to avail himself 
of the benefit of Chapter 866, it would have said so. 

Your question is , therefore, answered in the negative. 

MILES LORD, 
Attorney General. 

PERRY VOLDNESS, 
Assistant Attorney General. 

Cottonwood County Attorney. 
February 19, 1958. 421-A-4 
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Counties-County Auditor-Certificate as to tax liens and tax sales-Minn. 

St. 1957, Sec. 272.46. 

Facts 

The county auditor has received a request to make a search of his 
records with reference to an undivided one-eighth interest in a certain 
parcel of land and to certify as required by Minn. St. 1957, Sec. 272.46, a s 
to any tax liens or tax sales affecting such undivided one-eighth interest. 
You state that "Undivided interests are not assessed separately and it is, 
thel'efore, impossible for the auditor to make a search on a particular un­
divided interest." 

Question 

Has the auditor "carried out his duty when he certifies the descrip­
tion of the land and aU tax liens and tax sales shown by the records 
with reference to that land · .... 

Opinion 

So far as material Minn. St. 1957, Sec. 272.46, reads: 
liThe county auditor, upon written application of any person, shall 

make search of the records of his office, and ascertain the existence of 
all tax liens and tax sales as to any lands described in the application, 
and certify the result of such search under his hand and the seal of his 
office, giving the description of the land and all tax liens and tax 
sales shown by such l'ecords, and the amount thereof, the year of tax 
covered by such lien, the date of tax sale, and the name of the pur­
chaser at such tax sale." 

The county auditor under this statute is not required to give a certifi­
cate as to tax liens or tax sales except as disclosed by the records in his 
office. Consequently the auditor should certify officially only to what is 
shown on his records. It is my opinion that the auditor is not r equired to 
certify as to tax liens and tax sales on undivided fractional interests unless 
it appears from the records in his office that s uch undivided interes ts were 
separately assessed and taxed and as such are subject to tax liens or have 
been sold for taxes. See O. A . G. 21-A, March 27, 1942, printed as No. 193, 
1942 Report. 

Crow Wing County Attorney. 

May 9, 1958. 

MILES LORD, 
Attorney General. 

VICTOR J . MICHAELSON, 
Spec. Asst. Attorney General. 
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