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ATTORNEYS GENERAL OF MINNESOTA 

TERRITORIAL 

Lorenso A. Babcock. ................ .......... ............. .... .... June 1, 1849, to May 16, 1863 
Lafayette EmmetL ............................................... May 15, 1853, to May 24, 1858 

STATE 

Charles S. Berry ...... .... . . ____ .... ... ................ May 24, 1858, to Jan. 2, 1860 
Gordon E. Cole ... ............. ...... ..... _ ........... .................. Jan. 4, 1860, to Jan. -8, 1866 
William Colville....... ..... . ..... .. ...................... J8n. 8, 1866, to Jan. 10, 1868 
F. R. E. Cornel!... ............... ... .................................. Jan. 10, 1868, to Jan. 8, 1874 
George P. Wilson ...... __ .. . ...... ...... .............. Jan. 9, 1874, to Jan. 10, 1880 
Charles M. Start ............. ......... ......... ..... .......... .... J.n. 10, 1880, to Mar. 11, 1881 
W. J . H.hn ....... ............................................... .... ..... . Mar. 11, 1881, to J.n. 5, 1887 
Moses E. Clapp .......... ..................................... ...... .. ... J.n. 5, 1887, to J.n. 2, 1893 
H. W. Childs .. .... ... ... .............. ............. .. ..... .... ......... .. ... Jan. 2, 1893, to Jan. 2, 1899 
W. B. Douglas ............... __ ...... ........................... .......... Jan. 2, 1899, to Apr. 1, 1904 
W. J . Donahower ..... ......... ................. ..... .. ............... ... Apt:. I, 1904, to Jan. 2, 1905 
Edward T. young ......... ..... ............................... ... ...... Jan. 2, 1905, to Jan. 4, 1909 
George T. Simpson ............... .... ................... ...... ... ... .. Jan. 4, 1909, to Jan. 1, 1912 
Lyndon A. Smith ....... ....... ...................... .. ...... ......... Jan. 1, 1912, to Mar. 5, 1918 
Clifford L. Hilton .. ....... ...... ............ .. ............. .......... M.r. 8, 1918, to Dec. 30, 1927 
Albert Fuller Pr.tt... ..... ............................ ........ .. .... Jan. I, 1928, to J.n. 28, 1928 
G. A. youngquist ... ............ ................... ... ...... ......... Feb. 2, 1928, to Nov. 19, 1929 
Henry N. Benson ........... ...... ................................... Nov. 20, 1929, to Jan. 3, 1938 
Harry H. Peterson ........................... ....... ...... .......... Jan. 3, 1933, to Dee. 15, 1936 
William S. Ervin ............. ............. ..... ...................... Dec. 15, 1936, to Jan. I, 1939 
J. A. A. Burnquist.. ....... .............. ............ ................. Jan. 1, 1939, to Dec. 31, 1954 
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DOCK.ET TITLE 

UNlTED ~TATES SUPREME COURT 

ACTION DECISION OR STATUS 
6445 

6448 } 
6517 

6487 

Leo A rens , et a !. v . Village o f 
Rogen ........... _Deela ratory judgment 

m unicipal liquor Btore .... 347 U. S. 949 
74 S. Ct. 680 

Northern Natural Gil'; 
Co. . .... Certioral'i - ,'ate in Cn!IISe346 U. S. 922 

Robert Lee Breeding v. Warden, 
74 S. Ct. 307, 8 12 

State Prison .... _Ccl·t iorl1ri- habcas con)us341 U. S. 9.11 
74 S. Ct. 645 

6493 Robert J. KORl8ka v. Ward en, 

6532 

6&43 

6647 

64 33 

6448 } 
6517 

State Prison ............... .._Certiorari ........................... 346 U. S. 837 
74 S. Ct. 55 
34 7 U. S. 963 
74 S. Ct. 713 

Robert Kubus v. Warden , Slate 
P rison .............. Certiofarl 

Lester Lavern Richter v. Warden, . . 
State Prison . . ............... Cer t lol·lI.f l 

Phill ips P etroleum Co. v. State or 
W isconsin and related cas~ .... Certiorari 
(Amicus curiae) rate1l ... 

.... Denied 

.3.47 U. S. 979 
74 S. Ct. 792 

natu ral gal 
. ... 3407 U. S. 672 

74 S. Ct. 7!H 

UNITED STATES CIRCUIT COURT 01" APPEALS 

United Stutes v. LiQ.\lor Control 
Comm issioner. et Ill. . .......... Price control.. 

Northern Natura l Gal 
Co. .... . ................. .RRlc increuse 

...... Dismissed upon 
II tipulation 

. 206 .... 2d 690 

UN ITlm STATES DI STRICT COURT 

6404 Unitl.>tl Stlite!; ,' . Commiss ioner of 
Taxation: P olk County, et a l. ........ Quiet litle - tll,X Ii<:n . J udgment fQr 

D nlled States 
6405 United StatlS v. Commi!ls ioner o f 

TliIxlltion, Wndenn CQunty. et al. .. Quict title - tax li "::ll . J udgme nt for 
United StAtes 

6463 HQSCOO MacKean v. Warden. Stutc 
Pl'ison ........................................... H nbcll if COfiIU Il . . .. Denied 

6493 Robert J . Kouh:lkll \'. Warden, StKte 
Prison ............................. ... Jlabc"-'\ COfl)U" .. De nied 

6601A Elkon, Inc .. ct al. ". 
Angus H . Taylor. et al. 
(Pharmacy Board) 
Walgreen Co. v. (dem 
Snyder's Drug StorM. Inc. 
et ti l. v. Idem 

6526 nay D. But ler v. Wnrden, State 

Dec larlltory judgment -
va lidi ty of regullllionll .. At issue 

Prison .. . ...................... _ .......... 1Inbells corllus . . .. _ .. Denied 

6532 Robert Kubull v. Warden, State 
Prison ................ HHbc/lS corpus ............. D enied 
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DOCKET T ITLE 

MINNESOTA SUPREME COURT, CIVIL 

ACTION DECISION OR STATUS 
6067 Lake Min ing Company ... ........... Royalties - iron ore in 

Syraeuse Lake bed ....... Affirmed 
61 86 State v. J ohn Anderson. et al. - L ac 

qui Parle Project ............................ . 

Gu .a Minnesota P ower & Light Co . ......... Regis tration - mineral 
ri"ht.s .......... .. . ....... Brir-Ca filed 

s:no Village of Pien. . . ............ Public Exnminer's nudit 
fee ................. .................. 62 N . W. 2d "!IS 

GH4 H enry C. Domeier v. Public 
ElI:aminer . __ .. .. In j unction - Sleepy Eye 

aud it ............................... Reversed 
6U6 Leo Arens, et al. v. Village of 

Rogers .. Declaratory judgment -
munle!pll.lliQuor store .... 61 N. W . 2d 608 

6458 Addison Millcr E statl' .. ................. Tnxation of costs .............. 64 N. W . 2d 1 

6464 Andr(;w C. Dunn v. Director oC 
Vocational Education, et aJ. ........ E<luipmcnt contrad ........... 60 N. W. 2d U 

6411 C. B. Thomas v. Industrial Com-

6476 

6487 

mission ................................. ...Prohibition agains t man -
damus - minimum pay 
rate ..... 62 N. W . 2d 809 

Morrison County Ind. School 
Dis trict No.6 v. Board ot 
Education .. ................. . ..... State a id 

Robert Lee Breeding v. Warden. 
State Prison .... . ................. Habeas corpus 

Robert J . Koalska v. Warden, State 
Prison .......... ..... . .. ........... Habens CO l")l U I 

..... 66 N. W . 2d 668 

.. ...... 69 N. W. 2d 314 
60 N. W. 2d 4 
62 N. W. 2d 49~ 

............... .. 62 N. W . 2d 842 
GG N. W. 2d 337 

G4!l (j Hflnnah Skjef;o tftd v. Red Wing Pot-
teries Inc . and Slate Treasu rer .... \Vo rkmcn'l compensation 

- specia l (und ...................... GO N . W. 2d 1 

Eunice J oh ns ton v. State ....... ..... CerUorari- beneRts under 
L . 1947, c. 616 .................. G2 N. W. 2d 347 

6GO:l Mandt Kalju:-ste v. H ennepin County 
Sanatol"ium Commiss ion. ('t al.. ..... Certiorari- benefl ts under 

L. 1947, c. 61G ... 61 N. W. 2d 757 
State ex reI. CUffol'd W. Gardner v. 

Secretal'y of State. et a l ................ Mandamus Judicial 
sa lary bill ... 62 N . W. 2d 62 

6510 Independent Consolidated School 
District No. 46, of Jackson 
County, M innesota. . ....... Quo warra nto - consoli-

dation election 66 N. W . 2d 117 
651 5 Clar ence Malnkowsky v. Su perin_ 

tendent, St. Cloud Reronnalory .... H abeall corPus ....... : ...... Denied 

1i521 P.K.M. Electric Coope rative. Inc .. .. Commutation or personal 

6522 William M. Do Uenbach. d al 

property tax.. .. .. 65 N. w. 2d 87 1 

.... Condem nation of right-ol_ 
way to Five L ake -
nav iga bility .................... 63 N . W . 2d 278 

1';52:1 Hilda Carroll v. Stille . .. ... ... .. ....... .. ... . Cel·tiornri- bcnefi b under 
L . 1947, c. GI6.. ...64 N . W. 211 166 

('5 24 Amalgnmnted Food lillndlcr~ Local 
663 A, et a1. ... ... Certifl cl!.tion or bargain-

ing aa-ent ............. Briefs flIed 
6626 Ray D. Butler v. Warden , State 

Prison ...... . ......... ............ ...... H abeas corpul ... ........ 66 N . w. 2d 1 

6632 Robert Rubus v. Warden, State 
Prison ............................................... Habeas corpus .. 66 N . W . 2d 117 

6583 In re Bradley's EstAte .... ..... ................ R edeterminatlon ot in-
herltanee tax .................... 63 N . W. 2d 87' 

6534 Village at Tonka Bny v. Com-
m issioner of Taxation .... .... ... EQualb.atlon ........................ 64 N. W. 2d 8 

6535 Hart"y A. J oh nson v. Morris G. 
L evy, Sr., ct 11.1..... . ..... Unemployment beneflte .... 61 N. W . 2d 846 
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MINNESOTA SUPREME COURT, CIVII--Continned 

DOCKET TITLE ACTION DECISION OR STATUS 
6536 Pearl B. Swanson v. Minneapolis· 

H oneywell Regulator Compa ny .... Unernployment benefits ... 61 N. W. 2d 526 

6537 Estate of Mayer Weisberg v. State .... Attorney·s fees -

6640 

6543 

eschcatcd estate .. ........ ... 64 N. W. 2d 370 
Goldie Dixon v. Warden, State 

Prison . . .............. H ab cas corpus 

L ester Lavern R ichter v. Warden, 
State Pri80n ........ . ............ H abcas corpus 

... 62 N. W. 2d 926 

............... 63 N. W. 2d 265 
66 N. W. 2d 17 

5546 Wallace Peifer v. Monte C. Loomis 

6548 

nnd State Treasurer, et aI., 
Garnishees ............... AppcaJ from garnish-

Harold J . R eynolds .. 

ment dismissal ............... Dismissed 

........ Certifled question- consti_ 
tutionality of M. s. 
1953.1 615.17 ................. ... Affirmed 

6560 Western Auto Supply Co. v. Com-
missioner of Taxation. . ........... Certiorari-Cranchise tax 

liability... . .......... Driefs filed 

6661 Kenneth Melvin Veblen v. Worden. 
State Prison............ . ................. Hob eas corpus .. . ...... 65 N . W. 2d 619 

61564 Douglas Bruno May v. Warden, 
State Prison...... . ..... HabelUl corpus ..................... 65 N.W. 2d 657 

6562 Leonard R . Dickinson v. Secretary 
of State.... . .................. ............. Order to show cause 

election filing ................. 65 N. W. 2d 654 

6564 Hjalmar Petersen v. Secretary of 
State .. ..................... .. .. Order to show cause 

descriptive words on 
ballot ............................ 66 N. W. 2d 15 

6565 Traverse County School District No. 
56, et a!. v. Commissioner of Edu· 
cation, et a1. ...................................... Certiorad- consolidation .. 66 N. W. 2d 20 

6567 Byron Allen. et a1. v. Secretary of 
State (In rc Frank P. Ryan) ........ Election-Filing by 

petition- last day. . ...... 66 N. W. 2d 
6572 E. R. Starkweather v. F rank Blair, 

D irector of State Game and Fish 
Division .... . .............................. Bill of attainder ...... Briefs filed 

6573 Clurence Fisher, A xel and Anna 
SWllnson, ct a !. .................. Flowage easement - Hott 

National Bank of Bem idji v. North
ern Minnesota National Bank of 

and Harder Lakes .......... Record filed 

Duluth, State, Intervening .... Tnx claim.. .Argued 
Viola E. Nyberg v. R. N. Cardozo, 

Inc .. and State Department of 
Employment Security...... . ...... Employment 

discontinued ..................... Argued 
P oultry Processing Plants, et al. v. 

L and O'Lakes Creameries .. 
Orders State Department Employ-

m ent Security ....... ........................... Seasonal employment ....... Argued 
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MINNESOTA SUPREME COURT, CRIMINAL 

DOCKET TITLE ACTION DECISION OR STATUS 
89GA Eugene Cole ............... . ...... Rape ...................................... 69 N. W. 2d 919 

S98A William L . Thompson...... . ............. Mlsappropriation or funds 
-double jeopardy .......... 62 N . W. 2d 612 

S99A Robert Billington ............................... _Murder ................................ 63 N. W . 2d 387 

900A E ugene Rasmussen ... __ ....... __ . __ Burglary .............................. 63 N. W. 2d 1 

903A Osear T. J ohnllon ......•............. ____ ........ _Failure to candle eggs and 
fai lu re to give dockage6. N. W. 2d 145 

904A Intunationai Harv~ter COmpany .... Violation "pay-while-vot-
ing" s ta tute ........... _ ....... 63 N. W. 2d 547 

905A Anthony Sehifsky ............................... _Assault - certiru!d 
questions .......................... Ara'Uoo 

910A E lmer Edward Brady ......................... Criminal negligence in 

91 l A 

91 2A 

913A 

op eration of motor vehi· 
cle ....... _ Argued 

Glen Johnson ...................... . ............ Assault ............... _ .......... _ .. Argued 

Leo DePauw ........................ . ........ _ ..... lndccent asaau.lt... .............. _.Brieb filed 

Jack HayC9 ..... .. ............................ Ma n slaughter - ccrtified 
Questions .......................... Argued 

MINNESOTA DISTRICT COURTS, CIVIL 

607 8 Youngstown Min l!S Corp., ct a1. ....... Iron oru--Rabbit Lake bed Findings for deCendant 

6253 Minnesota Power & Light Co .......... Reg istration - mineral 
rights ..... Judgment for state - for 

derenda nts 

6280 Constance F . Adams. e t al. .. .... Title to iron ore under 
Ca rlson Lake ................ _Awaiting trial 

6281 Robert Morford Adanu. et a t. ......... Title to iron ore under 
R abbit Luke .................... Findings for defendants 

6288 nobert M. Adams. et a l ..... ....... Title to i ron ore under 
Fortage Lake ..... .. .... Awaiting trial 

6289 Cherrill M. Adams, et a!. .......... Title to iron are under 
J e une L ake ..................... Awaitina- t rial 

6290 Adams Corporation, ot al. ... .... Title to Iron are under 
P ascoe Lake .................... Findings for defendants 

629 1 Adams Corporation, et a!. .... .. ... Title to iron are under 
SllrUeC Lake .................. Awaitina- trial 

6293 Arthur I ron Min ing Co. v. State. 
et al. ................... . ................. Rcg islra tion (Snowball 

Lake) .............................. _J udgmcnt for applicant 

6296 Charitable Trust under Will of 
Gilbert M. Wa lker. P etition by T . B. Walker 

Foundation for instruc_ 
t ions ... _._ ..... _ .... __ ... _.Response flIed 

6297 Adams Holding Co .• et a 1. ... Title to iron ore under 
C linker L a ke .................... Findlnp for defendants 

6298 Byron H . Coolidge. et al... . ..... Title to i ron ore under 
Cu r ley Lake ..................... Findina-a for defendant. 

6299 Will C. Brown, et a l. ......................... Tit le to iron ore under 
Little Blackhoof Lake .... Awaiiinit tria.l 

6300 Cherrill Adams. e t al.. .. .. __ .TitTe to iron ore under 
M ud Lake ........................ Awaiting trial 

6301 R obert M. Adams. et 0.1..... .. .......... _ Title to iron ore under 
Mahnom en Lake ............ Findings for defendants 

6302 The Adams Corporation, et a l. .... .... Title to iron ore under 
Little Rabbit Lake .......... Findings for state 

6381 Clifford H . Thomas. et a l. v. State 
Auditor, et a!. ..... School land certificate--

tax forfeiture ................ J udgment for defendant.. 
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MINNESOTA DISTRICT COURTS, CIVII-Continued 

DOCKET TITLE ACTION DECISION OR STATUS 
U26 Minneapolt. Street Ry. Co ................ Depl1!Clation reserve .. ... .. Dismiued 

6428 

8435 

6436 

St. Paul City Ry. Co ... 

Christine Bothum, et .1. v. 
Sliver, Dec'd, et al.. ........... . 

............ Depreclatlon r eserve ....... Dlsmis.ed. 

Hyrne 
...•.•. SUNlty on livestock deal_ 

..', bond ..... . ............. Dismil led 
Lonnear B oldina Company v. 

State ..... . .EllJ)ungcm ent ot dee<b 
from record ............ J udgment fo r plaintiff 

6463 R. G. N. MacKcan v. Warden, 
State Prison ....................................... Habeas corpus ................ _Denied 

6471B C. B. Thomas v. Industrial Com-
mission ......................... . .... Mandamus - m inimum 

pay w wom en and 
minors ...... ............. . At issue 

6.& 80 Bodel Corporation v, State ... ..Quiet title to mineral 
righta-tall lien .............. Judgment for plaintiff 

6483 Thos. A. Gall, et al. ......... . .. .. Quiet ti tle (P rairie River) J udgment for state 

6484. Michael H alek v. State. et nl.. . .... T itle r ca-is tration ( Pal-
m er Lake) ..................... S ta te·s cJ.im settled 

6487 Robert Lee Breeding .............. ............ Habeas COrpU8 ........ .......... Den ied 

6490 Ward Br ight, ct a !. ... . ... L ivetltock dcaler's licen se Dismissed 

6491 Jamt'8 Inncs ........... Tdcphonc lel'vice - Wat-
kins and Kimbal1. ........... Sett h:,mcnt pcnuing 

6495 William R . Hedberg, Inc. v. H. 
Brooks & Company, Inc .............. Certiorari- order of Com-

milss lo n e r o f Agri-
cu lture on polo to !lalc .... Afl innl'd 

6498 Ed Linehan v. Indust ria l Com-
miss ion ...... .. Certiorar i-wa~e order ... A rg\lc \1 

6500 State v. Cha rles Romkcy, ct al .......... COndem nation for M.oor-
hea d State T e a c hers 
College ..... .. .... Certlfiute flied 

oliO I Snyder's Dro£" Stores. 1nc., et al. v. 
State Pharmacy Doard .................... Dec lnr alory judg ment -:-

validi ty of re~IA tio n >l .. Dismislled 

6502 Harold Duane Berge v. Directo r of 
Public 1nll titutions and Superin-
tendent, Roeheswi' S late H 06pilol..Habe8ll corpull ... . ........... Relensed - commitment 

invalid 

6504 Zontelli Bros. Inc. \'. Stnte, et a l.. .... Quiet t itle-m inernll'ight-s Judgment for ptalntilt -
mineral rlehts to . tate 

6605 In re Birth R eco rd o f Thatcher ....... Inspection of birth r eeords Granted 

6606 Duluth. Missabe & I ron Ran2C Ry. 
Co. ......... ............................... .. ... R a ilroa d & ' Va r eh o use 

Comm iss ion order Cor 
r e -establl s hment paa-
:wnger service ................ Submitted on briefs 

6507 Chicago and Nor th Wefltern Ry. Co. Railroad &; Warehou s e 

6509 Board of Regcll l.ll v. J umes T , Hill-

C<Jmmisslon order 
aKency scrvice III St. 
P~tcr . ........... Affil·med 

house. et a l. ......... . ................ C<Jndemno.t. ion for Uni-
vers ity Campus . . ... Certificat~ fil ed 

65 11 H a rry F uhrman v, Village of 
Croaby ......................... . ........ Decla ratory jud¥1l\ent 

vilJaae ordinance and 
M.S .A. 829. 11 ................ Dismissed 

6512 City ot Little Falls.......... .. ........ .... C1aim tor public ellamin-

6613 Roy E , Hilton v. Commiss ioner of 
Iron Range Resources and Re
habilitation and Deerwood In-

er's audit .... ... BI·ids fl ied 

dus triea, Inc. . . .............. .... Injunctlon - wood proc-
C6sina- pi lot plant. ......... Dilimisaed upon IItipulfttion 
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DOCKET TITLE ACTION DECISION OR STATUS 
G(514 Ibar M. Spellacy v. ltailroad & 

Warehouse Commiu lon ... Mandam\18 tarill {)f 
"te. ......... Di6mia6ed upon stipulation 

65111 Ernest Dodge v. Industrial Com-
miS810n . . .. Certiorari wage! of 

wo men in retail ltores. Dismissed 
6520 Commissione r of Ag riculture v. 

Paul J ohnson. et al.. . . Who lClln lc denier' , bond ... J udgment entered 

6524 AmaJgamatcd F ood Ha nd.len! Locsl 

65 25 

1i&27 

6J'i3-A . e t al. . . ....................... CertiOl'(ui - Labor Con-
ciliator'" decis ion on 
bar8'ainin1r qent __ Affinned 

United Van DUll Delivery Co ... .. Cancellation of contract 
carrier J)(!!'mit. ....... Dlsmissed 

E.~tate of Chnrle>t G. Calla!! v. Stille 
EmpJoycCll Rctir'cmcnt A ~8n . ...... .... D('at h bcn cfl~ . . ........ Judgmcnt for E!t.Ate 

652 8 ViIIllge or Coon RUllld l' v. Liquor 
Control Commillll ioner . .. Mflndomull - munich)al 

H(luor HtOl'C licen!~e ....... QuQ!lheil 
662D Farmers Mutual Automobile 111-

surllnce Co. v. Commis&ioner or 
lnsurance ................. Certiorari - re,'ocation of 

rlltl ng filinir ............... Writ f\lIa.IJhed 
6630 Applieation or w. G. Harrington for 

Approval of Conlrncls ot 
Carriaire .... R a ilroa d & Wareh ou l:Ie 

Comml&l! lon denial ........ Awaitinttrial 

6531 Northern Mlnn Cllota National Bank 

66:"17 

v. Junior Mining Co. flnd Cleve
land Cliffs Iron Co. (State ad-
dillonal defend!!.nl) ... .. RoYRlty lien under ore 

F.i8lab' of Mllyer Weisberg 

mining lellse ...... Settled 

.......... Probate Court', d isflUow
ance of 8upplemental 
Qccount lind den ial of 
amended deeree .............. Afflrmetl 

6538 John P. Sulliv!!.n v. Stllte, et Ill. ..... Quiet titJe--tllx lien ......... Di!lmissed II'I!I to s tale 

6542 U. S. Ste<>l Corporation v. State, 

654 4 

et Ill. .. . ... Quiet tit le (Little Mesaba 
Lake) . . ...... Awaitinlr trial 

AppJicntion of J ohn C. McClintock, 
et al. . ... .............................. Regist rution _ 

felted land 
t.flx-for· 

....... Applicatioll joined ill by 
state 

6545 Cleveland Cliffs Iron Company .. ....... Quicl liUe- O'Brien LakeDismissed 

6546 

6549 

Wullaee Peiter v. Monte C, Loomis 
and State Treasurer, et aI. , 
Garnishees .................. . ..... G!!.rnlshment ...... Dismillsed 

6556 Irving Reiter, ct al. v. Secretary 
of State et n1. ......... . .......... Deelaratory judgment 

motor v('hicle denIer's 
licen!;C ................. ............ Findings for d ef~ndant.e 

6567 WiIli!!.m E. Anderson v. Superin· 
tendent, Fergus Falls State Hos-
pital Habeas corpus . . .. Writ discharged 

6668 David Hastay v. Secretary ot Swte . Mandnmus - registration 
of motor vehicle ............ J udgmcnt t or petitioner 

6659 Grant Iron Minin&' Co .. et a1.. .... Quiet title ( Bruce Mine) P ending 

6660 Bodel Corporation v. State ................ Quiet title to mineral 
riirhtl-tal; Ii~n ...... At iSllue 

6561 Unlver8lty or Minnesota v. Theta 
Tau Association Inc., Alpha 
Chapter ...... .... Condemnation ........ . .. .... Certiflcate filed 

666 3 City ot Springfield v, Public 
Examiner ..... .. . ..... Injunctlon I\&,ainst audit..Denied 

• 
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MINNESOTA DISTRICT COURTS, CIVlL-Continued 

DOCKET TITLE ACTION DECISION OR STATUS 
6666 B. J. Prou lx v. Ramsey County 

Civil Ser vice Comm iaa ion .............. Mandamus - Veterans 
preierence ........... _ .. _ .. _ Answer fi led 

6568 St. L ouis Park v. State Auditor ....... Cigarette and Liquor Tax 
Apportiunment ................ Answer filed 

6569 Adl'ialic Mining Co .............................. Mining lease ........................ Papers served 

6572 L . C. Trudeau v. Secretary of State .. Chauffeur's license ............. Dismissed 

• 
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MINNESOTA. DISTRICT COURTS: CRIMINAL 

DOCKET TITLE ACTION DECISION OR STATUS 
897A H arland M. DeBoer ..... FaIsc certificate by notary Pleaded guilty 
90lA Delbert Murphy ................................... Reeons idero~ion of pica 

902A 
9MA 
g08A 

909A 

and sentence .. Abandoned (or lack of 
jurisdict ion 

Lillian R . Carlson ..................... __ ......... Grand larceny ................... AcQuit ted 
Arthur William Kamp ...... __ ............... Murder ................................ Convicted 
Miller C. Robertson.... . .............. Failu re to make r eturn, 

with intent to evade in-
come tax .......................... Dismissed 

Gunnar Engbloom. ... .......... _MansJauehter .................... Convicted 

GRAND JURY 

90GA Death of Simon R ock ...... . Indictment for man_ 
slaua'hter 

DO CKET TITLE 

PROBATE COURTS 

PROCEEDING DECISION OR STATUS 
G537 Estate of Mayer Weiabera' ..... Supplemental account and 

amended final dccree ...... Disallowed 
64 N . W . 2d 370 

SUPERIOR COURT OF CALIFORNIA 
6488 Estate of James Van Martin ........... Proba te - capacity of 

Stale to take trus t 
u.nder w ill ................... _ ... $125,000 decreed to Gil· 

lette State Hospital 

DOCKET TITLE 
MUNICIPAL COURTS 

ACTION DECISION OR STATUS 
6555 Abe Ward v. J amea B. W ood and 

6518 

Minn. State Aa'ricultural Society, 
Garnishee ....................................... _Garnlshment ................. _ Dismislled 

W. E. Pieree .... 
JUSTICE COURTS 

.................... Unlawful detainer .. Judgment for defendant 

DOCKET TITLE 

FEDERAL BOARDS AND CO!UMISSIONS 

Civil Aeronautl u Board 
PROCEEDING DECISION OR STATUS 

6541 

6553 
6570 

North Central Airlines. Inc .• Servo 
ices over Segment 5 or Route 86 .... Airline certifi cate .... ..Service denied 

Service to Fairmont and FortDOOge.. Air service ......................... Hea ring had 
Service to In ternat iona l F al ls ............ Air service .. _ ............ _ .. ....... Hearing had 

Federal P01l'er Commillion 
6-4 85 N ew York State Power Authority 

6492 
G552 

6329·F 
6329-G 
6329-H 
6329·1 
6329-J 

64-41 

P roject 2000 ....................................... S1. L awrence Seaway ... _. Licenl!.e issued enabling 

STATE BOARDS AND COMMISSIONS 

Civil Service Board 

Slart ot project 

Erwin F. Struck. ... 
N orman Erickson .. 

.. .............. Dismislal ................. .. ... Sus tained 
.. ........ Dism issal ................ .. ... Sus tained 

Pharmacy Board 
Anthony J . Klencrt. ......... Revocation o f L icense ..... Dismilsed 
L eonard Royce ........... ...Revocation or License .... Deferred 
Carl T. AppeL. ..................................... Revocation or License ...... Dererred 
Alex lit. A ltshuler ................................ Revocation or License ...... Dererred 
Byron A. Farley ............................... _ .. R evocation of L icense ...... D ismissed 

Water Pollution Control Board 
Pollution o f Albert Lea L ake and 

Shell Rock River ............. _ .............. Investigation into pol_ 
lution by sewali:'e and 
was te discharge .............. Revfsed flndlni'l and order 

adopted 
6494 International Reflneries. Inc ............ Applicatlon for permit to 

discharge effluent-Jay 
Cooke Park ................... _. Gr.nted 



.... 
TABLE NO . I C1) 

PROSECUTIONS REPORTED BY COUNTY ATTQR :'\IEYS }<' OR 1953* 

IK DISTRICT COURT I N ~IUNICIPAL COURT 

COUNTY AND CaUKTY ATTOR~EY 
Pleaded Found Plcndcd Found 
Guilty Gujit)' Acqu itted Diami680d Guilty Guilty Acquitted Dismissed 

Aitkin-John T. Galllrnenuit .. 16 3 3 6 3.7 2 ... ·36 .... 
Anoka- Robert W. Johnson. ........... 8 i···· 'i;' 493 3 
Becker--Robert W. Irvine ..... .... ...... 16 1 47. 7 1 21 
Beltrami-Herber t Olson .. .. 25 1 3 13 8 8 • Benton-J. Arthur BCMen ... . . . . . . . . . . . . ........... 6 43 1 • Big S tone-C. J. BelUlon .. ..... ...... 3 2 77 

i() . " 20' Blue Earth-Carl Peterson. ....... .... . 10 1 1,358 52 
Bro ..... n- Robert J . Berells .. 7 ... .. 2' • 238 1 1 
Carlton- Thos. Ba mber)' ... 30 9 742 5 28 
Carver-Martin L. Stahlke. .. ..... ... 0 ' 2" 1.0 1 • CIl&8-Edward L. Ho~cl'l:l .... .. ..... .. . :!~ 5 7 126 3 1 
C hippewa-Sigvald U O~·en ..... . . . . . . . . . . . . . . . . . , 13. 10 
C hisQ.go-- Howard F. Jolllll'lon .... . . . . . . . . . . . . . 3 140 11 19 
Clay-Vallce N. Thy8cll ...... . 25 2 34 1 • • Clear water-O. E. Lewis ... I' I •• 1 
Cook-J. Henry Elill!!enu. . . . . . . . . . . . . . . . "' i i& ' Cottonwood-Walter H. l\lan~I. .... ..... .... ..... ... 6 1 
Crow Wing-Arthur J . Sullh'll n .... ... ... .... '2S" "869' .. Dakota-R. C. Nelsen .... ... .. ..... 2 4 8 3 , 
Dodge-G. W. Jo·reeman ... • z,,· 13 • 3 • Dougla.s-John J . rvicCarten ...... . . . . . . . . . . . 12 373 3. • 11 
Faribault-H. C. Lindgren ....... 13 10 188 18 
Fmmore-Geo. E. Frogncr . ... 11 24, ., 1 I 
J"reeborn- R udolph JIallll'on .. ......... .... I' 1 3 3 0 11 • • 2 
Goodhue-l\ lilton I. Holst. 27 2 I 1 5:10 67 1 2 1 
G rant-I. L. Swa nson ... .. • .. "20' 29 
Hcnnepin- Michael J . Dillon . ........ .. 480 l ' 24 2.282 52 8 8~ H oulSton- l... L. Roer kolll. .. 10 1 234 9 
Hubbard- Ja mes A. Wilson . . .... . ... 5 1 3 , 142 10 • 7 

:~::ct!=~~~gr~u~~I:~).i~ :: ::: :::: : 2 1 99 7 1 
24 1 500 12 0 

Jar.~on-Har\"ey A. Ifoltan ... 5 175 • • Kanabec-Hobert W. NY(llI ill t. . . ............. 1! .......... 16 1 1 1 
Kandiyohi- V. W. Lundquist .. . ....... .... . 6 :!14 2 3 5 
Kit~on-Lyman Brink .... .. .. 2 127 1 5 
K oochiching-L. P. B lomholm ...... . . . . . . . . . . . 17 396 21 7 
Lac qui Parle-Wnlincc JllCQon •• . ' 7' Lake-Emmett Jones . .. .. .......... .......... 0 337 
Lake of the Woods-W. Ii. S he rwood. 0 42 1 
Le Suenr-Geo. T. Havcl. .. . 6 15i 



Lincoln- Durward L. Pedelllon . 9 1 .......... 79 . ......... 
klo°l!;d~Xr!'oldn\~~YB~~'e'ke·",·.: : .... ...... 27 2 . ... ... ... 3 14 . ...... ... 7 

0 12 ..... ..... 481 . . ..... . . . 
Mahnomen-A. J . Powers ............. . .. ....... .. • ... ....... 56 3 
~ I ulllha ll-Duanc W. T urnwall- Arnold A. Tro!~ ... 8 28. . .... ..... 
M a rti n- Arthu r T . Edman. 11 1 4.27 2 
Meeker-Ed w. F. J aeobaen . . . .... . 1 130 2 .. · .. 5· . io ' l\liIle Lacs-J ohn S. NY{luist. Jr ... 13 502 IG 
l\lorrieon- Attcil l'. Felix . 10 3 690 • 3 12 
1I lower-Wallaee C . Sieb . 22 1 10 367 • 7 19 
~I urray-J. T. Sc hueller ... . • 139 I 
N icollet-A. L. M eCon\' ille .. 2 362 
Nobles-Raymond E. Mork. . . . . . . . . . . . . . I' 253 
Norman- D. E. Alis t inson 7 . j .... "'2' 140 6 i · .. · Olmsted-Fran k G. Kewhollse . . . 30 2 1,089 28 7 
Otter T a il- Owen V. Tho nlpson .. ...... .. .... 31 2 10 27' 3 30 
P enninll;ton- L. W. Blilien ••. ........ ... '20' 'ijfi' 

.. ....... . 
Pine-Geo. E. Sausen .. .. . 
Pipestone-J . H . Ma nion . . . . . . . . . . . . . 4 
Polk-F . A. Stads\'old . 12 1 3 78 2 2 3 
Popc- Wm. M erri lL . ..... . . . . . ... .......... I ·9 .... 124 jfi" . io" 

I 
Ramscy-J alllc.! F. Lh nell. . ....... 268 8 2 2.274 7 
Red La ke-Chns. E. . oughton. Jr .. 3 151 10 I 
HeJ wood- Tho9. Heed .... . .. 2 206 14 
Renvil1e-Rul>!!ell L. Frazee. 16 149 4 
Rice-Urbnn J. Steimann. 15 .. .. ...... 646 15 12 
Rock-i\lort B. Skewes . • 177 2 I 
R08C3.u-Bert lIanson ... ... . . . . . . . . . . . 3 2 1 4 .153 
St. Louis-T h08. J. Nllylor. 147 14 II 30 83" 41 3 45 
Scott- M. J . Only .. .. . . ..... 15 19. 3 2 
Sherbu rne- Howa rd S. Wakcfiel<i :' 12 

.. · .. 2· 
:!9'\ 5 2 

S ibley-R. G. Will ia mson .. I 236 8 20 
Stearns- David T . Shay**. '"468' "'j iii' Steele-By ron J. Casey ... 8 2 
St.evens- Th08. J . Shihier ... 8 174 II 3 8 
Swift- Hoy W . i-I o lnHluis t .. 7 1 I 293 I 3 ., 
Todd- t- ran k L . Kin lo: ... . ........ . .... I. 4 2 156 7 17 
'fra\'cr1!e-Earl E . Jf uber • 2 41 75 , 
\\'I\bMhll.- l\ lart.in J . Ilealy·*. . "2.i j" Wad enl\-Ch~. W . Kennedy . 14 
Wl\8eca- l~incr C. I Vcf!len . ......... 8 1 \ 284 , 3 4 
WashinJl:toll-WIII. T .. lohtl5on . 20 i" 2 707 15 2 31 
W atouw:l,n- Psul V. Fl ing. 8 I 275 
Wilkin- R . N. Nelson ... .. . . . • 1 122 2 . 20 ' Winona- W. Kenneth ~ i!J.'Je n .. .......... 24 2 • 5,343 7 4 
W ril!;ht- Walter S. J oh nson ... .. . . ... l' 2 2'. ID I 8 
Yellow Medicine--R obert M . Baker . • 3 38 1 2 

Totals . 1,757 9. 63 179 32,855 665 115 705 

..... 
· 1954 cnses will be reported in 1956 report 01 Attorney Gcncn'll. **No report recei\'ed for 1953. ..., 
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TABLE NO.1 

TABULATED STATEMENT OF CRIMINAL CASES AS RF.;PORTED BY 
COUNTY ATTORNEYS FOR 1953'" 

NATURE OF ACCUSATION 

I. Crimes Against t h e Person (Cb. 6 19) 
Murder-ist degree ... ........ ..... ..... ..... . 

2nd degree. . . . . . ..... .. ... . 
3rd degree ........... . ..•........ 

Manslaughter-ist degree ............. . . 
2nd degree ............ " •.. . 

Assault.--ht degree ...... . ... ,', ....•.• • .. . 
2nd degree ... , ..... ,. ' • . . . ...•.. 
3rd degree ....... ......... . 

R obbery- 1st deRree .... . 
2nd degree. . .. . .•.. . ..... 
3rd degree..... . .•.•...... 

Kidnapping ...... . 
Sla nder ................ . 
11.1 iscellaneo\l9. 

II. C rl mcs Al[ainst Mo ra li ty. etc. (Ch. 0 11) 
(a) Su Crime8, Indecency. etc. 

(b) 

Rape ................................. . 
Carnal knowledge-Female under 10 ... . 

l~emale 10 to 13 .. . 
Fe male 14 to 11 . 

I ndece nt lLllSa.u lt. 
Adultery ...................... ... ... . 
Abort,ion , , ,., .................. . .... . 
Bigamy ......... . . ........•....•.. 
Fornicat.ion ...... . 
Incest .. . . . . . . . . . . . . ..... , .... •• , .' . 
Sodomy. ......... . ..... . ... . .•. • .. 
H ouse of ill fame ... .. . 
Indecent cxp08ure, etc .. 
Abduction ................... . 
l\1iscellaneoIIlL .................. . .... . 

Crimes al/:ainst Children, etc. 
Paternity, iIIegitimatc child (Ch. 251) ..... 
Absconding to 6\·tHle pa.trrnity proceedings . 
Abandonment, wife or child ............ . . 
Non-l'lupport, wife or child .. . . . . 
Ne.o:lect of minor-endnn.o:erinlZ health .... 
Contributinll: to minor's delinquency . 
Cruelty to ehild .... . ... . . . . . ....... . . . 
Child labor law violations ...... . ..•...... 

(c) l\fiscelbneO\l8 C ri mes altain.!! t M orality, etc. 
Public da nce lawl!. dolations ........... . 
Gamblinp; and lottery III WS, violations. 

III . Cri m es Agai nst P rope r ty (Ch. 620-022) 
ANIon- 1s t deluee ..... ....... . . 

2nd degree ............... . ........... . 
3rd deJl;ree ....... ..... ... , ... , .... . 
4th degree ... ........... . 

Burglary-1st dCJl; rco .. 
2nd degree .. 
3rd degree .. 

Unlawful entry ...... . . 
Forgery-1st degree ... . 

2nd dea:r;ree .. 
3rd deRree .... .... . 

Larceny, grand- 1st deltree .. . 
2nd degree. 

Larceny. petit.. . . . . . . . . . . . .. . ........ . 
CivinlZ check witho\lt funds .. . 
Receh' inp: stolen property ...... ... ..... . 
MortlZalted chattels, eale. removal, etc .. 
Malicious miechief ... 
Extortion .. .. .......... . ........•......•.•.. 
Treapfl.SS.. ... ....... . ..... ... . 
:Fraud ...................... . ..... • .•.•...... 
F raud on innkeeper (Ch. 321) ....... ..... . • .•.. 
Miscellaneous ....... . ............. . .. __ . • . •.. 

DISTRICT-l\'l UN IC IPAL
JUSTICE COURTS 

-----',----,-----,----
Pleaded 
Guilty 

I 

. . 4' 
3 
5 

36 
332 

70 
18 
10 
3 
5 
2 

12 
I 
6 

66 
43 

2 • 4 
2 
3 

17 

77 

" 
172 

... iii 
2<6 

3 
41 

I 
10 

7 

3 

18 
I 

11 
168 
I2 
3 

8'1 
5 

83 

'" 39" 40. 
20 
25 

131 

10 
29 
10 

4 

Found 
Guilty 

4 
56 

I 
I 

4 

; 
4 

.......... 

..... 
2 

. .. 2 
I 

12 

4 
3 1 

· .. ·2 

I 

5 

4 
8 

18 
2 

· .... 2· 
4 

2 . . . . . . . . . 
. . . . . . . . . . .. ........ 

Acquitted DismilUHtd 

2 . . . . . . . . . . 
.... · i· .. · 
.. ........ 

I 
0 .. ·· I 

7 
15 64 

I • I 
2 

3 4 

.... ii' " 
2 2 
4 6 

2 
. . ....... I 

.......... Z··· . 
I 

i 

8 23 
I 

3 63 
8" 

2 
3 

2 

..... .. ... 

. .... i .. ·· 4 

I 
I 

22 

· .. ·2···· 
.. i" ... 
18 

· .. ·Z· .. • 12 
8 " I 35 
I 60 
I I 

2 • 8 
... ' i ' . ... 'Z···· 

I I 
.. · .. i 5 .. ........ 
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TABLE NO.1 

TABULATED STATEMENT OF CRI M I NAL CASES AS RE PORTED BY 
COUNTY ATTOR NEYS FOR 1953. 

DISTRICT- MU NICIPAL
JUSTI CE COURTS 

NATURE OF ACCUSATION 

I V. C r im es Agains t Sovc reillntf (Ch. 6 12), 
Public Justice (Ch. 6 13) , Sa rety (Ch. 
0 16), Peace (Ch. 6 15), etc. 

Bri bery (gh ' ing or recei ving), ......... . 
Perj ur,)' .•.•................ . ........ . . . .... .• 
Reoisling or interfering with officer ........ . .... . 
Concealed WCa l)O n S, carrying, etc ..... . .. • ....... 
Lan/tuage provocative o f asB:l.li lt ...•. •.. •.... . .. 
Contem pt of cou rt .................... •. . ... . . 
Escape .. ............. . ......... , .•.••....... 
Breach of peace .. . . . . . ...... ... . . . . •. •....... 
Disorderly cond uct .. . ....... .. ..•.• • .• .... . . . 
Public Nuisance .. ....................... . .. . 
Fireworks. prohibited sale, etc ...... .. ... . ..... . 
?tfiecellaneoua .............. . ..........•...... 

V. Al iscc llancous Crimes (and varioua ape-

P leaded 
Guilty 

2 
2 

77 
S 

2' 
I S 
3S •• 310 ,. 
11 • 

cial atatutes) 
C ruel ty t o animals (Ch. 614) .. ..... ......... 6 
Va,a:rl\.ncy. .. . . . . . . . . . . . . . . . . . . . . . . . . 45 
Violations of lawl re: 

Compubory education.. .. .. . . . . . . . . . 23 
Forestry ................. . ............... 18 
Wild animala (Kame and fish) (Chapa. 97-102) 1,329 
Health ... . .. . . . .. . , . , . ' . . . . . . . . . . . . . . . . . 34 
F ood .. . . . ..... . ..........•.• • ..•. , . . , . .. 23 
Motor vehiclelJ-Licenae ... , ............ ," 2,148 

Traffic .. ........ . ........ 18,967 
Tampering .. ..... ..... .. , . 22 
Intox icated driver........ . 1,453 
Criminal negligence causing 

deAth . . ........ . .. , . .• . 21 
Unau thorized uaB .. , . . . . . . • 148 

Drun~Bn':leas,., . ......•.. " . ,. . ....... .. .. 1,526 
) ntoxlcatln/l: liquor ........ _...... . ...... . . 136 
Non-intoxicating li quor ... .... . ............ 287 
Nareoti es ... . ........ , . . . . . . . . . . . . . . . . . . . 8 
Aeronautica.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 
C8.l!I t ax . . .... .... ....................... 60 

Found 
Guil ty 

.. · .. 6· 

3 
3 

• 
" .. · .. i · .. 

1 , 
'40' 

7 

'0 
360 

.......... 
60 

3 • ,. 

Acquitted Dismiaaed 

.......... 
I. 

I 

7 
<7 

7 

• 1 
7 • 1 

.. ........ 

... S· .. · 

• 
... " .... 

• 14 , 
1 

• 
22 

3 

.8 
181 

.... io .. 

.. .. ...... 
6 

13 
' 7 l' 

~f~!~~~~~~~~~ ~~~~.~ .~~d .o.r~~~~~~~ .':i ~~~t.i~~ ::: : 4,66~ 
I~~-I~~~I~~=I-~--T otalll ....... ..... ..... ..... ...... . 34,612 763 

• • 
1 • , ..... i · .. · .... io .... 

........ .. .. ........ 
178 88' 

-1954 Caaea will be reported in 1956 Report or Attorney General. 
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22 AGRICULTURE 

AGRICULTURE 
EXTENSION SERVICE 

1 
County Extension Committee-Qualifications for membership discussed

M. S. 1949, Section 22.46, as amended by L. 1951, C. 390, and L. 1963, 
C. 202, Section 4. 

Facts 

UChapter 202, Minnesota Statutes for 1953, revises the procedure 
for the administration of Agricultural Extension work in the several 
count ies. 

" In advising county boards of commissioners in r egard to making 
the appointments to the new county extension committees , a s required 
in Chapter 202, questions arc being raised that we do not f eel qualified 
to answer and would therefore appreciate a n opinion in regard to them. 

"Section 4 of the Act outlines the method of setting up the county 
extension committee. One requirement is that in addition to two mem
bers of the county board of commissioners and the county auditor as 
members of the county extension committee there shall be six additional 
members, five of whom shall be selected and appointed by the county 
board, one f rom each of the several commissioner dis tricts and the 
remaining sixth member of the county extension committee shall be 
selected and appointed at large from the county by the county board. 
The Act s tates that 'only persons actively engaged in agriculture as 
their principal source of livelihood shall be eligible for appointment 
to or membership on the county extension committee'. 

" In a number of counties one or more of the coun ty commissioner 
districts are located within the city limits . In order to appoint the 
required representa tion on the county extension committee county boards 
find it difficult to find an individual who is ~actually engaged in agri~ 
culture a s the principal source of livelihood'." 

Question 

1. uDoes it [this cJause] mean only persons who are operating 
farms as their principal source of livelihood, or could it mcan persons 
actively engaged in an indus try closely associated with agriculture 1" 

Opinion 

There are two rules of statutory construction which if borne in mind 
will eliminate most of the questions which trouble you. The first rule is 
that there is no room for construction unless there is ambiguity. The second 
rule is: "When the words of a law in their application to an existing situation 
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are clear and free from all ambigui ty the letter of the law shall not be 
disregarded under the pretext of pursuing the spirit." M. S. 1949, Section 
645.16. 

The words with which you arc concerned are contained in the provision 
of M. S. 1949, Section 22.46, as amended by L. 1951, C. 390, and L. 1953, 
C. 202, Section 4, w hich states : 

41 * •• Only persons actively engaged in agricu lture as t heir principal 
source of Hvelihood shall be eligible for appointment to or membership 
on the county extension committee." 

This language is clear, unambiguous and s imple. It means precisely what 
it says, nothing more and nothing less. We cannot write an explanation 
which would be as clear as t his language is. If it is difficult to find persons 
who meet the quali fications prescribed by this provision, that is a matter 
which should be presented to the legislature, which alone can change these 
qualifications. You refer to upersons actively engaged in an industry 
closely a ssociated with agriculture." If you will apply the rules of statutory 
construction above set forth, questions like this are easy to answer in the 
negative. 

Question 

2a. IIIf the commissioners cannot find a qualified person in the 
commissioner district could they appoint a qualified person from another 
commissioner district?" 

Opinion 

The answer to this question is in the negative. The law expressly r equires 
the appointment of a qua lified person from each commissioner district. There 
is no authority in the law to appoint the person of whom you speak from 
another commissioner district. 

Question 

2b. I I ••• if there is no elig ible person in the dis trict should the 
place be left vacant until the law might be amended?" 

Opinion 

This question is answered in the affirmative. If there is no qualified 
person within the dis trict, an appointment cannot be made in complia nce 
with the law, and no appointment, therefore, can be made a t all. The position 
will remain vacant un til a person who meets the qualifications prescribed 
by the law is found by the county board and appointed by i t. 

Question 

3a. "Could women be appointed from these commissioner dis 
tricts ?" 
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Opinion 

It is difficult to understand just why this question is asked. It is a 
matter of common knowledge that no distinction is made in the law in this 
sta te between men and women a s persons eligible to occupy a public office. It 
has been so since the amendment of Section 8 of Art. VII of the Minnesota 
Constitution on November 8, 1898. Answering your question specifical1y. 
the sex of a person has no bearing upon the eligibility of such person to 
be appointed as n member of an "extension committee". 

Ques tion 

3b. " •• • how is the law to be interpreted in r egard to women 
appointments a s being 'actively engaged in agriculture as the principal 
source of Hvelihood'1" 

Opinion 

The foregoing language means exactly the same when applied to a 
woman as it does when applied to a man. 

Facts 

"Also in Sec tion 4 of the Act the statement is made that 'not more 
than one member of the county extension committee shaH be selected 
from or reside in a particular city. village or other municipality but 
there sha1l always be at least two women members of the committee'. 
We are interpreting that statement a s applying only to the appointive 
members to the county extension committee and not to the county board 
members or the county aUditor. who are also members of the county 
extens ion committee by law." 

Question 

4. Hi s this the correct interpretation 1" 

Opinion 

The ques tion is answered in the negative. 

The provisio,,! is that "there shall always be at leas t two women members 
of the committee". (Emphasis ours.) The designated members of the county 
board and the county auditor are members of the committee. If any of these 
three is a woman, she should be counted in determining the number of 
members of the county extension committee who are women. 

Agricultural Extension Service 
Institute of Agriculture 
University Farm. 
September 1, 1958. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

768-B 
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SOCIETIES 

2 
State Aid-Annual fair should be held in home county of society as a 

prerequis ite to s tate aid-Merger of two or more societies, where mer
ger societies are enumerated in M. S. A. 38.02. which comply with condi
tions therein prescribed would not be deprived of receiving s tate aid. 

Questions 

"I. Is it possible for a county fair to hold its annual event outside 
of the confines of t he given county and still he eligible under 38.02 to 
the aid specified? 

"2. Supposing a merger was accomplished by two or more adjoin
ing counties so long as they retained their separate names in the new 
merger corpora tion , would they then be eligible for the state aid so 
provided in Section 38.02?" 

Opinion 

1. M. S. A. Section 38.01 provides for the incorporation of county agri
cultural societies and has its origin in L. 1867, C. 21. Section 1 thereof rends 
as follows: 

"That any number of citizens of any county, 01' two or more counties 
jointly, who shall associate themselves together and comply with the 
provisions of this act, shall be a body politic and corporate, and shall 
be known as the ngl'icultural society of such county or counties; Pro
vided, That only one society shaH be organized under thi s act in any 
county." (Emphasis supplied.) 

It will be noted that the emphasized portion of the original law is included 
in substance in Section 38.01, which provides that only one society shall be 
formed in anyone county except in counties having an area of 5,000 square 
miles or more in which two societies m ay be organized. This exception applies 
only to St. Louis county. 

Laws 1868, C. 19, is the first legislative act appropriating money to a 
county agricultural society. This act appropriates $2,000 to the state agri
cultural society to be divided equally among agricultural societies complying 
with the conditions contained in this act, and for the purpose of promoting 
and improving t he conditions of agriculture and horticulture, and to pay 
premiums at the annual exhibitions conducted by such societies. The purpose 
for which said aid has been granted by the legislature to county agri
cultural societies is aptly stated by our court in State ex reI. Morrison 
County Agricultural Association v. Iverson, 20 Minn. 247, 139 N. W. 498, 
on page 248 as follows: 

"It has been the settled policy of the state, as indicated by its 
legislation for many years, in order to stimulate interest in agriculture 
and in the state agricultural society. to donate money for the purpose 

• 
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of encouraging the holding of a fair in its several counties. This appears 
from the s tatutes which have been called to our attention by counsel 
in support of their contentions.'1 

In the COurse of this opinion the court examined t he various legislative acts 
relating to the incorporation of agricultural societies and acts appropriating 
moneys for the aid of said agricultural societies. It will be noted that the 
court, in the portion quoted from its opinion, refers to the holding of a 
fair in the several counties within the state. We understand t hat practically 
all of the organizations enumerated in Section 38.02 have been incorporated 
pursuant to L. 1867, C. 21, and amendatory ncts now coded as M. S. A. Section 
38.01. 

In order that an agricultural society or an association which is named 
in Section 38.02 may be el ig ible to receive s tate aid it must comply with the 
conditions specified in paragraph (2) thereof which in part provides : 

"Shall have held an annual fair for each of the three years last 
past, unless prevented from doing so because of a calamity or an epi
demic declared by the local or state board of health to exist." 

We have not found any statute which specifically prescribes that such annual 
fair above referred to must be held in the county where the society or 
association is domiciled as a condition prerequisite to its eligibility to partici
pate in receiving state aid. However, it has been the custom and practice 
by all the organizations specified in Section 38.02 to hold an annual fair in its 
own county, which circumstance justi fies the conclusion that by implica
tion the annual fair referred to in said paragraph (2) mus t be held in the 
home county of the society or a ssociation. A contrary conclusion would 
permit the holding of the annual fair in not only another county but in a 
differen t state. \Ve do not believe that the legislature so intended. Befol'e 
such construction should be placed upon the statute here considered the 
law should be amended granting specific authori ty to such society or a sso
ciation to hold its annual fair outs ide of its horne county. 

2. Laws 1951, C. 550, Section 38 [317.88], so far a s material, provides : 
"The consequences of merger or consolidation are: 
"(1) The several constituent corporations become a single corpora-

tion which (a) in case of merger is a surviving corporation, or (b) in 
case of consolidation is a new corporation. 

"(2) Excepting the surviving corporation and subject to clause 
(8) and to section 40, the separate existence of each constituent corpora
tion ceases. 

"(3) When the agreement of merger or consolidation expressly 
provides for the continuance of the corporate existence of a constituent 
corporation and expressly declares the purpose for the continuance, the 
corporate existence of such constituent corporation continues in the 
singJe corporation for the purpose declared in the agreement. 
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H(4) The single corporation has all the rights, privileges, immuni
ties, powers, and franchises, and is subject to all of the duties and lia
bilities of a corporation formed under this act. 

"(5) The single corporation has all the rights, privileges, immuni
ties, powers, a nd franchises, public and private, of each constituent 
corporation." 

and Section 40 [317.40] thereof reads a s follows: 

UWhen any act or instrument is considered necessary or appropriate 
to evidence the vesting of property or other rights in the single corpora
tion, the persons with authority to do so under the articles or by-laws of 
each constituent corporation shall do the act or execute and deliver 
the ins trumentj and for this purpose the existence of the constituent 
corporations and the authority of such persons is continued." 

If the merger societies merely retain their separate names and all of their 
functions and corporate powers become vested in the new corporation, 
thereby divesting the merging societies of such functions and powers, then 
and in these ci rcumstances the merging societies would no t be eligible to 
receive state aid under the provisions of Section 38.02, supra . 

Additional Faets 

"In the event two or morc adjoining county fai rs arrange for t he 
holding of a single fair, this arrangement is short of a so-called merger. 
It would be functioning by mutual agreement whereby the two or more 
counties would hold a single fair for the whole group, each fair r etain
ing its own name in the newly named fair or organization as agreed upon 
and in so f unctioning. they would use a common premium lis t applicable 
to said fairs wherein each of the named societies or fairs would pay 
separate premiums to exhibitors from their particular county or areas." 

Question 

"Under such an arrangement would each fnir individually qualify 
for the premium reimbursement as set up in Section 38.02, subdivision 1 
(8) thereof?" 

Opinion 

\Ve are not advised with respect to the proposed or any existing mutual 
agreement above referred to. However. any agricultural society which be
comes or is now a party to any such mutual agreement must, in order to 
qualify so as to receive state aid, be one of t he societies or associations named 
in Section 38.02, supra, and in addition thereto must comply with the provi
sions contained in said paragraph (2) and the other conditions imposed upon 
such society by this statute. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Traverse County Attorney. 
December 29, 1953. 772-A-G 
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CONSERVATION 
DRAINAGE 

3 
Assessments-'Vhere land assessed for benefits became tax-forfeited and no 

part of assessment for benefits has been paid-Rights of parties con
s idered in light of uneeHation of assessment under sta tutory direetion
M. S. 282.07. 

Facts 

"On November 21, 1912 a total ditch lien in the amount of $20,772.75 
was filed as n result of the construction of County Ditch No. 38 in Le 
Sueur County, Minnesota. One of t he parcels owned by E . W. H . consist
ing of 80 acres of Jand was a ssessed for the sum of $1,811.64. A ditch 
lien in that amount was filed against said 80 acres. After the ditch 
lien was filed against the above 80 acre tract no taxes were paid and said 
lands were eventually sold and forfeited for taxes on the second Monday 
of May, 1928. Because this assessment was not paid, the ditch fund of 
Ditch No. 38 at the present time is overdrawn in the amount of $1,798.78, 
after allowing credit to sa id fund for moneys collec ted by vir tue of said 
lands being sold on tax forfeiture. 

• • • 
u ••• moneys from the general revenue fund were in the first 

instance used to pay the costs of this ditch." 
The expense of construction of the ditch, plus the administrative cost, 

was paid from money in the general revenue fund. 1 presume that a sum was 
transferred f rom the general revenue fund to County Di tch No. 38 and that 
the disbursements, in connection with the ditch, were charged to County 
Di tch No. 38. 

Questions 

"I. Was the overdraft of $1,798.78 in County Ditch Fund No. 38 
cancelled by reason of the tax forfeiture proceedings? 

"2. If the same are not cancelled by virtue of such tax proceedings, 
what steps can the Auditor or CounLy Board take to cancel such 
deficit from said di tch fund?" 

3, What procedure should be employed to l"est01'e to the general 
revenue fund the deficit of the amoun t taken therefrom at the time 
the ditch was constructed? 

Opinion 

After the contract was let for the construction of this ditch in 1912, 
it is presumed that the county auditor prepared and recorded the statement 
in the office of the register of deeds which was provided in G, S, 1913, Sections 
5543 and 5544, The lands described therein were burdened by the liens stated 
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therein, the total of which equaled the cos t of construction of the ditch, 
plus the administrative expense connected ther ewith. As provided in G. S. 
1913, Section 5644, the liens thus imposed continued until paid, or otherwise 
discharged. The land mentioned was sold for taxes in 1928. \Ve may a ssume 
that the sale was for the 1926 taxes. None of the installments of the ditch 
assessments having been paid, we may a ssume that all ins tallments of 
the ditch assessments, which were included in the taxes for the year 1913 
to 1926, inclusive. that is , the assessments which fell due in those 14 years, 
became due before the 1926 a ssessment. G. S. 1913, Section 5548, r equired 
that one-tenth of the principal of the lien should be due within one year from 
the filing thereof in the office of reg ister of deeds and one-tenth should become 
due each year thel'eaftcr un til the whole was matured. So, on these facts, it 
appears that before 1926, such &ntire a ssessment against the land was due 
and we must assume t hat the entire assessment and the accrued interest 
thereon were included in the taxes for years prior to 1926. But the land was 
sold for 1926 taxes which did no t include these instal1ments. It does not 
appear why there was no tax sale in prior years in which the taxes were 
unpaid. As I unders tand the facts, the unpaid assessment against the land 
sold for taxes is $1,798.78. I n 16 years only $12.76 was paid on the principal 
of the ditch lien. That sum probably was in terest, included in the 1926 taxes, 
on unpaid installments. 

In this s tate of facb the account of t his ditch in the county auditor's 
records shows that there has been paid out $1,798.78 on account of t his 
ditch in excess of the total sums collected by the county to the credit of this 
ditch. This is the sum to which you make reference a s an over-draft. 

The fact statement says that the land was "sold and forfeited for taxes 
on the second Monday in May, 1928." I can unders tand that i t could have 
been sold at that time and bid in for the state under the law then in force, 
but I fail to undel'stand that it was then "forfeited" because the tax for
feiture statute was not enacted un til 1936. Consequently, I a ssume that 
in May, 1928 the land was sold for 1926 taxes and bid in for the s tate. 
For the purpose of this opinion, it must be assumed that t he land was for
feited to the state in tax proceedings authorized by L. 1935, e. 278, M. S. 
1949, 281.16-281.27. 

Upon this tax forfeiture, the ditch lien aforesaid was extinguished. 
See L. 1935, C. 386, Section 7, M. S. 1949, 282.07. See Repor t of Attorney 
General for 1938, opinion No. 456; Fortman v. City of Minneapolis, 212 Minn. 
340,4 N. W. 2d 349. The county has paid out more money on this ditch than 
it has collected from the owners of land benefi ted and public corporations 
benefited by its construction. 

The cancelat ion of the lien did not change the state of the ditch a ccount 
on the auditor's records. Those benefited by the ditch construction have not 
paid to the county the cost of the ditch which the county has paid Dut of 
the general revenue fund. The money in the general revenue fund is there 
as a result of general taxation of all the taxable property in the county. 
Every householder and every businessman in t he county has paid taxes whieh 
make up that fund. 
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In State ex reI. Kohler Contracting Co. v. Hansen, 140 Minn. 28, 167 
N. W. 114, Judge Dibell said in the opinion: 

uIn the drainage scheme of the statute the county is an agency 
of the state. State v. George, 123 Minn. 59, 142 N. W. 945; Van Pelt v. 
Bertilrud, 117 Minn. 50, 134 N. W. 226; Bowler v. County of Renville, 
105 Minn. 26, 116 N. W. 1028. The state may impose upon the county 
and its officers such duties as are appropriate to the working out of the 
drainage project. It requires the county to finance the undertaking. If 
all goes well, assessments for benefits will pay the cost of the project. 
U loss occurs to the county it is incidental to its position as an agency 
of the state, and such loss carries no suggestion of want of due process." 

In this language I read the inference that the loss being incidental to 
the county's position a s an agency of the ' state, the loss is borne by the 
county as a unit without the power to impose that loss upon property 
owners benefited by reason of the establishment of the ditch. In other words, 
it is consistent to say that this loss falls upon the genera] taxpayers of 
the county to pay something for which they received no benefit. 

Alden v. County of Todd, 140 Minn. 175, 167 N. W. 548, held that no 
liability can be imposed upon a county in ditch proceedings except as provided 
by the drainage act. When the cost of the project exceeds the benefits 
assessed, the ditch cannot lawfully be establishedj and a contract for its 
construction at a price greater than the estimated benefits is void. But in 
the problem under consideration, we have the same result as though the 
cost had exceeded the benefits. 

In the opinion in this case, Judge Holt said (140 Minn. 178): 
" ••• It is not contemplated that the county should permanently 

part with the money which the law requires it to provide for financing 
a drainage project. It is true, the county is primarily liable to third 
parties for the legitimate expenses preceding the order establishing 
or refus ing to establish a drainage proposition, and for the cons truction 
of the work, including the bonds sold to provide the necessary funds. 
Van Pelt v. Bertilrud,117 Minn. 50, 134 N. W. 226. But the plain 
di rection of the law is that the amount the county thus advances or 
becomes responsible for must be assessed upon the lands benefited." 

The inference in Mr. Justice Dibell's remark in State ex re1. v. Hansen, 
supra (140 Minn. 30), that "If loss occurs to the county it is incidental 
to its position as an agency of the state, ••• ,n seems to imply that this 
loss is one which the county must bear. That is, the county loses the right to 
be reimbursed in the sum which was a ssessed against this land a s benefits 
and which has been unpaid. 

Under the mandate found in 1\'[. S. A. 282.07, the tract of land in question 
having been tax-forfeited, it was the duty of the auditor immediately after 
such forfeiture to the state to cancel the lien appearing on the records, 
both delinquent and current, and all special a ssessments, delinquent or 
otherwise. If this was not done, he may make a notation on the records 
in his office pertaining thereto to this effect, showing the amount cancelled 
and that it i. cancelled by authority of M. S. A. 282.07. 
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After a careful examination of the statutes and a review of the decis ions, 
I find no authority for any procedure to reimburse the general revenue 
fund so that it will be made whole as was intended by the law when the 
money was taken from that fund to construct this ditch and pay the 
administrat ive costs. 

4 

LeSueur County Attorney. 
April 8, 1953. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-B 

Proceedings Dismissed - Cost - Liability of vi11age for costs incurred -
M. S. A. Section 106.031. 

Facts 

Proceedings for the establishment of Yellow Medicine County Ditch 
No. I-A were dismissed by the district court. which decision was affirmed 
by the supreme court. The petition for the ditch was s igned by the 
mayor of the village of Echo; the costs which accrued in the ditch pro· 
ceeding amounted to approximately $14.500. The petitioners are attempt. 
ing to raise the amount of these costs by voluntary subscriptions. and 
approximately $10.000 has already been collected. Some of the petitioners 
have paid $500 toward such costs. and they feel that the village of Echo 
should pay $500 toward such costs for the reason that the storm sewers 
in the village and also the out1et for the treatment plant were to outlet 
into the proposed drainage ditch. Since the petition was dismissed the 
petitioners have fil ed another petition in which they were successful. 
and the ditch is now being constructed; the village will have an outlet 
for the village storm sewers and also for the treatment plant. and the 
assessment against the village is more than the assessment against any 
of the petitioning farmers who have paid $500 toward the cost of County 
Ditch A-I. 

There are several petitioners who are not able to pay $500, and 
many of them have paid only $50. The petitioners have se t a floor of 
$60 and a ceiling of $500 to be paid by each petitioner toward the costs 
incurred in the proceedings which were dismissed. It is difficult to deter
mine how many petitioners are judgment proof. and consequently the 
pro rating of the costs would result in approximately $200 to $250 on 
each of the petitioners. 

Question 

May the village pay a reasonable amount as its pro rata share of 
the costs which were incurred in the di tch proceedings which were dis· 
missed by the district court and upon appeal affirmed by the supreme 
court? 
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Opinion 

From the facts recited it cannot be definitely determined whether the 
mayor had authority to sign the di tch petition in beha lf of t he village. 
M. S. A. Section 106.031, so far as here material, reads as follows : 

"The petition shall state that the petitioners will pny all costs and 
expenses which may be incurred in case the proceedings are dismissed 
or for any reason no contract for the construction thereof is let. Such 
petition may be signed by the authorized representative of any munici· 
pal corporation or by the commissioner of highways, or the authorized 
agent of any public institution or any corporation which may be 
affected by or assessed for the proposed construction; •••. " 

In the event that the council of the village of Echo authorized the mayor 
to sign the petition in behalf of the village then the village would be obli
gated to pay costs and expenses which might be incurred in case the pro
ceedings were dismissed. However, no authority exists in this statute, or 
any other statute of which we are advised, which would authorize the village 
to make voluntary payments toward the costs and expenses incurred in 
the dismissed ditch proceedings. The amount which the village might be 
required to pay should be determined in a proper proceeding, and when so 
determined t he vi llage would be authorized to pay the ·same. 

5 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Attorney for Village of Echo. 
October 15, 1953. 602·i 

Petitions-Procedure where engineer's recommendations on preliminary 
hearing appear to be a departure from the plan of the petition-Sug
gested procedure-.Where proceedings dis missed, cost of surveys may 
be paid in subsequent new proceedings under Section 106.621- M. S. 
106.031 ; 10G.081, subds. I, 4; 106.101, subds. 3, 4, 5; 106.111 ; 106.061. 

Facts 

<4A petition for the establishment of a county di tch was presented 
to the Jackson County Board of Commissioners with t he necessary 
petitioners' bond. An engineer was appointed to make a preliminary 
survey. The preliminary survey was filed and a preliminary hearing 
was had on said survey. The engineer's survey showed that the only 
feasible plan required two outlets for two separate ditch systems. 
That is, the plan as set out in the petition would have to be divided 
into two parts with no connection between the two parts. An order for 
a detailed survey was made and viewers were appointed. The detailed 
survey and the viewers' report have now been submitted." 
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Questions 

"1. Assuming that of the original petitioners there is a sufficient 
number from each part of the divided system to have originated a 
separate petition for each part, can the original petition be amended 
so as to conform to the engineer's preliminary survey? 

"2. If new petitions are required, can the original petition be 
saved by amending it to conform with the engineer's survey as to only 
one of the two parts and can the viewcl's' report be used to the extent 
necessary? 

"3. ]f n completely new proceeding is necessary can the cos ts 
already inculTed be tha l'Keel to the ditches to lie established unde r the 
new pl'oceedinKs 7" 

Opinion 

M. 8.1949, 106.031, specifies the requirements for a petition for a county 
ditch. It is presumed that the petition conformed to the requirements thereof. 
The petition shows the land over which the proposed ditch passes. It shows 
the starting point. the general cou rse and te rmination . This is a ditch which 
the petitioners sought to have establi s hed. But. in effect. the engineer is 
of the opinion that such plan is not feasible (Section 106.081, subd. 1) and 
reported accordingly. for he stated that the only feasible plan f or the proposed 
drainage required two separate ditch sys tems with two outlets. Of necess ity , 
the two sys tems would have separate starting points, courses and outlets . 
This was not the petitioners' plan. It was not the "proposed plan." 

The engineer mllst confine hi s preliminary s urvey, as requ ired by 
Section 106.081, subd. 4. It does not appear that th is was done. It does not 
appear that his departure from the plan desc ribed in the petition was authorM 
ized by the county board with the consent of the bondsmen at u hearing after 
statutory notice to the petitioners and bondsmen. 

At the preliminary hearing required by Section 106.101. the hoar'd must 
have determined the sufficiency of the petition, as required by s ubd. 3. 

Subd. 4 of that sec tion appears to contemplate that if the proposed 
ditch is no t feas ible, the engineer may I·eport. an improvement that will 
make it feasibl e. The language is : 

fiAt said hearing or any adjournment thereof, if it shall appear 
that the proposed improvement is not feasible, and no plan is reported 
by the engineer whereby it can be made f easible, or that it is not of 
public benefit or utility, or that the outlet is not adequate, the petition 
shall be dismissed ." 

Subd. 5 reads: 

HIf the board or court shall be satis fied that the proposed improve
ment as outlined in the petition or a s modified and recommended by 
the engineer is feasible, that there is necessity therefor, that it will be 
of public benefit and promote the public health, and that the outlet is 
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adequate, t he board or COU1't shall so find and by such order shall 
designate the changes that shall be made in the proposed improvement 
from t.hat outl ined in the petition. These changes may be described in 
general terms and s hall be suffic iently described by filing with the 
order a mup outli ni ng the proposed improvement thereon. Thereafte r 
the petition shall be treated as modified accordingly," 

Here, we have the question whether the engineer's proposal is a modifi
cation of the plan described in the petition or is an entirely new proposal 
0 1' plnn. It seems to me that i t is a new plan rather than a modification. But 
t.hat is a ques t.ion fOl' the boal d and nol fol' the A ttorney General. 

The foregoi ng s tul(~mcnl of facts docs not s how what t he bORI'd found 
on the p reliminary hearing. But s ince it ordered u detailed s urvey, a s pro
vided in Section 10G. 111 , s uch order must have been based upon the findings 
p)'ovided in Section 106.10 1, subd. 5. The board must have been of the opinion 
lhat lhe plan recommended by the engineer was but. a modification of the plan 
of the petition . Section 106.101 , subd. 6, provides that t he findings required by 
subd. 5 s hall be cons t "ued us conclus ive as to the nature and extent of t he 
proposed plan. But. it. is not concl us ive a s to the practicabi li ty of the plan . 

It appears to me t.hat if the enginee)"s preliminary repo)'t recommends 
two ditches , the petition should have been dismissed and two new petitions 
ftJ ed fol' the two ditches. The petition was fOI' a ditch, not. two ditches. But 
the proceedings have pussed tha t point. 

Section 106.031 contemplates a petition (or a ditch. Any amendment 
thereof mus t stiU contemplate a ditch. not. two 01' more. I t does not appeal' 
that ne\v petitions have been required by the board . I fail to appreciate how 
t hl! second question applies to t he fact s it uation. 

II' all the pct.ilio ll cnl unite, they muy dismiss the petition before an 
onit!!' is mude es tablishing t he improvement.. Section )06.061. 

I f t hi s p,'occcding s ha ll be di s missed ami new proceedi ngs commenced 
on new petitions for new ditches accorliing' to the engineer's recommendation 
aforesa id, Hntl the engineer in s uch new pl'occedings s hall use part 01' all 
of t.he [Ol'nler s ur vey, the amount saved in the subsequent p roceedings should 
be paid to the propel' pu r·ties. The purties who pay the expense in connection 
with the first pet ition Illuy petition the board to determine the benefits 
derived in the s ubsequent p roceedings f rom the former survey and the 
board will orde r the amount of benefits f mlnd to be paid to t he parties 
en titled t hCl'eto as a part of the cost of the new pl'oceedings. Section 106.621. 
It will be noted that th is applies t.o s ut'veys, not to other expenses. 

Jackson County Attorney. 
April 8, 1953, 

CHARLES E. HOUSTON, 
Assistant Atto rney General. 

602-i 
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6 
n e pa ir8- Cosl-Funds-Fina ncing cost. wh('n fu nds inadNluatc-M. S. A , 

106.471, subels. 5 (u ) anel 7 (c) ; 106.451. 

f)l.in ion 

The s ubject of re pa ir of d ra inage di Lc l l('~ i ~ ~'o v c r l'd in M. ~. A. 106.4 7). 
The count.y bOl,lrfl has aut.hurit.y unde r s uhd. l> to c rculc a repair (und Ior 
each ditch. This s hould he done. Then, when m Olley is ncc(lcd , it. is available. 
The legis lature has dcdu l'cd the pol icy. Count.y boards s hould Jollow it.. 
Such n policy wou ld avoid !S pe nding moncy bcfo l'c it. is available. 

This section in s ubds . 5 (a) and 7 (e ) is authori ty to the count.y board 
to a ssess lands thel'ctoforc dete rmined to have bene fit.ed by reason of the 
construction of lhe dit.ch in the same ma nner a s provided by law f or their 
assessment at the Lime of const l' llc lion. 

If, when the repair is made, there is not money to the credit of the 
ditch from which the cost of the repair may be pa id, we consul t Sec. 106.451. 
It is there provided that: 

"The county board s hall provide the fund s f or the payment of the 
co~ts and expenses incurred in any drainu ).!c system ." 

It appears tha t I. hi s lan ~ ua).!e is hn l;uJ I.· .. ull).!h Iv ( '(1\'( ' 1' <I n' puil' p.-o. 
cceding. Thh; scctiun fur ther pruvides : 

..... If 110 fUlld s a rc ;:lvai la bk· ill t il e di lA: h fUlld un whic h t he 
warrant is druwn, the LHm rd may, hy unanimous resolution, trans.fC'1' 
funds from the g(, lI cra l rc\'cnuc fund o f Lhe count.y Lo such cliLch fund . 
In such case t he county board s hall the rca[Lcl' cause Lhe g enera l revenue 
fund to be I'cimbul'sed fl'om the fund s of s uch ditch together with 
interes t fO I' the Lime actually needed at the same rate pel' annum a s 
is charged on the liens and assessments. 

"In all ca ses where a warrant shall be issued by t he audit.or of any 
county under the provis ions of this chuptcr, and t here s hall be no cash 
in the fund there in ment ioned t.o pay t he warran t when the same is 
presented, the county treasurer shall endorse the warrant INot paid 
for wan t of fund s', and date and sign the endorsement. In t hat event 
interes t. on Lhe warran t s hall be paid LhereafLel' at the rate of four 
per cent per annum until the wurrant is cl1ll ed in and paid by the 
treasurer. No interes t s hall be paid on any warrant after funds arc 
available in the hands of the lreas ul'e l' for the payment thereof. Such 
warrant shall he deemed a general obligation of the county issuing the 
same. 

"The county board of any county having in a ny ditch fund a surplus 
over the amount r equired for payment of obligations presently due 
and payable from the fund is authorized to inves t any part of the sur
plus in bonds 01' certificates of indebt.edness of the United States of 
America or of the stat.e of Minnesota." 
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The legislature having specifically provided how such business shall 
be discharged, the re is no other way to do it. 

No money should be transferred to the credit of a di tch fund except that 
so authorized. 

7 

Public ~;xatlli n cl". 

August 3, .1 953. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

602-F 

Uepairs-Uemoval of encroachment-Duties of county board to maintain 
dra inage ditch-Status of rights of lands assessed for benefits-Tres
passers against ditch are without rights. 

Facts 

" Coun ty Ditch No. 51 was established in the year of HH2. This 
Drainage System was constructed of an underg round 54 inch segment 
ti le. As established and laid out it ran through the village limits of 
Olivia, Minnesota, in Renville County. The area th rough which t he 
ditch ran, at the time it was laid out and constructed, was platted and 
unplatted urban lands, consisting of lots and outlots . Since the time 
the Drainage System was established and constt'ucted, the Village of 
Olivia has grown and this area of platted and unplatted lands through 
which the Drainage System ran has been improved by the cons truction 
of commercial buildings a nd residences. In that portion of t he area 
devoted to residential improvements lawns, trees and sh rubbery have 
been seeded and planted. These commercial buildings, residences, lawns, 
shr ubbery and trees have been, in many instances , constructed a nd 
planted near or on and OYer the 54 inch tile drain. 

H A petition has been presented to the County Board for the needed 
repair of this drainage system. In repairing the system it wil1 be 
necessary to excavate along its entire course and remove the old 54 
inch tile, which has deteriorated and crumbled, and relay new 54 inch 
tile. The orig ina l til e is very deep in certain areas. To repair t his 
sys tem will necessitate deep excavations. Lawns, shrubbery and trees 
are likely to suffer serious damage, not only by reason of the excavation 
but a lso by the enormous excavated material which will be piled up 
along the sides of the ditch until new tile is relaid and the dirt moved 
back into place. Where commercial buildings and res idences have been 
constructed near or over the ditch it will be necessary to either r emove 
the structures 0 1' tunnel under and jack the tile t hrough. The cost of 
s tl'aight excavation will run about $2.00 pcr foot in thei:ie areas . The 
cost of tunneling under these buildings and jacking the ti le under the 
buildings will cost approximately $25.00 per foot. 
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"A very serious s itua t ion fa~s the County Board. The drainage sys· 
!(,Ill is in need of !'f'pail' , It wi ll have t.o be repairco, bu t in mak ing s uch 
repair!' t he r.o lln ty B('mn l is f<l efOr! with the unus ua l ~ it,ua li on of t ry ing 
to re pair a dra inu gc }; y s t.{, 111 whi r h 1' 11 11 1' through .. res iden t.ia l and 
hus iness section (If a village, and ow>!, which rO Olnwrri:t l hll ildin Jn; a nd 
rc" idf' nc('s hav€> h ('('11 ronst rUded. 

Ques tions 

141. Under the present drainage code and ex isting law does t he 
County Board have authority t o order a repair of this particular drain
age sys tem , whe re, if repair proceedings are carried out, damages will 
necessarily result to existi ng build ings, s truct.ures, lawns , sh r ubbery 
and trees wh ich have been cons truct.ed on 0 1' g rowing so close to the 
dra inage system a s to make it impossible to repa ir the ditch w it.hout 
commi t ting damages? 

04 2. Does the board have au thol'i ty in the r epair proceedings t o 
order a r emoval by the property owner of any and all buildings which 
have been cons tructed on and over t he drainage system, or so near 
to it, as to interfere with the l'epa ir job? 

04 3, What authority does the board have in removing these s truc
tures if the property owner refuses ; a nd what is the l iabili ty of t he 
County in the event it under takes t o r emove these s t ructures a nd in 
so doing causes damages ? 

" 4. \Vould the Coun ty Board be Hable f or da mages to Inwns , 
sh t'ubbery and trees which are now g rowing over a nd a long tht! di tch 
and which will ce l'tainiy be da maged in the r epair job ? In ans wet'ing 
t.his inquiry you will have to accept the facl lha t t hese lawns, shrubbery 
and ll'ees were landscaped, planted and ),p'own ~ in ce lhc ditch wa~ la id 
out and cons tructed, 

"5. 1n ordel' to avoid a removal of t he commercial bui ldings and 
residences will the boal'd be jus t ified, and does it have the a uthority, 
to tunnel under these s t r uc tures and jack the til e through at an addi
t ional cos t of some $23,00 pel' foot, all of which add it ional expenses 
would be borne by all of t he proper ty owners by way of increa sed 
assessments ? 

"6. If t he board has au thori ty to remove or order the r emoval 
of the commercia l bui ldings and residences what authority would the 
boal'd have, in beha lf of the CountYI in lieu of s li ch removal by t he 
Coun tYI to enter into an agreemen t with the l' l'opel'ty owners to lunnel 
under the s tructures and jack the t ile through and provide f ol' paymen t 
of the add itiona l cos t of $23.00 pel' foot by the ow ner of t he 1)I'opel'ty 
on which such s t rll ctUl'e is located ?" 

Opinion 

'f he duty of the county boa l'd to maintain a county d itch is plainly 
stated in M. S, A. 106.471, s ubd, 2 (a) . Jf the county board had performed 
s uch du ties, I apprehend t hat the present s ituation would not have developed, 
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When lIli ~ ditch was madc, a new · s tatus was thereby cre:'llcd for the 
hmds affected . Where a hencfit was deriveu a nd land was a ssessed for s uch 
benefit, it became a property right, appurtenant to the land, not to be 
taken or impaired, except by due process of law. Lupkcs v. Town of Clifton, 
l57 Minn. 493, ] 96 N. W. 666. Propert.y owners had no more right to erect 
structures OV('I' s uch ditch l huo t.hey had to crect st.ructures on a trunk 
highway. Theil' owners hip of lands over which the ditch passed was subject 
to the easement of s tich ditch. 

The county boul'd should give notice to property owners over which such 
ditch passes t.o remove any s llch structures or obs tt'uctions . In t.he event of 
a refusal, i t is my opinion t.hat in appropl'iate action the court w ill compel 
I'c rnoval l ,"d res to ra t.ion of the premises to t.he condition at the t ime of 
completion of the ditc h. See Lupkes case, supra. I t is conceivable that in 
s uch an action defendan ts w ill claim adve rse possess ion o r othel' fucts to 
tiefcnL t.h€' claims of pluint.ifT. Such claims mus t be t."ied and detcl'mined , 

The pluin duLy of Lhe boanl is no t. Lo comprom ise by ,'ecognizing that 
t l'espus!!e l's have I · ight.~ . Whethc,' they have rights i:'l for the court to 
tletel'minc, 

8 

The qllc!-> tions have been ans wered by t.he statcment of principles above , 

RCllvill e County A tt.OI'IH! Y. 

Man' h 11.1954. 

CHARLES K HOUSTON, 
Ass is tant Aliat'ney Genel'u!. 

';O~ -.I 

Soil Consen'ation Dis tricts-Funds-Appropriation by county board to aid
M. S. 1953 Section 375.19-should be for soil conser vation purposes
purposes for which moneys may be expended by di s trict s hould be within 
scope of exercis ing powers of distri ct and s upen ' isors-Section 40.07 
and fl'g ula1ions :'ldopt.l'd by Iluthori ty of Sect ion 40.08. 

Faels 

" The County Commiss ioncrs ( Wrig hL County) have appropriated 
$300 f Ol' l hc use of the so il consc l'vntion di stl' ict through 1954 , under 
the umendment to the county commiss ioners law wh ich pl'ovidcs tha t 
they may appropriate up to one ct!nt pel' acre fOI' fill land in soil consCl'· 
va lion di s trict. in the count.y. 

"The commis!!ioncl's, howeve r, wish Lo limit the pUl'poses fol' which 
these fund s Illay bc usetl . They at'e pal,ticularly des irous of us ing then, 
o llly for PUl'po:;cs fU I' whic h Lh(!y ca n lcgn lly appl'o priate, Will yOll, 
tlwl'efot'c, please clarify huw tlWSt· fund s lUa y be uscd . 
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Questions 

"1. Can they be turned over in lump s um to the district governing 
body to usc as they see fit in the promotion of soil conservation? 

"2. Can t hey be used for paying s llch items as posters, expenses of 
holding annual meetings, materials for preparing fail' booths, awards to 
be pl'csented to outstanding conservation farmers, refreshments at the 
annual meetings, and miscellaneous expenses for educational materials? 

"3. Are the county cOInmissioncl's limited to the type of expenses 
that may be paid to di stricts oui of funds appropria teci to the Slate 
Soil Conservation COlllmittee? If RD . will you plcll sc clarify what th is 
incJtI{iL's, " 

O IH l1iUII 

J . The answer Lo the f\l'st question is found in 1\1, S. 1.95:1, Scct.ion 375.10, 
and so far as here material reads as follows : 

"In addition to all other powcrs now or hcreaftcr by law conferred 
upon county boards, authority hCI'cby is given * (I • to permit use 
of county equipment for soil conservation projects and to make annual 
expendi t ures from the gencral revenue fund for soil conservation pur 
poses not exceeding an aggregate amount of one cent per acre of a ll 
lands included within soil conservation districts in the county." 

By authority of this s tatute the cou nty board may make an annual expendi
turc not exceeding the limitation of one cent pel' acre to a soi l conservation 
district and for soil conserva tion purposes. 

2. A categol"ical answer cannot bc givcn to thi s Cjllcs tion. Generally 
s peaking, the funds of a soil conservation di strict may be expended by t he 
supervisors for t he purpose of car ryi ng out the powers grantcd to a soil 
conservation di st l'ic t and its supervisol's under the provisions of M. S. 1053, 
Section 40.07, and the rules and regulutions adopted by the s upervi sors by 
authority of Section 40.08. 

3. Section 375.10, supra , authorizes t he county board to mak e annual 
expenditures from the general revenue fund for soil conservation purposes, 
and does not specify the particular type of expenses 01' purposes for which 
the money so appropriated by the cou nty board may be used except that 
s uch use must be for soil conservation purposes. 

As previously pointed out, the duties and powers of a soil conservation 
district and supervisors are prescribed in Section 40.07, and by authority of 
Section 40.08 the s upervisors may adopt reasonable rules and regulations. 1 
believe that it is for the s upervisol's to determine in the first instance 
whether or not a particular expenditu re is fol' the purpose of currying out 
the duties and pel'fol'mi ng the services imposed upon t h(, :-; upcl'Visol's hy 
:tutllOl'ity o( the stntutcs ahove rercrl'cd Ltl. 

VI CTOil .J. MIC HAELSON , 
Specia l Assistant Attorney Gencnt1. 

Minnesota State Soil Conservation Committee. 
April 1, 1954. 705-A-3 
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COURTS AND CRIMINAL LAW 
COU RTS 

9 
Actions-Costs-Lien of jUdgments for costs in an action ins tituted in the 

name of the s late on the r elation of a cilizen-M. S. 1949, Section 549.15. 

Facts 

In an action entitled Sia le ex re I. "A" \'. "J1", a writ of cCltioral'i Was 
issued by t he Di strict Court of Hennepin County directed to certain officials 
:1 nd empl oyees of t he City of Hopkins . A tria l in the district court resulted in 
a verdict in favor of t he defendants which was sustained by t he Supreme 
Court on appeal. Judgments for costs have been entered against t he plain
Liff in both courts. 

Question 

"A rc these j udgments a lien against the property of ' A' a nd may 
t hey be enforced by execution against hi s property ?" 

Opinion 

Under the provi sions of Mimlesota Statutes, Section 606.04, the party 
prevai ling on a writ of certiora r i in any proceeding of a civ il nature shall be 
entitled to his costs agail1st the adverse party. 

Minnesota Statutes, Section 549.15, provides a s fo llows: 

"Relator Entitled to , and Liable For, Costs. When an action or pro
ceeding is institu ted in t he name of t he state on t he I'elation or petition 
of any citizen, s uch relator or petitioner is enti t led to, and liable for 
cos ts and disbursements in the same cases and to the same extent as if 
such action 01' proceeding had been instituted in his own name." 
(Emphasis s upplied. ) 

See State ex reI. Secur ity Trus t Co. v. Probate Court, 67 Minn. 51, 55, 
69 N. W . 609, 908 ; State ex rel. Koski v. Kylnanen. 178 Minn. 164, 172, 226 
N. W . 401, 709. 

A judgment requiring the paym.ent of money constitutes a lien upon 
real property of the judg ment debtor located in a ny county where t he judg
ment has been docketed, Minnesota Statutes, Section 548.09; a nd s uch judg
ment may be enforced by execut ion, Minnesota Statutes, Section 650.02. 
See Daniels v. Wins low, 'I Mi nn . :HR, (;iI 2:l5; Messerschmidt v. Raker. 22 
Mi nn.81. 

It is O LlI' opinion, t herC::io re, lhat these judgmcnt:-;, if prope rly docketed, 
constitute a l ien upon t he real proper ty of "A" which may be enforced by 
execut ion, pl'ovided, however, the propcl·ty is not exempt fl'om !-:l uch process. 

Hopkins City Att orney. 
April 1, 1954. 

GEORGE H. GOU LD, 
Special Ass istant Attorney General. 

520-D 
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10 
Aetions-Patertlity Proceedings-CompJaints-Ciyii and not criminal in 

nature-42 Minn. 32, 231 Minn. 1-Need not be certified to juvenile court 
where defendant is minor as r equi red by-M . S. 1053, Section 260.22. 

Facts 

..... the woman, who is pregnan t with child, and the alleged 
father are both minors being of t he a ge of 16 yea r s . The quest ion that 
rises in the form of proceedings is that wh ile the proceedi ngs arc quasi
criminal ~till the criminnl practice is not followed." 

Question 

" Jf the complaint is filed in Municipal COUl'!. must the case be certi
fi ed to Juvenile Court by the Municipal Court, when it is established t hat 
the alleged fath er is a minor, and t hen transferred back fo r further 
proceedings? I am a ssuming that the Juvenile Court would be without 
jurisdiction to establish paternity 01' ca n t he Municipal Court act with
out making such ref erence and have it certified back for the examination, 
if desired, and if the evidence warrants bind the Defendant over to Dis
trict Court for trial? " 

Opinion 

A proceeding to establish paternity of an illegitimate child under M. S . 
1953, Sections 257.18 through 257.33, is civi l in nature. Shate v. Sax, 23 l 
Minn. ], 42 N . VV . (2d) 680; Dunnell 's Minn. Digest, Vol. 1, Section 827. 

The five-s ixths jury law is applicable. State v. Longwell, 135 Minn . 65, 
160 N. W. 189. 

Where a complaint has been filed under Section 257.18 in the municipal 
court the only power of the court is to ascertain whethel' there is probable 
cause to believe that the defendant is t he father of the chi ld and, if so, to 
require him to enter into a recognizance to answer t he complaint at the next 
term of the district court which alone has jurisdiction to try and determine 
the case. Dunnell 's Minn. Digest, Vol. I , Sec lion 829. 

For the reason that a paternity proceeding is civil in nature and subject 
to rules of procedure in a civ il case, we are of t he opinion that the provisions 
of Section 260.22, relating to the transfer and certification of a cr iminal case 
where a minor is arraigned upon U (' I' im inal duu'ge t al 'C not app licable. 

No question hilS been raised with )'CS pcct tu t he necessi ty of appointi ng 
a g uardian ad litem for a defendant minur in s uch a proceeding, 

VI CTOR J . MICHAELSON, 
Special Assistant Attorney GCllc rul. 

Koochiching County Attorney, 
May 13, 1954. 840-C-2 
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11 
Actions - Paternity Proceedings - Evidence-Chi Idren -Illegitimate - Pre~ 

liminnry hear ing before justice of the peace in paternity proceedings
Accused may be called for cToss·examination as an adverse witnes8-
M. S. A. 595.03. 

J"acts 

"Section 595.03 of Minnesota Statutes Annotated (Section 43.02 of 
the Rules of Civil Procedure for the District Courts of Minnesota) pro
vides that a pa lty in a n action nmy be ca lled f or cross-examination by 
a n adverse pm'ty. Tn the case of State v. Henry C. J effrey. 188 Minn. 
476,247 N. W. 692, the S1,lpreme Court held t hat t his s tatute applied to 
a bastardy proceeding and t hat the defendant in a bastardy proceeding 
could be caned for cross-examination," 

Question 

Does t his statute apply to the preliminary examination in such 
proceeding? 

Opinion 

The answcl' is Hyes". 

A proceeding to determine paternity, "is, in substance, a civil action or 
proceeding governed in the main by the rules of practice in civil cases. 1 
Dunnell , Minn . Dig. (2cd.) Section 827; State v. J effrey, 188 Minn. 476, 247 
N. W. 692." State v. Rudolph, 203 Minn. 101 , 102, 280 N. W. 1. 

Before the adoption of t he rules of procedure in the district court, cross
examinntion of an adverse party in a civil suit or proceeding was conducted 
by authority of M. S. 1949, Section 595.03 . The statute stiB applies in civil 
proceedings not governed by the rules. It has not been repealed. It is super
seded by Rule 43.02 only in proceedings in district court, where the rules 
apply. The new ru les do not apply to proceedings in justice court. In that 
court the practice is the same now as before the adoption of t he rules. But 
Section 595.03 applied in justice court before the rules and it applies there 
now. This section, by its terms, is not limited in application to the district 
court. It applies in a ll civil proceedings not governed by t he rules of civil 
procedure in the district court. In State v. Jeffrey, supra, it was held that the 
defendant in a bastardy proceeding was subject to cross-examination under 
t he statute. In that case t he court quotes (188 Minn. 479) from State v. 
Brathovdc, 81 Minn. 501,502, 84 N. W . 340, saying : 

"So fa l' as the rules of evidence and pleading a re concerned, such 
procecdings a l'e of a civil nature, not criminal, and the sufficiency of the 
complain t is to be tested by t he rules applicable to civil actions . • •• " 

The hearing before the justice is held under Sections 267.20, 257.21. 
There is no good reason why the prosecutor does not have at his command 
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all of the resources available to t he plain t iff in a civil action. In my opinion 
Section 695.03 is authority to call the defendan t for cross·exami nation on a 
preliminary hearing before .1 justi ce of the peace in a pntcrni ty ca se. 

12 

Sibley County Attorney. 
June 1B, 1953. 

CHARLES E. HOUSTON, 
Assis tant Attorney Genent !' 

B40-C-7 

Actions-Paternity Proceedings--Exilenscs-incurred in eonnection with 
confine me nt and maintenance «.If child as provided for in judgment may 
be e nforced after adoption proceedings-M. S. A . Sect ion 257.23. 

Faels 

"In 1950, a defendant was adjudged guilty of paternity and ordered 
to pay the confinement expense and so much a month for the support 
of the child. 

"]n 1953, the child was a dopted and at the time of the adoption 
the defendant had not paid the ent ire confinement expense nor had he 
paid all of the mont hly puyments due for s upport up until t he time of 
the adoption. The confinement expense had been paid by Mower County." 

Ques tions 

1. .. . ... whether t he def endant continues to be liable under t he 
adjudication of paternity f or the payment of the rest of the confinement 
expense and the delinquent support payments up to the time of t he 
adoption 7" 

2. "If the defendant is so liable, may his liab ility be enforced by 
contempt proceedings 7" 

Opinion 

M. S. A. 257 .23 in part provides: 

"If he (defendant) is found guilty, 01' admits the truth of the 
accusation, he shall be adjudged to be the father of such child and 
thenceforth shall be subject to a ll the obligat ions fo r the care, mainte
nance and education of s uch child, and to all the penal t ies for failure to 
perform the same, which are 01' s hall be imposed by law upon the fa ther 
of a legitimate chi ld of like a ge and capacity, Judgment shall a lso be 
entered against him f ol' a ll expenses incurred by the county for the 
lying-in and support of and attendance upon the mother during her 
sickness, and f Ol' the care and s upport of s uch child prior to said judg
ment of paternity, the amount of which expenses, jf any, s hall al so be 
found by the judge, together with costs of prosecution. If the defendant 



C OURTS AND C RIMINAL LAW 

fail s to pay the amount o f s ti ch money judgment forthwith, or durinf,!' 
!'uch stay of execut ion as may he ~rantcd by the court, he shaH he 
com mi tted to tlH' coun t.y jail. t.h{'rc to r(' main un t il h(' ray!' th l;' ~a n1(' 

or i ~ rl i~dHII '~ed " ccordilll!' to IclW . " 

The facts do no t di sclo~(' wh('th C'1' a judgment wn!' ente r ed a ~ authorized 
hy t he aforesa id statu te. 

In our opinion the du ty of t he defendan t should be determined f rom the 
judgment or the order which was made and entered in the paternity proceed· 
ings. ]n t he event that the j udgment requir ed the def endant to pay the lying 
in expenses and a fixed amount for the support and the maintenance of the 
c hild, we believe that the putative fathe r wou ld be liable for the amount as 
dete rmined in s uch order or judgment notwithstanding the fact that the 
child has been adopted. 

Section 257.23 further pro vides: 

"The court s hall furth er fix t he amount, and order the defendant to 
pay nil expenses necessa rily incurred by, or in behalf of, the mother of 
s uch child, in connect ion with her confinement and the care and mainte
nance of the child priol' to judgment. If the defendant fails to comply 
with any order of the court, her einbefore provided f or, he may be sum
marily dealt with as for contempt of court , a nd shall likewise be subject 
to all t.he penalties f or fuilure to carc for and support such child, which 
arc or sha ll be imposed by law upon t.he father of a legitimate child 
of li ke age and cnpacity, and in case of such failure to abide any order of 
the COlII·t., t he defendant shall be full y liable f or t.he support of such 
child without refe rence to s lich orde r. " 

It see ms t.o us that t.he answer to the second ques tion is a matter f o r the 
l·ourt. to pass upon afte r conside ration is g iven to the orde r or judgment 
which has been entered. No doubt t he court. may take such action as may be 
necessa r y in order t.hat its o rde r and judgme nt may be e nforced. 

As beari ng upon each of the ques tions s ubmitted see State v. Sax, 23 L 
Minn. 1, 42 N. W. (2d) 680. 

13 

Mowe r County Attorney. 
July 2, 1953 . 

VICTOR J . MICHAELSON, 
Special Ass istant Attorney General. 

840-A-3 

Actions-Pate rnity Proceedings-Guardian ad litem-Necessity of a ppoint· 
ment of guurdia n ad litem for minor mother as complainant in a pro· 
ceeding to establi sh paternity of an illegitim ate child pursuant to
M. S . 1953, Sections 257 .1 8 through 257.33. 

Question 

In u pate rnity proceeding institu ted upo n the complaint of a minor 
mother under M. S . 1953, Sections 257 .18 through 257.33, is it necessary to 
have a gum'dian ad li tem appointed fOI" t.he minor mother ? 
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Opinion 

A paternity proceeding is civil in nature: "the state merely loans its 
name to be used as plaintiff." State v. Sax, 231 Minn . 1, page 6, 42 N. W. 
(2d) 680. 

A proceeding to establish the paternity of an illegitimate child may be 
initiated on the written complaint of the mother, under oath, as provided in 
M. S. 1953, Section 257.19 1 , Such complaint may be signed by a minor mother 
without the necessi ty of appointing a guardian ad litem. 

The institution of a pat.ernity proceeding upon the complaint of a mother 
under Section 257.19 is not the exclusive manner by which such a proceeding 
may be commenced. See Section 257.18. 

The primary question before the COUl't in the Sax case was whether the 
mother of an illegitimate child has a personal financial interes t in an award 
of support made by the court under Section 257.23, and therefol'e may appeal 
therefrom as an aggrieved party under Section 605.09. The court held that 
a mother did have such a financial interest, and that she was an aggrieved 
party within the purview of the appeal statute , Section 605.09. The court 
pointed out that in a paternity proceeding due process requires that the court 
shall afford the interested parties an opportunity to be heard and to present 
evidence in support of their rights. Denial of the mother's r equest to present 
competent and relevant evidence on the ground that the tl'iul court had 
already informed itself thereof, is a denial of due process. 

The substance of the court's holding in this case is that the mother has 
a right to appeal nnd present competent nnd relevant evidence in a proceed
ing to determine the amount which shall be awarded as support f or un 
illegi timate child, and that such mother has a definite personal financia l 
interest therein, and, consequently, is un aggrieved party and as such has 
the right to appeal. 

The question of the minority of the mother was not involved in that case. 
We do not believe that it is necessary for a minor mother to appear by her 
general guardian or by her guardian ad litem for the purpose of g iving 
testimony in a proceeding to adjudicate a support order for an illegitimate 
child . However, if in such a proceeding the support order is premi sed upon 
a stipulation to which the minor mothel' is I'equired to be a party, then and 
in such circumstances she should be represented by her general guardian or 
by a guardian ad litem in the manner provided by Rule 17.02 of the Minnc
sota Rule!! of Civil Procedure for District Courts. It seems to us t hat Stich 
a stipulation which is adopted by the court as a basis for an order for the 
support of an illegitimate child is of a contractual character, and in which 
the mother has a personal financial interest. Under Section 257.23 the mother 
is entitled to recover the lying in and other expenses, together with the cost 
of care and support of the child prior to the judg ment of pate rnity. 

By virtue of Section 257.24 a mother may, as therein provided, institute 
a c ivil action in her own name to recover from the father all expenses neces
sarily incurred by her in connection with her confinement and other items 

lAIleection5 hereinafter referred to will be f rom M. S. 1953. 
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of expense as specifical1y authorized by this statute. In the event that the 
mother is a minoT, then it would be necessary, in our opinion, f or her to 
appear by g eneral guardian or by guardian ad li tem in such a civil action, 
us prescribed by said Rule 17.02. 

As bearing g enerally upon the question of acquiring jurisdiction by 
serving upon an inf ant in commitment proceedings see In Rc Wretlind. 225 
Minn. 554, 32 N. W. (2d) 161. 
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Sw ift County Attorney. 
May 6, 1964. 

VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

840-C-2 

Distr ict-Clerk- Fees-Condemnation Proceedings-M. S. A. Section 485.02. 
h:n'ing no application. the clerk of court is unauthorized thereunder to 
charge u public utility corporation for moneys deposited by it with the 
clerk in payment of condem na tion awards under the facts considered. 
Sec nlsl>-M. S. A. Section 357.02, Subd. I (25). 

Question 

Is the clerk of court entitled to a one per cent commission for receiving 
and paying out moneys deposited in said office by a public utility corporation 
in payment of condemnation awards? 

Opinion 

M. So A. Seelion 485.02 reads as follow s: 

"Where money is paid into court to abide the result of any legal 
proceedings, the judge, by order, may cause t he same to be deposited in 
some duly incorporated bank, to be des ignated by him, or such judge, on 
applica tion of any person paying such money into court, may require 
the clerk to g ive an additional bond, with like condition as the bond 
provided for in Sect ion 485.01, in such sum as the judge shall order. 
For receiving a nd paying over any money deposited with him, the clerk 
shall be enti tled to a commiss ion of onc per cent on the amount deposited, 
one-half of such commission for receiving, the other for paying, the 
same to be paid by the party depositing such money; provided, that 
where the money is paid or deposited in any court by or for a city of the 
first class or t he state of Minnesota, no f ee or commission shall be paid 
to or for the clCl'k for any service performed by him in receiving or pay
ing over any such money deposited wi th him." 

The first sentence thelocof has been superseded by the Minnesota Rules 
of Civil Procedure for the District Courts. See Sections 67.02, 86.01, 86.02, 
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a nd Appendix B (1), B (2), of such rules. M. S. A. Section 357.02, r ela t ing 
to f ees of clerks of court in a county not containing a cit y of the first class, 
reads in part as follows: 

uSubdivision 1. The fees to be charged and collected by the clerk 
of the district court shall be as follows, and no lesser or greatel' f ees 
shall be charged f or: 

" (25) In actions for partition of land or proceedings in ass ignments 
for the benefit of creditors, and proceedings under the right of eminent 
domain, the court, or a judge t hereof, may. by order, from time to t ime, 
fix the amount which may be charged and collected, which may be in 
excess of the amounts hereinbefore provided; except, howeve r , no f ee 
shall be allowed the clerk of court for receiving and paying over any 
money deposited with the clerk of court where the money is paid or 
deposited by or for the state of Minnesota, pursuant to Section 117.10;". 
M. S. A. Section 117.10 reads in part as follows: 

u. . • In case any party to whom an award of damages is made be 
not a resident of t he st ate, or his place of residence be unknown, 0 1' he be 
an infant or other person under legal disability, or, being legally capable, 
refuses to accept payment, or if for a ny l'eason it be doubtful to whom 
any award should be paid, the petitioner may pay the same to the 
clerk, to be pa id out under the direction of t he court; and, unless an 
appeal be taken, as hereinafter provided, such deposit with the clerk 
shall be deemed a payment of the award." 

The condemnor's payment to the clerk of distr ict court under Section 
117.10 is a payment of an award, and such payment is not made to a bide 
the result of any legal proceeding in which said condemnor is a party. It, 
therefore, appears to us from the statutory provisions above r eferred to 
that Section 485.02 has no application to the payment of a condemnation 
award to the clerk of court. 

Fees in a condemnation proceeding, and not enumerated in Section 
367.02, must be fixed both as to items and amount by the judge in whose 
court the condemna tion proceedings are pending before t hey can be legally 
charged (under Subd. 1 (25». There is nothing in your letter to indicate 
that any order has been made by the judge of the district court fixing the 
amount of the commission which the clerk of court may charge for receiving 
and paying out a condemnation award, a nd in the absence thereof such 
charge is not one authorized by law. 

Your inquiry is, therefore, answered in the negative. 

The views expressed herein conform to the opinions of the Attorney 
General printed in the 1926 report at Nos. 67 and 59. 

Lyon County Attorney. 
August 11, 1953. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

144-B-18 
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15 
District-Clerk-Fees-Old Age Assistance lien-Foreclosure by at.te

Clerk entitled to statutory fees incident theretO--Same to be paid by 
state-M. S. A. 256.26. 

Facts 

Recently an old age assistance lien was foreclosed and the property was 
bid in by the county at the foreclosure sale. 

Question 

May t he clerk of district court collect from the county his statutory fee s 
incident to the foreclosure of an old age assistance lien? 

Opinion 

By statute, M. S. A. Section 256.26, subds. 8 and 4, no person shall 
receive old age assistance without giving the state a lien upon all real estate 
of the recipient within the state. Such lien is in favor of the state and may 
be enforced in the manner provided by law for the enforcement of a mechan
ic's lien upon real property. Section 266.26, subd. 8. Section 9 authorizes, 
upon certain conditions as therein provided, the release of the lien with the 
approval of the state agency. 

The lien being in favor of the state, it necessarily follows that the state 
must be named as the plaintiff in an action to enforce such lien. The clerk 
of the district court would be entitled to receive fees as prescribed by statute 
for filing in his office pleadings or papers incidental to the foreclosure pro
ceedings. The state, and not the county, should pay the clerk his fees and the 
amount thereof, together with other taxable items, should be included in the 
judgment. When the property has been sold to satisfy the lien, the cost and 
expenses incurred and paid in connection therewith should first be deducted 
and the residue disbursed as prescribed in Section 266.27. 

16 

Rice County Attorney. 
September 29, 1953. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

521·P·4 
144·B·16 

Justice - Attorney - Justice not authorized to employ attorneys to defend 
persons in his court. 

Facts 

If A justice of the peace engaged an attorney to represent a defend
ant charged with a misdemeanor in his court. The defendant had previ
ously been a patient at the U. S. Veterans Hospital and upon the advice 
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of the attorney, the defendant was taken to Probate Court where he was 
recommitted to the U. S. Veterans Hospital. The attorney represented 
the defendant in Probate Court and was paid the statutory fee by the 
county. 

"The Village of 'Vaite Park, for which the justice of the peace was 
acting, had a regularly employed and appointed attorney other than the 
attorney engaged by the jus tice of the peace, who was not consulted in 
regard to this matter. The Village Council did not authorize the employ
ment of this attorney by the justice of the peace." 

Questions 

"(1) May s uch employment by the justice of the pence financially 
obligate t.he Village for the attorney's fees ? 

01(2) May the Village Council legally pny this attorney's fee 
chal'ged for rcpresenting this defendant?" 

Opinion 

M. S. A. 1949, Section 412.111, of the village code, provides in part herein 
material a s follows: 

liThe council may create such departments and advisory boards and 
appoint such officers, employees, and agents for the village as may be 
deemed necessary for the proper management and operation of village 
affairs . The council may prescribe the duties and fix the compensation 
of all officers, both appointive and elective, employees, and agents, when 
not otherwise prescribed by law . ... .. 

Section 412.171, which relates to duties of village justices of the peace, 
pl'ovides as follows : 

"Village justices of Lhe peace shall possess all the powers of town 
justices and shall be governed by the same laws except that their official 
bonds shall run to the village and shall be approved by the council. They 
may hear and determine accusations made against persons for t he 
violation of any ordinance of the village and upon conviction may impose 
the penalties prescribed. Whenever a village is s ituated in more than 
one county, each justice may exercise his authority and shall file his 
bond or a duplicate thereof in both counties." 

Neither this section nor any other statutory provISIon to which our 
attention has been directed authorizes a village jus tice of the peace to employ 
attorneys to defend persons charged with misdemeanors in his court. 

Accordingly, upon the basis of the facts stated, both of your questions 
are answered in the negative. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

Attorney for Village of Waite Park. 
December 14, 1953. 779-K 
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17 
Justice-Criminal cases- Costs-Just.icc of the peace must prepare and file 

itemized statement of costs in each criminal case-M. S. A. 688.27. 

Facts 

UStandard practice around this part of the country seems to he for 
the justice to charge a set cost of $4.50 or $3.50 for every criminal case, 
whether it be a plea of g uilty or not g uil ty. whether it be a trial or not. 
My examination of the f ce schedule in the a ction of jus tices of the peace 
doesn't give me any indication a s to why t his t radition of practice has 
been accepted. The ol'dinary t raffic mutter, which is the traditional 
jus tice of the peace problem, merely call s f or a complaint and warrant, 
a commi tment, or merely a repor t if the defenda nt should pay the fine." 

Question 

Is the above practice in conformi ty wi th law? 

Opinion 

There is no statutory provision authoriz ing the charging of a set cost 
f or evcl'y criminal case t r ied by a justice of the peace. 

M. S. 1953, Section 633.27, in par t here in mate rial provides : 

.... . Within ten days after the tl'ia l of any criminal action before 
him, s ll ch justice s ha ll p repare an itemized sta tement of the costs taxed 
therein agains t the state and file the same with the county auditor. No 
bills for jus tice f ees s hall be allowed by the county board until such 
s tatement is filed, and until all fines collec ted by such justice have been 
forwarded a s provided by law, F or each of such reports , required to be 
made by this section, t he justice may include in his taxable costs 26 
cents ." 

Thus , unde r t he f oregoing statu tor y p rovision the jus tice must prepare 
and file with the county board an itemized s tatement of the costs taxed by 
him against the state in each criminal case. The f ees which may be taxed 
as costs by justices of the peace in criminal cases are as provided in Section 
367.14. 

Becker County Attorney. 
May 5, 1954. 

IRVING M. FRISCH, 
Special Assis tant Attorney General. 

266-B-7 
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18 
Justice - Jurisdiction - Change of venue - Violation of vil1age ordinance

Town justice of the peace has jurisdiction within county to hear cases 
involving violation of village ordinance where the village does not hal'e 
a municipal cOllrt-Action may be trans ferred for bias or prejudice or 
other grounds 88 presc ribed in 1\1. S. A. 531.11-M. S. A. 633.01. 

Fads 

"The Village of Walker is a duly incorporated village under the 
general law and is situated in Shingobec Township but has been fully 
separated from the township for all purposes . There is only one justice 
of the peace in the Village of WalkCl', who is elected by t he voters and 
qualified. The village does not have any municipal court. One of the 
justices of the peace elected by Shingobee Township maintains an office 
in the Village of Walker." 

Ques tions 

1. "Can a pet'son who violates an ordinance of the Village of 
Walker be brought before the justice of the peace of Shingobee Town
ship at his office in the Village of Walker?" 

2, "If a person is brought before the vi llage jus tice of the peace 
for prosecution unde r village ordinunce, can this person demand a 
change of venue, and, if so, can the action be tl'3nsferred to the jus t ice 
of the peace of Shingobee Township'!" 

Opinion 

1. M. S. A. Section 633.01 provides that jus tices of the p eace s hall have 
power and jurisdiction throughout their respect ive counties as t.herein spe
cifically provided. Inas much as the Village of Walker does not have a munici
pal court, it is our opinion that any justice of the peace within Cass County 
has jurisdiction to hear and determine cases aris ing out of a violation of an 
ordinance of the Village of Walker. We therefore answer question 1 in the 
affirmative. 

2. In our opinion the provisions of M. S. A. Section 531.11 al'e appli
cable to change of venue or transfer of the cause of action as therein pre
scribed, 

Walker Village Attorney. 
July 16, 1953. 

VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

266-B-24 
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19 
Justice-VacancY-Appointment-Term. 

Quc8tions 

" 1. Since the organization of a municipa l cOllri in Alberl Lea, 
s hould two justices be clected each two years or may we dispense with 
t.he jus t.ice system because of t he presence of the municipal court? 

"2. Upon the dea t h of one of Ollt' justices, a ssum ing the justice 
sys tem is Lo be r etained, who has the powel' and authority to appoint 
the s uccessor? 

"3. Is the appoi ntment to be made for the unexpired te rm of: the 
jus ti ce who died or for some other period?" 

Opinion 

The legis lative act incorporating the City of Albert Lea, to be fo und 
in Special Laws 1878, provided that, among other officers, there s hould be 
"two justices of the peace for t he city who shall be styled city justices." The 
passage of an ordinance by the city council on J une 4 of that year pertaining 
to each jus tice of the peace indicates the existence of such ofilcers in the city 
a s ea rly as 1878. Special Laws of 1889, Chapter 10, reduced to one act t he 
special law incorporating the Ci ty of Albert Lea and all acts amending the 
&8mC so as to constitute the 1889 act a charter of the City of Albert Lea. 
This act a lso provided for two justices of the peace. 

Section 1 of the city charter adopted in 1902 likew ise provided for two 
justices of the peace for the city, to be styled as city jus tices . 

Section 109 of the charter adopted in 1927 contained t he fo llowing: 

"All ordinances and r egulat ions of the city in force when thi& char
te r takes effect, and not inconsis tent with the p l'ov isions t hel'eof, are 
hereby continued in fu ll force and effect unti l amended or repealed." 
Section 24 of your present charter contains the fo llowing provision: 

fl •• • At t he regular election there s hall be e lected, in addition to 
the onkel's of t he city, such justices of peace or municipal judge& a s may 
be provided by law." 

Section 107 of your present charter p t'ovides that onker's of the city in 
office at the time of the adoption of your last charter "shaH continue in their 
respective offices a nd functions." 

In 1927, when the present char ter was udopted, thcr'c were among the 
city officer s two justices of the peace. It was then known that t he justices 
of the pence ofllces had been in existence for nearly half a century. The 
incumbents thereof were continued in office by the new charte r, Such jus tices 
were permitted by Section 107 of th e cha tte l' to hold the ir offices until the 
first Monday in J anuary, 1929. The new 1927 char ter had directly provided 
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in Section 24 thereof fOl' the election in 1928 and biennially therea.ftcI' of 
just. i ce~ of t.he P("8CC "a!o\ may be p.-ovidcd by law." I assume t.hat at the 
,'egulnr el(,(,tion in J.928 ~ lI ('cessors to the ju s tices of t.he peace who t.hen held 
office were eiccl('(1 [or t.he term beginning on the first Monday in January, 
1920. There was fl O IlJ'ovis iol1 in the c harter requiring that the offices so 
held be terminated in 1929, and, a s 1 unders tand the situation, they were 
not then and never have been aboli shed. The provision in Section 107 was 
obviously intended to provide only f or a termination in January of 1929 of 
the incumbents' right to hold s uch offices without being re·elected. Since 
1878 two offices of justice of t he peace had been provided for the city by law. 
The 1927 charter continued the offices so provided. Section 24 of your charter 
pJ·ovides for the election of such justices of the peace at cach regu lar biennial 
municipal elect.ion a s may be l)rovided by law. 

It is, t.herefore, my opinion that the existence of the offices of justice 
of the peace in your city at lea st s ince the ordinance above ref erred to was 
adopted in 1878, the c l·eation of such offices by the charters of 1889 and 1902, 
and the above quoted pl"ovisions contained in the present charter, together 
with the practica l constrllction thereof for more than 25 years, require a 
holding that, unless you r charter is amended to provide otherwise, two jus
tices of the l'eace shall be chosen at the regular municipal election every 
two years notwithstanding the "presence of the municipal court." 

Your second question involves the authority to appoint a s uccessor to 
fill the vacuncy recellLly caused by the death of one of your justices. 

The Constitution of Minnesota, Article VI, Section 8, pl·ovides that "The 
legis lature s hall provide fo r the election of a s ufficient number of justices of 
the peace in each county · •• . " Section 10 provides : 

" In ca se the ofllce of any judge become vacant before the expiration 
uf the regular term fo,· which he was elected, the vacancy shall be filled 
by appointment by the governor, until a s uccessor is elected and qualified. 
And s uch successor shall be elected at the first annual election that 
occurs mOl'e than thirty days aftel" the vacancy shall have happened," 
Article V, Section 4, of the Constitution contains the following provision: 

u ••• He [the governor] shall ••• fill any vacancy that may 
occur in the office of secretary of statc, treasurer, auditor, attorney 
general, and s ll ch other s tate and dis trict offices as may be hereafter 
created by law • • • . " 

If thc legislaturc had created and considered the office of jus tice of the 
peace in ques tion a s an office within t.he meaning of the above cited Article V, 
Sect ion ·1, or had empowered the governor to fill a vacancy therein, or if it 
could prope rly bc held that a just.ice of the peace is a judge within the mean
ing of the above quoted Article vr, Section 10, it would be qui te clear that 
the governor s hould be held to be the officer authorized to fill the vacancy 
here considered. 

However, in your c ity the office of justi ce of the peace appears to have 
been establi shed, not directly by the legislntUl·e, but under the authority 
g ,·anted by the state l"on~t itlltion to a c ity to adopt a charter for its own 
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government. Offices of justice of the peace have been created under numerous 
city chartel's, and the authority to fill vacancies therein frequently conferred 
upon the city council. By M. S. 1949, Section 361.03, the legislature haa given 
to the governor the power of removing any justice of the peace for malfea
sance or nonfeasance in his office. The court, in the case of State ex ret Dann 
v. Hutchinson, 206 Minn. 446, 288 N. W. 845, held that the removal power 
conferred upon the governor is exclusive, notwithstanding the charter pro
vision giving the power to the city council. The authority to fill a vacancy 
in t he office in question was not involved in that case, but it has at no time 
been conferred by the legislature upon the governor. If the governor has 
that power, it must have been conferred upon him through the state consti
tution. To hold that such authority is conferred upon the governor by the 
constitution, there must be a construction that a justice of the peace is a 
judge within the meaning of the constitutional provision above quoted giv
ing the governor the authority to fill a vacancy Hln case the office of any 
judge become vacant" or that an office of justice of the peace created by a 
city charter is an office within the meaning of t he above quoted provision 
of Article V, Section 4, of our constitution. 

We have been unable to find any legis lation, court decision in our state, 
01' practical construction which would justify the holding that a justice of 
the peace is a judge within the meaning of the term 44judge" as used in the 
constitutional clause empowering the governor "In case the office of any 
judge become vacant" to fill the same, or that the office of justice of the 
peace established by charter is an "office ••• created by law" within the 
meaning of above cited Article V, Section 4. Practical construction and legis
lation from the beginning of the state's history have been to the effect that 
the constitution does not require the filling of such vacancy by the governor. 
Our statutory law has never imposed that duty upon him. Minneaota 
statutes have for many decades provided for the filling of a vacancy in the 
office of justice of the peace in a town by the town board, in a village by 
the village council, and in unorganized territory within a county by the 
county board. In the case of the creation of the office of justice of the peace 
by a city charter the legislature has made no provision as to the tilling of a 
vacancy therein by the governor. Usudlly a city charter authorized by 
Article IV I Section 36, of the state constitution provides for the tilling of 
such a vacancy by the city council. 

My attention has been called to no vacancy in a justice of the peace 
office, created by a city charter or otherwise, where such vacancy has been 
filled by the governor of the state. We have found no court decision holding 
that such a vacancy must be filled by that officer. The case of nann v. 
Hutchinson, above cited, involved a situation where the legislature had con
ferred upon the governor t he power t o remove II any" justice. If the governor 
had by statute been given the power to fill a vacancy in the office of any 
justice of the peace, his authority to do so would be clear. A state law con
ferring such power on the governor would supersede any provision in the 
charter to the contrary. However, no such legislation has been passed by the 
legislature. 
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In view of the practice, custom, a nd statutes that have thus prevailed in 
our state for nearly a century. and under which the governor has never been 
required to fill vacancies in the offi ce of justice of t he peace, I do not believe 
that the Attorney General should now hold that the governor is empowered, 
upon the death of one of your city justices , to a ppoint his successor. 

Your presen t cha r ler provides for t he fill ing of vacancies in wa rd 
representation and in the office of ma yor. As i t does not contain any ex
pressed authority speci fica lly applicable to vacancies in the office of justice 
of the peace, an attempt has been made to find some constitutional or 
sta tutory provis ion which expressly coniers upon a des ignated official, board, 
or council the power to fill a vacancy in that office. As our search has dis
closed no constitu tionul or sta tutory Jlrovision fOl" the filling of the vacancy 
in question, a r equest was made ye~tel"da y that YO ll furni sh us wit h a copy 
of your 1902 cha r Le )" in order t hat we might discover whether that cha r ler 
contained some authority f or filling such vacancy tha t could be connected 
with the provisions of your present d unte!" . We have found such a section 
in the 1902 charter " Section 10 of C. II thereof contains the foHowing 
provision: 

"Section 10. Whenever any vacancy sha ll occur in t he office of any 
elective office of sa id city •. excepting tha t of mayor, which is hereinafter 
provided for , such vacancy shal1 be fill ed by appointment, by the city 
council , which incumbent so appoin ted shall hold his office un til the next 
succeeding election." 

Your present charter p rovides in part in Section 2 thereof the foHowing : 

" • • • and save as herein other wise provided and save as pro
hibit~d by the consti t ution 0 1' sta t u tes of the state of Minnesota , it [t he 
city] shall have a nd excrcise all powers, functions, rights, and privileges 
possessed by it p r ior to t he adopt ion of this cha r ter ; * • *." 

As one of the powers possessed by t he city prior to t he adopt ion of the 
1927 charter was t hat confcrred upon t hc counci l by the above quoted pro
vision of the 1902 char te r to fill a ny vacnncy in a ny elective office except tha t 
of mayor, such power, ] believe, is still in t he city council. 

Therefore, it is my opinion t hat the council of your city has the power 
to fill the vacancy in the office of justice of the peace, a n elective officer of 
your city. 

By your third ques tion you require an opinion as to whether the appoint
ment is to be made for the unexpl1'cd te rm of the justice who died, or for 
some other period. 

The wording of the a bove quoted Section 10 of t he 1902 cha r te r, giving 
the council authority to fill the vacancy in question, provides tha t the justice 
appointed as therein provided "shall hold his office un t il the next succeeding 
election ." 

Albert Lea City Attol'ney. 
March 19, 1953. 

J . A. A. B URNQUIST, 
Attorney Genel"al. 

266-A-12 
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20 
Juvenile - Juvenile offe nders - Jurisdiction - T ra ffic vio la tion - Vest s in 

Juvenile Court exclus ively in firs t instance. Justi ce of t he J>eace has no 
s uch jurisdiction in fi rst instance. For Ma lfeas;lOcc in assuming s uch 
jurisdiction wilfully a justice may not be iml)Cnched bu t may be re moved 
from o ffi ce. Jurisdiction may n ot be confe r red upon a j us ti ce of t he 
peace by consent of juvenile s ince stale does not consent and justice 
does not have juris diction of the s ubject mnUcr-M. S. A. 260.02. 

Facts 

"The re ha ve oeen a numbcl' of inc idc li tH ill lI e nnc pin Cou nty whe re 
.Justices of the Pea ce have take n jurisd iction ovcr boy :-; below t he age 
of e ighteen yea rs in traffic matters a nd other violations of ordinances. 
This has OCCUlTed lll o~ t.I y in trafllc malte rs where they tell the juven ile 
lhat they will fine him five or ten doUnt's and costs; t ha t if the juve ni le 
will not te ll t he Juvenile J udge or the Hulho ri ties about it t hat the 
matter can be handled in this way, and that then t heir lice nse will not 
be s uspended. 1 ran across thl'ce incide nts of thi s type toda y.tt 

You comment upon M, S, A. 260,0 1-260.34, which relates to depe ndent, 
neglected a nd de li nque nt chi ldren, the jurisdiction of the cour t over j uve nil e 
offe nders, procedure , a nd t l'C11 tS g ene rall y the public policy relating the reto, 

Your v iew nppears to be t hat in cases of th is character, in cou nt ies of 
morc than 100,000 population in ha rmony wilh Section 260.02, the district 
court has original and exc1usive jul'isdiction of all cases comi ng within the 
terms of Sections 260.01-260,34, and there is no room f o r j uri sdict ion of a 
mun icipal COUl't or a justice of the peace in t he first instunce to e nterta in 
jurisdiction in a malter pertaining t o a juvenile be low the age of 18 yca r s. 

Questions 

I , " Has a justice of t he peace 0 1' 11 municipal COU l't a ny jUl'i :;d iction 
ove r a child below the age of e ighteen in regal'd lo traflic violations 01' 
other ordinance violations, including misdemeanor s? 

2. " If a justice of t he peace does tal,e t his j urisd ic t ion aftcr being 
warned not to do so, is he subject to impeachment? 

3, <C Does a juvenile w ho hus not objected to the jUl'isdiction of a 
ju st ice of the pea ce, 01' consented Lo iL, have <ln y ri g ht to l'ecovel' the 
money thal he has paid ill fi nes, 0 1' hus he a ny relief whe re his li cense 
hus been taken aWilY by a justi cl.l of the peat.'c whc!'e the ju ~t i cc has 
s tated thal he may (10 so tl!l(Je l' an :lJ,p'ct' nw nl wilh pal c nls, the (,hild 
a nd h i!ll ~e l r'!" 

O.,iuiuu 

'l'he l'e <lPllCil l'::; to be no dOl/ilt t ha t in ca::;c:; of juvenile delinquents in 
co unties having more t han 100,000 inhabi tants, the only COllrt which has 
jurisdiction in the firs t instance is t he d istrict cOllr t. The municipal court Hnd 
justices of the peace have no jurIsdiction in such cases in t he first instance. 
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M. S . A. 260.02. This sec tion defines the term "delinquent child." The 
definition includes a child who violates any law of this state 01' any city or 
village ordinance. It includes all misdemeanors. 

The Minn. Cons t. in Article XIII , Section I, spec ifics certa in officers , 
including judges of named courts, who may be impeached. J us tices of the 
peace a re not therein named. 

Section 2 thereof enables the legis lat ure to provide fo), the removal of 
inferior officers from office for malfeasance in t he perfo l'mance of their 
duties. State ex re I. v. Hutchinson, 20(i Minn. 41Hi, 288 N. W. 845. Undel' 
th is power was cnaded 1\'1. S. 10·19, :15 1.0:~ , which enables the governor to 
remove a jus tice of the pcace frolll attice, when it appcnn; 1.0 him hy 
competent evidence, t hat he has been g uiit.y o f malfeasance ill the per· 
formance of hi s officia l duties. It is thus provided hy statute thntlhe justice 
of the peace may, in propel' c ircumsta nces, be removed under :-tatutory 
authority a nd the Constitution appears to contemplate that illllH'uchment is 
not t he r emedy. 

Consent of a juvenile offender to the jurisdiction of a jus lice of the peate 
to try and determine a criminal complaint agai nst him does not con reI' 
jurisdiction upon t he justice to proceed. In some cases, j urisdiclion of t he 
person may be conferred by consent of the parties. But in a c rimi nal case 
the state is a party a nd the state, s peaking through its policy-maker , the 
legislature, has stated in Section 260.02 that it docs not so consent but vests 
exclus ive authority in the district cour t in s uch n case as we have under 
considerat ion. Furthermore, the last cited section deprives a justice of the 
peace of jurisdiction of the s ubject matter. Jurisdiction of the subject matte r 
may not be confe rred by consent. The distinction between jurisdiction over 
the person and the s ubject matter is important as s tated hy Dunnell in his 
Digest, Section 2346. So, it appears thut whether u juvenile has objected to 
the jurisdiction of a justice of the peace in a cr imimll case wherein he is 
accused, is not important. The law does not contemplate t hat he s hall be so 
accused therein. I t says in effect that in t he first instancc, he shall not be 
there so accused. He is without powcr to confer upon a justicc of the peace 
authority of which the law deprives a justice. Therefore, s llch procedure 
before a justi ce of the peace is a nulli ty. It i~ form without substance. If a 
justice of the peace so p roceeds, and in i OI·m convicts an accused juvenile 
offender , and thereupon imposes and collects what. he chooses to call a fine, 
he has obta ined money from the juvenile offender under a pretense of legul 
procedure but wi t hout aulhol'ity of a nd contrary to law. In my opinion t he 
juvenile is entitled by law to recovel· any money so paid . It i ~ s ti ll hi s money. 

Although tht! conduct of a juvt!nile may warrant p.-occdure, s uch :lS the 
law authorizes, looking toward t he forfeiture of a li cc n ~e 1.0 drive a molor 
vehicle, s uch cancellu tion 0'· forfeitlll·e m ay not be based upon t he void 
proct: dun.! he '·cin di s(·lI ssed. 

Honorable Ead J. Lyons, 
Judge of the Dis trict Court. 
April 29, 1953. 

r. IIARL~:S K HOUSTON, 
Assis tnn t Atto rney Gener .. !' 

268-F 
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21 
Mun icipal-Minor-Arraignment upon crimina l charge-Trans fer to juve

nile court dete rmined by age of minor when arraigned-M. S. A. 260.22, 
Subd. I. 

Statement 

M. S. A. 260.22, Subd. t , which, so far a s is presentl y material , provides 
that, " When Hny minor is arraigned upon a criminul charge before a judge 
of t he municipal court 01' justice of the peace · •• the judge or justice 
sha ll inquire concerning the ug-c of s lich minor and, if i t sa ti sfactorily 
appears t hat he is unde l' t he ugc of 18 yeurs , t he cnsc !:I ha ll -forthwith be 
transferred to the juvenile court of t he count,y." 

Facts 

" A minor, La years of age, now l:i la nds charged in t he Municipal 
Court of the City of Faribnult with grand larceny-2nd degree. After 
his arrest a nd before arraignment in Court it was learned that the minor 
was 17 years of age at the time of the commission of t he offense with 
which he is now charged. He is to be brought before our Municipal 
Court for furth er proceedings. Inqui ry there.fore is made as to t he 
inquiry the Court mus t make at the arraignment to know ut what step 
in the proceedings under the above statute the minor must be trans· 
ferred to the Juvenile Court for further p roceedings ." 

Quc!Stions 

1. " Under the provi sions of thi s sect ion [260.22, Subd. 1] , does 
the Cour t also have the du ty to inquire a s to the a~e of the minor at t he 
t ime of the ull cged commiss ion of the crimc with wh ich he is charged 7 

2. " May t he Court limit its inquiry to the age of the minor at 
the time of the a rra ignment 7 

3, "When a minor appears [upon arraignment ] before a Municipal 
Court, and at that time said minor is over the age of 18 yen rs, must t he 
court forthwith transfer the CH use to the Juveni le Court, when the 
Court is a dvised t hat said minot' was not 18 years of age at t he time of 
the commiss ion of the a l1 eged offense charged aga ins t him 7" 

O pinion 

The material portion of the s tatute here considered, reduced to its 
essentials fof' the purposes of this opinion, reuds : " When any minor is 
arraigned * * * and * * * it satisf acto l'ily appeal's tha t he is under the 
age of 18 years, t he case shall * * I) he lransf e rl'cd * * *." 

The question whelhe l' lhe s tatuLe involved applies 0 1' docs not apply in 
any pnl'ticuia.lI' eHse is controlled, in my opinion, by the nge of the mino), 
a t the time of his arraignment, and not by his uge nt the t ime of the com· 
mission of the a lleged offense resulting in t he crimina l proceeding in which 
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he is arraigned. Thoro is noth ing in the slntutc cons idered which indicates 
a ny different intention on the part of the lcgislH t urc. Just a ~ the legislat.uro 
has fixed the age at. the time of a pprehension as the determinative age for 
the application of the Youth Conservation Act, rather than t he age at the 
time of the commission of the alleged crime, see M. S . A. 260.125, Subd. 12, 
the legislature, in t he statute h Cl'C considered, has udopted as determinative 
the age of the minor when the "minor is arraigned." 

22 

Accordingly . your specific inquiries arc answered us f ollows: 
Question No. 1 is answered in the negat ive. 
Question No.2 is answered in the affirmative. 
Question No.3 is answe red in t he negative. 

LOWELL J . GRADY, 
Assis tant Attorney Cencnl. 

Rice County Altorncy. 
.Januul'Y 29, 1954 . 268-F 

P robate - Estates - Uep resenlatil'e - Sale of Real Estate - Auctioneer's 
license-Representative of a n estate licensed by o rde r of court to sell 
rea l estate of decede nt at public ~m l e not s ubject to M. S. A. Sections 
:laO.01 t h ro ugh :JlI O.06. 

Faels 

" A locul atlul'll ey hUl:! informed me tha t in probating a smull estate 
there is involved a house which the probate court has ordered the r epre
senta tive of the estate La se ll . T he probate court, pursuant to M. S. 
525.641 and 525.65. has authorized the representative to sell the property 
at public auction. The representative has , of course, furni shed to the 
court adequate bond ." 

Question 

" Is i t necessul'y that the admi nistrator of an estate, in selling real 
estate at public Hliction pursuant to CO Ul't order employ an auctioneer in 
the actual conduct of the sal e?" 

Opinion 

An executor 01' representative of an es tate in selling real estate which 
constitutes a part of the nssets of the estate is doing so pursuant to a license 
a nd order gl'anted by the j udge of the probate court, Before a sale may be 
made by s uch repl'csentutive, either at public or privatc sale, it is necessary 
fol' him to file a bond in such an amount us t he CO ll1't shaH prescribe. The 
court by requiring un ildditionnJ bond from the representative uS a condition 
Lu the license uuthorizing the /'elJl'c:w lltaLive to sell property belonging to 
Lhe eslatt' has, hy the require ment o f l-Iueh additional bond , jlrovided pro· 
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Icction to all inte rested pal'ties in t he esta te. The s ta l uto l'Y prOVI Sion s of 
M, S. A . Sc('lions :t lO .OI th..o ll g h :~;JO.O(i , which p ro vide fo r t.he lice nsing of 
publ ic auctio n(' ('I'~ is l1ul, in 0 11 1' o pi nion, :Ippl i('u hle to l'eprcse nt.ali ve~ 

a ppoin ted by til(' prob.-. lr ('0 111'1 who, by au thority of the I·nurl. ; \1' (, :l utho l' izpd 
to ~el1 proper l y of th (' f'Sbl t c ('it h C" 1' Itt pl'iV<ltp nr puhl ir ~'ll {'. 

It necessRri ly follows fl'om wha t. ha r-. hN' !l SlHi;<."d 'Iml, t he flu estion suu
mi lled s hould he answered in the negative. 

23 

Steele Coun ty Atto rney. 
Aug us t :-\, 1!l5:J. 

VICTOR J. MICHAELSON, 
Special Ass istant Atto rney Genera1. 

1(;· B 

I 'robu te-l\1en La lIy ill-Com mitmen t-Discharge - Re-Com m itmcnt-Certi
fi cate of findings-L. 1953 , C. 723. 

Question 

" What pl'oceeding s hould t he Probate COlII't take at the cxpil'Ution 
of six ty da ys when a patient is retumed to P robate Court afte r t he 
Chief Medica l Oftl CC l' fil es a cCI'ti1ica ic say ing t ha t t.he patient needs no 
fUl 'thc r trca tment '! " 

° ll inion 

A I'ccons idcra t ion of the q ues tion w hich yo u t hen s ubmitted r equires 
f urther s t ud y of t hat portion of L, 1953, C. 723, which reads as f ollows: 

" ••• Each commitment to a public institution sha ll be f or a period 
of not mOI'e t han 60 days , At the end of such 60 day period, t he chief 
medicnl oftl CCl' of the ins ti t ution s ha ll be r equired to file a certificate 
wit h the committing court and a copy wi th t he director of public 
inst itutions sett ing forth t he cond ition of the pa t ient, his diagnosis and 
his fi nding s as to whether 01' not the patien t is in need of further insti
t utionnl Cll re ~lnd t reatment. U pon fil ing such find ing, the pa ti ent shaH 
(1) be retu l'Iled to the committi ng court by the inst itut ion a nd t he 
g ua rd iansh ip of t he director of public ins ti t utions discharged, if the 
pa t ient is found not to he in fur t he r need of institut ional cure nnd 
t rea t ment j or (2) remai n under commi t ment a nd s ubject to al1 the 
laws , r ules, and regulations perta ining to s uch institutions." 

It w ill be noted that cllch commitmen t to a publ ic institution sha ll be 
fol' a pcr iod of not mOl'e tha n GO days , In now re·answeJ'ing the question tha t 
yo u her ctofore s ubmi tted, it is a ss umed that the commitment to which yo u 
lhel'e in re ferred \\Ins f OI' a pe r iod of GO dl\ys, 
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The construction herein given by the undersig ned to the above quoted 
provisions requires that, upon the filing with the committ ing court of the 
certificate therein required of the chief medical officer of t he public institution 
to which a patient has been commitled for 60 days, the patient shall be 
physically re turned to t he commi tti ng court if such finding is to the effect 
that the patient is in no further need of inst ilulionui cm e and t reatment. A'S 
the GO-day commitment has then expired and lhe ofllcial custody of such 
patient is at an end, he is di scharged by virtue of the law in question. 

However, if the ch ief medical o Hiccl' fi les with Lhe cOlllll1iU.ing court at 
the expiration of the GO-day commi t ment u finding' t hat t.he patient is in 
need of further institutional care and treatment, the patient need not be 
returned to the committing court but shall remain under commitment and be 
subject to a ll laws, rules, and regulations pertaining to the public institu tion 
to which he was committed. His commi t ment is thus ext.ended by the 
operation of the statute under cons ide ration and will continue unt il the 
patient is discharged as by law provided. 

It is, therefore, my opinion that, whenever a probate judge finds a 
person to be mentally ill, senile, or inebriate and commits him to a public 
institution for a period of 60 days and the fi nding of t he chief medical officer 
of such institution is then fil ed a s above stated, ollicinl cll stody of t he 
patient is thereby t ermina ted C:lnd no furth er hea rings or findings by t he 
committing COUIt a re authorized unless that court ugHin acqui .·es jurisdiction 
over s uch patient by the filing of anothe r pet ition as by law provided. 

This opinion s upersedes t he opinion dated August 14 , 1053 (fi le 248·b~3). 

Mower County Attorney. 
November 20, 1953. 

CIIIMINAL LAW 
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J . A. A. BURNQ U IST, 
A t.torncy GeneruJ. 

248-B-3 

Extradition-Reciprocal SUI,port Act-Defendant may be proceedl'd against 
under extradition statute without rega rd to Heciprocal Support Act. 

Facts 

M. S. is now in custody in the stat e of Montana upon a crimi nal charge 
of abandonment instituted in your county. This charge was placed against 
the defendant without first proceeding under the Rcci procnl Support Act. 
You make reference to a meeting of the Association of Attorneys General 
whel·e the law relating to t he Reciprocal Support Act was considel·ed, and 
you ask these 
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QuestiOn!!i 

1. Was a resolution adopted at u meeting of the attorneys general 
requiring persons to avail themselves of the Reciprocul Support Act before 
extradi tion 1 

2. If the above mentioned defendunt. M. S., res ists extradition should 
the defendant be proceeded tl(!'uinsL under the provi sions of the Rec iprocal 
Support Act? 

3. Would a claim on the pal'l of the defendant that. we had not. availed 
ourselves of the Reciprocal Support Act d efe~lt our extradi t ion? 

O I, iniol1 

We will consider these quest ions in the order stated. 

1. We do not have infol'lnation with respect to any resolution or ot.her 
action taken at a meet ing of the association of attorneys general of the 
United States requiring persons to avail themselves of the Reciprocal Sup
port Act before extradition. However, it would not appear to us that any 
action so taken could in any mannel' affect the statutory and constitutional 
provisions relative to extradition proceedings 01' the statutory provisions 
relative to the Reciprocal Support Act. 

2. The request ( 0 1' n writ in extradition proceedings is addressed to 
the Governor of the I'cnderillg' state. These procecdinA's are essentially 
crimina l. The statute, M. S. JD5:1. Ch. G2!J, prcsnibC's thC' necessary steps to 
he luken in an extnHli tion procecdinJ,:' . 

The Reciprocal Support Ad. Section 518.4 1, is essentially civil in 
nature. Proceedings initiuted under this act arc enti re ly independent of any 
proceeding of extradition proceedings. Consequently, the proceedings which 
have been instituted in your county to extradite the defendant, M. S., may 
proceed and arc not in any manner dependent upon the institution of pro
ceedings under the so-called Reciprocal Support Act. 

3. For the reasons hereinbefore stated, we answer the third question in 
the negative. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Otter Tail County Attorney. 
June 17, 1964. 193-A-3 

Traffic Violations-Arrests-Officials and private persons in matter of 
arrests for traffic violations-M. S. A. 161.03, subd. 21; 169.14, subd. 
2, 4,6; 626.33; 629.37. 

Ques tion 

" I. What agencies of state governmen t. are authorized undel' the 
constitution and under statutes to ~ake arrests for traffic law 
violations 7" 
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Opinion 

The commissioner of highways is authorized under Minnesota Statutes 
Annotated, Section 16J.03, Subd. 21, to employ and designate 198 patrolmen, 
8 supervisors , 6 a ssistant superviso l's and 8 sergeants. These appointees 
constitute the Highway Patrol and are authorized "to enforce the provisions 
of the law relating to the protection of a nd usc of trunk highways." They 
" have upon all trunk highways the same powers with respect to the enforce
ment of laws relating to crimes, as sheriffs, constables, and police officers 
have within their respective jurisdictions, so far a s may be necessary for the 
pl'otection of life and property upon such t runk hig hways." 

Upon the superin tendent and members of the state bureau of criminal 
appl'chension arc confcl'l'ed, undcr Minnesota Statutes Annotated, Section 
62G,:~3 , the following powers : 

., •• • The super intendent, from Li me to timc, shall make :5uch 
rules and regulations and adopt such meusures us he deems necessary, 
within the pl'ovisions nnd limita t ions of Sections 626.32 t o 626.50, to 
secure the effic ient operation of the bureau .•• • The various members 
of the bureau shall have and may exercise throughout the state the 
same powers of an'est possessed by a sheriff, but they shall not be em
ployed to render police service in connection with strikes and other in
dustrial disputes ." 

To wha t extent t he services of members of the bureau of criminal ap
prehension should be devoted to the mak ing of a rrests for traffic violations 
is a question which the superintendent of the bureau may, under the above 
quoted provis ion, determine in t he exercise of sound discretion. 

The director of the Divis ion of Game nnd Fish, game refuge patrol
men and gume wurdens arc g iven by statut.e the authority to arres t with
out a warrant, any person detected in the actual violation of any provisions 
relnting to the game and fish laws contuined in chapters 97 to 102 of Minne
sota Statutes Annotated. 

No s tate officer is empowered by statute t.o conIer upon the above 
referred to persons connected with the Division of Game and Fish the power 
to make arrests for traffic violations 01' impose upon them the duties to make 
such arres ts . Howeve r, euch of them, as any pl'ivate person, may, under 
Minnesota Statutes Annotated, Section 629.37, make un arrest uFor II public 
offense committed 0 1' a ttempted in his presence ;". 

It is therefore my opinion t hat the only agency of the state whose 
members are specifically authorized to make arrests for traffic violations on 
the trunk highways of t he state is the state highway patrol. However, the 
superintendent of the Bureau of Criminal Apprehension may r equire, in the 
exercise of sound discretion. members of that agency to devote a reasonable 
portion of their time to the apprehension and arrest of violators of traffic 
laws, It is also clear that every officer or employee of all state agencies, 
regardless of his s tatutory authority, may, as a private person, under the 
above cited Section 629,37, arrest anyone who viola tes a traffic or any other 
law in his presence. 
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Question 

/' 2. What agencies of state government can be utilized to join in 
an enforcement campaign to supplement the efforts of the state high. 
way patl'ol, e ithe r by way of making actual arrests or issuing 
warnings 1" 

Opinion 

\Vhat was said in answer to your first question is also applicable in 
responding to your second inquiry. In addition, I wish to state that it is, of 
course, the duty, not only of those p eace officers above mentioned, but also 
of all sheriffs , constables, marshals and policemen throughout the state, to 
make 8ITCStS for violations of our lrHtlic stntulc~ and ordinances within their 
respective jurisdictions. 

If we arc to bring about lhl'ough s uch efforts a reduction o[ the death 
rute, of the intense suffering and of the enormous loss due to traffic accidents, 
it is obvious that much attention must be paid to the enforcement of our 
speed laws. 

Minnesota Statutes Annotated, Section 169.t4, Subd. 2, establishes the 
lawful speed limits where no speed hazard exists: 

'1(1) 30 miles per hour in any municipality; 

" (2) 60 miles per hour in other locations during the daytime; 

"(3) 50 miles per hour in such other locations dul'ing the night
time." 

The law requires a reduction in speed when approaching and in crossing an 
intersection or railway cross ing, going around a curve, approaching a hi1l 
cl'est, traveling on a narrOw 01' winding road, and when special hazards exist 
with respect to pedestrians, traffic, weather, or highway conditions. The 
speed limit of 30 miles pel' hour established as lawful within any municipality 
is absolute. Exceeding that limit constitutes a violation of the law. Any 
speeds in excess or the GO and 50 mile limitations shall be prima facie 
evidence that the speed is not reasonable or prudent and that it is unlawful. 

Minnesota Statutes Annotated, Section 169.14, Subd. 4, gives the com
missioner of highways the authority to determine upon the basis of 
engineering and traffic investigation that any speed as above limited is 
greater or less than is reasonable or safe under the conditions found to exist 
on any trunk highway or upon any part thereof. After such determination, 
the commissioner may erect appropriate signs designating a reasonable and 
safe speed limit. The speed limit so designated shall be in effect when such 
s igns are erected. Any speeds in excess of such limits shall be prima facie 
evidence that the speed is not reasonable or prudent and that it is unlawful. 

Minnesota Statutes Annotated, Section 169.14, Subd. 5, pertains to 
speeds on street s and roads that al'e not a part of the state trunk highway 
system. Under that subdivision local authorities may request the state high
way commissioner to authorize, upon the basis of an engineering and traffic 
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investigation, the erection of appropriate s igns des ig na t ing propel' speed 
limits on any such s treet or highway located within their r espective localities. 
As municipalities have the right thus to a vail themselves of the services of 
the state hig hway commissioner, it may be possible thereby to secure more 
numerous and morc effective speed regulations on local roads through the 
zoning thereof by a morc extensive use of s uch speed s igns for the purpose 
of warning travelers t hat a ny speed in excess of that so designated is 
prima facie unlawful. 
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Governor. 
Odober :~. 1 95~L 

J. A. A. BURNQUIST, 
A ttorney General. 

989-A-24 

Traffie violation-Prosecutions-Costs-How paid-M. S . A. 161.03, s ubd . 22. 

Facts 

"We ha ve a s itua tion where an arrest was made by a member of 
the State Highway Patrol for violation of the motor vehic le law and 
we are wondering what is the propel' method a nd manner of paying 
t he witness fees of those witnesses who appea l'cd on behalf of the 
prosecution." 

You comment that the opinion of the Attomey Genera l, No. 35, 1950 
report, covers the r everse of the situation . You say that a $75 fine was 
imposed and paid . 

Que:o;tioll 

Mu y the jud){l' pay the witness fces out of the fin c mUlwy'! 

Opin ion 

As pointed out in the opinion No. 35, 1950 report, dated Apri l J, 1949, 
the fine is paid to the Stale Treasurer by the justice of the peace or officer 
collecting the same. This money is credi ted to a separate fund established for 
that purpose. Out of that fu nd is paid to the counties the costs and expenses 
incurred by the counties in prosecution and punishment of t he persons 
arrested. Such costs a nd expenses a re not pa id out of the fine, but ou t of 
the fund. If t he fine is not paid, the costs and expenses are still paid out of 
the f und. M. S. A. 161.03, Subd. 22. The practice is set up in this very 
subdivision. Payment is made by t he State Treasurer upon the claim of t he 
county, verified by t he county audi tor. 

B rown County Attorney. 
October 29, 1953. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

989-A-6 
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EDUCATION 
SCHOOL DISTRICTS 

27 
Annexation-Bonded Indebtedness-Spreading Taxes-hi. S. A. 122.16, subd. 

2 applies only to the fact situation related in Subd. 1. (L. 1953, C. 744) 

Reorganization-Manner of voting according to school dis tricts and c1ass ifi . 
cation thereof-M . S. A. 122.52, 13 1.01, Subd. 2 (a) (b) . 

j<"acts 

Common School Di ::iLl'ic t ::l A, 1> and ~ havtl ullg'1'8ued e1emtlui.al'Y schooll:l . 
Common School District B ha:; a graded elementary school. Common School 
District C has a secondary school. 

You call attentio n Lo M. S. A. 122.52 unu a s k t.hese 

Ques tions 

" 1. Docs school di strict B vote with school district C as one unit, 
OJ.' is their vole coun ted separately? I would like to know whether or 
not the elec tion would have to be carl'i ed in each district '! 

"2. Taking into cons ideration Section 122.15 would the bonded 
indebtedness of school di strict C be spread among all the other school 
districts ?" 

Opinion 

Laws 195~, C. 744 amends M. S. 1949, 122.16. Subd. 2 thereof provides 
that when land is a nnexed by authority of Subd. 1 to a school district, upon 
t he petition of a freeholder , to a di strict which has outstanding bonds, the 
county audi to), s hall thereafter incl ude s uch land and personal property 
assessed to the owner thereof, when taxes are spread, in the same manner 
as he would have done if such property had been taxable in the district 
before s uch bonds of the dis trict, as a re at the time outstanding, were 
uelivered. 

M. S. A. 131.01, Subd. 2, paragraph (a) defines a graded elementary 
school and paragraph (b) defines an ungraded elementary school. The 
term " urban school district", a s used in M. S. A. 122.40-122.64, means 
a school district which maintains a graded elementary or secondary school. 
Section 122.52 requires t hat each school di strict maintaining a graded 
elementary or secondary school, at a reorganization election, votes separ
ntely. All territory in the proposed reo rganized district not included in an 
urban district vo tes a s a uni t. 

In your illustration, the dis tricts called A, D and E have ungraded 
elementary schools and are classed as outside the limits of an urban district 
and vote as a unit. 
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District B has a gl'Qded elementary school. District C has a graded 
elementary and secondary school and these two districts are c1assed as 
urban and each votes separately. 

Your second ques tion requires a negative answ er', M. S. A. 122.15, 
Subd. 2 relates only to taxation of lund detHchcd from one school district 
a nd attached to another on petition of lhe owner. But in your problem, J 
understand that the change i!\ brought. about by ,'coI'ganization proceedings, 
M. S. A. 122.40·122.57. 'fhe operation of Subd. 2 aforesaid is limited in it!\ 
application and does not apply to a fact sit.uation where the change in school 
di strict organization is brought about through re·organization proceedings . 
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Pine County Attol·ney. 
May 26, 1953. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-C-5 
166-E-4 

Annexa tio n- Bonded Indehtedn ('s:-;- Wh('11 l.rollcr ty i:-; taken fro III nne dis 
t ri ct and included in another under M. S. A. 122.09, as a mended by 
1 •. 1953, C. 591-Order cannot provide that owner will pay taxes on t he 
then outstand ing bonds of the dis trict to which the la nd is attached even 
if owne r consents. 

F acts 

UA petition for change of school boundaries under Section 122.09 
M. S. A., as amended by chapter 591 of the 1953 Minnesota Session Laws, 
was filed with the county board of Freeborn County. Aiter due notice, 
a hearing was held and the county board made its order changing the 
boundaries in the manner reques ted. In the order, the following pro
vision was inserted: 

' IT IS FURTHER DETERM INED AND ORDERED, that the prem
ises described above, which were heretofore situate in said School 
District No. 53, and which are by this order being included in said 
School District No. 38, shall be subjec t to their proportionate share of 
the unpaid bonded debt of said School Dis trict No. 38. However , in the 
event that the County Attorney of Freeborn County, Minnesota, shaH 
obtain an opinion from the Attorney Genera l of the State of Minnesota 
to the effect that it is not within the power of this Board to so subject 
said premises to the payment of said unpaid bonded debt, or if for 
any other reason this paragraph is held invalid, this paragraph .shall 
be of no force and effect but the other portions of th is OJ'dcl' changing 
said boundar y lines shall be effective the same as if this last ment ioned 
paragraph was never included in this resolution and order.' 
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"The petit ioners were f ormerly a part of a common school district 
and the result of the proceedings was tha t a port ion of the territory 
of the common school dis trict was annexed to an independent school 
distric t. Nothing was s taled in the petition with respect to a ssumption 
oC bonded indebtedness," 

Ques tion 

If': t.he pl'OVI Sl o n in t he above quoted order with reference to thl' 
proportionate share of the unpaid bonded indebtedness of Rchool di strict 
No. 38 valid ? 

Opinion 

It is a ssumed that t he petition for t he change of school boundary was 
presented pursuant to M. S. A . Section 122.09 , as amended by L. 1953, C. 
591, and that the order g ranting such petition for a change was made by the 
coun ty board as authorized by this statute. 

When the boundary of t he school dis t.rict was changed so that the 
premises involved, which were situated in school di s trict No. 53, were 
included and made a part of school di strict No. 38, the land so annexed to 
school district No. 38 continues to pay the taxes for the outstanding bonds 
of t.he distr ict from which it was detached. See In Re Appeal of Consolidated 
School Dis trict No. 16, Blue Earth County. J79 Minn. 445, 229 N. W. 585. 

No change in the boundaries of school dis tl'ict.~ shall in a ny way affect. 
t.he liabilit.y of the te rri tory so changed upon any bonded indebtedness, a nd 
the property detached is not subject to t he bonded indebtedness of school 
di strict No. 38 then exis ting. The boal'd docs not have any authority iri 
making its order , under the statute above referred to, to predicate its order 
upon the condition that the premises affected shall be subject to the pro
portionate share of the unpaid bonded debt of said school di s trict No. 38. 
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VICTOR J . MICHAELSON, 
Special Assis tant Attorney General. 

F'reebol'n Count.y Attorney. 
J uly 7, 1953. 166-C-o 

Annexation- Detachment-County 80ard- Uecolts idering action-County 
board having entertained petit.ion under M. S. A. 122.15 to detach lands 
from a school di s trict and attach them to alt adjoining school district, 
having made a n order to accomplish that r esult, and hav ing adjourned, 
cannot at a s ubsequent time, at another meeting, reconsider the action 
taken and set it aside--Administrative proceedings, when res adjudicata. 
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Facts 

Be.fore the change in the school district. boundaries herei n mentioned, 
the lands herein described in Township 126, Hangc 40 of Pope Count.y. 
Minnesota were included ill Schonl Dis trict. No. 49 nf Pope County : 

N Y:: of Sec. 1 
SE ~~ of Sec. 
NE 14 of SW IA of Sec. 1 
S Y.. of Sec. 2 
N Y.. of Sec. 11 

S E l4. of Sec . J 1 
Sec. 12 
Sec. 13 
N Y.. of Sec. 14 

The following described lands were in rndependent School District No. 
42 of Douglas County: 

w ~~ of SW IA, of Sec. 1 
SE% of SW'A of Sec. '] 
N Y.. of See. 2 
See. 3 

Sec. 10 
SW IA of Sec. 11 
SI> of Sec. 14 
See. 15 

Three petitions were filed with the county board of Pope County under 
authority of M. S. A. 122.15 praying that lands described therein be set 
off from Dis tl"ict No. 49 to District No. 42 aforesaid. Orders were made 
granting such petitions which resulted in detachment of the following 
desc l'i bed lands from the district first named and attachment to the di strict 
last named, viz .: 

W Yo of NW '4 of Sec. I 
W % of SW~~ of Sec. 1 
SE IA of SW 'A of Sec. 1 

S Yo of Sec. 2 
SE'4 of See. II 
SEIA of Sec. 14 
NW IA of Sec. 1:l 

Such act ion J'csult ed in lellving the N W 1/.r, of Sect ion 14 unaffected by 
the cha nge except that.. it is s urrounded by lund included in Dis tt'ict.. No. 42 
while it is in Dis tl'ic t No. 49. 

It is said that when s uch orders were made the county board did not 
realize that the making of such orders would produce thi s l·esult. I have 
not seen the orders and I do not know the language thCl'eof and do not 
express an opinion concerning their meaning. 

Attention is ca lled to M. S. A. 122.03 which r eads: 

UAII distl'ict~ s hall be composed of adjoining territory and any 
part of a dis trict not so s ituated and not containing a schoolhouse used 
as such shall be attached to a prope l' dis trict by the board of county 
commissioners, upon notice as in other cases, except when an entire 
district 01' districts is or is to be a part of a di strict which maintains 
a secondary school located within the same high school urea, and there 
is no intervening 0 1' adjoining di strict maintaining a secondary schoo1." 

Question 

May the county board by appropriate resolution recons ideJ' and l'esc ind 
its action taken as aforesaid? 
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Opinion 

In view of Seelion 122.03, S lIJlnl, and in view of Lhe order s aroresaid. 
if the NW Iti, of Seelion 14 doc1' not. conta in Ii schoolhouse used as such, then 
lhis quart.e r sect ion must. he aitach prl In n prope l' (li ~tl'ict. hy th (> county 
hoa rd unde r the p rOC'ed 1l 1'C rcquirf'rl. 

Valid ity of a ll proceed ings ment.ioned is assumed. The only question 
considered herein is t.he au thori ty of the county board to r econsider action 
taken upon its own motion. 

"The powe rs of the county board a rc purely statutory. They are such a s 
arc express ly granted, and s uch as may be fairly implied a s necessary to 
t.he exercise of t hose expressly gran ted." Dunnell's Digest, Sections 2249, 
2281. The powe r t.o recons ide r action t he retof ore taken by the board is not 
l! xpl'ess ly g ranted by statute. No sta t ute is pointed out from which we 
mus t conclude that. th is power is fairl y implied because of the power granted 
in Section 122 .1 5. 

Be fore the petit ions aforesaid were p resented to the county board, i t 
had no a uthori ty to change the school d istr ict boundaries. It was only 
because of the fili ng of s uch petit ions that the board gained such power s . 
What the boa rd did wa s r ooted in the peti t ions. It appears that the board 
had the power to do wha t it did . If, a t the same session of the board , afte r 
making such orde rs it chose to recons ider its action, it is m y opinion t hat 
it would have had the powe r to do s o. But it did not . 'Vhat it did i s a thing 
accomplished. It is finis hed. The re comes a ti me when s uch proceedings e nd. 
A bad decis ion ha s as m uc h final ity as a good decision. I t was a final order . 

In re Judicial Oilch No. 6. 15G Minn. 95, 194 N. W. 402, held that. 
whe l'e a n orlie )' hud been made in drainage proceedings determining ques tions 
of the propriety, pl'ucticability a nd public utili t.y of the proposed improve
ment, such orde r was final a s to t he Questions de termined and the orde r 
could be reviewed only by certiora ri . 

The proceedings on the petition having been completed, the coun ty board 
exhaus ted its powers. It is my opinion that the board has no power t o 
cha nge the or der lawfully made. Be fore it can take ne w action there mus t 
be a new petition invoking its lawful powers. 

Wi thout a new petition it lllay upon prope r notice make a n order 
affec ting the NW 1/, of Sec tion 14 aforesaid , unde r the authority mentioned 
by virtue of Sect ion 122.03. 

Pope Count.y A tto l·ney. 
March 31, 1954. 

CHARLES E. HO USTON, 
Ass istant Attorney Gene ral. 

166-C-2 
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30 
Consolidation-Boundaries-Change in boundary s ha ll not be made so as to 

leave old distric t without at least one schoolhouse and at Icas t four 
sections of land in certain districts-Dis tri ct containing less than four 
sections may be merged or consolidated with another distrid-M. S. A. 
122.09, as amended by Laws 1963, Ch. 591; M. S. A. 122.10. 

Questions 

"(1) Is thi s law of general application or does i t apply only to 
ceriain districts in this stu te? 

"(2) Does M. S. A. 122.10 apply .0 that the old di . tl'ict may not 
be left with leRs than f our sections? 

"(3) Does t his law apply where the present school di st rict which 
is to be mer ged is less than f our sections in area? " 

Opinion 

1. M. S. A. Section 122.09, a s amended by L. 1953, C. 591, is a law of 
general application. 

2. M. S. A. Section 122.10, so far as here material, provides : 

"No change in the boundaries of a di strict by organization of a 
new dis trict, by detachment of land on petition of the owners, or other
wise shall be made so as to leave the old district without at least one 
school house used for school purposes and without at least four sect ions 
of land, if not a consolidated dis trict. and not less than 24 sections, if 
a consolidated dis trict." (Emphasis supplied.) 

The limitation contained in t his statute is clear and posit ive. It means that 
in case of a consolidated district no change s hall be made in the boundary 
thereof by organization of a new district or otherwise which would resul t 
in leaving the old district without a t lea st one schoolhouse a nd without 
at least four sections of la nd. 

3. Section 122,10 does not prohibi t nn existing dis trict, having less 
than four sections of land in area, from merging or consolidating with 
another district upon compliance wi th the statutory provisions rela ting 
thereto. 

Mower County Attorney. 
August 20, 1953. 

V ICTOR J. MICHAELSON, 
Special Assistant Atto rney Gene.'sl. 

166-C-B 
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31 
Consolidation-Procedure-lt is not required that the consolidation shall 

include a dis trict which ma intains 8 graded elementary or secondary 
school-M. S. A. 122.01, 122.18-122.27 ; 131.01 

Question 

May seve ra l common school dis tricts consolida te by authority of M. S. A . 
122.18-122.27 when none of the school di strict s has a g raded elementary 
or secondary school ? 

Opinion 

M. S. A. 122.18 pe l'm ils consolidation of di s tri cts or parts of di s tri cts . 
There is no limita t ion which r equires that one or more of the di stricts to be 
consolida ted shall conduct a graded elementary or secondary school. School 
di stricts arc divided in to ce r tain classes specified in M. S. A. 122.01 fo r 
organi za t ion purposes. Fot' purposes of administration all public schools are 
classi fi ed under the heads specified in Section 131.01. 
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Fillmore County Attorney. 
June 18, 1968. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-F-6 

DissoJution-Annexa1iun of district which is to be di ssolved-Adjoining 
t,t'rritory-Adjoining dis trict-Meaning of corner t.o co rner-M. S. A . 
122.03. 

Facts 

Under authori ty of M. S. A. 122.28, a peti tion in due form was presented 
to the coun ty board of Cottonwood Coun ty praying dissolution of Common 
School District No. 32. If the petit ion is g ran ted, it will become the duty 
of the county bOlu'd to a ttach the terri tory now included in such school 
distric t to one 0 1' more existing di s tric ts or t o unorganized territory , The 
probl em involves cons ideration of Section ]22.03 which reads : 

"A ll di s t.I'icts s hall be composed of adjoining t.e l'l'itory and any 
pal't. of a dis t.l'i ct. not so s ituated a nd not containing a schoolhouse used 
as such s hall be attached t.o U pl'OI>e l' dis t.rict by the boaI'd of coun ty 
commiss ioner s, upon notice a s in other cases, except when a n entire 
di stri ct. 0 1' dis t riels is 01' is to be a part. of a di strict which maintains a 
secondary school loca ted within the same high school a reu, and there 
b; no in te r'vening 0 1' adjoining d istri ct maintain ing a secondal'y schooL" 

The county hoa l'd will have for consideration attaching such territory 
to Common School District No, 9 at Cottonwood , No.9 maintains a secondary 
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schoolj but its boundaries are not common with the present boundaries 
of No. 32, nor do they touch at any point . No. 32 corners with Consolidated 
School District No. 46 of Watonwan County, which maintai ns a secondary 
school, but the two districts have no common boundary, 

Question 

Within the meaning of M. S. A. 122.03, does the term "adjoining" 
include districts which are corner to corner? 

Opinion 

An examination of Words & Phrases shows a great variety of views 
of various courts on the meaning of "adjoining" as used in various different 
contexts. It has been said to mean adjacent, abutting, attached, bes ide, 
bordering, close, contingent, neighboring, next, contiguolls, lying close by, 
near to, in the neighborhood or vicinity of, touching. 

In determining the meaning in which the word "adjoining" is used, 
we must consider the entire section. We read an exception to the rule . The 
exception deals with a situation where the territory to be annexed is to be 
made a part of a di strict which maintains a secondary school , located in the 
same high school area. In that event, the fact that there is no intervening 
or adjoining district which maintains a secondary school makes it poss ible 
to annex the proposed territory to the district with which it has no common 
boundary. This provision appearing in this section leads me to the con
clusion that the rule to which the exception applies uses the term "adjoin
ing" as describing a district with a common boundary. Otherwise, t here 
would have been no need to write the exception. 

If the legis lature had intended the rule, absent the exception, to refer 
to a nearby district, no exception would have been needed. 

In the interpretation of statutes, we seek to discover t he intent of the 
legislature. M. S. A. 645.16. What was the object to be attained by the Jaw? 
Presumably, it was the best interests of the patrons of the schools. This 
involves convenience, the furnishing of the bes t educational advantages, 
means of travel over good roads, the operat ion of school buses, and any 
other material factors bearing on the Question. If the consideration of these 
things brings the county board to the conclus ion that annexation to Dis
trict No.9 is to be desired, would it not be absurd to say that it must be 
annexed to District No. 46 even though no t in the public intet'est ? See 
M. S. A. 645.17. 

In U. S. v. Moniil. 3 17 U. S. 424, 432, W t! rcud : 

ii ••• A stutute, like other living o l'ganiisllls, J CI'ivcs s igni fi cance 
and sustenance from its environment, from which it cunnot be severed 
without being mutilated. Especially is t his true where the statute, like 
the one before us, is part of a legis lative process having a history and 
a purpose. The meaning of such a statute cannot be gained by con fining 
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inquiry within its four corners . Only the historic process of which such 
legislation is an incomplete fragment-that to which it gave ri se as well 
as that which gave ri se to it-can yield its true meaning.'" ... .. 

Before the section under considera tion was amended in 1953, it contained 
no except ion. Before amendment, it was cons idered that a school district 
must contain a s ingle t.ract of land, onc body, The 1953 amendment is t he 
outgrowth of recent legislation which has resulted in consolidation, reorgani
zation, di ssol ution of school di stricts and annexation of territory to districts. 
This process has resul ted in new problems arising therefrom. The overall 
legislative intent which promoted this new legislation was to improve the 
educational system in Minnesota. It has the ultimate object of affording to 
a ll children of school age equal opportunity to obtain the best education 
reasonably available. It is my opinion that in administer ing this law the 
county board should have t ha t ultimate object in mind. It should not stumble 
over a s ingle word. but it should keep in mind the ultimate goal to be attained 
a s expressed in the whole body of the school law which the legislature has 
written. 

With these things in mind, I reach the conclusion that. there being no 
common boundary between Dis tricts Nos . 32 and 46. they do not adjoin 
within the meaning of Section 122.03 and this section docs not prevent t he 
county board from annexing this territory to Consolidated District No.9. 
s hould the board decide that all of the people and the public interest will 
thereby be best se rved. 
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Cottonwood Count.y Attor ney. 
March 29, 1954. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-C 

Dissolution-Consolidation-After school dis trict is dissolved, it cannot be 
resurrected-Authority of Commissioner of Education-M. S. A. 122.19. 

Facts 

In proceedings under M. S. A. 122.28, the county board of Goodhue 
County has made an order dissolving School Districts Nos. 24, 27, 29, 93 
and 127 of Goodhue County. I assume that such order of dissolu tion was 
made pursuant to a pe t.ition signed by a majority of the res ident freeholders 
of each of the districts named, who were entitled to vote at school elections 
therein. The county superintendent docs not say how the county board 
acquired jurisdiction. As I understand the facts, such persons also petitioned 
(without statutory authority) that the territory embraced in all such dis
tricts s hould be annexed to School District No.4 of Wabasha County. 
After dissolving s ll ch districts, the county board of Goodhue County 
continued the hearing (I assume this means the hearing on the petitions 
to attach the territ.ory to School District No.4 aforesaid) until June 2, 1954. 
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The county superintendent of Wabasha County has (on April 12, 1954) 
submitted a plat for the consolidation of School Dis tricts Nos. 4, 90 and 94 
of Wabasha Counly, and Districts 24, 27, 29,93 and 127 of Goodhue County. 
to the commissioner of education for his approval preliminary to consoli
dation. See M. S. A. 122.19. 'rhis was done, as 1 unders tand, after the order 
of di ssolution aforesaid was madc. 

Questions 

1/1. May the Commiss ioner of Education approve the plat of the 
proposed consolidation which has been fil ed by the county superintendent 
of schools of Wabasha County under the circumstances mentioned 
above? 

"2. May the board of county commissioners of Goodhue County 
take action to rescind their earlier action on the di ssolution of Districts 
24, 27, 29, 93 and 127 of Goodhuc County s ince the Wubasba county 
commiss ioners havc delayed a decis ion on the dissolution-annexation 
of these districts? (The county superintendents feel that if the board 
of commissioners of Goodhue Coun ty could rescind their earlier action, 
it would clear the way for the consolidation procedure.)" 

Opin ion 

If the county s uperintendent has strictly complied with the requirements 
of M. S. A. 122.19 so that the commissioner of education has before him 
a plat for his approval, modification, ot' rejection, s tich commissioner may 
act as authorized. In this connection, 1 do not pass upon the sufficiency of 
the plat or the authority of the county supcl'intendent. since facts have no t 
been submitted s ufficient fol' the purpose. 

The second question s hould be submiLted to the county attorney. He 
is the advisor of the county board, But it may do no harm to suy that after 
several school districts have been dissolved by action of the county board, 
such board has no power to resurrect the dead districts, 
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Commissioner of Education, 
May 6, 1954. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

166-E-3 

Dissolu t ion-Petition-Freeholder-l\'1. S. A, 122.28, rela ting to dissolu t ion 
of districts, relates to a ll school districts-Owner of cemetery lot is a 
freeholder, if deed of conveyance to him conveys a n es tate of inher i. 
tance--Petition for dissolu tion may be s ig ncd by freeholde r before 
coun ty board acts the rcon irres pec til'e of the fact tha t signer p re· 
viously signed and then withdrew his na mc. 
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Questions 

1. "Ooe~ M. S. A. l22.28 apply to a n independent school di s trict 
w hich maintains a graded elementary and hisrh school a nd which was 
t' I'ca tcri unde r thl.' rcorg-aniza lion act ( M. S, A. 122.40R 122.57)? 

2. " Do persons who own ('clllctcry Jois in s tich a school distri ct 
and owning no other real estate in the school district but who do actually 
res ide in the school di s trict Qualify as r esident freeholder s for t he 
s tu tutory purposes of executing a petition to di sso lve a s provided in 
thi s section of the law? 

3. " Can a qualified resident f1'eehold el' who withdraws his nam e 
from a pe ti t ion to dissolve a schoo l di strict reinstate his name on :said 
pe tition prior La the time the Cou nty Board cons ide l's the pe tition on 
its me l'i ta if sa id freeholder executes in wr'iting a statement canceling 
or annu lling 01' withdl"Uwing hi s pr'eceding written s tate ment of wi th
drawal from the petition? 

4. "Does a person who owns only a life estate in real estate 
s ituuted in a school d is tl"ict qualify a s a f reeholde r' with in the meaning 
of Minn. St. 122.28 inasmuch as a life estate is not an inheritable interest 
in land?" 

Opinion 

I. The fil 's t question s hows t hat the di s trict involved is maintaining 
llchouJ; so, the firs t condit ion statcJ in Section 122.28 does not apply. The 
lung-uage ,j!:l llch di :; trict or any othe r' di s trict may be dissolved", .found in 
thi s sec tion is not ambiguous. There is nothing f Ol" cons truc tion. I t mus t be 
r'eud a ll it is. The Icgislatul'c hns, in effec t, said that th is pl'ovis ion upplies 
to eve ry school di stric l. 

However, you r attention is called to the case of Bricelyn School Dis 
tri ct No. 132 v. Board of County Commissioners, 55 N . W. 2d 597. In that 
ca se the S upre me Court held that M. S. 1949, Section 122.05 does not 
authorize the freeholders therein designated to petition the county commis
sionc rs to make a school di strict of a portion of the r eorganized sch ool 
distl'ict the re involved. A question as to whether tha t court would take 
the same pos ition w ith r ef e rence to M. S. 1949, Section 122.28, cannot be 
answc red with ce r tai n ty. However, the fac t situations e xisting unde r Hnd 
t he powe r's g ranted by Section 122.05 and Section 122.28 are d ifferent. 
Sectio n 122,05 may, U ~ the court says in the above entitled case, permit 
"all or parts of a l'co l'ganized school dis trict to be withdrawn so as to form 
11. new di s trict upon the petition of a dissident minority within thc reorganized 
di stri ct and upon tho affirmative vote of a majority of the county board." 
To prevent "fl'eezing" all land in s uch di strict, the court s ugges ts that 
M. S. 122.15 may be applied. Section 122.28 requires the petition to be 
s ig ned by a majority of the res ident freeholders of the di stri ct who may be 
enti t led to vote thereon, t he reby overcoming the "dissident minority" objec
tio n to Section 122.05. Section 122.28 authorizes a petition for the dissolution 
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of the entire reorganized district, and, if s uch dissolution pet ition should 
be construed as inapplicable to such reorganized district, there appears to be 
no statutory authority for resident freeholders to petit ion therefor. 

The facts under consideration and those involved in the Bricelyn 
School District case appear to warrant diffe rent. conclus ions in the event 
a petition under Section 122.28 becomes involved in litigation, but it is 
impossible for this office to predict with definiten ess what pos ition the 
Supreme Court wou ld take if it is required to pass upon the question here 
considered. 

The Attorney General docs not consider that he s hould hold thut 
Section 122.28 is inapplicable to the dis tricts reorganized under the school 
reorganization act. Until the Supreme Court so holds, it is our opinion that 
res ident freeholders have the right to petition the county board as is 
authorized under Section 122.28. 

2. In M. S. A. 500.05, it is provided that estates of inheritance shall 
be denominated estates of freehold . The purpose for which land is used 
does not determine the nature of the es tate of the owner . The conveyance 
to the owner mus t be examined to determine the nature of the es tate con~ 
veyed. M. S. A. 306.09 provides that after the filing of the map provided 
in Section 306.05, the trus tees of a cemetery association may sell and convey 
lots . Every conveyance of such lots shall be expressly for budal PUI'poses 
and no other. Still, the estate conveyed is an estate of inheritance. See 
M. S. A. 306.15 (2) . Such owner is a freeholder and, according to the con~ 
ditions of Section 122.28, an eligible pe titioner . We are not concerned in 
this opinion whether the legislature made a propel' class ification of peti
tioners . 

3. It is the fact that the person who s igns the petition is a resident 
freeholder of the district which qualifies him to sign. It is no t the fact that 
he never changes his mind which qualifies him . When he has s igned the 
petition and then withdraws his name, he is s till a resident freeholder , 
a changeable one, indeed, but he is still an eligible signer until s uch t ime 
a s the county board has acted on the petition. 

4. An estate for Hfe is an estate of freehold. M. S. A. 500.05. Con~ 
sequently, the fourth ques tion requires an affirmative answer. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

Attorney for School District , Worthington, Minnesota. 
May 12, 1953. 166-E-3 
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35 
Board members-Contracb;-Finuncial interest prohibited-M. S. A. 471.87-

unless excepted by Section 471.88-W herc contract is made in good faith 
and without collusion but contrary to statut.ory requirement recovery 
may be had for benefits act.ually rcceived-Kotschevar v. Township of 
North Fork, 229 Minn. 234,39 N. W. (2d) 107 followed. 

Facts 

"On May 18. 1953, Eveleth Independent School District No. 39 
ordered from its local newspaper, the Eveleth News-Clarion, five hundred 
teacher application blanks. On May 26th an order for five hundred junior 
college commencement programs was made from the same newspaper 
and on May 27th a final order of twelve hundred high school commence
ment programs was ordered from the Eveleth News-Clarion. The bill for 
these orders was in the amounts of $46.50, $34.25 and $53.25 respectively 
making a total of $134.00. The orders were placed by the superin
tendent's office of the school district and delivery was duly made and 
the items utilized by the school district. 

"When the bill s were pl'csen t cd for payment, a s attorney for the 
school dis trict, I refused to approve theil' legality in view of the fact 
that J . 0 ., Chairman of the Eveleth School Board, was at the time 
the items were supplied al so one of the owners of the newspaper from 
which the s upplies were ordered. Furthermore, there were other sources 
in the district which could furnish these commodities. When the bills 
were presented for puyment the school board refused payment. 

"Now that the commodities have been delivered and utilized by 
the school district the ques tion arises as to whether the school district 
can compensate Mr. O. for these items on a 'reasonable value' basis." 

Question 

May the district pay the newspaper for the commodities above enumera
ted, which have been delivered to and utili zed by the district, on the basis of 
the reasonable va lue of the benefits which the district has r eceived? 

Opinion 

From the fucts it appears that during t he time when the above enumera
ted commodities were purchased by the school district from the newspaper 
a member of the school board was a part owner of the n ewspaper. In these 
circumstances s uch board member had a personal financial interest therein , 
and the purchases made by the di s trict he re cons idered were prohibited 
by statute. M. S. A. Section 471.87. Such purchases are not within the 
exceptions as provided in Section 471.88. 

In the absence of fraud or collus ion, or a concerted purpose between 
the members of the school board and the newspaper to intentionally evade 
or violate the law in connection with the purchase of the commodities above 
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referred to, we arc of the opinion that the school board may pay the news
paper the value of the benefits which it has actually r eceived a s the result 
of the commodities received from the newspaper and appropriated for the 
use and benefit of the school dist rict. See Kotschevar v. Township oC North 
Fork, 229 Minn. 234, 39 N. W. (2d) 107, and cases therein cited. 

36 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Department of Education. 
August 19, 1953. 90-C-8 

Board members-Resignation-All members of board-Oath of office
Vacancies-How fi1led-M. S. A. 124.13, 125.03, 358.05, State Const. 
Art. 5, Sec. 8. 

Questions 

"1. What happens if the school board of a district res igns and no 
person will accept the posit ion if elected 01' appointed or refuses to 
qualify? 

412. What will be done to provide educational services and facilities 
in a district which has no school board 1" 

Opinion 

'When a school board member is elected, the law requires that he fil e 
an acceptance of the office and his official oath. M. S. A. 124.13. Section 
358.05 requires that he take and subscribe the oath defined in the constitution, 
Art. V, Sec. 8. That oath states that the officer will HSUppOl't the Con
stitution of the United States and of this State, and faithfully discharge 
the duties of his office to the best of his judgment and ability." 

The board cannot and does not res ign. I t is a continuing agency of 
the state. A member can resign. Thereupon the members remaining, acting 
as a board, fill the vacancy. Section 125.03. 

Whoever raised this question mus t have been under the apparent 
misapprehension that a school board in a district without a secondary school 
has a duty to find a secondary school which will furnish instruction to its 
resident pupils. See opinion of Attorney General to you, dated May 10, 
1954, file No. 180-0, which reaches a conclusion to the contrary. Perhaps the 
members of the board, upon being informed that they have no such duty, 
will not care to resign. 

Commissioner of Education. 
May 10, 1954. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

161-A-22 
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37 
Finances-Bonded indebtedness-Payment-Con80lidated district-Neither 

one mill tax nor school aids may be used to pay bonded indebtedness of 
part of District. 

Facts 

UThe original Balaton Independent School District No. 46 was 
composed primarily of the land area included in the Village of Balaton. 
The district at that time voted on selling its bonds for the purpose of 
the erection of a school building. There is $30,000 left to be paid on 
such bond issue. Aiter the bonds had been sold and the monies received 
the Balalon Diatl'iet was enlarged by some rural districts merging 
with the original Balaton Distt'ict. We have no record as to when these 
mergers occurred but we Bre informed that such mergers occurred after 
the bonds had been issued. Therefore, the old or the original portion 
of District No. 46 has been carrying the tax levy for the retirement of 
the bond issue. 

" The Balaton School Board is anxious to retire the indebtedness 
at the earliest possible date and has submitted questions as to the 
legaJity of using some of the funds which are being received from 
various tax SOllrces. The questions which have been submitted are as 
follows:" 

Question 

"I. May the receipts from the one mill tax be used for the purpose 
of retiring the indebtedness 1" 

Opinion 

M. S. 1949, Section 127.02 reads as follows: 

"The county auditor shall extend upon the tax lists of the county, 
in the same manner as district school taxes are extended, a tax of one 
mill on the dollar of the taxable property in each district, to be known 
as the county school tax, and be credited to the school district in which 
the property taxed is situated." 

The purpose of this one mill tax is for the benefit of the entire school 
district but not merely for the part thereof that is subject to a bonded 
indebtedness. It is therefore our opinion that the receipts from the one mill 
tax cannot be used for the purpose of retiring the bonded indebtedness of 
the original Balaton Independent School District No. 46. 

Questions 

"2. May the income tax prorated for the pupils that reside within 
the old district 46 which incurred the indebtedness be used for debt 
retirement? 
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"3. May the apportionment received by this district for the pupils 
that res ide in the old portion of District 46 be llsed for retiring the 
CUfl'cnt indebtedness 1 

"4. May the $20 of the tuition charge as specified in Laws 1968, 
Chapter 756, Section 5, Subdivision 6, be used to apply on the indebted
ness which exis ts against the old District 461" 

Opinion 

M. S. 1949, Section 128.06 states the purposes for which State aid from 
the special state aid fund and any other money set apart for use with the 
s pecial state aid fund shall be used. Neither does this nor any other 
s tatutory provis ion 8uthol'i-I.:e the use of state aid or related funds for the 
pnymenL of the bonded indebtedness of a part of the school di strict to 
which a ny s tate a id is g iven. It is therefore our opinion that the state 
aids enumerated in questions 2, 3 and 4 may not be used for paying the 
bonded indebtedness of the original Balaton Independent School District 
No. 46. We also call to your attention that the tax for the payment of the 
bonds in question has a lt'eady been levied under the provisions of Section 
475.61, as amended. 
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IRVING M. FRISCH, 
Special Assistant A ttorney General. 

Commissioner of Education. 
December 14, ]953. 166-F-4 

Finances-Funds-Loans-Special election-Authority oC district under law 
to borrow moneys for "acquisition, betterment, furnishing and equipping 
of a new schoolhouse" construed as authority to acquire new site for 
construction of schoolhouse--Opinions inconsistent therewith based on 
law in effect prior to L. 19,19, C. 682 supefl:leded-M. S. 1949, Section 
475.61, Subds. 2, 7, 8; Section 475.62, Subd. 5. 

Facts 

"The School Board of Independent Consolidated School District 
No. 24 of Blue Earth County, Minnesota, on the 9th day of July, 1952, 
passed a resolu tion, part of which is a s follows: 

.. 'It is necessary and expedient for this School District to borrow 
monies in an amount not exceeding $140,000.00, which will not increase 
its indebtedness beyond the limit fixed by law, by issuing its school 
bonds for the purpose of the acquisition, betterment and equipping of 
a new schoolhouse.' 
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"On the 22nd day of Jul y. 1952, a s pecial e lection was held for the 
purpose of voting whe ther or not t he dist rict s hould borrow the money 
a s s ta ted in the resolut ion. The e lection was held after the p roper pre
liminary steps had been taken. The notice f or the s pecial election and 
the ballot itself s ta led that t he pur pose of said money was for the 
acquisit ion, betterment, f urn is h ing and equipping of a new schoolhouse. 
Nothing was said a s to acqu ir ing a new site . The bond issue was 
carried." 

Ques tion 

Whether or not the langua ge acquis it ion, be tte rment, furnishing and 
equipping of a new schoolhouse is s ufficient to authorize a school board to 
select a new site for the school ol he l' t han the s ile of the present school, 
for the purpose of constructing a new ~c hoolhouse thereon. 

Ol)in ion 

Unless otherwise stated, t he .stnt utory sec tions he reinafter cited are 
those of Minnesota S tatutes 19<19. 

From t he wording of the resohl t ion by t he School Board of Independent 
Consolidated School Dis t rict No. 24 and by rea son of the notice of the 
special elec tion and the question on the ballot, 1 assume t hat the p roceedings 
for the issuance of bonds were ins t it uted unde r Sections 475.51-475.75 and 
were duly commenced by the r esolu tion "equired by Section 475.57. 

For the purpose of above cited sect ions , Sect ion 475.51, Subd. 2, provides 
that U 'Municipality' means a ••• school dis tri ct." Subd. 7 of that s ec
tion contains t he foll owing: jj ' Acquisit ion' includes purchase, condemnation, 
cons truction, a nd acquis iLion of necessury land , ea sements, buildings, struc
tures , machinery or equipment." S ubd. 8 the reof provides : U 'Betterment' 
includes r econstruction, extension, improvement, r epai,·, r emodel ing, light
ing, equipp ing , and furnis hing ." 

Section 475.52, Subd. 5, au t hori zes a ny school d is ll'ict to Hissue bonds 
rOt· the acqu is ition a nd bet termen t of schoolhouses· • • . " 

The school board resolu tion above r eferred to, as well a s the question 
submitted to the vo te rs, sta ted that among t he purposes of the proposed 
loan were the "acquisit ion and bettermen t" of a new schoolhouse. Under 
the defini t ion of "acqu isition" in Section 475.51, acquisition of land is 
included, and under t he defini tion of Hbetterment" in that section are 
included, among other matter s, "equ ipping and f urnishing." 

By reason of the authority grunted a school di stri ct in Section 476.52, 
Subd, 6, to issue bonds f or the acquisition and bette rment of schoolhouses 
and the definition of s uch words in Section 475.51, I am of the opinion 
that the special election held on J uly 22, 1952, au thorized Independent 
Consolidated School District No, 24 to borrow $140,000 ufor the acquisition, 
betterment , furnishing and equ ipping of a new schoolhouse" and thereby 
also authorized the school board of that school di strict to acquire a new 
s ite for the purpose of constructing a new schoolhouse thereon. 
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Opinions of thi s office written pdor to the enactment of L. 1949, C. 682 
(coded as Sections 475 .51-475.75) and based on the law in effect before 
the passage of such chap t.e l' al'C, of course, s uperseded by t he above cited 
sections of M. S. 1040, in !;o ful' as such opi ni ons are incons istent thCl'cwith. 

39 

Blue Earth County A t torney. 
July 7, 1953. 

,). A. A. BURNQU IST, 
Attorney General. 

159- A-5 

High school areas-How form ed and changed-Trans portation aid-M. S. A. 
120.11, subd. 3. 

Facts 

"In June, 1053, t.he Board of Educntion of the Spring Valley Dis- . 
ll'ic t 112 notified common school d is t ricts located wi thin t he Spl'jng 
Vall ey High School H l 'en that they would not accept any nonresident 
high school pupil fo r the yea)' begi nn ing September I, 1953, until the 
common school di s tl'icts which had previously been sending their high 
school students to pring Valley indi('uted thei r desire to con!'lolidate 
with District 112 of Spring Valley by .J uly 1. ]953. 

"The State Bom'd of Education allocates not to exceed $48.00 per 
year per high school pu pil for trans por tation aid. In addition thereto 
the County Boal'd of Commi ss ioners levies and allocates no t to exceed 
one-half of the foregoing amoun t pe t· h igh school pupiJ for t ransporta
tion aid." 

On July 9, 1953, the board in Independent School District No. 112 
rescinded a r esolu tion mloptcd J une 3, 1953, t'cst t'i cti ng registration of non
resident pupils at the Spring Valley schools. 

On August 12, 1953, a number of persons calling themselves " the 
c itizens committee" advised the directol' of rural education in the depart
ment of education tha t they I'ecom memled thut until May 1, 1954, no change 
be made in the now des ig nated hig h sc hool area in which is s ituated the 
village of Spring Va lley. The departmen t of education has received a protes t 
in behalf of the bus inessmcn in Spring Valley agains t a build ing pt'ogram 
in Spring Valley which will rcsult in inc rcasing t he tax burden. 

On August 12, 1953, the chairman and cle l'k of District No. 112 wrote the 
director, reviewing the history of the situation under considera t ion, stating 
that the board had resolved that no nonres ident pupils would be accepted 
at the Spring Valley schools in the ycar 1953-1954 unless the district 
signified its intention Lo join a consolidated district with the Spring Valley 
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district and that ten days was given to s ignify this intent, which was later 
extended to July 1 so that action could be taken at the annual school 
meeting. 

The department of education has al so called attention to a manual for 
Ungraded Elementary Schools, published in August, 1942. The publication 
appears to contain regulations not limited to ungraded elementary schools, 
as , for example, regulations on t he s ubjec t of high school areas . See pages 
30. 31. I will not sct forth these regulations for the reasons hereinafter 
stated. 

Quest.ions 

1. "By such action would the Board of Education of School Dis
trict 11 2 of Spring Valley relinquish the common school districts 
involved as part of their high school area? 

2. " If s uch action resulted in s uch common school districts being 
released from t he high school area of School Dis trict 112 of Spring 
Valley, would it require such common school districts to petition for 
reentry into such hig h school area in ordcr to again become a part 
thereof? 

3, "Assum ing that the Stale Board of Education has the right to 
withhold the transportation aid allocatcd by them from state funds, 
does the State Board of Education also have the right to withhold 
the additional transportation a id levied and allocatcd by t he County 
Board of Commissioners?" 

Opinion 

No one involved seems to have considered M, S, 1949, 120,11 , subd. 3, 
A high school area must contain one class ified public high school. 

It is the right of a school district, upon a vote of its board, to be assigned 
by the state board of education to the area of any adjoining or nearby 
district containing a classified high school, if the latter, by a vote of its 
board, is willing to have such district assigned to its area. This is subject 
to the qualification that the voters of the district set into a high school 
area, by its board, may call a special election to decide which high school 
arca they desire to joi n, with a limitation as to tmnsportation aid. 

The reason that 1 do not quote herein the regulations of the state board 
of education on this subject is that this statute seems to meet the situation 
that we have under consideration and if the school board in any particular 
district wishes to have that district set over into an adjoining or 11eal'by 
district. under the sta tute mentioned, it may proceed to accomplish that end. 
The state board of education must follow the law. 

It is my opinion that your first question should be an !:i wcl'ed in the 
negativc. The action taken by the school di strict in the first in!:itnnce was 
subsequently vacated by the boaI'd itself and has no beal'ing upon the 
question here considered. 
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The answer to youI' first ques tion renders an answer to your second 
fJues tion unnecessary. 

Stat.uto ry procedure is a s lIfHc ienl guide t.o lhe people in formin g these 
high school areas according In lhe wis hes of the people. You wi ll observe 
in the section and s ubdivis ion cited lhe only provision in respect to trans
portation aid is thHl the aid is limited. There is no Ruthority for withholding 
it. 

If these people will proceed in accordance with the statute, there should 
be no difficulty in meeting the wishes of t he majority. 

40 

Pi ll mol'c Cou nty A Horney. 
August 20, "195:1. 

CHARLES E. H OUSTON, 
Assistant Attorney General. 

Hig h school a reas-How form ed and changed-Tn.ns portation-Bus route in 
certain circums tances may pass through another high school area
Significance of high school area committee cO l1 sidered-M, S. A. 120.11 , 
subd. 3. 

Facts 

41PUl'SUUlli Lo Section 120.11, s ubd. 3, the State Boanl of Education 
for mul ated cerlain ru les and regulations relative to high school a reas, 
which arc contained in n publica lion of the Department of Education 
dated AugusL,1942, cnLiUed 'Manual fol' Un-Graded E lementary Schools.' 
Reference is made to page 33 of said Manual, particularly section 
3- Petitions , s ubdiv is ion e (1) which reads as fo llows: 

'That the territory to be transferred shall be adjOining the high 
school area to which such territory is to be assigned.' 

"For years the Committee has a ssumed that all high school areas 
mus t be contiguous, so that when a Common School District petitions 
for transf el' from one high school area to another, it must necessarily 
border t he high school aI'en to which it is to be transferred, The 
Wabas ha County Committee has now for consideration three petitions 
fol' transfer of di s tricts from one area to another that do not meet the 
'contiguous area' I'equirement, The petitioners contend that the regula
tion a.s ol'iginalJy pl'omulgated by the State Board was unreasonable 
and invalid. They further contend that the adoption of Chapter 744, 
laws of 1953 nullify the 'contiguous area' t heory. 

"Buses from high school area 'A' pass through hig h school area 
'B' in order to reach the school of area ' A', Of course the bus picks 
Ul' no children in a l'ea 'B' . It is con tended by one group that this is 
illegal. 
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"A meeting of the Wabasha County High School Area Committee 
was held last evening after due notice to lhe area committee, but without 
nolice to the petitioning dish'iets or wi thout notice to opposition groups. 
Howevcl', many of the petitioning dish'iets wm'e represented by one or 
more of t hei r board members and some opposit ion groups attended 
and were heard. However, some districts were not represented at the 
meeting at all. The Board resolved to recommend a transfer of most 
of the petitioning district s. The oppos it ion contend that such action 
is a nullity in that no notice was given t.o the parties-in-interest." 

Q uest.ions 

I . Mus t all tel'ritol'Y embmccd in a high school area be contiguous? 
~. Muy a school bus t ravel a rou te through a portion of another 

di8lrict. 01' districts out8ide the high school arca of the school to which 
pupil8 ul'e carded? 

3. What is the effect of the J'esolulion of the boul'd mentioned in the 
las t above paragraph of facts " 

Opinion 

Opinion dated August 20, 1953, answers first ques tion in the negative. 
M. S. A. 120.11, subd. 3, which relates to hig h school areas, enables the 

school di s trict itself to determine the high school area in which it shall be 
situated wi thin the limitations there s ta ted. The high school area within 
which the district will be situated after the proposed change must (1) adjoin, 
U J' be (~) nearby. If it is a nearby distr'ict bu t not adjoini ng the area as once 
composed and pupils are tl'anspol'ted by bus f rom their place of residence 
outside t he original area to the class ified public school in the area, it would 
be necessa ry to tl'avel through a portion of another area. To deny t he r ight 
of the dis tl'ict to l'oute the bus through the other area would be to deny 
the d ist l'ict the right to transport the pupils and, in view of ex isting law, 
thi s right may not be denied. Accordingly, the second question requires an 
affirmative answer. 

As stated in opinion No. 39 of this J'eport. the stu te bom'd of education 
has prollluigated a manual for ungntdcd clemenlu ry schools bearing date of 
August, 1942. Thcre is a considerable amount of materia l therein on pages 
:.W·;H relating to high school areas, county adviso ry committee, procedure 
before that comm ittee and before the state board of education in r espect to 
these s ubjects. It goes without saying t hat in so fuJ' as a ny of these rules 
a re inconsistent with s tatute, the statute controls. Much of the material men
tioned is of legis lative natm'e and not wilhhl lhe s tatute. There is no 
sugges tion of s ll ch rules in the statute rela ti ng to hig h school areas that 
the set·up found in this manual is to a pply. The s tuie board of education 
cannot. divest itself of aut.hori ty and t ransfer that authority to another 
body of its own creatioll . 

I preslJme that the Wabas ha County High School Area Advisory Com· 
tlIit.tee was established under cla im of authority g l'owing out of t hese 
regu lations. BLlt ally pCJ'son interested in the s itua t ion here considered has 
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the r ight to avail himself of the s tatutory procedure and in so far as the 
rules are in derogation thereof we mus t disregard the rules. Any action 
taken by this advisory comm ittee could not be morc than advisory and 
the law gives it no more dignity than the advice from the humblest taxpayer 
in the district, providing his advice is based on facts . I would consider the 
action of the advisory commiltee of no more consequence than the advice of 
any other voluntary organizati<?n not existing under authority of statute. 
So, I would consider the resolu tion as com ing from the people who adopted 
it but having no official sig nificance. 

41 

Wabasha County Attorney. 
August 21, 1953. 

CHARLES E. HOUSTON, 
Assistant Attorney Gencral. 

161-B-5 

Officers and employees-Veterans Preference-Act does not apply Lo a trans
fer of a person from one )los ition to another in a school district-Act 
does apply in filling the )lOs ition of janitor-engineer and a qualified 
veteran should be appointed ahead of any Qualified non-veteran-'Vhere 
school distric t contains more than onc school at differcnt places all 
veteran applicants applying for a vacant pos ition at any school within 
the district are entitled ( 0 equal preference pro,'iding s uch applicants 
have res ided in the dis trict fi"e years prior to the filing of their applica
tions. 

Facts 

The City of Tower and the min ing location of Soudan are both within 
School District No. 9. There is a school house at each place. 

To fill the head janitor-engineer position at the Tower school, the school 
district transferred the head janitor-engineer from the Soudan school. It 
then promoted the second jani tor-engineer at the Soudan school to the head 
janitor-engineer at that place. There s t ill r emains a vacancy in t he janitor
engineer force at the Soudan school. 

Questions 

1. Was the school di s t.rict authorized to transfer the head janitor
engineer from thc Soudan school to fill n vacancy in the position of head 
janitor-engineer at thc Tower school '! 

2. Was the school district authorized to promot.e the second janitor
engineer at Soudan to the head janitor-eng ineer position at Tower without 
considering applications for such position which had been fi1ed by war 
veterans '! 
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3. I n filling the existing vacancy in the janitor-engineer force at 
Soudan, is a war veteran applicant living in Soudan entitled to any different 
preference from a war veteran applicant residing at Tower? 

Opinion 

We answer the questions in the order in which they 81'C sta ted. 

Question 1. This ques tion is answered in the affirmative. 

From the information contained in your letter we necessarily assume 
that the pos itions of head janitor-engineer at Soudan and at Towel' are of 
the same dasg and that the transfer of the head janitor-engineer from 
Soudan to Towel' involved no promotiol) and was merely a l'cassignment of 
a member of the school di strict staff. 

On the bas is of the information contained in YOUI' Jetter and the faeLs 
which we have necessarily assumed, we are unaware of any statutory 
provis ion prohibiting the school district from making the transfer, The 
Veterans Preference Law, M, S, A, Sections 197.45 et seq, relates to 
appointments, employment and promotions of war veterans in the public 
service, It does not relate to transfers under the facts di scussed herein and 
therefore this law has no application to the transfer of the head janitor
engineer from Soudan to Tower, 

Question 2, We assume, as did your inquiry, that the position of head 
janitor-engineer at the Soudan school is wi thin the purview of the Veterans 
Preference Law, there being no facts contained in your letter indicating 
the contrary. When a vacancy occul'I'ed in this position, a qual ified veteran 
applying for such appointment was entitled to the appointment a s against 
a non-veteran applying fOl' the same. See M. S. A., Section 197.45, s ubd, 2, 
reading in part as follow s: 

" That in every public departmont and upon all public works in t he 
s tate of Minnesota and the counties, cities, towns, villages, school dis
tricts, a nd all other political subdivisions and agencies thereof, honorably 
discharged veterans shall be entitled to pl'eference in appoint-menlo;, 
employ ment and promotion over other app licants thereror, .. . .. 

See also State ex reI. Meehan v. Empie. 164 Minn. 14, 204 N. W. 572, and 
the other cases annotated under M, S, A. Sect ion 197.45. 

J( there were W81' veteran applicants for the position of head janitor
engineer at Soudan, those applications s hould have been co ns idered by the 
school district before filling the pos ition, We therefore answel' yoU!' second 
question in the negative, Howevel', in ex press ing this view, we express no 
opinions on Lhe right~ of anyone hc('ulise of the fact thuL the pos ition has 
a lready been filled. 

Question 3. 1\1.. , A. Section 197.45, Subd ivis ion I, dcflllCS war "vet
erun" under the Veterans Pl'efcl'cncc Law. It "cuds in pUl·t as follows : 

"The word 'veteran' as used in this section and Section 197.46 means 
any man 01' woman honorab ly discharged from the urmy, navy, marine 
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corps, ••• in the ••• World War • • • who is a ci ti zen of t he 
United States, and has been a resident of the state of Minnesota and of 
the county. city , town, village, school di strict, or politica l s ubdivision 
thereof to which application is made for five years immediately preced
ing his application, ••• " 

From your le tter we assume t.hat there are war veterans as defined in 
the foregoing statutory provis ion applying for the pos ition vncant in the 
janitor-engineer force at the Soudan school and t hat such appl icants have 
resided in the S tate of Minnesota and School District No.9 for five years 
immediately preceding the filing of their applica tions for employment. Under 
such circumstances, the war vetera n applicant who res ides in Soudan and the 
war veteran applicant who lives in Towel' are entitlcd to the same prefe rence 
under the Veterans Prefe.'cnee Law. The school di st.rict is required by law 
to appoint a war veteran applicant to fill the vacancy if he is qualified to 
perform the duties of t he posit ion, If two war veteran applicants equally 
qualified - one from Towel' and the other I "om Soudan - apply for t he 
pos ition, the school di s trict may appoint ei ther, Such a qualified war vete l'Un 
applicant must be appointed ahead of n non-veteran applicant. 

42 

Your third inquiry is therefore answered in the negative, 

Department of Education, 
January 15, 1954 , 

JOSEPH J . BRIGHT, 
Assis tant Attorney Genera l. 

85-F' 

l'roperty - Athletic field - Leasing - May permit lease of a thletic field to 
various organizations providing that lease does not interfere with recre
ational program - Beer may not be sold upon licensed I)rern ises, 

Facts 

The Council of t he Village of Foley has tJ'unsf el'l'ed to Independent 
School Dis trict No, 45 of Foley an ath letic fi eld in the village limits which 
has been used in the past by the school, the town baseball team, the spor ts
men club and by others, and it is expected tha t (he schoo l will continue to 
rent out this field , which has nig ht lig hts and a baseball fence, to others. 

ques tion 

May the school d istrict r~n t out these grounds to othe.' organizations 
for baseball games, s portsmen's picni(·s. etc , ? 

Ans wer 

In a ll opinion of this ollice dated Muy I, 1947, I"i lt! 'l G~-C-8 , it was held 
that a village may, under certain conditions, lease t he use of a park to t hird 
persons if its use would no t interfere with t he reasonable IlUblic use of t he 
park. 
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The same principle holds in the case of an athletic field owned by a school 
district. I t may lease the athletic fi eld to various organizations for baseball 
games and other events, providing such lease does not interfere with the 
recreational program of the school district. 

Question 

May these organizations, if licensed to do so, se ll beel' on these ath letic 
grounds? 

AlIsw('r 

There is no authorization in law fol' any school di strict to permit the 
sale of either intoxicating liquor a i ' nonintoxicating malt Jiquor on grounds 
used by it for recreational purposes. 

43 

IRVING M. FR[SCH, 
Special Ass istant Attorney General. 

Attorney for Independent School Dis trict No. 45 of Foley. 
September 15, 1953. 

622-B 
217-F-l 

Property - Schoolhouse s ite - Sale or trade - Acquisition - Authority of 
board in consolidated district - Bond issue - Use of funds - M. S. A . 
125.06, subd. 2; 125.09, subd. 1. 

Faels 

"A number of school districts were consolidated with Independent 
Consolidated School District No. 24, Blue Earth County, under M. S. 
122.18 with the order of consolidation issued April 3, 1952 by the County 
Superintendent of Schools. All of the rural school dis tricts had closed 
their schoo1s several years prior to the consoJidation and a1l s tudents 
were housed both prior to and after the consolidation in the school house 
of Independent Consolidated School District No. 24 at Vernon Center, 
the said school house being located on a foul' and one-third acre site in 
the incorporated Village of Vernon Cente l', 

"On July 22, 1952, the school board s ubmitted u bond issue of 
$140,000 to the people of the di strict, which carried by a s ubstantial 
majority, 

"On August. 2a, 1952, t.he school board s ubmit.tt::u t.ht:: question of 
purchas ing a new s ite west of the village to the people, This proposal 
was rejected by n vote of 91 vot.ing yes and 164 voting '11o, 

liOn January 19, 1953, the school board submitted the ques tion of 8. 

second new s ite northeas t of the village. This proposal was rejected by 
a vote of 110 yes and 171 no. 
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" In F ebruary, 1953, Tom Champlin, Attorney for Independent Con
solidated School District No. 24 received an opinion from the Attorney 
General f' tating that the school board had a righ t t.o l'cle<:t a s itt'. 

"On March 21, 1953, the school board s ubmitted La the people the 
question of a third new s ile northwest of t he vi llage. This proposal was 
rejected by a vole of 94 yes and 243 no. 

"On July 7, 1953, the Attorney Genera l issued an opinion to Carl 
W. Peterson, County Attorney of Blue Earth County, which stated that 
the school board had the authority to a cqui re a new s ite. 

"On December 5, 1953, the school board submi t ted to the people the 
ques tion of a new s ite for the fOUl,tlt time. This proposa l was I'ejected 
by a vote of 100 yes and 175 no. 

"Priol' to the e lec tion the school board promised the people at u 
public meeting that they would proceed to bui ld the new school house 
on the site favored by the majority of the voters , 

" Shortly after the December 5, 1953 election, a group of voter s pre
sented a petition to thc school bORrd on which they stated were sig na
tures of t he majori ty of the votc rs of Independen t Consolidated School 
Dis trict No, 24. Wi th this in mind, the school boaI'd, on February 6, 1954, 
passed a resolution to acquire the nOl·thenst s ite, which was t he same 
site voted on by t he people on J anuary 19, 1953, 

uThe ownCl' has agreed to sell t he site mentioned in the above para
gl'aph to the school di stl'ict for $3,500, with t he s tipulation that if the 
school disll' ict sells the old s ite fol' morc than $3,500, thc pl'esent ownel' 
s hall I'c('eive the alllolin t above $:l,500 up to and illC'l uding $!'i.OOO," 

l-lut!st iull I 

" Does the school board have the authority to acquil'c a new s ite for 
the school building notwithstanding the votes of the people?" 

Opinion 

As s tated in a previous opi nion dated February 5, 1953 (622-i -ll), the 
school board of the d is tric t in ques tion was said to have the power to acquire 
by purchase 01' condemnation a school s ite withou t the vote of the people. 
The opinion holds that s uch authority exisls by I'eason of M, S, A, 125,09, 
s ubd, 1, which reads, in pur t, as foll ows : 

" ••• the board in a consolida ted school dis trict is au t horized to 
••• locate and acquire s ites of not less than two acres and erect neces
sary and s uitable bui ldings thereon, includi ng a suitable dwelling for 
teachers, when money therefor has been voted by t he district, They s hall 
submit to the commiss ioner of educat.ion a plat of the school g t'ounds, 
indicating the sile of the Pl'oposed buildings, plans, and s pecifications 
for the school building and ils equipment. nnd the equipment of the 
premises," 
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On July 7, 1953, in an opinion (1 59-A -5) in answer to an inquiry as to 
whethe r the vote in an election held on July 22, 1952, in favor of authorizing 
a bond issue for $ l40,OOO for the pUl'ro~c of t.he acquisit.ion, betterment, fur
nis hing, a nd equ ipping of H new school house was "sufficient. to authorize a 
school board to select a new s ite [or ••• t he purpose of constructing a new 
schoolhouse t.hereon," i t wns hclrt t hn t.. by lhf' provisions of M. S. A ., C. 475, 
the school board wa~ authorized by the vote on the bond issue for the pur
poses stated in the ll llcstion s ubmitted to t.h e people to acquire a new site. 

If the board had purchased a new location wi thout submitting sites to 
a vote by the electors, it is my opinion that the validity of such acquisition 
by the boaI'd could not have been questioned. Howeve,·, the board has sub
mi tted three diffe rent loca tions to be passed upon by the vo ter s of the dis trict. 
All of these proposed s ites have been rejected, and on December 5, 1953, 
anothe r· ques tion was submitted to the electors oC the distri ct . On the ballo t 
then used was printed the following : 

"ShaH the School Board of Consolidated School Distr ict No. 24 of 
Bl ue Earth County, Minnesota, acquire a new s ite on which to build the 
new school building for the dis trict? 

YE S 0 
NO 0" 

The " INSTRUCTIONS TO VOTERS" printed on the ba llot were a s fo llows : 

"If you des ire to vote in favor of acquiring a new s ite fol' the new 
bu ilding, mark a c ross (X) opposite the wo,·d 'YES.' If you des ire to 
huvc t.he new bui lding locatcd on t.he pl'esent (old) s ite , mal'k a C t·os~ (X) 
in the SqUll ' ·C oPPo!i itc t.hc word ' NO'." 

On the IJlIcstion so s ubm itted, t.h e e1eelors voted 100 Jo,· u new s it.e and 175 
for t.he old s ite. 

If t he submiss ion of the fou r ditfe,'ent questions to the people constitutes 
a legal procedut·e and t.he vote of the elector s of the dis trict is controlling, 
t.he board had no authority on a later p e tition of the voters , without an elec
tio n, to se lect on F ebruary 6, 1954, a s ite previously rejected in the election 
held on J anuary 19, 1953, or to proceed to purchase a new site in violation 
of the election res ult on December 5, 1953, which obv ious ly was in favor of 
t he cons t'·lIct.ion of a new school building on the old s ite. 

M. S. A. 125.06, s ubd. 2, au thori zes se lection of a new site by a school 
boa ,·d when empowered to do so by the voters at a regular meeting 0 1' elec tion 
0 1· at a special meeting ca lled for that purpose. M. S . A . 125.09, s ubd. 1, 
above quoted, uUlhorizes the board of 8. consolidated school district to " locate 
and acquire s ites of not less than two acres and crect necessa ry and suitable 
buildings thereon, including a suitable dwelling for teach er s, when money 
there_for has been voted by the distri ct." 

By reason of the plll·useology of the two above cited s ubdivisions and 
t.he powe rs t he rein gra nted, the ques tion arises n~ to whethe l' the latter 
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subdivision, applicable to a school board of a consolidated dis trict, was 
intended to exclude t he right of the voter s in a consolidated district to pass 
upon the ques tion of the acquisition of a new s ite. 

The situation is analogous to thnt considered by Lhe S upreme Court in 
the case of Borgerding v. Village of Free llOrt.. 16G Minn. 202, 207 N. W. 309, 
where the CO UI't held that, "The legislatul'e sometimes offers a lte rnative 
methods fOI" reaching the same result," and tha t t he appellants in that case 
had the option to proceed in one of three methods. 

Under that decis ion, it is my opinion t.hat in the mat.te l' of acquiring a 
new site, the school bORrd here could legally have proceeded to select and 
purchase a site wi t hout a vote of the people if the board had done so before 
it submitted the question of a new site to the voter s. As the option was 
exercised to submit s uch question to the electors of the district, who on 
December 5, 1953, decided by the above referred to vote of ]00 to 175 that 
the new school house s hould be built on the old s ite and in the January 19, 
1953, election had rejected the s ite that the school board on F ebrua1'y 6, 1954, 
decided to buy, it is. my opinion that the board a nd t he dis b'ict are bound by 
the resu lts of the e lections heretofore had unless changed by a majority of 
the voters at a subsequent rcgular or s pecial election. 

Ques tion 2 

"Doc~ the school board have the authority to ~e ll the present site 
with the approva l of the vote rs or the di ::; t rict?" 

O))inion 

This question is answered in the affirmative. 

Question 3 

May Uthe school board purchase the new site on the s liding scale pl"ice 
••• as indicated earlier in this letter?" 

Opinion 

The above quoted ques tion pertains to the agreement to which you ref er 
wherein the owner of a s ite has agreed to sell same to the district for $3,500, 
with the stipulation t hat, if the school district sells the old s ite for more than 
$3,500, the owner shall receive the amount above $3,500 up to and including 
$5,000. 

The school board in buying propel·ty s hould not pay for it more than its 
reasonable value. If $3,500 is the reasonable value of the s ite in question, 
it would certainly be illegal to pay more t han that amount because the sale 
of some other property resulted in the receipt of more than $3,500. 

Question " 

May "the school board trade the present prope rty fO I' a new site with 
the approval of the voter s of the district?" 
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Opinion 

This question is answered in the affirmative. 

Ques tion fi 

May "the school board use the $140.000, 01' n part thCI'cof, to remodel 
and extend the pl'esent building,!" 

O l,inioll 

The authority granted to the school hORI'd in the election of July 22, 1952, 
in authorizing the sale 01 a bond issue of $140,000 was for the "purpose of 
the acquisition, betterment, furnishing, a nd equipping of a new school house." 

In t he case of ' Varren v. Freeman, 187 Pa. 455, 41 A. 290, the court held : 

"Newness of s tructure in t he main mass of t he building - that 
entire change of external appearance which denotes a different building 
from that which gave place to it, t.hough some parts of the old may have 
entered into it- is thnt which cons titutes a 'new building' as distin
guish.ed from one altered." 

What constitutes a new building is, t herefore, a ques tion of fact rather 
t ha n of law. 

44 

Commissioner of Education . 
March 2, 1954. 

J . A. A. BURNQU IST. 
A ttol' ney Generul. 

622-i-ll 
J59-A-5 

Teache rs- Contract-Change in form of government from common to inde
pendent school dis trict unde r M. S. A. 122.30 does not a ffect exis ting 
contracts of common dis t r ict-OHi cers of com mon dis trict go~'ern inde· 
penden t district un t il (' lcct ion and qua li fication of offi cers and organi· 
zation of new board. 

Facts 

HCommon School District No. 24 of St. Louis County (Biwabik, Min
nesota) was changed by proper pl'oceedings on March 8, 1954, to an 
Independent School Dis trict. Members of the school board of the new 
district will not be elected until March 26, 1954. The new board will be 
organized with in ten days aftet· March 26, 1954 . In the meantime, the 
officers, namely, a chairman, a clerk and a tl'easurer of the old common 
school board act as officers of the new independent district board until 
the qualification of the new board's oflicel's and organization of the new 
board, but they do not constitute a quorum of t he new board." 
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Ques tions 

"1. Are the so-ca lled continuing teachers' contracts with the old 
Common School District terminated by virtue of the fact that ' the newly 
created district is a new entity' and that 'the fOl'lner dis trict has lost 
existence'? 1952 A.G.O. 39 and 1950 A.G.O. 52 and M. S . Section 130.18 
and Laws 1951, Ch. 332. 

"2. Do the three former officers of the old Common School District 
of three members (who are t he acting officers of the new Independent 
School District of six members and who do not constitute 8 quorum of 
the new district board until the new district board is elected and organ
ized) have power to contract in the name of the new school district and 
its board for new teachers bcfol"C the new di ~ tl'ict board i ~ elected and 
the new board is organized?/I 

O llillion 

The independent. school district comprises the Same territory as the 
former common district. It is the identical public corporation that it was 
before the people voted to become an independent di st r ict. The on1y change 
is in its form of government. M. S. A. ]22.0], subd. 2, defines a common 
school district as follows: 

"Common school di strict. A common school district is a district 
organized as s uch, with a board of three members , in which the electors 
determine t he length of the school term and amount of the tax levy." 
Subd. 4 defines an independent school dis trict a s follows: 

HIndependent school district. An independent school district is a 
district organized as such having a board of six members, which board 
is vested with the authority to determine the length of school term and 
the tax levy." 

Therein lies the difference which is only in government. 

This school district undel' authority of M. S. A. 122.30 hus changed its 
form of government from that of a common district to that of an independent 
district. It is the same corporation as bcfore with some ncw powers and 
some changcs in procedures. But the contracts made before the change in 
form of government are the contracts of the district. The teachers' continu
ing contracts are in no manner affected by the change in the government of 
the district. 

The officers of the common district (now extinct), by virtue of M. S. A. 
122.30, subd. 4, "shall act as officers of the new dis trict until the qualification 
of officcrs and organization of the new board." It is my opinion that such 
quoted language means that during such period the three fOl'l11cr officers of 
the common district shall govern the independent district. If they are to 
act as officers, then they govern, for that is the function of a school board. 
M. S. A. 125.01, 125.06, subd. 1. The board has general charge of the business 
of the district. The three are not the board of the new district, but they 
are the agents of the district created by law with s uch powers. These three 
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persons us s uch agents have power in the name of the independent school 
dis trict to make any contract which the new board, when elected and qualified, 
can make. They cons titute the governing authority of the district; but when 
the new oflicel's are elected and qua lified and the new board is organized, 
then the authority of the thl'ee is at an end. 

45 

Commissioner of Educa t ion. 
March 15, 1954. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

172-C 

Tuition- Nonresident pupil-Computation-EO'ect of L. 1953, C. 756, Section 
5, amending 1\1. S. 1949, Section 128.082, subel. 6, as amended. 

Facts 

"This s ituation arises in one of the schools in our County: The actual 
cos t of maintenance, a s defined in Laws of 1953, Chapter 756, Section 6 
(amending M. S. 1949, Section 128.082, subd. 6, as amended), per pupil 
unit in average daily attendance, would amount to approximately $250. 
The difference between $170 and $250 would be $80, and one half of that 
would be $40. Thus, the school proposes to charge the sum of $210 in 
addition to the $20 per pupil unit, representing the cos ts as a result of 
capital outlay and debt service." 

Question 

Does M. S. 1949, Section 128.082, subd. 6, as amended, permit the pro
posed charge of $170 plus one hall of the difference between $170 and $250, 
the alleged cost of ins truction chargeable to maintenance, and, in addition 
thereto, $20 per pupil unit a s a result of capital outlay and debt service ? 

Opinion 

There appears to be no doubt as to the right to include the $20 unit above 
referred to in the charge to be made. The question a s to whether it is proper 
to add to the sum of $170 one half of the difference between that amount and 
$250 requires a construction of the firs t paragraph of above cited subd. 6, as 
amended, which reads as follows : 

" Every school dis trict which provides instruction in other districts 
and which receives basic aid, and the county as provided in Section 
128.088, subdivisions 2 and 3, shall pay to the district furnishing elemen
tary and secondary or area vocational-technical school instruction on 
account of such instruction, the a ctual cost thereof chargeable to main
tenance exclusive of transportation but not to exceed $170 per pupil unit 
in average daily attendance of the district; except that where the main-
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tenance cost provided for in this subdivision is more than $170 the school 
district furnishing the instruction may charge a rate of tuition equal to 
$170 plus one-half of the excess over $170 up 10 and including $210." 

In my opinion, the wording of the amendment r equires the following 
construction : If the actual cost of instruction chargeable to maintenance, 
as in the subdivision provided, is $210 or less, and more than $170, the provi
sion in question authorizes a charge of $170 plus one half of the difference 
between $170 and such cost. If such cost is more than $210, the subdivision 
authorizes an additional charge of one half of the difference between $170 
and $210, or $170 plus one half 01-$40, which would equal $190 .• 

It is my unders tanding that, prior to the 1953 amendment, the same 
phraseology was used by the 1951 leg is lature, with the exception that the 
figures were " $160 up to and including $180," and that during t he biennium 
while the 1951 law was in force the Department of Education interpreted this 
language in accordance wi th the views herein expressed. 

Commissioner of Education. 
Augus t 21, 1953. 

J . A. A. BURNQUIST, 
Attorney General. 

180-D 

ELECTIONS 
CORRUPT PRACTICES 

46 
Removal of county seat-Effect on election of offer of s ite and money. 

M. S. A., C. 211. Supersedes opinion No. 518, 1920 repor t, dated January 
20, 1920. 

Facts 

You state that a number of citizens of a village in your county have 
formed a committee which is offering to pay $100,000 toward t he cost of a 
new courthouse, a site for t he same, and certain enumerated benefits in 
connection therewith. You also state that such offer is made on the con
dition that t he county seat be moved f rom its present location t o the village 
designated by the cit izens constituting the above r eferred to committee. 

Questions 

"1. We understand from your previous opinIOns that the Corrupt 
Practices Act applied to elections for the change of a county seat. Would 
the offers heretofore made constitute a v iolation of t he Corrupt Prac
tices Act 'if they were made for t he purpose of influencing the vote of 
those voting at an election to be held sometime in t he future, for the 
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purpose of determining whether the county seat should be moved from 
Montevideo to Clara City when t he date of that election has not been 
set? • 

H2. If this offer is renewed or not withdrawn, and if it is made for 
the purpose of influencing votes at the election to be held, would it 
constitute a violation of the Corrupt Practices Act when the petition 
is being circulated or after the date has been set for the election 1" 

Opinion 

• It is tl'ue that previous opinions of this office have held that liThe 
Corrupt Practices Act, except certain provisions thereof which quite 
obviously can apply only to the election of persons to office, applies to an 
election for the removal of a county seat," 

However, there appears to be no pl'ovision of the so-called Corrupt 
Practices Act, contained in M. S. A., C. 211, which expressly prohibits the 
making to a county of the offers to which you refer during or prior to an 
election for the removal of a county seat even if it can be shown that they 
are made for the purpose of influencing voters at such an election. But there 
are opinions of this office to the effect that the offer of a free site for a 
courthouse or of a sum of money to apply on the construction of a new 
building might constitute n violation of Section 612, G. S. 1913. That section 
is now Section 210.03 of M. S. 1953. In 1913 it was not a part of what is 
known as the "Corrupt Practices Act" and is not now a part thereof. The 
present wording is the same as that contained in Section 612, G. S. 1913, 
and reads as follows: 

"Every person who wilfully, directly or indirectly, pays, g ives, or 
lends any money or other thing of value, or who offers, promises, or 
endeavors to procure any money, place, employment, or other valuable 
consideration, to or for any voter , or to or for any other person, in order 
to induce any voter to refrain from voting, or to vote in any particular 
way, at any election, shall be guilty of a felony." 

The writer of the January 20, 1920, opinion No. 518, 1920 Report said 
t hat, a s the section of G. S. 1913 which is the same as the one above quoted 
provided t hat a violator thereof should be guilty of a felony, the only safe 
COUI'se for the writer of the 1920 opinion was to advise that the suggested 
offer then in question was not lawful. In so far as that opinion or any 
previous opinion is inconsistent with what is herein stated, it is hereby 
superseded. 

The issues involved in the above referred to questions which you sub
mit have not, in so far as we have been able to discover, been judicially 
determined by our Supreme Court. The legality of offers similar to those 
here considered and made under similar statutes has been passed upon in 
a considerable number of states where elections have been held for the 
relocation of county seats. Mos t of the cases hereinafter cited take the 
position that an offer or promise made to electors generally to donate money 
or property to a county or municipality if certain action is taken does not 
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constitute a violation of the corrupt practices act or other statutes pro
hibiting the giving, promising, or accepting of any thing of value for the 
purpose of influencing voters at any election. 

The theory back of these decisions appears to be that "the party to be 
influenced is the entire county, and that the thing offered is of a public 
nature pertaining to t he public and not to individuals"; that the elements 
requisite to constitute bribery or a corrupt and unlawful influence within 
the meaning of bribery and corrupt practices statutes Bl'C lackingj and that 
lin self-governing people are self-respecting, and that whole communities 
will not do any act that reflects upon their honor or integrity." 

Among t he cases holding that the offers of s ite and giv ing of funds in 
the even t of the location of a courthouse in a particular community do not 
constitute a cr ime within the meaning of bribery laws are the following: 

'Yells v. TayJor, 5 Mont. 202, 3 Pac. 255; 

Dishon v. Smith, 10 Iowa 212; 

State v. E lting. 29 Kan. 397; 

Hawes v. Miller, 56 Iowa 395, 9 N. W. 307; 

Neal v. S hinn, 49 Ark. 227, 4 S. W. 771; 

Douglass v. Baker Count y, 23 Fla. 419, 2 So. 776; 

Hall v. Mars hall. 80 Ky. 552. 

There is at least one judicia l decision which appears to arrive a t a 
conclusion different from the view expressed in the above cited cases. It 
is that of the Supreme Court of Nebraska in Ayres v. Moan, 34 Neb. 210, 
51 N. W . 830, where the court said: 

"It may be well to say that our laws are designed to secure the free 
and voluntary express ion of the eJectors nt every eJection. To secure this, 
every form of bribery is frowned u pon by the courts ; and the fact that 
the election is for t he relocation of a county seat, instead of calling 
for a r elaxation of the rule, renders it important that no corrupt means 
be sanctioned which would or might have a tendency to prevent the 
voluntary expression of a part or all of the electors." 

It is, of course, clear that, if money or any thing of value is offered 
directly to individual voters for voting for some specified county seat, such 
offer wou1d cons titute a crime under t he above cited Section 210.03. How
ever, our Minnesota Supreme Court has not passed upon the question as to 
whether such g eneral conditional offers to a county as t hat involved here 
and in above cited cases would be legal or illegal. 

As above stated. the courts of other states are somewhat divided in the 
determinat ion of the legality of the offers similar to that here involved, but 
it is apparent that a large majority of the courts of this country which 
have passed upon the validity thereof hold tha t the making of such gifts 
or promises if made to and accepted by a county is not considered as bribing 
or unlawfully influencing voters within the meaning of the laws prohibiting 
bribery or corrupt practices in elections. The view contrary to t hat of the 
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majority is represented by the decision of the Supreme Court of Nebraska, 
whose opinion in the case above cited contains no discussion of pertinent 
decisions in other states. 

Whether our Supreme Court would follow in the matter here con
sidered the majority or t he minority of the courts, it is, of course, impossible 
for the Attorney General to say with certainty. However, it is my opinion 
that the legislature did not intend by enacting Section 210.03 to provide that 
the making in good faith by a group of citizens to an entire county of such 
offers as the one here in question should constitute a felony. 

Questions 

H3. If this offer is made and if it is a violation of the Corrupt 
Practices Act, what effect would this have upon the validity of any 
election held on the question of moving the county seat from Monte
video to Clara City 1 

"4. If th is offer is made under circumstances which would be a 
violation of the Corrupt Practices Act, and the offer is accepted by the 
county board, would the results of the election be subject to challenge 
on the grounds that the voters had received benefits as provided in the 
M. S. A. Section 211.11 ? 

"6. Would the board of county commissioners of Chippewa County 
have the authority to accept this offer made upon these conditions and 
under these circumstances 1" 

Opinion 

If our court should hold, contrary to most of the above cited decisions, 
that the offer concerning which you inquire, if made during the election for 
removal of your county seat, constitutes a violation of M. S. A. Section 
210.03 a nd should find that such election is materially influenced by such 
violation, the general rule also discussed in answer to your next inquiry 
would require the setting aside of the election. See 29 C. J. S. p. 320, 
Section 218. 

M. S. A. Section 211.11, to which you refer in your fourth question, 
reads as follows : 

"No person or candidate shall, either by himself or by any other 
person, while such candidate is seeking a nomination or election, directly 
or indirectly, give, provide, or pay, wholly or in part, the expenses of 
giving or providing any meat, drink or other entertainment or pro
vision, clothing, liquors, cigars, or' tobacco, to or for any person for the 
purpose of or with intent to influence t hat person or any other person 
to give or refrain from giving his vote at such primary or election 
to or for any candidate or political party ticket, or measure before the 
people or on account of such person or other person having voted or 
refrained from voting for any candidate or the candidates of any 
political party or organization or measure before the people, or being 
about to vote, or refrain from voting, at such election. No elector shall 
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accept any such meat, drink, entertainment, provision, clothing, liquor, 
cigars, or tobacco, and such acceptance shall be a ground of challenge 
to his vote and of rejecting his vote on a contest." 

U there is an acceptance by the county board of the offer here con
sidered, you inquire as to whether election results would be subject to 
challenge on the ground that the voter had received benefits as provided 
in the above quoted section. The provis ions thereof are limited in their 
application to the paying direc tly or indirectly of the expenses of giving or 
providing the articles of entertainment therein enumerated for the purpose 
of influencing a voter. If any person or committee engages in such practice 
during a county removal election, t here would, of course, be a violation of 
the provisions of Section 211.11, but the courts have held that the violation 
of a corrupt practices act will not render nn election void unless its influence 
is so extensive and general throughout the county as to make i ts effect 
unascer tainable. City of Tecumseh v. City of Shawnee. 148 Okla. 128, 297 
Pac. 285; Dunn et al. v. Board of County Commissioners, 165 Kan. 314, 194 
P. 2d 924. 

M. S. A. Section 465.03 provides as follows : 

"Any city, county, school district, town, or village may accept a 
grant or devise of r eal or personal property and maintain such property 
for the benefit of its citizens in accordance with the terms prescribed by 
the donor. Every such acceptance s hall be by resolution of the governing 
body adopted by a two-thirds majority of its members, expressing 
such terms in fulL" 

The legality of the acceptance by the board of county commissioners 
of the offer made in the matter under consideration depends, as above stated, 
upon the position taken by the courts, in 'the event of litigation, as to 
whether such offer is valid and not a bribe as held by most of the courts 
above r eferred to, or illegal and a form of bribery in accordance with the 
holding in the Nebraska case, supra. 

It is my opinion that there is no law preventing the county com
missioners, in the exercise of sound discretion, from accepting an offer of a 
free site for a courthouse and cash to assist in the construction thereof, 
which gift, I assume, would be on condition that the property so accepted will 
be returned to the 9fferers if the voters of the county shall not petition as 
by law required and legally vote at a duly called election in favor of the 
removal of the county seat to the village which is the res idence of the 
group making the offer. However, I wish to call your attention to the fact 
that, in a matter of the nature here considered, our state s tatutes do not 
provide, as they do in some cases, that the opinion of the Attorney General 
shall have the effect of law until reversed by the courts. 

Chippewa County Attorney. 
May 6, 1954. 

J . A. A. BURNQUIST, 
Attorney General. 

627·B·3 
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PERMANENT REGISTRATION 

47 
Voter-Person may not vote unless registered. M. S. 1953, Sections 201.01, 

206.04. Registered voter must s ign "Certificate of Registered Voter"
M. S. 1953, Section 206.12. 

Questions 

1. Mayan unregistered votcr vote? 

2. The local judges of .election have been requiring the voters to 
sign a certificate that they arc qualified votcrs permanently r egistered 
on the form of certificate which is enclosed. Will you please advise 
whether it is necessary for the properly registered and otherwise quali
fied voter to sign this certificate before he is given his ballot. 

Opinion 

Question 1 is answered in the negative. 

M. S. 1953, Section 201.01 provides that judges of elections in any elec
tion district to which C. 201 applies fI •• • shall not receive the vote of any 
person at any election whose name is not registered in accordance with the 
provisions of this chapter." Again, it will be noted that Section 206.14 which 
relates to voters receiving ballots provides in part: 

HHaving registered, when necessary, and, in case of a challenge, 
the same having been determined in his favor, every voter shall be 
entitled to a political party ballot and a non-partisan ballot .•• • " 
Question 2 is answered in the affirmative. 

The form of "Certificate of Registered Voter" which you forwarded to 
us is the form set out in M. S. 1953, Section 206.12. This section states in 
part: 

"In all municipal corporations operating under a permanent regis
tration system, before any person offering to vote receives the ballots 
from the judges, a certificate containing the fol1owing information 
shall be signed by the applicant: • • • u 

Northfield City Attorney. 
August 17, 1954. 

DONALD C. ROGERS, 
Assistant Attorney General. 

183-R 
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PRIMARY 

48 
Candidate-Filing-On two party tickets forbidden by M. S . 205.72; affidavit . 

required by Section 202.03 must. disclose the party of affiliation of 
candidate-Laws 1953, Ch. 718. 

Question 

May a person file for Lieutenant Governor on both t he Democratic
Farmer-Labor and the Republican tickets '! 

• 
Opinion 

Minnesota Statutes 1949, Section 202.03, as amended by L. 1953, C. 718, 
provides for the filing of affidavits of candidacy for primary elections. This 
section of the statute provides in part that a candidate for a partisan office 
must state in his a ffidavit of candidacy the name of his political party and 
Uif for a political party office t hat he affiliated with such political party at 
the last general election, and either that he did not vote thereat or voted 
for a majority of the candidates of s uch political party at such election and 
intends to so vote at the ensuing e lection." 

Again, we find that M. S. 1949, Section 205.72, relating to political 
parties, provides: 

"A political party which has adopted a party na me shall be entitled 
to the exclusive use of s uch name for the des ignation of its candidates 
on t he official ballot, and no candidate of any other political party shall 
be entitled to have printed thereon as a party designation any part of 
such name. Nor shall any person be named on the oOicial ballot as the 
candidate of more than one political party, or of any political party 
other than that whose certificate of his nomination was first properly 
filed." 

I believe that the statutes herein referred to provide the answer to the 
question you have asked. 

Honorable Leonard A. Johnson. 
August 5, 1953. 

J. A. A. BURNQUIST, 
Attorney General. 

911-K 
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SPECIAL 

49 
County Bond Issue-County board may call s pecial election to be held at 

the s ame t ime as primary e lection but may not adopt resolution calling 
for s uch election more than 60 days prior to primary eledion-M . S . A" 
Section 375.20. 

Q uestion 

"May the County Board of Commissioners of Rice County call a 
special election on t he same day as the forthcoming primary election 
for the purpose of voting upon whether a county hospita l building is to 
be erected and bonds issued?" 

Opinion 

Under M. S. 1953. Section 375.20, t he county board of your county is 
authorized to call a special eleclion f or the purpose of voting upon the 
er ection of a county hospital building and the issuing of bonds to pay for 
t he cost thereof. The s pecial election for any purpose authorized by said 
section may be held on t he same date as t he primary election. This is in 
accordance with an opinion of th is office dated April 15, 1922, File 37-A-1. 

Question 

Is the county board of Rice County now authorized to call a special 
election f or such purpose to be held at the same time as the primary 
election? 

Opinion 

M. S. 1953, Section 375.20, which authorizes t he calling of a special 
election f or such purpose, in part material herein r eads as follows: 

If ••• provided, t hat the county board may call a spec ial county 
election upon any such question to be held within 60 days after a reso
lution to that effect shall be adopted by t he county board . * •• " 
In view of the f oregoing statutory provision, the county board of Rice 

County is not at this time authorized to call a specia l election to be held at 
the same time as the primary election, because the primary election will 
tak e place more than 60 days from the date this opinion is given. We see 
no objection, however, in having the county board postpone the adoption of 
the resolution calling the election to a date that is within the 60 day period 
provided by statute. 

Rice County Attorney, 
May 26, 1964 . 

IRVING M. FRISCH, 
Special Assistant AttOl'ney General. 

37-A-l 
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INSURANCE 
TELEVISION 

50 
Picture tube-not covered by-M. S. 1949, Section 60.29, Subd. I, Clause (3). 

Faels 

"The Capitol Mutual Insurance Company, St. Paul, Minnesota, is 
in the process of being organized to write the following type of risk: 

'In consideration of a premium of $ ............ the picture tube is in-
sured in the event of its failure in t he course of normal service except 
as hereinafter excluded. The company's liability is limited to the re
placement of the picture tube described in the certi fica te of insurance 
with a new picture tube 

'This policy does not insure against loss or damage from any ex
ternal cause including the following : fire and lig htning, windstorm , 
cyclone and hail , collision and upset, theft, burglary and holdup, vandal
ism and malicious mischief, earthquake, strikes, labor dispute, auto, 
aircraft and faIling objects, hostile or warlike actions.' U 

Question 

Is this type of insurance covered under Clause (3), of Section 60.29, 
Minnesota Statutes (1949)? 

Opinion 

Minnesota Statutes 1949, Section 60.29, Subd. 1, Clause (3), authorizes 
an insurance corporation, under condi tions therein provided 

UTa insure against any loss from either direct or indirect damage 
to any property or interest of the assured or of another, r esulting from 
the explosion of or injul'y to (a) any boi ler, heater or other fired pressure 
vessel ; (b) any unfired pressure vessel; (c) pipes or containers con
nected with any of said boilers or vessels; (d) any engine, turbine, 
compressor, pump or wheel; (e) any apparatus generating, trans
mitting or using electricity; (f) any other machinery or apparatus con
nected with 0 1' operated by any of the previously named boilers, vessels 
or machines; and including the incidental power to make inspections of 
and to issue certificates of inspection upon, any such boilers, apparatus, 
and m achinery, whether insured or otherwisc." 

Before its amendment by L. 1949, C. 489, the above quoted Clause (3), 
a8 it appeared in Minnesota Statutes 1945, Section 60.29, rcad as follows: 

"To insure steam boilers and pipes, flywheels, eng ines and ma
chinery connected therewith or operated thereby, against explosion and 
accident, and against loss or damage to persons or property resulting 
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therefrom, and agains t loss of use and occupancy caused thereby; and 
to make inspection of and to issue certificates of inspection upon such 
boilers, pipes, flywheels, engines, and machinery - ••. " 

It is clear that the legislature d id not, by its original boiler insurance 
enactment, intend to authorize the insurance of picture tubes in the manner 
proposed in the above quoted provision. 

The question to be determined now is whether the 1949 amendment, 
above quoted, was intended to extend what had been authority for insuring 
boilers and machinery connected therewith and operated thereby so as to 
permit the insuring against loss "resulting from explosion of or injury to" 
picture tubes by the use of the words "(e) any apparatus generating, 
transmitting or using electricity." 

It is the contention of the insurance department which, I understand, 
was instrumental in drafting the amendment, that all the clauses in para
graph (3) were intended to apply only to insurance against loss resulting 
from explosion of or injury to boilers , vessels and machinery or apparatus 
connected with or operated by any boilers, vessels or machines referred to 
in paragraph (3). 

The amendment adopted by the legislature in 1949 · contains the same 
phraseology as the insurance law of New York. The insurance authorized 
in that state by the phraseology copied into the Minnesota 1949 amendment 
is. defined in McKinney's Consolidated Laws of New York Annotated, Book 
27, Part I, Insurance Laws, Section 46, paragraph 9, as "Boiler and 
machinery insurance." As the New York clause was thus clearly limited in 
its application to boiler and machinery insurance, it would appear that our 
legislature, in enacting the same clause in Minnesota, intended it to be 
limited to that form of insurance 

To construe the meaning of the words "any apparatus· •• using 
electricity," contained in the paragraph here considered, as authorizing 
insurance thereunder against loss resul t ing from injury to the picture tubes, 
referred to in your communication, would, it appears to me, require a hold
ing that it would be legal under that provision to insure against loss by 
reason of injury to electric bulbs, electric clocks, electric shavers , neon 
lights, r efrigerators, and every other form of the thousands of apparatuses 
operated by or using electri ci ty which are not connected with boilers, vessels 
and machinery named in the law in question. Such broad interpretation of 
Clause (3) would not, in my opinion, be in accordance with the intention of 
the legislature. 

If there is any ambiguity as to the meaning intended by the enactment 
of the law under consideration, the construction given to it by the depart
ment of ins urance should be given weight. That construction for the past 
four years has, I am informed, been to the effect that the insurance intended 
to be authorized by Clause (3) is insurance against loss r esulting from the 
explosion of or injury to any boiler, vessel, or other machinery or apparatus 
connected with or operated by any of the boilers, vessels, or machines 
referred to in that clause. 
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It is therefore my opinion that the type of insurance concerning which 
you inquire is not covered by Minnesota Statutes 1949, Section 60.29, Subd. 
I, Clause (3). 

Commissioner of Insurance 
September 10, 1953. 

J. A. A. BURNQUlST, 
Attorney General. 

249-B-23 
850-i 

LABOR 
CHILDREN 

51 
:Minors-Domestic relations-Parent and child-Control of parent-Both 

sexes under age of 21 years are minors-M. S. 1949, Section 625.54; 
M. S . 1949, Section 525.80. 

Question 

"Can a girl of the age of eighteen accept employment without her 
parents' consent and contrary to her parents' wishes 1/1 

Opinion 

In Townsend v. Kendall, 4 Minn. 412 (Gil. 315 ), our Supreme Court 
said: 

"40 •• The father is the natural guardian of his children, and may 
control their persons, a s to the place of their domicile, the place of 
their education, the course of their travels for health, pleasure, or 
instruction, and in aU the various a spects in which the exercise of 
such control may be invoked, depending upon the station in life of the 
parties, and other circumstances of each individual case." 

The court in In re Guardianship of Campbell, 216 Minn. 113, 11 N. W. 
786, said (216 Minn. 120) : 

UNo one has denied, nor can he deny, the general r ule that parents 
have a paramount right to the custody of their children. It is a right 
given by statute (Minn. St. 1941, Section 525.54 [Mason St. 1940 Supp. 
Section 8992-129]), sus tained by a long and uninterrupted line of our 
cases, one of the latest of which is State ex reI. Olson v. Sorenson, 
208 Minn. 226, 227, 293 N. W. 241, 242, where many of our prior cases 
are cited and where we held, touching this phase : 

" 'The principles of law involved are so well settled that they hardly 
bear repetition. All other things being equal, the natural parents have 
the paramount right to the care and custody of a child. [Citing many 
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cases.] That right is not absolute, however, and must yield to t he child's 
welfare. If its best interests will be served by granting custody to 
someone else that will be done. [Citing cases.]' " 

The statute in Section 525.54, supra, plainly recognizes the rights of 
father and mother, if suitable and competent, as the natural guardians of 
their minor children. So, assuming t hat the father and mother of a girl 
18 years of age are suitable and competent, the law r ecognizes that they 
are the natural guardians of the child until she attains the age of 21 years. 
If you conclude that the parents of the girl are suitable and competent, then 
they have control over conduct, including t he approval or disapproval of 
employment which she may seek. The foregoing is qualified only in the 
event of emancipation of a minor but I assume that the emancipation of 
the minor is not involved s ince you make no ment ion of it. 

Question 

"If parental consent is necessary before a minor can accept employ
ment, does that mean that un til the minor reaches the age of 21, he 
or she is unable to accep t employment if the parents refuse to give 
their consent to the same 1" 

Opinion 

This ques tion involves the thought: When does minority cease? The 
word "minor" means a person under the age of 21 years . M. S. 1949, 626.80. 
This definition, according to the context thereof, a pplies only to Chapter 
626 of the s tatutes, which is the Probate Code. See also Vlasak v. Vlasak, 
204 Minn. 331, 283 N. W. 489. 

Big Stone County Attorney. 
April 8, 1953. 

CHARLES E. HOUSTON, 
Ass istant Attorney General. 

270-A-3 

LIQUOR 
INTOXICATING 

52 
Dance halls-Prohibiting the g ranting of a dance hall license where liquor 

con taining one half of 1 per cent or more is sold-M. S. A. 617.42, 617.46. 

Facts 

You request a r econs ideration of an opinion of this office dated March 
9, 1964 (8028-16), in which it was held that a license for the sale of 3.2 beer 
in a danee hall could not be legally issued. 
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You refer to a previous opinion by a former Assistant Attorney General 
dated October 26, 1945 (802a-15 ), in which it was held that a dance permit 
could be issued for a place which did not sell intoxicating liquor in which 
the content exceeded 3.2 per cent alcohol by weight. On October 28. 1948, 
an opinion of this office, No. 74, 1948 report, in effect, reversed the October 
26,1945, opinion by applying in the matter of dance hall permits the defi
ni t ion of intoxicating liquor as given in M. S. A. 617.42 ; namely, that 
prescribed in L. 1919, C. 455, Section l. 

It is true, as stated in the October 26, 1945, opinion, that the 1919 law 
defining "intoxicating liquor" to mean those liquors containing one half 
of 1 per cent or more of alcohol by volume had been repealed. However, 
the opinion further correctly states, "Even so the legislature could still 
refer to it for the purpose of pointing out a definition of intoxicating liquor." 

Laws 1923, Chapter 139, Section I, relating to dance halls, original1y 
provided that the term "intoxicating liquor" when used in that act should 
be given the same meaning as is prescribed therefor in Section 1 of C. 455, 
L. 1919, Hand acts amendatory thereof." 

Up to the time of the passage of the 1923 law the definition of "intoxi
cating liquor" as applied in connection with sale thereof in dance halls had 
not been amended, but the section containing that definition was amended 
in other respects prior to the enactment of L. 1923, C. 139, Section 1. If, 
between the date of the 1919 act a nd that of 1923, the definition of "intoxi
cating liquor" in the former had been amended so as to establish a different 
content of alcohol before the enactment of the 1923 act, i t is clear that the 
definition of Uintoxicating liquor" contained in the last amendment would 
be controlling. However, to construe the words uand acts amendatory thereof" 
to include amendments to t he 1919 definition which have been adopted since 
the enactment of the 1923 law, or amendments which will hereafter be 
adopted. would result in such uncertainty that it cannot, in my opinion. be 
reasonably held that the legislature intended the words uand acts amendatory 
thereof" to include such future unknown and then unascertainable amend
ments . 

Even if a construction requiring inclusion of such future and unknown 
amendments were possible, it is clear that the passage of M. S 1945, Section 
617.42, by which the words "and acts amendatory thereof" were omitted, 
must now be the law. In the case of State ex reI. Bergin v. 'Vashburn, 224 
Minn. 269, 28 N. VV . 2d 652. decided in 1947, the court said: 

Hln re-enacting a statute, intention to change meaning may as 
clearly appear from omission of old a s by adding new language." 

In speaking of M. S 1945, the court said the legislature adopted and enacted 
said compilation and revision of the g eneral statutes as the '4Minnesota 
Revised Statutes" and that. "We may only apply the law as the legislature 
has enacted it, and we are only giving effect to the change as the language 
chosen and used by the legislature made the change. The language is clear 
and unambiguous, and, as sllch , there is no room for construction or inter~ 
pretation." 
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On April 9 of this year, the Supreme Court took the same position in 
the case of Village of Tonka Bay, Relator v. The Commissioner of Taxation. 
In the Clerk's compilation of the cases, it is said with reference to that case 
that: 

"Where the language of a revised s tatute is clear and unambiguous, 
there is no room for construction or interpretation and prior statutes 
may not be referred to for the purpose of creating an ambiguity." 

The Supreme Court of our state in the cases above cited holds a s above 
stated that M. S. 1945 have been Uadopted and enacted a s the 'Minnesota 
Revised Statutes' " and "must be given effect as jthe latest expression of 
the legislative will '." Such was the holding by the Supreme Court not
withstanding the provision in L. 1945, C. 67, Section 4, which provides: 

"The laws contained and compiled in Minnesota Statutes 1945 are 
to be construed as continuat ions of the acts from which compiled and 
derived and not as new enactments." 

It is true that L. Sp. Sess. 1933-1934, C. 46, Section 7 expressly repeals 
Section 6 of C. 139 of the 1923 Session Laws. However, M. S. 1945, Section 
617.46, which is a part of the original C. 139, L. 1923, contains the provision 
that no application for dance permits shall be granted ufor any place which 
has any direct or indirect communication with any room in which intoxicating 
liquor is sold, given away, or otherwise used." There were, I assume, some 
features of the repealed Section 6 which were thought unsatisfactory by 
the legislature. However, obviously the leg islature decided that the part of 
Section 6 of L.1923, C. 139 above referred to which is now in Section 617.46 
would be sufficient restriction in matter of sale of liquor in dance haJJs, 
especially as Section 617.42 requires the application to said Section 617.46 of 
the meaning of Uliquor" prescribed in L. 1919, C. 455, Section 1, which defines 
Uintoxicating JiquOl''' a s any liquor containing one half of 1 per cent or 
more of alcohol by volume. 

When a policy has been established by the legislature through legis
lation which prohibits in dance halls the sale of liquor containing one half 
of 1 per cent or more of alcohol by volume, such state leg islation is under 
the constitution pal'amount to charter provis ions. In this matter it would 
also appear that the rule of construction contained in M. S. A. Section 645.26 
should be applied. That section in part reads as fo llows: 

u ••• If the conflict between the two provisions be irreconcilable, 
the special provision shall prevail and shall be cons trued as an exception 
to the general provision, unless the general provis ion shall be enacted 
at a later session and it shall be the manifes t intention of the legislature 
that such general provision shall prevail." 

There is ample reason for the placing of dance halls in a separate class 
for legislative purpose and for concluding that in the enactment of the 
legislation here considered the legislature intended that a different definition 
of intoxicating liquor should be applied to the sale thereof in dance halls 
from that applied to places for which liquor licenses are usually issued. 
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Since the 1948 holding of this office that the definition of "intoxicating 
liquor" as given in L. 1919, C. 455, Section 1 applies to sale of liquor in 
dance halls. the legislature has not changed the law with reference thereto 
as then construed and no legislation has been enacted disclosing any manifest 
intention that the provis ion in question shall not prevail. 

It must, therefore, be presumed that the legislature is satisfied with 
that construction, which. after reconsideration thereof on your r equest, 
it is my opinion should be adhered to for reasons hereinabove stated until 
the legislature shaH change the law in question. 

53 

Austin City Attorney. 
April 12, 1954. 

J. A. A. BURNQUIST, 
Attorney General. 

802-A-15 

Dance halls-Spiked drinks-Afay Dot be consumed in a public dance hall
' Vaitresses from adjacent beer tavern may not solicit orders for beer in 
public dance hall for consumption therein. 

Facts 

"The owner of a public dance hall or pavilion desires to have the 
County board grant both a public dance permit and license to sell 3.2 
beer at off sale. The room in which the 3.2 beer would be sold and dis
pensed would be under the same roof and in the same building as the 
dance hall except that the only way of getting from the dance hall to 
the entrance of the room in which the beer is dispensed is by going 
out of the dance hall and walking outside for approximately 75 feet 
along the building and then into the door leading into the room in which 
the beer is sold or dispensed." 

Question 1 

Maya public dance hall permit be granted under the facts as above 
stated? 

Opinion 

Since under the facts stated there is no connection between the place 
where the beer is sold and the dance han, a public dance hall permit may be 
granted to the dance hall in question under M. S. 1949, Section 617.46. 

Question 2 

Is it illegal to drink intoxicating liquor or so·called "spiked drinks" in a 
public dance hall ? 
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Opinion 

M. S . 1949, Section 617.46 provides that no application for a public 
dance baJJ permit shaJl be granted "for any place which has any direct or 
indirect communication with any room in which intox.icating liquor is sold, 
given away. or otherwise used." The drinking of intoxicating liquor or 
"spiked drinks" constitutes the use of the same within the meaning of the 
above statutol'Y pl'ovision. 

It is therefore our opinion that no public dance hall permit may be 
granted for any premises wherein in toxicating liquor or "spiked drinks" 
are consumed. 

Question 3 

"If the building in which the 3.2 beer is proposed to be sold is 
located in a separate building, not attached to t he building in which 
the public dances are proposed to be held, may waitresses take orders 
at booths in the dance hall and bring the 3.2 beer from the building in 
which it is sold to the boot hs in the dance hall and there paid for and 
consumed by the patrons of the dance hall?" 

Opinion 

Under the facts stated, the taking of orders in the booths in the dance 
hall and bringing the beer from the building in which it is sold to the booths 
in the dance hall, would give the dance ha11 an indirect communication with 
the place where the beer is sold which otherwise would not exist. This 
would make the premises in question ineligible for n permit to conduct a 
public dance hall. 

54 

M!!Lcod Coun ty Attorney. 
November 24, 1953. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

802-A-I O 

License-On-sale-May be issued only to proprietors of es ta blishments where 
liquor is to be sold-Licenses may not be issued to joint owners with 
r ight of survivors hip. 

Facts 

A husband and wife desire to be licensed to run an "on sale" liquor 
establi shment a nd they desire to have the license issued to them as joint 
owners with the right of s urvivorshi)). On ly one of the parties has an interest 
in the bus iness. 
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Question 

May the "on sale" intoxicating liquor license be issued to them so that 
upon the death of one of them the license would be in the name of the 
survivor? 

Answer 

There is no statutory provision authorizing the issuance of a license 
for the sale of intoxicating liquor to anyone other than t he owner of the 
establishment where the liquor is to be sold. Nor is there any statutory 
provision authorizing the issuance of licenses for the sale of intoxicating 
liquor with the right of survivorship. 

55 

The answer to your question is therefore in the negative. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

Red Wing City Attorney. 
April 16 1964. 218-G-6 

Sale-Club-Guests-Club licenses i~sued under M. S. 1949, Section 340.11. 
Subd. 6, does not authorize sale of liquor to club guests. 

Question 

Maya club licensed for the "on sale" of intoxicating liquor under the 
provisions of M. S. 1949, Section 340.11 , Subd. 6, sell liquor to guests '[ 

Answer 

M. S. 1949, Section 340.11, Subd. 6, reads: 

II IOn sale' licenses may be issued, except in cities of the firs t class, 
in addition to the limitations, as herein provided, to bona fide clubs 
in existence for 20 years which are duly incorporated and which licenses 
shall be for the sale of intoxicating liquors to members only for a 
license fee of $100." 

This subdivision specifically provides that the license is for the sale of 
intoxicating liquor to members only. This precludes the sale of intoxicating 
liquor to its guests. 

Shakopee City Attorney. 
October 27, 1963. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

218-J-1 
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NONINTOXICATING 

56 
Beer-Gift-The giving away of nonintoxicating malt liquor by person not 

licensed for the sale thereof to p urchase rs of pop corn is in violation of 
law. 

Facts 

/I lA' operates a lake resort in this county. outside of any incorpora~ 
ted village. She has no license from the county to sell nonintoxicating 
malt liquors. 

"She sells a bag of pop corn for 25 cents and gives away a bottle 
of 3.2 beer with each purchase of a bag of pop corn. She claims to have 
been advised by some employee of the liquor department that it is 
lawful for her to give away 3.2 beer with sales of pop corn. Her attorney 
also insists that s he has a right to do this." 

Question 

Is "A" violating the law relating to the sale of nonintoxicating malt 
liquor? 

Answer 

M. S. 1953, Sections 340.01 to 840.06, which relate to the sale of non
intoxicating malt liquor, do not define the word " sale." We therefore must 
resort to the general definition of the word Hsale" as contained in the uniform 
sales act, Section 512.01, as follow s: 

"(2) A sale of goods is an agreement whereby the seller transfers 
the property in goods to the buyer for a consideration called the price;". 

Under the Iacts s tated, the seller has received a consideration for the beer. 
This consideration is the purchase of a bag of pop corn fol' the sale price of 
26 cents by the buyer. 

In this connection we also call attention to excerpts from 80 Am. Jur. 
HIntoxicnting Liquors." 

It is therefore our opIniOn, under t he facts stated, that "A" is guilty 
of violating the law relating to the sale of nonintoxicating malt liquor. 

Pope County Attorney. 
July 14, 1964. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

217 
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57 
License-Applicant-Applicant for license to sell need not be owner of 

premises and fixtures thereinj he n eed merely be in lawful possession 
thereof. 

Question 

"What showing must an applicant for an 'On and Off Sale' 3.2 beer 
license make to the Council in regard to ownership of either (a) the 
building, or (b) fixtures, booths, bar, etc.? " 

Answer 

There is no statutory provision requi ring that an applicant for a license 
for the sale of nonintoxicating malt liquor be the owner of the premises 
in which the business of the sale of nonintoxicating malt liquor is to be 
conducted, nor of the fixtures and other personal property to be used in 
connection therewith. It is sufficient that the applicant be in lawful posses
sion of the premises and such fixtures and other personal property. However, 
care should be taken to make certain that the applicant will be the owner 
of the bus iness if licensed for the sale of nonintoxicating malt liquor 
instead of merely acting as the agent for others. 
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Glencoe City Attorney. 
January 8, 1954. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

217-B-5 

License--'Vholesale-Liquor control commiSSioner issues wholesale non· 
intoxicating malt liquor license-Municipalities no longer authorized 
to issue-L. 1953, Ch. 346. 

Facts 

liThe City of Detroit Lakes has previously been issuing licenses 
for the sale of nonintoxicating malt beverages at wholesale pursuant 
to ordinance." 

Question 

"Does Chapter 346. Session Laws of 1953, change that situation 
so that all that is necessary is that such wholesaler obtain the license 
referred to in that chapter from the Liquor Control Commissioner 1" 

Opinion 

The authority of a municipality to license wholesale nonintoxicating 
malt liquor was derived from M. S. 1949, Section 340.01 and 340.02, Subd. 3, 
both of which provide in part material as follows: 
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340.01. "There is hereby conferred upon the governing body of each 
county, city, village, and borough in the state, the authority to license 
and regulate the business of vendors at retail or wholesale of non
intoxicating malt liquors within their r espective jurisdictions, to impose 
a license f ee therefor and to provide for the punishment of any violation 
of any such regulations according to the provis ions of law; ••• . " 
340.02. Subd. 3. u. • • Wholesale licenses shall permit the licensee 
to sell nonintoxicating malt beverages to holders of on or off sale r etail 
licenses and the licensee fee ther efor shall be $10 per annum," 

However , under L. 1958, C. 346, the foregoing provision of Section 340.02, 
Subd. 3, was eliminated by Section 1 of said amendatory act. Section 340.02, 
Subd. 4 was amended by adding at the end thereof: 

II ••• The commissioner may issue wholesale licenses upon application 
and payment of a license fee of $10 per annum, which license shall 
permit the licensee to sell nonintoxicating malt beverages to holders 
of on or off-sale retail licenses. The fee therefor shall be paid into the 
state treasury. Any person licensed under Minnesota Statutes 1949, 
Section 340.402 shall not be required to obtain any such license and may 
sell nonintoxica ting mal t beverages at wholesale without further 
license." 

Thus the authority to license the wholesaling of nonintoxicating malt 
liquor was given to the liquor control commissioner. This constitutes a 
repeal by implication of the authority to license the business of vendor of 
wholesale nonintoxicating malt liquor s previously granted to municipalities 
under Section 340.0l. 

It is therefore OUf opinion that commencing with July I , 1953, the 
effective date of L. 1953, C. 346, the authority to issue licenses for the 
wholesaling of nonintoxicating malt liquors will rest exclusively with the 
liquor control commissioner and that beginning with said date municipalities 
may not issue such licenses. 
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IRVING M. FRISCH, 
Special Assistant Attorney General. 

Detroit Lakes City Attorney. 
June 22, 1953. 217·H 

Sale--Drive-in res taurant-Parking area-Premises licensed for on sale 
of nonintoxicating malt liquor may include parking area in which case 
nonintoxicating malt liquor may be sold therein. 

Facts 

The premises in which a drive-in restaurant is located includes open 
parking space in which customers' automobiles are parked in designated 
parking areas and in which customers are normally served food while 
seated in their cars. 
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Question 

In the event the premises occupied by the restaurant, including the 
parking area, are licensed for the "on sale" of nonintoxicating malt liquors, 
may nonintoxicating malt liquors be served to customers in the parking 
area? 

Answer 

M. S. 1953, Section 340.02, Subd. 2, provides in part herein material 
as foUows : 

URetail 'on sale' licenses shall permit the licensee to sell such non· 
intoxicating malt liquors for consumption on the licensed premises, . . . " 

The same subdivision authorizes the issuance of "on sale" licenses to 
restaurants. There is no statutory prohibition against the issuance of "on 
sale" licenses to drive-in restaurants nor is there any statutory require
ment that the premises licensed for the "on sale" of nonintoxicating malt 
liquors be entirely closed. 

It is, therefore, our opinion t hat the premises licensed for the Hon sale" 
of nonintoxicating malt liquors when issued to a restaurant may include the 
parking area, and that under such license nonintoxicating liquors may be 
served to customers within such parking area. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

Ironton Village Attorney. 
July 8, 1954. 

MILITARY 

217-F-2 

CIVIL DEFENSE 

60 
Equipment--Organizational equipment may not be used for any purpose 

other than civil defense. Liability discussed. Laws 1951. C. 694, Section 
3, Subd. 5; Section 302. 

Facts 

UA short time ago this City received from the Federal Civil Defense 
Administration, thru E. B. Miller, Director, Civil Defense. State of 
Minnesota, a large, specially constructed truck equipped with much 
equipment and to be used for Civil Defense purposes and for training 
Civil Defense personnel for Civil Defense. The City paid nothing for 
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~he truck, either as rental or as purchase price, and as I understand it, 
the City owns no part of the truck or its equipment. The truck is 
housed in the Fire Department Building here. No City employees operate 
the truck or take part in any civil defense programs in which the truck 
may be involved, except in one instance : When the Fire Department 
receives a call to a fire, and if the Fire Department is required to bring 
the so-called 41adder truck' to the fire, on that particular case, one of 
the City firemen will drive the Civil Defense truck outside of the Fire 
Department building in order to get out the ladder truck." 

Question 

uln case of an accident damaging t he Civil Defense truck, or other 
property, or r esulting in personal injury to nny of the personnel operat
ing the truck or training in connection with it, or to other persons, 
generally, in connection with the operation of t he Civil Defense truck, 
or in connection with Civil Defense activities, in general, what would 
be the liability of the City, if any, for such injury or damages?" 

Opinion 

We assume that the fire truck referred to in your letter is civil defense 
organizational equipment within the definition in L. 1951, C. 694, Section 3, 
Subd. 6, and owned by the state. As s uch the truck was not acquired for the 
normal operations of the state but for use as civil defense equipment during 
0. civil defense emergency proclaimed by the governor as provided by Section 
302 of said act and during training as preparation for use in such emergency. 
The civil defense act, of course, contemplates that civil defense organizational 
equipment must be stored in strategic places in readiness for an emergency 
if one should occur. The providing of storage facilities for such equipment 
is acting within the scope of its powers in performing a governmental 
function. 

Under the facts stated in your letter, it is our opinion that the city 
would not be liable for any injury or damages if a person or property 
should be injured or damaged. The extent of the liability of the person 
operating such equipment is difficult to determine. Unless such person is 
negligent, there can be no liability. The question of liability of such person 
must be determined upon the facts a nd law in each individual case. 

Stillwater City Attorney. 
May 15, 1953. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

835-A 
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NATIONAL GUARD 

61 
Leave of absence-Temporary city employee-Entitled to a leave of absence 

with pay for a period nol exceeding 15 calendar days in any year while 
engaged "in training wit.h the National Guard, and to be paid for such 
leave at the same compensation which he received fro m city during the 
period immediately prior to being caUed for s uch duty. 1\1. S. 1949, 
Section 192.26. Such temporary city employee is entitled to retain his 
military pay received while in training with National Guard, together 
with leave pay granted him from city by said Section 192.26. 

Facts 

R.S .H. was employed as a temporary employee of the City of Hastings 
on May 19, 1953, as a laborer in the street department, and thereafter worked 
48 hours a week, and was paid therefor at the rate of $1.10 per hour. 
Between June 16, 1953, and June 27, 1953, R.S.H., as a member of the 
National Guard, was engaged in training at Camp Ripley, and for such 
period of time received military pay in the sum of $66.64. His training at 
Camp Ripley was ordered by proper authority. Upon completion of said train
ing he resumed work with the city. 

Ques tions 

"1. I s Mr. H. entitled to the full benefits of M. S. A., Section 192.26, 
even though he is only a temporary employee and has in all worked 
less than 2 months for the city? 

"2. If the answer to question 1 is in the affirmative, is Mr. H . 
ent itled to pay for a full 48 hour week at $1.10 per hour during the time 
he was absent at State Guard Camp at Camp Ripley even though per
haps the crew he was working with did not put in full time because of 
weather conditions? 

"3. Should the amount he r eceived as compensation for his time 
spent at Camp Ripley be deducted from the amount he is entitled to 
under M. S . A., Section 192.26, if question 1 is in the affirmative, or is 
he entitled to full pay for this time from the city without regard to 
what he r eceived for his service at Camp Ripley?" 

Opinion 

M. S. 1949, Section 192.26, in part grants to an employee of a city who 
is a member of the National Guard a leave of absence f rom his public em
ployment without loss of pay while he is engaged with such organization in 
training or active service ordered or authorized by proper authority for a 
period not exceeding 15 days in any calendar year. The section makes no 
distinction as to whether the public employee at the time he is called for 
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service with the N ationnl Guard is employed by the city on a t emporary 
or permanent basis. Your first inquiry is therefore answered in the 
affirmative. 

The facts contained in your letter indicate that though R.S.H. was 
employed on a temporary basis, he nonetheless worked full time and not 
intermittently. If these facts arc correct, he would be entitled to be paid 
during his military leave of absence with pay on the same basis for which 
he had been paid during the period of time immediately prior to his baving 
been called f or training with t he National Guard. 

The obvious purpose of Section 192.26 is to encourage public employees 
to join and actively participate in the National Guard and other military 
and naval orga nizations, and the statutory provision confers certain 
privileges and benefits upon such public employees who do so, including a 
leave of absence with pay for a period not exceeding 16 days in any 
calendar year. 

In v iew thereof, it is our opinion that RS.H. while engaged in training 
with the National Guard is entitled to retain the military pay which he 
received for s uch duty, and in addition his regular pay as a public employee 
of the city for the peried of time while he was engaged with the National 
Guard, but not exceeding 15 days in any calendar year. 

Hastings City Attorney. 
August 4, 1953. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

310·H·I·A 

MUNICIPALITIES 

BIDS AND CONTRACTS 

62 
Bids-Competitive-Identical Bids-Advertising on basis of estimated steel 

for culverts - Call for bids s hould specify quantity of commodity in 
reasonable terms-No authority to accept several bids for lowest re
sponsible bidder and thereafter divide contract between such bidders
Opinions of Attorney General. July 5, 1940; Sept. 15.1932. No. 131, 1932 
Report, file 707-a modified. 

Facts 

In the past it has been t he practice of the county board to caB for bids 
based upon the estimated steel for culverts as might be necessary to meet 
the seasonal requirements of the county for road construction, repairs, or 
maintenance. Neither the exact amount of such steel nor the approximate 
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amount thereof was specified in the call for bids. Pursuant to this invitation, 
bids were received upon the basis of the estimated seasonal requirements. 
All bids so received were identica l. The county board thereupon accepted 
a ll bids and the county engineer, with the approval of the county board and 
consent of said bidders, purchased the necessary steel from such bidders 
so as to apportion such pUTChases equally among them. When the validity 
of this practice was questioned the county board specified the amount of 
steel for culverts in its proposal inviting bids. All bids received in response 
to this invitation were again identical, and the county board thereupon re
jected aU bids. 

Questions 

1. May the county board advertise on the basis of estimated steel for 
culverts to meet the needs of the county without specifying exactly or 
approximately the quantity of such s teel? 

2. In the event that all bids received nrc identical, may the county 
board accept all bids as the lowest r esponsible bidder and thereafter, with 
the consent of such bidders, authorize the county agent to purchase the 
steel from any or all of said bidders? 

Opinion 

Both questions are answered in the negative. 

The purpose of advertising f or bids is to inform the bidders, among 
other things, of the quantity or amount of the supplies or materials, and 
the quality thereof, so as to enable the bidders to bid intelligently. Con
sequently, the proposal for bids should specify e ither the specific amount 
of steel or the approximate amount thereof. To merely state in the pro
posal for bids s uch an amount of steel as may be necessary to meet the 
seasonal requirements of the county, or lang uage of similar import, would 
be too indefinite to enable bidders to bid intelligently. 'Ve believe that it 
would be permissible for the board to state in the invitation for bids the ap
proximate amount of steel for culverts which it is estimated the county 
would need during the year or season, but providing that the actual amount 
might run more or less than that amount. A provision to meet s uch a 
contingency could be written into the contract. See opinion of attorney 
general, No. 112, 1930 Report. 

Turning to the second question, we do not believe that the statute re
lating to competitive bidding contemplates, assuming no fraud is involved, 
that the county may accept several identical bids as the lowest responsible 
bidder. Such a course would not constitute awarding the bid to the lowest 
responsible bidder. 

Furthermore, the acceptance of a valid bid results in and constitutes a 
binding contract. Garfielde v. U. S ., 93 U. S. 242j U. S. v. Purcell Envelope 
Compan y, 249 U. S . 313, 317, 318; 63 L. Ed. 620, 39 S. Ct. 300. Consequently, 
if the county board should accept several bids the resultant effect would be 
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the creation of a like number of contracts, each of which would create an 
obligation on the part of the bidder to fulfill the same in accord with the 
invitation and the bid. 

The statute, M. S. 1953, Section 375.21, requires that the contract, 
upon competitive bidding, shall be awarded to the lowest l'csponsible bidder. 
This statutory r equirement must be observed in good faith in order to 
validate the award. It has been adjudged that the term "lowest r esponsible 
bidder" means not merely the lowest responsible bidder whose pecuniary 
ability to perform the contract is deemed the best, but the bidder who is 
most likely. in regard to skill , ability. and integr ity, to do faithful, con
scientious work and promptly fulfill the contract according to its letter and 
spirit. See Otter Tail Power Company v. Village of E lbow Lake, 234 Minn. 
419, 49 N. W. (2d) 197; Otter Tail Power Company v. Village of 'Vheaton, 
235 Minn. 123, 49 N. W. (2d) 804. 

The determination of the question of who is the lowest respons ible bidder 
is a matter for a governing body, charged with the authority of awarding 
contracts, to determine, which determination cannot be set aside unless it 
is arbitrary, oppressive, and fraudulent. Such governing body must act 
fairly and honestly, and when it has so acted in accepting a bid its decision 
is usually accepted by the court. See McQuillin Municipal Corporations, 
Third Edition, Vol. 10, Section 29.73. 

Accepting several bidders, whose bids are identical, as the lowest re
sponsible bidder, and thereafter, with the approval of the bidders, directing 
the county agent to purchase the necessary steel for culverts from any or 
all of such bidders, is unauthorized by law and violative of the letter as well 
as the spirit of competitive bidding. 

Opinions of Attorney General dated July 5, 1940; September 15, 1932, 
printed as No. 131, 1932 Report, are modified in so far ns the same are in 
conflict herewith. 
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Douglas County Attorney. 
June 2, 1954. 

VICTOR J. MICHAELSON, 
Special Ass istant Attol'ney General. 

707-A 

Bids-Competitive--Must conform to advertisement therefor-Conditional 
bid which ties two or more jobs or projects contrary to advertisement is 
a departure therefrom and unfair to other bidders and destroys free 
competition-County Ditch Construction. 

Facts 

Pursuant to published notice the board did on February 9, 1954, receive 
and open bids for the construction of County Ditches No. 27 and 33-A 
respectively. Eleven bids were submitted on ditch project No. 27, and nine 
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bids were submitted on ditch project No. 33~A. A separate printed notice 
for each job or project is attached to the affidavits of publication enclosed 
with your letter. A separate proposal bid upon each unit or project was pre
pared and made available for any interested party who might desire to bid 
on such unit or project. The bas ic data for use in submitting bids is set forth 
on such proposnl for each unit or project as a separate project. 

A and B Company, one of the bidders on each project, after inserting 
the amount for each item as provided for on the proposal and thereafter 
tabulating the same so as to obtain the total amount of the bid for ditch 
project No. 27 and ditch project No. 3S-A, inserted the following: "Note: if 
awarded Ditch No. 33-A deduct 50/0 from the total" at the bottom of sheet 
one of the bid on project No. 27, and the following: "Note: if awarded Ditch 
No. 27 deduct 5% from the total" at the bottom of sheet one of the bid on 
ditch project No. 33-A. No other bid contained any condition such as above 
quoted. No provis ion was made in the advertisement for bids, nor in the 
form of the proposal which was made ava ilable for all interested bidders, 
authorizing a bidder to tie the bids together conditioned upon the bidder 
being awarded both jobs or projects. By disregarding the above quoted con
ditions contained in the bid of A and B Company, P corporation was the 
low bidder on ditch project No. 27, and A & L company was the low 
bidder on ditch project No. 33-A. 

Question 

In determining the amount of the bids may the board deduct a 50/0 dis
count from the bids of said A and B Company? 

Opinion 

Your question is answered in the negative. 

In one of the earlier cases, Nash v. The City of St. Paul, 11 Minn. 174 
(Gil. 110), where the contractor was denied r ecovery on the g round that the 
contract as awarded was different from the advertisement f or bids, the 
court said: 

uNo bids were asked for such a contract as the one made with the 
plaintiff, and the contract let not being the same that was advertised, 
the acts of . the city or ward officers in making it, were void, and 
created no liability on the part of the defendant." 

The general rule with l'espect to proposals and specifications caBing 
for bids and awarding the contract to the lowest responsible bidder is s tated 
by the court in Diamond v. City of Mankato, 89 Minn. 48, 53, 93 N. W. 911, 
as fonows : 

"The law is well se ttled that where, as in this case, municipal 
a uthorities can only let a contract for public work to the lowest re
sponsible bidder, the proposals and specifications therefor must be so 
framed as to permit free and full competition, Nor can t hey enter into 
a contract with the best bidder containing substantial provisions bene~ 
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tidal to him, not included in or contemplated in the terms and speci~ 
fications upon which bids were invited. The contract must be the con
tract offered to the lowest responsible bidder by advertisement. Nash v. 
City of St. Paul, 11 Minn. 110 (174) j SchiO'man v. City of St. Paul, 88 
Minn. 43, 92 N. W. 603; Wickwire v. City, 144 Ind. 305, 43 N. E. 216; 
Dickinson v. Poughkeepsie, 76 N. Y. 65; 20 Am . & Eng. Ene. (2d Ed.) 
1165-1169. 

14This rule should be strictly enforced by t he courts, for if the 
lowest bidder may by an arrangement with the municipal authorities 
have incorporated into his formal contract new provisions beneficial to 
him, or have onel'OUS ones excluded therefrom which were in the 
specifications upon which bids were invited, it would emasculate the 
whole system of competitive bidding. It would also lead to abuses by 
opening wide the door of opportunity to award the contract to a favorite 
or generous contractor-generous at the cost of the taxpayer." 

In following the rule stated in the above case t he court, in Le Tourneau 
v. Hugo, 90 Minn. 420, 97 N. W. 115, on page 425 said : 

UA substantial benefit also acc'rues to the contractor from the pro
posed change in respect to the trial test, and, within the Mankato case, 
is such a departure from t he specifications as to render t he contract, if 
entered into, void; and the public authorities may, at the suit of a 
taxpayer, be restrained a nd enjoined from entering into the same." 

In Bemidji v. Ervin, 204 Minn. 90, 282 N. W. 683, the court concluded 
that the contract as awarded to the assumed low bidder was void for the 
reason that the bid as submitted and accepted by the city constituted a 
material departure from the advertisement of bids. On page 97 the court 
said: 

lilt seems ped ectly obvious that here there was no opportunity 
for bidders to compete for a contract containing substantially the same 
terms and provisions, and that the proposal of Power Service Corpo
ration, as accepted, departed very materially from what any other 
possible bidder could have expccted to obtain. Perhaps the specifications 
and the proposed contl'act filed with them were sufficiently complete in 
t hemselves. No doubt certificates of indebtedness may be issued pay
able out of a special fund, and containing no more explicit language 
than in the city's original proposals. But if the opportunity to each 
bidder to name his own maturities, interest rates, and call prices, be 
disregarded, the Pl'lvilege to include in his bid Isuch other provisions as 
may be material to said bid,' at least as interpreted by Power Service 
Corporation, left the way open for as many and as varied additional 
provisions as were conceivable in the minds of those desiring to com
pete. The successful bidder, indeed, by specifying only that the in
denture of the bonds must be 'acceptable' or Isatisfactory' to it, reserved 
to itself until after the awarding of the contract the privilege of 
determining what the provisions should be; and that the most optimistic 
possible competing bidder would have anticipated t he elaborate clauses 
of t he ordinance is exceedingly improbable.1I 
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It is not necessary to show that t he variance between the bids submitted, 
and the advertisement t heref or, was prejudicial to other bidders in order to 
render such bid invalid by reason of t he applicable principle of law stated in 
the fonowing decis ions of our court, viz. : CoBer \' . City of St. Paul, 223 
Minn. 376, 26 N . W. (2d) 835 ; Sutton v. City of St. Paul, 234 Minn. 263, 
48 N. W. (2d ) 436. 

On page 384 of the Coller case the court said: 

"Statutory -and city ch.uter provisions r equiring competitive bid
ding in the letting of public contracts require, a s necessary corollaries, 
that the public officia ls whose duty it is to let a contract should adopt 
definite plans and specifications with respect to the subject matter 
of the contract; that the plans a nd specifications be so framed as to 
permit free and open bidding by a ll interes ted parties; that a bid sha11 
constitute a defini te offer for the cont ract which can be accepted without 
further negotiations ; and that the only function of the public 
aut hority with respect to bids after they have been received shall be 
to determine who is the lowest responsible bidder. Diamond v. City of 
Mankato, 69 Minn. 48, 93 N. W . 911 '" ... '" . It necessarily follows a lso 
that a bid must conform substantially to the advertised plans and 
specifications, and that where there is a subst.antial variance between 
the bid and the plans and s pecifications it is the plain duty of the 
public author ity to reject the bid. City of Bemidji v. Ervin, 204 Minn. 
90, 282 N . W. 683; ... ... ... T he test of whether a variance is material is 
whether it gives a bidder a substantial advantage 01' benefit not enjoyed 
by other bidders. City of Bemidji v. Ervin, 204 Minn. 90, 282 N. W . 683, 
supra; Le Tourneau v. Hugo, 90 Minn. 420, 97 N . W . 115 '" '" '" . 

"While we do not think that it was necessary to show also that 
the variance was prejudicial to other bidders (under our rule it m akes 
no difference whether there is only one or several bidders, City of 
Bem idji v. Ervin, 204 Minn. 90, 252 N. W. 683, and Le Tourneau v. 
Hugo, 90 Minn. 420, 97 N. W. 115, supra), such prejudice appear s here 
as a f act. 1£ Park-O-Meter had bid on the same bas is as Dual-that is , 
if it had eliminated from its bid the amount of $22 it included f or 
installa tion according to t he city's method and included in lieu thereof 
for installation according to t he same method as Dual proposed $6.60 
as the estimated cost thel'cof nnd if, in addition, it had eliminated from 
its bid, a s Dual did , thc cost of furni shing a serviceman which it esti 
mated was $2 per meter-its bid would have been $59.50 per meter, or 
$5 less pe l' meter than Dual's. The aggregate amount of the diffe rence 
would have been $5,350. On that basis it would have been the low bidder. 
But it did not bid on that basis, a nd t herefore its bid was not con. 
sidel'ed by the ci ty on the same basis as Dual 's." 

In t he Sutton case the court in construing the term 'IThe t est of 
whether a variance is material is whether it gives a bidder a substantial 
advantage or benefi t not enjoyed by other bidders" on page 269 said : 

" Plaintiff construes th is language to menn that the only test of 
materia l variance is whether a substantia l advantage is gained by t he 
noncomplying bidder. Thi s is a n erroneous conclusion. Substantial ad-
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vantage for such a bidder is not the sole test. As stated in 10 McQuillin, 
Municipal Corporations (3 ed.) Section 29.78: 'Unless the bid responds 
to the proposal in all material respects it is not a bid at all, but a new 
propos ition.' (Boldface supplied.) So t ested, we believe that Phil co's 
bid did not offer the city what it desired to purchase, but, on the con
trary, submitted a new proposition, and hence was properly rejected." 

From the foregoing decisions we r each the conclusion that the insertion 
of the conditions above quoted in each of the bids submitted by A and B 
Company constituted a variance from and not responsive to the advertise
ment for bids, and by tying together ditch projects Nos. 27 and 33-A would 
give said A and B Company an advantage over the other competing bidders, 
thereby destroying free competition on bids for said projects, fl'om which 
we conclude that the contract may not be awarded to said A and B Company 
as the lowest responsible bidder. 

64 

Nicollet County Attorney. 
March 2, 1954. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

707-A-7 

Bids - Competitive - Transportation charges added to purchase price -
M. S. A. 412.311, as amended by L. 1953, C. 735, Section 5. 

Questions 

"1. Is it a violation of Section 412.311 for a village to make a 
purchase, without competitive bidding, of a piece of equipment costing 
less than $500.00 on an f.o.b. shipping point basis when the necessary 
transportation charges added to the purchase price will r esult in a 
total cost of more than $500.00? 

"2. On the foregoing state of facts, is the question affected by 
whether the item in question is one which is customarily purchased by 
private buyers on an f.o.h. shipping point bas is? 

413. Is your opinion further affected by the question of whether the 
payment of the freight charges is made directly to the transportation 
company or is made hy way of reimbursement to the seller of the 
equipment after having been advanced by the latter?" 

Opinion 

1. So far as material to each of your questions, M. S. A. Section 
412.311, as amended by L. 1953, C. 735, Sec tion 5, rea:is as follows: 

"Every contract for the purchase of merchandise, materials or 
equipment or for any kind of constl'uction work undertaken by the 
village which r equires a n expenditure of $500 or more ••• shall be 
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let to the lowest responsible bidder, after notice has been published 
once in the official newspaper at least ten days in advance of the last 
day for the submission of bids." 

Ordinarily, and in the absence of an agreement showing an intention 
to the contrary, a delivery of goods by the seller to a carrier for shipment 
to the buyer is a delivery to the buyer. Upon delivery of the mCl'chandise 
to the carrier, the carrier becomes the agent or bailee of the buyer so that the 
seller is not liable for loss or injury to the goods while in transit. See C. J. S. 
j'Sales", Section 164, page 887j Am. JUl'. Vol. 46 "Sales", Sections 432, 433, 
Pl'. 601 and 602. 

Whether tl'anspol'tation charges are to be added to the purchase price 
of the goods depends upon the terms and conditions of the contract of pur
chase. Assuming that the goods are purchased f .o.b. Chicago for the sum of 
$500 and the village, as purchaser, assumes the responsibility to pay the 
cost of transportation then such contract of purchase would not require an 
expenditure in excess of $500, and the competitive bidding requirements 01 
the statute would not apply. In the circumstances related, the transportation 
costs should not be considered as a part of the purchase price. On the other 
hand, if it is assumed that the merchandise is purchased f.o .b. at the 
village and the cost of transpOltation is to be paid by the seller, then such 
transportation cost would be a part of the contract of purchase and should 
be so considered in determining whether the transaction involves an ex
penditure of $500. 

2. The terms and conditions of the contract of purchase between the 
village and the seller is controlling in determining whether the same is 
subject to the competitive bidding requirements of the statute above referred 
to. The custom adopted by buyers on an f.o.b. shipping basis is not important 
nor material except as such provisions may be incorporated in the agreement 
between the village and the se1ler 

3. This question cannot be categorically answered. What has been said 
in answer to the first question is applicable to this question. The village may 
not circumvent the requirements of the competitive bidding statute by 
agreeing to reimburse the transportation costs paid by the seller if the 
contract of purchase contemplates that such transportation costs are to be 
paid by the selicr . In these circumstances the transportation costs must be 
considered as a part of the purchase price. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

St. Paul Park Village Attorney. 
October 15, 1953. 707-A-15 
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65 
Bids-Trial-Rental Clause-' Vater treating equipment--Chlorinator-Cer

tain lease containing option a I purchase conditions considered-Same 
s ubject to competitive bidding statute-M. S. A' I Section 412.311, as 
amended by L. 1953, Ch. 735, Section 5. 

Facts 

W & T Company has submitted to the water department of the village 
of Edina a proposal dated October 22, 1953 which, so far as here materia], 
reads as f ollows : 

flW & T Co., Inc., (hereinafter called the Company) proposes to 
furnish F.O.B. Newark, N . J ., the following apparatus, subject to the 
terms and conditions stated: 

One (1) Automatic Start & Stop Chlorinator, Type SASVCM, with 
25 pounds per 24 hours capacity. 

One (1) Solenoid Valve & Strainer Assembly. 

One (1) Syphon Breaker Assembly. 

One Hundt'ed & Fifty Feet ( 160') of * II Solution Hose. 

One (1) Chlorine Testing Out fit. 

Supervision of Installation by one of our Engineers . 

Terms : SEE TRIAL·RENTAL AGREEMENT ON REVERSE SIDE 

1. PRICE $1989.00 30 days net. If supervision of instaUation is 
to be provided by us, these terms may be considered as 80 %, 30 days 
from date of invoice, 2070 upon completion of installation, or if installa
tion is delayed for reasons beyond Seller's control, full payment will 
be due within 90 days after date of invoice. 

2. SHIPMENT to be made within 30 days after acceptance and 
approval of this contract and receipt of full information from the 
Purchaser at the Company's factory. Shipment to go forward via ........... . 
addressed to Edina, Minnesota. 

3. TITLE to apparatus shall not pass to Purchaser until full pay
ment therefor(e) shall have been made in cash. On failure to pay, the 
Company may enter the premises without notice and r emove the appara
tus. 

4. ACCEPTANCE. This proposal is subject to acceptance within 
thirty days by the Purchaser and when so accepted and thereafter 
approved by the Company shall constitute the entire contract between 
the parties made at Newark, N. J 

5. WARRANTY & FORCE MAJEURE. The Company warrants 
for a period of one year after shipment that the apparatus shipped 
of its manufacture is free from defects in workmanship and materials 
and its liability is limited to the replacement f.o.h. Newark, N. J ., of 
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such defective parts. The fUl'nishing of the foregoing is subject to 
delay or cancellation caused by war, accidents, strikes, inability to 
secure labor and raw materials, fires, embargoes, car shortage, delays 
in transportation, governmental restraints of any kind and all other 
causes, whether of the same or of a different class, affecting the produc
tion or delivery of the whole or any constituent part thereof." 
(REVERSE SIDE) 

TRIAL-RENTAL CLAUSE 

jjW & T CO. agree to furnish this equipment under the following 
renta l terms: $331.50 per month rental for Six (6) months with the 
undel'standing that if the City decides to purchase the equipment at 
any time during the trial period, we will apply the rental charges against 
the pUl'chase price of the equipment, If the City decides to return the 
equipment at any time during the tria l period, it shall be l'eturned to 
our factory at Newark, New Jersey, freight prepaid," 

Comments 

II •• • the sellel' has suggested that because the equipment is 
being rented to the Vil1age on a trial basis under an arrangement where· 
by the amount due at the end of the trial period, net after credit f or 
rental, i8 less than $600.00, it will not be necessary to advertise for 
bids. Furthermore, the seller states that this practice has been approved 
in connection with sales to numerous other Minnesota municipalities." 

Question 

Is the foregoing proposal or agreement subject to the requirements of 
t he competitive bidding statute, M. S. A. Section 412.311, as amended by 
L. 1953, C. 735, Section 5? 

Ol)inion 

M. S. A, Section 412.311, as amended by L. 1953, C. 735, Section 5, in 
pal't reads as follows: 

"Every contract for the purchase of merchandise, materials or 
equipment or for any kind of construction work under taken by the 
village which requires an expenditure of $500 or more, except a con· 
tract for a local improvement made under Section 412.421 or any other 
law having an inconsistent provision relating to contracts for local 
improvements, shall be let to the lowest responsible bidder, after notice 
has been published once in the official newspaper at least ten days in 
advance of the last day for the submission of bids," 

The financial obligation of the village under the above proposal amounts 
to $1989, to be paid in six monthly payments of $331.50, In the event that 
all of these payments arc made, then the title to the equipment will vest in 
the village. A yield of $331.60 per month as rental for a period of six months 
on equipment having a value of $1989 appears to be grossly excessive. 
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The above proposal on its face refers to the village 8S the purchaser. 
Paragraph numbered 1 thereof prescribes the purchase price of $1989 pay
able 30 days net. From the language appearing on the face of the instrument 
it is obvious that the same is a writing containing conditions for the pur
chase of equipment therein specified by the village. However, the fCTRIAL_ 
RENTAL CLAUSE" which has been typewritten on the reverse side pur
ports to avoid the effect of a purchase and sale, as this clause implies. The 
clause itself specifically states that the Company "agree to furnish this 
equipment under t he following rental terms" of $331.50 per month for six 
months with the proviso that the equipment may at any time be purchased 
and the renta ls theretofore paid will be applied upon the purchase price. 

Is this Pl'oposal, with the provisions contained on the revel'se side there
of, a lease or a sale of the water process ing equipment? Call ing it a lease 
does not es tablish the fact. This is peculiarly a case where there is nothing 
in a name, as the contents of the paper must determine its true character, 
What then is the true construction of such proposal ? The answer is not to 
be found in any name which either party thereto may have ascribed to it, 
nor in any particular provision contained therein disconnected from aU 
others, but from the intention of the parties gathered from all of the 
language which they have used. It is the legal effect of the whole which is 
to be determined. Taking into consideration the amount of the monthly pay
ments called rental payments, and that such payments may be applied on 
the purchase price of the equipment, and the further fact that after all of 
said monthly payments have been made the title to such equipment will 
thereupon vest in the vi11age, we are of the opinion that the proposal is in 
legal effect a purchase by the village and not a lease of the equipment. 
See C. J. g, Vol. 63, Municipal Corporations, Section 955, p. 504. 

Also pertinent is the language contained in t he same text, Section 1149, 
p. 815, as follows: 

"Provisions requiring the letting of a municipal contract for a 
public improvement on competitive bidding are violated by any scheme 
or device which prevents , or tends to prevent, or res trict, or suppress, 
competit ion among persons who may desire to become bidders, or which 
is des igned to promote favoritism, or which affords opportunity for 
competition in fo rm only, and not in fact. 

"Where competitive bidding is required, it must not be destroyed or 
impaired, and the officer, board, or body charged with authority and duty 
in the premises must determine in each case what competition the nature 
of the case will admit , endeavor to secure the best competition possible 
in the circumstances of the pal'ticular case, pursue the best method 
possible to secure it, and accord the same treatment to all bidders. 
To this end, conditions necessary to secure fair and reasonable oppor
tunity for competition are properly proposed." 

Accordingly, we answer the question in the affirmative. A contrary 
conclusion would nullify the mandatory requirements of t he competitive 
bidding statutes heretofol'e l'eferred to, 
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As bearing upon the ques tion considered, see Opinion of Attorney 
General No. 237, 1934 Report. 

66 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Attorney for Village of Edina. 
November 9, 1953. 707-A-15 

Contract-Employment-Street commissioner-Contract one for personal 
services; call for bids not required. Even if cited provisions be con
s trued as illegal delegation of authority, remainder of contract, other
wise valid, stnnds. Contract not \'ulnerable s imply because of change 
in personnel of council during its life. 

Facts 

"The City of Litchfield is operating under a Home Rule Charter 
adopted June 28, 1943. Section 605 of our Charter and Ordinance No. 
218, which I am enclosing herewith provide for the calling of bids 
where the amount involved exceeds $500.00. 

liOn November 3, 1952, the City of Litchfield entered into a contract 
with · • • the present Street Commissioner of the City of Litchfield, 
employing him again as Street Commissioner for a period of 14 months. 
Mr. Levi V. Lund, the newly elected Mayor of the Cit y has r equested 
that I submit this contract to you for your opinion as to whether this 
contract is binding upon the City. 

"The street commissioner has been appointed each year for a 
number of years. It was not made an office under Section 603 of the 
charter. No ordinance has ever been passed creating this an office nor 
was any other office created under t his section. 

liOn April 16, ]951, the City Council discussed a contract with · •• 
[the present street commissioner] in regard to appoint ing him as Street 
Commissioner. They arrived at an agreement and instructed the City 
Attorney to draw up un agreement according to those terms. [The 
present street commissioner was then appointed as such by motion of 
the council.] The contract was accordingly drawn up and signed by 
the mayor and the City Clerk the following day [April 17, 1951]. This 
contract was effective· •• April 17, 1951. [The contract was f or a 
period of one year.] This contract expired in April of 1962 and was 
not renewed until November 3, 1952, at a regular council meeting. 
At this meeting the contract arrived at on April 16, 1951, was before 
the council. • •• [The council then on November 3, 1952, adopted a 
motion] that the agreement dated April 16, 1961, ••• be renewed to 
expire December 31, 1953. He was then given a contract for the re-
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mainder of 1962 and for the year 1963. The present street commissioner 
has performed under the contract dated November 3, 1962, and still 
is functioning as street commissioner." 

Question 

Is it "necessul'Y to ca11 for bids where the City desires to employ a 
person f or a particular job such 8S Street Commissioner ?" 

Opinion 

Section 605 of the Litchfield City Cha rter ,l so far as here pertinent, 
reads : 

<lIn a ll cases of work to be done by con tract. either municipal or 
proprietary, or for t he purchase of personal property of any kind, 
where the amount involved is m orc than five hundred dollars, ••• 
the council shall advertise for bids in such mnnner as may be designated 
by the council" 

The mater in I provision of Ordinance No. 218 is to the same effect. 
The contract hero considered is a contract of employment. It is one 

l or personal services. Upon t he authority 01 Krohnberg v. Pass. 187 Minn. 
73, 244 N. W. 329, and authorities therein cited, we al'e of t he view that 
t he contract here involved is not one within t he purview of the above quoted 
provision of Section G05 or the s imilar provision contained in Ordinance No. 
218. Accordingly, your speci fic inquiry is answered in the negative. 

Additional Facts 

"Subsection 2 of Section 1 [ of the employment contract submitted] 
gives the Street Commissioner power to hire an engineer and Subsection 
4 gives him power to construct new streets." 

Ques tion 

Do these provisions Hvoid the Contract ? t· 

Opinion 

The provision of the contract empowering the street commissioner to 
hire an engineel' may be invalid as constituting an unwal'l'anted delegation 
of power by the ci ty counciL Gf. Krohnberg v. Pass, supra. However, ' if 
it be invalid, only that provision is invalid, and the remainder of the con
tract, if otherwise va lid, stands. 

Paragraph I of 'the contract enumerates t he duties of the street com
missioner. Among those duties is that contained in subsection: 

"4. Construct new streets according to gl'ades established by the 
engineers .'t 

lReference:s to aectionl . un letll otherwise elC pre8l ly atated, Arc references to lectlons of the 
city charter of the City o( L itchfleld. 
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A reasonable interpretation of the duty so imposed upon the street 
commissioner is that he shall supervise the constl'uction of such new streets 
as may be laid out and established by competent authority and a ccording 
to 8uch grades as may be established therefor by enginecl's. If this inter
pretation be given to the clause involved, I see no objection to the provision; 
if the provision be interpl'eted in a way so ns to involve nn illegal delegation 
of authority by the counci l, that provision falls, but the remainder of the 
contract, otherwise valid, stands. 

Additional Facts 

"Section 1 [of the employment contract] provides that this contract 
will run for n period of onc year and two months. This binds the new 
Council and Mayor." 

Question 

"Is it possible for the old Council to bind the new council for a 
period of more than one year?" 

Opinion 

This question presents morc difficulty. It is not entil'ely free from doubt. 
'fhe general powers of the city are set forth in Scction )01. Generally, 

the powers so conferrcd nre broad and comprehensive, and we entertain no 
doubt that the city council thereunder has the power to contract for the 
services of n street commissioner. 

Section 200 provides: 

"The form of government established by this charter shall be 
known as the 'Mayor-Council Plan.' All discretionary powers of the 
city, both legislative and executive, shall vest in and be exercised by 
the City Council, subject to the initiative, referendum, and l'ecall powers 
of the people. It shaH have complete control over the city administration, 
either directly 01" through its appointed officers and heads of depart
ments, except as delegated exclusively to the city clerk in Section 602 
of this charter or to the mayor in Section 206 of this charter." 

The council is composed of two councilmen from each of the three wards 
of the city. Section 202. The mayor is the presiding officer of the council, 
but he is Unot ••• a voting member of the cOllnci l except in case of a 
tie vote." Section 206. 

The pos ition of street commissioner is not an office created by the 
charter. Section 603 prescribes that there "shall be such other officers as the 
council may create by ordinance." No ordinance has ever been enacted 
creating an office of street commissioner. The street commissioner. therefore, 
is not an officer but an employee of t he city. It is sometimes stated as a 
general l'ule that, in the exercise of its governmental or legislative powers, 
a board or council cannot, without statutory authorization, make a contract 
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extending beyond its own term; but, in the exercise of business or pro
prietary powers, the board or council may. unless restrained by statute 
or charter provision, contract as freely as if it were an individual. See 10 
McQuillin Municipal Corporations, 3d Ed., Section 29.101. In an annotation 
appearing in 70 A. L. R. 794, at 799, supplemented in 149 A. L. R. 336, at 
342, the conflict of authority on the question presented is treated. 

In the case of Manley v. Scott, 108 Minn. 142, 121 N. W. 628, our 
Supreme Court held that the BoaI'd of County Commissioners of Hennepin 
County was a continuing body and its existence was not affected by the 
election of new members and that the board could legally hire a morgue 
keeper for a period extending beyond the term of those composing the 
board at the time the contract of employment was made. The city council , 
like the board of county commissioners, is a continuing body, a nd the 
election of new councilmen has no other legal effect t ha n partially to 
change the personnel of the body. See Ambrozich v. City of Eveleth, 200 
Minn. 473, 274 N. W. 635, 112 A. L. R. 269; Van Cleve v. Wallace, 216 
Minn. 500, 13 N. W. 2d 467. 

In the Ambrozich case, supra, the Supreme Court said: 

"The old city council had the power to make a new lease on the 
last day that the members t hereof were in office. A municipality is con
tinuous. While the personnel and membership of its councilor governing 
board changes, the corporation continues unchanged, and a contract 
entered into by its council is the contract of the corporation. The city 
council may exercise its power throughout its term. It can make no 
difference, so far as the question of power is concerned, whether it be 
exercised on the first or t he last day of the term. Manley v. Scott, 108 
Minn. 142, 121 N. W. 628, 29 L. R. A. (N. S.) 652, and note. See Town 
of Tempe v. Corbell, 17 Ariz. 1, 147 P. 746, L. R. A. 1916E, 681; 
Dubuque Female College v. Dist. Twp. of City of Dubuque, 13 Iowa, 
555." 

The contract upheld in the Scott case, supl·a. was made on December 
31,1908. at midnight of which day the terms of two of the five members of 
the Board of County Commissioners of Hennepin County expi red. 

At.torney General 's opinion No. 64, 1946 Report. dated May 7, 1946, 
involved the vulidity of a three-year contract of employment between a 
village and an employee in its municipal liquor store. The opinion is to 
the effect that the contract was not invalid only because the contract may 
have extended beyond the term of the members of the viUage council 
making the contract. 

No question of fraud or collusion in the making of the contract here 
involved is suggested in your inquiry; nor is it suggested that the terms of 
t he contract are unfair or unreasonable; nor is it indicated that t he term 
of the contract is unreasonable. In these circumstances. and upon the 
authority of the Scott case, supra, and the a uthorities therein cited, I am 
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of the view that the contract here considered is not vulnerable simply 
because there has been a partial change in the personnel of the city council 
since the time of the execution of the contract and during its life. 

Litchfield City Attorney. 
January 23, 1953. 

LOWELL J. GRADY, 
Assistant Attorney General. 

707-A-2 

CHARTER 

67 
Amendments-Description of boundaries-Corporate limits-M. S. A. 410.-

07, 410.18. 

Question 

Does the language of Chapter 1 of the proposed charter amendment 
offend the provision of 1\1. S. A. Section 410.07, which provides f or fixing 
the boundaries of the municipality? 

Opinion 

The boundaries of the city of Roches ter arc descr ibed in Chapter 1, 
Section 2, of the original charter. The footnote fo llowing this section 
indicates that additional territory has been annexed to t he city since the 
charter was adopted. 

The proposed amendment to the charter, Ch. 1 thereof, which relates 
to the corporate l imits or the boundaries of the city, reads as follows: 

"The inhabitnnts of the City of Rochester, within the corporate 
limits as now estnblished or ns hel'eafter established in the manner 
provided by law, shall continue to be a municipal corporation in per
petuity, undel' the name of the 'City of Rochester'." 

There is no constitutional requirement t hat a home rulc charter, adopted 
pursuant to Minn. Const. Art. IV, Section 36, shall contain a geographical 
description of the corporate limits or boundaries of the municipality, Such 
a requirement is purely statutory. M. S. A. , Section 410.07, so far as here 
material, provides: 

"\Vithin six months after such appointment, the board of free
holders shall deliver to the chief executive of the city or village the 
draft of a proposed charter, signed by at least a majority of its mem
bcrs. Such draft shall fix the corporate name and the boundaries of the 
proposed city, and provide for a mayor, and for a council, consisting 
of either one or two branches; one in either case to be elected by the 
people." (Emphasis supplied.) 
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This statutory requirement was met when the original charter was proposed 
and thereafter adopted by the electors of the city. See Chapter 1, Section 
2, original charter. 

The corporate limits of the city of Rochester, as now established and 
as t he same exist, nrc definite and ascertainable. 

Neither the constitutional provision above referred to n01' any statute 
requires that a proposed amendment to an existing charter shaH define or 
fix the boundaries of the municipality. It is a matter of common knowledge 
that corporate limits or boundaries of a municipulity may be changed 
from time to t ime by stu tutory annexation or detachment proceedings. 
Chapter 1 of the proposed charter amendment was apparently drafted 
so as to meet these I'eclll'ring changes, and in anticipation of enlargement 
thereof by annexation proceedings. 

Provisions similar to Chapter 1 of the proposed amendment here con
sidered have been incorporated into charter amendments by the cities of 
Anoka, Bemidji, Madison, and Mankato. It is our opinion that Chapter 1 
of the proposed amendment does not offend any constitutional or statutory 
provision. According ly, the question above stated is answered in the nega
tive. 

In addition to the foregoing you have directed uttention to Chapter 4, 
Sections 4.06, 5.05, 5.06, 5.07, 5.08, 6.01, 6.02, 6.03, 6.04, 6.05, 6.06, 7.01, 
7.02, 7.03, 8.07, and 10.01 of the proposed amendment to the city charter, 
and in connection the rew it h you submit these furth er 

Questions 

"Do t.he prOVISIOns thet'ein looking toward the adoption of an 
'Administrative Code' of ordinances to supply much of the detailed 
provisions for administration of city government, within the frame
work of and subject to the express provis ions of the proposed amended 
Charter a s contained in that draft, violate or fni l to comply with any 
of the provis ions of the Cons titution of the State of Minnesota or any 
applicable nnd constitutionally valid legi slation adopted pursuant thel'e
to? In othel' words, the ques tion seem s to be whether it is a I'equirement 
of home ru le charters t hat the administl'utivc organization of local 
government be set fort.h in more detail than is present in the pro
posed amended churtel'? I s it a requirement of home rule charters 
that there be an clement of stubility or continuity more lasting t han 
t hnt provided by the provisions for administrative ordinances in the 
proposed amended char ter?" 

Opinion 

Chapter 4, Section 406, of the proposed charter amendment authorizes 
the enactment of ordinances for the administrative organization of the city 
or any part or depart ment thereof, and so far as here material r eads 88 

follows: 
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"Ordinances providing for the adminisb'ative organization of the 
City or any part thereof, establishing departments, divisions, boards, 
commissions, offices, or funds, establishing the jurisdiction, duties, 
responsibilities, powers, or procedures of any of the same, or modifying, 
altering, amending, repealing, or abolishing any of the same, shall be 
classified as adminisb'ative ordinances." 

The other sections referred to in the paragraph preceding the questions here 
considered, except Section 10.01, deal with agencies, department and officers 
of the city. Section 10.01 concerns the funds of the city and makes provision 
for the establishment and main tenance of separate and distinct funds as 
the council may prescr ibe in addition to the funds enumerated and specifi
cally provided for in t his section. 

M. S. A., Section 410.18, which deals with the questions here considered, 
reads as follows: 

"Such board of freeholders may a lso provide that the administrative 
powers, authority, and duties in any such city shall be distributed into 
and among departments and may provide that the council may determine 
the powers and du ties to be performed by and assign them to the 
appropriate depurtment a nd determine who shall be the head of each 
department and pl'escl'ibe t he powers and duties of all officers and 
employees thereof , and may assign pat·ticular officers or employees 
to perform duties in two or more departments, and make such other 
rules and regula tions as may be necessary or proper for the efficient 
and economical conduct of the business of the city." 

The Constitution, Art . IV, Section 36, does not l'es trict OJ' prohibit 
the inclusion of t he pro visions as se t forth in the aforesaid sections of 
the proposed a mendment. Section 410.1 8, supra, does not, in our opinion, 
requi!'e that either the original -charter or any amendment thereto shall 
contain inflexible pl'ovisions prescribing the duties 01' responsibilities of 
any agency, department, or officers of the city. On the other hand, it would 
seem desirable and expedient that the charter provisions or amendments 
thereof in this respect should be flexible so t hat the council could, within 
t he framewoJ'k of the charter, adopt administra tive ordinances from time 
to time so a s to make provision for the efficien t , orderly, and economical 
conduct of the bus iness of the city. 

In consequence of the foregoing we reach the conclusion that the 
sections of the proposed charter a mendment here under consideration are 
permissible and are not in contravention of the provisions of Section 410.18, 
supra, or any other statutory or constitutional provision. 

Rochester City Attorney 
September 18, 1953. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

58-C 



188 MUNICIPALITIES 

68 
Amendments-Rejected by voters may be subsequently submitted~onsti. 

tutional provisions-Art. IV, Section 36. 
Leighton v. Abell, 225 Minn. 665. 

Facts 

uOn May 26, 1953, the board of freeholders of the city of Granite 
Falls submitted to the city council and to the mayor a proposed amend
ment to the city charter of said city. The city council on June 1st, 1953, 
ordered a special election by resolution, which was held July 7, 1953, 
but the amendment did not carry." 

Questions 

1. "Can the same proposed amendment submitted May 26th, 1953. 
by the board of freeholders be again submitted to the voters of the 
city by the city council at a special election even though the board of 
freeholders does not submit such amendment to the city council a second 
time? 

2. "Could such proposed amendment once defeated be submitted 
at the next regular municipal election, even though more than six 
months from the delivery of the draft on May 26, 1953, by the board 
of freeholders to the city council?" 

Opinion 

These questions will be considered in the order above stated. 

1. Any amendment to an existing home rule charter may be proposed 
and submitted as prescribed by and within the limitations of Minn. Const., 
Art. IV, Section 36, which in part reads as follows : 

" ••• The legislature may prescribe the duties of the commission 
relative to submitting amendments of charter to the vote of the people, 
and shall provide that upon application of five per cent of the legal 
voters of any city or village, by written petition, such commission shall 
submit to the vote of the people proposed amendments to such charter 
set forth in said petition· • • . " 

See Leighton v. Abell, 225 Minn. 565, 31 N. W. (2d) 646. 

No authority is found in the constitution granting the village council 
the right to submit the defeated proposed amendment to the voters for 
reconsideration. We therefore answer the first question in the negative. 

2. The constitutional provision, Art. IV, Section 36, heretofore referred 
to, makes no dis tinction as to the manner and method of submitting an 
original proposed amendment or for the resubmission of a proposed amend
ment which has been rejected by t he voters in the first instance. In State 
ex reI. Andrews v. Beach, 156 Minn. 33, on page 35 the court said: 
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lilt is not within the province of the governing body of a city or 
of a court to pass judgment on the quality of the work done by a 
board of freeholders. Such boards may and sometimes do write charter 
provisions or amendments which are of doubtful meaning, or amend· 
ments which do not dovetail into charter provisions left untouched. 
In a word, a lthough the work of the board may have been badly done, 
that is no reason why the electors should not be given an opportunity 
to approve or disapprove of it. In passing on the proposed amendments 
the people of Mankato 'have a ll the legislative power possessed by the 
legislature of t he state save as such power is expressly or impliedly 
withheld.' Park v. City of Duluth, 134 Minn. 296, 159 N. W. 627. 
Neither the city council nor the courts have any supervisory or veto 
powers. The statute is mandatory a nd declares that upon the delivery 
of the draft of a charter the council, or other governing body of the 
city, shall cnuse the proposed charter to be submitted, etc. Section 
1348, G. S. 1913. Proposed amendments shall be submitted as in the 
case of the original charter. Section 1350, G. S. 1913. There is no room 
for argument about the duty of the counei1 in either case." 

See also State ex reI. Lowe v. Barlow, 129 Minn. 181, 151 N. W. 970. 

It is our opinion that a proposed amendment which has been once sub
mitted to the voters and rejected may be subsequently submitted in COll

. farmity with the ]imitations contained in the constitutional provision as 
prescribed in sa id Art. IV, Section 36, and Leighton v. Abell, supra. 

VICTOR J. MICHAELSON, 

Granite Falls City Attorney. 
September 14, 1953. 

Special Assistant Attorney General. 

68-C 

CIVIL SERVICE 

69 
Leave of absence-Payment for leave granted to employee after time of 

compensable injury cannot be used under M. S. 1949, Section 176.01, 
to supplement compensation payments . 

Facts and Statement 

liThe Civil Service Rules and Classification Ordinance of the City 
of St. Paul, Ordinance No. 3250 Y.!, which governs the classified Civil 
Service of the City of St. Paul, provides in Section 41 (f). (after setting 
out the method of determining cumulative sick-leave) as follows: 
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'Additional leave of absence for disability may be granted with 
pay for such periods of time, not exceeding ninet y days in anyone 
ealendar year, as the Council may authorize.' 

"This office has ruled that the a bove quoted Civil Service rule 
applies only to disability from sickness and not to disability from 
injury on the job where Workmen's Compensation is paid. 

HThe City Council now proposes to change the above rule to include 
disability r esult ing from a compensable injury. 

"M. S. A. 1949, 176.01, provides in part as follows: 

' ••• Il employees of the state or a county, city. village or other 
political subdivis ion of the state who are entitled to the benefits of 
the workmen's compensation law have, at the time of compensable 
injury, accumulated credits under a vacation, s ick leave or overtime 
plan or sys tem maintained by the governmental agency by which they 
are employed, the appointing authority may provide for the payment of 
additional benefi ts to such employees from their accumulated vacation, 
sick leave or overtime credits. Such additional payments to an employee 
may not exceed the amount of the total sick leave, vacation or overtime 
credits accumulated by the employee and shall not r esult in the pa yment 
of a total weekly rate of compensation that exceeds the weekly wage 
of the employee. Such additional payments to any employee shall be 
charged against the sick leave, vacation a nd overtime credits accumu
lated by such employee.''' 

Question 

uDoes M. S. A. 1949, 176.01, prohibit the adopting of the Civil 
Service rule providing for such additional leave of absence with pay 
in excess of accumulated s ick leave, vacation, and overtime credits, 
when an employee of the City of Saint Paul is injured on the job and 
is receiving workmen's compensation benefits?" 

Opinion 

Statutes of the cha racter of Minnesota Statutes 1949, Section 176.01, 
to which you refer, should be construed l iberally in f avor of t he employees. 
However, we cannot do violence to t he specific language of the statute. 
Section 176.01 specifically refers to "accumulated credits under a vacation, 
sick leave or overtime plan or system maintained by the governmental 
agency" by which t he employee in question is employed. We assume that 
the council did not, prior to t he time of t he employee's compensable injury, 
grant to the employee any additional leave of absence which was to his 
credit at the time of such injul"Y. The employee, then, ha d no vested right 
at the time of his compensable injury to additional leave which the council 
was authorized to grant under the above quoted provision of the civil service 
ordinance. This provision is permissive only and the council mayor may 
not grant additional leave to the employee. Payment for additional leave 
granted under authority of t he provision of the ordinance 8et forth above, 



MUNICIPALITIES 141 

after the time of the employee's compensable lIlJury. cannot be used to 
supplement compensation payments as provided by Section 176.01 . This 
answers your question. 

70 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

City of Saint Paul Corporation Counsel. 
May 8, 1953. 120 

Physical disability- Where a police civil service commission has adopted 8 

rule providing for the removal of an employee after a hearing on stated 
charges by reason of physical disability, a fact ques tion is presented 
as to whether the disability is of such a nature as to prevent him from 
performing his duties in a r easonable manner-M . S. A. 419.06, 419.07, 
419.11, 419.12 . 

Facts 

The City of St. James, a city of the fourth class, operates under a home 
rule charter and has a police civil service commission created and established 
under and pursuant to M. S. A" C. 419. The police force of the city consists 
of four full-time men, including the chief of police. Recently the chief of 
police was injured in a non service-connected accident resulting in the loss 
of a portion of his left arm below the elbow. 

Question 

Do the statutes of the state or rules of the police civil service commis
sion require that charges be brought against t he chief of police of St. James 
by reason of the injury which he has sustained? 

Opinion 

M. S. A " Section 419.06, authorizes and directs the police civil service 
commission to promulgate rules and rcgulations to promote efficiency in 
the police department. M. S. A' I Section 4]9.07, reads in part as follows: 

UNo officcr or employee after six months continuous employment 
shall be removed or discharged except for cause upon written charges 
and niter an opportunity to be heard in his own defense 8S in this 
chapter hereinafter provided. Such charges shall be investigated by 
or before such civil service commission. The finding and decision of 
such commission shall be forthwith certified to the chief or other 
appointed or superior officer, and will be forthwi th enforced by such 
officer." 

M. S. A., Section 419.11, reads in part as follows : 
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"Charges of inefficiency or misconduct may be filed with the secre
tary of the commission by a superior officer or by any member of the 
commission of his own motion, and t hereupon the commission shall 
try the charges after no less than ten days' written notice to the accused. 
Such notice shan set forth the charges as filed. In the event that the 
charges are filed by a member of the commission the complaining com
missioner shall not sit. The trial of these charges shall he open to 
the public and each commissioner shall have the power to issue sub
poenas and to administer oaths and to compel the attendance and testi
mony of witnesses and the production of books and papers relevant 
to the investigation." 

M. S. A., Section 419.12, r eads in part as follows: 

"If, after investigation and trial by civil service commission, as 
herein provided, an employee is found guilty of inefficiency, breach of 
duty, or misconduct, he may be removed, reduced, or suspended and 
his name may be stricken from the service register. If the board shall 
determine that the charges are not sustained, t he accused, if he has 
been suspended pending investigation, shall be immediately reinstated 
and shall be paid all back pay due for the period of suspension." 

In conformity with M. S. A., Section 419.06, above cited, it is my under
standing that Rule 80 of the police civil service commission of your city 
has been promulgated to promote efficiency in the police department. That 
rule provides for the removal of a civil service employee f or cause upon 
written charges and after a hearing. One of the authorized grounds under 
said Rule 80 for the removal of an employee is a chronic physical ailment 
or defect which incapacitates an employee from the proper performance of 
his duties. 

Whether the physical ailment or defect here involved is of such a nature 
as to incapacitate the chief of police from the proper performance of his 
duties presents a question of fact which, if charges are filed, must be deter
mined by the police civil service commission in a proper proceeding insti
tuted for such purpose. 

There is, however, nothing in the rule of the police civil service com
mission quoted . in your letter or in any of the state statutory provisions 
that makes t he filing of charges against the injured chief of police of your 
city mandatory. Such filing is a matter for the exercise of discretion on 
the part of those authorized by our state statutes to make charges against 
employees of your police department. The only officials who, under the 
state law, may fil e such charges with the secretary of the police commission 
are a superior officer or a member of that commission. If the latter should 
do so, he may not s it as a board member at the hearing thereon. 

It is my opinion that, if neither such superior officer nor any member 
of the police commission has sufficient cause for believing that the loss 
8ustained by the chief of police renders him unable to perform the duties 



MUNICIPALITIES 143 

of his office in a l'easonable manner, there is no justification for t he filing 
by them, or either of them, of charges against him by reason of the injury 
here considered. 

71 

St. J ames City Attorney 
May 15, 1954. 

J . A. A. BURNQUIST, 
Attorney General. 

120 

Police chief-Temporary appointment-Person receiving a temporary ap
pointment as chief of police under police civil se rvice commission rule 
in conformity with 1\1. S. A 'I Sefit,ion 419.06 (8) obtains no permanent 
rights; However, see J ohnson v. Pugh, 152 Minn. 437, 189 N. 'V. 257. 
Police civil se rvice commission without a ut hor ity to provide by rule 
for t emporary appointments in case of emergency beyond 30 days under 
M. S. A. 419.06 (8) . 

Facts . 

The Village of Hibbing is a municipal corporation operating under the 
new village code, M. S. A. 412, and having a police civil service commission 
established and existing pursuant to M. S. A., C. 419. 

At the present time there exists a vacancy in the office of chief of police. 

L. 1953, C. 594, authorizes t he Village of Hibbing to fill a vacancy in 
the office of the chief of police by appointment of the police civil service 
commission and two members of the governing body of the village appointed 
for that purpose, the appointment to be made without exam ination of appli
cants for a two year term from among members of at least ten years 
stand ing in the police department. However, this 1953 enactment does not 
become effective until approved by the voters of the village at t he next 
general election or any earlier special election called for that purpose. A 
special election will not be held and the question to be determined at an 
election as set forth in the 1953 enactment will not be determined until 
the general election on December 8, 1953. 

There is a des ire in the village to temporarily fill the vacancy in the 
office of the chief of police until such a time as the voters of the village 
may vote on the question as provided for in L. 1953, C. 694, and the method 
of selecting a chief of police is finally determined. 

Questions 

"I. Under the Police Civil Service R ules for the Village of Hibbing 
where temporary appointment is made of the Chief of Police and the 
appointee continues in this position for a period of time longer than 
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thirty days, which position is an advance one from its present position 
of the appointee, do any permanent rights accrue to the appointee to 
the position he was temporarily appointed to? 

" 2. Can the Police Civil Service Commission amend the existing 
Rules 80 as to provide for the temporar y appointment of nn acting 
Chief of Police pending the next General Election of the Village to be 
held on December 8, 1953, which election will determine, by special 
ballot, the method of electing a new Chief of Police?" 

Opinion 

M. S. A" C. 419, l'cquircs that vacancies in the police department, 
including the office of chief of police, be filled permanently by persons who 
have passed a competitive examination and whose names appear on an 
appropriate elig ible register. Temporary appointment of a person to the 
police department as chief of police without examination and not from a 
regist er is permitted by t he act untier rules enacted by the police civil 
service commission in conformity with Section 419.06 and fOl' a period not 
exceeding 30 days. Rule 25 of YOUl' police civil service commission authoriz
ing a temporary employment without examination in cases of an emergency 
for not to exceed 30 days and prohibi ting successive temporary employments 
is in conformity with 1\'1. S . 1949, Section 419.06 (8). 

A person temporari ly appointed as chief of police for a period of 30 
duys under Rule 26 who is permi tted to remain in such temporary employ
ment for more than 30 days in viola tion of the express provis ions of the 
statute and the civil service rule, under ordina ry ci rcumstnnces does not 
acquire any permanent rights. See State ex reI. Rnines v. Seattle, 134 
\Vashington 360, 235 Pac. 968, as discussed in the opinion of t he Attorney 
General to the Minneapolis city attorney of March 24, 1949, printed in the 
1950 Reports as No. 134. However, if the tempora ry appointee is a veteran 
and is permi tted to hold his employment for more than 30 days, depending 
upon the facts and ci rcumstances, he may have a right to a hearin~ before 
discharge. See J ohnson " . Pugh. 152 Minn. 437,189 N. W . 257. 

L. 1953, C. 694, in providing for a method for the appointment of chief 
of police in your city different f rom that provided in M. S. A., C. 419, makes 
no provision for temporarily fi lling a vacancy in the office of chief of police 
until such a time as t he new method of appointment can be determined 
and exercised. The only authority for promulgating n rule pertaining to 
temporary employment is that previously discussed herein as authorized by 
Section 419.06 (8). Therefore, the police civil service commission of your 
city is withou t authori ty to amend any rule so as to provide for the 
temporsl'y appoin tment of a chief of police to hold office beyond 30 days and 
contrary to Section 419.06 (8) . 

Hibbing Village Attorney. 
June 16, 1963. 

J OSEPH J. BRIGHT, 
Assistant Attorney General. 

120 
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72 
Veterans' preference--Police Captain Examination-Passing mark-Veteran 

who attains a passing mark in a promotional civil service examination 
is entitled to promotion over other applicants for such position who are 
non·velerans. 

Facts 

A police civil service commission is established in the City of Austin 
undel' and pursuant to M. S. A' I C. 419. This commission proposes to hold 
a promotional examination for the pos ition of captain in the police depar t
ment. Undoubtedly. war veterans within the police department will apply 
to take this promotional examination. 

Ques tion 

Does a war veteran undel' Section 197.45, Subd. 2, have preference over 
nonveterans on promotional examinations wi thin the police depar t ment of 
Austin? 

Opinion 

You will note by M. S. A., Section 197.46, Subd. 2, thnt honorably dIs
charged veterans, as defined in the Veterans Preference Law, are entitled 
" to preference in appointments, employment and promotion over other appli
cants therefor." See State ex reI. Boyd v. Matson, 155 Minn. 137, 193 N . W. 
30 and State ex reI. Kangas v. McDonald. I SS Minn. 157,246 N. W. 900. 

When a vete,ran, as defined in Section 197.45, takes u promotional civil 
service examination and passes the examination, his attainment of a passing 
mark establishes his qualifications and fi tness for the position applied for. 
Having so passed the examination, t he vet eran is entitled to p reference in 
the promotion over other applicants for t he posit ion who are nonveterans . 
See State ex reI. Kangas v. McDonald. supra. 

73 

Your inquiry is therefore ans wered in the affirmative . 

Austin City Attorney. 
February 27, 1954. 

. JOSEPH J . BRIGHT, 
Assistant Attorney General. 

120 

Veterans' preference--Police-Chief-Term "Veteran"-The position of chief 
of police in a village having a police civil service commission under 
L. 1949, C. 419, is subject to veterans' preference provided by M. S. 1949, 
Section 197.45 et seq. under the facts s ubmitted; there is no distinction 
in the veterans' preference law between a veteran of World 'Var J and 
World War II. 
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Facts 

The Village of Hibbing is a municipal corporation operating under the 
new village code (M. S. 1949, C. 412, and acts amendatory thereof). The 
village has a police civil service commiss ion established and existing pur
suant to the requirements of M. S. 1949, C. 419. 

On April I , 1953, there will exist in the Hibbing police department a 
vacancy in the office of chicf of pol ice, it being contempla ted that that 
vacancy will be filled from a list of eligibles qualifying for the position 
in conformity with said M. S. 1949, C. 419. 

The office of chief of police has been classified by the civil service 
commission and the duties and quali fi cations of the office nre set forth in 
the rules of the commiss ion. However, no ol'dinance has ever been enacted 
in the Village of Hibbing establishing a police department with a chief of 
police a s its head. 

Questions 

,jl. Does Soldiers' Preference, as provided for in M. S. 197.45, apply 
to the position of Chief of Police of the Village of Hibbing? 

j'2 . Insofar as equal preference is concerned, is there any dis
tinction between veterans of World 'Var I and World War II; in other 
words, are World War I veterans ent itled to more or less benefits than 
World War II veterans 1" 

Opinion 

M. S. 1949, Section 412.111, as amended by L. 1951, C. 375, authorizes 
the village council, among other matter s, to appoint and remove appointive 
village officers subject to the laws relating to veterans' preference and a 
police civil service commission a s set fo rth therein. The duties of village 
police officers as prescribed in M. S. 1949, Section 412.161 are as f ollows: 

"The village constables shall be governed by the same laws as t own 
constables. They shall obey all orders of the council or the mayor and 
enforce a ll laws and ordina nces for t he preservation of the peace. 
They sha1l have a ll the powers of a peace officer." 

The veterans' preference laws are M. S. 1949, Sections 197.45 et seq. 
Sec tion 197.46 reads in part as follows: 

" •• • Nothing in Sections 197.45 and 197.46 shall be construed 
to apply to ••• head of a department, •• • " 

The authority f or having a chief of police and police officers in your 
village is t hat conta ined in the portions of the new village code to which 
r ef erence has hereinbefore been ma de. There is nothing therein which creates 
a department of the village headed by a chief of police. The chief of police 
under the law has no right to appoint or remove subordinate officers, does 
not have a fixed term, and is a mere employee of the village council, selected, 
of course, in conformity with M. S. 1949, C. 419. 
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Therefore, in our opinion, he is not the head of a department within 
the rules laid down by State ex rel Michie v. Walleen, 185 Minn. 329, 
241 N. W. 318 j State ex ret MeOsker v. City Counci l of Minneapolis, 
167 Minn. 240, 208 N. W. 1005, so as to be exempt from the provisions of 
the soldiers' preference act. See also State ex reI. Trevarthen v. City of 
Eveleth, 179 Minn. 99, 228 N. W. 447 and opinion of the Attorney General 
1934 No. 697, P . 1005. 

The term "veteran" as used in the veterans' preference act is defined in 
M. S. 1949, Section 197.46. A reading of that statutory provision discloses 
that there is no distinction in the veterans' preference law as between 
veterans of World War I and World War II. The application of the veterans' 
preference law as applied to a veteran taking a civil service examination 
is discussed in State ex reI. Kangas v. McDonald, 188 Minn. 157, 246 N. W. 
900. 

Hibbing Village Attorney. 
March 9, 1953. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 
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EMINENT DOMAIN 

74 
Proceedings-Abandonment thereof-Initiative and referendum-Interest on 

awards-Emergency ordinance adopted-Off . street parking-M. S. 
1953, Ch. 117, considered. 

Facts 

"Pursuant to Sections 78 and 79 of the Charter and pursuant to 
Section 117.01 and following Sections, M. S. A., the City of Albert Lea 
started condemnation proceedings for the acquisition of certain lots 
on Newton Avenue for off-street parking. All preliminary proceedings 
were had through the filing of the awards made by the Commissioners 
which occurred on December 14, 1953. Appeals were taken by owners 
of three of the parcels but on their own motion, these appeals were 
dismissed in open court on March 9, 1954. 

uNo further action was taken until at last night's council meeting 
when an emergency ordinance was adopted appropriating funds for 
the payment of the lots and ordering the City Manager and City 
Officials to proceed to the completion of the condemnation proceedings. 

IILast Saturday morning, March 20, ]954, a so called lini tiative' set 
of petitions was filed with the clerk under Section 34 and following 
Sections of the Charter. The purpose of the petition is to have the 
council adopt an ordinance abandoning the condemnation proceedings 
in its entirety and as the proposed resolution states, to do so 'within 
the period of time described by the Charter of the City of Albert Lea, 
Chapter 9, Section 81.' 
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"You will note the procedure to be f ollowed under Section 36 of 
the Charter upon the filing of an Initiative Petition. The clerk has five 
days in which to check the signatures and then under Section 37. if 
the signatures al'e sufficient, the c1erk so certifies to the council at its 
next meeting which in our case will be April 12, 1954. Then follows 
the appointment of a committee, public hearings nnd some action 
within 65 days," 

Comments 

"I took the position at last night's council meeting that if the 
council were to abandon the condemnation proceedings, it would have 
to be done within 30 days after the dismissal of the appeaJs which was 
on March 9 last. Accordingly I felt that the Initiative Proceedings was 
too late and that it could not affect the proceedings which have reached 
the present place in the District Court. It is my thought that because 
of the ordinance passed last night, payment of thc awards should be 
made to the Clcrk of COU1·t and that thereafter the City Attorney 
must make a certificate pursuant to Chapter 164, Laws 1953, and 
proceed to complete the matter." 

Questions 

" 1. May the City Manager and City Officials proceed pursuant to 
the emergency ordinance adopted last night and complete the condemna
tion proceedings? 

"2. Is the 'jnitiative Petition' which has been filed of any effect and 
must the city proceed to form a committee and have hearings? 

"3 . In the event that your opinion is that the city may safely 
proceed pursuant to the emergency ordinance, from what date must 
the city pay interest on the awards 1" 

Opinion 

These questions will be considered in the order above stated. . 
1. Chapter IX, Section 78, of t he city charter of Albert Lea, adopted 

May 10, 1927 t empowers the city to acquire property either within or without 
the corporate boundaries for any p ublic use or purpose. Section 79 thereof 
reads as f ollows: 

"The necessity for the taking of any property by t he city shall 
be determined by the counci l and shall be declared by a resolution which 
shall describe such property as nearly as may be and state the use to 
which it is to be devoted. The acquisition of such property may be 
accomplished by proceedings at law, as in taking land for public use 
by right of eminent domain according to the Jaws of this state, except 
as otherwise provided in this charter." 

In the instant case it appears that condemnation proceedings were 
instituted by the city to acquire cel'tain premises for off-street parking 
pUrS\lant to M. S. 1953, Ch. 117; that commissioners appointed therein did, 
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on December 14, 1963, file their report and awards of damages from which 
awards appeals were taken to the district court by three of t he landowners. 
These appeals were dismissed voluntarily by the appellant landowners in 
open court on March 9, 1954. 

Upon dismissal of such appeals the landowners became entitled to 
receive the amount of their respective awards, together with interest 
thereon, and the city became obligated to pay such amounts. Payment of 
such awards may be compelled in a mandamus proceeding. See State ex 
reI. McFarland v. Erskine. 165 Minn. 303, 206 N. W. 447, subject, however, 
to the right of the city to abandon such proceedings, as will be hereinafter 
noted. 

A condemnation proceeding, as here cons idered, is in rem and not in 
personam, and the award of damages as made becomes a fund standing in 
place of the la nd taken and condemned. Oronoco School District v. Town 
of Oronoco, 170 Minn. 49, 212 N. W. 8. 

The right of the city to abandon the llroceedings is found in Section 
81 of the charter, which reads as follows: 

"The city may, by l'esolution of t he council at any stage of the 
condemnation proceedings, or at any time within thirty days after any 
commissioners appointed by the cOllrt her under shall have filed their 
report with the clerk of coul"t, or in case of an appeal to the district 
or supreme court at nny time within thirty days after final determina
tion thereof, abandon slich proceedings us to all or any parcel of the 
property sought to he acquired and shall pay all costs thereof." 

In the case here considered the city, under said Section 81, can at any 
time within 30 days after March 9, 1954, when said appeals were dismissed, 
abandon said proceedings and t hereupon shall pay all of the costs. See 
MeRostie v. City of Owatonna, 152 Minn. 63, 188 N. W. 52. As controlling 
upon the right of the condemner to abandon proceedings in whole or in 
part by virtue of the statutory provisions, Ch. 117, supra, see State by 
Benson v. Leslie, et aI., 195 Minn. 408, 263 N. W. 295. 

When the rights of the city and the property owners were determined 
by the dismissal of the three appeals, we believe that the only problem 
which remains undisposed of, unless the counci l dismisses t he proceedings, 
is the payment of the awards with interest and then proceed to file n final 
certificate as provided in M. S. 1953, Section 117.20 (4) . 

Payment of such awards may be made pursuant to the emergency 
ordinance adopted by the council and referred to in the statement of facts 
above. We do not find any charter provis ion which requires the a dopt ion 
of an emergency ordinance to pay an emergency award made in a condemna
tion proceeding. Such payment could have been authorized by a mere reso
lution or other affirmative action taken by the council. See Section 65, city 
charter. 

The foregoing disposes of your first question. 
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Before passing on to the next question, we point out that there is 
grave doubt as t o whether a condemnation proceeding instituted by authority 
of Ch. 117, supra, which is quasi judicial in character, and where the sov
ereign power is a sserted, is subject to the initiative and referendum provi
sions of your city charter. See McQuillin Municipal Corporations, 3rd Ed., 
Vol. 6, Sections 16.52 through 16.59j Oakman v. City of Eveleth, 163 Minn. 
100,203 N. W. 614. 

2. Our answer to ques tion 1 renders unnecessary an answer to your 
second question. 

3. Section 80 of the city charter provides: 

"Whenever an award of damages shall be confirmed in any pro
ceeding for the taking of property under this chapter, or whenever 
the court shall render final judgment in any appeal from any 8uch 
award, and the time for abandoning such proceedings by the city shall 
have expired, the city shall be bound to, and shall, within sixty days 
of such final detel'mination, pay the amount of the award with interest 
thereon at the rate of six pel' cent per annum from the date of the 
confirmation of the award or judgment of the court, as the case may 
be; and if not so paid, judgment therefor may be had against the 
city," 

It has been held that when a city charter contains a provision for the 
payment of interest on an award of damages for the taking of lands by 
the exercise of eminent domain, such charter provision controls. See Realty 
Co. v. City of St. Paul, 183 Minn, 499, 237 N, W. 192; Ford Motor Company 
v. City of Minneapolis, 143 Minn, 392, 173 N. W, 713. 

Section 81, supra, which provides for the payment of interest at six 
per cent from the confirmation of the award or judgment by the court 
would be difficult to apply in the instant case for the reason that no con
firmation of the award made by the commissioners will be made by the 
court, nor will any judgment be entered except the final certificate pursuant 
to Section 117.20 (4) which is in the nature of a final judgment. See State 
by Youngquist v. Hal~ 196 Minn. 79, 261 N. W. 874. 

In view of the ambiguity of said Section 81, supra, with respect to the 
time from which interest begins to run on an award, we believe that interest 
should be computed thereon at s ix per cent from the date of the filing of 
the commissioners' report in accord with the provis ions of M. S. 1953, 
Section 117.16. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Albert Lea City Attorney. 
March 26, 1954. 69-A-14 
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FINANCES 

75 
Appropr iations-County-County board may appropriate funds to provide 

separate detention facilities fo r juveniles-M. S . A. 375.18, 641.35, 
641.14, 260.125, Sub<!. 15. 

Ques tion 

Whether county boards, under existing law, may appropriate money 
for separate detention facili ties f or juveniles. 

Opinion 

M. S . 1949, Section 375.18, 35 amended by L. 1951, C. 82, Section 1, 
in Subd. 3 thereof empowers the county board to erect, f urnish, and maintain 
a suitable jail. M. S. A. 373.05 imposes upon each county the duty to provide 
at the county seat a suitable and sufficient jail. What is a suitable and 
sufficient jail is a question of fact to be determined in the light of all t he 
circumstances. The du ty to furni sh it is positive. 

M. S. A. 641.35 reads: 

"Where a ny county jail is equipped with juvenile quarters , rooms 
for s ick and insane persons, school rooms, hospital ward, and rooms 
other than the cells for any other purpose, t he sheriff shall not use 
any of these r ooms for any other p urpose than the ones for which they 
were provided, excep t on the written order of a judge of the district 
court of the county ." 

M. S . A. 641.14 provides that: 

If ••• no minor under 16 years shaH be kept in t he same room with 
other prisoners ••• . " 

The Youth Conservat ion Act, M. S . A. 260.125, Subd. 15, forbids im- . 
prisonment of t he youthful offenders t herein designated in a jail disapproved 
by the Youth Conservation Commission. 

In t he light of this modern t r end of legislation, I have no doubt t hat 
the county board, which is the manager of the county's business, may 
appropriate money to provide proper facilities in the execut ion of public 
policies as di sc10sed by above cited statutes , to the end that juvenHes shall 
not be detained in a county ja il wi th a dult prisoners , but that t hey shall 
be detained in such quarters as the county board shaH deem appropriate 
in view of existing 1aw. 

Governor of Minnesota. 
May I, 1953. 

J. A. A. BURNQUIST, 
Attorney General. 

125-B 
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76 
Appropriation-Town may sue in its corporate Dame-May employ attor· 

ney-Airport expansion-A town may not contribute town funds to 
assist a private committee engaged in opposing the expansion of an 
airport. A town may sue in its corporate name and employ legal (ounsel 
and expend Cunds therefor. Any suit instituted by a town must be for 
a public purpose and not for the benefit of private individuals-M. S. A. 
365.02, 365.10. 

Facts 

The Minneapolis-St. Paul Metropolitan Airports Commission intends to 
expand its Anoka County airport. The airport, as expanded, will be adjacent 
to, but not within, the Township of Mounds View, 

On March 9, 1954, the annual meeting of the Town of Mounds View 
adopted the following resolution: 

"NOW THEREFORE, be it firmly resolved that the government of 
Mounds View Township, by the direction of the residents and voters 
therein, make strong and forceful protest to the Metropolitan Airport 
Commission, advising them of the undesirabHity of any change in the 
character or use of the Anoka County Airport as now constituted and 
forw81'ding a copy of this resolution to them, certified by the Town 
Clerk, and, 

"FURTHER, that the Towns hip supervisors take immediate and 
effective steps to protect the interests of the Township r egarding 
public lands which may be affected by the proposed Anoka County 
Airport expansion including the institution of civil suits for damages 
to property rights and seeking injunctive and other suitable r elief 
against interference with or damage to public properties." 

An Anoka County Airport pr'otest committee, composed of private 
individuals, representatives of private groups and interested governmental 
subdivisions has been formed to oppose the expansion of the Anoka County 
airport. This committee contemplates legal action to attempt to reverse 
the decision of the Minneapolis-St. Paul Metropolitan Airports Commission 
to expanding the Anoka County airport. 

Questions 

1. Is the town board of supervisors of the Town of Mounds View 
authorized to contribute financial assistance to the Anoka County airport 
protest committee? 

2. Is the town board of supervisors of the Town of Mounds View au
thorized to institute and finance litigation for the purposes set forth in the 
resolution, either 

(a) in the name of the town, or 

(b) in the name of a private individual? 
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Opinion 

The powers of a town are limited. M. S. A" Section 365.03, l'eads as 
follows: 

UNo towns shall possess or exercise any corporate powers except 
such as are expressly given by law, or nre necessary to the exercise 
of the powers so given." 

We are unaware of any statutory provision authorizing the town of Mounds 
View to contribute its funds to assist a private organization in opposing 
the expansion of an airport. Such proposed contribution also appears to 
be for a private purpose and is therefore unauthorized by law. See Castner 
v. City of Minneapolis, 92 Minn. 84, 99 N. W. 361. Your first inquiry is 
therefore answered in the negative. 

The authority of a town to sue and be sued is contained in M. S. A., 
Sections 865.02 and 365.10. The first of such sections reads in part as 
follows: 

"Each town is and shull be a body corporate, and empowered: 

fl O) To sue and be sued by its corporate name; •• • " 
'fhe second of such sections reads in part as follows: 

tlThe electors of each town have power, at their annual town 
meeting: 

. "(3) To direct the institution and defense of all actions in which 
the town is a party or interested; to employ necessary agents and 
attorneys for the prosecution 01' defense of the same, and to raise 
such sums of money for that purpose as they deem necessary; • • • " 

Though the Town of Mounds View has the authority to sue pursuant to 
the quoted statutory provisions, neither your letter nor the resolution of 
the town meeting discloses that any cause or causes of action exis t in favor 
of the town and against the Minneapolis-St. Paul Metropolitan Airports 
Commission by reason of a proposed plan to expand an existing airport. If 
the town has a cause of action against anyone, either in law or in equity. it 
may take steps to protect its rights as authorized by the referred to statu
tory provisions. It cannot, however, institute litigation in the name of a 
private individual. 

Because your letter does not furnish facts that will enable us to deter
mine whether the Town of Mounds View has a cause or causes of action 
against the St. Paul-Minneapolis Metropolitan Airports Commission or 
anyone else, your second inquiry cannot be answered. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

Attorney for Town of Mounds View. 
April 29, 1964. 442-A-20 
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77 
Assets-Distribution upon separation of town and village-Ownership in 

proceeds of sale of real and personal prOllc rty is in equal shares-
M. S. A. 412.081, Subd. 3. 

Facts 

"Certain territory formerly a part of Lynd Township in Lyon 
County was incorporated into the Village of Lynd. The incorporation 
proceedings have nil been completed a nd the Village of Lynd is now a 
municipality incorporated under the provisions of Section 412.011 of 
Minnesota Statutes Annotated. Prior to the incorporation the Township 
of Lynd owned a lot a nd the building thereon and also certain items 
of personal property constituting fire department equipment. This lot 
and building and this personal propel'ty is now in that area included in 
the incorporated Vil1age of Lynd. 

"I have read Section 412.081, M. S. A ., and part icularly subdivision 
3 thereof, but we al'e not just clear on who actually now owns the lot 
and building and the other personal property. The last quoted statute 
states that this real estate and personal property should r emain the 
joint property of the Village and Township, and we are wondering 
whether the property should now be considered being owned by the 
Village and Township in equal shares or whether it is owned by t hem 
in the proportion based upon t he assessed va luation of the r eal estate 
and personal property as previously stated in the last quoted sub~ 

division." 

Question 

IIIf the Township and the Village now decide to sell the l'eal estate 
or personal property, how would the proceeds of the sale be divided 
between the Township and the Village 7" 

Opinion 

I fail to find that the Attol'ney General has evcr passed upon this 
precise question. It is my view that the vi llage and the town own the r eal 
and personal property involved in equal shares, and not in the proportion 
that the taxable property of the village bears to the taxable property of 
the town, and that, in the event of sale, the proceeds thereof should be 
divided equally between the town and the vilJage. 

The Village of Lynd was incorporated s ince the enactment of L. 1949, 
C. 119. Upon its incorporation it became "an election and assessment district 
separate from the town" of Lynd. See M. S. A. 412.081, Subd. 1. 

Subd. 3 of Section 412.081 deals generally with t he distribution of 
assets between the town and village upon separation of the village from 
the town. The last cited subdivision consists of s ix sentences, and we consider 

• it advisable for the purposes of this opinion to number these separate 
sentences consecutively by the numerals appearing in the brackets in the 
following quotation of M. S. A. 412.081, Subd. 3, in its entirety: 
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jj[l] Upon separation of an existing village from the township 
or upon incorporation of a village hereafter, if there is any money in 
the town treasury in excess of its then floating indebtedness, such 
proportion of the excess as the total assessed valuation of the real 
and personal p roperty within the village bears to t he entire valuation 
of the town, including the village, shall belong to t he village and shall 
be paid to t he village treasurer by the town treasurm' , [2] All t own 
taxes levied upon property within the village before separ ation and 
not yet collected 01' not yet distributed by the county treasurer shall 
be paid to t he village when so distributed. [3] If the town has any 
bonded debt, t he property within the village shall continue to be taxed 
to retiTe the bonds and to pay the interest t hereon unt il the bonds are 
fully paid. [4] If t heTe is w ithin t he village at the time of separation 
any real estate purchased or improved by the town, it shall l'cmain 
the joint property of thc village and town ; but the village may purchase 
thc in terest of t he town in t he real estate and become i ts sale owner, 
or the town may purchase the interest of the village in the real es tate 
and become its sale owner.1 [5] Personal property belonging to the 
town at t he time of separation shall I'emain the joint property of the 
village and town. [6] Meetings and elections of the town may be held 
in t he village and any town officer mny mainta in his offices in the 
village notwiths tanding such separation." 

Only in sentence [1], dealing with the div is ion of money in the town treas
ury at the time of separation, does the statute use the "proportion" .... 
as the total assessed valuation of the real a nd personal property wit hin 
the village bears to the entire valuation of the town" as the basis or criterion 
of division or distribution. That basis or criterion is not used by the 
statute in respect of sentences [4] and [5], or either of them. 

In his opinion dated August 11, 1952 (440b) , the Attorney General, in 
referring to M. S. 1949, Section 412.081, Subd. 3, said this : 

... ... Under this section the town hall a nd the personal property 
belonging to the town at the time of separation became the joint 
property of t he town and t he village, the nature of the title of the 
town and village being that of tenants in common. See ,Vhite v. City 
of Chatfield, 116 Minn. 371." 

The mere fact that the statute involved uses the phrase "joint propelty" 
does no t justify an inference that t he legislature intended t hereby an estat e 
in joint tenancy with all the legal incidents of such estate. We nre of the 
view that the town and the village own not only the real property, bu t also 
the personal property, see Russell v. Minnesota Outfit, 1 Minn. 162 (Gil. 136), 
as tenants in common. Absent legislative provision that these tenants in 
common hold otherwise than in equal shares, their interest in the property 
involved is not only common but equal. 

Priol' to the enactment of L. 1949, C. 119, M. S. 1945, Sections 413.071 
and 413.072 made provision for the division, or, if not divided, for ownership, 
by the town and village after separation, of property of the kind here 

IThe matter underscored is added by L . 1963. C. 7. 
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involved "in the proportion the taxable property of the village bears to the 
taxable property of the town according to the last assessment thereof 
preceding the separation." The last cited statutes, however, were expressly 
repealed by L. 1949. C. 119, Section 110. Some effect must he given to that 
repeal. For the formula thus repealed, the legislature has not expressly 
substituted any other basis or criterion for division or dis tribution. Accord
ingly. J must conclude that the ownership or division intended by sentences 
[4] and [6J of Section 4]2.081, Subd. 3, is upon a basis of equal shares. 

78 

Lynd Village Attorney. 
March 3, 1964. 

LOWELL J . CRADY, 
Assistant Attorney General. 

440-B 

Bond issue-County roads-Improvements--Under M. S. 1949, Sections 476.-
61 to 476.76, debt limit of a county is 20 per cent. 

Facts 

"The County Board of Todd County has for consideration a pro
posal to call a special election to vote on the question of issuing bonds 
for the surfacing and otherwise permanently improving county roads." 

Question 

What is the maximum bonded indebtedness that the county may incur 
for this purpose? 

Opinion 

The provisions of Minnesota statutes relating to public indebtedness are 
contained in M. S. 1949, Sections 476.61 to 475.75. 

Section 475.51, Subd. 2, provides 

"'Municipality' means a city of any class, village, borough, county. 
town, or school district." 

Therefore a county is a "municipality" within the meaning of the public 
indebtedness statute. 

Section 475.63, Subd. I, provides as follows: 

"Except as otherwise provided in Sections 476.61 to 475.76, no 
municipality, except n school district or a city of the fint class, shall 
incur 01' be subject to n net debt in excess of 20 pel' cent of the assessed 
value." 

Since counties are municipalities, as defined hereinabove, the limit of the 
net debt of a county is 20 pel' cent of the assessed value of the property 
therein. 
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Section 476.62, Subd. 8, provides as follows: 

"Any county may issue bonds for the acquisition or betterment of 
courthouses, jai1s, poor farms, morgues, and hospitals, for roads and 
bridges within the county or bordering thereon and for rond equipment 
and machinery." 

Thus, under the above quoted subdivision , your county has the authority 
to issue bonds for the acquisition and betterment of the roads which you 
are contemplating under the facts stated. 

Question 

44Does the phrase '20 per cent of the assessed value' as used in 
Section 475.53 include real and personal property'!" 

Answer 

Section 476.61, Subd. 5, provides 8S follows: 

.. 'Assessed value' means the latest valuation for purposes of taxa
tion, as finally equalized of all property taxable within the munici
pality." 

Therefore, in accordance with the above definition, "assessed value" includes 
both real a nd personal property. 

79 

Todd County Attorney. 
August 10, 1953. 

IRVING M. FRISCH, 
Special Assistant Attorney General. 

37-B-7 

Budget-Appropriation-Ordinance as r equired by 1\01. S. A. Section 412.711 
has been eliminated by L. 1953, C. 735. Section 8, which amends Sedion 
412.711 . 

Statement 

"Prior to Ch. 735, Section 8, Laws 1953. the above statute required : 
'At the beginning of the fiscal year, the sums fixed in the budget shall 
be appropriated by ordinance for the several purposes named in the 
budget and no other.' 

liThe amended section now reads: 'At the beginning of the fiscal 
year, the sums fixed in the budget resolution shall be and become appro
priated for the several purposes named in the budget resolution and no 
other'." 



168 MUNICIPALITIES 

Comment 

"It appears to us that the amended section is self executing and that 
no resolution appropriating the sums named in the budget is now re
quired." 

Question 

Is our position as stated in the above quoted comment correct? 

Opinion 

Prior to the amendment of M. S. A. Section 412.711 by L. 1963, C. 735, 
Section 8, it was necessary for the council to adopt an appropriation ordi
nance for the purposes as specified in the budget. This requirement was 
eliminated by the 1953 amendment, C. 735, Section 8, and it is not necessary 
for the council to now a dopt an appropriation ordinance. Accordingly, we 
agree with the conclusions as expressed in your comment, above quoted. 

Mound Village Attorneys. 
August 19, 1963. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

476-A 

HIGHWAYS 

80 
Bridge--Repairing-Damaged as result or tornad~Cost of building or 

improving-Duty of county board-'Vord "improve" defined-M. S. A. 
162.02. 

Facts ' 

"During a recent tornado a steel bridge over the Whitewater River 
within t he Vil1age of Elba was twisted a nd partly dropped from the 
abutment. The Village Council contemplates raising the bridge, straight
ening the iron part, and r eplacing it so that it may again be used for 
travel. They believe that at the same t ime the abutment and approaches 
should be raised about three f eet in order to make it more secure 
against flood damage," 

Question 

II ••• does the provision of the statute (M. S. A. 162.02) in 
respect to building or improving n bridge exclude any part of the cost 
because it might be considered as repair?" 

Opinion 

This question involves not only the village, but also the financial duties 
of the county of Winona. 
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M. S. A. 162.02 in part provides: 

"When the council of any village, borough, or city of the third or 
fourth class, may determine that it is necessary to build or improve 
any . bridge or bridges, including approaches thereto, and any dam or 
retaining wOl'ks connected therewith, upon or forming a part of streets 
or highways either wholly or partly within its limi ts, the county board 
shall appropriate such money as may be necessary therefor from the 
county road and bridge fund, no t exceeding during any year the amount 
of taxes paid into the county road and bridge fund during the preceding 
year, on proper ty within the corpora te limits of such village or city." 

We arc here primarily concerned with the meaning that should be 
given to the term "build or improve any bridge or bridges, including 
approaches t hereto" as used in the above quotation. 

The work of ra ising the existing abutment and approaches as indicated 
in the above statement of facts would, in our opinion, come wit hin the 
scope of the above statute and require a n appropriation therefor by the 
county board. 

A more difficult problem ar ises by reason of the work made necessary 
to res tore the bridge to usefulness as the resul t of the tornado damage. 
Wi1l such work constitute building or improving t he bridge within the intent 
of the statu te? In construing L. 1925, C. 232, which is the origin of the 
statute now involved, th is office held that repla nking the floor of an existing 
bridge came within the purview of the law and authorized an appropria tion 
therefor by the county. See opinion of attorney general dated June 28, 
1928, No. 62, 1928 Report. 

The words "improve" and "improvement" were defined by our court in 
State ex reI. County of Ramsey v. Babcock, 186 Minn. 132, 242 N. \V. 474, 
and on page 135 the cour t said: 

liThe words {improve ' and 'improvement ' are frequently used in 
connection wit h land. They are used a s denoting some betterment, such 
as by cultivation, clearing, drainage, irrigation, erecting buildings, or 
otherwise enhancing t he value or usefulness of the land. As far as 
we know, it has never been claimed that the purchasing of the title to 
t he land or t he acquiring of an easement or other right t herein is an 
improvement of the Jand. The word {improve ' has several meanings: 
To make better; to increase the value or good quali ties of; to ameliorate 
by care or cult ivation are some of the common definitions. But in every 
instance, bef ore you can improve a thing or subject, there must be in 
existence a thing or s ubject to improve. There was no road in exist
ence before the rig ht of way was acquired, and the purchase of the 
right of way was t he purchase of the title to or easement in the land 
to be thereafter improved by the construct ion of the road. 

liThe word {improve' is a common word in everyday use. Its meaning 
is well understood. As commonly used, the word means to make better 
or to enhance the quality or value of some existing thing or subject. 
In speaking of improving a highway, we have reference to bettering 
a highway already in existence." 
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We believe that the opinion of the attorney general above referred to, 
and the meaning ascribed by the court to the words "improve" and "im
provement" t in the broadest sense justifies the conclusion that the work 
which will be necessary to restore the bridge in question 80 that it will 
serve a public purpose will justify an appropriation by the county to the 
village for the cost thereof as provided for in Section 162.02, supra. 

We 8ssume that the assessed valuation of the village of St. Charles 
does not exceed $500 per capita of its population. 

81 

VICTOR J. MICHAELSON, 
Special Assistant Attorney Genera1. 

St. Charles Village Atlorney. 
June 18, 1953. 642-A-I2 

Construction-C06t-Bonds-Warrants-lssuance thereof for road construc
tion or betterment-Public 8ubacription-Submiuion to electors for 
approval necessary-M. S. A., Sections 476.62, Subd. 3, 476.68, and 
475.60, Subd. 4. 

FaeLs 

"The county board is faced with the following problem: 

HAbout 3 miles of state aid road in Pope County leads to a village 
in an adjoining county. It bears a very heavy traffic to this village 
and is in very poor condition. 

"The county board is of the opinion that the rond should be rebuilt 
nnd surfaced with tarvia, but at the present time cnnnot allot funds for 
this purpose. 

"Business men of the village in t he adjoining county, and some 
interested farmers, have raised $30,000.00, the estimated cost of re
building and surfacing required to be paid by t he county, and have 
offered to f urnish this money to the county without interest if the 
road is built. The remaining 1h of the cost will come from federa l funds 
which will be lost to the county if it cannot take advantage of this offer. 

HThe money is to be repaid $3,000 per year over a period of 10 
years, without interest. The parties making the loan agree to accept 
warrants or bonds payable without interest, or will agree that if war
rants are issued to the contractor, they will promptly purchase them 
at face value from the contractor and will not present more than an 
aggregate of $3,000.00 of these warrants annually for payment over 
a period of 10 years after the contract is let." 

You refer to M. S. A., Sections 162.09, 162.39, 475.52 (3 ), and 475.58, 
and submit in substance the following 
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Question 

May the county issue the aforesaid warrants or other obligations for 
said proposed road improvements without a vote of the people authorizing 
the same 7 

Opinion 

Section 162.09 authorizes the county board to issue bonds for the pur
poses therein stated when author ized by t he voters . The plan f or fin a ncing 
the cost of the road improvement in question, as above proposed, would 
no t be authorized under this statute. 

Inasmuch as t he proposed improvement is of a permanent nntul'C the 
provisions of Section 162.30 arc not a pplicnble . See opinion of attorney 
genet's l No. lOn, 1946 Heport. duted Augus t 27, 194{i. 

Section 475.52, Subd. ;), p l'0\,idc5: 

"A ny cou nty may issue bonds fo r t he acC)uisit ion 0 1' betterment of 
courthouses, jail s, poor fa rlll s, morgues, and hospitals, for roads and 
bridges within the county 0 1' bOl'dc l'ing thereon and foJ' I'oad equipment 
and machinery ." 

By authority of t hi s sec tion the cou nty may issue its bonds 01' obligations 
f or the purpose of financing the cost of the improvement of the state aid l'oad 
in question, According to the above I'ecited fact:s t he cost of s uch improve· 
ment will not be paid in whole 01' in part from assessments lev ied aga inst 
benefited prope1'ty, In t hese ci!'cums tances, a nd as a prerequisite to the 
issuance of any bonds 0 1' obligations by t he county fol' financ ing t he cost 
of such improvement, a pprova l must be firs t obtained from the vote rs a s 
provided in Section 475,58, Consequently, and by v il,tue of the r equil'ements 
of this statute, the county may no t issue its obligations, e it her warrants 
or bonds, f or the purpose of financ ing the I'oad improvement in question, 
and in the manner a ::; rec ited in the above statement of fact s, without 
first obtain ing a pproval of the eleelo)'s in acco rdance with the requirement:; 
of this statute , When s uch author ity has been obtained from t he voter s 
the county may se ll its obligations f o l' the aforesa id pUl'poses on public 
subscription in the ma nner provided in Section 475,60, Subd, 4, 

Attention is direc ted to Section 471.69 which authorizes the issuance 
of county wan'ants in anticipation of taxes levied or to be levied as pro· 
vided in this statute , 

Pope County Attorney. 
December 23, 1953. 

VICTOR J . MICHAELSON, 
Special Ass istant Attorney Genera1. 

l07-A-l 
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82 
E minent domain-Awards-Counties--Mu lua l error-Inadequate award re

sult ing therefrom may be corrected by proper stipulation. 

Facts 

" In February, 1899, a petition was received by the County Board of 
Ramsey County for establishment of a County road 33 f eet on each side 
of t he section line now forming the centerline of t he new Lnl'pcntcur 
A venuc, formerly Minneapolis A venue. The petition was duly l'eferrcd 
to a committee cons isting of the whole Board of County Commissioners 
for examination and report. The committee duly met and examined the 
proposed road. The minutes of the County Board meeting of May 1, 1899, 
recite the following : 

'A report was received from a committee consisting of the whole 
Board appointed at the last meeting to view Minneapolis Avenue, 
recommending the acceptance and approval of t he petition of B I< and 
others for the opening and widening of said avenue, as t here had 
been no objections made at the hearing held at the r es idence of BK 
Friday afternoon, April 28, 1899, at 3 o'clock P .M. Also that the 
County Surveyor be instt'ucted to make the necessary s urvey. Report 
adopted by'" full vote of members present.' 

"The County Auditor informs us that his records do not s how 
any further proceedings with reference to the petition. Further, until 
1952 no roadway was ever actually constructed 01' used along the 
segment of Larpenteur Avenue in question." 

Question 

" Was a County road legally establis hed by the proceedings described 
(below) above?/I 

Opinion 

As bearing upon the validity of the proceedings taken by the county 
!Jourd in 1899 f or the establishment of that portion of s uch l'oad then 
designated as Minneapolis Avenue, and pertinent to the question now con
s idered, you make these 

Comments 

"Our own investigation indica tes that, in the several circumstances 
outlined above: 

HI , The 1899 proceedings before t he County Board did not ac
complish establishment of a County road over the segment of the present 
Larpenteur Avenue mentioned in our firs t inquiry · •• ," 

We do not have the facts obtained as the t'esult of the investigation 
made by your office. I t is uppal'ent from the facts submitted that the action 
taken by the county board in 1899 was not sufficient nor of such finality 
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so as to resu lt in the legal establishment of t he county road petitioned f or. 
Consequent1y, we shall adopt your conclusion that the 1899 proceedings 
did not accomplish establishment of a county road over t hat portion of 
LUl'pcnteul' A venue involved in the inst..'lnt cnse, which necess81"ily disposes 
of the first Question. 

Facts 

"An appeal wns taken by a land owner from the 1952 award by 
the Commissioners nppointed by the District Court in right-aI-way 
condcmnHtion proceedings for establ is hment of a l"oadway over a 100-
foot strip of appellant's property. The maps and data furnished to 
the Commissioners a nd discussed between them and t he land owners 
showed that t he South 33-foot strip of the 100-foot str ip condemned 
was a County road. Damages were therefore awarded for the taking 
of only 67 f eet of the appellant's property. 

"The County of Ramsey also appealed from the awal'd. Subse
quently, the ~lppellant decided to accept t he awal'd and was paid t he 
exact amount awarded by the Commissioners. Thereupon t he appellant 
executed n notice of di s missal of the appea l with prejudice, r eciting 
thnt the matter hurl been full y compromi sed and settl ed ." 

Question 

" I n the ci r cu mstances related (below) above, may the County 
IlropeJ'ly stipulate with a land owner for payment of, and lawfully 
pay, an ~ldditional sum as and fOl' damages for a 33-foot str ip of land 
taken in condemnation but omitted from consideration in the award of 
damages by reason of the erroneous belief by a ll pmties concerned that 
a publie roadway had a lready been established over that 33-foot strip?" 

Opinion 

Our disposit ion of this quest ion is upon the assumption that the 1899 
proceedings taken by the county board did not result in a legal establishment 
of that portion of Larpenteur Avenue now involved. 

It is apparent from the recited facts that the commissioners in assessing 
damages assumed from the maps and data submitted to them that the 
county had acquired and was the owner of the southerly 33 feet of the 
IOO-foot parcel sought to be condemned by the county, In }'eliance upon 
these fac ts t he commissioners awarded no compensation fot' the 33-foot 
strip and limited their award of damages to the northerly 67-foot portion 
of the IOO-foot strip which the county sought to condemn, It further appears 
t hat both the county and the land owner were of the opinion, at the time 
when the commissioners were considering damages a s well as when the 
commissioners award was filed, that the county owned an easement for 
highway purposes upon said southerly 33-foot strip, In these circumstances, 
and as the result of this errol' on the part of both the county and t he land 
owner, the county has taken possession of said 33-foot strip without the 
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payment of a ny compcn:;ation ther e for. The land owner is enti tled to 
receive just compensation, as provided for in Minn. Canst., Art. I, Section 
13. f or all of the lands taken or condemned by the county. 

Furthermore, wher'c i t is ('onccd<.'d by all oJ the intel'ested parties 
that the ClTo r, as a bove 110i nlcd out, ha :; occurred. i t is flot onl y prope l' but 
there necessHriiy arises hy reason the reof a legul right to t ake app ropria te 
action to the end that the e lTor muy be cor rected a nd lhe land owncl' com
pensated f or the 3:t-fooL trael which was omitted. and for which no com
pensation has been awarded 01' paid. See S lut e. by Attorney Genera l. \'. Hiley. 
el. a1. 208 Minn. 6, 29:1 N. W. 95, 2 1:1 Minn. 448, 7 N. W . (2d ) 770. Having 
reached t hi s conclusion t he (Juest ion a ri ses as to the procedure which muy be 
taken so that the CITO I' may be corrected and just compensation paid to t he 
land owner. 

The condemnation proceedings are still pend ing so t he court has j uri s· 
diction over t he subject matter. The la nd owner has uppeared in the pro· 
ceedings and has therefore submitted to t he jurisdiction of t he court. 
M. S . A., .117 .05. The appeal taken by the land owner has been settled a nd 
di smissed with prejudice. However, the a ppea l taken by the county is s ti ll 
pending. Whether the di s mi ssa l by the land owner of hi s appeal di sposes 
of a l1 of the cluims which could be asserted by t he county in its a l}peal 
does not, in ou r opinion, p reclude the parties from e nte ring- into a stipUlation 
so as to provide f or the inclus ion of said :la·foot. t.ract and ag"l'ee as to 
t he amount of compcnslltion to be paid the refor. It would he propcl' to 
include in s uch sti puin t ion the c ircumstances wh ic h resulted in t he mutunl 
error with res pect to said 33-foot s tr ip , and a lso tha t the com miss ioners, 
when a ssessing da mages, acted upon the assumption that the county was 
possessed of an easement in said tract a nd ther efore no award was made as 
to such pa r cel of land. Provision should be made in t he s tipulation so t hat 
upon payment of the compensation as agreed upon the coun ty would be 
ent itled to include the 33-foot parcel in the final certificate or final judgment 
wit h t he same effect as the other pa rcels which were condemned and f or 
which compensation has been paid . 

I t is our opinion that. it wo uld be prope r for t.he coun ty and the land 
owner to adopt the procedu re which we have suggested and, if ca nied out, 
would r esult in vesti ng an eal'emcnl in t he coun ty in t he omitted 33·foot 
parcel of land . 

VICTOR J . MICHA ELSON, 
Special Assistant Attorney General. 

Ramsey Coun ty Attorney. 
April 27, 1953. 817-A 
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83 
Power lines-Wher e 110Wcr Lines arc situated on pri,'alc property and are 

required to be moved for highway widening the connty is liable to the 
owners of the l)Ower lines for damages. 

Facts 

The REA in J ackson and some of the surrounding counties has con
s tructed power lines upon pole Iinc easements which have been acquired from 
the owners of the land upon which such power lines Hrc s ituated. The 
easements have not been recorded. 

Jackson County is engaged in w idening certa in I'ond::! . In many instances 
it is necessary that the REA 's power lines be moved in order thl\t the 
additional width of the road be accommodated. REA has requested t hat the 
county pay f o l' the cost of movi ng these power lines. 

Question 

hi the coun ty obligated to pay for t he cost of removing powel' lines 
in order to widen a highway where the power lines are no t s ituated upon 
hig hway I'ight-o f-wuy Hnd a re si tuated upon pl'ivntely owned nonrecorded 
easements '! 

Opinion 

The pole linc casements of the REA upon which its pOW I! I' lincs are 
situated are pl'ivate property and they cannot be taken f OJ' public use unless 
the ownel' is compensated the ref or. Sec In re Petition for Establishment of 
County Ditch No. 78. 233 Millll. 274, 47 N. W. (2d) lOG. REA is in possess ion 
of the lands actually occupied by its power lines. The County of Jackson 
in dealing with the lands upon which the power lines are act uall y s ituated 
is chargeable with notice nnd knowledge that REA claims an interest 
therein. If the power lines must be moved to permi t the county to proceed 
with its road widening, it must arrange to pay t he owners of t he power 
Jines the compensation guaranteed them by law. 

. On the basis of t he meagre information conta ined in your letter we 
express no opinion as to the measure of damages to be applied fol' the 
tnking of a pole line cuscment upon which is s ituated a power line. SU('h 
measure of damages may he the cost of removing the power line. 

Jackson County A ltorncy. 
Septembe,. 8, ) 953. 

JOSEPH J. BRIGHT, 
Assis tant Attorney General. 
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84 
Sur vey-{;ost-Count.y e ng ineer- Author ity to make s urvey ;'It counl y C'x · 

pense in ('oO)ler8 t.ion wit.h hiJ!hwa y ('ommission- L . l !)!i:\, C. 1)!)2. 

Facts 

flUndcl' Chapter 692, Laws of Minnesota , for yeaI' 1953, the High
way Study Commiss ion has been crea ted. 

HThc commission has made an ag reement with the omccrs of t he 
county hig hway eng ineel's that the county highway eng ineer s of caell 
county s hould make a s urvey and repol't to the comm ission. The s urvey 
would include no t only county ,'oads, bu t township l'oads and village 
s treet:;. 

"The s urvey is quite complicntcd a nd extens ive a nd will take 
a g reat deal of time and will run in to cons iderable cost to the county. 

"1 have been asked by the County Board to ask for t his opinion 
and on consulting with the County Engineer I find t hat he would have 
most of the da ta on the county roads aV11ilabic in his office, but a 
personal survey would have t o be made on each a nd every township 
road in order to properly r eport on the conditions of the county. 

"The expense has been estimated between One Thousu nd Dolbu's 
($ 1,000.00 ) a nd Fifteen Hundred ($t ,500.00) and thut would be spent 
in ~ lIl"vey ing the towllshi» roads and villuge s treets." 

Ques tion 

May t he Cou nty of Pine legally l' pend money fo r a ti ll1"Vcy of t he 
towns hip :;ystcm of roads and, if so, out of wh ich fund may t he ('ost t hereo f 
be paid ? 

Ol)inion 

Your lett e r refers to an agreement made by the commiss ion created 
by L. 1953, C. 692, with t he officers of t he county hig hway engineers r e
Jating to a survey to be made by the county highway engineers of each coun
ty, and to report thereon to said commission. The agl'eement l'eferred to has 
not been s ubmitted, and we are not advised as to t he terms and conditions 
thereof . No question has been a sked with respect to the effect of s uch 
agreement, nor any other matter per taining thereto, and we express no 
opinion in connection therewith. 

We limit our op inion to the authority of the county board to direct 
its county highway engineer to make a survey of all township roads a nd 
the particular fund from which the cost of such survey s hould be paid. 

PUl'suant to M. S. A., Section 162. 1"1 , Subd. I, the county board of each 
co unty is empowered to appoint and employ a county hig hway eng ineer, 
a s therein provided, who Rhall make and prepare nil s Ul'veys, estimates, 
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pla ns and s pecifica tions. Subdivis ion 2 provides that the sa lary of t he county 
highway eng ineer sha11 be fixed by the county board and be payable t he 
same as other county officers are paid. Salaries of county officers are paid 
out of the general revenue fund of t he county. 

Laws J953, C. 692, creates a comm ission to investigate and study al1 
matters relating to highways. Section 2 of this act is broad llnd compre
hens ive, a nd grants general powers to t he commission to investigate and 
stud y all fnctors contributing to a sound highway policy, includ ing trunk 
highways, state aid roads, county roads . coun ty aid roads, town roads, and 
s t l'eets and roads w ithin 1llunicipali tic!; , Sections 1 and 2 of said act. 

Section 5 of sai d nct rcnds as follows : 

"Evcry s tHtc, county , town a nd municipal oiHcc l' is hcreby uu t hor
ized and dirccted to cooperate with the Commission on Highways and 
to make ava ila blc to t he commission, upon request by it, a ll records and 
information which is under his control rela t ing to the subject matter 
of th is act." 

Neither this section nor any other provision of the act specifically )'equires 
a county highway engi neer or a county board to require its engineer t o make 
a detailed survey of all township roads and village streets within the 
coun ty. Section 5 does requ ire every state, county, town and municipal 
officer to cooperate wi th t he commission, and to make available to the com
miss ion, when requested, all records and information relating to the subject 
matter of the act under the con trol of t he officer or agency mentioned in 
the act . 

Notwi t hstanding the fact that said C. 692 docs not specificall y l'equire 
a survey to be made by the county highway engineer of all town roads 
wit hin t he coun ty, it is apparent from the s ta tutory provi sions hereinufter 
referred to tha t t he county board may appropr iate to a ny town, v illage, 
borough or city of the second, t hird, o r fourth class, such sums of money 
as are available and which it deems a dvisable to aid the ufol'esaid govern
mentu l uni ts in t he construction and ma intenance of l'oads, st reets, and 
bridges therein. Section 162.01 , Subd. 2, a s amended by L. 1963, C. 707. 

Roads which are subject to the direct control and jurisdiction of a county 
board nre set forth in Section 160.01 , Subd. 4. 

Section 160.09 uuthol'izes the coun ty boaI'd to aid in the construction, 
repair, and ma in tenance of town roads. 

Under Section 296.3G (L. 1951, C. 589), the county board is, a~ t herein 
prescribed, authorized to designate as a county aid I'ond any county or 
town road, or any city, village, or borough street. 

Section 296.40 provides fOI' the di s tribution a nd a llocation of a portion 
of t he gasoJine tax by the county board to the several towns within the 
county, bas ing such allocation upon the mileage of the county and t own 
I'oads, t he traffic needs and conditions, and t he cost of construction and 
maintenance of town roads in the county. This statute cont ains t he following 
specific language: 
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"Such moneys allotted to towns shall be expended for construction 
and maintenance of the town roads within the respective towns under 
the supervis ion of the town bom-d, or an appointee of the town board, 
or may be expended under the supervis ion and according to plans and 
s pecifications of the cou nty highway engineer, if requested by the town 
board, who, in s uch case, s hall act in a supcnisory capacity as directed 
by the t.ow n board in the construction or mninlenance of such roads 
within s uch town as shall be specified by s li ch town board; provided, 
that nonc of lhe mone.ys so allolled shall be expe nded for the purchase 
of road equipment or mach inery. 

The Hful"csaid !':i tatutcs con tHin di,"cl.: t.ivc, permissive and mandatoJ'y 
provisions with ,·cspcct to thc duties of the county bo,ud in connection with 
rouds undel' the direct supe rvi sion of the county hoard, a nd g iving financial 
aid to towns ICnd villaJ,:cs for the construct ion and maintenance of roads 
and st.reets therein. 

From these stuLut.o ,·y provISio ns it secms reasonable to conclude that 
in order for a county board to exercisc the powcr and authority conferred 
upon the board by the afo'·esaid statutes it would be nccessary for the 
board to have information concerning traflic condi t ions, the mileage and 
other conditions from which the board mig ht determine whether county aid 
should be given to a town or a village for the construction or maintenance 
of roads or streets therein, and to dete,·mine t he amount which should be 
Hl10cated to towns unde,· t he provisions of Section 296.40, s upra. 

Consequently, it is Oll l' opinion that t he county board may direct its 
county engineer to make a s urvey of all township roads and village streets 
under thei r respective s upervis ion and control within the county, and to 
pay the costs and expenses inculTed in connection therewith in the same 
manner and out of the same fund from which the sala r y of t he county 
engineer and other county otf-jee rs arc paid . The facts and data obtained 
as the resul t of s uch s urvey s hould be ll1ad~ avai lnblc to the commission 
cl·ented by authority of L. 1953, C. 692. 

85 

Pine County Attorney. 
December 18, 1953. 

VI CTO R J. MI CIlAE:LSON, 
Special Assis tant Attorney General. 

107-B-16 

Town linc roads-Establisllln~II L---- Prere(llIis il.~ fur-1\1. S . A., IG!3.17 ami 
163. l3-Section line roads-Action of tOWII boa rd in 1880 declaring 
certnin sec tion lines s hall const ilute public highway r.onsidered-G. S. 
1878, C. 13, Sections 64-73. 
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Facts 

" A one mile road between section 32 in Browns Creek and section 
5 in Red Lake Falls was started. After % of the r oad had been built 
the owner of the lund in section 5 a long the remaining % mile r efused 
to allow the contractors to proceed. 

"The minutes of the town board of a meeting in l880 declare all 
section lines within Red Lake Falls township public highways excepti ng 
a few that arc specified but do not affect this ,'oad. No othel' evidence 
can be located. 

"Then in July, 1!):~() , a petitio n s ig ned by l;~ Qualified petitioners 
asked that n road be established f, 'om section 2135 to 5/~2 inclusive 
along the town line . The petition was proper and the proper 110tices 
were served and posted. At a joint meeting of the town boards according 
to the notices the following was endorsed on the petition: 

'The within petition has been acted upon and the proposed road was 
inspected by the town boards whose signatur'es appeal' below, and said 
petition has been granted, and said r oad declared established on condi 
tion that the County of Red Lake assumes the expense of building 
and taking care of said road.' 

This was endorsed on the petition on July 25, 193G, at the heuring. 
Subsequently a final order (a form printed for that purpose) was filed 
with the county auditor on July 29, 1936. This ordel' made no ment ion 
of damages and also made no mention of the above condition. I t de
clared the road established. It was signed by all the membe rs of the two 
town boards. The re is some evidence that in 1936 and before and after 
landowners never r cquc!:itcd damages and .tll donated t heir land for 
road purposes. Only the fina l ol'del' has been filed with t.he county 
auditor." 

Questions 

"'. What legal effect if any did the declaration of the town board 
in 1880 have? 

"2. Assuming all jurisdictional requirements satisfied w hat was 
the effect of the condition in the above quoted notation on the petition 'f 
Was the road established ? 

"3. What was the e ffect of the final order as filed without em
bodying the conditio!ls? 

"4. Note the final o rder was not withheld for 30 d~)y~. noes t hi s 
failut'e to aHow 30 daYH to appeal make the order inval id? 

"5. Is it po!SsiLle to show that landowne rs agreed not to I'etluest 
dum ages and donated thei!' land by purole evidence or it is nccesSllry 
that strict compliance with the stntute be shown and written ugl'ee
ments recOl'ded?" 
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Opinion 

These questions will he considered in t he order hereinafter indicated. 
1. We are to determine the validi ty of the action taken by the town 

board in 1880 declaring that certain section lines within the township shal1 
constitute public highways. The pe rtinent provisions of the law at that time, 
whereby section line roads could be est..'\blishcd, nre found in G. S . 1878, 
C. XIII, Section 73, which reads as follows : 

" In all townships in thi s s tatc in which no public roads have been 
laid out, or which have not been organized, the congress ional section 
lines shall be conside red public roads, to be opened to the width of 
two rods on cuch side of such section lines. upon the order of t he board 
of supervisors, without any survey being had except where it mny be 
necessary on nccount of variations caused by natural obstacles, subject, 
however, to all the provisions of this chapter in relation to a ssessment 
of damages." 

This law traces its origin to L. 1873, C. 5, Section 73. It has continued 
as the statutory law of this state, with slight modifications, as authority for 
the establishment of public highways along section or congressional lincs 
in unorganized towns, 01' in organized towns where no public roads were 
laid out. See M. S. 1894, Section 1875 ; L. 192 1, C. 323, Section 46; G. S. 
1923, Section 2586; M. S. 1927, Section 2586 ; and M. S. A., Section 106.15. 

Under the provis ions of Section 73, above cited, section lines are con
sidered public l'oads in 

(a) all townships in which no public roads have been laid out, 01' 

(b) in townships which have not been organized. 
The township of Red Lake Falls had a board of supervisors in 1880, and 
must have been organized. Consequently, the provisions of Section 73, (a) 
abovc, were applicable Lo t his town· if no public road had been laid out 
therein. The fa cts as presented do not disclose any circumstances relative 
to the existence of any public roads in this town in 1880. Irrespective of 
the absence of these facts, it will be observed that said Section 73 contains 
this further condition, namely: 

"subject, however, to all the provisions of th is chapter in I'elation 
to assessment of damages." 

Provision is made in the law, of which Section 73 is a part, for the deter
mination of damages either by agreement or by assessment. Section 39. 
The right of appeal and the prerequisites therefor are f ound in Sections 69 
to 63. 

In the instant case it does not appear from the minutes of the town 
board that any agreement was entered into for the resulting damages, if any, 
or that any award of damages was made as provided for in said Section 39. 
The fragmentary records of the town board designating certain section lines 
as public highways, as disclosed by the minutes of the board in 1880, are 
not sufficient, in our opinion, so as to justify a conclusion that the action 
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so taken by the town board resulted in the legal es tabli shment of public 
highways upon the section lines a s specificlllly shown in the minutes of 
the town board. 

2, 3, 4, and 5. There is included in ques tion 2 the f ollowing s t.ntement: 

"Assuming a ll jurisdictional }'cquiremcnts satisfied Jl 

which we shall adopt as being a correct a ssumption. 

The proceedings for the establishment of a town line road are governed 
by the provis ions of Section 163.17; subdivis ion 1 thereof in part reads as 
follows : 

HThey shall be governed, us to notice, sUl'vey. hearing, awal'd of 
damages, filing a nd r ecording pape r s, and in a ll other matters per
taining to t heil' duti es, by the regUlations in chapter s 160 to 164 
provided for the gove rnment of tow n boards in estubli shing, altering, 
or vacating town roads. A copy of the proceedings shall be filed in 
the town clerk's oflicc in each town." 

The statutory requirement with respect to s uch notice, hearing, award of 
damages, and filing and recording pape r s is presc ribed in Section 163.13, 
Subd. 5 thereof, which reads as follows : 

"The damages s ustui ned by rel1son of establis hing, altering, or 
vac~lting .1IlY road may be ascerta ined by the agreement of the owners 
and the town board; and unless such agreement is made, or the owners 
release in writing all claims to damages, the same shall be assessed and 
awarded before s uch road is ol}cned, worked, or used. Every agreement 
llnd }'elease s hall be fil ed with the town clerk and be fina l as to the 
matters the rein contained. The town board shall assess the damages of 
each claimant with whol11 it cannot agree, or who is unknown, speci· 
fying the amount Hwardcd to each and briefly describing each put'eel 
of land. In ascerta ining the damages which will be s ustained by any 
owner the t.own bO~lI'd s hall determine the money value of the benefits 
which t he establi shment, alte ration, or vHcation, as the case may be, 
will confer, and deduct t he benefits, if any, from the damages, if any, 
and award the diffe rence, if any, as damages." (Emphas is s upplied.) 

No agreement was entel'ed into with the owners of t he property affected 
by the proposed road, nor was any r e1ease of damages ob tained from s uch 
owners as required by the subdivis ion above cited, No award of damagcs was 
eve r made as there in provided for. The town boards hav ing failed to comply 
with these mandatory provisions it necessarily follow s t hat the road in 
question could not be opened, worked, 01' used even though t he other statu· 
tory r equirements for the establishment of t he r oad had been complied with. 

When the petition for the establishment of the town road from sections 
2/ 35 to 5/32 a long the town line was presented to the town boards for con
s ideration, such boards acted jointly and were author ized and empowered, 
under Section IG3.17, Subd. I, to either grant or to deny the petition, s ubject 
to the provisions of subdivis ions 2, 3, and 4, which r ead as follows: 
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"Suhdivh;ion 2. Be fore making an ordc l' establishing a r oad under 
t.ht· provisions of this section, t he two town boards shall divide the 
leng th of the IJroposed road into two pa r ts , which part s may be of 
unequal length. Such div ision shall be so made as to divide, as nearly 
equal as possible, t he cost and expense of constructing and maintaining 
t he entire rond to be es tablished. and assigning to each of such parts 
one-half of such cost and expense . 

"Subdi vision 3. After such div ision sha ll have been ma de the 
town boards sha ll t her eupon by agreement dete rmine which of s uch 

pur l s !-3 hall t hereaf te r be opened, cons tructed, and maintained by each. 
If the tow n hoa rds cannot so a g )'cc, the matter shall be determined 
by lol. 

"Subdi vision 4, I t s ha ll be t he duty of the town boards of the 
respecti ve tow ns, parties to t he lay ing out of a r oad under the pro· 

visions of this section, to proceed forthwit h to open a nd construct its 
s hure of s uc h roud Hnd thereafter m a in ta in t he same," 

T he lawn boards ins lead of complying wi th t he r equirements of t he 
above cited subdivisions gra nted the pet it ion a nd t he establishment of the 
I'ond upo n the condilion "that the County of Red La ke assumes the expense 
of bu ild ing and taking cure of sa id road," The tow n boa r d had no a uthority 
Lo im pose upo n the cou nty of Red La ke the fina ncia l obligation of a ssuming 
the expense of hui ldi ng and taking cu re o f said road, This duty and the 
fin a llc ia l ob ligntion I'esu lt ing" t herci l'om should huve been determined by 
t he tow n toards as provided f o r in said s ubdivi s ions 2, 3, and 4 above cited , 

The fai lme of the tow n boa rds to comply w ith the s ta tute relative 
to the determina t ion of damages by agr eeme nt , and to procure releases 
f rom t he in te rested la ndo wner s, o r to proceed to a ssess da mages, together 
with t he condition that the county s hould assume the expense of building 
a nd taki ng ca rc of s uch road, nullify the a ction taken by the town board 
in attem pting to establish t he tow n line road in quest ion, In ot her words, 
t he action tuken by t he town boards granting the p etition and declaring 
t he road to be established, a nd the subsequent filing of the order, did not 
I'esult in a legu l establishment of t he road in quest ion, This conclusion 
necessaril y di sposes of qucst ions 2, 3, 4, a nd 5, 

VI CTOR J . MICHAELSON, 
Sp ec ia l Ass is tant Attorney General. 

Red Lake F a ll s T own A ttom ey, 
May 29 , 1953, 379-C-8-b 
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86 
Town line roads-Maintenance-Where lown line road is es tablis hed by two 

towns under G. S. 1894, Sections 1824.1827, when each town agrees to 
maintain a portion thereof, each has the burden of maintaining the part 
agreed upon. \Vhere, s ubsequently. a porlion of s uch town line road on 
one side of the center line is included within the incorporated limits of 
a village, the responsibility for thereafter maintaining the part of the 
road on one side of the center line is in the viJIage and the remaining 
portion is in the town which originally agreed to maintain the TOad in 
question. 

}<"'acts 

The Towns of Denver and Mound lie in Rock County udjncent to each 
other, Denver adjoining Mound on the north. In 1889 t hese towns entered 
into an agreement dividing t he town road on the common line between the 
towns for maintenance purposes. The maintenance agreement provided that, 
beginning on the east, Denver was to have the first one and one-half miles 
to the west; Mound was to have the next one and one-half miles to the 
west; then Denver was to have the next one and one-half miles to the 
west, and Mound was to then have the remaining one and one-half miles 
to the w:est. 

In 1898 the Village of Hardwick was inco1'porated and included fOUl' 
sections of the Town of Denver. The south boundary of the village was 
the south line of the Town of Denver, which wus also the center line of 
the town J'oad on the line between the two towns. On i"ome dale unknown n 
bridge was built on the town line road and within the section thereof 
which the Town of Denver had agreed to main tain in 1889. In 1918, the 
corporate limits of the Village of Hardwick were changed but the south 
boundary of a part of the vi llage was s till the town line road between 
the Towns of Denver and Mound. including the portion t hereof which 
the Town of Denver had agreed to maintain in l 889 upon which the bridge 
was located. 

The south boundary of the Village of Hardwick as changed in 1918 is 
the line lying between the east half of section 35 of the Town of Denver 
and the east half of sect ion 2 of the Town of Mound. 

The bridge referred to is in serious need of repair. The Town of Mound 
claims that it is not under any obligation to make any repairs on the bridge 
by reason of the original agreement between it and t he Town of Denver in 
1889. The Town of Denver feels that it is not under any obligation to make 
the repairs on the bridge because the Village of Hardwick extends to the 
south line of the town and shares the boundary with the Town of Mound, 
and the duty to make repairs on the bridge is upon the Village of Hardwick. 
The Village of Hardwick claims that it has never assumed any obligation 
to maintain this town line road and that the Town of Denver and the Town 
of Mound have the joint duty and that the duty is upon one or tlle other of 
said towns, or upon both of them. 
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Ques tions 

1. Who has the duly of main ta in ing the road lyi ng between the east 
half of section 35 of the Town of Denve r and the east half of section 2 
of the Town of Mound '! This is the portion of t he road on the common 
line between the VillH~c of Hardwick and the Town of Mound. 

2. Who has t he duty of ma in ta ining the br idge situnted on the Toad 
between the Vill age of Han lwick and the Town of Mound? 

Opinion 

The br idge i::i a pat-t of t he roa ct rcrcned to in your letter. M. S. A., 
Section 160.01, Subd. G. Thel'efor e, yo uI' two inquiries will be considered 
together . 

On lhe bus is of lhe facts s ubmitted, we t hink thut the agreement 
entered into in 1889 between t he Towns of Denver and Mound was va lid. 
See Tnw n of l\It. Pleasa nt \'. Town of F lorence. ]38 Minn. 359, 165 N. ' V. 
126. At the ti me the road wus established t he Inw in f orce governing the 
hurden of maintenance WilS L . 1873, C. 5, incorporated in C . S. 18D 4, Sections 
1824 to 1827, inclusive . U nder said statutory provis ions, when the two towns 
establi s hed t he tow n roHd a long a line common to them and agreed upon 
a division of the road into road districts, each district belonged whoJly to 
the town in wh ich it had been allotted for the purpose of keeping it in 
repair. Opi nion to the County Attorney of Benton County, dated May 
24,1945, (file 379-c-8(c)L and ca ses cited therein. As a result of such agree
ment the Town of Mound was wholly I'etieved from any obligation whatso
eve r to thereafter main ta in the portion of the tow n line road lying between 
the east hal f of section 35 of the Town of Denver and the east h alf of 
sect ion 2 of the Town of l\'iound, includ ing the bridge or other structures 
thereon. Attorney General's opin ion of Septembel' 18, 1951, to the County 
Attorney of Wilkin County, prin ted a s No. 118 in t he 1952 Report. 

Having eliminated t he Town of Mound from any }'espons ibi li ty over 
the portion of the r oad in question, we nex t cons ide r the }'clationship of 
the Town of Denver and the Village of H ardwick to said portion of the road. 

We are not familiar w ith the laws under which the Vi llage of Hardwick 
was incorpora ted. It is presenU y governed pursuant to the author ity of the 
new village code , 1\1. S. A ., C. 412. See 1\1. S. A., Section 412.DO 1. M. S . A' I 

Section 412.221, S ubd. G, authorizes t.he village to maintain str eets w ithin 
its boundaries. The portion of the road unde r cons iderat ion and lying 
nor the rl y of t.he center line of t he road compris ing t he boundary between 
t.he Town of Mound and t he Village of Ha rd wick is within the Village of 
Hardwick, a nd t he village is authorized to maintain t he same. One-half 
of t he bridge, on the basis of t he f acts in your letter, is a lso within the 
Village of Hardwick. The remaining portion of t he road under consideration, 
including one-half of the bridge, though w ithin the Town of Mound, is 
nevertheless within the portion of the original town line road which t he 
Town of Denve r agreed to f or eve r maintain in 1889. 
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Accordingly it is our opinion, on the basis of the facts contained in 
your letter, that the maintenance of the portion of the road including 
the bridge within the boundaries of the Village of Hardwick is the responsi
bility of such village, and t he maintenance of t he remaining portion of 
the road including the bridge and southerly of the center line of said road 
and bridge is the respons ibility of the Town of Denver. In express ing this 
view, we necessa rily must a ssume that the bridge was built after 1889 
by the Town of Denver which, under the agreement of 1889, was charged 
with the responsibility for the portion of the road upon which the bridge 
is located. \Ve also must necessarily a ssume that the bridge was no t built 
as a part of any drainage project. In the latter event, before any opinion 
can be expressed with reference to the responsibility for r epair of the 
bridge, it would be necessary to examine the drainage laws germane to 
the subject. 

87 

Rock County Attorney. 
June 22, 1954. 

JOSEPH J . BRIGHT, 
Assistan t Attorney General. 

379-C-8-c 

Town Roads-Closing-Statutory requirements must be fo llowed-M. S. A. 
163.13. 

Facts 

HThe minutes of the Town Board of the Towns hip of Lambel·ton, 
Redwood County, Minnesota, dated October 7. 1935, and signed by the 
Township Clerk, read as follows: 'Meeting of Supervisors of Lamberton 
Township called to order by Chairman Carl O. Wog. Meeting called 
for the purpose of hearing any complaints or making any objections 
to the notice of closing of the road running east and west between the 
North Half and the South Half of Section 19, Township 109, west of 
the Fifth Principal Meridian, in Lamberton Township, Redwood County. 
Minnesota. Motion made, seconded, and carr ied that this road be closed. 
There being no further business, the meeting on the motion adjourned.' 

"Since that time, apparently through some misunderstanding and 
at some undetermined time, this Board commenced to maintain the 
east fOl·ty rods of the road described in the above minutes. The rest 
of the mile remained closed and was not maintained any further . No 
further papers, resolutions , or notices in the minutes or records of 
the town clerk have been found. However, one of the occupants of the 
land along this road had in his possess ion a Notice of Town Meeting 
for hearing on petition to vacate this road. There are no members of 
the town board living who have any independent recollection of t he 
proceedings that took place at that time, except that it appears that 



176 MUNICIPALI'I'IES 

no one appeared in opposition to the road closing. It appears that none 
of t he · land owners a long th is road were paid any damages for the 
vacation of t he road." 

Questions 

"1. Is the s ituation described above sufficient to constitute a valid 
closing of t his mile road? 

<42 . Does the fact t hat t he Board maintained the east forty rods of 
t his I'oad for severn] year s have any bearing on the validity of the 
clos ing? 

"3. Would the landowners of the contiguous lands have any right 
to compensation for t his closing undel' the ci rcumstances as set out 
above?" 

Opinion 

M. S. A., Section 163.13, Subd. I, reads as follows: 

"Any town bOQl'd may alter or vacate a town road or establish a 
new road in its town upon a petition of not Jess than eight voters of 
t he town, who own real estate, or occupy real estate under the homestead 
or preemption laws or under cont ract with the state, within three 
miles of the road proposed t o be es tabli shed, altered, or vacated; pro
vided, t hat in any town not having eight voter s who own real estate 
or occupy real estate under the homestead or preemption laws or under 
contract with the state, within three miles of any proposed road, the 
town board of such town may a lter or vacate a town road, or establish 
a new road in the town upon a petition signed by a less number of 
voters of such town, who own r eal estate or occupy real estate under 
the homestead or preemption laws or under contract with the state, 
in such town. Such petition shall contain a description of the road, 
and what part t hereof is to be altered or vacated, and, if a new road, 
the names of the owners of the land, if known, over which such road 
is to pass, its point of beginning, genel'al course, and t ermination." 

The jurisdiction of the town boal'd to vacate a town road is dependent 
upon a petition which conforms to these statutory requirements. In the 
instant case it does not appear that any petition for the vacation of the 
road in question was ever presented to the board or filed with the clerk. No 
petition hav ing been presented to the board or filed with the clerk as required 
by the above statute, we are of the opinion that the action taken by the 
town board to close or vacate such road is invalid. 

In Miller v. Town of Corinna, 42 Minn. 391, 44 N. W. 127, on page 393 
the court said : 

"The land in question having become a legal highway, there was 
only one mode- that prescribed by the statute-for vacating it. The 
supervisors, whether acting s ingly or as a board, could not discontinue 
it, or affect the right of the public in it, in any other way." 
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Again, in pointing out that the s tatutory provisions r elative to the 
establishment or vacation of a town road must be followed by the town 
board, the court in Sheehan v. Board of Supervisors of Town of Bath, 80 
Minn. 355, 83 N. W. 352, on page 356 said : 

fiG. S . 1894, Section 1806, requires the same formalities a s to a 
petition for the vacation or alteration of a highway (town) as is re
quired in a petition for the laying out and establishment of a n ew 
highway." 

. The conclusions which we have above stated di s pose of each of the 
questions presented. 

Additional Facts 

"Actually in above proceedings we have some evidence that there 
was a petition filed; however, the petition has been lost and we are 
unable to loca te it. One of the owners of land contiguous to the va
cated road sta tes that he signed a petition and one of the board m embers 
who is still living states that there was a petition which was signed by 
the proper number of landowners. However, since we have been unable 
to find the petition, we do not know whether it followed the statute. 
It further appears from the minutes that a hearing was held pursuant 
to notice and that the road was declared vacated and that ther e were 
no objections made at t he hearing." 

Questions 

" 1. Under the ci rcumstances and with the minutes showing a 
closing of the road, would this board be justified in now maintaining 
the said road as a township road? 

"2. Does the a bove described set of facts constitute a valid closing 
of this mile road? 

"3. Does the fact that the boaI'd maintained the east forty rods 
for several years have any bearing on the validity of the closing? 

"4. Would the landowners of the contiguous land have any right 
to compensation, fo r this closing, assuming that they did not object 
at the time of the hearing and assuming that no order a llowing or 
disallowing damages was made? 

"6 . Can we assume from t he lack of s upporting r ecords to the 
minutes that a proper hearing was not had or that the statute was not 
followed ?" 

Opinion 

Due to the absence of essential facts, as wiII be hereinafter noted, 
these questions cannot be answered categorically. 

The records of the town board relative to the vacation proceedings of 
the town road involved disclose 
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(a) "Meeting of Supervisors of Lamberton Township called to 
order by Chairman CarlO. Wag. Meeting called for the purpose of 
hearing any complaints or making any objections to the notice of 
closing of the road running east and west between the North Half 
and the South Half of Section 19, Township 109, west of the Fifth 
Principal Meridian, in Lamberton Township. Redwood County, Minne
sota. Motion made, seconded, and carried that this road be closed. 
There being no further business, the meeting on the motion adjourned. 
(Clerk's minutes dated October 7, 1935.) 

(b) "NOTICE OF TOWN MEETING FOR HEARING ON PETI
TION TO VACATE A TOWN ROAD 

"You arc hereby notified of the order made by t he Town Board of 
the Town of Lamberton, Redwood County, Minnesota, f or hearing on 
a Petition to Vacate a Certain Town Road. described as: 

That road running East and \-Vest between the North * and the 
South % of Section 19, Township 109. Range 37, \Vest of the 5th P. M. 
in Lamberton Township, Redwood County, Minnesota. 

HA nd time for hearing said Petition is set at 8 o'clock P.M. on 
Monday, October 7th, 1935, to be held at the Farmers Elevator in the 
Village of Lamberton, Minnesota. 

By order of the Town Board, 

ED ANDERSON 

Ed Anderson, Clerk." 

The petition for vacating the road inv~lved is not on file with the town 
clerk. From your letter of June 26 it appears that there is "some evidence 
that there was a petition (for vacation) filed; however, the petition has 
been lost and we are unable to locate it." Also that "one of the board 
members who is still living states that there was a petition which was 
signed by the proper number of landowners. However. s ince we have been 
unable to find the petition, we do not know whcthel' it followed the statute." 

The recollection of the member of the town board as to the contents 
of the lost petition. as well as the persons who signed the same, involves a 
factual matter. We do not pass upon the questions of fact. The conclusions 
as expressed by s uch board member might be competent evidence in a 
judicial proceeding. In Banse v. Town of Clark, 69 Minn. 53, 71 N. W. 819, 
the court on page 66 said: 

" It was the duty of the supervisors to determine, before taking 
action upon the petition, whether it was signed by the necessary number 
of qualified petitioners. The statute did not prescribe how or by what 
evidence such jurisdictional fact should be determined, nor require the 
evidence to be preserved. or any record thereof to be made; hence, 
if the order had recited that the petition was signed by the necessary 
number of qualified petitioners, the order itself would, in a collateral 
proceeding. be prima facie evidence of such fact. In this case, however, 
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neither the pe tition nor the order recites such fact; but inasmuch as 
it was the fact that the petition was s ig ned by the necessar y number 
of qualified petit ioners, which conferred jurisdiction, and not the proof 
of the fact , it was competent to prove such fact in thi s ca se by oral 
evidence in aid of the petition and order . Besides, proof of such fnct 
and the petition were received in evidence without objection." 

A nd, on page 57 as foll ows : 

<4The Toad order in this case, in connection with proof tha t t he 
petition therein referred to was signed by the requisite number of quali
fi ed petitioners, cSlnblishes prima faci e a valid highway at the locus in 
quo (the question of damages for the laking of the land as ide), for it 
recites, in the form of legal conclus ions, all other jurisdictional fact~ . 

Cassidy v . Smith, 13 Minn. 122 (129); Bruggerman v. True, 25 Minn. 
123." 

In the instant case neither the r ecords of the town clerk, r elat ive to 
the meeting of the town board which was held on October 7, 1 9~5, nor t he 
notice of the meeting signed by the clerk, quoted under (b) above, sta te 
that a petition for vacation was s igned by the r equi site number of qualified 
petitioners . The record of the town clerk, as above noted, makes no mention 
as to the number of landowners who signed the pet ition for vacation if, in 
fact, s uch a peti t ion was signed, and, consequently, cannot be conside red 
as being prima fa cie ev idence of the fact that a petition was s ig ned and 
filed so as to come within t he rule stated by the court in the Banse case, 
supra. 

The petition f or u vacation is jurisdictional. Cassidy Y. Smith. supra. 
Dunnell 's Minn. Digcs t, Vol. 4, Section 8459. The statute requires thc pe tition 
to be filed with thc town clerk. M. S . A., Sect ion 163.13, Subd. 2. Miller v. 
Layne, 84 Minn. 221, 87 N . W . 605. 

Another legal obstacle which affect s t he validity of the vacat ion pro
ceeding under cons iderat ion is the total absence of proof that any landowners 
affected thereby were ever served wi th notice or order in connection t here
with. It is a fundamental r equirement of the law that the owner of land 
abutting upon a road sought to be vacated is ent itled to a notice thereof 
and an opportuni ty to be heard. Underwood v. Town Board of Empire. 
217 Minn. 385, 14 N. W . (2) 459. 

In the case of Town of Tyrone v. Bur ns, ]02 Minn. 318, 113 N. \V. 695, 
the court on pages 320 and 321 said: 

"It is true that notice to the property owners is essentia l in pro
ceedings of this kind to confer jurisdiction upon the board to hear and 
determine the petition, and, if no notice was given at al1 , the whole pro
ceedings would be coram non jud ice and void. ' It is not, however,' sa ys 
Elliott on Roads & Streets, Section 318, ' to be understood that where 
there is jurisdiction of the subject-matter and there are many persons 
interested a s owners of different panels of land, failure to give notice 
to some of the propcrty owncrs will vitiate the entire proceeding. In 
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such cases the better opinion is that the proceeding is void only as 
to those who have not been notified, but va lid a s to those who have had 
notice. A different rule would often work injustice to the public, as 
well as to the cit izens; for it might ha ppen that a highway would 
affect many persons, and all of t hem, except one, be duly not ified, 
and it would , under a r ule different from that stated, be in his power 
to overturn t he whole pl'oceedings'- Citing Stale v. Richmond, 26 N. B . 
232; Stale v. Easton R. Co., 36 N. J. L. 181; Kidder v . Jennison, 21 Vt. 
108 ; Nichols v. Sale m, 14 Gray (Muss. ) 490. 

"* •• The logic of which is that t he proceedings a rc valid as to 
all per sons properly served, and to those <Ilso, upon whom notice is 
not served, who appear and take part therein." 

In Town of Ly le v. Chicago, Milwaukee & SL Pa ul Ry. Co., 55 Minn. 223, 
56 N. W . 820, it is stated in t he syllabus as f o11ows: 

" In proceedings to lay out a highway the notice of the t ime a nd 
place of the hearing on t he petition is jurisdictional, and must be given 
in strict conformity to statute, especia lly where it is only served on 
a party by posting." 

The landowner who is affected by a proceeding to vacate 0 1' establish 
a road, and who has not been served with a notice may, by a ppearing therein, 
waive service of a notice as well a s defects in the pI·oceedings. Kieckenapp 
v. Supervisors of the Town of Wheeling. 64 Minn. 547, 67 N. W. 662. 

From the faels submitted, and ~lbove referred to, it does not appear 
t hat any landowners a ppeared a t any time in connection with t he vacation 
proceedings here considered. 

The town board can vacate a road onl y in Lhe way presc ribed by statute. 
Dunnell 's Minn. Digest, Vol. 6, Section 8457. Mille r v. Corinna, 42 Minn. 391, 
42 N . W . 127; S heehan v. Board of Super visors of Town of Bath, 80 
Minn. 355, 83 N. W. 352. The last two cases were referred to in part one 
of this opinion. 

Upon the facts as disclosed by the records of t he town clerk, a s above 
quoted, it seems reasonably clear t hat the attempted vacation of the road 
involved docs not satisfy t he statutory requirements theref or, and such 
fai lure. together with t he law as sla ted by the court in the foregoing 
decisions, r cquircs our adherence to Lhe concl us ions s tated in pal' t onc of 
this opinion. 

VICTOR J . MICHAELSON, 

Lamberton Town Attorney. 
June 22, 1953. 
July 21 , 1953. 

Special Assis tant Attor ney General. 

377-A-I5 
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88 
Town roads-Es t;:lblis hmenl by user-Prior to 1899 not. s ubject. to 1\1. S. A .. 

Section 160.19-Es tabli shment by st.atutory proceedings, of road, and 
never opened, may be lost by adverse possession prior to L. 1899, C. 65. 

Facts 

According to a road order book in possession of the town clerk for 
the town of Madelia, \Vatonwan County. Minnesota, it appears that a 
written road order was signed by three supervisors on March 29, 1870. Such 
record further di sc10ses that n pet ition fol' s uch road was fil ed, notices were 
posted, a hearing was held on the petition, and that u s urvey was mude. 
The order rec ites that. a road be laid out ns establis hed according to the 
survey and the plat the reto anne xed, which road was declared to be a 
public highway foul· rods wide, the line of the survey being t he center line 
of such road. The road ol·def also rec ites that the survey discloses that such 
road should commence at t he southeast cornel· of sec tion 18 in the town of 
Madelia, and then east on the section line to the south quarter corner of 
section 17, thence 12 0 west of south 182 rods to the Madelia and New Ulm 
road. The road from the I)oint of beginning to the south quarter corner of 
sec tion 17 has never been opened or traveled. There is u north and south road 
neur the locut ion of the road ex tending 182 rods south from said quarter 
corner, which road is a curving road located almost entirely west of the 
uctual locution of t he road extending sout hedy 182 rods from the south 
qua r ter corner of said section 17. This curv ing I'oad, which has neve r been 
established by statuto,·y proceedings, has been used and maintained, a s 
far back a s anyone can remembe l·, as a two rod cU I·tway. The town has 
a ssumed tha t this was I.l car tway and not a town road. That portion of the 
road established by the action of the town board on March 29, 1870, extend
ing southerly from the south quarter (·orner of section 17, has been and 
now is used and occupied by fa rm buildings. Request has been made that the 
town board open and grade that part of the road established by statutory 
proceedings extending southerly from the south quarter corner of section 
17. If such road should now be opened a long the course as designated in 
the order of the town bonrd of March 29, 1870, such road would run through 
farm bu i1d ings and farm property which has been occupied and used as such. 

Questions 

"I. Can the town board take possess ion of n four rod right~of~way 
for purposes of improving a town rond with the center line of said 
right-of~way behlg the center line of the two rod road as now located? 

"2. May the town board take over the four rod right-of-way of 
the road as originally located by the order of 1870 even t hough adjoining 
owners have placed valuable improvements on the l"ight~of-way?" 

Opinion 

These ques tions will ue considered in the order above s tated. 

I. The fucts submitted disclose thut the I'oad in question, which is 
described as a cUl'ving road, hn~ never been estahl ished as the result of 
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statutory pl'oceedings. This road has been maintained and used as n highway 
as far back as anyone can remember. It is assumed that this road was in 
existence and had been used for many years prior to 1899. 

M. S. A ., Section 160.19, provides in substance that whenever any road 
or portion thereof shull have been llsed and kept in repair and worked f or 
at least six years continuously as a public hig hway the S~lIne shall be deemed 
dedicated to the public to the width of two rods on each s ide of the center 
line thereof and be and remain, until lawfully vacated, a public l'oad whether 
the same has ever been established as a public highway or not. By virtue of 
th is statute there may be a statutory dedication of a highway by user. 

Provisions simi la r to those contuined in Section 160.19, supra, are 
also contained in L. 1899, Ch. 152 . The court in construing the last mentioned 
statute in Gi lbert Y . Vi llage of 'Vhite Benr, )07 Minn. 239, 119 N. W. 1063, 
on page 241, quotes from L. 1899, eh. 152, and continues with the decision 
as follows: 

"Whatever may be the effect of this s tatute upon roads having 
their inception by user after the act went into effect, concerning which 
we express no opinion, it is evident that it does not apply to a road 
which had become an established highway at the time the act took 
effect. The trial court found that long prior to J 899 a r oad not exceeding 
twenty two f eet in width had been estllblished by usage. The limits of 
this r oad are therefore as well defined as a rond which is laid out 
upon petition by the public authorities, or which has been dedicated 
to the public by the execution and filing of a plat, and it was beyond 
the power of the legislature to appropriate private property for that 
pUl'pose without making provis ion for just compensation." 

A similar conclusion was r eached by the COU1·t in St'lle v. Hager, 119 
Minn. 512, 138 N. W. 935. In the course of t hi s dec is ion the court on page 
516. in considering L. 1899, Ch . 152, said : 

"The statute referred to can have no retroactive operation, and 
cnnnot be held to apply to the highway in question, for it became 
established long prior to the passage of the statute." Citing Gilber t 
v. Village of W hite Bea r, supra. 

And, continuing, the court said: 

"The highway in question, conceding it to have been cstablished 
by USC1', must then be l imited to the character and extent of the public 
use." 

In light of the conclusions reached by our court in lhe cases just refel'red 
to, it neccf' sHl'ily follows that the road which was in existence and used 
and t raveled as a highway prior to 1899 is not s ubject to the provisions 
of Section 160.19. Such hig hway is a publ ic highway ollly to the extent 
nnd chut'actc l' which the same has been t raveled and used. 
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The foregoing requires that the first question be answered in the 
negative. 

2. The second question is not susceptible of H categorical anSWC1', 

It appear s from t he faels submitted that there was established and 
la id out by an ordCl' of t he supervi so r s on Murch 29, 1870, a four rod road 
which commenced at the southeast cornel' of section 18. That portion of 
the r oad so esk1.bli shed, a nd which is now unde r cons ideration, extends from 
the south quarter corner of section 17 and then extends southel'ly a d istance 
of 182 rods to the Madelia and New Ulm road. The exact locat ion of this 
road, according to the town order, is 120 west of south so that t his )'ond 
does not follow the center quarter line of t he section which adjoins sect ion 
17 on t he sout h. This section of the r oad has never been opened, improved, 
or used for public t ravel. It further appears from the facts subm itted t hat 
at least a part of this road is now occupied by farm buildings. \Ve nre not 
advised as to the length of time t hat t his section of the rand, either in 
whole or in part, has been so occupied. 

Whether there has been an abandonment of this section of t he road 
by reason of nonusel' is a question which can only be determined after a l1 
of the facts have been obta ined. This office does not pass upon facts. The 
general rule of law with respect to abandonment by reason of t he nonuser 
of a r oad is stated in 5 Dunnell's Minn. Diges t (Supp.), Section 8449, as 
follows : 

"It may be safely laid down as sound, both upon r eason and upon 
levee, or the like is required for actual public use, and when the public 
authorities may be properly called upon to open or prepare it for 
such use, no mere nonuser for any length of time, however great, will 
operate as an abandonment." And cases cited. 

Another legal problem which arises in connection with that portion of 
the road here under consideration is whether title thereto has been acquired 
by adver se possession. If the road or any part thereof has been a dversely 
used and possessed for more than 15 years prior to 1899 title thereto 
might be acquired by adverse possession. Prior to the enactment of L. 1899, 
Ch. 65, title to a public street or highway could be acquired by adverse 
possession. 

In Haramon v. l(rulIse, 93 Minn. 455, 101 N. W. 791, on page 457 the 
court said: 

"Prior to the adoption of chapter 65, p. 65, Laws 189!), i t wu~ 
repeatedly held by this court that the public easement in and to streets 
and highways might be lost by adverse possession, a nd title t hereto 
be acquired by a person occupying a nd possessing the same for a 
period of fifteen years. City of Hastings v. Gillitt, 85 Minn. 331, 88 
N. W. 987; Village of 'Vayzata v. Great Northern Ry. Co., 50 Minn. 
438, 52 N. W. 913; Village of Glencoe v. Wadsworth, 48 Minn. 402, 
51 N. W. 377." 
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The foregoing principles of law should be applied to the facts as they 
may be found to exist in determining whether the road in question has been 
abandoned by the town or whether title to said road or any part thereof 
has been acquired by adverse possession. 
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Madelia City Attorney. 
September 22, 1953. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

377-A-4 

Town road- Impassable--Authority of county board to order repair thereof 
and limitation of expenditures for such purpose-M. S. A., 162.24. 

Facts 

"Seven freeholders of Hantho Township, Lac qui Parle County, 
being mOre than the required five freeholders, signed a petition and 
requested the County Board to order the Town Board of that township 
to make reasonably passable a stretch of township road allegedly 
impassable. This was brought under Minnesota Statutes 162.24. A 
hearing was held on the petition pursuant to the requi red statutory 
notice. 

liThe township road in question is a road that goes through a deep 
ravine and there is a bridge to be crossed. The evidence was definite 
t hat the road is in very poor condition a nd t hat the bridge is in an 
unsafe condition. The road grade washes badly when t here are heavy 
rains. The County Board found that this township road is not reasonably 
passable at the prescnt time. 

"This road in question had been established, opened and constructed 
as a township road many years ago, but is often in bad shape after 
heavy rains because of erosion. 

"The evidence indicated it might cost up to $1,800.00 to put in 
reasonably passable condition this %. mile stretch of road, including 
the repair of the bridge. Testimony indicated a minimum amount of 
$500 for grading and a minimum of $1,200 or $1.300 for replacing 
the bridge." 

The taxable valuation of Hantho township is $334,448. 

Questions 

I. "111 dete rmining whether the Cou nty Board s hull order t he 
Hantho Town Bourd to n!pair the road, does the re<luirement in 162.24 
that the cost shall not exceed $1,000.00 a mile apply in this situation 
here , or does that just apply to township roads actually never before 
constructed and opened? 
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2. "If the County Board orders the Town Board to put this road 
in a reasonably passable condition and the Hantho Town Board refuses 
to do so and it has indicated it would refuse. what is the maximum 
amount that can be spent by the County Board to make the township 
road reasonably passable? 

3. <lIf the maximum expenditure is not so limited, can the County 
do, for example, an $1 ,800 job on thi s towns hip road (after calling for 
bids), if it believes it requires that expenditure to make i t reasonably 
passable, and then s pread the cost agai nst Hantho Towns hip over a 
period of three years on the bas is of 2 mills to the dollar each year? 

4. "Is the County Board lillli t~d La a total expenditure of an 
~1l1101lnt equal to a two mill levy on the a ssessed valuation of the town ~ 

s hip, 01' does the two mill s refe r on ly to the amount t hat can be colleeLed 
in any one year from the township? " 

Opinion 

These quest ions will be considered in the order above stated. 

1. M. S. A., Section 162.24, Sut d. 2, is controlling upon this question 
and so far as here material reads as f ollows : 

"The amount annually spent by any county board in any town 
under the provisions of chapters 160 to 164 shall not exceed two mills 
on the dollar of the taxable valuation of that town." 

Under this proviso the amount which the town may spend annually 
is limited to an amount not exceeding two mills on the taxable valuation 
of the town . The taxable va lua tion of the town of Hantho being $334,448 
the annual amount which may be spent by the county upon the town road 
in question would be $668.90. 

2. OUI' answer to yoU!· firs t question disposes of your second question. 

3. The maximum expenditure is limited to two mills on the dollar 
of the taxable valuation of the town. The county board is not authorized 
to spend more than two mills on the dollar of the taxable valuation in any 
one year, and the board may not exceed such an amount in one year and 
spread the cost thereof against the town over a period of years on a basis 
of two mills as provided for in said statute. We therefore answer the third 
question in the negative. 

4. Our answer to the preceding questions render unnecessary a specific 
answer to ques tion 4. 

VICTOR J. MI CHAELSON, 
Special Assis tant Attorney General. 

Lac qui Parle County Attorney. 
July 13, 1953. 377-B-10-h 
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90 
Town road-Improvement-Cos t-Agreement with County-A lawn having 

the powers of a village under 1\1. S. 1949. Section 368.01, as am ended, 
which has undertaken an improvement project under M. S. 1949, Sec
tions 412.401 et seq., may proceed to complete the same notwithslunding 
L. 1953, C. 398. Such an improvement project to be financed in part from 
town funds and in part from specia l assessments may 110t be carr ied 
out under a contract between the town and a county if the amount of 
t.he project is in excess of $2.500.- 1..3w5 1953, C. 244. 

Fact!'Ol 

The Town of Mounds View in Ramsey County possesses the same powers 
and the same authority as is possessed by villages to the extent provided fOl' 

by M. S. 1949, Section 368 .01, as umendcd by L. 1953, C. 462. 

A pl'oceeding was commenced in said town for the improvement of 
a town l'oad purs uant to 1\1. S. 1949, Sections 412.401 et seq., prior to 
April 17, 1953, and prior to t he enactme nt of L. 1953, C. 398, which repealed 
Sections 412.401 to 412.481. The estimated cost for s aid improvement is 
$4,850. It is t he pla n of the town to pay approximately one-third of t he 
cost thereof from the town l'oad and bridge fund and the remainder from 
special assessments levied against the benefited property. 

Questions 

1. May the town ente r into a con t ract with the coun ty for the Im
pl'ovement of a town r oad when a portion of the cost of the improvement 
will be paid from t he town road and bridge fund and the r emainder from 
a special improvement fund composed of moneys der ived from specia l 
a ssessments? 

2. ]f the first question is answered in the affinnative, may the town 
firs t advertise for bids, and if it dcte rmines that the bids al'e not acceptablc, 
reject the bids and then enter into an agreement with the county ? 

3. Is a contract be twee n the town and the coun ty whereby the county 
agrees to perform certain improvement work upon town roads, the cost 
of which is to be paid for by the town and by benefited property a coopera
tive agreement with in the meaning of M. S. 1949, Section 412A21 ? 

Opinion 

L. 1953, C. 398, repeait:d M. S . 1949, Scctions 412.tlUL to 412.481. Section 
12 thereof, however, authorizes the completion of any proceeding commenced 
under the r epealed laws prior to t he repeal t hercof. Under the facts con
tained in your letter, we think that the town of Mounds View may proceed 
to complete the town r oad improvement proceeding commenced prior to 
the enactment of L. 1953, C. 398. 
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M. S. 1949, Section 412.42] , a s applied to the f acts contained in your 
letter relates to the procedure of conducting loca l improvements. Subd. 4 
t.he reof permi ts a waiver of t he s tahl tor y provisions pertaining to t he 
ca lling fo r bids when the work to be done is performed by another poli tica l 
subdivision under coopcmtive ag reement. 

We are unawa re of a ny sta t utor y provis ion · that would enable your town 
to enter into an agreement with Ram sey County under the facts be ing 
considered. L. ] 953, C. 244, would a pply if t he cos t of t he project wns less 
than $2,500. M. S . 1949, Section 163.01, a s amended by L. 1953, C. 279, 
J'cferr cd to in your letter, r elates to the town a ppropriat ing moneys from 
the town roa d and b" idgc fu nd to the county f or ce r tain roads . Th is s tat ute 
li kewise has no application f Ol' t he facts cO ll templnte that purt of the 
cos t of t he improvement be puid .from m oneys other than in the town road 
a nd bridge fund . . 

In the absence of s tatutory a uthor ity. t he town and t he County of 
Ramsey are without a uthority to en te r in to a n agreement for the improve
ment of a town road, t he cost of which is in excess of $2,500 where the 
proposed improvement is to be fina nced in part from t he town r oad and 
bridge fu nd a nd in part I I'om a s pecial improvement fun d derived f rom 
specia l assessments on bene fi ted proper ty . 

Your fi r st quest ion is t he ref ore answered in t he negative. 

Bcca use of our a nswer to t he firs t ques tion , we do no t believe youI' 
:-Iccond a nd th ird ques tions requ ir e O U 1" views . 
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. JOSEPH .J. BRICHT, 
Assistant Attorney General. 

Atto rne y f o r MOlluds View Township. 
.Tune 22, 195:\. :179-C-13-d 

'1' nlffic Regulations-Author ized emer gency \'chicle-Lights and s irens
Cons t ruction of Section 169.01 , S ubd. 5. Red lig hts and s iren equipment 
on "autho r ized emergency "ehicles ." 

This opinion s upersedes a ny previous Ol)illion in so far as it may appear 
inconsistent he rewi t h. 

Ques tion 

" Under prov is ions of 1\L S. A .• Sect ion 169.01, Subd . 5, is t he te rm 
' police vehicles ' to be construed to include privately owned vehicles of 
.s heriffs, the ir deput ies, law enforcement ofJice l's of state agencies, a nd 
police office rs during s uch times a s s uch vehicles are bei ng used ill 
pe l'iol'ma nce of t he ir officia l duties?" 
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Opinion 

Unless otherwise notod. t h(' sect ions he reinafter ci ted <ll'C those of 
Minnesota Stat.utes Annotated. 

Section 169.01, Subd. 5, last amended by L. 1951 , C. :~3 ]. to which you 
refer in your communication, reads a s fol1ows : 

<4 'Authorized emergency vehicle' means vehicles of the fire depart~ 
ment, po1ice vehicles, and such ambulances and emergency vehicles of 
municipal departments or public serv ice corporations OJ' such pr ivately 
owned a nd operated ambulances as nrc des ignated 0 1' authorized by 
the commiss ioner of highways 01' t he chief of police of an incorporated 
c ity. and equipped and identified according to law." 

Your question involves a construction of what constitutes a police 
vehicle. The ahove quoted Subd. 5 does not specify any particular kind of 
police vehicle. The term " police vehicles" is broad enough to include any 
vehicle equipped and used by a police officer 01' n municipality while driven 
in the performance of police duties. The term may also be construed to 
include a vehicle designated as a police vehicle by the municipality which 
owns, leases, or uses such vehicle for police purposes, or a vehicle owned by 
a police officer authorized expl'ess!y 0 1' by the inherent powers of his office to 
use the same in the enforcement of tJ'a ffic and other sta tu tes. Such a uthori
zation may be definitely expressed or may be implied from paying him 
mileage or salary for the use of such vehicle, from the furnishing to him 
of equipment usually placed on police vehicles, or from other actions by 
a municipulity or its police department or some duly authorized officer 
showing that. t he vehicle in question ig to be used in the performance of 
police duties. 

As reference is made in a considerable numbcl' of sections of our 
statutes to "authorized emergency vehicles" as defined in Section 169.01 , 
Subd. 6, as amended, and as herein construed, it is , I believe, advisable to 
discuss briefly the status under present statutes of a police vehicle which 
is included in the defin ition of "authorized emergency vehicles" by that 
subdivision. 

From reading the above cited chupter relating to highway traffic 
regulation it is apparent that, in enacting the same, it was the legislative 
intent that, whether 11. police vehicle is owned, leased, 0 1' used by a muni

. cipality or privat ely owned by a police officer and driven by him, no front 
red light or siren equipment t hereon should be used except when such 
vehicle is being operated in the performance of police duties and then 
only as authorized by the statutes to which l'eference is hereinafter made. 
Of course, the police vehicle equipment need not be removed when the driver 
of a police vehicle is not operating it officially, and it mus t be a ssumed that, 
at the time when he is operating it unofficially, he will not v iolate the law 
by then using the front red lights or sil'en ~ thereon. 

Section Hi9.li4 , Subd. 2, contains the following pl'ovi ~ion: 
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"Unless otherwise authorized by the commissioner, no vehicle shall 
be equipped, nor shall any person drive or move any vehicle or equip
ment upon any highway with any lamp or device displaying a red 
light or any colored light other than those required or permitted in 
this chaptcr." (Emphasis supplied.) 

Several sections of t.he chapt.er rcfcl'l'cd t.o in the above quotation 
require or permit the use of front red lights by an "authorized emergency 
vehicle" as defined in Section 169.01, Subd. 5. as amended. Among such 
:;cctions arc the following: 169.03,169.17, 169.20, Subd. 5, and 169.64, Subd. 
2. Section 169.03 recognizes the right of a driver of any authorized emer
gency vehicle to sound a s iren and di splay r cd lights when proceeding 
past a rcd or stop sign in responding to an emergency call. Section 169.17 
provides that the statutory speed limitations set forth in Sections 169.14 
to 160.17 shall not apply under conditions therein stated to "authorized 
emergency vehicles" whose drivers are required in such circumstances to 
sound audible signal by s iren and display at least one lighted red light to 
the front. Section 160.20, Subd. 5, refers to an Hauthorized emergency 
vehicle" equipped with at least one lighted lamp exhibiting red light and 
provides that the driver of other vehicles, when signal is given by a si ren 
on the "authorized emergency vehicle," s hall yield the right of way to s uch 
"author ized emel'gcncy vehicle." Section 160,64, Subd, 3, permits an "author
ized emergency vehicle" to use fl ashing lights as in that subdivision provided. 

In the maltel' of equipping a police vehicle with a s iren and the use 
thereof, your attention is ca lled to Section 1 (ifl ,68 which contains the follow
ing provision: 

u .... All authorized emergency vehicles shall be equipped with a 
!iinm capable of emitting sound audible under normal conditions from 
a distance of no t less than 500 f eet and of a type approved by the 
department, but such siren shall not be used except when such vehicle 
is operated in response to an emergency call 01' in the immediate pur
suit of an actual or suspected violator of the law, in which latter events 
the driver of such vehicle shall sound the siren when necessary to warn 
pedestrians and other drivers of the approach thereof." 

Fol' many years a variety of questions pertaining to the use of red 
front lights and sirens on vehicles have been submitted to the office of the 
attorney general. Answel's t.hereto have been written and based on certain 
submitted facts and on statutory provisions t hen existing, The statutes 
have from time to time been changed, requiring modification of our opinions 
in accordance with new enactments. The opinion herein rendered in response 
to your request is based on the laws now in effect and supersedes any 
previous opinion in so far as it may appear inconsistent herewith. 

Governor of Minnesot a . 
November 4, 1953. 

J . A. A. BURNQUIST. 
Attorney General. 

989-A-18 
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92 
Traffic regulations-Lond res t ri ctions- S tate .tid a nd coun t.y aid roads-Load 

res triction on state aid and county aid roads within the bou ndaries of 
a v illage may be imposed by the cou nty llnd not the village purs ua n t 
to M. S .• 195:t. Sect ion 169.fl7. Subd. 1. 

Question 

What local authority, the vi llage 01' t he county. is authorized to impose 
seasonal load restrictions on a ~tate aid road and on a county aid r oad 
lyi ng within the boundaries of a vi ll age? 

Opinion 

M. S. 1953, Section 169.87, Subd. 1, in so far as per ti ne n t to you r 
inquiry, reads as follows : 

" Local authorities, wi th res pect to highways under t heir jurisdic
tion, may prohibit the opcmtion of vehicles upon a ny such highway 
or impose res t r ictions a s to the weigh t of vehicles to be operated upon 
any such highway, whenever a ny such highway, by I'eason of deteriora 
tion, ra in, snow, 01" other climatic conditions, wi ll be seriously damaged 
or destroyed unless the use of vehicles thereon is prohihi ted or t he 
permissible we ights t he reof r educed ." 

It is t he du ty and l'esponsibil ity of t he county to const ruct, improve 
and maintain state a id roads under rules and reg- ulations to be made and 
promulgated by the commissioner of hig hways . M. S . 1953, Section 160.07. 
See also Sections 160.43, 160.131 ,160.46, 160.50 a nd 160.51. 

It is the duty and r espons ibi li ty of the coun ty to construct, improve 
and maintain county aid r oads. M. S . 1953, Section 295.36. See a lso Sec
t ions 206.37 and 160.433. 

In view of the foregoin g s ta t utory provis ions , it is our opInIon tha t 
the county and not the village is au thorized to impose seasona l loa d ]'e
stric tio ns on sta te aid and coun ty ai d roads lying within t he boundaries of 
a village under and pursuant to M. S. 1953, Section 169.87, Subd. 1. 

For a general discussion of t he jurisdiction of a county over state aid 
roads, see opinion da ted F ebruary 18, 1952, No. 115, Attorney General 's 
1952 Report. 

Nobles County Attorney. 
March 31, 1954. 

JOSEPH J . BRIGHT, 
Ass is tant Attorney Genera1. 

989-A-12 
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93 
Weeds- Destruction or- M . S. 1949, Section 366.01.5. 

Question 

When there has been an affirmative vote under M. S. 1949, Section 
366.015, requiring persons owning or occupying rcal estate adjoining a 
township road to cut and remove all weeds and grass thcl'con adjacent to 
their land, is it necessary to submit such question at every annual township 
meeting to make it binding upon such landowners and occupants? 

Opinion 

M. S., 1~49. Section a66.015, Subd. I , provide::;: 

"Subdivision 1. The town board at the annual town meeting may 
s ubmit to a vote by ballot the fo llowing question: 'Shall persons owning 
or occupying real estate adjoining a town road and not a part of any 
incorporated municipality be required to cut 0 1' remove all weeds and 
grass growing upon the town road adjacent to their land? yes .... 
No ......... ...... .''' 

The language of the foregoing subdivision does not contain a cate
gorica l answer to your question. We must resort to construction of the subdi
vis ion to obtain the answer. In these circumstances, we will apply the 
following rule of statutory construction. 

"'V hen the words of a law are not explicit, the intention of. the 
legislature may be ascertained by considering, among other matters: 

"(i) The occasion and necessity for the law; 

44 ••• 

"(3) The mischief to be remedied; 

"(4) The object to be atta ined; 

M. S., 1949, Section 645.16. 

It appears to us that in enacting Section 366.015 t he legislature intended 
to adopt a plan whereby the electon of a town, if they desired to do so, 
could cut or eradicate all weeds and grass growing upon a town road which 
is not a part of any illcorporated municipality. Obviously the need for the 
law arose from the spreading of weeds from the road to neighboring lands 
and the dangers in the use of the road arising from weeds and g rass 
thereon. These conditions, the presence of weeds and grass, would, it is 
a matter of common knowledge, continue year after year unless controlled 
or eradicated, and would not exist for one year only. The object of the 
law was the control and eradication of the weeds until they no longer 
existed. It is our conclusion that the very nature of the problem to be dealt 
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with indicates that the action of t he electors of the town in requiring the 
cutting and removal of all weeds and grass upon the town roads was a 
continuing action. 

We are confirmed in this conclus ion by the fact that there is no language 
which indicates that action by the town electors should be had each year, or 
that there was to be any time limitation upon the effectiveness of the 
action of the town electors when once taken. 

It is our opinion that when a majority of the electors voting upon the 
question set forth above ha"le voted yes, such question need not be resub~ 
mitted to the electors at each annual town meeting, and that the obligation 
to cut and remove all weeds and grass upon the town road not a part of 
any incorporated municipality is a continuing obligation. 

Renville County Attorney. 
October 13, 1953. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

322-G 

LIBRARIES 

94 
Librarian-Appointment-Member of county library board may not be 

appointed-M. S. A. 375.33, Subd. I, 134.09, 134.11 to 134.15. 

Facts 

"Watonwan County established a County Library under Section 
375.33, Minnesota Statutes. A vacancy exists in the position of librarian 
and it is proposed that a member of the County Library Board act as 
librarian and receive compensation and mileage pending the appointment 
of a regular librarian. It is anticipated that a period of several months 
will probably elapse before a librarian is appointed." 

Question 

"Can the County compensate a member of the County Library 
Board for services as librarian and pay for necessary mileage 7" 

Opinion 

M. S. A. 375.33, Subd. 1, authorizes the county board of any county 
to establish and maintain a public library for the free use of the residents 
of the county, and to levy an annual tax for such purposes. Subd. 4 thereof 
provides for the appointment of a library board, and prescribes the term of 
office of the directors of such board. This section contains this further 
provision : 
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"This board of directors shall have the powers and duties of a board 
of directors of any free public library in a city or village and shall be 
governed by the provisions of Sections 134.09, 134.11 to 134.15." 

The powers of the library board appointed under the provisions of this 
statute are prescribed in Sections 134.09, 134.11 to 134.15. So far as material 
to the ques tion considcl'cd, Section 134.11 in part reads as follows: 

Hlmmediately after appointment, such board shall organize by 
electing one of its number as president and one as secretary, and from 
time to time it may appoint such other officers and employees as it 
deems necessary. The secretary, before entering upon his duties, shall 
give bond to the municipality in an amount fixed by the directors, 
conditioned for the faithful discharge of his official duties. The boal'd 
shall adopt such by-laws and regulations for the government of the 
library and reading-room and for the conduct of its business as may be 
expedient and comformable to law. It shall have exclusive control of the 
expenditure of all moneys collected for or placed to the credit of the 
library fund, of the construction of library buildings, and of the grounds, 
rooms, and buildings provided for library purposes." 

Under this statute the library board is ves ted with the power to appoint 
such other officers and employees as it may deem necessary. The board is 
also given exclusive control of the expenditure of money collected for or 
placed to the credit of the library fund. It would not only be improper 
but contrary to public policy for a member of the library board vested with 
the powers enumerated in the s tatutes above referred to, to serve as a 
librarian. Such a situation would place the member of the library board 
in a pos ition of passing upon and approving expenditures made by the hoard 
as salary for the librarian. 

The foregoing not only justifies, but compels a negative answer to 
the above question. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

\Vatonwan County Attorney. 
June 5, 1953. 286-C 

Librarian-Salary-In county where county library exists and village main
tains a reading room in connection therewith, village may employ and 
pay librarian-M. S. A. 412.221, Subd. 32,412.261 (10), L. 1961, C. 104, 
Section I (10), 134.07. 

Facts 

Waseca County maintains a county library. Library "service" is fur
nished except in the village of Janesville and the city of Waseca. The village 
of New Richland is provided library service by the county. I understand 
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this to mean that library books are delivered by the county in New Richland 
for the use of the residents and returned to the county library by the county. 
The village of New Richland is provided library service by the Waseca 
County library through library funds received as a result of the county levy. 
For the past several years, the Waseca County library has maintained a 
branch library located in the village hall in the village of New Richland. 
The village provides the quarters used for the branch library and at no 
expense to the library board, and the county library board has paid one 
half of the salary of the librarian on duty at New Richland. 

The Waseca County library board desires to rent a larger space for 
the New Richland library branch and is willing to pay the rental cost 
amounting to $480, providing the village of New Richland will pay the 
entire salary of the librarian, amounting to $600 per annum. 

At a recent meeting of the council of the village of New Richland, 
the question was raised in regard to the legality of the village paying the 
librarian's salary under the proposed new arrangement. The village of 
New Richland does not have a library board and the librarian's salary 
would have to be paid out of the general fund . One thought expressed was 
that it might be illegal to pay the librarian's salary out of the general 
fund considering the fact that the residents of the village of New Richland 
pay the regular two mill county library tax. 

Question 

"May the Village Council of the Village of New Richland, Minnesota 
pay the salary of a librarian employed to operate the New Richland 
branch of the Waseca County Library, either out of the General Fund 
or out of cigarette and liquor tax refund moneys paid to the Village 
of New Richland 1" 

Opinion 

The villag. council has power to provide Iol' the government and good 
order of the village, the suppression of vice and immorality, the prevention 
of crime, the pI'omotion of safety, order and the general welfare by such 
ordinances not inconsistent with the constitution and laws as it deems 
expedient. 1\1. S. A. 412.221, Subd, 32. Providing library facilities for the 
people should tend to promote these objects. If the village council is of 
that opinion, it may enact an ordinance under this authority. The services 
of a librarian are essential to the efficient operation of a modern library. 
It is the business and function of a librarian to make known to library 
patrons what the library contains, to assist in research, to find the material 
available and to render many services which make library faciJities valuable 
to persons interested and to create interest in many who may be indifferent 
but who will be interested when they know of opportunities which nre theirs. 
Under this power, it is my opinion that the village may employ such librarian 
and pay the salary from the general fund. 

Under authority of M. S. A. 412.251 (10), L. 1951, C. 104, Section 1 (10), 
t he council may levy a tax for the support of a public library as authorized 
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by Section 134.07. Under authority of the last mentioned section, the council 
may establish a public library and reading room, or either. It may enact 
an ordinance to "'that end. This indicates a policy not inconsistent with what 
is said herein. 

New Richland ViJlage Attorney. 
May I, 1953. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

285-C 

LOCAL IMPROVEMENTS 

96 
AlIey-Vacation-The word "s treet" as used in ]\f. S. A. 440.135 does not 

include UaBey". 

Facts 

The City of Owatonna is a city of the Third Class, governed by Home 
Rule Charter. Some years ago Colquhoun's Addition was platted in the city 
of Owatonna, and an alley I 6¥..! f eet in width was dedicated on the east and 
south side of the lo ts of such addition, each end of the aUey connecting with 
existing s treets in t he city. The distance is not longer than the distance 
in tervening between any two adjacent intersection s treets. 

The Special School District of the City of Owatonna, owner of land ad· 
jacent to such al1ey, has petitioned the City Council to vacate s uch alley. 

Question 

"May the City Council vacate such alley under the prOVISions of 
Minnesota Statutes, Section 440.135 (Laws 1946, C. 224) ?" 

Opinion 

M. S . A:, Section 440.135, applies to every city of the third class however 
organized. Subdivision 2 thereof reads as follows: 

Hln addition to any other method provided by law, the council 
of such city, upon the presentation and filing of a verified petition 
signed by or on behalf of any owner, natural or corporate, of any real 
estate abutting thereon, may vaca te any stree t or segment of street 
or any portion of the width thereof within i ts geographical limits, 
provided only that the street, segment, or portion thereof so vacated 
pursuant to such petit ion shall not be longer than the distance inter· 
vening between any two adjacent intersecting s treets." 

The answer to the question here considered depends upon whether 
the word "street" as used in this statute includes an alley. Our attention 
has been directed to severa l authorities wherein a street has been construed 
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to mean an alley. and vice versa. McQuillin Municipal Corporations, 3rd 
Edition, Vol. 10, Section 30.10, pp. 641, 642. The author states that in 
ascertaining the meaning of a particular word as used in a s tatute con
sideration must be given to the intent of the legislature. This conclusion 
is in accord with our own statu te relating to statutory construction. See 
M. S. A. Sections 646.08 and 646.16. . 

The proper uses of alleys are quite a s familiar as those of streets so 
that the word "aUey" may be said to have acquired a definite meaning. Our 
legislature has clearly dis tinguished between streets and alleys. By Section 
462.26 the word Ustreet" as used in Sections 462.24 to 462.35 is defined to 
include street, avenue, boulevard, road, lane, a lley, viaduct, and other ways. 
In Section 412.401, which was a part of the village code pertaining to local 
improvements, both the words al1ey and s treet appear therein. This s tatute, 
among others, was repealed by L. 1953, C. 398. Subdivision 7 of Section 1 
of this act defines the word street to mean any street, alley, or other public 
way, or any part thereof. 

From the language used in these statutes t he legislature clearly ob
served a distinction between a street and an alley, and recognized that these 
words have acquired definite and dis tinguishable meanings. Accordingly, 
we are of the opinion that the word street as used in Section 440.136, 
supra, does not include an alley, which necessitates a negative answer 
to your question. 

It appea~s that the alley involved may he vacated upon compliance 
with the provisions of Chap. VI, Sections 1 and 10 of the city charter. 
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Owatonna City Attorney. 
November 23, 1963. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

396-C-1 

Sewer-Assessment-M ust be based upon actual benefits. 

Facts 

Pursuant to the provisions of Chaptcr XXII of the charter of the city of 
Faribault a petition for the extension of the sanitary sewer system was 
presented to the council. This petition was granted by t he council subject 
to the approval of the Water Pollution Control Commission of this state 
(hereinafter called commission) . Upon application by the city to the com
mission for approval of the proposed improvement the commission, by its 
order, approved the extension, restricting the right to connect onto and 
use the sewer extension to a limited number of abutting property owners. 
The commission, by its order, provided that the remaining abutting prop-
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erty owners would not be permitted to utilize and to connect with such 
sewer extension until the city had constructed a sewer disposal plant as 
previously directed by the commission. 

Question 

If the city constructs the sanitary sewer extension as petitioned for , 
may it a ssess benefits against property fronting on the sewer extension 
where the owners thereof did not petition therefor, and who are not per
mitted under the order of the commission to connect with and utilize the 
facilities of such proposed sewer extension until the city has constructed 
a sewage disposal plant? 

Opinion 

In connection with your Question you comment: 

"This a ssumes that such owners are benefited by the improvement 
except for the fact they cannot connect until the City constructs a 
disposal plant." 

The State 'Water Pollution Control Commission was created by L. 1945, 
C. 395. See 1\1. S. A., Section 144.372. Subd. 1. The powers and the duties of 
the commission are prescribed in Section 144.373. Section 144.377, Subd. 3, 
reads as follows: 

"It shall be un lawful fo1' any person to make any change in, addition 
to or extension of any existing disposal system or part thereof that 
would materially alter the method or the effect of treating or disposing 
of t he sewage, industrial waste or other wastes, or to operate such 
system, or part thereof a s so changed, added to, or extended until plans 
therefor shall have been submitted to the commission unless the com
mission shall have waived the submiss ion thereof to it and a written 
permit therefor shall have been granted by the commission ." 

The word Hperson" as used in the state Water Pollution Control Act 
is defined in Section 144 .371 , Subd. 10, as fol1ows: 

.j 'Person' means any municipality, governmental subdivision, public 
or private corporation, individual, partnership, or other entity." 

A municipality is subject to the provisions of said Water Pollution 
Control Act. By this law the legislat ure has subjected the authority of a 
municipality to construct sewage disposal plants, improvements and exten
s ions thereof, to the requirement that a permit therefor shall first be 
obtained from the commission. The authority of the legislature over a 
municipal corporation is s upl'eme, subject, however, to such limitations a s 
may be prescribed by the state constitution. Shirk v. City of Lancaster 
(Pa.), 169 Atl. 657; Martin v. Juneau (Wis .), 300 N. W. 187; Madison 
Metropolitan Sew. Dis trict v. Committee on 'V. P., 50 N. W. (2d) 424. 

In the case last cited a statute similar to our own Water Pollution 
Control Act was involved. The authorities above referred to justify the 
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conclusion that the authority of a city to construct a sewage disposal ptant 
or any extensions or improvements thereof is subject to approval by the 
commission. 

The petition for the proposed improvement here considered was fi led 
and presented to the council under ch. XXII of the city charter. \Ve assume 
that such petition was in proper form, signed by a majority of the owners 
of the property abutting on the proposed improvement, and that all of 
the charter requirements leading up to and including the action of the 
council in granting the same were observed and complied with. 

Section 199 of the city charter in part provides: 

HAfter said estimate is made, the Council shall proceed at once to 
assess the estimato cost thereof, except that portion to be paid out of 
the appropriate or general fund, on the property to be benefited 
thereby, in proportion to the benefits resulting thereto, but in no case 
in excess of such benefits." 

Section 204 of the charter in substance provides that when the a ssessment 
has been confirmed the same shall be final and conclusive upon all parties 
not appealing therefrom. 

The council when determining the amount which property shall be 
assessed for benefits resulting from a local improvement, acts in a legislative 
capacity. The legal principle underlying an assessment for a local improve
ment is that the property shall be directly benefited and enhanced in value 
to the extent of the a ssessment. In theory no assessment can lawfully be 
made on property not actually benefited by the improvement. The law con
templates that the property a ssessed will be benefited to the extent of the 
improvement. 

This underlying and fundamental pt:inciple is cited by our court in 
the case of In re Improvement of Superior Street Dulut.h, 172 Minn. 554, 
216 N. W. 318, on page 560 as fol1ows : 

HIn reviewing that quest ion, where an assessment is expressly 
authorized by law and is regularly made, we st.art with the foundation 
that it is prima facie valid, and the burden rests upon the objector to 
show its invalidity. The evidence not being here for review, and the 
a ssessment coming before us with the presumption that it is valid , 
we cannot say, as a matter of law, that the trial court was not justified 
in finding and concluding that this property was specially benefited 
by the improvement, although the court also found that the property 

. received no special benefit for railroad uses and purposes, as shown 
by the findings hereinbefore set out. 

"The general rule for measuring special benefits in this state is 
to take into considel'ation the market value of the property assessed, 
01' of which t hat property is a part, and determine what increase, if 
any, in such market value is specially caused to the property assessed 
by the improvementj and the present use of the property, even if 
used exclusively for railroad purposes, while it may be taken into 
consideration, is not controlling or decisive." 
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In McQuillin Municipal Corporations (3rd Edition), Section 38.24, 
the aut.hor s tates as f ollows: 

..... . The discretion of municipal authorities, empowered to con
s truct sewers nnd assess the cost thereof ngainst specially benefi ted 
property, relative to the size and kind of the sewer, is very broad. 
The grant of power to construct sewers and assess therefor vests the 
municipal council with aut.hority. within its discretion, to cause it to 
be constructed wit h any and all appurtenances essentia l to its useful
ness or completion ns a whole, such as manholes, :subsoil drains, flushing 
tanks, outlets , connections, and service pipes; in brief, all that necessar
ily conduce to and render it serviceable, beneficial. and lasting for 
the purpose for which it is constructed. Lots may be assessed for the 
construction of a sewer with which they have no immediate connection, 
and s ubsequently assessed for sewers forming a connection with t he 
former. 

USewer aSsessments mus t be made to correspond with the benefits 
accruing to the property. An assessment to pay the cost of a sewer 
is valid, it has been held , although made before land or the right of 
way therefor has been acquired. Hence, s uch an a ssessment cannot be 
res isted on the ground that at the time of t he passage of the ordinance 
authorizing the improvement and of the making at the assessment, 
no right was had to construct the sewer on or through the lands of 
other corporate bodies , for s uch right may be obtained aftenvards ." 

In Qva le v. City of WiHmar, 223 Minn. 51, 25 N. W. (2d) 699, on page 
55 the court sa id: 

UThe apportionment of taxes and assessments is a legislative 
function. If the question of benefits is a matter upon which reasonable 
men may differ , the determina tion by the taxing officer s must be 
sustained." 

And on page 57 the court quotes from 48 Am. Jur., Special or Local Assess
ments, Section 23 a s follows: 

lO In determining whether an improvement does or does not benefit 
property wi thin the assessment district, the land should be considered 
s imply in its g eneral relations and apart from its particular use at 
the timej and an assessment. otherwise legal, is not void because t he 
lot is not benefited by the improvement, owing to its present particular 
use. The benefit is presumed to inure not to the present use, but to the 
property itself." 

It is for the council, in the exercise of its legislative power, to de termine 
whether the property which abuts the proposed sewer extension will be 
benefited as the r esult of such improvement, and to a ssess the property 
accord ingly, guided by the principles of law as contained in the authorities 
and cases above cited. 
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The fact that some of the owners of the property abutting upon the 
proposed improvement will not be permitted to utilize such improvement 
or to connect therewith is not conclusive, as a matter of law, that such 
property will not be benefited by the construction of the proposed sewer 
extension. 
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Faribault City Attorney. 
September 30, 1953. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

387-B-l 

Sewer-Bond issue-General obligations-Election therefor- M. S. A. 444.-
075, as amended by L. 1953, C. 195, 898; M. S. A. 475.58. 

Facta 

The Village of Kasson owns a sanitary sewer system which has a 
single outlet. This outlet is considered inadequate and the village desires 
to reconstruct the outlet by replacing i t with a larger tile so as to provide 
larger outlet capacity. It proposes to issue general obligations of the village 
to pay for the costs of the improvement. No part of such costs is to be 
paid by assessing benefited property or by imposing sewel' rates or charges 
for the use of sewer facilities. 

Attention is directed to M. S. A. Section 475.58, Subd. 1 (6) and Section 
444.075, as amended by L. 1953, C. 195. 

Questions 

1. May the VilIage reconstruct the sewer outlet without first holding 
an election? 

2. May the VilIage issue obligations for the cost of the sewer recon
struction without firs t holding an election? 

Opinion 

The first question is answered in t he affirmative. See M. S. A. Section 
444.075, as amended by L. 1953, C. 195; al so, L. 1953, C. 398. 

The second question is answered in the negative. The obligation proposed 
to be issued is a general obligation of the village to be paid by the proceeds 
from a general tax levy. Such obligations may not be issued without first 
obtaining the approval of the electors voting upon the question of issuing 
the proposed obligation. See M. S. A. Section 475.58; also, Struble v. Nelson, 
217 Minn. 610, 613; 15 N. W . (2d) 101. 

Kasson Village Attorney. 
September I , 1958. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

887-G-8 
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99 
Sidewalk-Improvements may be made upon petition therefor or upon action 

of village council-Requisites of petition therefor considered-M. S. A. 
429.21, State v. Bury, 101 Minn. 424, 112 N. W. 634. 

Facts 

"The Village of Graceville is contemplating the construction or 
rebuilding of a sidewalk under the provisions of M. S. A. Section 429.21, 
which provides that a majority of the owners fronting the street must 
sign a petition for the construction of said sidewalk. A surviving spouse 
and several children are the owners of onc lot fronting the street by a 
decree of the probate court." 

Questions 

"(8) If they do not sign the petition arc all of their names counted 
against it in determining a majority of the signatures to the petition 1 

U(b) If, in the case of a homestead, where the surviving spouse 
has a life estate and the remainder to the children, and they all refuse 
to sign the petition shall all of their names be counted against it in 
determining a majori ty of signatures to the petition? 

II (c) Where the owner of a lot fronting the street is deceased and 
an administrator of his estate is appointed, may the administrator sign 
the petition and shall his signature be counted for it in determining 
a majority of owners for the petition?" 

Opinion 

M. S. A., Section 429.21, reads as follows: 

uWhen the council of any village, incorporated under the general 
laws of t his state, or the council of any city of the fourth class incor
porated under the general laws of this s tate shall deem it necessary and 
expedient to construct, or rebuild, any sidewalk or sewer in the village 
or the city, it may, acting on its own motion, and, if a majority of the 
owners of the property fronting on the street or streets where it is 
proposed to construct, or rebuild, the walk or sewer shall petition the 
village council or the council of the city therefor, shall adopt a resolution 
to that effect, which resolution shall specify the place or places where 
such sidewalk or sewer shall be constructed or rebuilt, the kind and 
quality of materials to be used t herein, the width, the size and manner 
of construction thereof, and the time within which the same shall be 
completed, which shaH not be less than 40 days after the service of 
the resolution. 

"This resolution shall contain the name of the owner of each lot, 
part of lot, or parcel of ground fronting the street or streets where 
such walk or sewer is to be constructed or rebuilt." 
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Under this s tatute the council may proceed upon a petition signed by 
a majority of the owners of the property fronting on the street where it is 
proposed to construct or rebuild a sidewalk. You will note that the statute 
prescribes that the petit ion must be signed by a majority of the owners 
of the proper ty fronting on the street or streets . It mus t be determined 
from the facts whether or not the signatures upon the petition are a majority 
of the owners of the property affected . The s tatute in this respect is clear. 
There is no need for construction. When all of the land owners fronting 
upon the s tree t where the improvement is proposed to be made have been 
ascert ained, then a majority thereof must sig n t he petition so as to vest 
jurisdiction in the council if its action is premised on the petition. The 
foregoing disposes of questions (a ) and (b). 

An administra tor of an estate is an officer of the court. He is enti tled 
to possess ion of the real estate, except the homestead of the decedent. 
His powers and du t ies are prescribed by statute. An administrator is not 
possessed of the legal title to real es tate constituting a part of t he assets 
of an es tate. On the death of a person the title to his realty immediately 
ves ts in his heirs or devisees. Dunnell's Minn. Digest, Vol. 3, Sections 
3565c and 3567. Accordingly, we answer question (c) in t he negative. 

The council is empowered to initiate the proceedings for t he proposed 
sidewalk improvement without" any petition. If there is doubt with respect 
to the sufficiency of the petition, the council may disregard the petition 
and proceed upon its own motion. See Sta te v. Bury, 101 Minn. 424, 112 
N. W. 634. 

VICTOR J. MICHAELSON, 

GracevilIe Village Attorney. 
May 11, 1953. 
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Special Assistant Attorney General. 

480-B 

Streets-Establishment-Outside of corporate limits; in the absence of 
charter or statutory authority, a city is unauthorized to establish a 
street outside of the corporate limits notwithstanding that it may con
demn lands outside of the city limits for other municipal purposes
M. S. A. 465.01. 

Facts 

The City of Austin desires to extend a street westerly from the city 
limits f or a distance of two blocks into an area that is not within the cor
porate limits of Austin. The land outside of the city limi ts through which 
such extended street will pass will eventually be annexed by the city. 

Question 

Does the City of Austin have the power to condemn land for a public 
street outside of the city limits? 
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Opinion 

M. S. A' I Section 465.01, empowers cities and villages to condemn private 
property within or without the corporate limits thereof fo r any purpose 
for which it is authorized by law to take or hold the same by purchase or 
gift. Chapter 1. Section 1, of the Austin city charter empowers the city 
to acquire real estate as the purposes of the city may require, or the 
exigencies of the city may render convenient wi thin or without the corporate 
limits of the city. However, we are unable to find any provision in either 
the Austin city charter or the Minnesota Statutes which authorizes the 
establishment of a street outside of the city limits. Chapter 7, Section 7, of 
the city charter r elates to the opening of new streets. It reads in part as 
follows: 

"Whenever the common council shall determine by a vote of two
thirds of all its members to lay out or open any new streets, hig hways 
or alleys in said city, ••• " (Emphasis supplied.) 

There is no language therein in any way empowering the city council to lay 
out a street outside of said city. 

The city may only exercise its power to acquire lands outs ide of the city 
for such city activities which lawfully may be carried on beyond the city 
limits. The es tabli shment of s tree ts beyond the city limi ts is not a lawful 
activity of your city unless it is authorized by the charter or state law. 
In the absence of charter or statutory authority, the ci ty of Austin is not 
authorized to establish a st ree t outside of the corporate limits. If the city 
is without authori ty to establish such a street, it necessarily follows that 
it cannot condemn land for such purposes. 

If you will point out to us either a provis ion in the Austin city charter 
or the Minnesota Statutes conferring authority on the city to establish 
a street outs ide of the city limits, we shall be happy to recons ider the 
subject of this opinion. 

Austin City Attorney. 
F ebruary 15, 1954. 
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JOSEPH J. BRIGHT, 
Assistant Attorney General. 

396-C 

Streets-Curbs-Gutters-Preliminary expenses-Payment-Mus t be paid 
by city and cannot be passed on to petitioners-Counci l has no a uthority 
to compel petitioners to file cos t bonds-lVI. S . 1953, Section 429.031, 
Subd. 1. 

Facts 

4IA pet ition was filed with t he Village Counci l signed by the required 
number of property owners, asking for a local improvement consisting 
of installation of curb and gutter and s idewalks. The Council, proceeding 



204 MUNICIPALITIES 

under the provisions of Section 429.011 to 429.111, I'eferred the matter 
to an engineer who made a survey and reported to the Council with a 
drawing of the proposed improvement and an estimate of the cost. 
Notice was duly given of a hearing to be held in connection with the 
proposed improvement. At that hearing. several of the persons who 
signed the original petition appeared with a petition in opposition to 
granting t he original petition. 

" It appears now that the original petition will not be granted and 
the proposed improvement will not be made." 

Question 

44Wbo is liable for the expenses incurred by t he Council in retaining 
the engineer who made the survey and prepared the estimate of the 
costs. The same question arises as to expenses of publication, attorney's 
fees, etc. Must the Council pay this out of the general fund or are the 
original petitioners liable for the payment of t hese expenses?" 

Opinion 

M. S. 1953, Section 429.031, $ubd. 1, under which a public hem·jng is 
required upon t he filing of a petition for improvement, contains the following 
provision: 

fiAt any time prior to the adoption of the resolution providing for 
the hearing, the council shall secure from t he city or village engineer 
or some competent person of its selection a report advising it in a 
preliminary way as to whether the proposed improvement is fea sible 
and as to whether it should best be made as proposed or in connection 
with some other improvement and the estimated cost of t he improvement 
as recommended." 

The du ty of obtaining this report is mandatory upon the vi llage council. 
The statute does not require the petitioners to obtain t he report. 

Said subdivision also provides as follows: 

"The council may a lso take such other steps prior to t he hearing, 
inc1uding, among other things, the preparation of 11lans and specifica
tions and the advertisement for bids thereon, as will in its judgment 
provide helpful inIormation in detel'mining t he desirability and feasi
bility of the improvement." 

The foregoing provision confers authority upon the council to act. No 
such authority is conferred upon t he petitioners. 

Likewise, the duty of publishing notice of t he hearing is imposed upon 
the village council and not upon the petitioners. The costs incurred by the 
viI1age council under Section 429.031. Subd. I. are part of the necessary 
costs of the government of t he village . There is no authority for passing t his 
cost on to the petitioners . 
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It is therefore our opinion t hat the village is liable for the expenses 
incurred by the council in retaining the engineer who made t he survey 
and prepared the estimates of the costs, and also for all the other expenses 
incurred by the council in these proceedings . The council should pay this 
out of the general fund if there nre no other funds available for this pur
pose. The original petitioners are not liable for the payment of these 
expenses. 

Facts 

"Several other petitions are being filed nt this time with the Council 
asking for local impl'ovements. In t he event you hold that the Council 
must pay for the preliminary expenses out of the general fund, i t is 
t he opin ion of the Council that the petitioners should be required to 
file a cost bond in the event t hat another improvement petitioned f or 
is abandoned." 

Question 

"Does the Council have the right to require the pe titioners "to file 
a cost bond?" 

Answer 

There is no statutory authorization for a requirement by t he council 
that the petitioners file a cost bond. The answer' to your question is therefore 
in the negative. 

lRVING M . FRISCH, 

J anesviUe Village Attorney. 
April 26, 1954. 
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Special Assistant Attorney General. 

480-B 

S treets-Rig hts-Abutting owner rights to mineral and soil-Lateral sup
port-Rule stuted in Town of Glencoe v. Reed, 93 1\1inn. 518 followed. 

F acts 

"First Avenue South, which lies between Block 20 and Block 22 in 
Lorra ine Park Addi tion is a regular platted street on which no grade 
has been established and the City has not graded the street. Eighth 
Street South, which runs into Villaume Avenue, has an established 
grade and is graded. All of t he streets shaded in blue have been vacated. 
Lots 3 and 18 in Block 22 and Lot 3 in Block 20 of Lorraine Park 
Addition nre owned by the Northern States Power Compan y. Hill
crest Place, between Second Avenue South and First Avenue South, has 
no established grade and the same has not been vacated." 

The "U" shaped portion of Hillcrest PI. easterly of First Avenue South, 
nnd which abuts Blocks 22 and 23, Lorraine Park Addition, has been vacated. 
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Questions 

1. IIWhat are the rights of the adjoining land owners and the 
City of South St. Paul to the minerals and soil within the limi ts of 
that portion of First Avenue South lying between said Blocks 20 and 
221" 

2. "'Vhat arc the rights of the City insofar as lateral support 
is concerned to the same portion of First Avenue South?" 

Opinion 

1. From the above facts it appears that First A venue South is a regu
larly platted street; that portion thereof which lies between Blocks 20 and 
22 of Lorraine Park Addition has never been graded nor improved for 
public trave1. No grade upon this section has ever been established. The 
rights of abutting property owners and the city in and to t he minerals 
and soi l within the limi ts of that section of the street here considered 
cannot be categorically stated until the grade for this section has been 
established by the city. 

The city charter, Section 5, paragraphs Thirty-seventh and Thirty~ 
eighth, page 18, empowers the city council to establish, layout, and maintain 
streets , and to establish and record with the city recorder grades of streets, 
alleys and sidewalks. From these charter provisions it is clear that the 
general power to establish, improve, grade and maintain streets is reposed 
in the city council 

The rights of an abutting property owner and the city with respect 
to minerals and material within the right of way of the ungraded street 
involved do not become a specific legal problem until the city has established 
a grade therefor. In these circumstances our answer to the question here 
considered will be limi ted to the general principles of law by which these 
rights should be determined. 

The rights of a fee owner of property which abuts a street and the 
municipality as the owner of an easement for highway purposes are stated 
in the syllabus in the case of Town of Glencoe v. Reed, 93 Minn. 518, 101 
N. W. 956, as follows: 

"The fee owner of abutting property removed gravel from a gravel 
bed within the limits of a country highway, which did not cause a ny 
injury to the roadway, and the gravel was not r equired for the purposes 
of grading or improving the same. Held, he was lawfully in the exercise 
of his rights a s an abutting owner, within the rule that the only 
limitat ion upon the right of the owner of the fee to control and use 
the soil and ot her natura l deposits within the limits of a highway is 
that such use shall be consistent with the full enjoyment of the public 
easement." 

We believe that the foregoing is the basic principle of law in our state. 
Opinion No. 136, 1940 Attorney Generals' Report. 
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2. Inasmuch as no grade has been established by the city for the 
ungraded part of the street involved, it is not possible to give a specific 
answer to your second question. Attention will be directed to the applicable 
rule of law from which the rights of the city with respect to lateral support 
arc to be determined. 

In Haverstraw v. Eckerson, 192 N . Y. 64, 84 N. E. 578, 20 L . R. A. 
(N.S.) 287, the court said: 

"As to the other question in this case, the proposition of the 
appellants is that 'the doctrine of lateral support does not apply to 
the conditions which arise between an owner along a public street 
and the public interested in the highways,' I do not think the propo
sition is quite correct. As between the proprietors of adjacent lands, 
neither proprietor may excavate his own soil so as to cause that of 
his neighbor to loosen and iaH into the excavation. The right to lateral 
support is not so much an easement a s it is a right incident to the 
ownership of the respective lands. It is true that the application of 
the doctrine in the case of a public street or highway wi ll be somewhat 
broader. In the case of adjacent landowners the right is only to the 
support of the land in its natural state, while in the case of the street 
or highway the improvement of the land, to fit it for its intended use 
as a public highway, may tend to add to the lateral pressure. But 
that would be the permanent and natural condition of the land 
acquired for the public travel. It .is further true that the municipality 
is not under a similar obligation to the abutting owner, and for the 
reason that, with l'espect to the construction and maintenance of the 
public highway, it exel'cises a governmental function and can come 
under no liability in its reasonable performance thereof. It constitutes 
an exception to the generaJ rule of latera l SUPPOl't. See 2 Dill. Mun. 
Corp. 4th cd., Section 991, and l\loore v. Albany, 98 N. Y. 396, page 
407. I think that the preservation of lateral support to a highway 
as constructed and prepared for the public use is an obligation to the 
community which rests upon the adjacent landowner. It is an absolute 
right of the public, in the maintenance of which the members of the 
community are concerned, It is of no materiality whether the fee of 
the street or highway is in the municipality, or whether it holds and 
controls it by lesser title. The municipality is the incorporation of 
the inhabitants of the village district, and it is their representative, 
and the trustee of their equjtable rights, In its board of trustees is 
vested, by the statute, the exclusive control and supervision of the 
streets and public grounds, and it is but a just result that, whatever 
the rights, legal or equitable, of the public therein, they should be 
enforceable at the suit of the municipality, It would be a vain grant 
of power by the statute if the interests of the public in a street or 
highway could not be prevented from destruction or impairment and 
protected by resort to the courts. In my opinion no legitimate con
sideration militates against the l'estriction of the adjacent owner's 
property r ights to such acts upon his land as will not injuriously 
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affect the public rights in the highway. Our attention is not called 
to any case in t his court which presents this precise question, and 
[ have not been able to find any; * ••. " 

See also 68 L. R. A. (O.S.) 707 ; 9 A. L. R. 1333 ; ViJiski Y. Minneapolis, 
40 Minn. 304j New York Steum Co. v. Foundation Co., 87 N . E. 765. 

From the foregoi ng we believe the g eneral rule is t hat an abutting 
property owner who, as such, has special rights in an existing highway 
must exercise s uch rights in a manner so t hat there will be no interference 
with the public use and enjoyment of the highway easement . 'Vhcl'c t he 
municipality has graded a stl'cet and the abutting prope rty owners have 
been compensated for their property by reason thereof, then it necessm'ily 
fo llows that the abutting property owners may not destroy the lateral 
support to the existing s tl'eet without s ubjecting themselves to liabi li ty for 
result ing damages, 

VI CTOR J . MICHAELSON, 
Special Ass istant Attol'l1ey General. 

South St, Puul City Attorney. 
October 23, 1953, 
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396-c 

Streets-Vl.lclltion-Abutting property owners own to center of street-
Rights of abutting l)rOperty owners upon vacation of st ree ts inures to 
village or school di s t rict if t he title owned by each is unrestricted and 
in fee simple. 

Facts 

" Along one block of streets within the Village, the Village owns 
property used fol' park purposes abutting t hat str eet on one side and 
the School District owns PI'Opet'ty used fol' school pUI'poses abutti ng 
that street on the other s ide. There arc 11 0 othCl' nbutting owners within 
that particula r block, 

"This street was created by thc or ig inal pla t of t he Village and 
it was provided that 'streets und alleys as on said plat s hown are 
dedicated to public use as such forever' in an nccompanyinl! instrument 
executed by the then owner of t he platted land," 

Ques tion 

"If the Village Council duly adopts an ordinance vacating the 
aforementioned b10ck of s tl'eet, do the Village and the School District 
us owne)'s in f ee of the abutting property each a cqui1'e good title to 
the midline of the street on their respective s ides of that street, 01' 

does the titl e to the street revert to the owner at the time of the dedi~ 
cation, its successors and assigns?" 
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Opinion 

We are not advised 8S to the nature of the title to the premises owned 
by the village and the school district which abut the street proposed to be 
vacated. In the absence of these facts we cannot express a definite answer 
to the question presented. 

The general rule will be stated with respect to the rights of an abutting 
fee owner upon a street. 

'Where a deed conveys land bounded on a street, alley, or highway the 
grantee presumptively takes to the center line thereof unless a different 
intent is clearly manifested. Thcl'C is a presumption that the owner of land 
abutting on a street is the owner of the fee in the street to the center 
line thereof, subject only to the public easement. See Dunnell's Minn. Digest, 
Section 1065, and Vol. 3, Section 4183. 

When the street or highway has been vacated the burden of the public 
easement has been discharged. Thereupon the abutting property owners, 
unless a contrary intention is shown, take to the center line of the vacated 
street or highway free from the highway easement. This principle of law 
is, in our opinion, applicable to a village 01' school district as the unrestricted 
fee owner of propel·ty which abuts a street or highway upon vacation 
thereof. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Bricelyn Village Attorney. 
June 12, 1953. 
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396-G-I6 

Streets-Vacation-Petition therefor must be signed by the owners of land 
abutting thereon-Village as owner of highway easement in street 
which intersects and forms boundary of street to be vacated is not an 
owner within meaning of M. S . .4 .• ,112.85J, as amended by L. 1953, C. 
735, Section 12. 

Facts 

A petition has been filed for vacation of a part of a village street lying 
immediately westerly of and adjoining Cypress Street. The portion of the 
street sought to be vacated is 54 feet wide and 139.96 feet long. 

The abutting owners are as follows : 

E. O. is the fee owner of the abutting 139.96 feet on the north; 

R. D. is the fee owner of the abutting 54 feet on the east; 

L. P. G. is the fee owner of the abutting 139.96 feet on the south. 

The section of the street sought to be vacated is bounded on the west by 
Cypress Street, and the village owns a highway easement therein. 
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Questions 

1. " ••• Does this mean the majority of abutting owners by 
number, regardless of the amount of property owned by them, or does 
it mean the majority of lineal feet abutting the street? In other words, 
are E. O. and L. P. G., who own the north and south 139.96 feet of this 
abutting property. a 'majority' under this section 1 If not, then" • • 
Rre one-half of the individuals, regardless of property amount owned, 
a 'majority' under t his section?" 

2. Is the village, which owns an easement in the street adjoining 
the section of the street proposed to be vacated an "abutting owner" within 
the meaning of M. S. A'J Section 412.851, as amended by L . 1953. C. 735, 
Section 12 ? 

Opinion 

1. M. S. A" Section 412.851, as amended by L. 1953, C. 735. Section 12, 
reads as follows: 

"The council may by resolution vacate any street or alley or part 
thereof on petition of a majority of the owners of land abutting on 
the street or alley or part thereof to be vacated. No such vacation shall 
be made unless it appears for the interest of the public t o do so after 
a hearing preceded by two weeks' published a nd posted notice. After 
a r esolution of vacation is adopted, the clerk shall prepare and present 
to the proper county officers a notice of completion of the proceedings 
in accordance with Section 117.19." 

The term "majority of the owners of land abutting on the street," as 
used in th is statute, means a majority of t he abutting owners of the lineal 
feet or area of property owned by them which abuts upon the street pro
posed to be vacated. 

In the instant case the pl'operty is owned by three abutting fee owners ; 
therefore it would be necessary for at least two of such owners to join 
in the petition for the p roposed vacation in order to comply with the require
ments of the statute above referred to. See State ex reI. Hossman v. Common 
Council of City of St. Paul, 98 Minn. 232, 107 N. 'V. 1129; also Tiedt v. 
Village of Argyle and others , 129 Minn. 259. 152 N. W. 412. 

2. The village, as the owner of a highway easement in Cypress Street 
which intersects and adjoins the section of the street proposed to be vacated, 
is not a n owner within the meaning of t hat term as used in the statute above 
cited. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Cambridge Village Attorney. 
July 22, 1953. 396-G-16 
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105 
Street-Vacation-The term "street" includes sidewalk, curb, and gutter

Vacation of s treet includes the roadway and sidewalk, and upon vacation 
the fee title vests in the abutting property owners. 

Facts 

The city of Wabasha operates under a home rule charter. There has 
been presented to the viJIage council a petition for vacation of a city street 
over which the council has jurisdiction. Section 108 of the village charter 
grD:nts power to the council to vacate streets. 

Question 

"Does the word 'street' include sidewalk insofar as a petition for 
vacation is concerned, so that if a street were vacated, the adjacent 
public sidewalk would a lso be included 1" 

Opinion 

Section 108 of the city charter grants exclusive power to the council 
to vacate or discontinue streets within the city by an ordinance passed by 
a five-sevenths majority vote of the council. The word "street" is not defined 
in the city charter. Under the generic t erm " street" all parts of the roadway, 
gutter, curb, and s idewalk are included. The interest of the city in a street 
is in the nature of an easement for public purposes. Within the street 
burdened with an easement the council may improve a portion thereof for 
the use of the public e ither for motor vehicles or pedestrians. A sidewalk 
is a part of the street, and when a street is vacated the owner of the 
abutting property holds the fee of the vacated street presumably to the 
center line, discharged from all easements in favor of the public. Dunnell's 
Minn. Digest, Vol. 4, Section 6623c. For a definition of the wOl'd "street" 
see Words and Phrases, Permanent Edition, Vol. 40, pp. 277-280. 

From the foregoing it necessarily follows that the specific question 
should be answered in the affirmative. 

Wabasha City Attorney. 
May 16, 1963. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

396-C-IB 

'Vater system-Extension-Payment of cost-Extension of municipally 
owned water works system may be financed by improvement warrants 
that are a secondary lien upon income from water works system in 
case where income from water works system and future extensions 
thereto are pledged to pay warrants already in existence--M. S. A., 
Ch. 476, 412.471, Law. 1963, Ch. 39B. 
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Facts 

"In 1945, the Village of South International Falls, by resolution of 
its Council, authorized issue of $66,000.00 in Water Revenue Warrants. 
said resolution having been adopted July 6, 1946. A copy of said reso
lution providing for the issuance of bonds and other terms and conditions 
of such issuance is herewith enclosed. 

"It is assumed that said issuance was pursuant to Chapter 476, 
appearing in Volume 26, of M. S. A. 

HIt also appears that at the time of t he issuance of these bonds, 
it was not contemplated that there would be a sudden increase in the 
population of said VH1agc, and probably at the time it did not appear 
that any large extensions of the water works system as covered by the 
bond issue herein referred to was contemplated. 

"Since that time, some small additions were made by the Village, 
without the necessity of any additional bond issue. However, since that 
time, a portion of the Village has considerably built up and the in
habitants of said portion of the Village have now made a request to 
the Village Council for an extension of the water works system, which 
in its nature would be very large, and which the Village at this time 
does not have funds sufficient to carryon this work, and would there
fore necessitate requiring an additional bond issue to carry out the 
proposed construction and extension of the present water works system. 

"However, serious question has arisen insofar as the Village's 
authority to extend the present system by means of a bond issue, 
due to the following provisions in the original bond issue as herein
before referred to, primarily as follows: 

uYou will note that on page three of the resolution, I have under
lined the following provision that the warrants 'will at all times, con
stitute a first lien and charge on the net revenues of said system and 
of any additions thereto' and that such language appears on the face 
of t he revenue warrants. 

''You will also note that on page four, paragraph 5.5, similar 
language appears, and therefore, it would appear that according to said 
provisions, any future extensions, however, made, and even though 
not contemplated at the time, would become part of and incorporated 
in the water system that was built and constructed from the proceeds 
of said revenue warrants, and that in effect, it is an encumbrance 
of any future additions, even though at the time, they were not contem
plated. 

uYou will also note that pursuant to said resolution, paragraph 
6.8 on page four, provides : 'That the Village will include in each of 
its annual budget and tax levies an amount sufficient fol', and appropri
ated for, payment of the hydrant charges specified in said Ordinance.' 
Referring to Ordinance 26, in paragraph 6.7 at page four, and that 
said ordinance provides for payment by the Village of Fifty and no/ 100 
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($60.00) Dollars per hydrant rental from the general fund to the 
water fund, and a180 provides that hydrant charges shall be made for 
additional hydrants that shall be added to said system." 

Question 1 

"Would a proposed large extension costing approximately-say
$26,000.00 be considered as a separate improvement, pursuant to pro
visions of 412.471?" 

Answer 

The statute now applicable to the construction and extens ion of a village 
water works system is L. 1963, C. 398. M. S. 1949, Section 412.471, was re
pealed by Section 13, Subdivision 1 of said act. "Municipality" is defined 
therein in Section 1, Subd. 2, as follows : 

"'Municipality' means any city of the second. third. or fourth 
class however organized, or any village, borough or any town con
taining platted land si tua ted wholly or partly within 26 miles of the 
city hall of a city of the first class having a population of more than 
200,000 inhabitants." 

Section 2 of said Act provides in part herein material as fol1 ows : 

"Subdivision 1. The council of a municipality shall have power 
to make the f ollowing improvements: 

• • • 
H(6) To construct, l'econstI'uct, extend and maintain water works 

systems, including mains, valves, hydrant s, service connections, wells, 
pumps, r eservoirs, tanks, treatment plants, and other appurtenances 
of a water works system, within and w ithout the corporate limits." 

Section 9 thereof provides fOI' the financing of the cost of the improve-
ments. Subd. 3 of said section provides that the obligations to pay for the 
cost of the improvements shall be issued in accordance with the provisions 
of M. S., C. 476. An election is r equired fo r the issuance of the bonds if 
less than 20 per cent of the cost is t o be assessed against t he benefited 
property. Subd. 2 of said section provides that the obligations are to be 
called improvement bonds if the full fai th, credit and taxing power of 
the village is to be pledged for their payment. If not, the obligations are 
to be called improvement warrants. Subd. 4 thereof provides f or the estab
lishment of a separate f und for each improvement. 

It is our opinion that the proposed extension of the city water works 
system of the village should be considered as a separate improvement under 
the provisions of L. 1963, C. 398. 

Question 2 

"Is the prOVISIon appearing on the face of the bond a nd in para
graph 6.6, page four in said resolution herein submit ted to you, properly 
within the authority of the Council, and would the Council have author-
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ity to encumber future additions to the water works system constructed 
out of the proceeds of said revenue warrants, even though at the time, 
no extensive additions were contemplated 1" 

Answer 

In Struble v. Nelson, 217 Minn. 610, 15 N. W. (2d) 101, our Supreme 
Court said: 

UThe weight of authority supports the view that no general obli
gation or debt is incurred by a municipality by agreeing to pay for an 
addition or improvement to a utility plant already owned by it out 
of the income or revenue to be derived from the operation of the plant 
with the addition or improvement. * •• (Citing cases). Such a n obli
gation does not create a lien or chal'ge upon the water works system. 
It pledges income or r evenue to be dedved from the utility by the 
municipality in its proprietary capacity .••• I) 

Thus, our Supreme Court has r ecognized the right of a municipality to 
pledge revenue from a utility to pay for the cost thereof. 

In Reed v. City of Anoka, 85 Minn. 294, 88 N. W. 981, our Supreme 
Court said in the syllabus : 

44Entering into such contracts and granting a franchise to indi
viduals do not involve an exercise on the part of the municipality of 
its legislative or governmental functions, as respects the rates and 
charges to be paid the grantees for a performance of the contracts, 
or otherwise, but only its proprietary or business powerSj and the rules 
and principles of law applicable to contracts and transactions between 
individuals apply thereto." 

Since a private utility has the authority to pledge income from future 
extensions of its plant for the payment of existing obligations, it follows 
that a municipality owning a public utility may do likewise. 

Therefore, the provis ion in the resolution extending the lien of the 
revenue warrant to additions of the water works system is valid. 

Question 3 

"Are the revenue wanants originally issued pursuant to the reso
lution of July 6, 1945, confined to the water works system as constructed 
from the proceeds thereof, and not to any large extension that may be 
made in the future, and would any attempt to encumber any such future 
large extension be Ultra Vires, there apparently being no specific 
statutory power given to the Council to so do 1" 

Question 4 

uAssuming that proper bookkeeping system would be set up and 
an accurate record kept of the original water works system and the 
extension as contemplated, and a separate sinking fund for the revenues 
forming said extension to be set up and maintained for the liquidation 
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of revenue warrants, proceeds from which were used to construct said 
extension, would the revenue warrants so issued be a firs t lien on such 
extension, and the lien of the revenue warrants of the original system 
would be confined solely to the system as originally constructed, and 
would not include the large extension as contemplated, even though 
said extension would be dependent on and connected to the original 
water works system?" 

Question 5 

" Ii the proposed large extension to be financed by revenue war
rants were constructed and separate funds maintained to liquidate 
said warrants as distinguished and excepted from original water works 
system, and assuming that t here would be hydrants installed as part 
of the Jarge extension, would the Village be obligated to pay t he hydrant 
rental on that portion of the extension as provided by the resolution, 
and t he charges made in Ordinance 25 to which said resolution r ef ers 1" 

Answer 

The lien of t he warrants now outstanding would include t he fees paid 
by the village on account of the hydrants instalJed as part of t he proposed 
extension. 

There is no prohibition against issuing warrants which would be a 
secondary lien upon the income from the water works system including the 
proposed extension. In such case, the warrants now outstanding would 
remain a first lien thereon. 

You may, of course, find it advisable to pledge the fu l1 faith, credit 
and taxing power of the village for the payment of the cost of the water 
works system extension. This would necessitate a bond election. 

IRVI NG M. FRISCH, 
Special Assistant Attorney General. 

Attorney for Village of South International Falls. 
September 4, 1953. 
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624-D-ll 

Assessor-Compensation-Deputy-Towns-Deputy assessor may be ap
pointed by town assessor with approval of county auditor, 1\'1. S., 273.06-
Compensation of town assessor limited by 1\1. S. A. (CAPP) 367.05, 
Subd. 1, fiS a mended by L. 1951, C. 345-Vacancy in office of town 
assessor to be filled by county board, Section 367.03-\Vhen not so filled 
auditor may a ppoint assessor, Sec:;:tion 367.04. 
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Facts 

"Our township consists of" having a valuation of $2,000,000.00 with 
the population of less than 10,000. The county having a population of 
33,000 and less than 35,000 with a valuation of over $20,000,000.00. Due 
to the fact that the Village of Grand Rapids is situated in the township, 
the job of assessor is such that he cannot complete his work within 
ninety (90) days nor can he perform the services required for the com
pensation set forth by law." 

Reference is made to M. S. A. (CAPP) 367.05, Subd. I, and there i. 
submitted these 

Questions 

1. "What is the maximum compensation which may be paid to the 
town a ssessor? 

2. "Can as many deputies as necessary be hired and be paid Six 
Dollars ($6.00) per day plus Fifty per cent (50% ) or the sum of Nine 
Dollars ($9.00) per day? 

3. HCan the Town Board dis regard the per diem payment and 
pay our assessor on the basis of an annual salary which would compen
sate him adequately for the work he is doing? 

4. "At the end of the ninety (90) day pel"iod can our assessor be 
employed as a deputy clerk but perform services 8S an assessor in order 
to finish his assessing and be paid an adequate salary to compensate 
him for such work? 

5. "Should our assessor have only half of his work done at the 
end of ninety (90) days; turn his books in and refuse to continue, and 
if so what would the township board do in order to complete the 
assessing? " 

Opinion 

Each of these questions will be considered and answered in the order 
above stated. 

1. The compensation of the town assessor for the town of Grand 
Rapids is p~escribed by M. S. A. 367.06, Subd. I, as amended by L. 1961, 
C. 345. The maximum compensation which may be paid thereunder is $8.00 
per day not exceeding 90 days in one year when authorized by the annual 
town meeting. The law prior to the 1951 amendment was construed by the 
attorney general in an opinion dated July 13, 1949, rue 12-C-1. 

2. M. S. A. 273.06 authorizes the town assessor to appoint a deputy. 
Such deputy, after giving a bond and taking the required oath, shall perform, 
under the direction of the assessor, the duties imposed upon the assessor. 
This statute appears in the same form and language in Revised Laws 1905, 
Section 806. Construing this statute it was held that the power to appoint 
was limited to one deputy. Opinion of Attorney General dated May 5, 1928, 
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file 12-E. This opinion has never been revised, and we think that it is con
tro1ling upon the question here considered. The statute, Section 273.06, 
contains no provision as to the amount of compensation which may be 
paid to a deputy assessor. It has been held in a previous opinion of the 
attorney general dated May 21, 1928, that the compensation to be paid to 
an assistant or deputy assessor may not exceed the amount of compensation 
which might be paid to the town assessor. It is our opinion that the compen
sation of such deputy may not exceed the amount which may be paid to the 
town assessor under Ch. 345, supra. 

3. We answer this question in the negative. An analogous 
was before .our court in the case of Jerome v. Burns, 202 Minn. 
N. W. 237. The second paragraph of the syllabus reads as follows: 

question 
485, 279 , 

"Where an officer performs duties imposed by law he is entitled 
to the compensation therefor fixed by law and no other. He is not en
titled to extra compensation for services performed in the line of his 
official duty. The fact that the salary or compensation may be recognized 
as inadequate remuneration for the services exacted and actually per
formed does not change the rule. And the pl'inciple is the same although 
his duties are greatly increased. Courts recognize necessity of pro
tecting public funds, and will usually enforce the rule against per
mitting extra compensation either directly or indirectly." 

4. We answer this question in the negative. The conclusions reached 
in our answer to the previous quest ion are controlling upon this question. 

6. The duties of the assessor are by statute required t o be performed 
during the months of April, May, and June of each year. Section 273.08. In 
the event that the assessor resigns and vacates his office the power to 
appoint his successor is vested in the town board. Section 367.03 . In the 
event that the town boal'd fails to fill the vacancy in such office the auditor 
is authorized to do so. Sec tion 367.04. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Attorneys for Town of Grand Rapids. 
March· 25, 1953. 
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12-E 

Assessor-Deputy-Compensation-ViIlage deputy assessor appointed pur
suant to M. S. A. 273.06-Compensation to be determined by M. S. A. 
412.131. 

Questions 

14Assuming the appointment of a deputy by a village assessor, with 
the approbation of the county auditor, pursuant to M. S. A. 273.06, and 
further assuming that the village has fixed no specific compensation for 
either the assessor or his deputy, then 
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"1. Does the village have a general obligation to compensate the 
deputy for the services rendered by him in the performance of his 
duties? 

"2. If so, is the deputy entitled to the same basis of compensa
tion 8S the assessor pursuant to M. S. A. 412.131? 

"3. May the village, while fixing no compensation for the assessor 
and leaving him subject to the provis ions of M. S. A. 412.131 as to 
his compensation, at the same time fix a lump-sum compensation for 
the deputy of not less than $100.00 per year? 

"4. May the village fix the compensation of the deputy at a lump 
sum of less than $100.00 per year, or at a per diem of less than $6.00 
per day?" 

Opinion 

Before considering each of these questions in the order above stated 
we shall direct attention to certain controlling statutes. 

M. S. A. (CAPP) 412.131 in part provides: 

/lAny assessor may appoint a deputy assessor as provided in 
Minnesota Statutes, Section 273.06. The assessor may be compensated 
on a full-time or part-time basis at the option of the council but his 
compensation shall be not less than $100 in anyone year, if fixed 
in a lump sum, or $6 per day, if fixed on a per diem basis. If his com
pensation is not fixed by the council the assessor shall be entitled to 
compensation at the rate of $6 per day for each day's service necessarily 
rendered, not exceeding 90 days." 

Section 273.06 reads as follows: 

UAny assessor who deems it necessary to enable him to complete 
the listing and valuation of the property of his town or district within 
the time prescribed, with the approbation of the county auditor, may 
appoint a well-qualified citizen of his town or district to act as his 
assistant or deputy, and may assign to him such portion of his district 
as he thinks proper. Each assistant so appointed, after giving bond 
and taking the required oath, shall periorm, under the direction of 
the assessor, all the duties imposed upon assessors by this chapter." 

1. The compensation of the village assessor is prescribed in Section 
412.131, suprn. According to this statute the assessor may be compensated 
on a full-time or part-time basis at the option of the council within the 
limitations prescribed in this s tatute. 

2. It is assumed that the deputy has been appointed pursuant to 
Section 273.06, and has given a bond and taken the oath ns therein required. 
This statute does not provide for any compensation for a deputy assessor 
appointed by virtue thereof. The compensation of such deputy may be 
fixed by the village council by authority of M. S. A. (CAPP) Section 
412.111, which in part provides: 
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" The council may prescribe the du ties and fix the compensation of 
all officer s, both appointive and elective, employees, and agents, when 
not otherwise prescribed by law." 

In the instant case, there being no law which prescribes the compensa
tion of the deputy, it rests with t he discretion of the council to prescribe 
the compensation of such deputy assessor. 

3. As previously pointed out, the compensation of the assessor is to 
be determined by the provisions of Section 412.131, and such compensation 
is not affected by the compensation which may be provided f or the deputy. 
Our answer to t he previous quest ion disposes of the salary of the deputy 
assessor. 

4. We believe that our answer to the second question likewise disposes 
of this question. It will be noted that under the provisions of Section 412.111 
the matter of fi xing the compensation for t he deputy assessor rests with 
the city council for the reason t hat compensation of the deputy assessor 
is not otherwise fixed by law. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

St. Paul Park Village Attorney. 
March 31, 1963. 12-E 

109 
Assessor-Expenses-Mileage-Tax meeting-County officers attending 

annual tax meeting at St. Paul - Expenses and mileage - M. S. A. 
Section 273.071, Subd. 7, and Sections 350.11, 384.06. 

Question 

What amount of mileage may be a llowed the county auditor and county 
treasurer for attending meetings caIled by the commissioner of taxation? 

Opinion 

M. S. A., Section 384.06, provides in substance that the county board 
shall audit and allow verified claims of the county auditor and county 
treasul'er for actual and necessary expenses incurred and paid in attending 
any meeting called by the commissioner of taxation to confer in regard 
to assessments and taxation. The amount of mileage which m ay be paid to 
these officers is controlled by the provisions of M. S. A. (CAPP) Section 
350.11, being L. 1951, C. 641. See opinion dated March 12, 1941, No. 194, 
1942 Report. 
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As bearing upon the reimbursement to other officers in connection with 
expenses and mileage incurred in attending tax meetings, your attention 
i. directed to M. S. A. (CAPP) Section 273.071, Subd. 7. 

VICTOR J . MICHAELSON, 

Mahnomen County Attorney. 
March 27, 1963. 

110 

Special Assistant Attorney General. 

12-D 

County attorney-Clerk hire-Payment should be made directly to employee, 
not to county attorney-M. S. A., Section 388.105. 

Facts 

"My office works under an arrangement with the county whereby 
the county pays something less than half of my clerk hire (one em
ployee) nnd I pay the difference. 

'IThe employee does not qualify for the public employees' retire
ment and in order that she may benefit to the full amount of her salary 
under the Social Security Act I would prefer to have the county pay me 
directly for the clerk's hire and then I would pay my employee her full 
salary, deducting from the whole amount for F. 1. C. A. taxes instead 
of deducting as I now do for F. 1. C. A. taxes on only that portion of 
her salary which is paid by me directly." 

Question 

"May the county make a direct payment to the County Attorneys 
office for clerk hire, leaving the County Attorney to see to the appli
cation of the money 80 received? " 

Opinion 

M. S. A., Section 388.105, authorizes the county board to make a n 
annual appropriation not exceeding $1,800 to be used for providing clerk 
hire for the county attorney. Such appropriation is made for the benefit 
of the clerk or secretary employed by the county attorney. The amount to 
be paid by the county is determined by the county board. 

No provision is made in this statute, nor are we aware of any other 
statute, which authorizes a county to pay the amount appropriated for clerk 
hire directly to the county attorney, and the county attorney thereafter 
could pay the same to his clerk ot' secretary. Absence of such statutory 
authority requires a negative answer to the question submitted. 
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A case of interest, although not directly in point, is Wallace v. Board 
of County Commissioners of Douglas County. 227 Minn. 212, 35 N. W. 
(2d) 343. 

VICTOR J. MICHAELSON, 

Hubbard County AttoI'oey. 
December 16, 1953. 
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Special Assistant Attorney General. 

121-A-4 

Register of deeds-Recording-Certificate--Eminent domain-Final certifi
cate-'Vhen certified by county auditor and recorded with register of 
deeds, notice prescribed by 117.19 has been complied with - Instru
ment conveying interest in land w a municipality, which has been 
certified to by county auditor and recorded with register of deeds. 
satisfies the requirements of 117.19-M. S. A. 117.20 (4). 

Facts 

Ult appears that the Registrar of Titles of Hennepin County has 
recently had brought to his attention Section 117.19, M. S. A., which 
provides that when a village has taken or acquired by condemnation 
proceedings or dedication any land or any easement for certain pUblic 
purposes, a notice in writing of the completion of every such condemna
tion proceeding and every such dedication shall be filed for record with 
the Register of Deeds. 

lIThe Registrar of Titles is now raising the question as to whether 
under this statute a village may properly file a deed conveying an 
easement or dedicating a street unless the notice prescribed by this 
statute is first filed. Although he has recently accepted two such deeds 
conveying s treet easements to the Village of St. Louis Park, he did 
so reluctantly. indicating that he might not do so in the future." 

Comments 

"It appears to me that the intent of this' statute is to provide a 
means of making a record in the office of the Register of Deeds of any 
dedication which would not otherwise appear of record, such as a 
statutory dedication by user. The preparation and recording of the 
notice contemplated by this statute, where a deed is recorded, seems 
an unnecessary waste of public funds and not within the intent of the 
statute. 

tiThe application of this statute to condemnation proceedings abo 
raises a problem since Section 117.20, as amended by Chapter 312, Laws 
of 1947, provided for the filing with the Register of Deeds of a certifi-
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cate of completion of condemnation proceedings. Subsection 4 of Section 
117.20 as so amended, as published in the Supplement to M. S. A., 
states that the notice of filing provided for in Section 117.09 shall be 
dispensed with. Since no such notice is provided for in Section 117.09, 
I a ssume that we are justified in concluding that this is an enor and 
that the reference is to Section 117.19. In any event the recording at 
both the certificate and notice would be an absurd duplication. Since 
Section 117.19 appears to be directory, it would appear to us that we 
nre entitled to r ecord such a certificate as well a s such a ' deed with the 
Registrar of Titles when accompanied by the proper title certificate, 
without also r ecording the notice specified in Section 117.19." 

Questions 

1. When a final certificate as provided for in M. S. A. (CAPP) Section 
117.20 (4), has been certified and entered in the transfer record by the county 
auditor and thereafter recorded in the office of the register of deeds, is it 
necessary to prepare and file the notice prescribed by Section 117.19? 

2. When an instrument conveying an interest in lands to a municipality 
for a public purpose has been certified to and entered in the transfer record 
by the county auditor and thereafter recorded in the office of the register 
of deeds, is it necessary to also prepare and file the notice prescribed by 
Section 117.19? 

Opinion 

For the reasons hereinafter stated we answer each of the questions 
in the negative. 

M . S. A . (CAPP) Section 117.20 (4), reads as follows : 

"(4) The notice of filing of r eport provided for in Section 117.09 
shall be dispensed with; as shall also the final decree provided for in 
Section 117.17, provided the attorney for the petitioner make a certifi
cate describing the land taken and the purpose or purposes for which 
taken, and reciting the fact of payment of all awards or judgments 
in relation thereto, which certificate upon approval thereof by the court 
shall establish the rights of the petitioner in the lands taken and shall 
be filed with the clerk and a certified copy thereof filed for record 
with the register of deeds; which r ecord shall be notice to all parties 
of the title of the state or its a gency or poli tical subdivision to the 

lands therein described;". 

Sections 117.09 and 117.17 therein recited constitute Sections 6545 and 6553, 
respectively, of G. S. 1923. 

The notice provided for in Section 117.19, befol'e t he amendment by 
Laws 1941 , C. 252, constituted Section 6555, G. S. 1923. By the amendment, 
C. 252, the state of Minnesota or any county or town were included, and 
this statute was made applicable to lands dedicated for public purposes 
therein specified. The amendment contains in part this specific provision: 
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"Provided that such notice shall first be presented to the county 
auditor who shall enter the same in his transfer records and shall 
note upon the instrument, over his official signature, the words 'entered 
in the transfer record'." 

The object and purpose of this statute is to provide the course of procedure 
so that a notice of a transaction affecting the title to real estate may be 
prepared a s therein prescribed and presented to the county auditor for 
certification that the same has been "entered in the transfer record" and 
thereaftel' recorded in the office of the register of deeds. 

In cases where an interes t in real estate is conveyed to a municipality 
by a }'ecordable ins trument and such instrument is ])1'csented to the county 
auditor for endorsement and entry upon the transfer r ecord , and thereafter 
recorded in the office of the register of deeds, there should be no necessity 
for ruing a notice as provided for by Section 117.19, supra. 

It appears obvious that in a case where lands or an interest therein 
have been acquired by condemnation proceedings and a final cer tificate made 
in accord with t he provisions of Section 117.20 (4), and such certificate 
is certified to by the county auditor and entel'ed upon the transfer r ecord 
and thereufter recorded in the office of t he register of deeds, the object 
and purpose of the notice provided for in Section 117.19 have been satis fied. 
In these circumstances t here would be no need or necessity for filing such a 
notice. 

The last sentence of Seclion 117.19 reads ns follows: 

"Any failure to file this notice shan not invalidate or make void 
any such condemnation proceeding for the vacation or abandonment 
of any public street, road, highway, park, or public grounds, or any 
portion thereof ," 

In our opinion the provisions of this statute are to be construed as 
being directory and not mandatory, 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Attorney for Villuge of St. Louis Park. 
April B, 1953. 
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B17-F 
373-B-17-C 

Regis ter of deeds-Recording-Conditional sates contrncts-Counties con· 
taining n city of the first class-Place of filing of conditional sales con~ 
tracts, chattel mortgages, assignments and releases thereof, bills of 
8.1e-M. S. A. 511.04, 511.18,511 .20, 511.26. 

Statement 

"Our interpretution of the law is that Section (4) makes it manda
tory that all conditional sales contracts involving property located 
within the county shall be filed in the office of the register of deeds. 
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In other words, our intupretation is that conditional sales contracts, 
assignments thereof, releases and satisfactions thereof involving prop
erty within the county are to be filed with t he register of deeds office, 
whereas chattel mortgages, bills of sa le or other instruments evi
dencing a lien on personal property and assignments, l'cleases and 
satisfactions thereof are to be filed with the register of deeds, if the 
property involved in such instruments is located within the county but 
outside the city limi ts, but in the event the property involved in such 
instruments is within the city limits then such instruments must be 
filed with the city clerk." 

Question 

Where is the proper place for the filing of bills of sale, chattel mort
gages, assignments, releases, and satisfactions thereof, and conditional sales 
contracts? 

Opinion 

The statutes which pertain to the filing of the instruments above 
referred to, and where the situs of the property involved is in a county 
containing a city of the first class, are in conflict and confus ion. See M. 
L. R. Vol. 36, pp. 77-82. The question here considered has never been passed 
upon by this office. Neither has the court had before it for decision this 
'specific question. Ther e are decisions of the court, to which reference will 
be made, that point out the course to be followed nnd which give support 
to the conclusions hereinafter stated. 

M. M. S. 1927, Section 8346, coded as M. S. A., Section 511.04, has 
its origin in L . 1860, C. 33. This statute prescribes the place where chattel 
mortgages should be filed . 'fwo factors control as to the proper plnce for 
filing such instruments. See In re Haskvilz, 104 Fed. Supp. 173, p. 175. 

In 1913 the legislature, by the enactment of L. 1913, C. 143, provided 
t ha t chattel mortgages nnd other instruments therein specified should 
be thereafter filed with the register of deeds. By this act the legislature 
prohibited the filing of these instruments with the city clerk or a vi llage 
recOl'der after Jul y 1, 1913. Under Section 6 of this act every municipal 
clerk and recorder was required to deliver the instruments therein specified 
and in his custody to the proper register of deeds who would thereafter 
be the custodian of such records. Cities of the first class were excepted 
from the provisions of this act (Section 9). Section 10 of the act contains 
a clause repealing all inconsistent acts. 

Part of Section 511.20 has its origin in L. 1916, C. 364, printed as 
M. M. S. 1927, Section 8364. Section 7 of this act reads ns follows: 

4IThis nct shall not apply to cities of the first class, nor to counties 
wherein the salary of the register of deeds is fixed by special law." 

By this express language cities of t he first class are excepted from the 
provisions of the act. This section is now coded as M. S. A., Section 511.26. 
Section 8 of said C. 364 repeals all inconsistent acts. 
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Section 1 of said C. 364 was amended by L. 1917, C. 158, which amend
ment is a s follows : 

"Any bill of sale, instrument evidencing a lien on or reserving 
title to personal property in satisfactions of liens on persona l property. 
shall be filed wi th the Register of Deeds in the county in which said 
personal property is s ituate." 

and is printed us M. M. S. 1927, Section 8364. The last amendment to 
Section 8364 was by L. 1935, C. 169, which is now coded as M. S. A" Sec
tion 511.20 (I) (2) (3) and (4 ). The 1935 amendment added paragraphs 
(2) (3) and (4) to M. M. S. 1927, Section 8364, which Sect ion 8364 now 
constitutes M. S. A" Section 511.20 (1) . 

By vi rtue of paragraphs (2) and (3 ) thereof, the instruments therein 
specified arc required to be filed with the city clel'k of e VCl'y city of the 
first class where t he situs of the property involved or affected by such 
instrument is within a city of the firs t c1ass. Where the s itus of such 
propert.y is within a county containing a city of the first class but outside 
of such city, then such instrument should be filed with the register of deeds . 
Section 511.20 (4) reads as follows : 

w!'he provisions of paragraphs (2) and (3) shall not apply to 
conditiona l sales contracts." 

In view of this provis ion it is necessary to refer to Section 611 .18, Sub
divis ion 1, which prescribes that conditional sales contracts are to he 
filed in the same place as a chattel mortgage. 

It necessarily follows that Section 511 .20, paragraphs (2) and (3 ) are 
applicable and controll ing a s to the proper place for filing conditional sales 
contracts, and the instruments specifical1y enumerated in said paragraph 
(2). In other words, whenever t he sit us of t he proper ty involved 01' affected 
by a conditional sules contract is situated within a city of the firs t class 
the condi tional sales contract should be filed with the city c1erk. Whenever 
the s itus of such property is outside of a cit.y of the first class but within 
a county conta ining the sa me, then the conditional sa les contract should 
be fi led with the register of deeds. See ]n re Haskvitz, supra; Snyder Auto
motive, lnc. v. Boyle, 162 Minn. 261, 202 N. 'V. 481; Good v. Brown, 175 
Minn. 354, 221 N. W. 239; Miller Motor Co. v. Jaax, 193 Minn. 85, 257 N. W. 
653; Lawin v. Pel)e, 23 1 Minn. 561, 43 N .. \V. (2) 804. 

Wha t hns been heretofore sta ted di sposes of that phase of the question 
cons ic;lered in so far as conditional sales contracts, chattel mortgages, and 
assignments a nd releases thereof, arc concerned, and leaves for dispos ition 
the question as to the proper place for filing bills of sale. 

Information received from t he office of t he regis ter of deeds of the three 
counties containing a city of the first class indicates that there is not a 
uniformity of practice with t'espect to the place where bills of sale are fi led. 
The law is no t clea r upon th is subject. 'Ve have not fo und aJlY decisions 
which are particulal'ly helpful. We are advised that very few bills of sale 

. are filed. Title to personal property usually passes by delivery thereof. In 
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transactions which involve the sale of motor vehicles the transfer of title 
thereto is evidenced by a certificate issued by the secretary of state. \Vhen 
cash sales are made of other species of personal property. such as radios, 
television sets, and other heavy articles such as washing machines and 
refrigerators, in most instances no bill of sale is given, and, if given, the 
same is seldom filed. 

We believe that a construction of the PI'OVI Slons of Section 511.20 (1) 
dealing with bills of sale justifies the conc1usion heretofore expressed with 
respect to chattel mortgages and conditional sales contracts, i. C. , whenever 
the situs of the property is within a city of the first class then the bill 
of sale should be fi led with the city clerk, and whenever the situs of the 
property is outside of a city of the first class then the bill of sale should 
be filed with the register of deeds of the county wherein the property is 
situated. 

Ramsey County Attorney_ 
May 7, 1953. 
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VICTOR J . MICHAELSON, 
Special Ass istant Attorney General. 

373-B-6 

Register of deeds-Recording-Federal tax Hens and duration thereof dis
cussed-M. S. 1949, Section 272.48, as amended by L. 1953, C. 488, Sec
tion 1. 

Facts 

"The Register of Deeds' OffIce of Brown County, Minnesota, has 
asked that we make the following inquiry concerning Federal liens 
filed in the Register of Deeds' office: 

• • • 
"The Register of Deeds advises that some of them are for income 

tax, some for liquor tax and some for revenue tax." 

Questions 

" 1. How far back must they be checked 1 
"2. Are all Federal tax liens to be considered the same 1" 

Opinion 

Ordinarily, we do not deem it advisable to answer l'equests for opinions 
of the general nature of your request, but rather we require requests to 
present a specific question. In an effort to be helpful to you, we have 
researched the broad field of your questions. However, it must be understood 
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that there may be other lien provisions in the federal laws not apparent 
in our search. Therefore, the following information is submitted in answer 
to your ques tions. 

Income tax liens and esta te tax liens are treated sepa rately from other 
revenue liens of t he f ederal government. Generally, with those two excep
tions, the governing code provisions are 26 U. S. C. A. 3671 and 26 U. S. C. A. 
3672: 

"Section 3671 . Period of Lien. Unless another date is specifically 
fixed by law. the lien shall arise at the time the assessment list was 
received by the collector and shall continue until the liability for such 
amount is satisfied or becomes unenforceable by reason of lapse of 
time. 53 Stat. 449. 

"Section 3672. Validity against mortgagees, pledgees, purchasers, 
and judgment creditors. 

"(a) InvaHdity of lien without notice. Such lien shall not be 
valid as against any mortgagee, pledgee, purchaser, or judgment 
creditor until notice thereof has been filed by the collector-

"(1) Under State or Territoria l laws. In the office in which the 
filing of such notice is authorized by the law of the State or Territory 
in which the property subject to the lien is situated, whenever the 
State or Territory has by law authorized the filing of such notice in 
an office within the State or Territory; or" 

M. S. 1949, Section 272.48, as amended by L. 1953, C. 488, Section I, is a 
Minnesota statute enacted a s a result of this code provis ion : 

"The fil ing and recording in the office of the register of deeds, or 
together with a written statement containing a description of each 
parcel of land upon which the lien is claimed and a proper reference 
to the certificate or certificates of title to such land, in the office of the 
registrar of titl es, of any county in this state of notices of l iens for 
taxes due the United States and discharges and releases of such liens 
is hereby authori zed." 

Commerce Clearing House explains the operation of the federal tax 
liens in this manner: 

"1765B.01. How lien aUaches-After a tax has been assessed, 
the nmount of tax constitutes a lien in favor of the United States until 
payment, on all the personal and r eal property of the tax delinquent. 
Once recorded, such a lien takes priority over subsequent mortgages, 
pledges, purchases or judgments, except as to securities such as stocks 
and bonds which were mortgaged, pledged or purchased without knowl
edge of existence of the lien 

liThe lien arises at the time the a ssessment list is received by the 
District Director. It continues until the liability for the tax either 
is satisfied or becomes unenfol'ceable because of lapse of time." 
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26 U. S. C. A. 3312 gives the general period of limitation upon assess~ 
rnent and collection : 

1/3312. Except in the case of income, war-profits, excess-profits, 
estate, and gift taxes, and except as otherwise provided in Section 1635 
with respect to employment taxes under subchapters A and D of 
Chapter 9-

• • • 
H (d) Collection after assessment. Where the assessment of any 

tax imposed by this title has been within the statutory period of limi
tations properly applicable thereto, such tax may be collected by 
distraint or by a proceeding in court, but only if begun-

"(1) Within s ix yeal'S after the a ssessment of the tax, or 

"(2) Prior to the expiration of any period for collection agreed 
upon in writing by the Commissioner and the taxpayel· ... 

Similar provis ions appea l' f ol' the income tax in 26 U. S. C. A. Section 
27G (c): 

"Collection after a ssessment. ·Where the assessment of any income 
tax imposed by t his chapter has been made within the period of limi
tation properly applicable thereto, such tax may be collected by distraint 
or by a proceeding in court, but only if begun (1) within six years 
after the assessment of the tax, or (2) prior to t he expiration of any 
period for collection agreed upon in writing by the Commissioner and 
the taxpayer before the expiration of such six-year period. The period 
so agreed upon may be extended by subsequent agreements in writing 
made before the expiration of the period previously agreed upon." 
And, for the estate and gift tax in 26 U. S. C. A. 874B. 

No statute has been found requiring the filing of extensions of limitation 
periods between the government and taxpayers. Consequently, the tax 
lien mus t be investigated not only in reference to t he st atute under which it 
arises, which is ordinar ily in duration six years from the date of assessment, 
but also investigat.ion must be made as to the existence of any extension 
agreements. 

Brown County Attorney. 
March 5, 1954. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

373-B-ll 
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114 
Register of deeds-Recording-Mortgage registry tax-Quitc1a im deed and 

assignments of s heriff's certificates of foreclosure given as security for 
a debt construed to be mortgage-Payment of mortgage reg istry tax 
required-Section 287.05-Current real estate tax need not be paid as a 
prerequisite to recording thereof-Section 272.12. 

Facts 

A deed dated April 15, 1952, was a few days ago presented to the 
register of deeds of Frecborn County for l'ccording. This deed was executed 
on Minnesota uniform deed form No. 27, being quitclaim deed from indi
vidual to individual. Such deed was properly executed by the grantor. In 
the space provided for stating the consideration there appears the following: 
"Security for indebtedness owing". Following the desc}'iption of the premises 
in such ins trument appears the following: 

"The purpose of this quit claim deed is to assign to the grantee the 
right, title and interest of the grantor in and to the Sheriff's certifica te 
and foreclosure r ecord da ted Jan u3I'Y 18, 1952, and recorded in the 
office of the Register of Deeds of Freeborn County, Minnesota, on 
J anuary 18, 1952, at 3:30 P .M., at Book 83 of Deeds, page 109. The 
grantor he rein is indebted to the grantee and this deed and a ss ignment 
is executed and delivcred f or security purposes." 

The instrument does not express the amount of the debt. The grantee 
presented the deed for recording and tendered to the register of deeds the 
sum of $4.50 in payment of a mortgage registry tax on $3,000, together 
with $2.25 as thc fee for }'ecording a mortgage. The 1952 taxes due and 
payable in 1953 have not been paid on the premises involved. The period 
of redemption from the mortgage foreclosure sale above referred to expired 
one year from J anllary 18, 1052. The purchaser and the person to whom 
the sheriff's certificate of f oreclosure was issued is the same and identical 
person who executed the instrument involved, Hnd the only interest of this 
party in the premises at . the time of the execution nnd delivery of such 
ins trument wns by virtue of the mortgage foreclosure certificate. 

Ques tions 

"(1) Is paymcnt of the 1952 l'ca l estate taxes due and payable in 
1953 a condition precedent to recording of this instrument under Section 
272.12, M. S. A.? 

"(2) I s this instrument subject to payment of a mortgage registry 
tax under the provis ions of Chapter 287. M. S . A. ? .. 

Opinion 

These questions will be considered together. 

The answer to each question involved depends upon whether the instru
ment dated April 15, 1952. is in effect an equitab1e mortgage or an instru-
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ment conveying land. If such instrument is a mortgage, then the same is 
subject to the payment of n mortgage r egistry tax, and the payment of the 
current real estate taxes is not necessary in order that such instrument 
may be recorded. If, however, such instrument is in legal effect a conveyance 
of land, then the current taxes must be paid before the same may be re
corded. M. S. A. 272.1 2. 

The sheriff's mortgage foreclosul'e cCl·tificate could have been recorded 
without the payment of the l'ca l estate taxes. Section 272.12, supra. An 
assignment thereof could also be recorded without the payment of such 
taxes. This certificate is not an inte rest in real property. It is personal 
property-a lien on real property. See Dunnell's Minn. Digest, Vol. 4, Sec
tion 6364. 

The instrument involved, although dated April 15, 1952, was not pre
sented to the register of deeds foz' r ecording until the period of r edemption 
had expired. There having been no redemption the f ee ti tle to the premises 
described in the certificate and in the instrument involved passed to t he 
purchaser 01' his assignee. See Section 6304, supra. 

The intent and purpose for which the instrument was given appears 
from the express language stated therein, and as above quoted. Although 
the same is in form a quitclaim deed, nevertheless the in tention of the parties 
and the purpose for which it was given are controlling. 

In Dunnell's Minn. Digest, Vol. 4, Sect ion 6150, it is stated: 

" In equity, when the r eal nature of a transaction between the 
parties is confessedly that of a loan, advanced upon the security of 
realty granted to the party making the loan, whatever the form of 
the instrument of conveyance taken as the security, it is treated as 
a mortgage. The court wi11100k through the form to t he actual character 
of the transaction, An equitabl e mortgage may be in the form of an 
absolute deed .• •• The rights and obligations of the parties under 
an equitable mortgage are the same as under a legal mortgage, except 
that an equitable mortgage can only be foreclosed by action," 

See also Section 6164. 

A moz'tgage is defined in Section 287.01 , Subd. 3, as follows: 

"The word 'mortgage' means any instrument crea ting 01' evidencing 
a lien of any kind on such property. given 01' taken as security for a 
debt, notwithstanding such debt may also be secured in part by a lien 
upon personalty." 

Failure in the instant case to express the amount of the indebtedness as 
prescribed in Section 287.03 would not destroy the vita lity of the instrument 
as an equitable mortgage. See cases cited under Section 287.03, supra. 

The instrument containing the express language that the same was 
given as "Security for indebtedness owing", together with the purpose for 
which such instrument was given, as appears from the express language 
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contained therein, is in legal effect an equitable mortgage and not an instru
ment conveying land. Consequently, the rule that a mortgage which is once 
a mortgage is always a mortgage is applicable. See Dunnell's Minn. Digest, 
Vol. 4, Section 6146, a nd cases cited. 

From the foregoing we reach the conclusion, and it is OUf opinion, that 
the instrument involved is in legal effect an equitable mortgage and may 
be recorded without payment of the 1952 r eal estate tax. This instrument, 
being un equitable mortgage, is subject to the payment of a mortgage 
registry tax a s prescribed in Section 287.05. 

VICTOR J. MICHAELSON, 

Freeborn County Attorney. 
June 25, 1953 . 
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Special Assistant Attorney General. 

373-B-17-d 

Register of deeds-Recording-Plats-L. 1951, C. 638, coded as Sections 
272.191 to 272.196. require that a certified copy of coded parcel or trad 
of la nd be recorded in the office of the register of deeds-Seetion 
272.196-Recording fees should be paid by county. 

Questions 

1. When a pUl'cel of land has been coded a s provided for in C. 638, 
supra, should a certified copy thereof be r ecorded or filed in the office of the 
register of deeds? 

2. Fl'om whom should the reg ister of deeds collect his fee for recording 
or fiJing the same? 

Opinion 

Both of these questions may be conveniently answered together. 
L. 1951, C. 638, Section G, coded as (272.196), reads as fo llows : 

" When any parcel of land has been coded under the county code 
system, as provided in this act, the county auditor shall make a certified 
copy t hel'eof and cause t he same to be recorded in the office of the 
register of deeds." 

In our opinion the county auditor should cause such certi fied copy to 
be recorded in t he office of the register of deeds. The term " filed for record" 
has been defined by the legislat ure. See Section G45.44, Subd. 9, which was 
in effect at t he t ime of the enactment of C. 638. Consequently, it would 
appear reasonable to presume that the legislature intended that such certi 
fied copy should be filed for record with the r egister of deeds. 
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I am not aware of any statute, nor has any been directed to my atten~ 
tion, which exempts the county from payment of the fees of the register of 
deeds for filing such certified copy. It, t herefore, necessarily follows that 
the register of deeds should present a statement of his f ees for recording 
n certified copy. as required by Section 272.] 96, to the county for payment. 

Roseau County Attorney. 
August 18, 1953. 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

373-B-15 

Register of deeds-Registrar of titles-Recording-Resolution-Village 
council declaring t hat cer ta in t racts or parcels of lands s ituated within 
t he village are not ser ved by public highway, road, or alley-Not ent itled 
to record-M. S. A. 507.29. 

Statement 

"A resolution which the Village Council of the Village of Golden 
Valley may wish to pnss from time to time and cause to be filed with 
the proper recording officer of H ennepin County. 

"From time to time people build homes on unplatted land which is 
served by what appears to be a public road, but which, in effect, is a 
private road or driveway. Later, they seek such maintenance as snow
plow ing for these roads and the village encounters many problems. 
The purpose in filing a resolution of the above type would be to put 
purchasers of such land on notice of the fact that the land upon which 
they intend to build is not served by a public road and thus save both 
them and the council trouble in the future. 

" In my own opinion there is no reason why the Register of Deeds or 
the Registrar of Titles should not accept and file such notice. It is 
perhaps a little unusual but, in my opinion, does contain material 
which is the proper subject of the recording statutes in that it puts 
prospective buyers on notice of what is a idefect ' of which they might 
weB wish to be advised." 

The resolution referred to reads as follows: 

"BE IT RESOLVED by the Village Council of the Village of Golden 
Valley, that the Village Clerk be, and he hereby is, authorized and 
instructed to fi le the following notice in the office of the Register of 
Deeds, or Registrar of Titles, Hennepi n County, Minnesota, as the case 
may be. 
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NOTICE 

"Notice is hereby given that it has come to the attention of the 
Village Counci l of the Village of Colden Valley that construction of a 
building is being undertaken on t he follow ing described tract or parcel 
of land situated in the Village of Golden Valley, Hennepin County, 
Minnesota: 

(Descri ption of land) 

"Notice is further given to a ll interested persons that said tract 
or parcel of land is not served by any public street, highway or aUey 
and that t here is no ingress or egress to or from said tract of land 
from any public s treet, highway ot' alley. and that any public street, 
highway or alley seeming or appearing to serve the above described 
tract of Jand, is a purely private road and that the Village of Golden 
Valley does not assume any obligation to bui1d, maintain, or construct, 
or otherwise service any such private road or to maintain any right-of
way to furnish ingress to or egress from the above described tract 
of land. 

"Passed by the Vi11age Council t his ... ......... day of. 1953. 

Mayor 

Attest: ........................... ............ . 
ViJlage Clerk .. 

Question 

"Should the Register of Deeds, or Registrar of Titles, accept and file 
such a resolution?" 

Opinion 

For the purpose of this opinion we shall a ssume that the resolution as 
finall y adopted by t he village counci l of Golden Valley will contain a legal 
description of the premises within the village in the space provided for such 
purpose, and that such resolution will be certified to by the proper vil1agc 
officers. 

It does not appear that the village has or claims any interest in the 
premises constitut ing unplatted lands upon which homes will be built from 
time to time, or in any private road or driveway which may be provided 
for the convenience of certain persons for the purpose of providing access 
to an existing public highway. 

The resolution does not purport to convey any interest in real estate, 
nor is the title to any real estate affected in a ny manner by such resolution. 
Such resolution is not ent itl ed to be recorded under the provisions of M. S. A. 
507.29. 
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We are not aware of any statutory provision nor has any been called to 
our attention which entitles t he proposed instrument to be recorded or filed 
with either the r egister of deeds or t he regis trar of t itles of your county. 
Accordingly, we answer the question, as above stated, in the negative. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Hennepin County A ttorney. 
September 9, 1953. 
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373-B-17-a 

Sheriff - Compensation - Boarding prisoners - Entitled to $2 per day for 
boarding prisoners, 1\1. S. A. 641.11, L. 1953, C. 296. but commissioner 
of highways may pay only $1.50 per day for boarding prisoners under 
M. S. A. 161.03, Subd. 22. 

Statement 

By the provisions of Laws 1953, Ch. 296, which amends M. S. 1949, 
641.11, the sheriff is entitled t o receive from the county compensation for 
board and laundry of prisoners at the ra te of $2 for each day or fractional 
day for each prisoner. This does not relate to counties covered by special 
law r ela ting to this subject unless with consent of the county board. 

M. S. 1949, 161.03, r elates to the powers of the commissioner of high· 
ways. Subd. 22 of that section relates to fines and forfeited bail money from 
traffic and motor veh icle law violations collected from persons apprehended 
by the state highway patrol. In that subdivision it is provided that out of 
the fines and bail money aforesa id s hall be paid to the counties all costs 
and expenses incurred by the county in the prosecution and punishment of 
persons arrested by t he member s of the highway patrol in cases where the 
county has not been reimbursed for the payment of costs and expenses by 
the person prosecuted. A limitation is placed upon such payment in this 
language : u •• but no claim sha ll be made exceeding $1.50 per day for 
board and lodging of a prisoner." 

Questions 

1. "May the Sheriff bill and collect from the county $2.00 per day 
for boarding prisoners prosecuted by the Highway Patrol, thereby 
obligating the county to pay 50c a day for ea ch such prisoner? 

2. "If the county must pay the additional 50c per day f or prisoners 
prosecuted by the Highway Patrol, may the county refuse to accept such 
prisoners for boarding in its jail 1" 
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Opinion 

The rig ht of the sheriff to collect $2 per day from the county for each 
day or fractional day for each prisoner is specific and unambiguous, as 
shown in Ch. 296, supra. That is his right. 

The right of the commissioner of hig hways to pay the claim of the 
county is limited by Subd. 22 to $1.50 per day for the board and lodging 
of a prisoner. That is definite and unambiguous. The commissioner of high
ways cannot pay more than the law authorizes him to pay. 

The county could not refuse to accept a prisoner committed to it by 
a court. The court has the determination when a prisoner is sent to ja il 
and how long he shall be confined therein. It is not a money-making propo
sition. It is a part of the execution of the criminal laws. 

Washington County Attorney. 
June 10, 1953. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

390-A-16 

• 

S heriff-Mileage-For serving s ummons, warrants, writs or process issued 
by court of record-To be computed from place where court (district) 
is us ually held-M. S. 1953, Section 357.09. 

Facts 

"In Grant County a deputy sheriff lives in the village of Herman 
in the southwest part of the county and about 18 miles from Elbow 

Lake." 

and this 

Question 

4lWhen this deputy sheriff serves process in or about the vicinity 
of Herman, is he entitled to charge mileage from the Village of Elbow 
Lake 01' is his mileage limi ted to the actual number of miles that he 
travels from his home in t he Village of Herman 1" 

Opinion 

M. S. 1953, Section 357.09, which pertains to sheriff's f ees and mileage, 
in part provides: 

liThe fees to be charged and collected by the sheriff shall be as 
follows , and no other or greater fees shall be charged for: 
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"(1) Serving a summons, warrant, writ, or any process issued 
by a court of record, $1.60 for each defendant served and mileage; 

u. . . . 
"(24) For services not herein enumerated, the sheriff shall be 

entitled to the same fees as for similar duties. 

"When mileage is allowed the sheriff it shall be computed from 
the place where court is usually held and, except as otherwise specially 
fixed, shall be at the rate of 15 cents per mile for the first 30 miles of 
the total mileage and ten cents per mile thereafter." 

Substantially the same language is contained in Revised Laws 1866, C. 70, 
Section 10, Revised Laws 1905, Section 2697 (1) (25), G. S. 1913, Section 
6762 (1) (26) , G. S. 1923, Section 6993 (1) (25), M. M. S., Section 6993 
(1) (26). 

Although the legislature has changed t he amount which a sheriff 
may receive as mileage for serving process enumerated in Section 357.09 (I), 
the provision that the ~ame " shall be computed from the place where court 
is usually held" has been a part of the statutory law pertaining to sheriff's 
fees and mileage since R. L. 1905. See paragraph number 25 of the above 
cited sections of R. L. 1905, G. S. 1913, 1923, and 1927. 

For certain services a sheriff is entitled to r eceive payment for mileage 
based upon t he numbel' of miles necessarily' traveled. Section 357.09 (11) 
(12). The legislature has placed no such limitation when computing mileage 
for serving process as prescribed in paragraph (1) of said Section 357.09. 
Under this section the mileage is to be computed from the place where the 
(district) court is usually held. In the instant case such court is held a t 
El~ow Lake, and when process is served by t he deputy sheriff mileage 
should be computed from Elbow Lake and not from Herman where the 
deputy resides. If t he mileage is computed from Herman, the home of the 
deputy, instead of from Elbow Lake, the county seat, and on the basis of 
the number of miles traveled when serving process, then 18 miles (being 
the distance from Herman to Elbow Lake) would have to be added for 
process served in Ashby. Such a method of computation would lead to 
confusion and, in our opinion, is not warranted under the provisions of 
said Section 357.09. 

Grant County Attorney. 
May 20, 1954. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

390-A-ll 
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119 
Sheriff-Radio telephone service-County Board is authorized to provide 

the s heriff with radio telephone facilities if required for the performance 
of his duties. Radio telephone facilities provided as a utility sen-ice does 
not come within 1\1. S. 1949, Section 375.21, so as to require competitive 
bidding. 

Facts 

The county is considering the matter of making available to its s he.riff 
a radio telephone system in connection with his law enforcement duties. 
Radio telephone facilities, if contracted for, will be furnished by the North
western Bell Telephone Company. The proposed contract which you have 
submitted for our consideration in substance provides that the telephone 
company will furni sh, install and maintain the requisite facilities in accerd
ance with a schedule of rates including installation and termination charges 
as set forth in the contractj that the county will obtain the requisite permits 
from the F ederal Communications Commission to construct and install the 
faciliti esj that the county will fUl'nish an antenna mast, the space required 
and provide the requisite power and that the county will also assume re
sponsibility for the control and operation of the equipment. 

]n connection with the foregoing, you have in s ubstc'1.nce asked the 
following 

Questions 

1. Is the county authorized to provide radio telephone facilities for the 
use of the sheriff? 

2. In order to provide such radio telephone facilities, is it necessary 
that bids be called for under M. S. 1949, Section 375.21 ? 

3. May the county board properly enter into a contract which might 
run for five years or more providing the agreement may be terminated 
by cither party at any time? 

Opinion 

We think that the county board is authorized to furnish the sheriff of 
your county with radio telephone service if it is required in the performance 
of his duties. Opinion of the Attorney General printed No. 166 in the 1950 
Report. 

It appears from the proposed form of contl'act that the telephone 
company will furnish the county a utility service as indicated in paragraph 
6 of the proposed agreement. Said pal'agraph 6 reads as follows: 

"The rates and regulations provided by this agreement will be 
superseded by the Telephone Company's filed tariffs at any time that 
Mobile Radio-telephone Service of the type covered hereby is made 
available to the public at regularly established rates and regulations, 



238 MUNICIPALITIES 

in which event the Applicant will have the option of continuing t he 
service at the then authorized rates and regulations or of discontinuing 
the service without the payment of a termination charge." 

If the county is in fact contracting for a utility service, then it is our 
opinion that M. S. 1949, Section 375.21, has no application thereto. However, 
the proposed agreement does provide that the county will furnish, install 
and maintain an antenna mast for use in connection with the radio telephone 
service. If the nntenna installation exceeds the amount prescribed in Section 
375.21, it is our view that t he county shall comply with the provisions of 
that section in procuring and installing said item. 

In reply to your thi rd question, see opinion No. 66, 1954 Report, dated 
January 23, 1953, and the case of Manley v. Scott, 108 Minn. 142, 121 N. W. 
628, cited therein. 

We have not reviewed any provisions of the proposed contract submitted 
except those to which reference has been made. 

Itasca County At torney 
January 28, 1963. 
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JOSEPH J . BRIGHT, 
Assistant Attorney General. 

390-a-17 

Village trustce-Salary-Vi1lagc council may not cnter into arrangement 
with village trustee whereby trustee, in order to keep his income from 
other sources within limits to qualify for U. S. Government retirement 
benefits. agrees to serve for less comllensation than that fixed by council 
for other trustees-M. S. 1949, Section 412.181, as amended by L. 1951, 
C. 378; see also L. 1953, C. 49. 

Facts 

<lOne of the trustees of the Village of Richfield is n retired air 
force officer who now receives certain retirement benefits from the 
United States Government including premium-free life insurance. In 
order to continue to qualify for such insurance he must keep his in
come from sources other than his retirement pay below $1,000. In 
order to do this he desires to take less than the full compensation 
provided for the other village trustees of Richfield. 

"The Village of Richfield falls within the assessed valuation and 
population classifications set out in M. S. A. 1949, Section 412.181, 
Subdivir;ion 2. No election of the kind authorized in Section 1 of Chapter 
49, Laws of 1953, has been held to determine a salary for village 
councilmen. To date no resolution has been passed by the council 
setting the salaries of mayor and trustees at a rate different than that 
prescribed by the statute." 
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Questions 

"1. Can a village trus tee legally agree to serve for less compensa
tion than other village trustees, so that the authorized salary which he 
declines to take will not become personal income? 

"2. If the answel' to the first question is in the affirmative, is such 
an agreement binding so as to pl'eclude a later claim agains t the village 
for salaries which such person declined to take'?" 

Opinion 

Under the facts stated, the compensation of tl'ustees of the Village of 
Richfield is fixed by statute. See M. S. 1949, Section 412.181. as amended 
by L. 1951, C. 378; see also L. 1963, C. 49. 

In 160 A. L. R., commencing at p. 490, appears an annotation on the 
question of the validity and effect of an agreement or arrangement by a 
public officer to accept less than the compensation fixed by law or of 
acceptance of reduced amount. At p. 491 the annotator says: 

"* • • according to the great weight of authority a contract 
whereby a public officer or employee agrees to perform services re
quired of him by law for less compensation than that fixed by law is 
contrary to public policy and void; and so also is the acceptance by him 
of less compensation than that fixed by law." 

See also annotations as 70 A. L. R. 973 and 118 A. L. R. 1469; and see 
McQuillin, Municipal Corporations (3d Ed.), Vol. 4, Section 12.191; 22 
Minn. Law Rev. 889; 24 Minn. Law Rev. 680; and cases therein cited. 

The majority and minority views on this question are stated in Ostraum 
v. City of Minneapolis, 236 Minn. 378, 63 N. W. 2d 119. That was an action 
brought to recover overtime pay for services performed by the plaintiff as 
a laborer for the City of Minneapolis. During the period of time involved, 
an ordinance of the city provided for overtime pay to laborers in plaintiff's 
class. During this period, and with knowledge of the ordinance involved, 
plaintiff accepted without objection a sum less than the one prescribed 
under the ordinance. The trial court held that, under the facts of the case, 
the plaintiff was estopped from claiming more. On appeal the Supreme 
Court affirmed. After referring to the disagreement in the authorities as to 
whether an employee of a municipal corporation may waive, or be estopped 
by his conduct from asserting, his r ight to compensation as prescribed by 
the city ordinances, the Supreme Court held that, under "the peculiar facts 
of this case" and in "view of these circumstances, ••• the ordinary prin
ciples of estoppel and waiver apply." The court pointed out that in that 
particular case there was no public policy "sufficient to prevent plaintiff 
from being estopped to press his claim for overtime wages due him." With 
reference to the peculiar facts of the Ostraum case, the Supreme Court said: 

"* •• We are of the opinion, even assuming that the public-policy 
argument is controlling, that there is no such policy here." 
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The earlier Minnesota cases of Nelson v. City of Eveleth, 197 Minn. 394, 
267 N. W. 261, and Pratts v. City of Duluth, 206 Minn. 557, 289 N. W. 788, 
are to the effect that the agreement of an olficer or employee, in time of 
economic depression or other emergency. to accept a deduction or to donate 
or contribute part of his salary to the city is valid and is not against public 
policy and precludes any l'ccovcry of the amount so deducted or contdbuted. 
However, the situation here considered is entirely difi'el'ent and distinguish. 
able from the situations considered by the court in the three Minnesota cases 
cited. 

In 43 Am. Jur., Public Officers , Section 373, p. 157, it is stated, among 
other things, as follows: 

" ••• the courts, with some exceptions, declare invalid as against 
public policy a contract or agreement by a public officer to render 
services for a different compensation than that provided by law, whether 
the stipulated compensation is less than the legal allowance or greater 
than the compensation fixed by law · •• . Agreements of this char
acter are invalid, whether made by t he officer with a private individual 
or a ssociation, or with another officer or public body. 

"The fact that the agreement to take less compensation is entered 
into before the legal compensation has been fixed does not render the 
agreement any less invalid. * • • 

"The rule of public policy which invalidates agreements to render 
official services for a compensation less than or different from that fixed 
by law has reference to services yet to be performed." 

In LampeI' v. City of Dubuque, 237 Iowa 1109, 24 N. \V. 2d 470, the Iowa 
Supreme Court held t hat an express or implied agreement or arrangement 
between a police matron and a city, whereby the matron was paid and ac
cepted less than the s tatutory salary, was contrary to public policy and void 
and did not bar the matron from recovering the unpaid portion of the stattl
tory salary where the reduction in salary was not due to economic or financial 
difficulties confronting t he city. In the course of its opinion the Iowa Supreme 
Court said: 

"In 22 R. C. L. 538, section 235, is t he statement: 'As a general rule 
an agreement by a public officer to render the services required of him 
for less than the compensation provided by law, is void a s against public 
policy.' 

HUnder a like headnote to an annotation following Werner v. Hill
man Coke & Coal Co., 300 Pa. 256, 160 A. 471, 70 A. L. R. 967, 971, et seq., 
decisions supporting the note from twenty-one jurisdictions are listed 
and commented on. The reasons back of the rule are thus stated in 
Crutcher v. Johnson County. Tex. Civ. App., 79 S. W. 2d 932, 933; 'It is 
to be presumed that the Legislature, in fixing the salary to be paid to 
those who filled the various public offices of this s tate, did so with due 
regard to the nature of the service and the character of the individual 
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nceded to fill the office, and the type of officer that could be obtained for 
the salary offered. If a candidate for public office is permitted to obtain 
appointment or election by a promise to serve for less than the amount 
fixed by the Legislature, or if, after having obtained appointment or 
election, he is permitted to more securely entrench himself in office by 
such a promise and thus bring about his reappointment or re-election, 
such practice will ultimately result in the virtual auctioning off of official 
positions to the lowest bidder, and the obtaining of the lea st efficient 
employees to fill the positions. Those capable of earning the salary fixed 
by the statute, and of the type contempla ted by the Legis lature, will be 
eliminated from such competitive bidding, so that none but the inefficient 
will be available for selection to fill the offices. Official morality and 
public policy alike prohibit the undermining of the public service by 
permitting officers to thus make merchandise of their official se rvices'." 

The Ostraum case, as I read it, does not reject the public-policy doctrine 
on this ques tion in this s tate; that case merely held that the peculiar facts 
and circumstances of the case there considered did not present a proper one 
for the application of the public-policy doctrine. 

U the public-policy doctrine is sound, and most courts say it is, the 
reasoning underlying the policy should apply whether the agreement or 
arrangement is entered into subsequent to rather than contemporaneously 
with or in advance of the appointment or election. See 43 Am. Jur., Public 
Officers, Section 872. See also 22 Minn. Law Rev. 889. 

While the council of the Village of Richfield has the legal authority to 
fix the salal'ies of the mayor and trustees of the village for any year in an 
amount smaller than that prescribed by the applicable statute, yet I do not 
consider that the village council has the legal authority to fix the annual 
compensation of one trustee in an amount different from that fi xed for an
other trustee. 

It is my view that the council of the Village of Richfield is without legal 
authority to enter into any agreement 01' arrangement, express or implied, 
with the trustee involved for the purposes stated in your inquiry. In the 
particular circumstances presented, your first question is answered in the 
negative. 

Since your second question is expressly made dependent upon an affirma
tive answer to your firs t ques tion, we do not consider your second ques tion. 

Richfield Village Attorney. 
January 27, 1954. 

LOWELL J. GRADY, 
Assistant Attorney General. 

471-K 
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OFFICERS AND EMPLOYEES 

121 
Pensions-Policemen's Relief Association-City's gene,ral and special funds 

disting uished from Association's general and special funds-Where spe
cial fund of Association is insufficient to pay pension, there is no author
ity for City to make payment thereof out of City's general fund; if Asso
ciation has moneys in or available to its general fund, sufficient amount 
thereof may be transferred to Association's special fund to pay pension 
until tax receipts restore special fund. 

Facts 

" The city of Thief River Falls is a city of the fourth class and has 
adopted an ordinance establishing a Policemen's Relief Association under 
M. S. A. 423.41 ct seq. 

"One of its policemen retired some months ago and he is receiving 
a service pension under 423.55. Now, the funds for payment of this 
service pension, the special fund as designated in 423.50 and 423.51, 
have been exhausted. 

"The ordinance establishing the a ssociation was passed on January 
11, 1949. 

"There was no association existing in the city prior to the enactment 
of that ordinance. 

uThe city levied its firs t tax in the amount of one-tenth mill in Octo
ber, 1949, and has levied one-tenth mill in each year after that. 

IIThere are sections in the Laws of 1895, Chapter 8 (169-172), author
izing a Policemen's Relief Association but no such association was ever 
organized. 

"The Articles of Incorporation and By-Laws have not hing covering 
this situation." 

Question 

"[a] Is the city of Thief River Falls authorized to make payment 
of this pension out of its general fund un til such time as funds are made 
available in the special fund for resumption of these pension payments, 

or [b] is there any other source from which these payments can be 
made ?" 

Opinion 

The question presented, so far as I can find, has never been considered 
by our Supreme Court or by the Attorney General. However, analysis of the 
legal relationship between the City of Thief River Falls, a municipal corpo-
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ration (hereinafter called the UCity"), and the Thief River Falls Policemen's 
Relief Associa tion (hereinafter called the "Association") discloses, without 
too much difficulty, the answer to your inquiry. 

We a ssume, for t he purposes of t his opinion, that the pens ioner involved 
possessed all t he qualifications for the aHowance of the service pens ion 
involved and that the same was duly granted to him by the Association. 

L. 1947, C. 624, now coded as M. S., Sections 423.41-423.62, authorizes 
the police department of any city of the f our th class employing five or more 
regular and fully paid policemen to main tain a policemen's relief a ssociation 
Hwhich shall be duly incorpora ted under the laws of this state." Section 
423.41. The incorporation and maintenance of an a ssociation thereunder must 
first be authorized "by an ordinance approved or adopted by the unanimous 
vote of the governing body of said city." IeL 

An association so authorized to be maintained and required to be incor
porated is permi tted to govern and manage its affairs in accordance with 
i ts own articles of incorporation and by-laws, "subject, however, to the regu
lations and res trictions of Sections 423.41 to 423.62 and other laws of t his 
state pertaining to corporationsj not inconsis tent herewith." Section 423.42. 

Articles of incorporation of the Association were filed in the office of the 
Secretary of State on July 15, 1949. Ther eby the Association's corporate life 
commenced a s of Augus t 10, 1949. Its duration is perpetual. 

The Association is a private domestic corporation.l That character is 
not changed or affected by the circumstance that the Legislature, for obvious 
reasons, requires as a condi tion precedent to incorporation of an a ssociation 
of the type here involved, the adoption of the enabling ordinance by the 
governing body. The management of the affairs of the corporate Association 
is ves ted in its Board of Direc tors. Section 423.45. Among other officers, the 
Association must have a secretary and a trea surer. Thus, we start wi t h the 
proposition that the City and the Association are separa te and distinct corpo
rations. One is a public municipal corporation; the other is a private domestic 
corporation. Except in respect of the tax levy hereinafter referred to, t he 
city has no control or supervision over, or voice in, t he management of the 
affairs of the corporate Associa tion. Full charge of, and complete responsi
bility for, the control and ma nagement of all funds coming into the possess ion 
of the Association is lodged with the Association. Section 423.49. The Legis
lature has required the Association to k eep moneys received by it in two 
separate and distinct funds - (1) its " special fund" and (2) its "general 
fund." 

II • •• All money received from the city ••• , including wage deduc
tions from the basic pay of policemen, shall be deposited in the special 
fund and shall be expended only for the purposes hereinafter authorized. 
All money received from other sources shall be deposited in the general 
fund, and may be expended for any purpose deemed proper by such 
association." Section 423.50. 

IThe Association was incorpornted as a fIOcia l domestic Bsaocintion in 1949 under what was 
then M. S. 1949, Sections 809.0 1 to 809.09. cr. L . 1951 . C. 550. Sect ion 78. coded as M. S. 
3 17.69. 
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Money received by the Association and by it deposited in its special fund 
may be disbursed only for the three purposes expressly enumerated in 
Section 423.51, to~wit : 

"(0) For the relief of s ick, injured and disabled members of the 
a ssociation , t hei r widows and orphans. 

U(b) F or the payment of disabili ty and service pensions to mem
bers of s llch r elief associations. 

"(c) F or t he payment of salaries and expenses of its officers and 
em ployees, and the expense of opernting and maintuin ing such r elief 
associat ion, including the premiums on the official bonds of its officers 
a nd employees." 

When the Legisla ture referred in Sect ion 423.50 to "money }'cceived 
from t he city· ••• including wage deductions from the basic pay of po
licemen," it rcfer red to the proceeds of the tax provided for in Section 423.47 
and lhe policemen's ]lay roll deductions prescribed in Section 423.48.::1 

M. S. 423.47, in its por t ion here material provides : 

"The ci t y council * * * may each yea r, at the time the ta x levies 
for the support of the city are made, and in addition thereto, levy a tax 
for the benefit of the special relief f und of such policemen's relief 
11ssociution of one mill on all taxable property wi thin such city, until 
the ba lance in said special fund * . * has reached the sum of $50,000, 
a nd thereOl f ter said levy may be reduced by such city to a sum sufficient 
to maintain the balance in said special fund at not less than $50,000." 
The statute last cited also provides t hat the tax levied t hereunder shall 

be certified to lhe county auditor and the tax shaH be conected and payment 
t hm'eof enforced in like manner a s sta te and county laxes a re paid. \Vhen 
the tax so levied is collect ed, the county treasurer is l'equired by the statute 
to pay the same to the b 'ea sur er of the Associa tion. Thus, the Legislature 
has prescribed that the municipal tax levy procedures and the county tax 
spreading and co llection devices shall be ut ili zed for the benefi t nnd purposes 
of t he special fund of the Associat ion, 

That the LegislatUl'e intended by Section 423.61 that disbursements 
for the payment of relief benefi ts, pension payments, and the Association's 
adminislrtltive expenses speci fically enumerated therein should be made out 
of , and only out of, the special fund admits of no serious quest ion, Yet, 
the onl y Assoc ia t ion rcceipts required t o be dcposited by it in its special 
fund al'e those received by it from the proceeds of the levy made by the 
City under Section 423.47 and the three per cent pay roll deduction from 
the bas ic sala d es of policemen under Section 423,4B. 

~Th c firs t I)ort io n of S('Ctioll 423 ,01 8, here mn tcri ll!, Ilrov ides: 
" 'n nddition, :Ind only if such t il" rpr('l;c ribeti b)' Sect ion " 23.41] ilJ lev ieJ, t he cit.y t.reas

u rer, fillnllcc com miss ioner or other ofliccr chnrgcd w ith t he r(,lIPons ibiJity of the c it y's 
finnn c,-"II, shnll, cRch 1I10nth, deduct from the snlftry of ench policem a n of such city sub ject to 
lhe )Hovb ions of Sectio ns 423.4 1 to 423.62, tllI'i:'C per cent of the bnl le pny of nil lueh police
men of such city. nnd transfer the tot a l thel'cor to the trcl\8U1'c r of t he apecia l (lind of the 
policemen' , r ('lief n8locint ion ' ••. " 
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With these preliminaries in mind, we consider fi rst that por tion of your 
inquir y which raises the specific 

Question 

(a ) Is the City "authorized to make payment of this pension out of 
its general fund until such time as funds 8re made available in the s pecial 
fund for the resumption of these pension payments"? 

This specifie question is answered in the negative. 

The City operates Undel" L. 1895, C. 8. Section 87 thereof makes provi
s ion for the "general fund, into which shall be paid a ll moneys not specifi
cally designated as belonging to any particular fu nd, and (1) from which 
there may be drawn to be credited to any s uch f und, (2) or for such other 
purposes as may be designated by law or (3) authorized by the city coun· 
cit".8 The phrase "such fund" r efers back to the phrase "any particular 
fund". Assuming, without indicating, that clause (1) authorizes transf ers 
of moneys from the general fund to a particular fund, it means the particular 
funds of the City, such as the Permanent Improvement Fund, the Permanent 
Improvement Revolving Fund, the Park Fund, and the Library Fund. ]t 
does not authorize a transfer of moneys from the City's general fund to 
a special fund belonging to the private corporate Association in the circum· 
stances here considered. Clause (2) is l ikewise inoperative here, for the 
l'enson that the Legislature has prescribed that the service pension shall be 
payable out of the special fund of the Association and not out of the general 
fund of the City. Clause (3), while broad in its statement, is limited by the 
implicit requirement that any expenditure of general funds of the City 
authorized by the city council must find warrant, express or implied, in 
some statutory or charter provision. 

The service pension here involved is, by express legis lative direction, 
payable out of the special fund of the corporate Association. There is no 
contractual r elationship between the pensioner involved and the City, at 
least so far as his right to a service pension is concerned. The obligation to 
pay t he pension arises by virtue of statute and not by virtue of contI·act. 
The Legislature has imposed the obligation to pay t he pension upon the 
Association's special fund. Lage v. City of Mars ha ll town, 212 Ia. 53, 
235 N. W. 761, was an action at law against the defendant city to recover 
judgment for the balance due on policemen's pensions. The Io\va Supreme 
Court held that the defendant ci ty, as such, was not l iable for the payment 
of the pensions there involved. Considering statutes somewhat similat· 
to those here involved, the Iowa Court said: 

It ••• The pens ion may be paid only out of the f und au thorized 
by t he statute and mainta ined in the manner therein di rected." 

We consider next that portion of your inquiry which raises the 
general 

SNumben in parentheses and ulldergcorlnli:' flu»plied. 
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Question 

(b) "ls there any other source from which these payments can 
be made '/" 

(1) No funds of the City are usable for the purposes mentioned. 

(2) We have given careful consideration to L. 1895, C. 8, to ascer
t a in whether any provis ions thereof authorize the issuance of warrants 
in anticipat ion of the collection of the tux levy made under Section 
423.47 and now in process of collection. We have been unable to find any 
such provision; nor have we been cited to any provis ion suggesting that 
such tax-anticipation warrants may be legally issued.· 

(3) This is not to say that the pensioner involved is not without 
his rights in the matter. On the contrary, I think the pensioner has 
some definite legal rights in respect thereof . See Stevens v. Minneapolis 
F ire Depar t ment Re lief Association, 124 Minn. 381. 141 N. ' V . 35. See 
also 23 Minn. Law Rev. 540. and cases therein cited. I say merely that 
his right to the payment of the monthly instal1ments of his pens ion as 
those installments mature is not a n enforceable money demand against 
the City as such or against a ny of t he f unds of t he city. 

Analysis of the material provisions of Section 423.47, hereinabove 
quoted, in the light of the entire subject matter, purposes, and objects 
of M. S. 423.41-423.62, strongly s uggests the conclusion that the Legis
lature in tended that, until the specia l fund of the policemen's relief 
association "has reached the sum of $50,000," the levy of the one-mill 
tax prescribed by Section 423.47, although stated in permissive form, is 
mandatory. If the Legislature had intended the one-mill levy to be merely 
discretionary wi th the council, it would have been completely needless 
for the Legislature, in the continuation of the same sentence, to expressly 
authorize that when the fund reached $50,000, t he levy "thereafter· • • 
may be reduced" to a sum to maintain a t least a $50,000 balance in the 
special fund. See Attomey General's opinion da ted August 6, 1951 (fi le 
519c).:' Aberle v. Faribault Fire Depar tment I~elief Association, 230 Minn. 
353,41 N. \V. 2d 813, sugges ts the l iberality with which statutes of the type 
here involved are construed. The question as to whether the provision as to 
the tax levy under Section 423.47 is mandatory can, of course, be determined 
in a mandamus proceeding to compel such levy in the future. See Lage v. 
City of Marshal1 town, supra, and Mathewson v. City of Shenandoah, 233 Ia . 
1268, 11 N. W. 2d 571. But that is a matter more properly referable either 
to the attorney for the pensioner involved or to the attorney for the Associ
ation, or both. However, it occurs to me that the practical problem involved 
is not of such magnitude that it may not be composed without too much diffi
culty or delay. U the Association has any moneys in its general fund which 
have been received wit h no conditions as to expenditure thereof. or if 
moneys are available to t he Association for its general fund, no sub-

.We h ave not. overlookoo the parenthetical m aller nPllenring in Section 119 of C. 8. L . 1895. 
W e co ns ider t.he same in app licable to the si tuation he re involved. 

IiWhile the s tatutes involvoo in t.h e enclosed copy of Attorney General 's opinion had a legis
lative h istory that. Sections 423.41- 423.62 do n ot have. yet. the cases c ited in the Augus t 6, 1951. 
op In ion are equally applicable to the statute here con. ldered. 
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stantial reason suggests itself why unencumbered moneys in the Associ
ation's general fund cannot, in the judgment and discretion of the Associa
ation's board of directol's, be transferred therefrom to its special fund 
so as to permit payment of pensions as authorized by Section 423.51 (b). 

LOWELL J . GRADY, 
Assistant Attorney General. 

Thief River Falls City Attorney. 
June 4, 1953. 

122 

785-J 

Pensions-Retiremenl-Veterans' preference-The Pension Act applicable 
to the City of Minneapolis, in so far as it requires compulsory retire
ment of certain city employees at the age of 65 is subject to the terms 
and conditions of the Veterans Preference Law and veterans cannot 
be compelled to retire under the pension act but can only be separated 
from the service of the city in conformity with the Veterans Prefer. 
ence Law-M. S. A. 422.01, ct seq. 

Facts 

Certain employees of the City of Minneapolis who arc veterans as 
dpnned by the Veterans Preference Act, M. S. A., Section 197.45 et seq., 
will soon reach the age of 65. These city employees are within the coverage 
of t he Municipal Employees Pension Act applicable to the City of Minne
apolis, M. S. A., Sections 422.01 et seq., as being in the contributing 
class and are not employees of the Municipal Building Commission. 

Section 422.04 of that act reads in part as follows: 

"* * * Subject to the limitations stated in Sections 422.01 to 
422.23, any employee in the contributing class who shall have at· 
tained the established age for l'etirement shaH be entitled to retire, 
and any such employee who shall remain in the service thereafter, 
shall be retired upon reaching the age of 65 and receive a service 
allowance as specified in Sections 422.01 to 422.23 j provided, that 
the compulsory retirement age of 65 shall not apply to employees of 
the Municipal Building Commission. * • * " 
In connection with the foregoing, you ask the following 

Question 

. Under the t erms and provisions of the Pension Act referred to, is 
the city compelled to retire the employees who are war veterans upon 
reaching the age of 66? 
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Opinion 

Your letter clearly indicates that t he employees referred to are 
wit hin the coverage of the Veterans Preference Law, M. S. A. 197.45, 
et seq. That act reads in part as follows : 

"197.45. Subd. 2. • •• honorably discharged veterans shall 
be entitled to preference in appointments, employment and promo
tion over other applicants therefor , and the persons thus preferred 
shaH not be disqualified from holding any position hereinbefore 
mentioned on account of his age or by r eason of any physical disn
biHty, provided such age and disability does not render him incom
petent to perform properly the duties of the position * •• " 

"197.46. • •• No person holding a position by appointment or 
employment in * •• cities ••• , who is an honorably discharged 
veteran, shall be r emoved from such position or employment except 
for incompetency or misconduct shown after a hearing, upon due 
not ice, upon stated charges. in writing .••• n 

11197.47. The provisions of Sections 197.45 and 197.46, known as 
t he 'Veterans' Preference Law,' shall apply t o and govern any ap
pointment. employment, promotion. and removal of all employees of the 
state and of al1 other governmental agencies within the state enumera
ted in said sections. notwithstanding any provision to the contrary in 
any other existing law or in any city char ter relating thereto." 

"197.48. No provision of any subsequent a ct r elating to any 
such appointment. employment, promotion. or removal shall be con
strued as inconsistent herewith or with any provision of Sections 
197.45 and 197.46. unless and except only so far as expressly pro
vided in such subsequent act that the provisions of these sections shall 
not be applicable or shall be superseded. modified, amended, or repealed. 
Every city charter provis ion hereafter adopted which is inconsistent 
herewith or with any provision of these sections shall be void to the 
extent of such inconsistency." 

Sections 197.47 and 197.48, supra, were initially enacted in 1931, 
at which time the compulsory retirement age of the city employees 
covered by your letter was 68. By L. 1933, C. 328, that compulsory 
age was extended to 70, and by L. 1943, C. 62, it was changed to 65 (M. 
S. A., Section 422.04 ). 

The enactment of Sections 197.47 and 197.48 as L. 1931, C. 347, had 
the effect of amending the pension act then applicable to the City of 
Minneapolis (now Sections 422.01, et seq.), and making it subject to 
the provisions of the Veterans Preference Law. See State ex reI. Kangas 
v. McDonald, 188 Minn. 157, 246 N. W . 900. L. 1933, C. 328 and L. 1943, 
C. 62 were reenactments of earlier provisions of the pension act referred 
to . M. S. A. , Section 645.38, reads a~ follows: 
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"A law which reennets the provisions of nn carHer law shall 
not be construed to repeal an intermediate law which modified such 
earlier law. Such intermediate law s hall be construed to remain in 
force and to modify the reenactment in the same manner as it 
modified the carHer law." 

Under this rule of statutory construction, the 1933 and 1943 reenactments 
of the provisions of the pension act are also subject to the provisions of 
the Veterans Preference Law. 

The Veterans Preference Law is one especially applying to ex
service men. Although it applies only to a special class the constitution
ality thereof has been sustai ned in numerous cases and can no longer be 
questioned in this state. It has been the laudable purpose of the Minne· 
sota lawmakers, declared on numerous occasions, to give Do well earned 
preference in appointments in the public service to those who have 
honorably served the nation in its time of peril. See Stale ex rel. Kangas 
v. McDonald, supra. 

The pension act applicable to the City of Minneapolis is a law general 
in its application and though it was re-enacted in 1933 and 1943, it cannot 
be construed to supersede 3n earlier act, special in its nature, such as 
the Veterans Preference Law, unless such was the manifest intention 
of the legislature. We do not think that in 1933 or 1943 the legislature 
intended to in any way interfere with or abrogate the Veterans Prefer
ence Law. For if it did , it would have said so. See Phelps v. City of 
Minneapolis, 174 Minn. 509, 219 N. W. 872. 

It is therefore our opinion, as applied to the f acts contained in your 
Jetter, that the city cannot compel the retirement of war veterans who 
have reached the age of 65 and such employees of the city cannot be 
separated :Crom their city employment a gainst their wishes except in 
conformity with the tel'ms and conditions of the Veterans Preference 
Law. For the reasons expressed herein, it is our opinion t hat the retire
ment provis ions of the pension act applicable to the city of Minneapolis 
are subject to and governed by the Veterans Preference Law. 

Minneapolis City Attorney. 
May 19, 1953. 

123 

JOSEPH J. BRIGHT, 
A~!;i stant Attorney General. 

59-A-33-
85-0 

Residence - Interest in contracts - Member of liquor commISSIOn ap
pointed by council need not be a res ident of city-Question of validity 
of purchase of land by city from manager of liquor store considcred
Kotsehevar v. Township of North Fork, 229 Minn. 234, 39 N. 'V. (2d) 
107 controlling. 
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Facts 

The city of Robbinsdale operates under a Home Rule Charter. The 
ci ty council has appointed a liquor commission who acts in a n advisor y 
capacity to the council; one of the members of this commission is not 
a resident of the city although he does have a business which is located 
within the city. This commiss ion is primarily an advisory body and has 
not been created by any ordinance of the city. There is no r estriction 
with respect to the quali fications of the members who serve upon such 
advisory commission. 

Question 

Is it legal for a nonresident to serve 8S member of said commission? 

Opinion 

We assume that the council in appointing said commlSSIon acted by 
authori ty of Section 39 of the city charter which in part r eads a s follows: 

,jEmployees shall be appointed by the council upon a basis of 
merit and fitness alone and shall be r emoved by it only for sufficient 
cause after a reasonable notice and hearing ." 

We do not find any provision in t he city charter which requires that 
employees of the city appointed by t he council shall be residents of the 
city. 

The weight of authority supports the view that residence of an 
employee within a municipality is not essential to s uch municipal em
ployment. See 120 A. L. R., p. 672; 42 Am. Jur. "Public Officers." Section 
49, p. 914; St a te v. Marsh (Neb.). 5 N . W. (2d) 206. 

F rom the foregoing, we a nswer the question here considered in the 
affirmative. 

Fads 

The manager of t he liquor store while employed in that capacity, 
was the owner of n tract of land situated within the city which the city 
desired to purchase. The council and the manager of the liquor store 
agreed upon the purchase price of this particular tract of land, which 
was thereafter purchased by t he city; the deed has been executed con
veying this tract of land to t he city, and the purchase price has been paid. 

Question 

Was it legal for the city to purchase a tract of land from the 
manager of the liquor store by virtue of the provisions contained in 
Section 88 of the city charter ? 

Opinion 

It appears from the f acts presented t hat the real estate transaction 
between the manager of t he liquor store and the city has been closed. 
The deed has been executed and delivered to the city a nd nccepten by it. The 



MUNICIPALITIES 251 

consideration has been paid. In view of the fact that the deal has been 
closed, it would now appear that the question is a moot one. We do not 
deem it advisable to express an opinion upon a moot question. However, 
as bearing upon the question of the consideration which has been paid 
by the city for the purchase price of this tract of land, we direct to your 
attention a recent case entitled: Kotschevar v. Township of North Fork, 
229 Minn. 234, 39 N. W. (2d) 107. -

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Attorney for City of Robbinsdale. 
October 16, 1953. 

124 

69-a-29 
90-E-6 

Salary -Increase - Employees on strike - City is without authority to 
grant a pay increase retroactively-Terms of employment and the 
regulations of the city comprising a part of the terms of employment 
relating to leaves with and without pay- Laws 1951, Ch. 146. 

Facts 

The board of water, electricity, gas and power commissioners of 
Austin is a separate legal entity under the city charter with powers of 
self-government. The board manages the local utilities and employs the 
necessary personnel therefor. 

A dispute has arisen between the employees of the board regarding 
working conditions, hours and wages. In connection with this dispute 
the employees of the board have actcd as follows: On Monday morning, 
June 22, thc employees of the plant started to conduct what they called 
a union meeting. They previously informed the board last week that 
they were going to have a meeting at 7 :00 A.M. Monday morning. They 
were in the office of the union at the time your letter was written and 
were there all day Monday. June 22, and claiming that they are holding 
a union meeting and not on strike. Ther e has been no violence and no 
picketing. Power is being generated at the power plant and the shift 
operators are reporting for work r egulat·ly. The plant is operating with 
a skeleton crew and is giving limited service. 

One of the complaints of the employees of the board is that they 
want additional pay and when the additional pay is decided upon, it 
should be made t'etroactive for a period of a year. 

Questions 

"1. Do the activities outlined above constitute a strike and do 
they fall within the prohibition of public employees striking as 
forbidden by Chapter 146, 1951 Session Laws? 
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"2. Would it be legal for the Board to agree to make pay 
retroactive for the past year? To illustrate: If the pay were increased 
$5 a week, could that be made retroactive and the employees receive 
a lump sum of $250 right away and then $5 a week increase in the 
future? 

"3. Would the Board be justified in docking their pay for the 
days they were absent at th is so-called union meeting? I s it manda
tory for the Board to dock their pay for t heir absence on these days 
or is it a discretionary matter? " 

Opinion 

L. 1951, C. 144, prohibits nny person holding a posit ion by appoint
ment or employment in t he government of the State of Minnesota or in 
t he government of anyone of the political subdivisions thereof to strike 
or participate in a strike. "Strike" is defined in that act as: 

... . . 'strike' shall mean the failure to report for duty, the wilful 
absence from one's position, the stoppage of work, or the abstinence 
in whole or in part from the full, faithful and proper performance 
oC the duties of employment, for the purpose of inducing, influencing 
or coercing a change in the conditions or compensation or the rights, 
privilegcs 'or obligations of employment." 

A public employee who violates the provisions of the act abandons and 
terminates his appoin tment and employment and no longer holds such 
position, nor is he entitled to any of t he rights 01' emoluments thereof, 
except if he is appointed or reappointed as the act provides. See L. 1951, 
C. 145, Sections 4, 5, and 6. 

Whether a pcrson is in violation of the act prohibiting a public 
employee from str iking necessarily involves questions of fact. The Attor
ney Genera l passes on questions of law, not on ques tions of fact. The 
matter of determining if the forcgoing statutory provisions have been 
violated is for the board. If it decides t hat certnin employees have v iolated 
thc act, Section 6 thereof provides the means of g iving the employees 
a hearing so that it may be determined whether such employee did or 
did not violate the act. 

Your second question is answered in the negative. The present 
employees of the board have been paiji on the basis of a wage scale 
previously fixed . To now retroactively increase those wages on the basis 
of the facts contained in your letter would, in our opinion, be conferring 
a gratuity on such employees, t he pa-yment of whieh is unauthorized. See 
Mollet v. Hoffman, 210 Minn. 88, 297 N. W. 164. 

The answer to your t hird question depends upon the terms of 
employment prcsently existing between t he board and its employees. 
Such tcrms are determinative of the wages and the working conditions 
of those employces. If the board has promulgated rules and r egulations 
governing leaves of absence with and without pay, such rules a nd regu~ 
lations comprise a par t of the terms of employment. U nless such terms 
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of employment provide for the payment of wages to the employees of 
the board when they are absent from work, under the circumstances 
outlined in your letter, the board is unauthorized to pay for services 
not r endered, for such payments, in our opinion, would constitute a 
gratuity. 

Austin City Attorney. 
June 30, 1953. 
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125 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

59-0-41 
270-D 

Incompatible - City assessor and Deputy City Clerk - Deputy city clerk, 
appointed by city cle rk under home rule charter who is not a member 
of city council or board of equalization is not incompatible with city 
assessor-Charter provis ions of city of Chisholm construed. 

Facts 

"Recently the City Assessor of this city died while in office and 
leaving an unexpired term of office up until the 31st of December, 
1953. The City Counci l is des irous of having our Deputy City Clerk 
serve the position as Assessor for the balance of this term, if the same 
is possible. They wish, however, to still have him serve as Deputy Clerk 
while holding the position of Assessor." . 

Question 

"May the same person hold the appointive position of assessor a nd 
also that of depu ty city clerk in t he city of Chisholm and draw appropri
ate remuneration fOl' such positions? " 

Opinion 

The city clerk a nd assessor are appointed by the city council under 
authority of Section 36 of the city charter. The city clerk is not a member 
of the city council. 

The clerk with the approval of the city council may appoint a deputy. 
Section 48. 

It docs not appear from the provisions of the city charter that the 
functions and duties of the city assessor and a deputy city clerk are incon
sistent so that the performance thereof would .r esult in n conflict of duty 
to the extent t hat the incumbent of one could not discharge with fidelity a nd 
propriety the duties of both; consequenUy, in our opinion the positions of 
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deputy city clerk and city assessor nre not incompatible, and may be held 
by the same person. See State ex reI. Hilton v. Sword, 157 Minn. 263, 
196 N . W. 467. 

Chisholm City Attorney. 
May 19, 1953. 

126 

VICTOR J . MICH AELSON, 
Special Assistant Attorney General. 

868-e-2 

IncompatihJe--Justice of the Peace and Deputy City Clerk are not incom
patible. 

Question 

I s there any incompatibility between holding the office of Justice of 
the Peace of the City of Fairmont and that of Assistant City Clerk? 

Answer 

The City Clerk of the City of Fairmont is not a member of the City 
Council. Under Chapter V, Section 34, of the Charter of the City of F air
mont, the City Clerk and the Deputy City Clerk are appointed by the City 
Council. 

It is therefore our opin ion that the offices of Justice of the Peace of 
t he City of Fairmont and Deputy City Clerk are not incompatible . 

Marlin County Attorney. 
August 10, 1953. 

127 

• 
IRVING M. FRISCH, 

Special Ass istant Attorney General. 

368-0-6 

Incompatible-Municipal Judge-Special deputy sherifi'. 

Facts 

"The Village of Nashwauk has a Municipal Court organized under 
the General Municipal Court Laws of the State of Minnesota. The 
Municipal Judge who was elected and is qualified has been sworn in 
as a special deputy sheriff with his jurisdiction limited to the property 
of the M. A. Hanna Company who he serve~ as a special policeman." 



MUNICIPALITIES 255 

Question 

"Under the above circums ta nces, a re the office of the special deputy 
sheriff and Municipal Judge incompa t ible'? " 

Opinion 

The corpora tion mentioned is eng a ged in the business of mIning iron 
ore wit hin yom' county. As a corporation i t might be p roceeded against for 
a viola tion of law in the municipa l court of the village of Nashwauk under 
the provisions of M. S. A., Section 630.15. 

We assume that the deput ized specia l deputy sheriff when serving as 
a special policeman would r eceive compensat ion for such se rvices f rom the 
corporat ion ment ioned llnd not from the village or count y. It is a lso 
assumed t ha t t he judge of the municipal cour t of you r village r eceives 
compensation f or his services. M. S. A" Section 387.13, so far as here 
materia l, provides: 

u ••• nor shall any sheriff or deputy sheri ff be el igible to any 
other lucrative civil office, except village or city marshal." 

The office of a municipal j udge r eceiv ing compensation fo r such services 
comes with in this p rohibit ion. 

Offices are said to be incompatible where t he nature and the du ties of 
the two offices are such a s to r ender improper, f rom cons idera tion of public 
policy, for one person to retain bot h. 

"It is immateria l on the question of incompatibiJi ty that the party 
need not and probably will no t undertake to a ct in both offices at the 
same t ime. T he admitted necessity of s uch a course is the strongest 
proof of the incompatibili t y of the two offices." 42 Am. J Ul'. "Public 
Officers," Section 70, p . 936. 

Applying these principles of law to the facts here considered, together 
with the above st a tu to r y provi sions, t he question submitted is answered 
in t he affir mative. 

VICTOR J . MICHAELSON, 

Nashwauk Village At torney. 
January 11 , 1954. 
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Specia l Assistant Atto rney General. 

358·B·2 

Incompatible-Village trus tee may not hold appointive pos ition of village 
street commissioner at additional compensation - M. S . A. 412.311, 
471.87, 471.88. 

Officers and employees - Appointment - Village council may not delegate 
powers of appointment and tenure of nonelective officers, employees, 
and agent.s conferred by M. S. A. 412.111. 
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Ques tion 

"1. Is a dul y elected village t rustee disqualified, by reason of 
incompatibility or otherwise, from holding the appointive pos ition of 
Village Street Commissioner at sueh add it iona l compensation as may be 
fixed by ordinance'!" 

O))inion 

Your queslion is answered in t he afl1rmative. 
We arc not furni shed with sufficient factual information to ascertain 

whether lhe incumbent of the pos ition of village street commissioner is an 
oUicer or an em))loyee of the village, but in either event, t he answer is the 
same. 

Jf the position be considered as an office, the omce of village street 
commissioner under t he standard form of village government and that of 
village trustee are incompatible. Sec 5 Dunnell's Minnesota Digest (2d 
Ed.) , Section 7995. See a lso Attorney General's opinion No. 413 in the ]910 
Report, file No. 358-e-9. 

If the posi tion of street commissioner is considered as an employment 
rather than as an office, we mus t cons ider the provision of M. S. A. 412.311 
reading as follows: 

"Except as provided in Sections 47 1.87 to 47 1.89, no member of a 
village council shall be directly 01' indirectly interested in any contract 
made by the council" ; 

and a lso M. S. A. 471.87, which provides : 

"Except as authorized in Section 471.88, a public officer who is 
author ized to take part in a ny IlU.lllner in making any sale, lense, or 
other contract in his oflicial capacity shall not voluntl:\rily have a per
sona l financia l interest in such sale, lease, or contract or })el'sonally 
benefit financially there rrom. Every public otncCI' who violates this 
p rov ision is guilty of u gross misdemeanor." 

A contract of the type involved in yOll r inquiry is not wi t hin the 
exceptions au thori zed in Section 471.88. 

Jf a village street commissione r is to be employed, t he villnge counci l 
will do the h iring. See 1\1. S. A. 412.111. That arrangement will necessitnte 
a contract of employment between the vi llage, acting through its counci l, 
and the person appointed as street commissioner. A contract between a 
village cou ncilman and the village of the type here considered is within the 
exprcss prohibition of both M . S. A . 412.311 and M. S. A . 471.87 and is void. 
See Stone \' . Be\'ans, 88 Minn. 127, n2 N. W. 520. 

Quest ion 

"2. Is it the intent of 1\1. S. A. 412.111 that t he appointment and 
tenure of non-elective officers, employees and agents for the village 
shall be solely at the discretion of the council, or may the council 
by ord inance vest the appointment and tenure of such an officer, em
ployee or agcnt in the Mayor a lone?" 
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Opinion 

The powers conferred by the legislature upon the village council by 
the terms of M. S. A. 412.111 are, in my opinion, nondelegable by the village 
council. 

In Jewell Belting Co. v. Village of Bertha, 91 Minn. 9, 97 N. W. 424, 
the rule is stated thus: 

"The village council, under our statutes, is the governing body of 
the municipality, charged with the management of its affairs, legis
lative and administrative, and alone clothed with power and authority 
to enter into such contracts as are deemed necessary for the public 
welfare. The authorities very generally hold that such a body cannot 
in any case delegate to a member or committee thereof functions or 
prerogatives of a legislative or administrative character, or involving 
the exercise of judgment and discretion . ••• [Cases cited.] 

"Mel'ely ministerial functions may be delegated to an officer or com
mittee. Harcourt v. Common Council, 62 N. J . L. 168, 40 AU. 690. But 
such power as requires the exercise of judgment and discretion must be 
performed by the body itself. Ministerial functions are those that are 
absolute, fixed, and certain, in the performance of which the board or 
officer exercises no discretion whatever." 

See also 4 Dunnell's Minnesota Digest (2d Ed.), Section 6576, and Supps. 

LOWELL J. GRADY, 

St. Paul Park Village Attorney. 
November 3, 1963. 

ORDINANCES 
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Assistant Attorney General. 

358-.-9 

Cemeteries-Perpetual care and maintenance-Enforceability of ordinance 
requirement compelling owners of cemetery lots theretofore purchased 
to contribute to permanent care and maintenance fund. 

Facts 

liThe Village of Harris, Chisago County, Minnesota, owns a village 
cemetery which has been in use for over sixty years . The same is 
platted into lots and the plat is on file in the office of the Register of 
Deeds in and for Chisago County 

UFor many years, there was no ol'dinance regulating the care of 
this cemetery and in 1947 an ordinance was passed, a copy of which 
I enclose. You will note that the ordinance provides for a permanent 
care and improvement fund. Under this ordinance the purchase price 
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for the lots is set at a high enough rate to provide funds for the per
petual care of the grave lots in the future. However, there are several 
lots in this cemetery which were bought many years ago when the 
perpetual care provisions were not in force and many of the owners 
and descendants of owners have moved from the community, are un
known, or have died, with the result that these lots must be cared for at 
the expense of the Village. 

"The deeds by which the lot owners took title from the time the 
Village cemetery was organized, contained the following clause: 'To 
have and to hold the same, subject to all the laws of this State now 
or hereafter enacted for the management and regulations of cemeteries 
in villages and also subject to all rules and by-laws of the said Village 
now or hereafter made for the l'egulation of the affairs of the same, 
or any part thereof.' 

"The Village is now contemplating an ordinance which would forbid 
burials in any lots in said cemetery for which permanent care has not 
been provided, They base their right to enforce such an ordinance upon 
the clause from the deeds which is above quoted, and which provides 
that all cemetery lot owners are subject to rules and by-laws of the 
Village existing or enacted in the future. 

'4The Village Council indicates that a great number of purchasers 
of lots in the cemetery have now made provisions for perpetual care 
of the lots purchased, but that there are many lots for which such 
provisions have not been made, and they feel that when the last person 
of a family tree is buried in the lot, and no perpetual care has been 
provided for , the Village will be forced to care for these lots without 
reimbursement if the cemetery is to appear neat and presentable." 

Question 

"Would such an ordinance forbidding burial in lots in said cemetery 
f01' which no permanent care has been provided be enforceable?" 

Opinion 

The ol'dinance submitted by you was passed by the Harris village 
council on December 1, 1947, Among other things, it provides that after 
the passage of the ordinance the purchase price of cemetery lots shall be 
in the amounts therein set, which amounts are fixed with regard to the 
size of the lot. The ordinance prescribes that of the purchas6 pl'lce for eacn 
lot thereafter sold a stated portion of that purchase price ushall be set 
aside in trustU in the Permanent Care and Improvem. 'ttt Fund established 
by the ordinance, the proceeds of which are to be used for t he perpetual care 
of the cemetery lots thenceforth sold. The ordinance further provides that 
after its passage owners 0" 'ots who acquired the same prior to the passage 
of the ordinance but Uwho had not paid into BuchU Permanent Care and 
Improvement Fund the specified sum for perpetual care of their respective 
lots shall be assessed a specified sum each year for the care of their respec
tive lots. 
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If I understand your inquiry correctly, the village council now intends 
to enact an ordinance the effect of which would be to forbid burials in any 
of the cemetery lots purchased before December 1, 1947, unless the owner 
of the lot or the person desi ring to have burial made therein pays into or 
contributes to the Permanent Care a nd Improvement Fund an amount 
sufficient to assure perpetual care for the particular lot in which the burial 
is to be made. While this condi tion may be raised by an ordinance for 
application to lots to be sold in the future, I take it that you are concerned 
with the enforceability of such a condition or ordinance 8S applied to ceme
tery Jots heretofore sold by the village. If that is the question, I think 
it should be, and it is, answered in the negative. 

While I have been unable to find any Minnesota case directly in point, 
Mansker v. Astoria, 100 Ore. 435, 198 Pac. 199, is authority for my view 
that the condition of the proposed ordinance could not be enforced against 
one who had purchased his cemetery lot before the ordinance embodying 
that condition is adopted. ]n the Astor ia case the city owned the public 
cemetery and sold to the plaintiff the r ight of sepulture in a burial lot 
subject "to the laws of the state of Oregon, and the ordinances, rules, and 
regulations of the said grantor, now or hereafter existing, with reference to 
said cemetery · •• ," At the time of the conveyance, t he city recognized 
the right of the lot owner personally to care for and maintain the lot, The 
Oregon COU1't held that the city could not, by a subsequent rule, deprive the 
lot ownel' of the right to care for the lo t, or compel her, against her will 
and consent, to provide a permanent fund for t he perpetual care of the lot, 
the same being an unreasonable rule and one not contemplated by the con
tract of purchase, In that case the Supreme Court of Oregon said: 

"When the plaintiff purchased her lot the city recognized her right 
to care for and maintain the lo t, for at that very time among the rules 
and regulations for the government of the cemetery were 11 rules 
'concerning the improvement and the keeping of the grounds' ; and these 
11 rules assumed t hat purchasers were entitled to do the work of 
improving and caring for their lots. The plaintiff, as the owner of the 
right of burial is entitled to care for the lot where her dead are buried, 
and she may do so either in person or by her own agent. Nor can the 
city deprive her of this r ight without her consent. By the l'csolution 
of June 25, 1918, and the form of contract adopted by the cemetery 
commission, t he city, as the cemetery proprietor, has in effect said to 
the plaintiff and to all others who purchased prior to the adoption of 
the endowment plan: 

'You must agree that your lot shall be kept up under the park and 
lawn plan; you must agree that the work shall be done by the city. and 
not by yourself, nor by any other agent selected by you; you must agree 
that this work is to be done through all time ; and you must agree 
perpetually to pay, for this work is never to be completed, but is to go 
on forever ; and if you do not so agree and if you do not furnish the 
fund which the city thinks is necessal'y to earn through all time enough 
money to pay the expense of caring for your lot, the commission will 
refuse to grant you a permit for future interments in your lot.' 
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"These limitations attempted to be placed upon the rights of the 
plaintIff amount almost to a deprivation of such rights, and conse
quently are unreasonable and unenforceable. 5 R. C. L. 246. See, also, 
Monett Lodge v. Hartman, 186 Mo. App. 148, 170 S. W. 670. 

II [11] The circumstances are not such as to make the attempted 
action of the cemetery commission a lawful exercise of the police power, 
broad though the scope of the police power is. Nor can the city say 
that the right to compel the application of the endowment plan was 
reserved to the city at the time of the conveyance of the lot to the 
plaintiff. The city is without power to bring the plaintiff's lot within 
the embrace of the endowment plan, unless the plaintiff consents." 

See annotations in 82 A. L. R. 1406 and 47 A. L. R. 70. See also 
Scott v. Lakewood Cemetery Association, 167 Minn. 223, 208 N. W. 811. 

LOWELL J. GRADY, 
Assistant Attorney General . 

Attorney for the Village of Harris. 
June 30, 1964. 
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B70-J 

Constitutionality-City of Minneapolis requiring registration of persons 
convicted of crimes other than misdemeanors. 
Minneapolis City Charter, C. 4, Section 5; 
Minnesota Constitution, Article I, Section 7; Article I , Section 11: 
Federal Constitution, Fifth and Fourteenth Amendments; 
M. S. 169.09, 610.49. 

Statement 

"I enclose herewith copy of a proposed ordinance providing for 
registration of persons convicted of crimes other than gross misde
meanors or misdemeanors, and request your opinion as to whether or 
not such an ordinance, if passed, would be valid and constitutional. . 

"This ordinance follows an ordinance which the City of St Paul 
has had for many years . Cincinnati and Miami have s imilar ordinances. 

" I am unable to find any case precisely in point. In my judgment 
the serious question raised by this ordinance is whether persons who 
have committed felonies and come into the City of Minneapolis from 
outside thereof must regis ter with t he Chief of Police, be photographed 
and fingerprinted, and required to notify the Chief of any change of 
residence while in the city, alt hough other persons who have not been 
convicted of felonies are not required to comply with the provisions of 
this ordinance. It might be claimed that such classification is arbitrary. 
fanciful and a denial of the equal protection of the law. Theoretically 
a man who has been convicted and punished for a crime has paid the 
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penalty and is entitled to the same rights as one who has not been eon
victed and punished for a felony. This ordinance is based on the theory 
that a man who has committ ed one serious crime is more likely to 
commit others." 

The ordinance submitted may be summarized as follows : Section 1 
prescribes that every "person who has been convicted · •• of any crime 
other than a misdemeanor, who comes into the City of Minneapolis from 
any point outside of such city with intent to remain in the City of Minne
apolis for a period of twenty-four hours or longer , shall immediately" 
register with the chief of police of the city by giving a written statement 
to the chief containing t he name, description, the stopping, lodging, or 
residence place of the registrant, and the nature of each crime of which 
the registrant has been convicted. Section 2 provides for the photographing 
and fingerprinting of the registrant. Section 3 imposes similar duties of 
registration upon every person residing in the city at the time the ordinance 
becomes effective who has been convicted "of any such crime other t han a 
misdemeanor." Section 4 provides for notification of change of address of 
the registrant. Section 5 requires the chief of police to keep a permanent 
record relating to the information furnished by the registrant. Section 6 
makes it unlawful to furnish false, untrue, or misleading information. 
Section 7 fixes the penalties for violations . Section 8 contains the dec1aration 
that the measure is "an emergency ordinance rendered necessary for the 
preservation of the public peace, health and safety." 

Question 

Would such an ordinance, if passed, be valid and constitutional ? 

Opinion 

Our research has failed to disclose any reported case passing upon 
the constitutionality of an ordinance of the particular type here considered. 

The task of attempting to determine the validity of an ordinance in 
the abstract is exceedingly difficult. The ordinance may be held to be 
constitutional as applied to a particular set of facts and unconstitutional as 
applied to a different set of facts. Constitutional issues are determined by 
reference to the particular facts and circumstances in which it is claimed 
that the legislative enactment is invalid. Vie arc given no facts. Conse
quently, we cannot, and we do not, offer any categorical answer to the 
general question you submit. However, we consider the ordinance generally 
from the point of view of several constitutional provisions, taking up first 
the equal protection provision to which you refer. 

Chapter 4, Section 5, of the Minneapolis City Charter provides that the 
HCity Council shall have full power and authority to make · •• all such 
ordinances for the government and good order of the city, for the suppres
sion of vice and intemperance, and for the prevention of crime, as it shall 
deem expedient." The proposed ordinance is clearly within this charter 
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authority, but, of course, the ordinance cannot legally conflict with the 
prOVISions of either t he Federal Constitution applicable to state action or 
with the prohibitions of the State Constit ution. 

In Dimke v. Finke. 209 Minn. 29, 295 N. W. 75, we find the following: 

"Legislation which selects particular individuals from a class and 
imposes upon them special burdens f rom which others in the same class 
are exempt is class legislation, violative of the equal protection clause 
of the federal constitution and of the uniformity clause of the state 
constitution. Minn. Canst. Art. 9, Section 1. (Cases cited. ) These con
titutional limitations do not curtail the power of the legislature to 
classify and to adopt different rules for diffe rent classes. They both 
require, however, that the classification be not unreasonable, arbitrary, 
or discriminatory, but that it operate equally and uniformly upon all 
persons in si mila r circumstances - - - ; that it be reasonable and 
based upon actual differences· •• (citing cases). 

"Classification is, in the first instance, a leg isla tive matter; and 
it must be borne in mind that 'there is a strong presumption that a 
legislature understands and correctly appreciates the needs of its own 
people, that its laws are directed to problems made manifest by ex
perience, and that i ts discriminations are based upon adequate grounds! 
Middleton v. Texas P . & L. Co. 249 U. S. 152, 157, 39 S. Ct. 227, 229, 
63 L. cd. 527. If the classification be based upon substantial dis tinctions 
which make one class really different from another, it is not violative 
of the constitutional provisions even though some inequali ties may 
result." 

The test, then, is whether there is a valid basis for the classification of 
persons to whom it is proposed to make the ordinance applicable. The 
ordinance differentiates between convicted criminals and others. Whether 
t here is a reasonable basis for t hat classification is, in the first instance, 
for the legislative determination of your city council within the meaning 
of the rule above stated. The council may be justified in differentiating 
convicted criminals from others, having in mind the evils to which the 
ordinance is directed. Our legislature has differentiated between convicted 
criminals who are witnesses a nd others who are witnesses. Cf, M. S. 610.49. 
The fact that the proposed ordinance does not embrace a ll convicted crimi
nals is no objection. The council might well conclude that there is no necessity, 
in order to accomplish the purposes for which the ordinance is designed, to 
make it applicable to persons convicted of crime prior to ten years before 
t he passage of the ordinance. 

If the ordinance is a legitimate exercise of the police power of the city, 
its enactment cannot be successfully assailed upon the ground that the 
ordinance is unconstitutional in that it deprives a person within its classi
fication of due process of law either under t he due process clause of the 
Fourteenth Amendment to the F ederal Constitution or under Section 7, 
Article I, of our State Constitution. See City of St, Paul v. ]{essler, 146 
Minn. 124, 178 N. W. 171. Whether the ordinance is a legitimate exel'cise 
of the police power of the city depends upon an affirmative answer to these 
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two questions: (1) Do considerations for the government and good order of 
the city and for the prevention of crime therein make the ordinance either 
necessary or expedient? (2) Do the means selected have a r cal and sub
stantial relat ionship to the object sought to be attained and the evil desired 
to be elimina ted? The evil at which the ordinance is directed is s ufficiently 
obvious to l'cnder unnecessary any extended gcncraJizations with reference 
thereto. Similarly. the means selected appear to this ,niter to have a 
reasonable relationship to the mischief soug ht to be remedied. The imposi
t ion of specia l police measures upon a defined and reasonable c1ass of 
society has analogies. Legislative enactments providing for the s te riliza
tion of criminals and insane persons have been upheld as constitutional 
against the objections of want of substantive due process. See Buck v. Bell, 
143 Va. 310, 130 S. E . 516, di scussed in 10 Minn. Law Rev. 343. State ex re1. 
Freeman v. Zimmerman, 86 Minn. 353, 90 N. W. 783, sustained as valid 
a regulation made by the commissioner of health of the City of Saint Paul 
requiring the vaccination of children as a condition precedent to their right 
to attend public schools. 

State v. Hovorka. 100 Minn. 249, 110 N. 'V. 870, upheld as constitu
tional an act of the legislature regulnting the business of pharmacy a nd, 
among othel' th ings, requiring pharmacists to register. In that case OUl' 
Supreme Court said : 

u ••• The rights and liberty of the citizen are all held in subordi . 
nation to that governmental prerogative , and to such reasonable 
regulations and restrictions as t he legislature may from time to time 
prescribe." 

See also State v. Crombie, 107 Minn. 171, 119 N. W. 660. 

The ques tion whether the ordinance may offend the prohibition against 
self-incrimination contained in Section 7 of Article I of our State Constitu
tion presents more difficulty.l 

In State v. Gardner. 88 Minn. 130, at 139-140,92 N. \V. 529, in speaking 
about the constitutional guaranty here involved, the Supreme Court said: 

u ••• The constitutional guaranJ:y is, not that no person sha11 be 
compelled to give evidence against himself which is made the basis of 
an indictment against him, but it is that he shall not be compelled to be 
a witness against himself. This constitutional guaranty mus t receive a 
liberal construction, to the end that personal rights may be protected. 
It was not necessary for the defendant to show that he had been in fact 
injured, for, as was well said by the court in the case of U. S. v. Edger
ton, supra: 'Where a witness is compelled to testify against himself, the 
injury inheres in the violence done to his rights. It is not susceptible of 
proof, nor the policy of the law to require it; and the injury done to the 
public in such case outweighs that suffered by the defendant. It is a 

lThe comparable provision in the FedeMlI Cons titu tion prohibiting' " sel(-Incl'imination" is con
tained in the Fifth Amendment thereto. and. of COU1'8e. the Fifth Amendment to the Fe.leral 
Constitution 15 a limitation only upon federal aclion and not UP<ln , tate Rction . However. the 
repor ted CB89 construing the prohibition against " se lf- incrimination " under the Firth Amend_ 
m ent to the Federal Cons titution ha ve penluas ive etrect upOn the co nstruction of the I lmllar 
provis ion contlincd in our State Constitution. 
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matter of the highest public policy that crime shaH be punished by legal 
methods.' Better an occasional miscarriage of justice than that the 
constitutional rights of the meanest man should be disregarded. 

"The constitutional guaranty not only protects a person from being 
compelled to give direct evidence tending to establi sh his guilt, b ut al so 
from giving any ci rcumstance or 1ink in the cha in of evidence which may 
tend to convict him of a crime. It is a reasonable construction to hold 
that it protects a person from being compelled to disclose the circum
stances of his offense, t he sources from which or t he means by which 
evidence of its commission or of his connection with it may be obtained, 
or made effectual for his convict ion, without using his answers as direct 
admissions against him. For all practical purposes, such disclosures 
would have the effect to furni sh evidence agains t the party making them. 
They might furni sh the only means of discovering the names of those 
who could give evidence concerning the transaction , an instrument by 
which a crime was perpetrated, or even the corpus delicti itself. Both 
the reason upon which the rule is founded and the terms in which it is 
expressed f orbid t hat it should be limited Lo confessions of guilt, or 
statements which may be proved in s ubsequent prosecutions as admis
sions of facts sought to be established therein. Emery's Case, 107 Mass. 
172, 182." 

In Hale v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 50 L. ed. 652, the United 
States Supreme Court, referring to the prohibition against uself-incrimina
tion" contained in the Fi.fth Amendment 10 the F ederal Cons titution, said: 

uThe interdiction of the 5th Amendment operates only where a wit
ness is asked to incriminate himself, - in other words, to give testimony 
which may possibly expose him to a criminal charge. But if the crimi
nality has already been taken away, the amendment ceases to apply. 
The criminality provided against is a present, not a past, criminality, 
which lingers only as a memory, * * *. * * * It is here that the law 
st eps in and says that if the offense be outlawed or pardoned, or its 
criminality has been removed by statute, the amendment ceases to apply." 

M. S. 169.09, among other things, r equires the driver of a motor 
vehicle involved in an accident rt!sulting in injury to or death of any person 
or damage to any vehicle driven or attended by any person to stop and give 
his name and address and the r egistration number of the vehicle driven by 
him. The constitutionality of legislative enactments of a simBar type, a s 
agains t the claim that such legislation offends the prohibition agains t self
incrimination is discussed in 13 Minn. Law Rev. 150. See al so People v. 
McCormick (Cal. 1961),228 P. 2d 349, a lthough the ordinance involved in the 
last-cited case differs in legal principle from the proposed ordinance he re 
considered. 

The principle enunciated in Hale v. Henkel, supra, seems broad enough 
to sugges t the general observation that the proposed ordinance may not 
offend the constitutional guaranty here considered, although a court might 
hold that it does as applied to a particular factual situation presented to the 
court. 
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The question, then, remains, whether the proposed ordinance, if enacted, 
would constitute ex post facto law in violation of Article I, Section 11, of the 
State Constitution. The proposed ordinance imposes no new or additional 
penalty for the prior conviction. Upon the authority of State v. Zywicki, 
175 Minn. 508, 221 N. W. 900, I am of the view that the ordinance is not 
vulnerable to attack on that ground. 

Minneapolis City Attorney. 
March 24, 1953. 
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LOWELL J. GRADY, 
As'sistant Attorney Genera1. 

62 

Milk-Neither board of county commiSSIOners nor county board of health 
cons tituted under M. S. A" Section 145.01. has authority to enact "milk 
ordinance" regulating sale, distribution, and handling of milk through
out the county. 

Facts 

"Pipestone County has not established a county health department 
under Chapter 406, Laws 1949 [M. S. A., Sections 145.47-145.54], but is 
still operating under Section 145.01, that is, its board of health is com
posed of a resident physician and two members of the county board." 

Question 

"Does ••• [the County Board of Pipestone] County have the 
power under the law to adopt a so-called 'milk ordinance,' that is , an 
ordinance s imilar to city and village ordinances, to regulate the sale , 
distribution and handling of milk throughout the county?" 

Opinion 

The question is answered in the negative. 

The county governments of this state can exercise only such powel'S a s 
are expressly granted them by the legislature and such as may be fairly 
implied a s necessary to the exercise of the express powers. See Cleveland v. 
Rice County (Minn. Sup. Ct., Dec. 26, 1952), 66 N. W. 2d 641. 

Since Pipestone County is not under the provisions of 1\1. S. A., Sections 
145.47-145.54, we have here no need to consider the extent of the authority 
conferred by Section 145.53. 

A county is not a "municipal corporation" within the meaning of M. S. A., 
Section 32.30. 
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I fail to find any statute whereby the legislature has conferred upon the 
board of county commissioners in the situation here considered, or upon a 
county board of health constituted under M. S. A., Section 145.01, the power 
or authority to enact a "milk ordinance" of the type suggested in your 
inquiry. Hence, the negative answer to your question. 

LOWELL J . GRADY, 

Pipestone County Attorney. 
Augus t 12, 1954. 
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Assistant Attorney General. 

292-E 

Sabbath Day-Coin music: box-Ordinance prohibiting coin operated mus ic 
machine on Sunday in 3.2 beer establishment is valid. 

Facts 

"On October 6, 1951. the Village Council passed an ordinance as 
follows: 

U iNa coin operated music machine is to be played on Sunday in 
any tavern where 3.2 beer is sold'." 

Question 

Is the ordinance in question valid? 

Opinion 

Under the provisions of M. S. 1949, Section 340.01, the governing body 
of the Village of Myrtle has been granted the authority to license and regu
late the bus iness of vendors at retail of non-intoxicating malt liquors. 

In Cleveland v. Rice County (dated Dec. 26, 1952). 56 N. W. 2d 641, 
Minnesota Supreme Court said in the syllabus at p. 642: 

"The express delegation of the power to license, regulate, and re
strict the hours of sale of non-intoxicating malt liquor includes, by impli
cation, as necessary to the effective exercise of that power, the author
ity to l'equire that the premises on which such sale is l icensed must 
close completely during the hours in which such sales are forbidden." 
Our Supreme Court also said at p . 643: 

"The business of selling alcoholic beverages at retail has always 
been considered especially susceptible to local control. See Anderson v. 
City of St. Paul, 226 Minn. 186, 32 N. W. 2d 538 ; City of Duluth v. 
Cerveny, 218 Minn. 511, 16 N. W. 2d 779. When the legislature has dele
gated such control to a local governing body, it cannot be inferred that 
it intended to confer any broad authority to control all of the activities 
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of a licensee. But the intent of the legislature to invest these subdivi
sions with the power to regulate other activities of a licensee which 
conflict with, or arc closely related to, the sale of such beverages may 
and should be implied, insofar as such regulation is reasonably necessary 
to effectuate the control expressly conferred. * •• " 
It therefore follows that since the Village of Myrtle has the authority 

to regulate the sale of non-intoxicating malt liquors, it also has the authority 
to include in its regulations a provision prohibiting the operation of a coin 
operated machine on Sunday in any establishment licensed for the sale of 
non-intoxicating malt liquor. Such a provision is neither arbitrary nor 
capricious. 

It is therefore our opinion that the ordinance in question is valid. 

IRVING M. FRISCH, 
Special Assis tant Attorney General. 

Attorney for Village of Myrtle. 
August 12, 1953. 

133 

477-B-26 

Safeguards-Construction of adequate safeguards around open pits, excava
tions and other dangerous conditions existing upon private property, for 
protection of its inhabitants, and penalties for violation thereof
M. S. A., Sections 412.221, subd. 32, and 412.231. 

Facts 

"There is a vacant corner lot near the center of the village which 
consists of a considerable excavation relatively close to the sidewalk. 
The excavation is the basement of a str ucture previously located there 
which burned down. The village counci l feels that someone may get 
injured by falling into this excavation at night and they have, therefore, 
requested the owner of the lot to put a f ence of some sort to protect 
agains t this happening. The owner has fail ed to do anything, however." 

Questions 

1. "Does the village have the power, under police powers or otherwise, 
to require the owner to construct some sort of protecting fence around 
this excavation where it borders the sidewalk? 

2. flIf they do, can this power be exercised by resolution specifically 
directed at this property or must an ordinance be passed 1 

3. uIf the owner docs not provide such protection, can the village have 
the work done and assess the costs as other taxes as in t he case of 
sidewalks 1" 
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Opinion 

These questions will be considered together and likewise answered. 

By virtue of the police power imposed in the village, the council has 
authority to adopt an ordinance to require the placement and maintenance 
of adequate safeguards around open pits, excavations and other conditions 
existing upon private property which are inherently dangerous to the inhabi
tants of the community. M. S. A'J Section 412.221, subd. 32, grants such 
power and authority to the village council. 

The extent to which such police power may be exercised by the council 
is not susceptible of an exact definition. It is broad and comprehensive. It 
comprehends, generally speaking, the power to enact and enforce ordinances 
requiring each citizen to conduct himself and use his property so a s not to 
unnecessari ly injure another. See McQuillin Mun. Corp., 3d Ed., Sections 
24.01, 24.02 and 24.03. 

The ordinance which the council may adopt for the aforesaid purposes 
must be reasonable. Whether it is reasonable presents a judicial question. 

The council is empowered to declare that a violation of such a n ordinance 
shall constitute a penal offense, and to prescribe penalties for violation 
thereof within the limi tations provided in Section 412.231. 

We are not aware of any other appropriate remedy of which the council 
may avail itself so as to secure protection to its inhabitants from injuries 
which might result from the factual conditions above related. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Attorney for Village of Cobden. 
May 22, 1953. 

134 

477-B-20 

Trailer coach or trailer house-Validity of ordinance requiring permission of 
the village council to keep a trailer house or trailer coach within the 
viUage discussed-M. S. A" 412.221, subd. 32. 

Facts 

The Village of Osakis proposes to enact an ordinance regulating trailer 
houses to read as follows: 

UNo person shall place or keep a trailer house on any premises in 
the platted portion of the Village of Osakis, either owned by him or not, 
without the written permission of the Village Council. This ordinance 
shall not apply to trailer courts, resorts or motels." 
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Question 

Is the village council authorized to enact an ordinance prohibiting a 
trailer house on any premises in the platted portion of the Village of Osakis 
except with the written permission of the village council in the form above 
set forth? 

Opinion 

M. S. A" Section 412.221, subd. 32, the general welfare clause of the 
village code, confers upon the village council a broad power to enact ordi
nances under the police power of the vil1age. 

The ordinance ns proposed relates to a restriction in the use of private 
property within the village. The general rule governing the enactment of 
ordinances regulating the use of private property a s sta ted in 16 C. J . S., 
Section 220, at p. 645, is as fonows: 

"A statute or ordinance that attempts to impose unreasonable 
I'es tr ictions on the use of private property is void as an attempt at 
impairment of ves ted rights. However, there cannot be any vested right 
to the use of property in such a manner that it constitutes a nu isance, 
or an injury to the public health or morals, or an injury to t he property 
rights of others. * * *., 

Under this rule the question presented in reviewing every ordinance affecting 
private property is : Is it reasonable? 

In Young v. Mall Invest.. Co., 172 Minn. 428, 215 N. W. 840, 55 A. L. R. 
461, an ordinance of the City of Minneapolis was held invalid. The ordinance 
proposed to alter the common law doctrine rela t ing to sublateral support by 
placing a duty on the person excavating his property to protect not only the 
land of the adjoining owner but also the buildings on the adjoining land from 
weakening. The court, after setting forth the rule contained in 16 C. J. S., 
supra, said: 

liThe ordinance here in question is absolute in terms, without quali
fications or ex~eptions. It has no reference to location of the land, 
whether in the built-up sections of the city or in practically rural or 
unsettled sectionsj it has no reference to nearness or dis tance from 
streets or highways j no reference to the kind of structures or ' loads 
required to be protected against. In its present form it is clearly appli 
cable to cases where no public interest is involved and where its only 
effect is to serve private interests and grant property rights to one 
private party and impose burdens upon another private owner of prop
erty. 

"For these reasons this court is constrained to hold that this ordi
nance cannot be sustained under the police power of the municipality; 
that it is not a reasonable restriction on the use of private proper ty; 
that it impairs vested rights of the use of real property, and is invalid 
and unconstitutional. * * * " 
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In State v. 'Vittles, 118 Minn. 364, 136 N. W . 883, an ordinance of the 
City of Minneapolis prohibiti ng, without a special permit from the city coun
cil, t he storing, piling or placing of unused boxes, barrels or other inflam
mable materia l upon or in any place within the city, without regard to the 
quantity. place or manner in which the material was kept or used, was held 
unreasonable and void. The court said : 

"But to justify legislative interference with property rights in the 
interest of fire protection and prohibi t the citizen , without s pecial per
mit, from keeping upon or within his premises any particular class or 
kind of property. it should appear either that the property itself, by 
reason of its character or the manner in which it is kept 01' used, is a 
menace to the public welfare. Legislation which goes beyond these 
limi ts and attempts to prohibit the accumulation of such material, re
gardless of quantity or its dangerous character, upon vacant lots or in 
buildings within any part of the city, including the private residence and 
adjacent barns and sheds, we think, exceeds the rule of reasonableness. 

. . ." 
See also State v. McCormick, 120 Minn. 97, 138 N. W . 1032; Village of Golden 
Valley v. M. N . & S. Ry., 170 Minn. 356, 212 N. W. 685, and S tate v. Clarke 
Plumbing and Heating, 56 N . W. (2d) 667, and the dissenting opinion of 
Anderson v. City of St. Paul, 226 Minn. 186, 32 N. W . (2d) 638. 

I t is the rule that an ordinance may be declared void when, from its 
inherent character or from competent proof, its operation is shown to be 
unreasonable, unless the contrary appears from the text thereof or is estab
lished by proper evidence. See Vil1age of Golden Valley v. 1\1. N . & S. Ry., 
supra. 

Unques tionably, M. S. A., Section 412.221, s ubd. 32. authorizes the enact
m ent of an ordinance regulating the use of trai ler houses within the platted 
portion of the village but the ques tion of whether this power is being prop
erly exercised must be determined by considering it in connection with the 
facts and circumstances in the particular locality. 

We therefore cannot answer the question submitted categorically. 
Whether the ordinance is reasonable must necessari ly depend upon the facts 
and circumstances in ea ch instance where it is applied. 

Osakis Village Attorney. 
March 1, 1954. 

JOSEPH J. BRIGHT, 
Assis tant Attorney General. 

238-i 
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ORGANIZATION 

135 
Villages-Annexa tion-Petition- Must be signed by 8 majority of owners

Life tenant owner within meaning of statute-M. S. A., 412.041, subd. 4. 

Facts 

A tract of land identified as No.1 abuts the village on the north side 
thereof; tract No.2 adjoins tract No.1; tract No.3 adjoins tract No. 2, and 
tract No. 4 adjoins tract No.3. Tracts 1,2 and 3 are owned by Hand Wj 
tract No.4 is owned by Wand C-l and C-2. The interest of \V is that of a 
life tenant, and C-l and C-2 have a vested remainder in tract No.4. 

Reference is made to M. S. A., Section 412.041, subd. 4, and there is 
presented these 

Ques tions 

U(I) In the situation where W is a life tenant and C-l and C-2 
have the ves ted remainder, may all three be considered 'owners' within 
the meaning of this statute? 

"(2) If question number one is answered in the affirmative, will 
the owners of tracts three and four be a 'majority of the owners' so as 
to entitle them to petition for annexation of all four tracts?" 

Opinion 

Both of these ques tions are common to one another and may be conven
iently considered together, and likewise answered. 

So far as material to the questions considered, M. S. A., Section 412.041, 
subd. 4, l'eads as follows : 

"If the land is platted or, if unplatted, does not exceed 200 acres , the 
owner or a majority of the owners may petition the village council to 
have such land included within the village." 

'Ve a ssume that the area of the four tracts above reierl'ed to does not exceed 
200 acres. 

It appears that tracts I , 2 and 3 are owned by Hand W. Consequently, 
if the petition for annexation should be limited to tract I, or tracts I, 2 and 3, 
then it would be necessary for both Hand W to sign the petition for annexa
tion in order to meet the requirements of the sta tute with reference to the 
requisite number of signers. Tract 4 is owned by 'V, C-l and C-2, If the 
petition for annexation includes tracts 1, 2, 3 and 4, then it will be necessary 
for at least three of the owners of such four tracts to sign the petition in 
order to comply with the requirements of said statute. 
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In our opinion, W as a life tenant and e-l and C-2 as owners of a vested 
remainder therein are deemed to be owners within the meaning of the above 
statute. See Keith v. Albrecht, 89 Minn. 247, 94 N. W. 677; Nolan v. Greeley, 
160 Minn. 441, 186 N. W. 647; Moritz v. City of St. Paul, 52 Minn. 409, 54 
N. W. 369. 

Mower County Attorney. 
September 30, 1963. 

PROPERTY 

136 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

484-E-l 

Easement-Real estate-Sale-County is authorized to sell and convey an 
easement over and across a county-owned poor farm under M. S. A., 
Section 373.01 (3). upon compliance with the terms and conditions 
thereof. 

Facts 

An electric power corporation has reques ted the county board of com
missioners to grant it .a perpetual ea sement for electric transmission lines 
over and upon lands owned by the county and used for its county poor farm. 
The county commissioners are willing to grant and convey the easement 
requested. 

Questions 

"May such an easement be granted only if the form of Section 
373.01, subd. 3, M. S. A., is followed? 

"May the county grant an uncondi t ional perpetual easement over 
its r ea) property jf requested?" 

Opinion 

A county is authorized to sell, lease and convey real or personal estate 
owned by the county in conformity with the provis ions of M. S. A., Section 
373.01 (3). An easement is an interest in land. United States v. 'Velch, 217 
U. S. 333, 339, 30 S. Ct. 527, 64 L. cd. 787, 789. 1n re Petition for Establish
ment of County Ditch No. 78, 233 Minn. 274, 282, 47 N. W. (2d) 106. 

Accordingly, it is our opinion that the authority conferred upon the 
county by Section 373.01 authorizes the county to sell and convey an ease
ment in conformity with the provisions and conditions of such section. How
ever, such power to sell imposes a duty upon the appropriate county officials 
to secure the best price obtainable therefor. See opinion of the attorney gen
eral dated September 16, 1950, No. 180 in the 1950 Report. 
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M. S. A., Section 373.01 (3), under the facts recited in your letter, is the 
only statutory provision providing a method for the sale and conveyance of 
an easement by the county and i ts provisions must be complied with. 

We believe the foregoing answers your questions. However. we express 
no views on the desirabil ity of the sale of an easement over public property 
nor do we express any views about the right of an electric power corporation 
to establish a power transmission line upon property owned by the public 
and devoted to a public use. See Minnesota Power and Light Company v. 
State, 177 Minn. 343, 225 N. W. 64. 

Rice County Attorney. 
October 2, 1953. 

PUBLIC HEALTH 

137 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

126-a-42 

Nurses-Scrvices-Contract-County boards-May jointly employ public 
health nurse - M. S. 1953, Section 145.08, Subd. 1, and Section 471.59 
-Reimbursement authorized for payments for nursing service under 
Section 145.125. 

Facts 

"Minnesota Statutes, Section 145.125, provide that the State of 
Minnesota shall reimburse each county $1500 annually toward the salary 
of a county nurse employed by the respective county. The Minnesota 
State Department of Health supervises the county nurses and lays down 
certain quaJifications and standards. 

"It is possible that Pennington a nd Red Lake Counties may hire a 
county nurse to serve both counties. These two counties have a tota l 
population of less than 20,000 and are small in geographical area. Other 
much larger counties of much greater geographic area and of 50,000 to 
60,000 population have one county nurse and rece ive the $1500 annual 
reimbursement from the State of Minnesota. The State Department of 
Heal th has notified us that it will give its approval to the employment 
of one nurse by the two counties." 

Ques tion 

flIn your opinion, is it legal for the State of Minnesota to payout 
this $1500 annual reimbursement when the two counties jointly hire one 
nurse, and if it is legal, would the amount be $1500 to each county or 
$1600 in all 1" 
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Opinion 

A ca tego rical answer cannot be given to the question a s specifically 
submitted. 

The amount which may be paid by t he state to a county on account of 
payments made by it for public health nurse services is in part dependent 
upon the amount expended by the county for such services. Consequently. 
OUI' opinion will be limited to the authority of the county board of commis
s ioners of the counties involved to jointly employ or contract for t he services 
of a public health nurse, and the l'ight of reimbursement, a s authorized by 
M. S. 1953, Section 145.125, on account of payments made by each county 
for such se rvices. 

M. S . 1953, Section 145.08, subd. 1, authorizes every county board of 
county cOlllmiss ioners, except in counties now or hereafter having a popula
tion of 550,000 01' more, "to employ and to make appropriations for the com
pensation and necessary expenses of public health nurses, for such public 
heal th duties as may be deemed necessa ry." Under this s tatute the county 
board of either of the counties here considered could severally employ a 
pub lic health nUl'se. This sta tu te neither au thorizes nor forbids the joint 
exercise of the power and authority granted to each county under this 
statute. However, under Section 471.59, subd. 1, two or more governmental 
units, including counties, by agreement entered into through the action of 
their governing bodies, may jointly or cooperatively exercise any power 
common to the contracting parties. Consequently, we are of the opinion that 
the authority to employ a nurse by either P ennington or Red Lake County 
under Section 145.08, subd. 1, may be jointly and cooperatively exercised by 
the county boa rd of these two counties under Section 471.59, s ubd. 1. The 
services of the public health nurse to be paid for by Pennington County under 
joint agreement s hould be limited to the territorial limits of that county, 
and the same situation should be observed by Red Lake County. In other 
words , the coun ty of Penning ton does not have any authority under the 
s tatute to pay for services of a public health n urse beyond the territorial 
limits of that county. 

Section 145.125 specifies the conditions to be complied with so that a 
county may receive payment from the state. Each county here considered 
would be entitled to such payment from t he state not exceeding $375 in any 
quarter upon compliance with the condi tions contained in this statute. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Pennington County Attorney. 
May 10, 1954. 905-J 
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138 
Nurses - Services - Contract - School districts - Towns-A viJIage and a 

school di strict or a town may jointly contract for services of public 
health nurse-l\{' S. 1953, Section 145.08, construed. 

Question 

uUnder this section, may one village and one school district only 
combine and form a separate nursing district? It 

Opinion 

M. S. 1949, Section 145.08, was amended by L. 1951, C. 563. By Section 
I, Subd. 1, of the amendment the boar d of county commissioners of the 
county of Hennepin was excepted from the authority granted to "every board 
of county commissioners." No such exception was made with r espect to 
the power and authority granted to every city council, village council, 
school board, and town board. Consequently, the power and authority thus 
granted to the governing body of these un its of government under Subd. 1 
above is applicable to Hennepin County . 

Subdivision 3 of the amendment (coded as M. S. 1953, Section 145.08, 
Subd. 3), so far as here material, reads as follows: 

"In each county now or hereafter having a population of 550,000 
or more, every city and village council and every school and town 
board is hereby vested with the authority and power provided for and 
imposed by provis ions of Subdivision 1. In such counties two or more 
municipalities, school districts and towns may by written agreement of 
their respect ive governing bodies, form a nUl'sing district within the 
territory comprising the contracting municipali ties, school districts 
and towns for the purposes set out in Subdivisions 1 and 2. All such 
a greements shall contain provisions for the appor t ionment of the cost 
and expenses incident to the carrying out of the hereinbefore mentioned 
purposes. Once formed, no such nursing distr ict shall be discontinued, 
nor shall any municipality, school district or town withdraw from same, 
within three years from the effective date of format ion," 

Having in mind that every city council, village council, school board, 
and town board within Hennepin County may severally exercise the author
ity prescr ibed in Subd. 1 of C. 563, we believe it reasonable to conclude that 
a municipality, either a city or a village, and a school district or a town 
may jointly form a nurs ing district within the ter ritory compris ing the 
contracting uni ts of government in accord with the provis ions of said 
Subd. 3. We have not overlooked this specific language : "In such counties 
two or more municipalities, school districts and towns" might be construed 
so as to r equire at least two municipalities to join in the proposed agree
ment. However, we believe that a logical construction compels a conclusion 
that by Subd. 3 of the amendment the legislature intended to authorize the 
political subdivisions therein enumerated to jointly exercise the power 
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thereby conferred, which authority in substance could be severally exercised 
under Subd. 1 thereof. An absurd or unreasonable conclusion should be 
avoided. Section 645.17. 

Accordingly, we answer the question in the affirmative. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Attorney for Village of Bloomington. 
May 7, 1954. 

PUBLIC RECORDS 

139 

906-J 

Destruction-Cancelled bonds of county may not be destroyed except upon 
compliance with M. S. 384.14-Settlement records or work sheets pre
pared by County Auditor for distribution of tax settlement should not 
be destroyed except upon compliance with 384.14. 

Question 

4'Is there any Statute on our books which would authorize our 
County Auditor to des troy old cancelled bonds issued by our County? 
If thel'e is such a law would you please tell us what cancelled bonds 
can be destroyed?" 

Opinion 

M. S. 384.14 provides what vouchers, files, records, and papers filed in 
the office of the county auditor may be destroyed at the time and under the 
conditions in that statute specified. The "old cancelled bonds" mentioned 
constitute Hmiscellaneous papers" within the meaning of 384.15 (6). 

Facts 

HOur County Auditor, when he makes settlement of tax receipts 
to the various governmental units within the County, makes up certain 
work sheets which are called settlement records. When the state auditors 
[Public Examiner] audit the County's books they check these settlement 
records"; 

and you ask this further 

Question 

"Can these settlement records or work sheets be destroyed after 
auditors have made their audits?" 
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Opinion 

M. S. 276.10 provides that at the time therein stated the county auditor 
and county treasurer shall make the tax distribution therein specified. 
Except for the report thereof required by the statute to be made to the 
state auditor, the statute cited does no t specifically require the preparation 
and preservation of a composite record of the apportionment and distribution 
made as is apparently reflected by the "settlement records or work sheets" 
mentioned in your inquiry. The report to the state auditor required by 276.10 
is different, not only in purpose but also in factual information, from the 
"sett1ement records or work sheets" here involved. In the performance of 
an important duty such as is imposed upon the county auditor and county 
treasurer under 276.10, it seems clear that the statute intends that there 
should be made and kept ava ilable some r ecord of t he tax distributions 
made under 276.10 other than the individual warrants issued to the individual 
taxing units enti tIed to participate in the distribution. To be sure, the 
"settlement records and work sheets" here involved are prepared not only 
for the purpose of f acilitating the distribution, but also to reflect the com
posite distribution to all the participating taxing units at the periodic 
times stated. It is upon the basis of the "settlement records" that the auditor 
appears to make his distribution under 276.10, and the public examiner 
apparently considers those "settlement records" as official records of the 
county auditor for auditing purposes where no other composite record of 
the tax distributions is otherwise kept by the auditor. The public examiner 
is r equired by 1\1. S. 215.11, in respect of each county, to make an "examina
tion of all accounts and records relating to the receipt and disbursement 
of the public funds." Since these "settlement records" are r ecords relating 
to the disbursement of public funds, I am inclined to resolve any doubt 
on the question of destructibility against it and to entertain the view that 
these "settlement records or work sheets" should be preserved and not 
destroyed unless destruction thereof is effected under M. S. 384.14. 

Swift County Attorney. 
October 7, 1953. 

PUBLIC SAFETY 

140 

LOWELL J. GRADY, 
Assistant Attorney General. 

851-F 

Fire protection-Beyond corporate limits-Contract--ViUages may furnish 
fire protection beyond corporate limits-Contracts therefor should be in 
writing-Income derived therefrom should be paid to vilJage and not to 
volunteer fire department--M. S. A., Sections 438.08 and 438.09. Town 
board may contract for fire protection when authorized by electors
L. 1953, C. 57. 
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Facia 

"The Volunteer Fire Department of this Village has been in the 
habit of making fire calls outside the Village limits to the various 
surrounding Townships and also to nearby villages. When a call is 
made to a nearby village, it has been the policy for the Village of 
Lamberton to pa y the fire department for the call under the terms 
of a n oral gentlemen's agreement that the other villages would answer 
calls for fires in Lamber ton paying their own fire department for said 
calls. Some of the surrounding townships have been making regular 
yearly payments direct to the fire department in r eturn for this service. 
However, the Village has been paying t he fire department compensation 
for making these calls and, of course, under this arrangement has been 
getting nothing in return since the money fl'om the townships has 
been going direct to the fire department. With the r emaining town
ships the fire department has been making calls and being paid by 
the Village but r eceiving no compensation from these townships." 

Questions 

ill. Has the volunteer fire department any authority to make calls 
outside the corporate limits of the Village without the Village and the 
municipality being served having a contract with each other 1 

"2. Where there is an oral contract, should the money paid by 
t he municipalities served be paid to the Village or should it be paid 
directly to the fire department? 

"3. Under the provisions of said statutes, is it r equired that a 
formal contract be entered into before the Village can answer fire 
calls outside the limits of the Village? 

"4. Docs the above r eferred to gentlemen's agreement between the 
villages in this area authorize the Village to send its fire depart ment 
to the surrounding villages under this r eciprocal arrangement 1" 

Opinion 

1. As a general proposition, the Village of Lamberton has no duty to 
furnish fire protection beyond its corporate limits. 

By virtue of M. S. A., Sections 438.08 and 438.09, the council by a 
five-sevenths vote may aut horize its fire department to attend fires outs ide 
of the corporate limits. Under Section 438.09, the body or person having 
control of a municipal fire department is authorized to contract with other 
municipalities for compensation for services rendered in fighting fires as 
prescribed by Section 438.08. These s tatutes should be considered together . 
Section 438.09 grants authority to contract for fire protection. Without a 
contract between municipalities providing for fire service protection as 
aut hori zed by the statutes referred to, we are of the opinion that a voluntary 
fire department has no a uthorit y to attend fires outs ide the village limits. 
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2. Under said statutes, we believe t hat t he contract between the 
municipalities 85 therein authorized should be a written contract and not 
a n "oral gentlemen's agreement ," The r evenue accruing to the village as 
a result of fi re protection services rendered outside of the vil1age should be 
paid to the village and not to the fire department. Section 438.09 provides 
that the agreed compensation for the services to be rendered shall be a legal 
charge and collcctible by the municipality rendering the same. This language 
clearly indicates that the compensation to be paid for such services inures 
to the village a nd not to the voluntary fire department. 

3. Our answers to questions 1 and 2 render unnecessary an answer to 
this question. 

4. We are not advised as to the legal import of the so~called "oral 
gentlemen's agreement." Nor have we been able to find this term defined. 
A gentleman is a man of integrity and honesty. Presumably a gentlemen's 
agreement is some sort of an und~rstanding or contract between gentlemen 
which would be carried out and performed by them because of their in
tellectual honesty and integrity rather than upon the premise of a legal 
respons ibiJity. The cont ract, however, for fire protection between munici
paJities authorized by t he statutes referred to should be in writing. We 
believe that sound business practices by a municipality suggests that such a 
contract should be in writing and not an oral understanding. 

We are not advised of any reason, nor has any been directed to our 
attention, which suggests that the contract referred to in the statutes 
should not be a written instrument defi ning the conditions and terms to be 
assumed and carried out by the contracting municipali t ies. 

As bearing upon the necessity of requiring a wl'itten contract between 
the municipalities for fire protection, we direct attention to Section 69.02. 
which relates to the annual r eport to be made by the commissioner of 
insurance. It will be noted that this s tatu te r efers to the term "services 
nre furnished a s evidenced by the service contracts filed with him." 

Obviously, only written contract s could be filed with t he commissioner 
of insurance. 

Although no question has been submitted relative to the authority of 
a town board to enter into a contract for fire protection purposes, it will 
be observed that authority must fi rst be obtained from the town electors 
before the town board is authorized to make a contract for such purposes. 
See L. 1953, C. 57, Section 3. 

VICTOR J . MICHAELSON, 
Special Assistant A ttorney General. 

Lamberton Village Attorney. 
December 15. 1953. 688-. 
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141 
Fire protection-Towns and vil1agcs-Contract-May mutually contract for 

fire protection when authorized by town electors-May jointly acquire 
and own equipment and housing facilities therefor-Expenditures by 
contracting political s ubdivisions s ubject to lax limitations contained 
in Section 275.09-Contract made by towns for fire protection purposes 
s hould be on annual basis-Sections 365.15 to 365.18. 

Facts 

14The village of Goodh ue and t he townships of Belvidere, Hay 
Creek, Featherstone, Zumbrota, Goodhue and Belle Creek in this county 
by joint action in 1940 organized themselves into an association known 
as the Goodhue Community Fire Truck Association. No specific contract 
was ever made between the various parties although the representatives 
of the town boards and the village council did adopt certain By-laws 
under which the association has operated since its organization. At 
the time of its organization, t hey purchased a fire truck and have 
since acquired three other p ieces of fire fighting equipment. This equip
ment has been housed in t he village of Goodhue. The housing available 
in said village is inadequate f or the association's present equipment. 

"The various units included in t he a ssocia tion a re desirous of enter
ing into a contract whereby each of the governmental units involved 
would contribute a certain amount towards t he construction and erec
t ion of adequate housing for the association's fire fighting equipment 
in the village of Goodhue. The proposition was submitted to t he electors 
of the several towns for vote by ballot at the annual meeting as follows: 

'Shall t he Town Board be a uthorized to enter into a contract with 
the village of Goodhue and (the other towns included in the association 
naming t hem) for the purpose of jointly acqui ring housing for the fire 
fighting equipment now jointly owned or used by t his and said other 
municipali ties at a cost to this township of not more than $ ........... ... . . 
plus an annual cost to this town ship for maintenance of such housing 
not to exceed .............. .. per cent of the total cost of such maintenance.' 

"At t he annual elections, one of the towns included in the asso
ciation faB ed to submit the proposit ion by ballot and on a voice vo te 
at the annual meeting the proposit ion was voted down. Another of 
the towns submi tted the proposition by ballot and the proposition was 
defeated. The remaining four town ships approved the foregoing propo
s ition. The town officers of t he two dissenting towns now feel that 
their electors, after having the proposition more thoroughly explained 
to them, would approve the foregoing proposition. Upon f urther in
vestigation , it also appears t hat the amount of money specified in the 
quoted propositions for the towns voting in favor of the proposition 
together with the share to be paid by the village of Goodhue will be 
sufficient to erect the contemplated housing. ". . . 
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"It is proposed to provide in the contract that the village is to ac
quire the real estate on which the housing is to be erected and the towns 
are not to be required to contribute to the cost of such land. Each of 
the contracting parties is to pay a proportionate share of the main
tenance of the housing and the contract shall run for fifty years, at 
the end of which time ownership of the building would be vested in 
the vi1lage. However, should the contract be terminated at an earlier 
time, the building is to be disposed of by competitive bids and the 
proceeds divided among the contracting parties." 

and the following 

Questions 

" 1. May the members of the association legally enter into a 
contract providing for the erection and maintenance of adequate 
housing for the fire fighting equipment? 

H2. May the towns who voted favorably on the quoted proposition 
enter into a contract with the village of Goodhue (which village we 
presume will vote favorably on the proposition) for the construction 
and erection of housing faci lities fOl' the fire fighting equipment of 
the association, which contl'act would require the two towns that did 
not approve the proposition to pay a reasonable rental for the premises? 

"3. May the town boards of the two dissenting towns enter into 
the cont ract without t he approval of the electors in such towns obtained 
by ballot vote at t he annual meeting? If the answer to this question 
is in the negative, maya special town meeting be called for the purpose 
of resubmitting the propos ition to the electors?" 

Opinion 

Questions 1 and 2 will be considered together. 

1-2. By authority of M. S. 1953, Section 365.15, the electors of each 
town at its annua l meeting are authorized to provide fire protection or the 
purchase or acquisition of apparatus therefor, either by itself or jointly 
with any other town, city, or village, or number thereof; to provide for the 
maintenance and operation of such apparatus, and to determine by ballot 
t he amount of money to be raised for such purpose. 

After the electors have authorized the providing of apparatus for fire 
protection or the maintenance and operation of such apparatus, or both, 
and determined the amount of money to be raised therefor, the town board 
may thereafter levy a tax for such amount, or lesser amount, and enter into 
contract necessary for t he purpose of providing fire protection. 

The town board shall have control and management of the fire protection 
apparatus or equipment, subject to control and management under a con
tract or agreement entered into jointly with other units of government 
as provided in Section 365.16. 
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Under Section 365.17, after the electors of a town have authorized 
the providing of fire protection and determined the amount of money to be 
raised by the respective towns, the town board of each town so authorized 
may arrange for pooJing the amounts raised by such towns and to provide 
jointly for the acquisition of apparatus, and for maintaining the same in 
common, upon such terms and conditions as may be mutually agreed upon. 

Section 365.18 grants authority to the town board, when first authorized 
by the electors and when funds have been provided therefor, to enter into 
a contract with the county in which the town is located, or with any adjacent 
city or village. or with any volunteer fi.re department or association for the 
furni shing of fire protection within the limits of the town and for the care, 
maintenance and operation of such equipment upon such t erms and condi
tions as may be mutually agreed upon. 

From the foregoing statutory provisions it is clear that when the 
electors of a town have authorized the providing of fire protection and have 
voted funds for such pm'pose, the town board of s uch town may enter into 
a joint agreement with other town s or villages, or any number of them, 
for the purpose of pooling the amount of money available to each town 
board for fire protection purposes upon such terms and conditions as the 
r espective units of government may mutually agree upon. It also seems 
clear that the various towns here involved had authority to authorize 
the town board to enter into a contract with the village of Goodhue for 
the purpose of jointly acquiring housing for fire fighting equipment jointly 
owned or used by such towns, as contained in part in the ballot and sub
mitted to the electors of the respective towns for their approval. However, 
in addition to the aforementioned proposal the following additional pro
vision is also contained in said ballot: 

u •• '" plus an annual cost to this township for maintenance of 
such housing not to exceed ................ per cent of the total cost of such 
ma intenance." 

From the last paragl'aph of the statement of facts above it appears t hat 
"Each of the contracting parties is to pay a proportionate share of the 
maintenance of the hous ing and the contract shall run for fifty years, at 
the end of which time ownership of the building would be vested in the 
village. However, should the contract be terminated at an earlier t ime, 
the building is to be disposed of by competitive bids and the proceeds divided 
among the contracting parties." 

From the statutes above referred to it seems obvious that the authority 
to provide fire protection mus t be authorized by the town electol's at their 
anilUal meeting. Inasmuch as the amount of money is to be raised by the 
electors at an annual meeting, it necessarily follows that the contract 
which may be made by a town board must be on an annual basis. We there
fore believe that it was beyond the authority of the electors to vote an 
annual cost for the maintenance of such housing facilities to be spread 
over a period of 50 years. There being no statutory authority authorizing 
the electors to provide for a tax levy beyond the current year, then that 
portion of the ballot which authorizes a fund for the maintenance of the 
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housing equipment not exceeding a certain per cent of the total cost of 
ma intenance for a period extending beyond the current year is void and 
without legal effect. 

Neither the electors nor the town board have authority to create an 
obligation for the current year in excess of the f unds available therefor, 
or in a nticipation of taxes levied and in the process of collection as pro
vided in Section 471.69. 

The foregoing disposes of questions 1 a nd 2. 

3. The town boards of the two dissenting towns may not enter into t he 
proposed contract without approva l of the electors as provided in Sections 
365 .15 to 365.18. 

The question of whether the electors may vote upon the question of 
providing for fire protection and raising money for such purposes at a 
special election was cons idered in opinions of attorney general dated Apr il 
21, 1938, and February 23, 1940, file 688-c-1. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Attorney for Village of Goodhue. 
March 80, 1954. 

PUBLIC UTILITIES 

142 

688-K 

Funds-Expenditure-Expense of election-Charter city without power to 
expend public fund s in advertis ing to bring about a favorable vote upon 
a question to be submitted at an election. 

Facts 

The city of Fergus Falls owns its electrical distribution system. It buys 
. electricity and supplies it to its customers. 

It has been proposed that the city sell its distribution system and an 
election will be held at which the people wi1l have an opportunity to vote 
upon the question whether the city shall sell such system. There is opposition 
on the part of some of the people to the sale of the system. 

Question 

May the city use money from its electric fund for the purpose of paying 
the expense of dissemination of the facts which the ci ty authorities believe 
have a bearing on the question on which the people will vote? 
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Opinion 

15 McQuillin Municipal Corporations, 3rd ed., Section 39.21, is authority 
for the statement that expenditures have been held unauthorized for adver
tising to bring about a favorable vote upon a proposed bond issue. See also 
Elsenau v. Chicago, 334 Ill. 78, 165 N. E. 129; Mines v. Del Valle, 201 Cal. 
273,257 Pac. 630 ; Powell v. City and County of San Francisco, 62 Cal. App. 
2d 291 , 144 P. 2d 617; State ex reI. Port of SeaUle v. Superior Court, 93 
Wash. 267. 160 P. 775. LRA 1917B 354. 

Following the reasoning of the cited decisions, it is my opinion that 
money from the electric fund of t he city may not be used for the purpose 
suggested. 

The underlying thought in the cases above mentioned is that cities 
have those powers which t he legislature has gran ted to them. They have 
no inherent powers. T he powers must be ei ther expressly granted or 
necessarily implied from the powers granted. The charter of Fergus Falls 
g ives no such power as that involved in this question and there is nothing 
in the charter that implies such power. 

F ergus Falls City Attorney. 
March 11 , 1953. 

143 

CHARLES E. HOUSTON. 
Assistant A ttorney General. 

624-C-16 

Municipally owned-Service-A village in the electric light business is sub· 
ject to the same duties and obligations as persons or corporations doing 
the same class of business. 

Facts 

uThe Village of Russell in Lyon County owns a system for distribu
tion of electricity wit hin its corporate limits. It purchases its electricity 
from the City of Marshall, also in Lyon County, which electricity is 
brought to t he Village of Russell by means of a transmission line 
between the two towns. This transmission line is owned and maintained 
by the Village of Russell and extends over a distance of approximately 
thirteen miles. Russell retails t he current to its customers and is entirely 
independent f rom the system at Marshall except insofar as they rely 
upon Marshall to supply curren t at wholesale. 

"In J anuary of 1953 4A'. a grain elevator company, installed a 
f eed mill requiring current beyond the capacity of the then existing 
facilities of the Village of Russel l. By agreement t he Village installed 
an additional tra nsform er a t a cost of approximate ly $600.00, 2/ 3 of 
which or $400.00 'A' company agreed to pay. 
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Ij 'B' company, also a grain elevator and competitor of 'A', now is 
installing a similar feed mill which will further tax the facilities of 
the distribution system. It will be necessary to install additional trans
formers to accommodate this additional load. It also is believed that if 
both feed mills are operating at the same time and coupled with an 
otherwise normal load throughout the res t of the system that the 
transmission line from Marshall to Russell will be inadequate to supply 
the demand, and t hat the result will be a dangerous reduction of voltage 
on the en tire system. " 

Questions 

1. May the village lawfully refuse to furni sh electric current to B? 

2. If it is the duty of the village to furnish current to B, may the 
village require B to contribute to the cost of transformers necessary to 
supply that service? 

3. May the vil1age require B to contribute to rebuilding the trans
mission line? 

4. May the village require A and B to operate such additional items 
of equipment on al ternate days so as to avoid peak loads? 

Opinio.D 

It appears that the reading of two Minnesota cases furnishes the 
nnswers to your questions. See State ex reI. Armstrong v. City of 'Vaseca, 
122 Minn. 348, 142 N. W, 319, and State ex reI. Mason v. Consumers Power 
Co., 119 Minn. 225, 137 N. W. 1104. 

Your first question requires a negative answer. 

As stated in the City of \Vaseca case, the method of adjustment of 
the additional expense required to furnish the service to B is a problem for 
the village. It may, in its discretion, make an installation charge, or it 
may take care of such expense by t he rate charged. It is a matter for the 
village to regulate. Its regulation will be binding if fair and reasonable 
and free from discl'imination either in favor of or against B. It is the duty 
of the village council to fix the rates chnr ged and to be charged for this 
class of service. 

It is my opinion that the third and fourth ques tions require a negative 
answer. 

Russell Village Attorney. 
November 9, 1953. 

CHARLES E. HOUSTON, 
Assis tant Attorney General. 

624-C-1G 
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144 
'Vater mains-Easement-Reasonableness of agreement in perpetuity for 

right to lay and maintain water mains across private premises, and 
authority of village to terminate same without incurring liability for 
resulting damages considered. 

Facts 

In 1914 the village of Heron Lake entered into an agreement with the 
owners of the premises therein described whereby in consideration of the 
village furnishing and providing 1,200 gallons of water each m'onth to such 
parties the villagQ would have the perpetual right to construct, lay, and 
maintain water pipes and mains over and across the premises described in 
such agreement. A copy of the agreement was enclosed with your letter. 
The village. as soon as such agreement was entered into, exercised all of 
its rights thereunder and has, in consideration therefor, provided 1,200 
gallons of water free each month to t he original parties to the agreement 
and their successors in interest. The village now finds that it no longer 
has any need to exercise the righ ts granted to it by the terms of this a gree
ment, and the village has abandoned the water main extending acroSs 
the premises described in such agreement. The present owner of the 
premises insists that he is entitled to receive 1,200 gallons of water each 
month without charge from the vi.llage as provided for in the agreement. 

Question 

Is the present owner of the premises described in said agreement, and 
through which the village has constructed and maintained a water pipe line 
as provided for in said agreement, entitled to receive 1,200 gallons of free 
water per month from t he village? 

Opinion 

Res tated the question here involved is whether the village may now 
terminate its agreement whereby it acquired a perpetual right to maintain 
its water pipes and mains over and across the premises therein described 
in consideration of furni shing 1,200 gallons of water each month to the 
original parties to such agreement, 01' to their successors in interest. The 
agreement is in effect a perpetual easement where the consideration is to 
be paid by furnishing 1,200 gallons of water each month during the exist
ence of the agl·eement. The easement therein granted to the vilJage runs 
with the land. This agreement is not only unique but it is likewise unusual. 

In our examination of decisions which have any bearing upon the 
question under consideration, we have not found any case which involved a 
contract or agreement of like import. 

There is no doubt as to the power and the authority of the village to 
furni sh water to its inhabitants. In so doing t he village acts in its pro
prietary capacity. Reed v. City of Anoka, 85 Minn. 294, 88 N . W. 981; 
City of Crookston v. Crookston Water Works, Power & Light Company, 



MUNICIPALITIES 287 

160 Minn. 347, 185 N. W. 380. It was essential and necessary for the 
village to acquire easements or rights in order to lay and maintain water 
pipes and mains so as to provide water service for its inhabitants. 

\Vc are not informed as to the availability of water for municipal 
purposes at the time when the agreement was made. Neither are we advised 
as to the economic changes which have occurred since that time. No facts 
have been presented as to the va1ue of 1,200 gallons of water each month 
which have been furnished by the village s ince the agreement in question 
was made. All of these facts have a bearing upon the reasonableness of 
this agreement. 

Both parties to such agreement have accepted the mutual benefits as 
therein provided for 39 years. 

The village has now abandoned the water main extending over the 
premises described in such agreement and apparenUy has no further need 
to avail itself of rights thereby granted. 

We cannot say that the water which has been furnished to the original 
parties to the agreement, or their successors, does not constitute an adequate 
consideration for the rights granted and which have been exercised by the 
village. Obviously when the water main was abandoned by the viI1age and 
the village surrendered all of its rights which it acquired by virtue of the 
agreement, then and in that event no damages would result to the premises 
t hrough which the water main extends. The loss or damage, if any, to the 
present occupant of the premises would be, and result f rom, the fail ure of 
the village to furni sh 1,200 gallons of water each month without cost as 
speci fically provided for in such agreement. 

We have heretofore referred to Reed v. City of Anoka. In that case it 
is stated in the syllabus as follows : 

HThe authority g iven municipalities to enter into contracts of this 
character confers upon the local authorities large discretionary powers, 
with the exercise of which courts will not interfere unless c1early 
abused, unless contracts made by t hem nre unreasonable, inequi table, 
and unfair. 

"Contracts of the nature of those in question in this action are 
not, merely from the fact that they covel' a period of thirty-one years, 
and defini tely and finally fix t he rates and charges to be paid the 
grantees for the full period, prima facie void, as unreasonable and 
unfair, They are prima facie valid, and, in the absence of a showing 
of unreasonableness, must be upheld. 

"The questions whether the necessities of a municipality justify 
a contract for so long a period of t ime, and the fairness and reason
ableness of the terms thereof, are addressed to the sound judgment of 
the municipal officers; and, as such officers are presumed to act within 
the scope of their au thority, and for the best interests of t he munici
pality they represent, the burden to impeach the contract is upon the 
person who calls it in question." 
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The court in its decision distinguishes the case of Flynn v. Little Falls 
Electric & Water Company. 74 Minn. 180, and on page 186 said : 

"Where municipal authorities al'e authorized to contract in relation 
to a particulal' matter, they have a discretion, as to methods and terms, 
wit h the honest and reasonable exercise of which a court cannot inter
fere, although they may not have chosen the best method, or made 
the most advantageous contract. But this is not an unlimited and 
arbitrary discretion to make a ny kind of contract t hat they see fit, 
a8 the court below, in its memorandum, seems to think. If so, the city 
council might have made a contract running 100, 01' even 500, years, a s 
well as 30 years. This would be a very dangerous doctrine, for by 
reason of the incompetency or dishonesty of these offic ials t he powers 
of a municipality might be thus bartered away for so long a period of 
time as to practically disable it from performing its public duties. 
While the ordinance, on its face~ does not purport to grant any exclusive 
franchise, yet t he practical effect is almost necessarily to give the 
grantees a monopoly for 30 years of the bus iness of furni shing water 
to the city and its inha bit ants . If the city is bound to pay $4,400 a year 
for 30 years for water for fire pro tection alone, it probably could not 
afford to incur the extra expense of eit her building waterworks itself, 
or making any contract with any other company that would induce 
it to do so. Hence whatever improvements may be made in the future 
in the methods of supplying the public with water, in the quality of 
water supplied, or in the method of fi re protection, the city and its 
inhabitants are tied down by this ordinance to the present system, 
and practically confined to the supply furnished by the company for 
30 years." 

In a more r ecent case involving a similar legal question, City of Staples 
v. Minnesota Power & Light Company, 196 Minn. 303, 265 N. W. 58, on 
page 305 the court said: 

" In th is state it is settled law that in providing watel' and elec
tricity for its inhabitants a municipali ty acts in its p roprietary capac
ity. Reed v. City of Anoka, 85 Minn. 294, 88 N. W. 981; City of 
Crookston v. Crookston Water Works, P. & L. Co., 160 Minn. 347, 
185 N. 'V. 380. Contracts relating thereto are governed by the same 
rules of contract law regarding laches and estoppel as t hose of private 
corporations or individuals. The 'doctrin~ (t hat laches will not be 
imputed to government) is not extended to such a municipal corpora
tion.' County of Boone v. Burlington & M. R. R. Co., 139 U. S. 684, 
693, 11 S. Ct. 68, 690, 35 L. ed. 319. See also Metropolitan R. Co. 
v. District of Columbia, 132 U. S. 1, 10 S. Ct. 19, 33 L. ed. 231. The 
principle of ratification by laches or delay is as applicable to such a 
municipal corpora tion as it is to a private corporation or to an in
dividual person. 1 Dillon, Municipal Corporations (4 ed.) Section 548; 
Clark v. Ci ty of Washington, 25 U . S. 40, 6 L . ed. 544; St. Charles 
Township v. Goerges, 60 Mo. 194; City of Cincinnati v. Evans, 5 
Ohio St. 594. 



MUNICIPALITIES 289 

"That is abou t enough to decide the case. An individual occupying 
the same relative status as docs plaintiff in respect to defendant would 
have so li ttle chance of avoiding a ten-year contrac t which it had per 
fo r med, and llerformance of which by the other party it had accepted, 
for five years, tha t no weH advised nttorney would even suggest t hat 
the attempt be made, where the onl y question WHS a s to the au thority 
of some agent to make the contract. For obvious reasons, ther e is an 
estoppel to question the agent's au thori ty if t he bargain iise lf is con
firmed by fiv e years of operH."yed and unquestioning performance, and 
acceptance of pcdol'mance, by the pr inci llul." 

It would be impossible to give a calcgol'i cai answer to the ques tion 
here considered without first. explori ng all of the facts and ci rcumstances 
which existed at the t ime when the agreement was made, and which have 
any materia l bearing upon its te rms and conditions, as well as economic 
changes which have occurred since t hat time, and a ll of the facts and cir
cumstances which , in t he opinion of the village council, necessitated an 
abandonment of s uch agreement. These f acts, as well a s any other facts 
which have any bearing the reon can only be determined in a judicial pro
ceeding. Consequently , it is our opinion that the safe course for the village 
to pursue would be to inst itu te an action for a declaratory judg ment, a nd 
in such a proceeding the rig hts of a ll of the interested par ties would be 
determined and adjudicated. 

VI CTOR J . MI CHAELSON, 
Speclul Ass istant Attorney General. 

At.torney for Village of Heron Lake. 
July 3, 1953. 

145 

624-D-9 

Water and sewer system-A uthorizat ion from ,·oters required for cons truc
tion-M. S. A. '11 2.321-0pinion of atto rney gene nil dat ed February 3. 
1953, File 44b-1 7 followed. 

Finances-Funds-Public works reserHs-l\f. S . A. 47 1.57-Taxes levied for 
general and s pecial pUl'JlOSeS, may not. exceed per capi ta limitation pre
scr ibed by 1\1. S. A. 275.11. as amended by L. 1953. C. 577. 

Question 

Muy the village acquire, own and operate a public utility for a water 
or sewer system under L. 1953, C. 398, notwithstanding t he provis ions of 
M. S. A. 412.321 ? 

Opinion 

Our opInIon dated Februury 3, 1953, foll owi ng the quotation t herein 
from Section 412.321, Subd. 2, stated: 



290 MUNICIPALITIES 

"The provisions of the above statute prescribe that no public 
utility shall be constructed, purchased, or leased until the proposal to 
do so has been submitted to the electors and approved by five-eighths 
of those voting on the proposition." 

L. 1953, C. 398, provides for local improvements and special assessments 
by certain municipalities, including villages. This law amends M. S. A. 
429.19. and Section 13, Subd. I, thereof repeals specific sections of M. S. 
1949, as therein enumerated. Section 412.321 is not specifically amended nor 
repealed by this chapter. If the legislature had intended to remove the · 
prohibitions contained in Section 412.321 and empower governing bodies of 
a municipality to acquire, own and operate a public utility without authori~ 
zation from the voters, as required by this section, it could have done so. 
This the legislature has not done . We do not believe that the prohibition 
against acquiring a public utility until authorized by the voters, as provided 
in said section, has been in any manner modified or affected by the provisions 
of Ch. 398, Accordingly, it is our opinion t hat no public utility may be 
acquired, owned or operated by a village until authority has been secured 
from the voters in the manner provided for in Section 412.321. 

There is attached to your letter a copy of village ordinance establishing 
a Hpublic Works Reserve Fund" pursuant to M. S. A. 471.57, and in connec· 
tion therewith you submit this further 

Question 

What is the tax levy limitation authorized by Section 471.67 for a 
public works reserve fund? 

Opinion 

So far as here material Seclion 471.57, Subd. 1, provides: 

"The council of any city, village, or borough, however organized, 
may establish by ordinance a public works reserve fund and may 
annually levy taxes wit.hin existing limits for the support of such fund ." 

In our opinion t he amount of tax levy authorized under this section 
may not, when added to the total amount of taxes levied by the village for 
any and nIl general and special purposes, exclusive of taxes levied for 
special assessments for local impt'ovements on pl'Opel'ty specially benefited 
thereby, exceed the pel' capita limitation as prescribed by M, S, A" Section 
275.11, as amended by L. 1953, C. 577. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

New London Village Attorney. 
August 7, 1953. 

44·B·17 
476· . 
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PUBLIC WORKS 

146 
Parks-Baseball-Grandstand and fencing-Control and supervision-Not 

vested in water, light. power and building commission-M. S. 1953, C. 
453. 

Facts 

Many years ago the city of Shakopee purchased a baseball park which 
has been used for recreational purposes. The park is fenced . A grandstand 
has been constructed in the park. The baseball park, including the grand
stand and fence, has been under the supervision and control of the city 
counci l. 

Question 

Are the grandstand and the fence, built and maintained by the city in 
the baseball park, subject to the jurisdiction of t he water, light, power, 
and building commission under the pt'ovisions of M. S. 1953, C. 453? 

Opinion 

The powers of the water, light, power, and bui lding commission, created 
under the provisions of M. S . 1953, Section 453.01, are prescribed in See
tion 453 .04 which, so far a s here material , provides: 

"The commission shall have full, absolute, and exclusive control, 
except as hereinafter provided, of and power over the water, light, 
and power plants, and municipal heating p lants, and all parts, attach
ments, and appurtennnces thereto, and a ll apparatus and materinl of 
every kind and description used or to be used in operating t hese plants, 
or any or either of .them, in all these municipalities, including all other 
public buildings and hans owned by the municipality . . . . .. 

We do not believe that the phrase "al1 other buildings and halls owned 
by the municipality" was meant and intended to give the water, light, 
power, and building commiss ion, created under the provisions of Section 
453.01, supra, jurisdiction, s upervision and con trol over the city bnseball 
park, including the grandstand and fence, used primarily for recreational 
purposes. Accordingly, we answer the question in t he negative. 

Shakopee City Attorney. 
May 21, 1954. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney Gener a l. 

59-B-11 
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PUBLIC WELFARE 
MENTALLY ILL 

147 
l\1aintenanCe-J\ll)lOrtionment of cost therefor between county and city in 

counties of the firs t clnss-M. S. A. 393.01 , Subd. 4, 393.07, 393.08, L. 
1953, C. 732, Section l , coded as [246.47] 

Statements 

"By Minnesota St.atutes, Section 393.01, Subd. 4, the Board of Public 
Welfare for Rumsey County is cont inued in existence, with its appoint
ment as provided by Laws 1929, Chapter 371, as amended, and having 
the powers granted by this laUe l' citat ion in addition to the general 
powers of boards of public welfare flS sc t out in :Minnesota Statutes, 
Section 393.07. 

"l\linncsota Stalutes, Section 393.08, ,'cquircs that the County Wel
fare Board of this county prescnt. its c ::; tilllutc of the amount needed 
by it to perform its duties, including expenses of administration, to 
the Board of County Commissioners and the Council of the Ci t y of 
Saint Paul. 

"This lnttel' stutut.e states : 

'The cost of all of such I'elief, including maintenance of any 
a lmshouse, sanntol'ium, or hospital mainta ined by such county and city 
shall be paid 72% % by such county and 27% 0/0 by such city.' 

"Laws 1953, Chapter 732, relates to the charge to be made f or the 
care and treatmcnt of mentally ill patients. 

"Subd. 2 thereof relates to the charg-e to be made for patients in 
receiving units of stute hospitals and requires payments by the r elatives 
of voluntary patients. It provides that if the relatives are unable t o 
puy for voluntary putients and if i t be determined that it is an emcr
gency case wherc dangcr to the public or damage to the patient from 
dclays in hospitali zation and treatment, a guarantee of payment by the 
county welfare board of the paticnt's residence lllust be immediately 
sought. The same subdivi sion I'efers to 'The liability of the county' and 
states that the county welfare board shall be charged on a certain basis, 
nnd further states that the county shall be billed for all of said charges 
and shall pay to the slate all money collected by t he county from the 
patients or relatives of the patient, who are responsible for his care 
plus one-htllf of t he l'emHining uncollected balance. 

"Subd.3 of the snme section reCers to cure and treatment in a state 
mental hospital other than in a l'eceiving unit of patients who are 
under the age of 65 years, It states that if a voluntary patient or his 
relatives arc unable to pay, a guarantee of payment by the county 
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welfare board must be immediately sought. It refers to the liability 
of the county of r esidence and this same third paragraph of Subd. 3 
states that the county welfare board shall be billed. It states : 

'The County Welfare Board shall be billed for all such charges and 
shall pay to the state all money collected by the county· •• plus 
one-half of the remaining uncollected balance.' 

"The f ourth pl1ragraph of Subd. 3 r ela tes to committed patients 
under 65 and s tates that if the pa t ient or his I'elatives lolre unable to 
pay, the county welfare board of the patient's legal residence shall be 
billed for one-half of such cost. It fur ther sta tes t hat the county shall 
the reupon collect from the patient or his relatives and that the county 
welfare board shall pay to the director one-fourth of the tota l amount 
billed afte r s ubtracting the amount of collect ions made by the county 
welfm'c board and remitted to the director 

"Subd. 4 of t his same section r efers to patients 65 years of age 
or older. The second paragraph of t h is s ubdivi sion states t hat jf t he 
director determincs that the patient or his r clatives arc unable to pay 
that the county welfare board of the patient's legal r esidence shall 
be bi lled. It furth er states that t he county shall pay the director a n 
a mount cqua l to the coun ty's share and r cf ers to the amount the 
county migh t recove r from thc pa t ient 0 1' hi s respons iblc re latives." 

Question 

"W here undcr Minncsota Statutes 393.08 the cost of public welfare 
is paid 72¥': t;t" by the county and 27 ~ 'i'(I by a city of the firs t class in 
l:; uch county al'e t he payments r equired for menta lIy ill patients , undel' 
Laws 1953, Chapter 732. Section 1, coded as [246.47]. to be paid by 
the welfa re board, and hence 72 1h,/(I of the cost borne by the county 
as a whole and 27%'/t, borne by the city. 01' is the county as a whole to 
pay al1 of such charges?" 

Opinion 

L. 1953, C. 732, amends M. S. 1949, Sections 526.01, 526.05, and 526.06, 
and l'epeals M. S. 1949, Section 246.31, Subd. 4, as amended by L. 1951 , 
C. 173, Section 1. Sect ion 1, Subds. 1, 2, 3, 4, 5, and 6, coded as [246.47], 
does not express ly a mend or r epeal any exist ing statute. It seems r eason
ably clea r from this sect ion tha t the legisla ture intended to establi sh a 
standard to compute charges for t he C~l1'e and maintenance of cel'tain 
patients in state institutions. This scction leaves und istu rbed the provisions 
of M. S. A., Sections 393.01, 3!l3.07, and 393.08, which relate to the es tabli sh
ment of a county welfarc board in a ('ounty having a city of the first class. 
The powers and dut ies of s uch board arc set forth in said sect ions . Sec
tion 393.08, which in pa r t provides : "The cost of a ll s ll ch relief, including 
the maintenance of any almshouse, sanatorium, 01' hospita l maintained by 
such county and city shall be paid 72 ¥.l pel' cent by such county and 27'12 
per cent by s uch city," is not repugnant to, nor in conflict with , the pro
visions of L. 1953, C. 732. 
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It is therefore our opinion that Section 393.08, which provides for an 
apportionment of the charges for the care of certain patients, is unaffected 
by L. 1953. C. 732, which act becomes effective January 1, 1964. 

Ramsey County Attorney. 
July 17, In53. 

OLD AGE ASSISTANCE 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

248 

Claims-Liabi lity for ass istance granted spouse prior to marriage-M. S. 
256.25. 

Facts 

One "N" received old age ass istance from November, 1940, to De
cembe,l', 1941, in the amount of $350.00 from the Ramsey County Wel
farc Board. In 1942 uN" married her fourth husband, " B". "N," later 
Mrs . uB," died in 1952 while still married to uB". Mr. fi B" died May 3, 
1953, and his estate is curren tly being probated in the Ramsey County 
Probate Court. At no time during her marriage to Mr. "B" did "N" 
(Mrs. "B") r.eceive any old age assistance. 

Question 

Upon the foregoing facts, is it propel' for the county welfare board 
which has paid old assistance to file a claim in the Probate Court against 
the estate of Mr. "B" for reimbursement for the assistance granted liN," 
later Mrs. " B," prior to her mal'l'iage with the decedent? 

Opinion 

That portion of M. S. 1949, Section 256.25, which we think material, 
is as follows: 

"On the death of any person who received any old age assistance 
under this or any previous old age assistance law of this state, or on 
the death of the survivor of a married couple, either or both of whom 
received old age assistance, the total amount paid as old age assistance 
to either 01' both, without interest, shall be allowed as a claim against 
t he estate of such person 01' persons by the court having jurisdiction 
to probate the estate .• * • " 

Your letter does not raise any question which involves a lien on Mr. 
"B's" property, if any, nor his duty to support his spouse. The question 
therefore resolves itself into the intention and the a uthol'ity of the legis-
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lature when passing the above law to obligate a husband to make reim
bursement for aid which his spouse received before her marriage to him . 

The statute poss ibly is indefinite as to the time when the assistance 
was granted which obligates the spouse for reimbursement. The canons of 
statutory construction direct attention to the mischief which the legislature 
was attempting to remedy. In this case we believe the intention was to 
prevent one spouse from receiving assistance while the other failed in 
his duty to provide support. So far as we know, Mr. HB" was not remiss 
in this respect. The canons provide a presumption that the legislature 
does not intend a result that is unreasonable. Numerous cases counsel us 
to avoid n construction which would result in absUl'dity or injustice if the 
language used would reasonably bear any other construction. Township of 
E quality v. Township of Star, 200 Minn . 316, 274 N, W, 219. 

Ordinarily, the spouse's obligation to re imburse the public for aid 
granted his spouse is based upon the ability of the spouse to furnish 
support and his obligation so to do which he has managed to transfer to 
the public. We find no such elements in this case. The legislature, being 
composed of serious, thoughtful and experienced men, must appreciate 
that matrimony is not all moonlight and roses but we cannot bring ourselves 
to the conclusion that it was the intention of that body to impose on a 
spouse obligations of his partner implied by accellting assistance from the 
public before the marriage was cont racted. 

We therefore answer your quest ion in the negative. Bearing on, but 
not directly deciding, the point are In re Morrisson's Esta te. 49 N . Y. S. (2d ) 
464, 183 Misc. 530; State v. Whit,.r, 7l N. D. 664, 3 N. W. (2d) 457 ; 
Hodson v. Stapleton , 290 N. Y. S. 570, 248 App. Div. 524. 

Ramsey County Attorney. 
October 16, 1953. 

RELIEF 
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G. L. WARE, 
Special Assistant Attorney General. 

521-G 

Minor-Settlement-Emancipation of minor presents factual question
M. S. A. 261.07, Subd. 3. 

Facts 

A girl (hereinafter referred to as a minor), 18 years of age, left the 
home of her parents in A county and went to B county. She obtained em
ployment in B county and was self-supporting for a period of approxi
mately three years. During this period her parents did not exercise any 
control or supervision over her. About a year after she attained her majority 
she moved from B county to C county. 
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Questions 

"( 1) Did s he acquil'c legal settlement in County 'B'? 

U(2) RCg'ul'dless of the fact that s he was self s upporting a nd 
away f rom her parents ' home, custody and con t rol, does slle r etain 
the legal settlemen t of he)' parents?" 

Opinion 

Both questions will be considered together. 

M. S . A. 261.07, Subd. ll, ~ o fa I ' as pe r tinent to t he questions u nder 
cons ideration provides: 

"Ever y m in Ot' not enmflc ipated and sett led in his ow n r ig ht and not 
under guardianship of the director of socia l welfare or the dir ector of 
public inst itutions, 01' one of the state institutions us a feebleminded, 
delinquent, or dependent person shall have the same settl ement as 
the parent with whom he has res ided," 

The fun damenln l problem presented is whethcl' or not there has been 
an emancipation by the minor from her pa rents. T his presents primarily 
a factua l question, and we do not eX)H'ess opinions upon a factua l question . 
Each {'ase must be considered and decided by applying the law to the facts 
as they nre f ound to exist. 

We sha ll point out the applicable ru les of law. 

The general I'lile is s lated in Dunnell's 'Minn. Digest, Vol. 5, Section 
7309, as fo llows : 

HThe mel'e waiver by a pat'cnt of the right to t he ear nings of a 
minor does not a lone constitute an emancipation. To constit ute a n 
emancipHtion there must be a s Ul'l'cnde l' of the l' ig h t to hi s se rvices 
and to t he cont rol of h is per son. Marriage emancipates a minor . 
Emancipation may be complete 01' part ia l. If it is complctc it relieves the 
m in or f rom the custody and control of thc parents and destroys t he 
fi lia l relation." 

In Ta uber t v. Taubert , 103 Milln. 247, 114 N . W. 763, t he court on 
page 249 sa id: 

"A mere waive r , however , by t he parent of the right to the cum ings 
of his m inor child, does not alone constitute such emanc ipation. T hel'e 
must be a surrender by the par ent of t he right to the services of h is 
minor ch ild, a nd a lso the right to t he custody and cont r ol of his per son ." 

The question of whether there had been an emancipation was a gain 
before t he court in Lufkin v. H aney, 131 Minn. 238, 154 N. W. 1097. In 
the COUI'se of t he decision the court on page 240 said : 

"Under the English common law, emancipation of children by their 
parents as we now understand the term was quite unknown . In the 
United Sta t es the doctrine of emancipation has been applied with some 
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liberality. Emancipation is not, however , to be presumed. It must be 
proved. A minor may be emancipated by an instrument in writing, 
by verbal agreement, or by implication from the conduct of the parties. 
There may be complete emancipation, even though the minor continues 
to r eside with his parents. 

44Compiete emancipation g ives to the minor his time and earnings 
and gives up the parents' custody and control, and in fact works an 
absolute destruct ion of the filial r elation. Emancipation may, however. 
be partial. A minor may be emancipated for some purposes and not for 
others. The pa rent may authorize his minor child to make contracts 
of employment and collect and spend the money earned and still not 
emancipate him from parental custody and control." 

And on page 242 the court said: 

"When we consider that complete ema ncipation involves an absolute 
destruction of the filial relation, it is quite clear t hat it should not 
be inferred from the fact a lone that the parent g ives the child the :right 
to hire out and collect and disburse his earnings. It is matter of common 
knowledge that, in very many, if not in most, cases where such right 
is given to minor children living at home there is no thought of destruc
tion of the filial relation." 

In a later case, In re Settlement of Horton v. Town of Orono, 212 Minn. 
7,2 N. W. (2d) 149, on page 9 t he court said : 

'IEmancipation need not be in writing or in express words. It may 
be implied from conduct. These considera tions apply in whatever form 
of action 01' proceeding emancipation is for determination .••• The 
principles or rules of law to be followed in determining the fact issue of 
emancipation are clearly stated. The latest application of that case 
by the supreme court of Maine is Inhabitants of Trenton v. City of 
Brewer, 134 Me. 295, 186 A. 612. In that case the father was living. 
In the proceeding at bar the mother took t he father's place, he being 
dead. The syllabus reads : 

'If the pauper settlement of the father changes during the child's 
minority, that of the child likewise changes, by operation of law, and 
regardless of the consent or desire of the parties. Upon emancipation, 
t he child takes his father's pauper settlement, and retains it until he 
himself acquires a new one. 

'Emancipation may take place in one of several ways, during the 
minority of the child. 

'Marriage of a minor son, with the consent, and not contrary to the 
direction of his parents, works complete emancipation. 
'Emancipation is never presumed, but must always be proved. It may 
be implied from circumstances. or inferred from the conduct of the 
parties'." 

The court held that there had been no emancipation until the majority of 
the minor, page 11. 
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The foregoing decisions establish t he rule of law which should be applied 
to the facts in t he instant case so that t he question of whether or not there 
has been emancipation can be determined. The fact that the minor has been 
self-supporting for a period of time and there has been no supervision or 
control exercised by the parents during such period of time is not con
clusive proof that there has been a n emancipation. All of the facts which 
have any bearing upon t he ul timate queslion of whether there has been 
an emancipation must be taken into consideration. 

In the instant case, in the event that there has been no emancipation of 
the minor from her purents then the residence of t he minor follows the 
residence of her father. 

Stearns County Attorney. 
March 13, 1953 . 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

339-D-4 

RAILROADS 
CROSSINGS 

150 
Signals-Speed of trains-Cities-Created by special act-May be repealed 

in part by general law-Minn. Const. Art. IV, Section 33-State v. 
Sullivan, 62 Minn. 283. 64 N. W. 813; City of Winona created by and 
operating under special act may require, upon approval of Railroad & 
'Yarehouse Commission, installation of s ignal devices at grade crossing 
-M. S. A. 219.28-City may regulate s peed of trains within munici~ 
paUty until R. & \Y. Com. has t aken action as prescribed in Section 
219.383-Frazier v. Northern P acific Railroad Company (Idaho), 28 
F. Supp. 20-23. 

Facts 

"The charter of the City of Winona is contained in Chapter 6, 
Special Laws of 1887. Chapter 4 of t his Char ter. Section 3, Paragraph 
27, grants to the City of 'Winona t he right to regulate t he r ate of speed 
of all railway trains within the city. It also grants to the City of \Vinona 
the right to require railroad companies to construct at their own expense 
such tunnels, bridges, or other conveniences at public railway crossings 
as the city counci l may deem necessary. 

uChapter 219 of Minnesota Statutes 1945 (M. S. A. 219.383) grants 
to t he Railroad and 'Warehouse Commission the r igh t to fix the rate 
of speed in any city and the right to require additional safeguards at 
grade crossings, such as grade separation, signal devices, etc. 
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"One of the r ailroads passing through the City of ' ViDona has a 
large number of public street crossings which are unprotected except 
for the required stop sign." 

In a ddition to the foregoing facts the r ecords of the Railroad and Ware
house Commission disclose that on October 24. 1939, an order was made 
and filed requiring the ins tallation of traffic signals at certain grade cross
ings within the city of \ViDona. These records further disclose that no order 
has been made by the commission fixing or r egulating the speed of trains 
within the city. 

Questions 

1. May t he city of Winona regulate the speed of trains within the 
corporate limits of the city? 

2. May the city require the installation of automatic lighted signal 
devices at all g ra de crossings within the city? 

Opinion 

1. The city of Winona has its origin in a special legislative charter, 
Sp. Laws 1887, C. V. Chapter IV, Section 3, paragraph Twenty-seven reads 
as follows: 

liTo regulate the use of locomot ive engines and the rate of speed 
of all railway trains within the city; to direct and control the location 
of steam railway tracks and to r equire railway companies to construct 
at their own expense such bridges, tunnels or other conveniences at 
public railway crossings, as t he city council may deem necessary; also 
to l'equire such companies to station and keep flagmen and to display 
danger s ignals on the approach of trains at such public crossings as 
the counci l may designate; also to regulate the running of horse rail
way cars, the laying down of tracks for the same, and the kind of rail 
to be used, and t he transportation of passengers on such horse rail
ways." 

Minn. Con st. Art. IV, Section 33, in part provides : 

Uln all cases when a general law can be made applicable, no special 
law shall be enacted; and whether a general law could have been made 
applicable in any case is hereby declared a judicial quest'ion, and as such 
shall be judicially determined without r egard to any legislative asser
tion on that subject." 

The legislature may by general unconditional law expressly repeal all 
special laws so far as inconsistent wit h it, though this may have the effect 
of leaving other parts of such specia l law in force and unrepealed. State 
ex reI. Baker v. Sullivan, 62 Minn. 283, 64 N. W. 813; State ex reI. Childs 
v. Copelnnd, GG Minn. 315, 69 N. W. 27. 

Prior to the adoption of L. 1945, C. 220, coded as M. S. A. 219.383, a 
municipality was empowered, by virtue of its delegated police powers, to 
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regulate within l'easonable bounds the speed of trains within its limits. 
Lang v. Chicago & Nor th ' Vestern Railway Co., 208 Minn. 487, 489, 295 
N. W. 57. 

So f ar as material to the question here considered, Section 219.383, 
supra, provides : 

"The railroad and warehouse commission on petition of any city 
or village council or any railway corporation may fix and determine 
after a hearing a reasonable rate of speed for the operation of an 
engine or train on and over a ny railroad crossing of a public highway 
or street in such city or village. 

u. • • 
UWhere the raih'oad and warehouse commission has fixed the rate 

of speed of an engine or train over a public h ighway or street crossing 
in a city or vil1age as provided in this section, such rate of speed so 
fixed shall be the lawful maximum rate of speed at which an engine 
or train can be operated on and over such public highway or street 
cross ing, unti l changed by subsequent order of the commission ." 

The original act, C. 220, supra, contained a repealing clause, as follows: 

"Minnesota Statutes 1941, Section 616.31, and a ll acts or par ts of 
acts incons istent herewith are hereby repealed." 

which has been omitted from Section 219.383, supra. 

The Railroad and Warehouse Commission has not fixed and determined 
the reasonable rate of speed for the operation of engines or trains on or 
over any railroad cross ing of any public highway or street within the 
corporate limits of the city. The city council , by virtue of Section 3, para
graph Twenty-seven, as above quoted, is empowered to regulate the rate 
of speed of all r a ilway trains within the city. \Ve al'e informed that the 
city has adopted, and there is now in force and effect, ordinances which 
prescribe the rate of speed for tra ins within the city. 

In our opinion the city council may proceed to regulate the speed of 
all trains within the city unt il the Ra ilroad and Warehouse Commission 
has acted pursuant to Section 219.383, supra, a nd by its order fixed and 
determined the rate of speed for the operation of engines and trains within 
the city a s authorized by said s tatute. I n l'eaching this conclusion we adopt 
the decision of the court in the case of Frazier v. Northern Pac. Ry. Co. 
(Ida ho) , 28 F. SUPI}. 20-23, where the court, in considering an analogous 
statute, said: 

"The mere fact t ha t the legis lature of the State has given power 
to the Public Utili ties Commission to regulate the speed of railway 
trains does not prevent the City from doing so in absence of proof that 
the Commission has taken action," 

2. The power and authority to prescribe conditions for the construction 
and reconstruction of grade separations a nd bridges is vested in the Railroad 
and Warehouse Commission, State v. Northern Paci fi c Railway Company, 
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176 Minn. 501-507, 223 N. ' V. 915; S tate ex ret City of St. Paul v. Minne
apolis, S t. Paul a nd Sault S te. Ma rie Ra il way Company. 190 Minn. 162, 
251 N. W. 275. 

Section 219.26 reads as follows : 

" It shall be the duty of the commission, so far as practicable, to 
secure uniformity in the devices used to protect grade crossings. No 
such devices sha ll be installed unti l the same have been approved by 
the commission . An s uch devices wh ich are now in use 01' which m ay be 
hereafter installed, which, in the opinion of t he commission, confli ct 
with t he devices approved by t he commission, either in t heir des ig n 
or method of operation, so as t o create a hazardous condi tion to t he 
t ravel at such cross ing, shall be immediately modified by the ra ilroad 
compa ny cont rolling the same so as to conform to t hose approved by 
the commission." 

The question of t he power and authority of t he Ra ilroad and Warehouse 
Commission to require the instal1ation and prescribe the type of safety 
devices and signals was before the court in Lydia 1\1. Olson v. Chica go Great 
' Ves ter" R. Co .. ] 93 Minn. 533, 259 N. ' V. 70. On page 537 the court said : 

" It is obvious t hat the legislature hM by statute prescribed a 
uniform system of crossing signs and the manner of their placements. 
Tn the instant case no showing was made thnt since the enactment of 
t his law t he then existing sign of the railway company had been 
replaced or that the commission had ordered it to f urnish crossing 
signs and that t he company had fa iled so to do. The legislature having 
made or provided for adequate ru les and regulations respecting cross
ing signs and warnings, it is not for us to conjure others . We should 
not interfere. The t itle of t he act is: 'An act providing fOl ' the manner 
of constructing crossings, a nd for the const ruction and ma intenance 
of certain s igns at t he crossings of ra ilroads, streets and publie high
ways, a nd r egulating the use of such cross ings by t he public, a nd f or 
t he establishment, vacation and l'e-Iocation of such crossings a nd pre
scri bing penalt ies.' This indicates a clear intention on the part of 
the legislature to occupy the enti re field." 

Tn Licha v. Northern Paci fic Hailway COml}a ny, 201 Minn, 427, 276 
N. W. 813, the court, upon a re-examination of t he Olson case and t~e 

meaning of t he term "the entire field," on page 433 said : 

" 'Vhat is meant by the expression in the Olson case that C, 336 
occupies 'the ent ire field'? If it is mea nt t hat t he legislature has con
ferred on the ra il road a nd warehouse commission the power to provide 
for thc insta llation of signs, safety devices, stationing of flagmen, and 
similar measures, the statement concededly is correct. • •• The 
legislature has not indicated any intention to exoncrate ra ilroads from 
the duty of exercisi ng due care by acts in addit ion to the statute and 
order s of the commission if necessar y for public safety, ... ...... The 
granting of exclusive authori ty to the railroad and warehouse com
mission relates not so much to t he occupation of t he entire field of 
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regulation of the operation of railroads as it does to the governmental 
authority by which such r egulations s hall be made. The statute simply 
revokes previous delegations of r egulative authority and rede legates 
such authority to the commission." (Emphasis supplied.) 

It seems reasonably cleal' from the language of the court in th is case 
t hat the regulation and conb'oI of the various types of safety devices and 
s ignals which may be used, as well as the installation thereof, is by statute 
now vested in the Railroad and Warehouse Commission. This decision, in 
our opinion, r equires a negative answer to the second question. 

In the opinion of the Attorney General, No. 82, 1930 Printed Report, 
there is cited in support of the conclusions reached Laws 1911, C. 243, 
Section 6, as f ollows: 

"That nothing herein contained shall be construed as r epealing, 
abridging, modifying or in any manner affect ing the power contained 
in t he charter of any city or village in this state to nquire rai lroads 
to maintain gates, flagmen 01' safety devices at public highway cross
ings therein, or any ordinance, now existing or hereafter enacted 
pursuant to such power." 

This section, from the note f ollowing Section 219.44, M. S. A., Vol. 15, 
p. 350, has been omitted, and is considered as having been repealed by 
Laws 1925, C. 336. 

Winona City Attorney. 
May 18, 1953. 

LEGISLATURE 
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VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

369-M 

STATE 

Powers-State departments-Transfer of functions of department of public 
examiner to a legisla tive post-auditor and post-aUdit department-Art . 
III of Minn. Const.; M. S. A. 215.11, 43.24. 

Facts 

Several bills IIhave been in troduced in the Legislatul"e proposing t o 
abol ish the Department of Public Examiner and transferring all of the 
duties and responsibili ties of t he Public Examiner to a department in t he 
legislative branch of our government. This proposed department would be 
in charge of a legislative post-auditor." 
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Question 1 

"Cnn the Legislature under the provis ions of our Constitution 
create such an office as that of legislative post-auditor, for the purpose 
mentioned, and fix his term to cover a six year period or any other 
period that would Jast longer than from the beginning of one legislative 
session until t he beginning of the next 1" 

Opinion 

Article III of the Constitution of Minnesota reads as follows: 

"Section 1. The powers of government shall be divided into three 
distinct departments-legislative, executive, and judicial; and no person 
or persons belonging to or constituting onc of these departments shall 
exercise any of the powers properly belonging to either of the others, 
except in the instances expressly provided in this constitution." 

Notwithstanding the above quoted constitutional provis ion, the courts, 
it appears, in such decisions as that in Tucker v. State. 218 Ind. 614, 35 
N. E . 2d 270, have taken the pos ition, as stated by the court in the Indiana 
case, that: 

"It is equally well established by our decis ions and decisions 
elsewhere that the general assembly [legislature] may exercise the 
executive power of appointment of officers and employees whose duties 
are incident to its legislative functions ." 

It is my opinion that the proposed office of legislative post-auditor 
may be created and filled by the legislature for a term of such length as 
to the legislature shall seem proper, provided his duties are made incident 
to legislative function s. For example, he may be authorized to examine 
the expenditure of legisla tive appropriations and appropriations of local 
governments for the purpose of acquiring information with reference thereto 
and any other information to be used as a basis for future appropriations 
or other legislation, such as the extension or limiting of the powers of 
state and local officers, or legislation with reference to municipal debt 
limitations, and the need of the delegation of further authority to local 
governments or the reduction of the powers heretofore conferred upon them. 

Assuming the duties of such office in the legislative department are so 
limited as to be consti tutional , the term of a legislative post-auditor may, 
in my opinion, be for a six-year period or any other period. The length of 
the term may continue for a longer time than from the beginning of one 
legislative session to the beginning of the next. However, one legislature 
cannot bind a succeeding legislature. One legislature may appoint a post
auditor for a certain period, and the next legislature may remove the 
post·auditor or reduce his term of service as it may see fit. 

You state that in the bills to which you refer it is proposed to transfer 
all the functions, powers, duties, rights, and obligations of the office of 
public examiner to the legislative post-audit department to be in charge 
of a legislative post-auditor. If the du ties of the proposed post-audit 
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department were l imited to investigations and reports to the legisla ture 
as a basis for future legislat ion, as here inabove stated, although such duties 
may be partly of t he nature of a dministrative and executive functions, 
it is my opinion that the exercise thereof would not be in conflict with the 
above l'cfetTed to provis ion of the constitution dividing the powers of 
government in to three distinct departments. 

However, in so far as the officers 01' employees in a legisla tive post
audit depart ment nre to be given power to perform executive duties other 
than those incident to legisla tive f unctions, any legislation imposing upon 
legislative officers and employees s uch executive dut ies would result in 
t he exercise by persons in t he legislat ive department of powers properly 
belonging to the execuLive depar tment. Obviously, that kind of legislation 
is prohibited by the above cited Article III of our constitution. 

It appears to be clear that the t ransfer as proposed of a ll the functions 
and duties of the public examiner Lo a legislative post-auditor and post
audit depal'tment would mca n t he exercise by the legislative department of 
!iomc powel's belonging La the executive department, for the rca son that 
the present duties of the public examiner are not limited to examination 
of the expenditure of appropr iations and acqu is ition of information pcr
taining to s tate and local governmenta l departments and officia ls for legis 
lative pUl'poses. The powcrs now conferred upon the public cxaminer cover 
many functions other than Lhose incident to legisla tion, Some of his inves ti
gations are lnlmdatol'Y; others arc furnis hed on locall'cquest . Counties and 
local governments arc obliged to pay the salarics and other expenses of 
the examiners while cngaged in the making of examinHt ions . Among other 
duties imposed upon the public examiner of an executive nature are ascer
tainment of the character of officinl bonds a nd financial abi lity of bondsmen, 
enforcing a propel' custody and deposito ry of funds, causing of subpoenae 
issued by him to be served and enforced, and gathering of evidence for the 
enforcement of our penal and other laws. 

In the case of S lale v. Lowrie. 2:-\5 Minn. R2, 49 N. W. 2d 631, t he court 
said (p. 87 of Minn. Hop.): 

.. * * * No doubt the public examiner has a duty to investigate 
bribery charges when those charges g row out of matters which it is 
his duty to investigate and examine." 

The same detection duty is unqucstionnbly imposed upon him when his 
examinations disclose the commiss ion of any other crime. M. S. A., Section 
215.11, provides for filing of ccrta in reports with the county attorney and 
t hat "it shan be his du ty to institute such civil and cr iminal proceedings a s 
t he law and the protection of the public interests shall r equire." 

I t is, therefore, apparent t hat law enforcement and many of the other 
above ment ioned powers conferred and duties imposed upon the public 
examiner pertuin to t he exercise of executivc, and not legislative, functions 
of government. To t he extent t hat any executive duties of the public exam i_ 
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ner imposed upon o f1icCl'S and employees of the stute legislature are no t an 
incident to legis lative function , the transf er thereof to the legislative de
par tment of Olll ' state gove rnment will, in my opinion, be invalid. 

Questions 2 a nd 3 

"Althoug h the Legislature, under this bill elects the legislative 
post-nuditol', the only candidates thHt can be cons idered are those 
s ubmi tted by the Legislat ive Research Committee. Do you consider 
s uch a I'cst l' icl ivc provis ion val id '! 

"The Legislative Research Committee is a lso authorized to fill a 
vacancy in the office of t he legis lative )los t-a uditol' if one occurs between 
legislat ive sess ions. Is this a power of appointment that the Legisla
ture can delegate to a n agency such a s the Legislative Research Com
mittce ?" 

Opinion 

If the iegislu tive depal'lment of post-uuditor is properly limi ted to 
legislative f unct ions of such a na t ure that the duties of the department 
a nd officers and employees t hercof would be incident to the legislative 
functions of the legislat ive depa r tment of government and not a n en
croachment upon t he powcrs of the executive dClla rtment, it is my opinion 
that thc legis laturc itself could elect or p rovide f or the appointment of a 
legislative post-auditor by any ofl1cel' or g roup of officer s within the legis
lative department, or empower t he legislative I'csearch committee a lone 
to nomina te candidates for 01' to fill t he vacancy in the office of post-auditor , 

Questions" a nd 5 

" Cun these employees [of the public examiner 's officeL after they 
are t rnnsiel'l'ed, bc sepanlted f rom the se rv ice without the notice and 
hea l'ing provided for in 1\1. S. A " Section 43,24? 

" If the f oregoing question is answered in the negative, would t he 
decision of t he Civil Service BOHl'd be subject to review by the Courts, 
and thus give the judici8l'Y a che('k on the Le~i sla tu l'p'~ righ t to di s
charge its own employees ?" 

Opin.ion 

Again, assuming that the post-audit department is only for the purpose 
of examining the expendi ture of appropriations made by the legislature a nd 
the procuring of information, whether by examining state oflices a nd officials 
01' local offices and their offic ials, as a bas is f Ol' legis lation and incidental 
to legislative functions, it is my opinion t hat the legis latu re, by transferring 
the employees of t he public examiner's department who become employed 
in a legislative post-audit depart ment so limited, would separate them from 
the present executive c ivil se rvice status, eliminate the jurisdiction of the 
civi l se rvice board over such employecs, and render unnecessary the notice 
of hearing requil'ed by M, S, A" Section 43.24, The legislatul'e has the 
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power to discharge its own employees without any interference therewith 
by t he civil service board or by any other executive board or officer or by 
t he judiciary depul'tmcnt. For the discharge and removal of its own officers 
and employees, the legislative depart ment may adopt such method as it 
deems advisable. 

J . A. A. BURNQUIST, 
Attorney General. 

House of Representatives Judiciary Comm ittee. 
April 13, 1953. 353-n-1 

TAXATION 

AD VALORE M TAXES 

152 
Real estate-Assessmenl-Local board of rc\'icw has no authority to change 

assessments in odd·numbered yea rs-M. S. 1949, Sections 274.01, 273.01, 
273.17, 270.07, Chapter 278. 

Facts 

H'l'he Clarkfield Village Counci l, acting a s a Board of Review under 
Section 274.01, M. S. A" has had under considel'ation certain inequaJities 
in real estate tax. The County supervisol" of a ssessments claims that 
real estate taxes canno t be changed by the Board ihis year. All r eal 
esta te taxes under cons ideration were assessed in ] 952. No changes 
were made by t he nsseSSOl" in J953. 

fllt may be that the t ime to change t he t uxes was when the Board 
met in 1952. at which time the assessment was complete. But as a 
practical matter . the taxpayel·s did not know the result in dollars and 
cents unt il t he r eal estate taxes were paid in 1953. and this yeaes 
Board g ives them the first chance to appear ufter knowing the changes 
in taxes. The proper ty in the Village was completely revalued for the 
1952 assessmcnt, and many changcs were made!' 

Ques tions 

"Can the Board of Review change real estate taxes in odd numbered 
years, that is, can it equalize the real estate taxes? 

" If not, is the only recourse to apply to the County Board for a 
r efund ? And if t he npplication to the County Board is made is there 
a permanent change made accordingly in the assessment book?" 



TAXATION 307 

Opinion 

It is t he opinion of this office that the f unction of the local Board of 
Review under Section 274.01 (all statutory r eferences are to Minnesota 
Statutes 1949, as amended) is to review t he assessments made by the 
assessing officials. The statute says in part : 

u ••• Such board shall meet a t the office of the clerk to review the 
assessment of property in such town or district, and immediately 
proceed to examine and see that all taxable property in that town 
or district has been properly placed upon the list, and duly valued by 
the assessor ••• " 

The a ssessments referred to in your Jettel' were made in the even
numbered year of 1952. By the terms of Section 273.01 : "All real property 
subjec t to taxation shall be l isted and assessed every even-numbered year 
with reference to its va lue on May first preceding t he assessment, and all 
real property becoming taxable in the intervening year shall be list ed and 
assessed with refCl'encc to its va lue on May fi rst of that year · .... \Vith 
regard to the property listed and assessed in 1962, ,it would follow that 
except under the circumstances contemplated by Section 273.17, t here was 
no assessment of the property in the year 1953 and no review by the local 
Board would lie. 

Hl!ving held that the local Board of Review under t he circumstances 
set out above cannot change the assessment of real estate taxes in the 
odd-numbered years, you a sk if t he only recourse is to apply to the County 
Board for a refund. We a ssume you make reference to Section 270.07 
wherein application may be made for reduction or abatement of a ssessed 
va luations to the Commissioner of Taxation upon t he favorable recommenda
tion of the County Board. If the Commissioner of Taxation takes affirmative 
action on an application for l'eduction or abatement of tuxes, t he r ecords 
of the County Auditor are changed accordingly, This is not the only recourse 
of t he taxpayer. Under the terms of Chapter 278 of the statutes, a peti tion 
may be fil ed in Distr ict Court wherein the claims, defenses or objections 
of the taxpayer may be asserted. 

You sta te in your letter that "as a practical ma lter, the taxpayers did 
not know t he result in dollars and cents until the real estate taxes were 
paid in 1953, and this year's Board gives them the first chance to appear 
after knowing the changes in taxes." I a m sure you have observed that 
the rights g ranted by statutes to taxpayers to appeal' before the County 
Board of Review, t he Commissioner of Taxation, or t he State Board of 
Equalization as well as before the local Board of Review contemplate 
such appearance before the actual amount of taxes in dol1ars and cents 
can be computed under tax levies fixed in the latter part of the taxable year, 

Clarkfield Village Attorney. 
July 20, 1953 . 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

474-0 
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153 
Reduction-County board of equalization has authority to reduce values in 

certain cases but cannot r educe aggregate value of property returned 
by assessors with additions made by the a uditor-1\1. S. 1949, Section 
274.13. 

Q uestion 

"Has the County Eqmllization Bo:.u-d the power to make adjust
ments in real estate valuations when they meet fot' their regular 
meeting in July of this year? Real property in this County was 
a ssessed in 1952 and T know that the County Board would have had 
authori ty to make adjustments in real estute valuations at their 1952 
meet ing. However, what J want to know is if the County Board has 
power to make adjustments in this odd numbered ycm' when real 
estate is not being assessed." 

Opinion 

The authority of the County Board of Equalization is now found in 
Minnesota Statutes for ]949, Section 274. 13. Under" date of December 18, 
1915 (Attorney General 's Report 1916 No. 529) t his office ruled as follows: 

"Answel"ing your letter of November 3 11S to the authority of an 
assessor or County Board of Equalization to change the a ssessed valua
tion of real estute in the odd numbered years, where such valuation 
does not result from the erection, damage or destruction of structures , 
I state that the case of State v. Atwood Lumber Company, 96 Minn. 
392, to which you refer, appears to be undoubted authority to the 
effect that under Section 2041, G. S. 1913, the County Board of Equali
zation may in the odd numbered year equalize the assessed value of 
real property. The question seems to have been fully and frankly 
presented to the court in the brief s of both parties in this case as to 
the authority of the County BOal'd of Equalization. 

liThe rule in thc odd nUlubel'cd yC8r must necessar ily be that 
only whcre an affirmative showing of a material change in value is made 
beforc that Board should the assessed valuation of any tract of real 
propcrty be changed. J do not think the opinion of the court can be 
construed to mean thnt the taxpuyer should apply for a reduction in 
the assessed valuation to the County Board as such, for in every 
instance the court calls it the 'County Board of Equnlization.' 

"The reasoning used by the court in reaching this conclusion as to 
the Board of Equalization is not applicable to thut of an assessor, 
and in my opinion the assessor cannot in the first instance in odd 
numbered years change the assessed valuation of any tract of real 
estate, the value of which has material1y changed without reference 
to erection 01' destl'uction of buildings or other structures." 

'Ve affirm the above quoted opinion which appears to have constituted 
the app1icable rule s ince the date of its writing. Jt should be observed, 
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however, that the Board does not have authority to reduce the aggregate 
value of the real property or the aggregate value of the personal property 
as provided in Minnesota Statutes 1949, Section 274.13 (5): 

"The board shall not r educe the aggregate value of the real prop
erty, or the aggregate value of the personal property, of its county 
below the aggregate value thereof, as returned by the a ssessors, with 
the additions made thereto by the auditor as in this chapter r equired; 
but the board may Taise the aggregate valuation of such real property. 
and of each class of personal property, of the county, or of any town 
or district thereof, when it believes the same is below the full and true 
value of the property, or class of property, to such aggregate amount 
as it believes to be t he full and true value thereof." 

Swift County Attorney. 
July 7, 1953. 

ASSESSMENTS 

154 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

406-B 

Local improvements-County auditor-Cer tification and collection-Effect 
of L. 1953, C. 398, Section 13 deter mined. 

Facts 

"Chaptel' 398, Laws of 1953, entitled MUNICIPALITIES Improve
ments and Special Assessments sets up a new Local Assessment law 
for Villages and repeals old laws regulating local assessments. 

"Section G, Subd. 3, provides for payment thru t he County Offices
In other words t he WHOLE assessment is t ransmitted to the County 
Auditor and his office certifies amounts due each year as per the 
ASSESSMENT submitted to him. 

"Under former laws-the Village Counc il adopted the ASSESS
MENTS for a given improveme nt- EACH year the Village Clerk 
would certify to the County Auditor the amount due on each parcel 
and the Auditor would then certify that sum for collection with 
GENERAL TAXES. 

"The County Auditor of Hamsey county is willing La accept for 
collection on the SAME BASIS former Local Assessments. I n other 
words the Village Clerk would set up the amount due each year for 
the life of the assessment and submit it to the Auditor and his office 
would thel'eafter certify the amount due each year as pel' Chapter 
398, Laws of 1953." 
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Question 

"Can the County Auditor under Chapter 398 assume this work?" 

Opinion 

L. 1953, C. 398, is un act r elating to improvements and specia l assess
ments in cities of the second, third or fourth class, villages and boroughs. 
It provides a new in tegrated procedure fOl' the authorization of local im
provements, assessment of benefits therefor and the collection of s uch 
assessments. Section 13, Subd. 1 of C. 398, expressly repeals most, if not 
all, of the then existing provisions of law relating to the subject matter 
of C. 398. However, Section 13, Subd. 2, contains the following provis ions : 

"Any proceedings or actions heretofore commenced undel' any of 
the laws repealed in subdivis ion 1 may be completed under the laws 
under which they were begun, notwi thstanding such l·epenl." 

Obviously, if the au thorities under which uncollected assessments had been 
made were repealed without the qualification thereof found in Subd. 2, 
there may have arisen some question about the collectability of such assess
ments. The purpose of enacting Subd. 2, it appears to us, is nothing more 
than to qualify sti ch repeal and to permit the complet ion of proceedings 
which have been t heretofore commenced under the s tatutor y provisions 
referred to in Subdivision 1. ' Ve find nothing in the language of Subd. 2 
which indicates to us any intention on the part of the legislature to 
authorize the collection under the procedures of C. 398 of a ssessments which 
ha d been theretofore levied under one of the provisions of law which is 
referred to in Subdivision 1. Assu ming, arguendo, that the legislature in
tended by Section 13 to put all collections of assessments in the hands of the 
respective county auditors, the legislature would have implemented its 
intention by substuntive provi sions prescribing the procedure necessary to 
certify existing assessments and vesting authority in the county auditor 
to accomplish the collection thereof. \Ve have scrutinized close ly the pro
vis ions of C. 398 and we have failed to find any such substantive procedures. 

For these reasons, it is our opinion that local assessments may be 
levied and collected under authority of the laws applicable thereto at the 
commencement of the proceedings even though such laws a re referred to 
in L. 1953, C. 398, Section 13, Subdivision 1, and that s uch assessments 
may not be certified to a county auditor unde)' authority of C. 398 and 
collected by him thereunder. 

In closing, we deem it proper to state tha t under some of the laws 
referred to in Section 13, Subdivision 1, the procedure for certification to 
Dnd collection of assessments by the county auditor was the same as that 
in C. 398, but in other laws so refcl"l"cd to the certificat ion of assessments 
was made annually to the county audito!". 

North Saint Paul Village Attorney. 
November 10, 1953. 

CEO. B. SJOSELI US. 
Deputy At to rney General. 

40B-C 
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155 
Local improvements-Ins ta llment payments-May be paid in same manner 

as other taxes-M. S. A. 432.11-432.24, 434.14-434.27, 412.409-412.481. 

Facts 

"Over the period of recent years from 1948 through ·1953, the 
Village of Caledonia has undertaken and completed numerous sewer, 
water and street improvement projects and levied special assessments 
therefor. In all cases each particular project was completed and 
assessed under and pursuant to the law under which it was initiated. 

"Water projects were initiated and assessed under Sections 432.11 
to 432.24, Minnesota Statutes (Chapter 425, Laws 1921); sewer projects 
were ini tiated and assessed under and pursuant to Sections 431.04 to 
431.13, Minnesota Statutes (Chapter 35, Laws 1915); curb and gutter 
and street surfacing were initiated and assessed under and pursuant 
to Sections 434,14 to 434.27, Minnesota Statutes (Chapter 65, Laws 
1919) and more recently sewer, water, curb and gutter, and strcet 
surfacing were initiated and assessed under and pursuant to Sections 
412.409 to 412.481, Minnesota Statutes (Chapter 119, Laws 1949). 
The County TreaSU1'C l' of Houston County, in which the Vi1lage of 
Caledonia is s ituated, at the reques t of the Villagc, has bcen collecting 
the entire annual installment of such special a ssessments on or before 
June 1 of each calendar year and not permitting payment of each such 
annual installment, one-half in June and one-half in November. This 
request of the County Treasurer was based upon the language in such 
statutes sta ting that such special assessments 'shall be payablc in 
annual installments · . ... on or beforc the first day of June· ... 'and 
in view of the fact t hat the interes t included in each installment set 
forth in the a ssessment roll was computed from the date of the adoption 
of the assessment to June 1 following and annually thereafter from 
June 1 to June 1. The request was n]so based on the fact that the 
Village would lose five months interest on the one-half of the instaU
ment in each year if payment of one-half of the installment were 
permitted by the County Treasurer to be deferred until November." 

Questions 

"1. I s it permissible for the County Treasurer to accept payment 
of each annual installment of such special assessments one-half on 
or before June 1 and the other half on or before November 1 or must 
the County Treasurer collect each annual installment of special assess
ment in fuJI on or before June 1 ? 

"2. I s the method of collection of special assessments by the 
County Treasurer the same under each of said laws or is the method 
different under one or more of the laws?" 

Opinion 

These questions may be conveniently considered together and likewise 
answered. 
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M. S. 1949, Sections 412.409 to 412.481; 431.04 to 431.13; 432.11 to 
432.24, and 434.14 to 434.27, above referred to, were repealed by L. 1953, 
Ch. 398, Section 13, Subd. 1. However, Subd. 2 thereof provides that any 
proceedings or actions commenced undel' any of the laws repealed may be 
completed pursuant to t he laws under which they were begun, notwith
standing such appeal. In consequence of this proviso we believe t hat the 
provisions of the above statutes relating to the manner of levying special 
assessments, the collection and payment thereof, remain unaffected by such 
repea l. Provision is contained in each of the above statutes to the effect 
that whenever a s pecial assessment has been levied and the same is not 
paid to the municipa lity, and t hereafter certified and transmitted to the 
county auditor t he same shall be extended upon the proper l ists of the 
county, which assessments shall thereafter be collected and paid over in 
t he same manner as other village taxes. See L . 1949, Ch. 119, Section 
55, Subd. 3 (coded as M. S. A., Section 412.441), Section 431.13, Subd. 6, 
Section 432.17, and Section 434.20. 

The repealing act, Ch. 398, sup ra, Section 6 (429.061), Subd. 3, which 
relates to transmitting the special assessments , as adopted by the council , 
to the county auditor, in part provides: 

USuch assessments shall be collected and paid over in the same 
manner as other municipa l taxes." 

which is substantially the same as the terminology contained in the statute 
just above mentioned. Municipa l taxes constitute a part of the general 
taxes which may be paid in semiannual installments, the first half thereof 
on or before May 31 and the second half before November 1 during the 
current year. See Section 276.05 . Under Section 276.03, the county tl·easurer 
is empowered to collect local assessments made or levied by a village and 
certified to him "at the sallle time that he collects any taxes which have 
been or may be levied against the same tract or parcel of land under the 
general laws of this state." The above quoted language, together with the 
specific provisions contained in the statutes above referred to to the effect 
that the special assessments, when properly certified to the county auditor, 
shall be extended upon the proper lists of the county and Hshall be collected 
and paid over in the same manner as other municipal taxes," justifies the 
conclusion t hat special assessments which have been certified to the county 
auditor under any of the statutes here considered, may be paid in two equal 
semiannual payments during the year when due in the same manner as 
general taxes. A similar conclusion was reached in t he opinion of the 
attorney general dated October 10, 1921, No. 30, 1922 Report. 

The conclusions thus reached, and in view of the provisions of the 
statutes here considered, require an affirmative answer to the second 
question. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Caledonia Village Attorney. 
June 10, 1954. 408-C 
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156 
Local impro\'ements-Streelr---Property owned by t he United States exempt. 

Question 

Is the Post Office building a nd property owned by the f ederal govern· 
ment subjec l to a s pec ial a ssessment fo r the stl'eet improvement? 

Opinion 

We answct' the question in the negative. 

Property owned by the United States government is exempt from 
assessments f or local improvements. See McQuillin Municipal Corporations , 
31'd Edition, Vol. 14, Section 3875; Whittaker v. Cit y of Deadwood, 23 S. D. 
538, 122 N. W. 590 ; 139 Am. St. Rep. 1076; United States v. Anderson 
Cottonwood JrriJ,:'ution District. 19 F . Supp. 740 . 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Northfield City Attorney . 
September 21, 1953. 

ASSESSORS 

157 
Mileage COOlllcn:o;s tion-M. S. 1953, Sections 350.11 and 412.131. 

Facts 

408-C 

1\1. S . A ., Sec t.ion 412.13 1, governs the compensa t ion of village assessor. 

The council neglected to fi x the compensation of the assessor and, as 
a r esu1t, he was en t itled to the s tat utory per diem of $6.00 pc r day, not to 
exceed 90 days . 

The stat ute cited, provides: 

"'In addi t ion to other compensation, the council may allow the 
1lssessor five cents per mile for each mile necessarily traveled in his 
assessment work' ." 

Questions 

1. 

" In the event an assessor u ses his own car, does the so-called 
a llowance of five cents a mi le, if granted, preclude him from claiming, 
in addition, expense reimbursement under M. S . A 'I Section 350.11 1" 
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2. 

"On the other hand, in t he event that he was not g ranted an extra 
five cents n mile for traveling in his assessment work, to what extent, 
if any, can he be r eimbursed for use of his car?" 

Opinion 

1. 

Minnesota Statutes )953, Sectio n 350.11, pl'ovides, in part: 

liThe maximum amount which shall be paid by the state, any de
purtment or bureau thereof, or a ny county. city, village, town, or school 
di s trict, to any office r or employee, except sheriffs or deputy sheriff s, 
as compensation or reimbursement for the use by such officer of his 
own automobi1e in t he performance of his duties shan not exceed 
seven and one half cents per mile, .. . 

"This section shall be constl'ued us amending all existing laws 
authorizing s uch allowances or reimbursements by impos ing the maxi
mum limit above set forth." 

That portion of the statute quoted above is clearly n maximum limi
tation and not a g rant of authority to pay truveling expenses. 'Wc have so 
held in previous opinions . Opinion No. 194. 1942, Published Opinions of 
Attorney Genera l ; Opinion ' of Attorney Genera l, March 6, 1947, 104-A-S. 
If a stntutc provides that a particu lar officer or employee shall be entitled 
to mileage at a specific rate, the allowance is not in any way affected by 
t he above statute so long as it docs not exceed the maximum limitation 
set forth therein. Scc Opinion of Attorney Gencl'ul , Muy 29, 1035, 104-A-S. 

Si nce youI' questions involve a village assc:;sor, those portions of Minne
sota Statu tes 1953, Section 350.11 , which pl'ovide alternative provisions for 
counties with a population of ovel· 550,000 inhabitunts and certain cit ies 
of the sccond class would not be applicable. This being the case, it is our 
opinion that the village assessor would be precluded from cla iming expense 
reimbursement under Minnesota Statutes 1953, Section 350.11, since the 
applicable portions of the statute constitute u limitat ion on amount a nd 
not a grant of authority to pay. 

2. 

Under the a uthori ty of Minnesota Statutes J953, Section 412.111, a 
village counci1 is authori zed to fix the compensation of officers and em
ployees , when not otherwise prescdbed by law. Since the compensation of 
vi llage a ssessor, including reimbursement for mileage, is prescribed by 
Section 412.131, the village council would be without aut hority to fix mileage 
compensation for the assessor except within the provisions of that section. 

Minnesota Statutes 1953, Section 412.131, provides in part: 

" ... If his compensat ion is not fixed by t he council the assessor shall 
be entitled to compensation at the rate of $6 per day f or each days 
service necessari ly r endered, not exceeding no days, and mileage at 
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the rate of five cents per mile for each mile necessarily traveled in 
going to and returning from the county seat of the county to attend 
any meeting of the assessors of t he county legally called by the county 
auditor, and also for each mile necessari ly traveled in making his 
return of assessment to the propel' county officer and in attending 
sectiona l meetings called by t he county a ssessor or county supervisor 
of assessments, except when mileage is paid by the county. In addi tion 
to other compensation, the council may allow t he assessor five cents 
per mile f or each mile necessarily traveled in hi s assessment work." 

The above statute provides t hat where the assessor's compensation is 
not fixed by the counci1, he shall receive $6 pel' day for each aay's service 
necessarily render ed, not exceeding 90 days, plus mileage at the rate of 
five cents pel' mile fol' certain specific tri ps which the assessor is required 
to make in the performance of his duties . (See al so Minnesota Statutes 
1953, Section 273 .03, which repeats the mileage a llowance for one specific 
trip .) In addition to such mileage allowance, the village council " may allow 
the a ssessor five cents pel' mile f or each mile necessari ly traveled in hi s 
assessment work." See Opinion of Atto rney General, August 5, 1953, 12·b-1. 

On the basis of t he foregoing statute, it is our opinion that the village 
assessor, in the case presented by you I' inquiry, is entitled t o mileage at 
the rate of five cents per mile fo l' t he specific t ri ps enumerated in the s ta tute. 
]n addition ther eto, he is ent itled to such additional mileage as the village 
council , in its discretion, may allow at the rate of five cents per mile for 
each mile necessarily traveled in hi s assessment work. If the council does 
not allow the additional mileage compensation for the t ra veling done by the 
assessor in hi s work, it is our opinion t hat he cannot be reimbursed there
f or. 

Public Examinel·. 
April 28, 1954 . 

BOARD OF HEVIEW 

158 

GEORGE H . GOULD, 
Specia l Assistant Attorney Gener a l. 

12-B-l 

Meeting-Mayor of South Saint P a ul entitled to cast vote in case of tie
Statutory time for meeting of Local Board of Review directory and not 
mandatory- Aggregate value of assessment which cannot be reduced by 
County Board of E qualization refer s to assessors ' value before changes 
by Local Board of Review-1\{. S. 1949, Section s 274.01, as amended, and 
274.13, as amended. 
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Facts 

j'Prior to the first day of May. 1953, the Coun ty Assessor of Dakota 
County gave notice that the date f or t he meeting of the Board of 
Review would be the 15th day of July, 1953. Pursuant to that notice 
the Local B081'd of Review did meet and at that meeting or subsequent 
adjourned meetings notice was given of the intention to increase sub
stantially the personal property returns of certain taxpayers. At the 
hearings on t he increase a motion wns made to make t he inel'case. 
The vote of the Board of Review resulted in a tie and the Mayor of 
the City of South Saint Paul then cast the deciding vote in favor of 
increa se of the particular personal property returns under consideration . 
As I understand the law, the County Assessor is required to make 
the changes ol'del'ed by a local board of rev iew, bef ore making his 
r eturn to the County Board of Equalization." 

Question No. 1 

" Is t he 15th day of July, a proper date for the holding of the fi rst 
meeting of the Board of Review in view of the provision in Section 
274.01, M. S. A., t hat such meeting shall be held between t he first 
day of June a nd the fifteent h day of July and if the meeting was not 
properly held on t.hat day, wha t effect does it have on t he subsequent 
actions of t he Board of Review? " 

Opinion 

The provisions of Minnesota Statutes 1949, Section 274.01, as amended, 
are directory and not mandatory. See Published Opinions of t he Attorney 
General, 1940, No. 298, Page 381 i Bielke v. American Crysta l Sugar Co., 
206 Minn. 308, 288 N . 'V. 584i Faribau lt Water ' Yorks Co. v. County of 
Rice, 44 Minn. 12, 46 N . 'V. 143. Inasmuch as the provisions of t he statute 
r elating to time for meeting of the Board of Review are director y only. 
the proceedings of the Board are not invalidated by its meeting on the 
15th day of July . It is not necessary to determine whether or not such day 
is within the s pecific des ignation of the statute. 

Question No.2 

"The City of South Saint Paul is a home ru le charter City. 
Section 6, Chapter III of t he charter provides 'The mayor shall be 
ex-officio a member of the City Council a nd president of t he same, 
but shall have no vote except in the case of a tie .' Section i, Chapter 
IV, of the chm·tel' says, 'The alderman from t he different wards and 
from the city at large shall constitute the City Council of the city of 
South Saint Paul.' The charter has subsequently been amended so t hat 
a ll aldermen run at large. Section 17, Chapter IV, of the Charter says, 
'The City Council shall meet on t he fourth Monday in June, at the 
Counci l room in said city for t he purpose of reviewing the assessment 
of property in said city . . .. 
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"In view of the above provisions of the Charter is the Mayor a mem
ber of the Board of Review with t he power to vote at a Board of Review 
meeting in the event of a tie vote on the questions presented at a Board 
of Review meeting?" 

Opinion 

Your second question is answered in the uffil'mative. Under the facts 
stated t he mayor is an ex-officio member of the City Council with the right 
to vote in the case of a tie. It is the opinion of t his office t hat the status of 
the mayor in t he Board of Review is the same and is entitled to vote in the 
case of a tic. 

Question No.3 

"In the event i t is your determination that the increase above 
referred to has been properly made and that the County Assessor is 
required to return to the County Board for equalization the figures a s 
changed by t he local Board of Review, docs the aggregate value referred 
to in Subd. 6, Section 274.13, M. S. A., beyond which t he County Board 
of Equalization may not r ed uce, mean the figures returned by the local 
assessors before being equalized by the local board of review or does 
it mean the fina l figures that the County Assessor submits to the County 
Board of Equa1ization." 

Opinion 

Minnesota Statutes 1949, Section 274 .1 3 (5), us amended provides in 
part: 

"The (county) board shall not reduce the a ggregate value of t he 
r ea l property, or t he aggregate value of the personal property, of 
its county below the aggregate va lue thereof, as returned by the 
assessors, with the addi tions made thereto by the auditor as in this 
chapter requil'ed; ... " ( Parenthes is a nd emphasis s upplied .) 

Minnesota Statutes 1949, Section 274.01, as nmended by Laws ]949, 
Chapter 543, Section I , provide in part with regard to the meeting of the 
local Board of Review that: 

" .... The ussessor shaJI attend, with his asscssment books and papers, 
and take pa rt in the proccedings, but shaH not vote. If the county 
employs a county assessor, he 01' un assistant. delegated by him shaH 
attend s uch meetings. The board shull list separately, on a form 
appended to the assessment book, a ll omitted property added to t he list 
by the board und all items of property increased or decreased. with 
the full and true value of each item of property, added or changed by 
the board. placed opposite such item . ... " 

The foregoing portion of the statute quoted from t he provisions l'elat ing 
to the locnl Board of Review indicates clearly thnt the assessment books of 
the County Assessor constitute a r eturn by him to the local Board of Review 
with the changes thereafter made by the local Board distinctly and sepa-
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rllteiy set out thereon. Directly a nswering your question, it is the opinion 
of this office that the words "as returned by the assessors" r efer to the 
figures returned by the County Assessor in Dakota County before being 
reviewed or equalized by the local Board of Review. 

Dakota County Attorney. 
August 3, 1953 . 

EXEMPTIONS 

159 

JOSEPH S. ABDNOR, 
Assistant Attorney Gencml. 

59-A-52 

Parsonagc- Partly rent cd out pro rata exempt-Opinion No. 3S,I, 1936 
Report, dat ed April 29, 1936, OVERRULED. 

Facts 

A church within the Ci t y of Fairmont owns a parsonage which contains 
two hous ing units . One unit is occupied by persons not connected with the 
church. Rent is paid for the use of this unit a nd the rentals nrc applied 
toward payment of the pastor 's sahny. 

Question 

Does opinion No. 364 of 1936 sti ll prevail so that the parsonage 
property whieh is owned by the church is not taxable? 

Opinion 

Opinion No. 364 of 1936 adopts the principal use test to determine 
whether or not property otherwise exempt from taxation becomes taxable 
when part of t he use made of it is r evenue producing. The principal use 
test had been adopted by t he Supreme Court in several decisions prior to 
the date of opinion No. 364 of 1936. In Chris tian Bus iness !\ten's Committee 
of Minneapolis \'. Slate, 1949, 228 Minn. 549, 38 N. W. 2d 803, the court 
adopted the s ubstantia l use test as the primary test in determining the 
taxabili ty of property used only partially for exempt purposes. The court 
in that case a lso int roduced in Minnesota pro rata taxation. In the court's 
language the primary rule is now as foHows : 

liThe belter rule, which we now adopt and which is fo llowed by 
mnny other jurisdictions wherein property is entitled to tax exemption 
onl y if it is used exclusively for a tax-exempt purpose, is thnt when 
a building is owned by a charitable or other tax-exempt institution and 
one substantia l part thereof is directly, actually, and exclusively occu
pied by such institution for the purposes for which it was organized 
and another substantial portion thereof is primarily used for r evenue 



TAXATION 319 

by rental to the genera l public, s uch building with the g rounds thereof 
is pro rata exempt from laxation and pro nlta taxable according to 
its separate uses , nnd it should be assessed and taxed on that portion 
of its proper assessable value ullocatcd to the taxable usc, after de
ducting from its over-a ll assessable value the port ion the reof properly 
allocated to the pl'oportionate tax-exempt usc.1I 

Whether 0 1' not a substa nt ia l part of the parsonage in this case is 
used for the product ion of r even ue is a question of fact and the fact should 
be resolved by those charged with the collection of the tax. If the revenue 
producing use of t he property is found to be s ubstant ial, then the rule 
laid down in Chris t iun Business l\l en's Committee of Minne.qlOJis v. St.ate, 
supra , is applicable. 

If the pm·t of the property rented is a substantia l portion thereof, the 
fact t hat the rental income is applied toward puyment of t he pastor 's salary 
will not convert a non-exempt usc of the property to an exempt use. State 
v. l\1innesota Congregationa l Church, 1927, 173 Minn. 40, 21G N. \V. 32G. 

See opinion of Augus t 13, 1052, and opinion No. 215, 1952 }·eport. 

Martin County Attorney. 
February 25, 1954 . 

160 

GEORGE L. POWELL, 
Special Assist811t Attorney GeneraL 

4l4-D-12 

Hen I propert.y-Com·eyed by re lief recip ient lo municipality, r eserving life 
estate, discussed-If not exempl, s hou ld be placed on tux ro lls as 
om itted llropcrty-1\'iinn . Cans t. Art. IX, Section 1; M. S. ]049, Section 
273.02- 0pinion No. 206, 1!):l2, Report find opinion .Julle ] 6, J936, 
superseded. 

Fact s 

"Sometime in the spr ing of the your 1951, a res ident of one of 
the cities in our county made application to the city council for direct 
relief. At the time of this applica t ion the a pplicant was the owner 
of his homestead, which he owned in fee simple. As a condition to his 
being grnnted relief the city required t hat he transfer the title to 
his homestead to the city reta ining a life estate fot' himself. In accord
ance wi th the city requirement in the month of April, ] 951, this resident 
and his wife executed a deed conveying their homestead to the muni
cipal corporation which deed reserved unto t he grantors a life estate 
in the property for lhe term of their natul'n! Jives. 

I< [n assessing the real estnte taxes for the yenr 1951, payable in 
the year 1952, which were nssessed as of May 1, 1951, this real estate 
was not included, apparently for the r ea son that the f ee t itle subject 
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to the life esta te was in the city and it was t hus devoted to a public use. 
However, in making the assessment for the year 1952, payable in the 
yea r 1953, which was made as of May 1, 1952, the property was included 
for taxes, but, however , the taxes have not been paid a nd arc now 
delinquent." 

Question 

1. "Should t his proper ty be included in the tax lists or would i t 
be exempt from r eal estute taxes?" 

Opinion 

Under Section l of Article IX of the State Cons titution, "Public Prop
erLy used exclus ively for a ny public purpose, shall be exempt from taxa
tion," According to your letter , t he title to t he real property here involved 
is, now, in the city. subject, however, to the life estate of the relief r ecipient. 
It appears, t hen, that t he constitutional r equirement that the l'ea l pI'operty 
must be p ub lic property is met. There remains the question whether the 
real property here involved is used for a public purpose. Assuming that 
the former owner was and is eligible for relief , it was and is t he obligation 
of t he municipality to provide for him a place within which to live, e ither 
by making an a llowance for rent 0 1' otherwi se, Therefore, it appears propel' 
to us that the city, if it deemed it udvisable, could provide s uch place by 
accepting a deed to t he r enl property subject to t he life estate of the grantor. 
We have not cons idered Olld do not pass upon the requirement of the city 
making conveyance of t he homestead a condition precedent to granting 
relief. It is our opinion t hat the use of t he real proper ty by the Hfe tenant 
is a public use as long us he is eligible for r elief from the city. However, 
if the tenant should become ineligible for r elief, or if the tenant should 
lea se t he real proper ty to some other person , it is our opinion that the 
real propelty would not be used for H Jlublic pu r pose and would be s ubjcct 
to taxat ion. 

From the f oregoing di :scussion, it is apparent that we cannot answer 
your fi rst question categorically. However, the county audi tol', by applying 
the rules set fort h above to t he fucts as he finds them to be, should have 
no difficulty in determin ing whether the r ea l p roperty here involved is 
exempt from taxation . 

Question 

2. H1n the event tha t it is required to list t his property for r eal 
estate taxes should an assessment be made f or the year 1951 payable 
in the year 1952 at this time or should that year be passed and the 
property included in the tax lists fol' future years?" 

Opinion 

Assuming t hat the real property here involved was not exempt from 
taxation on May I , 195 1, or on May t , 1952, it is the duty of the count y 
auditor to assess the property and extend the taxes as provided by M. S. 
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1949, Section 273.02, for omitted property. Whether the real property here 
involved is exempt from taxation in 1953 and subsequent years must be 
determined by the county auditor as of May 1 of each year by applying 
the tests hereinabove set fot,th to the facts as t hey arc at that time. 

Opinion No. 205, 1932 report, dated February 11, 1932, and the opinion 
of the attorney general to t he county attorney of Jackson County dated 
June 16, 1936 (file 414a-11), are superseded to the extent t hat they are 
inconsistent with this opinion. 

Sibley County Attorney. 
December 3, 1953. 
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J . A. A. BURNQUIST, 
Attorney General. 

414-A-ll 

YMCA camp-Exempt as institute of purely public charity under Article II, 
Section I, lUinn. Cons t., 1\1. S. A" Section 272.02-YMCA organized 
under Sections 315.44 to 315.49. 

Facts 

"The Young Men's Christian Association of Duluth , Minnesota, 
is a non-profit corporation reincorporated under General Laws of 1889, 
Chapter 232, which laws are presently coded as Sections 315.44 to 
315.49 of the Minnesota Statutes." 

On December 1, 1931, it duly r enewed its charter as provided by law 
and by amendment to Article 3 thereof it provided for the following pur
poses and objects: 

"The objects of the organization of this corporation are, F ir st, 
to unite young men and boys of like Christian character and purpose 
in a practical program of service among thei r f ellows, to the end that 
the manhood of the City of Duluth may become dominantly Christian, 
loyal to and active in the Church, and trained and ready to do un
selfish, intelligent and courageous work in making the ideals and 
teachings of J esus effective in the City of Duluth, the Nation and the 
World; and Second, through educationally planned and directed activi
ties, to demonstrate to youth the value of strong bodies, trained minds, 
wholesome social life and of religion as the most essentia l factor in 
a well-rounded personality." 

Since 1916, the Dulut h Young Men's Christian Association, hereinafter 
referred to as YMCA, has owned and operated Camp Miller in Pine County, 
Minneso ta, the real estate being described as follows: 

uThe Northwest lA, of the Southwes t lA, (NW 1" of SW 14), Section 
17, Township 45, Range 19 Westj Government Lot Two (2), less one (1) 
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acre, Section 17, Township 45 North, Range 19 Wes t; Government Lot 
Three (3), less the South s ix (6) acres, Section 17, Township 45 North, 
Range 19 West." 

The YMCA at Duluth has been exempt from taxation on all of its prop
erty since its organization with the exception of its camps. 

The YMCA of Duluth itself as weB as Camp MilIcI' is operated on a 
non-profit basis. Each camper pays a camping fee which does not in itse1f 
cover the expenses of the individual camper. The functions of Camp Miller 
are supported principally with money donated to the YMCA through private 
donations and the Community Chest of Duluth. 

One of the major objectives of the association is 
(a) To provide young men and boys with 
(1) Opportunities for normal group life in which they are fully accepted 

and in which they develop rewarding friendship; 
(2) Encouragement and opportunity to engage in socially useful service 

or to accept some public civic responsibility; 
(3) The means of maintaining health and physical fitness; 
(4) Vocational encouragement, guidance and education; 
(5) Opportunities to develop new and worthy free time interests ; 
(6) The means and encouragement to continue their education beyond 

formal schooling and to adapt it to their changing life's s ituations 
and problems; 

(7) Aid and encouragement in developing religious faith and ideals ; 
(8) Aid in understanding themselves, in planning sensibly for their 

lives and in solving personal problems. 

Ques tion 

'Whether or not Camp Miller located in Pine County is exempt from 
taxation as an institution of purely public charity. 

Opinion 

Article IX, Section 1 of the Minnesota Constitution, provides in part as 
rollows: 

"All · •• inst itutions of purely public charity· •• shall be exempt 
from taxation . ..... 

Our Supreme Court has held that in order for any institution to qualify 
for ta x exemption under the Minnesota Constitution, Article IX, Section 1 -
and M. S. A. 272.02 enacted pursuant thereto - there must be a concurrence 
of ownership of the property by an ins titution of the type prescribed by the 
Cons titution and a use of the property fo r the purpose for which such ins ti
tution was organized. State v. Ritschel, 220 Minn. 678, 20 N. 'V. 2d 673 ; 
State v. Willmar Hospita l, Inc., 212 Minn. 38, 2 N. ,V. 2<1 564; 11 Minn. L. 
Rev. 541; 51 A. J., Taxation, Section 539. 

In the case of State of Minnesota v. Young Men's Chris tian Assoc iation 
of the City of Minneapolis, Hennepin County District Court File No. 495666, 
our Dis trict Court, on October 28, 1953, determined that the defendant 
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therein was an institution of purely public charity. It further determined 
that certain real property known as Camp Ihduhapi used in its camping prOM 
gram was being put to a charitable use and was therefore exempt from 
taxation. 

There appear to be no substantial differences between the facts you g ive 
in t he instant case and those before the Court in the Minneapolis case. Both 
organizations have been reincorporated under the same statutory provisions 
and their purposes and the uses to which the properties al'e put appear to be 
substantially the same. 

Accordingly, on the bas is of the facts before us , we arc of the opinion 
that the Young Men's Ch r istian Association of the City of Duluth is an 
institution of purely public charity and t hat Camp Miller is being used for 
c haritable purposes. Accordingly, we arc of the opinion that Camp Miller 
is exempt from taxation. 

REGINALD F . HOLSCHUH, 

Pine County Attorney. 
July 6, 1954. 

LEVIES 

162 

Special Assistant Attorney General. 

414-0-14 

Towns - Villages - Unless otherwise provided by s tatute, town levy lies 
against property in village if village not separat.ed for election or assess
ment purposcs-M. S. A., Section 412.081, Laws 1953, Chapter 473. 

Facts 

uUndel' authority of Chapter 473, Laws of 1953, Iron Range T own
ship in Itasca County has levied $250.00 for recreational purposes. Taco
nite Village in Itasca County has levied $1,000 for recrea tional purposes. 
Taconite Village is located in Iron Range Towns hip but is not separated 
from the township for tax purposes . 1953 assessed values of the above 
districts are 8S follows : 

Total 
Dis trict Assessed Value 

Iron Range ... .... $ 156,690 
Taconite........ 1,080,302 

TOTAL........ $2,136,992 

Iron Ore 
Assessed Value 

$ 22,299 
1,699,010 

$1,721,309 

I ron Ore % 
of Total 

Assessed Value 
14.23 
84.67 

79.50 

"Considered alone, Iron Range Township would not have the 55% 
iron orc valuation required by the above law. If Taconite Village were 
included, of course the 55% iron ore valuation requirement would be set." 
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Questions 

"In view of the foregoing information, may the recreation levy be 
spread in Iron Range Township? If so, may the township recreation 
levy be spread also in Taconite Village?" 

Opinion 

Your Questions will be answered together. 

Chapter 473, Laws 1953, provides that the levy for recreation purposes 
may be made by any town " •• • in which the assessed valuation consists 
of more than 55 pel' cent iron ore. * .... It appears clear the Legislature 
intended that the town may make such levy if 55 per cent of the assessed 
valuation of the property against which the levy is to be imposed consists . 
of iron ore. If the town levy for recreation under Chapter 473 lies against 
the taxable property within the village, then upon the stated facts more than 
55 per cent of the property against which the levy is made consists of iron 
ore and the requirements of t he statute are met. 

The following cases: 

Bradish v. Lucken. 38 Minn. 186 
State v. Peltier, 103 Minn. 32, 114 N. W. 90 
Love v. Town of Preston. 112 Minn. 459, 128 N. W. 673 
Ingersoll v. Town of Deer River, 125 Minn. 452, 147 N. \V. 439 

all relate to the question of the imposition of town levies against property 
of an incorporated village when the village has not been separated from the 
town for a ssessment and election purposes. 

The foregoing cases unanimously hold that the village is liable for the 
debts incurred by the town for general purposes, but because of a specific 
statute the village is not liable to be taxed for any indebtedness on" account 
of the roads and bridges of the town. In other words, the village property 
is subject to a ssessment for general town purposes unless t here is a specific 
statute to the contrary, or the applicable statute indicates otherwise. 

Minnesota Statutes 1949, Section 412.081, provides for distribu tion of 
money in the town trea sury in certain cases upon separation of an existing 
village from the township. This provision of the statute would certainly 
lead to the conclusion that the taxes imposed by the township and ultimately 
paid into the town treasury are imposed not only against the property of t he 
town but also against the property in the vi1lage, again excepting those cases 
in which the applicable s tatute indicates otherwise. 

On the authority of Loye v. Preston, supra, this office has heretofore 
said (published opinion of the Attorney General, 1924, No. 215, page 210): 

uTaxes levied by a town for town purposes should be spread upon 
property within the vil1age in that town if it has not separated there
from. The village authorities can, of course, levy a tax on the village 
property to which the town does not contribute." 
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Under the rule of the statu te, opinion and cases cited above, it is our 
conclusion that the levy voted by a town for r ecreation purposes under Chap
ter 473, Laws 1953, would lie against the property of a village within the 
geographical limits of the town if the vill age has not been separated for 
assessment or elect ion purposes. Actually, we think most apropos today the 
words in the decision of the Supreme Court in the Lucken case, supra, decided 
in 1888 relating to this ques tion wherein it said : 

"It is obvious that further legislation is desirable to define and 
adjust the relat ions between townships and villages organized under the 
g eneral1aw." 

Itasca County Attorney. 
February 17, 1954. 
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JOSEPH S. ABDNOR, 
Assistant Attorney General. 

519-0 

Towns-ViI1ages-\Vhen not separated for election and assessment purposes, 
levy s hould be made by each political subdivision as authorized by gOY· 
erning body or electors within statutory limitations. 

Facts 

" The Village of Aurora is located within the Town of White and is 
not separated from such Town for election or a ssessment purposes. In 
spreading the levy of the Town, the County Auditor of St. Louis County 
has never spread the Town Levy against any of the property located 
within the Village. 

H\Ve are now having an audit of the Town books by State Public 
E xaminers and a ques tion has been raised as to whether or not the 
County Auditor should not spread the general corporate levy of the 
Town against the property in the Village." 

Questions 

"1. Should the County Auditor of St. Louis County spread the levy 
of the Town of White against property located in the Village of Aurora 
which is not separated for assessment or election purposes from the 
Town of White? 

H2. If the above question is answered in the affirmative, how much 
of such levy should he spread against Village property? 

H3. If the Town Levy or part of it is to be spread against Village 
property, mus t the Village r educe the amount which it levies for itself 
so that it will not be levying taxes in excess of the limitations provided 
for by law? " 
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Opinion 

These ques tions will be considered in the order above stated. 

1. The records in the office of the secretary of state do not disclose the 
law under which the village of Aurora was incorporated. F or the purpose 
of this opinion we shall assume that the village of Aurora was incorporated 
under a general law and not by a s pecial act of the legislature. 

The question here considered presen ts a difficult problem. We have not 
found any decision of our court which is decisive of all aspects of this 
question. 

The court has defi ni tely stated that w her e a village, organized under a 
general law, has not separated from a town for a ssessment and election pur
poses, a tax levy made by the town for road and bridge purposes should not 
be spread agains t t he property within the village. Bradish v. Lucken, 38 
Minn. 186. 

Our court has held t hat a village organized pursuant to L. 1885, C. 145, 
which is a g eneral law, is not, e ither before or after its separation from the 
town, liable to be taxed for indebtedness incu rred on account of township 
roads or bridges. State ex reI. \Varren v. Peltie r, 103 Minn. 32, 114 N. W. 90; 
Ingersoll v. Town of Deer River, 125 Minn. 452, 147 N. W. 439. 

By authority of these decis ions we are of the opinion that taxes levied 
and a ssessed by a town for road and bridge purposes, or, to discharge an 
indeb tedness created by a town for such purposes, may not be s pread against 
property within 8 village either before or afte r separation from such town 
for assessment and election purposes. 

Under the town system of caring f or indigent pe rsons the various sub
divis ion s, whethe r it be city, village, or town, Bre by statute r equired to 
provide for the care of the POOl'. M . S. A ., Section 261.06. To pl'ovide funds 
for poor r elief purposes each poli t ical s ubdivision is by statute authorized ~o 
levy taxes to provide the necessary fund s fo r the adminis trat ion of poor 
r elief. In view of the duty imposed by s tatu te upon each political s ubdivision 
when operating under the town system to car e for its poor and administer 
pOOl' l'cl ief, and the power to levy taxes for such purposes, we believe that it 
is logical to conclude that taxes levied by a town for poor relief purposes 
should 110t be spread agains t village property when s uch vi11age has n ot 
been separated from the town for election and assessment purposes . See 
Village of Robbinsdale v. County of Hennepin, 199 Minn. 203, 271 N. W. 491. 

Wi th r espec t to taxes levied by a town not separated from a v illage for 
election and assessment purposes, except for road and bridge purposes, or 
indebtedness created or incurred in connection the rewith, and taxes levied 
for poor r elief purposes, we reach the conclus ion that all such other taxes 
so levied by a town, unless othenvise provided by law, s hould be spread 
against the property of the village not separated. 

2. Our answer to the firs t question dis poses of and renders unneces
sary an answer to the second ques tion. 
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3. The amount of taxes which may be levied by the governing body of 
a village for village purposes is to be determined by the tax limi tation stat
utes applicable to villages unaffected by any tax levy made by a town which 
may be spread either in whole or in part against a non-separated village. 
See opinion of attorney general, No. 215, 1924 Report. 

VICTOR J . MICHAELSON, 

Attorney for Town of \Vhite. 
F ebruary 25, 1954. 

MORTGAGE REGISTRY TAX 

164 

Special Assistant Attorney General. 

519-q 

Assignments-Rents f rom real estate-Taxability of ins trument-M. S. 1949, 
Sections 287.Ql and 287.05. 

Facts 

An attorney has bl'ought to the county treasurer an assignment of rents, 
B copy of which you enclosed, together with an affidavit reciting that the 
amount of indebtedness figure was $50,000.00 and tendered a mortgage 
registry tax of $75.00 to the b·casurer. 

The instrument constituting the assignment of rents states in effect that 
for a good and valuable consideration the property owner does assign, trans
fer and se t over to the creditor "all rents now due or hereafter becoming due 
to ass ig nor for the use and occupancy of the firs t floor and basement of the 
building" (street address and legal description of the property then given) 
and the Uass ignol' authorizes and directs all tenants to pay said rent to the 
a ss ig nee and authorizes and empowers the a ssignee to collect and receive 
said rents." The assignee while given the right to collect and receive the 
rents is ncverthelcss "under no duty or obligation to collect or receive said 
rents but may do so at its option." The instrument further s tates that it is 
understood and agreed between the parties that the assignment is given to 
secure payment of any indebtedness then owing by the ass ignor to the 
a ss ignce and a ny future indebtedness thereafter owing by assignor to 
assignee, 01' any renewals 01' extensions of any present or future indebted
ness," and that if, as and when all indebtedness owing by assignor to as
signee shall have been paid in full, ass ignor shall have the right to ask for 
and receive from assignee a r elease of this a ss ignment." The instrument is 
signed, acknowledged and wit nessed. 

Question 

Is the instrument referred to above subject to a mortgage l'egistra
tiOD tax? 
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Opinion 

Minnesota Statutes 1949, Section 287.05, I?rovides: 

II A tax of fifteen cents is hereby imposed upon each one hundred 
dollars or fraction thereof, of the principal debt or obligation which is, 
or in any contingency may be, secured by any mortgage of real property 
situate within the state executed, delivered and recorded or registered; 

. . ." 
Minnesota Statutes 1949, Section 287.01, provides: 

"Subd. 2. 'Real property,' 'real estate,' and 'land,' in addition to 
the meaning thereof contained in chapter 600, include all property a 
conveyance whereof may be recorded or registered by a register of deeds 
under existing law. 

"Subd. 3. The word 'mortgage' means any instrument creating or 
evidencing a lien of any kind on such property, given or taken as secu
rity for a debt, notwithstanding such debt may also be secured in part 
by a lien upon personalty." 

In Farmers Trust Co. v. Prudden, 84 Minn. 126,86 N. W. 887, an owner 
of property had given a mortgage on the real estate to a mortgagee. Some
time subsequent to the execution of the mortgage, the property became worth 
less than the amount of indebtedness whereupon the mortgagor executed an 
assignment of rents to the mortgagee as further security for the debt. An 
examination of the record filed with the Supreme Court discloses that the 
a ssignment of rents in this Farmers Trust Co. case was in form and sub
stance very similar to the instrument submitted with your letter. The court 
found the ass ignment of rents to be a separate and distinct transaction from 
the mortgage on the property and stated: 

HThere is only one question in this case reqUIrmg consideration; 
that is. what was the nature of the instrument executed by appellants 
by which they assigned to the mortgagee the rents from the building? 
If this instrument conveyed an interest in the real estate, respondent 
could acquire no rights under it. except as provided by law with I'efer
ence to r eal-estate mortgages, but, if it was a mere assignment of per
sonalty in the nature of choses in action, then the assignee had the 
authority, under the instrument, to collect the rents; and, if he was pre
vented from doing so by the act of the assignor, it was competent for the 
court to furni sh the relief accorded in this case. In our judgment, the 
instrument in question was nothing more nor less than a transfer of the 
interest which the mortgagor had as against the various tenants . They 
were claims either existing or to exist, to pay the mortgagor specified 
sums." 

In Sta te v. Royal Mineral Association, 132 Minn. 232, 166 N. W . 128, 
decided after the Farmers Trust Co. case, supra, the Minnesota Supreme 
Court held: 
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"Unaccrued rents are not personal property. They are incorporated 
hereditaments. They are an incident to the reversion and follow the land. 
Burden v. Thayer, 3 Mete. 76, 37 Am. Dec. 117; Mahoney v. Alviso, 51 
Cal. 440; BroadweU v. Banks, 134 Fed. 470. They pass with a sale or 
devise of the land. Martin v. Royer, 19 N. D. 504, 125 N. 'V. 1027: Stone 
v. Sncll, 86 Neb. 681, 125 N. W. 1108; Hammond v. Thompson, 168 Mass. 
531,47 N. E. 137. If transferred apart from the land, the provision of 
the statute of frauds relating to sales of land applied. Brown v. Brown, 
33 N. J. Eq. 650, 659; King v . Kaiser, 3 Misc. (N. Y.) 623,23 N. Y. Supp. 
21; Browne, Statute of Frauds (5th cd.), Section 230. In fact, although 
separable from the reversion, they are, until such separation, part of the 
land (Scully v. People, 104 III. 349; Pollock v. Farmers' Loan & Trust 
Co., 167 U. S. 429, 580, 16 Sup. Ct. 673, 39 L. ed. 759); 'for what is the 
land but the profits thereof?' 1 Co. Lit. 4b." 

In O'Brien v. Liberty Mining Co., 164 Minn. 186, 204 N. W. 625, the 
Supreme Court referred to both the Farmers Trus t Co. case, supra, and State 
v. Royal Mineral Association, supra, and said: 

"Farmers Trust Co. v. Prudden, 84 Minn. 126, 86 N. ,V. 887, fur
nishes little aid. The assignment of rents there involved was not abso
lute, but created a lien which was sought to be and was foreclosed . The 
case was discussed with respect to peculiarities of mortgage law not 
involved here. No discussion is called for of the language proper for 
characterization of the royalties in question for, whatever terminology 
may be used, it is clear that they are subject to assignment. 'In such 
case the assignee is the owner of the rents.' Cargill v. Thompson, 57 
Minn. 534, 59 N. W. 638. 'Unaccrued rents are not personal property. 
They are incorporeal hereditaments. They are incident to the reversion 
and follow the land,' but of course may be transferred apart from it. 
State v. Royal Mineral Assn., 132 Minn. 232, 156 N. W. 128; Ann. Cas. 
1918A, 145 . • • • " 

From an analysis of the cases cited above it would seem that Farmers 
Trust Co., supra, stands as authority for the proposition that an assignment 
of rents does not constitute an assignment of an interest in "real estate," 
and on the authority of that case standing alone, an a ss ignment of rents as 
securities for indebtedness would not constitute a lien agains t the real estate. 
However, the later case of State v. Royal Mineral Association, supra, stated 
unequivocal1y that unaccrued rents are not personal property - they are 
incorporeal hereditaments, and it seems to follow that a lien against such 
unaccrued rents under the rule of the last mentioned case might be held by 
the Court to be a lien against an interest in real estate. So far, the question 
has not been specifically answered by our Court. 

This office has often held that because of the seriousness to the mort
gagee of the failure to pay the proper amount of the Minnesota mortgage 
registration tax, we always hesitate to give an opinion that the tax is not 
payable on an instrument unless there can be no doubt of the correctness of 
the answer. (See Opinion dated July 17, 1981, File No. 418-B-12.) We have 
also held when the answer to the question is in doubt that the mortgagee 
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could ill afford the risk of an adverse decision from the Court on the ques
tion and thereby jeopardize his security should a holding be made. (Opinion 
dated April 16, 1940, File No. 418-A-11.) 

Consistent with the established policy of this office where a doubt exists, 
we rule that the trea surer should accept the mortgage registry tax tendered 
with the instrument. 

Hennepin County Attorney. 
May 5, 1953. 

PERSONAL PROPERTY 

165 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

418-a-1 

Auction sale proceeds-Interest of vendor under conditional sales contract 
paramount to judgment for taxes against vendee-Nature of interes t of 
vendor after sale of property presents fact ques tion- Minnesota Statutes 
1949, Sections 272.49,272.50; Laws 1951, Chapter 127. 

Facts 

Personal property taxes for the years 1949, 1950 and 1951 had been 
levied against X for farm machinery owned by him . All provis ions of the 
law for a ssess ing 's uch taxes and all subsequent provisions were duly fo1· 
lowed. Judgments for delinquent taxes have been entered for said years . 

All property involved was farm machinery and had been purchased prior 
to 1949 under a conditional sales agreement from Y. In April of 1952, being 
then delinquent in his payments to Y, X held an auction sa le of the farm 
machinery with the consent of Y and with the understanding the proceeds 
would go to Y and cancel out the conditional saies agreement . An auction 
sale was then had by X seIling the property at auction. 

The auction sale did not bring enough money to pay up the contract. 
However, the bank which clerked the auction, upon a demand from the sheriff, 
held money and still holds money sufficient to pay the personal property tax 
jUdgments . The attorney for Y claims that the taxes are not due and payable 
out of the proceeds of the sale of the property. 

You call our attention to Minnesota Statutes, Section 272.49, and its 
repeal by Chapter 127 of the Laws of 1951. You also caB our attention to 
Section 272.50 making taxes a firs t and perpetual lien on personal property 
except the vendor's interest in a conditional sales contract but you state that 
~'In our case the conditional sales contract was not foreclosed but rather an 
auction sale was had in the name of X with the understanding that the 
proceeds would go to Y.u You ask this 
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Question 

"Are the proceeds of the auction sale subject to the payment of the 
personal property tax?" 

Opinion 

Y a s the seller of the :(arm machinery under a conditional sales contract 
retained the title to such machinery. The buyer having defaulted on the 
contract, Y had an election of three r emedies : He could retake the property; 
s ue for the unpaid contract price; or he could while retaining possession bring 
suit in equity to have a lien decreed and enforced. See Dunnell's Minnesota 
Digest, Supplement to Volume V, Section 8651. 

While Y retained title to the machinery and had the aforementioned 
election of remedies, if he had without proper condition or qualification can· 
sented to the sale of the machinery by X, then Y forfeited his lien and had 
no claim upon the proceeds from such sale. As s tated in Holmes v. Schnedler, 
176 Minn. 483, 223 N. W. 908: 

u • • • Such absolute title remains in him (the seller) 01' passes 
from him to the purchaser absolutely accordingly as the conditions of 
the sale arc broken, or as they are performed, or a s may result by oper
ation of law from some act of election on the part of the seller." 

On the basis of the foregoing rules, a fact question is presented by your 
inquiry. While the Attorney General does not rule upon questions of fact, 
the following may be of value to your county officials. 

If it is determined a s a matter of fact that by virtue of agreement 
between the parties Y duly appointed X to act for him a s his agent in taking 
possession of the farm machinel·y and making a sale thereof, then the pro
ceeds from the sale are those of Y and such proceeds are not subject to 
personal property tax judgments against X. See Tremont v. General Motors 
Acceptance Corporation, 176 Minn. 294, 223 N. W. 137. 

It might also be determined as a matter of fact that an agreement be
tween X and Y provided for a non-statutory contractual form of foreclosure 
of Y's lien on the property, in which event the proceeds of the sale would be 
those of Y and not subject to personal property tax judgments against X. 
Such a s ituation existed in Great Northern States Bank v. H.yan, 292 Fed. 10, 
wherein the Eighth Circuit Court of Appeals in applying the Minnesota law 
held with regard to a mor tgagor-mortgagee relationship as follows : 

"While the Minnesota statutes provide a s to the method of fore
closure of a chattel mortgage, the parties may provide as to how the 
foreclosure shall be carried out, and such method is cumulative to the 
statutory one. As long as their agreement is not violative of the stat
utes, or agains t public policy, or fraudulent as to the rights of third 
parties, they may cnter into any agreement they see fit for the fore
closure or turning over of the property by the mortgagor to the mort
gagee. They can stipulate for foreclosure without the statutory public 
notice. The s tatutory requirements are for the benefit of the mortgagor, 
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and may be waived if the rights of third parties are not involved. Callen 
v. Rose, 47 Ncb. 638, 66 N. W. 639 ; Jones on Chattel Mortgages (2d cd.) 
773." 

In summary, it can be stated that if Y consen ted to the sale of t he 
property by X without a proper reservation or qualification, then he 
has reli nquished his lien on the property and the proceeds from the sale 
are those of X and are subjec t to the personal property tax judgments 
against X. If, on the othel' hand, i t is found a s a matter of fact that Y 
did by agreement appoint X a s h is agent for purposes of sale of the 
property, the title to which r emained in Y, or effect a non·statutory 
f oreclosure of the lien of Y on the property, then the proceeds from the 
sa le are those of Y. 

Steele County Attorney. 
March 2, 1954. 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

421-C 

166 
Boat- Not licensed, r egis tered, or enrolled taxed at place where it belongs 

or is kept-1.1. S. A., Sections 273.34 and 273.48. 

Facts 

"A boat owner on the St. Croix River resides at Lake City in Waba
sha County. which he considers his home port. but from October 1st to 
May 15th he s tores this boat in Washington County. The boat is not 
enrolled, regis te red, or licensed in Washington County." 

Question 

"Should this boat be a ssessed for tax purposes in Wabasha County 
or Washington County, where it is located on May 1st 1" 

Opinion 

M. S. A., Section 273.34, provides : 

"All persons, companies , and corporations in this state owning 
steamboats, sailing vessels, wharf boats, barges, and other water-craft 
not employed in the navigation of in ternational waters shall li st the 
same for a ssessment in the county, town, or district in which the same 
may belong, or be enrolled, registered , or licensed, or kept when not 
enrolled, registered, or licensed." 

You state that the boat involved is not enrolled, registered or licensed 
in Washington County. I assume for the purpose of this opinion that it is 
enrolled, r egistered or licensed at no other place in the State of Minnesota. 
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Having in mind this assumption and the statute cited above, it follows that 
the boat in ques tion is listed for personal property taxation at the place 
where it belongs or is kept. This presents a fact question which must be 
answered by the tax administrator 

Since a boat is a mobile unit it is readily apparent that it can be kept 
in more than one place in Minnesota during the course of the year. If there 
is doubt in the mind of the local assessor, then we suggest that reference 
be made to M. S. A., Section 273.48, which provides: 

"In case of doubt a s to the proper place of listing personal property. 
or where it cannot be listed a s in this chapter provided, if between places 
in the same county. the place for listing and assessing shall be deter
mined by the county board of equalization; and, if between different 
counties, or places in different counties, by the commissioner of taxa
tion; and when determined in either case shall be as binding as if fixed 
hereby." 

and the question presented pursuant thereto to the Commissioner of Taxa-' 
tion as an administrative officer. 

\Vashington County Attorney. 
March 22, 1954. 

167 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

421-C-4 

Imported packages-Twine-Art icle 1, Section 10, Clause 2, Constitution of 
the United States. 

Facts 

A corporation chartered in another state but which has its principal 
office in Minnesota in Ramsey County has imported bindery twine manu
fa ctured in the Province of Ontario, Dominion of Canada, into the United 
States. It paid the import duty at the point of entry. This twine was shipped 
by boat and rail, leaving Canada by boat and arriving in Saint Paul by 
rail. It is in the original package and bale in which imported. Each bale 
is stamped "Made in Canada ." The bales bear no markings showing duty 
to have been paid, nor is this twine held in bond. The owner has stated 
to the Assessor that all of its twine in its warehouse here has been imported 
from Canada. It has not been mingled with twine manufactured in this 
country. There has been no transfer of title or hypothecation of this mer
chandise since 81'1'ival in this country. It will be in the owner's warehouse 
in Saint Paul on May I, 1954. The Assessor has not examined bills of lading 
for the Great Lakes shipping nor for the rail transport to Saint Paul for 
this particular twine as he has for twine in a similar situation in a year 
or in years previous to this, but he is informed such biBs of lading are 
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available or will later be made available for his examination. This mer
chandise is not sold from this warehouse but as the corporation's n eeds 
require is s hipped to its branches in Minnesota and ncurby stales for sale 
to consumers. 

Ques tion 

HWiU this twine be subject to ad valorem taxation as of May I, 
1954, in the County of Ramsey?" 

Opinion 

You are answered in t he negative. This opmlOn is based tlpOn the 
premise that the followi ng fuctual clements were prescnt in the situation 
outlined above a s of May 1, 1954, to-wit: 

n. The twine under consideration wus imported for l1Urposes of sale 
by its importer and title to the twine r emained in the original importer; 

h. The twine was in the original bales (packages) in which it was 
imported and it was stored in the importer's warehousei 

c. It had not been co-mingled wit h other s imilar property so as to 
have lost its distinctive character as imported material. 

Assuming the above il1etS, we are of t he opinion that any attempt to 
subject said property to ad valorem taxation would be in violation of 
Article 1, Section 10, Clause 2, of the Constitution of the United States 
which in part provides as follows: 

"No state shall, without the consent of Congress, lay any imposts 
or duties on imports or exports, except what may be absolutely 
necessary for executing its inspection lawsi ..... 

The Supreme COUl't of the United Slates in the early days of t his 
nation had occasion to interpret said clause in t he cases of Brown v. 
Maryland, 12 \Vheat 419, 6 Lawyers Edition 678, and Wuring v. City of 
Mobile, 8 Wal1 110, 19 Lawyers Edition 342. The court there 111id down a 
rule to the effect that where bctual elements as set forth ubove were present 
a tax thereon was plainly a duty on imports and prohibited by said con
stitutional clause 

The foregoing determinations survive as the law o[ the land to this day 
and were as r ecently as 1945 acknowledged as such in both the majori ty 
opinion of Mr. Chief Justice Stone and the minority opinion of Justice 
Black in the case of Hooven and Allison Co. v. Evatt, 324 U. S. 652, 657, 
666, 688, 65 Supreme Court 870, 873, 877, 887. The Hooven case-although 
it involved a question of when Philippine goods imported for use in manu
facturing by their importer lost their immunity- reviews the rationale of 
the constitutional provision in question and its several judicial interpreta
tions . Even though the court was not passing upon the particular question 
raised in your r equest, nevert heless the unanimous agreement by the 
majority and dissenting members of the court on the instunt question-even 
though by way of obiter - requires tl1at the taxing officia ls of this state 
continue to be bound by the historic interpretation of this clause. 
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This opinion should be construed as being limited to the facts as set 
forth herein. In any given case, a product might lose its immunity as an 
import depending upon the par ticular facts of the case. e.g., whether the 
material has been sold or resold- though st ill in the importer's posscss ion
prior to the a ssessment date; whether title remains in the importer but 
the material is in the hands of a thi rd person for pUT poses of resale or 
usc; whether it is sti ll in its "originul package," as that term has been 
defined by the courts in the cases of fungible goods or bulky goods such 
as heavy machinery; when, in the cases of raw material, i t has entered 
the manufacturing process, etc. 

REGINALD F. HOLSCHUH, 
Special Assistant Attorney General. 

Ramsey County Court House. 
May 24, 1954. 

TAX-FORFEITED LANDS 

168 

421-C-14 

Forfeiture invalid - Lien for subse(IUent taxes does not include pena lt ies, 
interes t or costs thereon-M. S . 1953, Section 284.25. 

Facts 

"A private party has succeeded in setting aside a tax forfeiture 
in Hubbard County and we are now ready to proceed under Section 
284.25 to determine the amount to be paid by this private party." 

Question 

May sub-paragraph 2 of Subdivision 1 of Section 284.25 be interpreted 
to include penalties which would at this date be due and payable for the 
lands in question had taxes been assessed and levied? 

Opinion 

M. S. 1953, Sect ion 284.25, so far as here relevant, provides : 

"Subdivis ion 1. \Vhen, in any action or proceeding in court, the 
forfeiture to the state for taxes of any parcel of land which shall have 
been sold as provided by law is invalidated, except in t he cases where 
such forfeitu re is invalidated because the land was exempt from taxa
tion or becnuse all taxes were pnid prior to forfeiture, the court shall 
determine, upon s uch hearing and evidence as it may require, the 
following facts: 

II (1) The amount of all taxes , specia l assessments, penalties, 
interest, and costs, if any, which were due against the land at the 
time of the supposed forfeiture; 
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" (2) The amount of all subsequent taxes and special assessments 
that would have been assessed and levied aguinst the land but for the 
supposed forfeiture; .... .. " 
It is to be noted that, with r eference to taxes and special assessments 

due at the t ime of f orfeiture, paragraph (1) expressly provides for the 
inclusion of " penal t ies, interest, and cost s." It is s ignificant that, with 
reference to subsequent taxes and assessments which were not levied, 
paragraph (2) docs not ca ntnin any hmguage providing for the inclusion 
of penalties. in terest, and costs . It appears to us that the omi ssion of this 
provision must have been made advisedly. After making the exp" css pro
vis ion in parag raph (1) f or inclus ion of penalties, interest , and costs, the 
legislature, we be lieve, would have made the same provision in paragraph 
(2) if it intended to require inclusion thereof in the amount of the lien. 
It , ul so, appears tha t the inclus ion of pena lties, interes t, and costs in con
nection with tuxes not yet spread upon lhe books might be questionable 
va lidity in view of the f act lhat the sta tutes provide t hat penalties, interest, 
a nd costs a t tach a t prescribed times and stages in the process of collecting 
t axes and assessments . 

For the foregoing reasons, your ques tion is answered in the negative. 

Hubbard County Attorney. 
March 11 , 1954. 

169 

CEO. B. SJOSELIUS, 
Deputy Attorney Genera1. 

425-C 
505-D 

Forfeiture inva lid- Purchase pr ice may be recovered only as provided by 
M. S. 1953, Seclion 284 .25. 

Facts 

" In approximately 1915 1\ platted portion of the Vi llage of Park 
Rapids in Hubbard County was vacated by act ion in District Court. 
The land in ques t ion cont inued, however , to be assessed and carried on 
the tux roll s as plutted property. Several yeu l'S Jate r the same f orfeited 
as pla tted proper t y nnd still latcl' a state tax deed issued to the present 
owner of the la nd which tax deed descr ibed the property as cert ain 
lot s and blocks according to t he plat. 

"The purchnscl' of the tax deed who now holds thc property has 
never been dispossessed by anyone nor has anyone ever ques tioned the 
validity of h is titl e by any court proceedings. He did , howcver, consult 
an attornt'y who told him that his title was invalid and who then pro
ceeded to quiet title to the property in question. 
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"The land owner has now submitted a claim to the Hubbal'd County 
Board demanding that the Board pay the full costs of his action to 
quiet title and contending that he did not r eceive a good tax title," 

Questions 

"1. May the County Board allow and pay such a claim? 
"2. 1\1 ust the Coun ty Board a llow and pay such a claim?" 

Opinion 

Your quest ions are both answered in t he negative. 

The State of Minnesota does not warl'(lnt its title to tax-forfeited 
land. The deed of the state is in effect a quitclaim deed. If the titl e of the 
state is determined in action in ('ourt to be defective, the court will provide 
in its judgment pursuant to M. S. 1953, Section 284.25, that t he amoun t 
paid by the purchaser is a lien upon the land in favor of the purchaser. 
If this amount and oiher amounts are determined by the court to be a lien 
upon the land, the land w ill be sold to sa ti sfy t he lien as provided in Section 
284.25, Subd. 4. This is the purchaser 's only remedy. 

Hubbard County Attorney. 
August 10, 1954. 

170 

GEO. B. SJOSELIUS, 
Dep\lty Attorney Gene ral. 

425-C 

Purchase-Default in payment cancels contract- Laws 1941, Chapter 43, 
Section 7; Laws of 1943, Chapter 164; Laws of 1945, Chapter 296; Laws 
of 1949, Chapter 461; Laws of 1943, Chapter 164, Section 7; Laws of 
1945, Chapter 296, Section 7. 

Facts 

"On J anuary 18th, 1954, we mailed a list of defaulted contracts 
under Chap. 386, Laws of 1935; Chap. 422, Laws of 1947 and Chap. 456, 
Laws of 1949 to G. Howard Spaeth , Tax Commissioner and ]'eceived 
authority ft'om him to cancel these certificates under Minn. Statutes 
1949, Section 282 .01, Subds. 5 and 6, as amending Chap. 627, Laws of 
1943, Sees, 2 and 3 

" At the same time we enclosed a li s t of defaulted repurchase 
contracts under Chap, 43, Laws of 1941; Chap. 164, Laws of 1943; 
Chap, 296, Laws of 1945, and Chap. 461, Laws of 1949, which were all 
similar in the fact that no payment had been made since the original 
payment except for four instances and those had had only two payments 
with no payments since 1950. 
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HWe have your opinion dated June 2, 1953, stating that the. 
repurchase contract under Chap. 43, Laws of 1941, was cancelled by 
operation of the law because of default in payment under the terms 
of the law." 

Question 

"Since nil forfeitures are to the State of Minnesota, not to the 
Coun ty. should not the County Auditor have some authorization from 
the Commissioner of Taxation in order to list these contracts as being 
cancelled 111 

Opinion 

Your question is answered in the negative. 

Our opinion dated June 2, 1953 (File No. 425-C-13) to which reference 
is made, r elates to the cancel1ation of a contract pursuant to t he provisions 
of Laws 1941, Chapter 43. We referred to Section 7 of that chapter and 
stated specifically: 

"When the defaul t in the payment under the contract occurred, 
the contract was cancelled by operation of law. The cancellation was 
completed so there is nothing more for the county auditor to do except 
to show upon his records t he date of default and cancellation of the 
contract which a re, of course, the same." 

In writing t he above opinion this office did not omit r ef erence to 
authorization by the Commissioner of Taxation through oversight. In other 
words, it is our opi nion that the rule quoted above is applicable and no 
authorization is r equired from the Comm issioner of Taxation in order to 
list the contracts us be ing cancelled. 

The same answer app lies with respect to contracts made pursuant to 
Chapter 164, Laws of 1943, Chap ter 296, Laws of 1945, and Chapter 461, 
Laws of 1949. Section 7 of Chapter 164, Laws of 1943 and Section 7 of 
Chapter 296, Laws of 1945, carry identica l provisions with t hat found in 
Section 7, Chapter 43, Laws of 1941, r elating to t he question you present. 
Chapter 461, Laws of 1949, amends Minnesota Statutes for 1945, Section 
282.241. As a l'esult of this 1949 amendment , Section 7 of Chapter 296, 
Laws of 1945, which had been codified into the 1945 and 1940 statutes as 
Section 282.301, were identical and applicable with equal force. 

Crow \Ving County Attorney. 
March 25, 1954. 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

425-C-13 
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171 
Repurchase-Right of purchaser to repurchase after forfeiture discussed

M. S. 1949, Section 282.241, as amended by L. 1953, C. 471. 

Facts 

" It seems that a certain parcel of land in our County forfeited for 
non-payment of taxes. Thereafter it was appraised for sale and sold 
to a party other than the original owner. Thereafter t he land again 
forfeited. Since t he second forfeiture a new repurchase net ha s been 
passed by the Leg islature u1iowing the owner, at the time of forfeiture, 
etc., to repurchase the land. 

"The original owner and the re~sa l e owner both ask the l'ight to 
re-purchase the land under the new I'e-purchase law," 

Question 

II ••• can either or both of these owners exercise the r e-purchase 
right under t he new re-purchase law in question 1" 

Opinion 

Under M. S. 1949, Section 282.241, as amended by L. 1953, C. 471, and 
as it was prior thereto, the right of repurchase existed only if the parcel 
of land involved had not been sold prior to the time that it was desired by 
a former owner to repurchase the land. Under this language, the l'ight of 
the original owner was cut off when the land was sold to a new purchaser 
by the state as tax-forfei ted land. 

The new owner has a right to repurchase under M. S. 1949, Section 
282.241, as amended by L. 1953, C. 471, so far as the time element is 
concerned, if the repurchase is made by him within one year from the date 
of forfeiture or on or before November 1, 1953, whichever is the later. 
The repurchase. of course, is subject to the othel' provis ions which are to 
be found in Section 282 .241, as amended. 

Aitkin County Attorney. 
August 4, 1953. 

GEO. B. SJOSELlUS, 
Deputy Attorney General. 

425-C-13 
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172 
Sale-To ineligible purchaser void-Eligible purchasers discussed-Duty of 

county auditor discussed-M. S. 1949, Sections 282.222, 280.05. 

Officers-Interest in contract. 

Questions 

"Can any County Official or his employees, other than those speci
fically stat ed in M. S. 280.05, qualify to bid for and purchase tax for
feited lands at a public sale held pursuant to M. S. 282.222? 

lOIs there any distinction between this May Tax Sale and a sale 
of tax forfeited lands under M. S. 282.222 as far as your opinion is 
concerned? " 

Opinion 

These questions are answered by an opinion of the attorney general 
under date of October 16. 1946 (file 90b). 

We are cognizant of the amendment to M. S . 1945, Section 382.18, by L. 
1947. C. 360. However, this amendment does not affect our opinion of October 
16. 1946. 

Question 

"Whose responsibility is it to determine the eligibility of the 
buyer?" 

Opinion 

In the first instance, it is the responsibi lity of the buyer to determine 
for himself whether he is eligible to purchase tax forfeited lands.However, 
the determination of the buyer is not binding upon the county auditor. 
When the county auditor conducts the sale of tax forfeited lands it is his 
responsibility to ascertain and determine the eligibility of the buyer. 

Question 

"If such a prohibited sale is made, is sllch sa le considered void, 
or do only the penal provisions apply?" 

Opinion 

If a sale is made to a person who is inelig ible by law to purchase t a x 
forfeited lands, such sale is void. Stone v. Bevans, et aI., 88 Minn. 127, 92 
N. W. 520. 

Question 

"If such a sale can be considered void, what is the status of the 
parcel of tax forfeited land?" 
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Opinion 

If a purported sale of tax forfeited lands is made which is void, there 
has never been a sale of such lands , and their status is unchanged from that 
which existed at the time of the purported sale. It is the duty of the county 
auditor to correct his own error in making such sale and in removing the 
lands from the tax forfei ted sale l ist, by restoring such parcel to such 
list so that it is exactly the same as if there had never been a purported 
sale. 

We know of no authority to reoffer s uch parcel of land at the next sale 
other than the general authority under M. S . 1949, Section 282.01, to with. 
draw n parcel of tax fol'feited land from a sale and then reappraise it and 
l'eoffer it at the next subsequent sa le. 

Itasca County Attorney. 
December 1, 1953. 

173 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

426-C 
90-B 

State deed-Ownership oC heirs oC purchaser thereof can only be evidenced 
by certified copy of final decree in estates of decedents-L: 1935, C. 
386, M. S. A. 282.01, Subd. 6. 

Facts 

"A ., B. and C. purchased certain tax forfeited lands here in Swift 
County pursuant to Laws 1935, Chapter 386, and Acts Amendatory 
thereof. These lands were purchased on a contl'act and t he final install
ment of the purchase price has been paid. Subsequent to t he date on 
which this property was purchased by A., B. and C., A. and B. died 
and C .. the daughter of A. and B., is the sole surviving heir of A. and 
B. Our County Auditor made his Certificate of payment in full of these 
lands sold to the Commissioner of Taxation and requested that the 
State Deed be issued to C. as the sole survivor of A. and B. The Auditor 
filed with the Commissioner of Taxation_ certified copies of the death 
record of A. and B. and the Affidavit of C. stating that she was the 
sole survivor." 

Questions 

1. "Will it be necessary to probate the estates of A. and B. to 
determine their heirship before the State can issue a deed to C. 1" 

2. uIf your answer to this question is that probate proceedings 
would be necessary would the interes t of A. and B. in these lands be 
described in the probate proceedings in the same manner as a vendee's 
interest in an ordinary contract for deed?" 
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Opinion 

The tax-fodcited lands in question were sold pursuant to L. 1935, C. 
386, which is now, so far as here pertinent, coded as M. S. 1949, Section 
282.01, Subd. G. Pursuant t hereto the commiss ioner of taxation issues t he 
conveyance upon certifi cation to him by the county audi tor that the purchase 
price has been paid. I t is our opinion that, when a purchaser of tax-forfeited 
land has died, an affidavit as to who the purchaser 's heirs are is not evidence 
of heirship upon which t he county auditor is authorized to certify to the 
commissioner of taxation who the hoil's of t he purchaser a re. The only 
evidence upon which t he county audi tor is authori zed to make such certi
fication is the fi nal decree of the probate cour t, wh ich has jurisdiction of 
the estate of the deceased purchaser . Therc are a number of l·casons, some 
of which follow, for our concl usion. Thc dccedent may have died testate. 
There may be cla ims against t he estate of t he decedent which must be 
satisfied by t he sale of the la nds. There may be a di spute as to who the 
heirs are, even though t hc dcceased died intestatc . F or thc same reasons , 
the commissioner of taxation only can issue a conveyance to the heirs of 
the deceased purchaser who are designated by name t herein when they 
have been determined by t he probate court in its fin al decree to be t he heirs 
of the decea sed purchaser. 

\Ve see no difference between a con tract to purcha se lands from the 
State of Minnesota and a contract to purchase lands from an individual. 
I t would appear to us that the interest in the lands should be described in 
the proba te proceedings in the same manner as a vendee's interest in a n 
ordinary contract fOI" deed. Th is answers your second question. 

Swift County Attorney. 
September 14, 1953. 

TAX !lOLLS 

174 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

410-B 

County auditor-Certificate as to taxes u pon deed- Transfer of land u pon 
books of auditor-M. S. A. , Section 272.12. 

Regis te r of dceds-Hecording-Deed-Second deed descri bes portions which 
were included in t he fi rst conveyance. 

Facts 

The owner of Government Lot I , Section 25. Township 55, Range 26, 
executed and delivered a wananty deed conveying a part of this lot to a 
second party. The deed is dated August 4, 1950. and has been r ecorded in 
the office of the register of deeds . There has been presented to the county 
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lluditor a second WRl'l'anty deed dated August 28, 1953, executed by the 
grantor in the first deed conveying to a third party a parcel of sa id Lot 1. 
The description of the premises as set forth in the second deed overlapped 
the description contained in the first deed by approximately 6 f eet on onc 
end and 10 feet on the other end. There appears to be no deed or instrument 
of r ecord to show that the grantee in the first deed has conveyed any part 
of the premises therein described. All taxes have been paid on the premises 
described in the second deed. The grantee in the second deed is aware of 
the overlapping of the descriptions in the two deeds. He has presented the 
second deed to the county auditor for certification as to taxes and to enter 
a t r ansfer of ownership upon his records as prescribed by statute. 

Question 

Should the county auditor cert ify upon second deed that there are no 
taxes due and enter a transfer of the premises upon the books of his office 
as prescribed in M. S. A., Section 272.12? 

Opinion 

From t he facts above recited it appeal'S that the grantor in the first 
a nd second deeds is the same and identical person, and at the time when the 
first deed wns executed and delivered he was the owner of Lot 1, Section 
25, Township 55, Range 26. Upon execution and delivery of the first deed 
it necessar ily follows that the title to the premises t herein described was 
conveyed to t he grantee therein named. As to such parcel, the conveyance 
would operate as a divestiture of the g rantor's title and in te rest in and 
to the premises conveyed. At the time when the second deed was executed 
and delivered it appears that the description of the premises in the first deed 
is a part of the description of the premises in the second deed. This situation 
results in a segment of land about 6 feet wide at one end and 10 feet wide 
at the other end which is included in the description in both of the deeds. 
There are no taxes due on the premises described in the second deed, and 
t he specific ques tion is whether, in the cir culllstances stated, the county 
auditor should certify that there are no taxes due on said premises and 
transfer t he land on the record in his office as prcscribed by M. S. A., 
Section 272.12. So fal' as here materia l this statute reads as f ollows: 

"When a deed or other instrument conveying land, or a plat of any 
townsite or addition thereto, is presented to the county auditor for 
transfer, he shall ascertain from his records if there be taxes due upon 
the land dcscribed t herein, 01' if it has been sold for taxes. If there are 
taxes due, he shall certify to t he same; and upon payment of such 
taxes, and of any other taxes that may be in t he hands of the county 
treasurer for collection or in case no taxes are due, he shall transfer 
the land upon the books of his office, and note upon the instl'ument, 
over his official signature, the word, 'taxes paid and transfer entered,' 
or, if the land described has been sold or assigned to an actual purchaser 
for taxes, the words 'paid by sale of land described within'j and, unless 
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such statement is made upon such instrument, the register of deeds 
or the registrar of titles shall refuse to l'eceive or }'ccord the same; 
••• to 

This statute does not require the county auditor to determine the 
ownership of the premises described in the second deed which has been 
presented for certification with respect to taxes and fol' transfer as therein 
provided. The ownership of land is often a matter of grave doubt and un
certainty. In the instant case we accept as true the statement that the 
grantor in both deeds was the ow net' of said Lot 1 at the time when the 
first deed was executed and delivered. Consequently, when the second deed 
was executed the grantor was the owner of the premises therein described 
except such portions thereof which were included in the first conveyance. 
In these ch'cumstances we believe that the county auditor should certify 
on the second deed that all of the taxes have been paid. In making a record 
of the transfer of the premises conveyed by said second deed we believe that 
the description for s uch purposes should be all of Lot 1, Section 25, Township 
55, Range 26, except that pOI'tion thereof a s described in the warranty 
deed dated August 4, 1950, and recorded in Book 190 of Deeds. page 459, 
which description should be stated in full as the same appears in the first 
deed as recorded. 

The description of the premises as conveyed by t he second deed for 
taxation and assessment purposes should conform to the description as 
the same appears in the transfer record of the county auditor. If this course 
is followed there should be no conflict of ownership in listing these premises 
for assessment and taxation purposes. 

As bearing upon the question here considered see Sections 273.03 and 
275.28,6 Dunnell's Minn. Digest, Section 9212; Berg v. Van Nest, 97 Minn. 
187, 106 N. W. 255; McQuade v. Jaff'ray, 47 Minn. 326; St. Peter's Church, 
Shakopee, v. County of Scott, 12 Minn. 280. 

Itasca County Attorney. 
September 25, 1953. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

21-A 
373-B-17-d 



INDEX 

TO 

OPINIONS 





ATTORNEY GENERAL 

A 

ACTIONS-See "Courts and Criminal Law" 

ADOPTION-See HChildren" 

ADVERSE POSSESSION-See "Highways" 

AGRICU LTURE 

Extension Service 

County Committee 
Qualifications for membership 

Societies 

State Aid 
Annual fair should be held in home county of society as 

prerequisite to s tate aid- Merger of two or morc soci
eties, which comply with conditions prescribed in stat-

347 

1 

ute, are not deprived of receiving aid.......... ... ...... 2 

Soil Consenation 

Districts-Aid-Appropriation 8 

'Veeds 

Destruction ...... ........ ............. ............... ..................................... 93 

AIRPORT 

Town may not appropriate f unds to private committee oppos-
ing expansion of airport _._._ ....................................... ... ... ...... _.... 76 

ASSESSMENTS-See "Taxation" 

ASSESSOR-See UTaxation" 

B 

BIDS AND CONTRACTS 

Bids 
Competitive 

Identical-No authority to accept sever al bids for lowest 
responsible bidder and thereafter divide contract be-
tween such bidders .................................. ............................ 62 



348 BIENNIAL REPORT 

nIDS AND CONTRACTS-cont. 

Uids-cont. 

Must conform to advertisement-Conditional bid which t ies 
two or more jobs contrary to adverti sement is n depar-
ture therefrom ........ ___ .... __ . __ . ___ ............. _ ........... _._ ................ _. 63 

Radio-Telephone Service-Not )·equired .............. _ ............... . 119 

Transportation charges 
Added to purchase price of contract........... .............................. 64 

Trial- Rental Clause 

Water treating equipment-Certain lease containing op-
tional purchase conditions considered .... _._. ___ ....... ____ __ ... __ ... 65 

Contracts 

Employment 
Bids not required for personal services....... ..................... ........ 66 
Public H ealth Nurse ................................................ .............. 137. 138 

PubHc Officials 
Interest in prohibited _ .. __ ......... __ .............. _ .... __ ........ __ ....... _ ...... 35, 172 

Teacher 
Change in form of government does not affect existing con-

tract .. _ .......... __ ....... ____ .... ............................. _..... ..................... 44 

Towns 
Fire protection-Contract made should be on annual ba-

s is ...... ............. ...... ... ....... ............................. .......................... . 
Highway project .................................................... . 

Villages 

Fire protection-Beyond corporate limits- Contract should 

141 
90 

be in writing ......... . __ ....................... .... .. .......................... .. 140 

BOARDS AND COMMISSIONS-Scc' uMunicipalitiesll and HState ll 

BOAT 

Taxation 
At place where it belongs 01· is kept ................. .............................. 166 

BOND ISSUE-Also see " Municipalit ies" 

Counties 

Cancelled bonds-may not be destroyed except on compliance 
with statute ......................... .... ....... ......... .. ...... ... .......................... 139 

Election-County Board may call special election to be held 
simultaneously with primary election.. .... ........... .. .................. 49 

Road Improvement-Debt Limit ........... ..... ........... .. .................. ....... 78. 81 



ATTORNEY GENERAL 

BOND ISSUE-cont. 

School Districts 

Schoolhouse equipment .. _. _._ ................ .... ___ .. ........ ........... ....... ... __ .... . 
Schoolhouse site ........ . 

Villages 

Sewer Improvement--General obligation-Voting upon ques-

349 

38 
43 

tion .......................... ___ .................................... __ ............ __ ................ 98 

BONDED INDEBTEDNESS-See "Finances" 

BRIDGE-See "Highways" 

c 
CEMETERIES 

Ordinance 

Perpetual care and maintainance-Owners of lots to contribute 
to maintenance fund ............................ ... ............... __ . ___ ..... _ ... _ .. "._ 129 

Owner of Plot 

Freeholder-lf deed of conveya nce conveys an estate of inheri-
tnnce 34 

CHARTE R 

Amendments 

Description of boundaries-corporate limits ....................... ......... ... 67 
Reject ed by voters may be subsequently submitted............. 68 

CHILDREN 

Minors 

Control of parent- Both sexes under 21 years of age a rc minors 51 

Paternity Proceedings 

Complaints-Civil and not c!'iminal in nature 10 

Evidence - Preliminary hearing j accused may be caUed for 
cross-examina tion as adverse witness.................. .................... 11 

Expenses-Incurred for confinement and maintenance of child 
may be enforced after adoption................ ............... ........ .. ....... 12 

Guardian ad li tem-Appointment of for minor mother... ............. 13 



350 • BIENNIAL REPOR1' 

CITIES-See "Municipalities" 

CIVIL DEFENSE-See "Military" 

CIVIL SERVICE 

Leave of absence - Payment for leave granted to employee 
after time of compensable injury cannot be used to supple-
ment compensation payments ............ ..... .... ... __ ............ .... ___ ..... 69 

Physical disability- presen ts fact question as to inabili ty to 
perform duties in reasonable manner ........... ................ 70 

Police Chief- receiving temporary appointment under poJice 
civil service commission rule obtains no permanent rights 71 

Vete rans Preference 
Police Captain- Veteran who attains a passing mark in 

promotional civil service examination for captain en
titled to promotion over other applicants who are non-
veterans ...... ... .... .......... ...... ........................ ............. ..... .... .. ... .. 72 

Term "Veteran"-No distinction between World War I and 
World War II _ _____ _______________ __ __ ___ ______________ __ ______________ 73 

CONDEMNATION-Sec "Eminent Domain" 

CONSERVATION 

Drainage 

Assessments- Land a ssessed for benefits becomes t ax-forfeited 
and no part of assessment has been paid, rights of parties 
considered for cancellation of assessment under statutory 
direction ... ... ....... ..... ......... .......... ................ ... ............. .. ... ..... ........... 3 

Cost-Proceedings di smissed-Liability of village for costs in-
curred ....... ...... .... ......... ....... ......................... .... .............. ... ............. 4 

County Di tch Construction- Bids- Must conform to advertise
ment thereforj condi tional bid which tics two or more jobs 
contrary to advertisement is a departUl'c therefrom.............. 63 

Petitions - Procedure where engineer's recommendations on 
preliminary hearing appear to be a departure from plan of 
petition. Suggested procedure. If proceedings dismissed, 
cost of surveys paid in subsequent new proceedings......... .. ... 5 

Repa irs 
Cost-Funds-Financing cost when f unds ina dequate.......... 6 

County board to maintain d ra inage ditch. Status of rights 
of lands assessed for benefits . Trespassers against 
ditch are without rights......................... ...... ......................... 7 



ATTORNEY GENERAL 

CONSERV ATION-cont. 

Lands 

Tax-Forfeited 
Forfeiture Invalid 

Lien for subsequent taxes does not include penalties, 

351 

interest or costs thereon ......................................... .. ... 168 

Purchase price may be recovered only as provided by 
statute ............ .. ... . 169 

Purchase 
Default in payment cancels contract .. _ .. __ ... . .. ........ . 170 

Repurchase 
Right of purchaser to repurchase after forfeiture dis-

cussed .... ... . _____ ... __ ... ........... ....... .. ..... ... .... ...... ..... ............ 171 

Sale 
To ineligible purchaser void- Eligible purchasers dis

cussed-Duty of county auditor discussed-Offi-
cers-Interest in contract ............................... ..... .... .. 172 

State need 
Ownership of heirs of purchaser thereof can only be 

evidenced by certified copy of final decree in es-
tates of decedents ..... .............. .. ............. .. ......... . 173 

Transfer 
Taxes 

Mineral 

County Auditor-Certificate as to taxes upon deed
transfer of land upon books of auditor- Register 
of Deeds - Recording - Deed - Second deed de
scribes portions which were included in t he first 
conveyance ......... ... ......... ......... ... .. ........ ............ . 174 

Righ ts of abutting owner ........ .. ...... ... .............. .... .. ... .. ................ ...... 102 

Soil Conservation Districts 

Funds appropriated by county board for aid should be for soil 
conservation purposes - purposes for expenditure of 
moneys should be within scope of powers of district and 
supervisors ............ .... ........ .......... . 

CONTRACTS-See "Bids and Contracts" 

CORRUPT PRACTICES-See "Elections" 

COUNTIES-See " Municipalities" 

8 



352 BIENNIAL REPORT 

COURTS 

Ac:tions 

Costs 
Judgments properly docketed constitute a lien.............. 9 
Justice of Peace must fil e itemized statement.......... 17 

Paternity Proceedings 
Complaints-Civil and not criminal in nature-Need not be 

certified to Juvenile Court when defendant is a minor 10 

Evidence- Preliminary hearing- accused may be called f or 
cross·exarnination as adverse witness......................... ..... 11 

Ex penses - Incurred for confinement and maintenance of 
child may be enforced after adoption......................... 12 

Guardian ad litem- Appointment of for minor mother....... . 13 

Sheriff 
Serving summons - warrants - writs issued by court of 

r ecord ................... ................. .............................. .................... 118 

District 

Clerk 

F ees 
Condemnation proceedings - unauthorized to cha rge 

public utility corporation for moneys in payment 
of condemnation ........................................................... . 14 

Old age ass istance lien- Foreclosure .............................. 15 

Justice 

Attorney 
Jus tice not authorized to employ attorneys to def end per-

sons in his court....... ...................................... ...... .... ......... .. 16 

Criminal Cases-Costs 
Justice must prepare and fi le itemized statement of costs.... 17 

Incompatible Offices 
Justice and Deputy City Clerk are not ................................. ..... 126 

Jurisdiction 
Change of Venue- Violation of village ordinance-Where 

no municipal court in village, town justice has juris-
diction within county ......................................... 18 

Traffic Violations-Juveni lc Offenders............. 20 

Vacancy 
Appointment-Term 

Juvenile 
Traffic Violation 

19 

Jurisdiction-Juvenile Offenders ................... ........................... 20 



ATTORNEY GENERAL 353 

COURTS-cont. 

Municipal 

Judge may not hold office of Special Deputy Sheriff ...................... 127 

Minor-An-aignment upon criminal charge- Transfer to juve-
nile court determined by age of minor ................... . ....... ... .... .. 21 

Probate 

Estates 
Representative to sell real estate of decedent at public sale 22 

Mentally III 
Discharge- Recommitment 

CRIMINAL LAW 

Juveniles-Separate detention facilities. ___ ... ........... . 

Prisoners-Sheriff compensation for boarding .............................. . 

Reciprocal Support Act-Extradition-Defendant may be pro
ceeded against under exb"adition statute without regard to 

23 

76 

117 

Reciprocal Support Act .. ___ ..... ........... ___ .................. _........... ........ 24 

Registration-of persons convicted of crimes other than misde-
meanors-Consti tutionality of city ordinance ....................... 130 

Traffic Violations 
Arrests-Officials and private persons in matter of ar-

I'ests ........................................... .................................. ........ . 

Juvenile Offenders .............. ................ . 

Prosecution-Costs- How Paid ......... . 

D 

DAMAGES-See "Liability" 

DANCE HALLS 

26 

20 

26 

License- may not be granted where liquor is sold..... 52 

Spiked drinks-may not be consumed-waitresses from adja-
cent tavern may not solicit orders for beer 53 

DEEDS-See " Recording" 

DELINQUENT CHILDREN-See "Children" 

DISTRICT COURTS- See "Courts" 



354 BIEN NIAL REPORT 

DRAIN AGE-Also see IIConservation" 

Assessments-Land assessed for benefits becomes tax-forfeited 
and no part of assessment has been paid, rights of parties 
considered for cancellation of assessment under statutory 
direction ........ __ ..... .. .. ... ......................... .. .... .................... _ ..... ____ ..... 3 

Costr-Proceedings dismissed- Liability of vi1lage for costs in-
curred ............. __ .......................... , ................. .................... ___ ..... ___ .. __ 4 

County Ditch Construction-Bids-Must conform to advertise
ment therefor; conditional bid which ties two or more jobs 
canh'sry to advertisement is a departure therefrom._........ .. 63 

Petitions - Procedure where engineer's recommendations on 
preliminary hearing appear to be a departure from plan of 
petition. Suggested procedure. If proceedings dismissed, 
cost of surveys paid in subsequent new proceedings....... 5 

Repairs 
Cost--Funds-Financing cost when funds inadequate....... ... 6 

County board to maintain drainage ditch . Status of rights 
of lands assessed for benefits. Trespasser s against 
ditch are without rights .. ............ ....................... .................. 7 

E 

EASEMENTS 

County 

AuthOl'ized to sell and convey an easement over and across a 
county-owned poor farm ....... ..................................................... 13( 

Streets 
Vacation 

Village as owner of highway easement is not an owner ....... 104 

\Vater Mains 
Right of village to lay and maintain mains across private prem

ises- To terminate same without incurring liability for re-
sulting damages. . ................ ................... ... ........................ 144 

EDUCATION 

School Districts 

Annexation 
Reorganization 

Annexation 

Consolidation - Detachment - Dissolution -

Adjoining Territory 
Corner to corner-District which is to be dissolved 32 



ATTORNEY GENERAL 355 

EDUCATION-cont. 

School Districts-eont. 

Bonded Indebtedness 
Payment-Neither one mill tax nor State Aids 

may be used ......................... .. ... ..... ....... ......... _..... 37 

Property taken from one district and attached to 
another - Ordar cannot provide that the 
owner will pay taxes on outstanding bonds of 
district to which land attached even if owner 
consents __ ..... ......... ..... .... .... ......................... ..... ... .. . 

Spreading taxes .. ............. _._ ..... . 

Petition 
Administrative Proceedings ..... .... ... ..... ..... ......... _ .... . 

Consolidation 
Bonded Indebtedness-payment .... ........... ........ ......... .. _ .. . . 

Boundaries- Change shall not be made so as to leave 

28 

27 

29 

37 

old district without at least one schoolhouse and 
four sections of land - District containing less 
than four sec tions may be merged.............. ...... ..... ... 30 

Commissioner of Education-Approval of plat..... ......... 33 

Procedure- No requirement for consolidation to in· 
elude disb 'ict which maintains graded elementary 
or secondary school . ........................ .... 31 

Detachment 
County Boards' order to detach lands cannot be re-

scinded a t subsequent meeting... .. 29 

Dissolution 
Annexlltion - of dissolved district - Adjoining terri-

tory- menning of corner to corner ..... .. ...... 32 

County Board-Cannot r esurrect dissolved district........ 33 

Petition-May be s igned by freeholder before county 
board acts t hereon subsequent to previous signing 
a nd withdrawal of name ....... .... ..... ... ........ ...... . 34 

Reorganization 
Manner of voting . ................ ....... .. ... .. _ 27 

Finances 
Bond issue 

School House-Acquisition-Betterments...... .................. 38 

School Site ...... .. .. ...... ............. ...... ....... ....... ......... .. ....... 43 

Bonded Indebtedness 
Land detached--outstanding bonds ... .. ................ .. ......... .. 28 

Paymen~Neither one mill tax nor State Aid may be 
used ..... .. ....... ........................ .... ............ ...... .. ............ ..... 37 
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EDUCA TION-eont. 

School Districts--cont. 

Spreading Taxes 

Transportation Aid 

High School Pupils 

High School Areas 

27 

39 

How formed and changed-Transportation aid __ ... _.............. .. 39 

Transportation- Bus route in certain circumstances may 
pass through another high school area .................... ... __ .. 40 

Officers and Employees 
Veterans' Preference-Posi tions-A pplicants 

Property 
Athletic Field 

May be leased to various organizations providing lease 
does not interfere with recreation program-Beer 

41 

may not be sold on premises ... .................... ...... _... ... 42 

School House 
Acquis ition, furnishing and equipping-Funds-Loan 

- Bond Issue-Special Election- Vote .. .... ............. . 38 

School Site 
Acquisition-Sale or trade-Bond Issue-Special Elec-

tion-Vote .................................. ... .............. .... ............... 43 

Public Health Nurse 
Services-May jointly contract with village or town ......... .. 138 

School Board 
Authority-School Property ................................................. 38. 43 

Financial interest in contracts prohibited-Member owner 
of ne\vspaper ... .............. ...... ............. ........... ....... .................. 36 

Qua1ification- Upon change of dis trict ......... .......... ................. 44 

Resignation- Oath of Office-Vacancies-how filled..... ....... 36 

Teachers 
Contracts 

Change in form of government from common to inde
pendent school district does not affect existing 
contracts ...... ......... .................................. .... ...... ... .......... 44 

Transportation 
Aid-High School Area ............ . 39 

Bus Route .. ...................... ....... ... . 40 

Tuition 
Nonresident Pupil ......................... . _..... ............. ........... .... .......... 46 
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ELECTIONS 

Corrupt Practices Act 

Removal of county seat-Effect on election of offer of site and 
money ___ .... _ .. . ___ ....... ___ . __ .. ........ ___ ....... ............. ......... __ ... .. ___ ... __ ... __ ._ 46 

Permanent Registration 

Person may not vote unless registered-Registered voter must 
sign j'Certificate of Registered Voter" ......... ..... __ ............. ........ 47 

Primary 

Filing on two party ticket forbidden-A ffidavit must disclose 
party of affiliation ..... .................................. . 48 

School 

Acquisition of a new schoolhouse .................. .. __ ............... . __ ....... .. __ . 38 

Special 

County Bond Issue 
Election to be held simultaneously with primary election 

but may not adopt r esolution calling for such election 
more than 60 days prior to primary election............. ....... 49 

EMINENT DOMAIN 

Awards 

Fees-Clerk of District Court .............................. ................. .......... . . 14 

Interest on ....... .................... ................ .... ............. .................. ....... ....... 74 

Mutual error of inadequate award may be corrected by proper 
stipulation ..... .............................. ........ ........ .......... .............. . 82 

Certificate 

Certified and entered ......................................................................... 111 

Proceedings 
Initiative and referendum- Emergency Ordinance-Off-street 

parking .. ................. ... .... ......... ... ......... ................ .. ....................... 74 

F 

FINANCES-Also see "Municipalities" 

Appropriations 
County-Board may appropriate funds for separate detention 

facilities for juveniles ......................................... .............. ........... 76 

Soil Conservation Districts-Aid .. .......................... .............. ....... ..... 8 
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FINANCES-cont. 

Appropriations-cont. 

Town- May not contribute funds or employ counsel to assist 
private committee in opposing expansion of airport......... .... . 76 

Assets 

Distribution- upon separation of town and village ............... . 77 

Bond Issue 

Road Improvement-Debt Limit ..... . ...... ... ... ..... _.78, 81 
Sewer Improvement-General obligations Yoting on question.... 98 

Budget 

Council need not adopt an appropriation ordinance .. 

Funds 

City-Without power to pay cost of election to vote on sale of 
electrical distribution plant ... __ .... 

Municipally owned water works system may be financed by im-
provement warrants ..... 

Public Works-Reserve _. 

Town-Road Improvement Project 

School Districts 

Bond Issue-Schoolhouse equipment 

Bonded Indebtedness 
Neither one mill tax or school aids may be used .... .... ......... . . 

Spreading taxes ..... ... .. .... ... . . 

Outstanding bonds-Taxes on when property is taken from one 
district and included in another ...... .. .... ....... ................. ........... . 

School House-Acquisition-Special election 

FIRE PROTECTION-See "Public Safety" 

FREEHOLDER 

79 · 

142 

106 

146 

90 

43 

37 

27 

28 

38 

Owner of cemetery lot-Petition to dissolve school district.. ...... 34 

G 

GAME AND FISH-See "Conservation" 
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H 

HEALTH-See "Public Health" 

HIGHWAYS 

Bridge 

Cost of building or improving 
Duty of county board ...... ......... ............................. ....... ......... .. __ 80 

Culvert 

Bids-On basis of estimated steel to meet the needs .............. .... . 62 

Eminent Domain 

Mutual error of inadequate award may be corrected by proper 
stipulation 82 

Power Lines 

County to pay cost of moving lines in order to widen road .. 88 

State Aid Road 

Construction- Cost-Issuance of warrants or bonds ...... ............ . 

Survey 

County engineer has authority to make survey at county ex-
pense in cooperation with highway commission .................. . 

Town Line Roads 

Es tablishment-Prerequisite therefor ...... . 

Maintenance-By town and village and apportionment of re-
sponsibiHty of each .................. . 

Town Roads 

Closing-Statutory requirements must be followed 

Establishment by user-Established and never opened may be 
lost by adverse possession ....... ... ........ . 

Impassable-Authority of county board to order repair-Limi-

81 

84 

86 

86 

87 

88 

tation of expenditure .. ........... .................. ....... .......................... .. 89 

Improvement-To be financed in part from town funds and in 
part from special assessments-May not be carried out 
under contract between town and county if project in ex-
cess of $2,500 .... .. ............ ..... .................... .. ............. 90 
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HIGHWAYS-cont. 

Traffic Regulations 

Police Vehicle-Red lights and siren equipment on "authorized 
emergency vehicles" .. _________ .......... __ ............ .... ......... __ . ___ ... _.......... 91 

State Aid and County Aid Roads-Load restrictions on state 
aid and county aid roads within boundaries of village may 
be imposed by county and not village ....................... __ ............... 92 

Weeds 

Destruction of .... __ .................. .... ____ ...... . __ ........ _._ ................ ................ __ 93 

I 

IMPROVEMENTS-See "Local Improvements" 

INCOMPATIBLE OFFICES-See "Offices" 

INSURANCE 

Television 

Picture tube 
Not covered by M. S. 1949, Section 60.29, Clause (3) __ ._........ 50 

J 

JAILS-Also see "Courts and Criminal Law" 

Separate detention facilities for juveniles........... ..... ....................... 76 

Sheriff-Boarding prisoners ............................................................ . 

LABOR 

Children 

Minors 

L 

Control of parent-Both sexes under 21 years of age are 

117 

minors ........... ........... ........ ....................... ............................ .. 61 

City 

Employees-Strike _______ __________ _________ .. __ .. .... .. .. .. ............ ___ .. _____ .. _ .. 124 
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LANDS 

Tax·Forfeited 
Forfeiture Invalid 

Lien for subsequent taxes does not include penalties, inter-
est or costs thereon .................... ....... __ ... ____ . ___ . __ .. ___ ............ _. 168 

Purchase price may be recovered only as provided by stat-
ute ............................................................. ... .. ................. ....... 169 

Purchase 
Default in payment cancels contract ..... . 170 

Repurchase 
Right of purchaser to r epurchase after forfeiture discussed 171 

Sale 
To ineligible purchaser void- EHgible purchasers discussed 

-Duty of county auditor discussed- Officers- In terest 
in contract ................................. ................ . __ ........... __ ............ 172 

State Deed 
Ownership of heirs of purchaser thereof can only be evi

denced by certified copy of final decree in estates of 
decedents ................ ...... .......... .... .......................................... 173 

Transfer 
Taxes 

County Auditor-Certificate as to taxes upon deed- trans
fer of land upon books of auditor-Register of Deeds 
-Recording- Deed-Second deed describes portions 
which were included in the first conveyance .................... 174 

LEGISLATURE 

Powers 
Create office as that of Legislative Pos t-Auditor a nd Depart

ment of Post-Audit-Transferring functions of the De-
partment of Public Examiner ...................... ... ......... ... .............. 151 

LIABILITY 

Civil defense organization-EQuipment-If person or property 
should be injured or damaged...................................... ......... .... . 60 

Power Lines-Removal- County liable to owner for damages.... 83 
Water Mains-Across private premises and to terminate same 

without incurring liability ................................ .......................... 144 

LIBRARIES 

Librarian 
Appointment-Member of library board may not be appointed 94 
Salary - Village may pay in counties where county library 

board exists and village maintains a r eading room................ 95 
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LICENSES 

Dance Halls 
May not be issued where liquor containing 1h of one per cent is 

sold ____ _______ __ _______ _________ ___________________________ ___ ________ ____________ __ _____ _______ ___ 62 

Liquor 
Intoxicating 

On-Sale-May not be issued to joint owner with right of 
survivorship ___ ..... ........................... ......... .......... ...... .......... ___ 54 

Non-Intoxicating 
Applicant need not be owner of premises............... ................. 57 

Wholesale- Liquor control commissioner to issue license. ... 58 

LIQUOR 

Commission 

Appointment-Member need not be a r es ident _________________ 123 

Intoxicating 

Dance Halls 
Prohibition of dance hall license where liquor containing 

one half of 1 per cent is sold.. ... .... ... . .. ......... ..... __ 52 

Spiked drinks-May not be consumed in a public dance hall 
- Waitresses from adjacent beer tavern may not so
licit orders for beer in public dance hall for consump-
tion therein .. ... ... ...... .............................. .............. .. ... 53 

License 
On-Sale- May not be issued to joint owners with right of 

survivorship ............................ . .................. .. ...... 54 

Sale 
Sale to club guests not authorized 66 

Non-Intoxicating 

Beer 
Gift-Person not licensed to sell beer cannot give same to 

purchasers of pop corn ............................. ..... .. ..... ..... ...... . . 

May not be sold on school athletic grounds 

66 

42 

License 
Applicant for license to sell need not be owner of premises 

and fixtures ... .............................. .......... .... ....... ......... ...... .. ..... 67 

'Vholesale-Issued by liquor control commissioner-Munic-
ipalities not authorized to issue .................. .................... 68 

Sale 
Drive-in restaurant--Parking area of premises licensed 

for on-sale .. ... ....... ....... .... .. .................. .................................. 69 
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LOCAL IMPROVEMENTS 

Alley 
The word Ustreet" as used in M. S. A. 440.135 does not include 

"aUey" ... ____ ..... _ ....... ... ........................... .... ___ ... .. .. .......... ................. 96 

Sewer 
Assessment must be based upon actual benefits..................... .... ..... 97 
Bond Issue-General Obligat ions- Election therefor........... ......... 98 

Sidewalks ' 
Improvement-May be made upon petition or upon action of 

village council .. __ ....... __ ....... ......... _ ............ ........... ........ __ .......... _.. 99 

Streets 
Establishment 

Tax 

City unauthorized to establish stl'eet outside of corporate 
limi ts in absence of charter or statutory authority ........ 100 

Gutters-Curbs 
Preliminary expenses-Cost bond .................... ......................... 101 

Parking 
Off-Street ................... .......... ......... ...... .............. ............. ............. 74 

Rights 
Abutting owner's rights to mineral and soiL .................. 102 
F ee t itle vests in ahutting owners- Term "str eet" includes 

curbs, gutters and s idewalk ............................................... 105 
Vacation 

Petition - Must be signed by owners of land abutting 
thereon-Village as owner of highway easement is not 
an o\vner ......................... ........... ................... ..... . 

Rights of abutting property owners ............... ....................... . 

Assessments 

104 
103 

Certification and collection ............................. ........... ................ 154 
E xempt ion-Property owned by United States ...................... 156 
Installment payments ................................................................. 155 

Water System-Also see " Public Utilities" 
Extension of municipally owned water works system may be 

financed by improvement warrants.............. . . .......... ...... .... 106 

M 

MILITARY 

Civil Defense 
Equipment-Organizational equipment may be used for civil 

defense purpose only - Liability if persons or property 
should be injured or damaged... ................. .. . ........... ... ....... 60 
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MILITARY-<:ont. 

National Guard 

Leave of absence- Temporary city emp loyee entitled to retain 
his military pay ........................... ..................................... . 61 

Veterans' Preference 
School officers and employees .. ............... .. .. .... ....................... . 41 
Vet er an cannot be compelled to re t ire at age of 65 ............. ..... ___ ... 122 
Ve teran who attains a passing mark in civil service examina-

tion is entitled to promotion over nonveteran applican t .... .. 72 

MINERAL 

Rights of abutting owner . .............. .... . . .... .......... ............. 102 

MORTGAGE I! EG ISTRY TAX-See "Taxat ion" 

MOTOR VEHICLES-See "Traffic Regulations" 

MUNICII' ALITlES 

Agriculture 

Extension Service 
County Committee 

Qualifications for membership ......... . 

Societies 
State Aid 

Annual fair should be held in home county of soc iety 
as prerequisite to state a id- Merger of two 01' 

more societies which comply with conditions pre
sc ribed in statute , are not deprived of receiving 

1 

aid ................................. ......................... . 2 

Bids and Contracts 

Bids 
Competitive 

Identica l- No authority to accept several bids for low
es t r esponsible bidder and thereafter divide con-
tract between su ch bidders....... ... ....... ............ .......... 62 

Must conform to adverti sement - Conditional bid 
which t ies two or mor e jobs contrary to advertise-
ment is a departure t he refrom ..... ...... ............. .. 63 

Radio-Telephone Service-Not required ....................... 119 

Trans portation charges 
Added to purchase price of contract .. ... .. .... .... ................. . 64 

Tria l- Rental Clause 
Water treating equipment- Certain lease containing 

optional purchase conditions considered............. ....... 65 



ATTORNEY GENERAL 365 

M UN ICIPA LITl ES---<!ont. 
Bids and Contracts-cont. 

Contracts 
Employment 

Bids not required for persona l se rvices .............. . 66 
Public Health Nurse .................................... . . ....... 137, 138 

Public Officials 
Interest in prohibited.... 35 

TencheJ' 
Change in form of government doe:; not affect exis ting' 

contrnct .................. ................. 44 
Towns 

Fire protection-Contract made should be on annllal 
bas is 14 1 

Village 
Fire protection - Beyond corporate 

Cha rter 
Amendments 

should be in writing ....... .. ....... . 
lim its - Contract 

Descr iption of boundul'ies- Corpol'utc Limits 
Rejec ted by voters may be subsequently s ubmitted 

Civil Defense-Sec " Military" 

Civil Service 
Leave of Absence - Payment for leave g rant.ed to e mployee 

afte r time of compe nsable injury cannot be used to sup-

140 

67 
68 

plement compensation payme nts .... ........................... .... ........... 69 

Phys ica l di subilitY- ]>l'esents fact ques tion a s to inabili ty to 
pe r'fo rm du ties in reasonable manne l'... .......... ........................ .. 70 

Police Chief - receiving temporar y appointment under pol ice 
civi l se rvi ce commission ru le ohlains no pCl'lnanent rights .. 71 

Vcte rans ' Prc ference 
P olice Captain- Vetcra n who attains a pass ing mark in' 

promotiona l civi l se rvicc exam ination for captai n c n
titled to promotion ovel' othe r upplicants who arc non-
vctcrans 

Tcrm "Vcleran"-No distinc tion betwcen World \Val' I a nd 
72 

' Vol'ld 'Val' II ............ .. ............. .......... ............. 73 

E minent Domain 

Awards 
Fees-Cle l'k of District Court.. .............................................. . 
Interest on ...... 
Mutual errol' of inadequate award may be corrected by 

prope l' stipu lation ..................... . 
Certificate 

Certified and entercd .. ... 
Proceedings 

Initiative and rcfcrcndulll - Emergency Ordinance- Off-

14 
74 

82 

111 

s t.reet parking ..................... ............. .. ..... 74 



366 BIENNIAL REPORT 

MUNICIPALITIEH-cont. 
Finances 

Appropriations 
County-Board may appropriate funds for separate deten-

tion facilities for juveniles ........... .... ... ............... ............. ... . 
Soil Conservation Districts-A id .. .... ____ ... ........ ... ........ ...... .... __ _ 
Town-!\'Iny no t contI'ibute funds or employ counsel to as

sist private committee in opposing expansion of nir-
port ......... . . ......................... ........... .. .................... .. . 

Assets 

75 

8 

76 

Distribution- upon sepm-ation of town and village.. ..... ......... 77 

Bond Issue 
Road Improvement-Debt Limit ........ ......... .... ....... ..... __ .... .... 78, 81 
Sewer Improvement-General obligations voting on ques-

tion .. ......... ......................... ... ............................... 98 
Budget 

Council need not adopt an appropriation ordinance...... 79 

Funds 
City- Without power to pay cost of election lo vote on sale 

of electrical distribution plant... . ....... .. ...... .... .. . 
Municipally owned water works system may be financed 

by improvement wal'runts .... . .. .... ........................... . 
Public Works- Reserve ... . .. ...................... .... . 
Town- Road Improvement Project ........ . ........... .. ...... ........ . 

School Districts 
Bond Issue-Schoolhouse equi pment ..... . 
Bonded Indebtedness 

Neither one mill tax 0 1' school aids may be used. 
Spreading taxes .. .... ........ .......... .......... ...... .... ........ ............. . . 

Outs tanding bonds- Taxes on when property is taken from 
one district and included in another 

School House- Acquisition- Special election 

Highways 

Bridge 
Cost of building or improving 

Duty of county board 

Culvert 

142 

106 
145 

90 

43 

37 
27 

28 
38 

80 

Bids- On basis of est imated steel to meet the needs ........... . 62 

Eminent Domain 
Mutual error of inadequate award may be corrected by 

proper stipulat ion .............. ........... . 82 

Power Lines 
County to pay cost of moving lines in oJ'del' to widen road 83 

State Aid Road 
Construction- Cast-Issuance of warrants or bonds........... . 81 
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MUNICIPALITIES--eont. 

Bighways--cont. 
Survey 

County engineer has authority to make survey at county 
expense in cooperation with highway commission..... ... 84 

Town Line Roads 
Establishment-Prerequisite therefor ._ 
Maintenance- By town and village and 

r esponsibility of each . 
apportionment of 

85 

86 

Town Roads 
Closing-Statutory requirements must he followed .... _.... 87 

Establishment by user- E stablished and nevel" opened may 
be lost by adver se possession... ................ ............... 88 

Impassable-Authority of county board to order repair-
Limitation of expenditure ................ 89 

Improvement-To be fin anced in part from town funds and 
in part frol11 s pecial a ssessments- May not be carried 
out under contrnct between town and county if project 
in excess of $2,500 ..... ................ .. .. .... .... ...... .......... 90 

Traffic Regulations 
Police Vehicle - Red lights and s iren equipment on 

"authorized emergency vehieles ll 
. 91 

State Aid and County Aid Roads-Load restrictions on 
state aid and county aid I'oads wit hin boundaries of 
village may be imposed by county and not village. 92 

Weeds 
Destruction of ...... .. ................................ . 93 

Liability 
Civil defense organization- Equipment-If pm·son or proper ty 

should be injured 01· damaged..... ....................... .... ..... ..... ........ 60 

Power Lines-Removal- County liable to owner for damages.... 83 

Water Mains-Across private premises and to terminate same 
without incl11'ring liability .. ........................... . ........... 144 

Libraries 

Librarian 

Licenses 

Appointment-:Membel' of library board may no t be ap-
pointed ...... .......... ...... .. .. .. ... ..... ......... ... ......... ... ....... ................ 94 

Salary- Village ma y pay in counties where county library 
board exists and village maintains a reading room... ... 95 

Dance Halls 
May not be issued where liquor containing % of one per 

cent is sold .............. . 52 
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M UN ICII'ALITI ES-cont. 

Licenses--cont. 
Liquor 

Intoxicating 
On-Snlc-Muy not be issued to joint owner with right 

of s urvivorship ................. .... ............ 54 

Non-Intoxicating 
Applicant need not be owner of premises.... .................. 57 

Wholesale - Liquor cantl'ol commiss ioner to issue 

Liquor 

Commiss ion 

l icense .. 58 

Appointment- Mcmbel" need not be a res ident ...... ............. 123 
Intoxicating 

Dance Halls 
Prohibition of dance hull license where liquor contain-

ing onc half of 1 pCI' cent is sold............ 52 

Spiked Drinks - l\luy not be consumed in a public 
dance hall- \Vaitl'csscS from adjacent beer tavern 
may not solic it orders for beer in public dance 
hall for consumption there in 53 

License 
On-Sale- May not be issued to joint owners with right 

of survivorship ..... .......... .. 54 

Sale 
Sale to club guests not authorized .. 55 

Non-Intoxicating 
Beer 

Gift-Person not licensed to sell beer cannot give same 
to purchasers of pop corn.. .... .......... ..... 56 

May not be sold on school athletic grounds....... .. 42 

License 
Applicant for license to sell need not be owner of 

premises and fixtul'es ... ..... ................ ... 57 

Wholesale-Issued by liquor control commissioner-
Municipalities not authorized to issue.. . 58 

Sale 
Drive-in restaurant - Parking area of premises li-

censed for on-sale ... .............. .... ..... 59 

Local Improvements 

Streets 
Establishment 

City unauthorized to establish street outside of COl'

pOl'ate limits in absence of char ter or statutory 
authority ....................... ..... .. ....... ....... 100 



ATTORNEY GENERAL 369 

MUNICIPALITIES-cont. 

Local Improvements- cont. 

Tax 

Gutters-Curbs 
Preliminary expenses 

Parking 
Off-Street 

Rights 

101 

74 

Abutting ownel"s righ ts to mineral and soiL 102 
Fee title vests in abutting owners- Term "street" in-

cludes clll'bs, gutters and sidewalk 105 

Vacation 
Petition- Must be signed by owners of land abutting 

t hereon- Village as owner of highway easement 
is not an owner.. . ............... _.... 104 

Rights of abutting property owner s.. 103 

Assessments 
Certification and collect ion.. 154 
Exemption- Property owned by United State,.. 156 
Installment payments 155 

Watel' S)'stem- Also see Hpubtic Utilities" 
Extens ion of municipally owned water works system may 

be fin"n ced by improvement warr"nt, . . ... .. .......... 106 

Officers 

Assessor 

Compensation- Town a ssctisol' .................... .. ............ 107 
Deputy- Appointment and compensation .... ................... 107, 108 
Expenses and mileage ......... .. .. ..... .... ..... ..... ..... .. ..... .. ...... 109, 157 
Vacuncy- To he fill ed by county board .. . ............ ............ ... 107 

County Attorney 
Clcrk Hire-Payment to be made direc tly to employee... 110 

County Auditor 
Certificate as to taxes paid upon deed transferring land 174 
Special Assessments-Ccr t ification a nd collection ]54 

County Board 
Powers 

Appropriating fund s for sepal'ate detention facilities 
fOl' juveniles ... .. ... .. ..... .. 75 

School Districts 
Cannot l'csunect di ssolved school district.. 33 
Order to detach lands cannot be resc inded at sub-

sequent meeting ... 
Petition for dissolution 

name 
Signer withdrawing 

29 

34 
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MUNICIPALITIES-cont. 

Officers-cont. 

County Engineer 
High\vay Survey ......... ............... . .............. __ .................. . 

Jus tice of Peace-Also see "Courts" 
Appoint ment---Vacancy- Tcrm 

Register of Deeds 
Recording 

Sheriff 

Cer t ificate- Eminent Domain 
Conditional Sales Contract ................ . 
Deed-Descr iption of premises ................... .... ...... ......... ... . . 
Federal Tax Liens ......... . __ ................ __ ..... ..................... _ ... .. . 
Mortgage Regis try Tax- Payment of tax r equired ....... . 
Plats- Certi fied copy of coded parcel or t ract of land 

must be recorded-Fee to be paid by county ...... ..... . 
Resolut ion- Village council declaring certain tracts of 

land are not served by public highway. ". '_"""""'" 

84 

19 

III 
112 
174 
113 
114 

115 

116 

Compensation- Boarding of prisoners ...................... ............. 117 
Mileage- Serving summons, warrants, writs issued by 

court of record .................. 118 
Radio telephone service- County board authorized to pro-

vide .. ...... .. . ....... ..... ................ .. .. ... ........ . .... .. ........... 119 
Special Deputy Sheriff and Municipal Judge- Offices in-

compatible ............. ......... ......... .. _.......... .. ..... . ....... .... ... .. 127 

Street Commissioner-Contruct--Employment 
Call for bids not required in contract for personal services 66 

Vi llage Council 
May not delegate powers of appointment and tenure of 

nonelective officers and employees .............. ... ........ .......... 128 
Member may not agree to serve for less than amount fixed 

by council in order to qualify for r etirement benefits .... 120 
Member may not hold position of street commissioner at 

additional compensation .. ........ ...... . 128 

Officers and Employees 

Pension 
Policeman's Relief Association- Funds-Payment of pen-

s ian .............. ....... . 
Residence 

Member of liquor commiss ion appointed by council need not 
be res ident of city ...... ........ ..... . ............. . 

Resignation 
Ent ire board resigning 

Retirement 

at onc t ime 

Veterans cannot be compelled to retire nt age 65 under 

121 

123 

36 

Veterans' Preference Law ... . . ..................... 122 
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MUNICIPALITI ES--cont. 

Officers a nd E ml,!oyees- cont. 

Salaries 
Increase- City without authority to grant increases r etJ·o-

actively ........ .. .... .. ................. . ........................ 124 
Leave of absence with national guard ......... __ ..... __ ................. . 6t 
Vil1age trustee may not agree to serve for less compensa-

tion in ol'der to qualify fOl' ret irement benefits ............ 120 

Offices 

Incompatible 
Deputy city clerk and justice of the peace nre not ................ 126 
Deputy city clerk who is not member of city counci l or 

board of equalization, and city assessor arc not ............ 125 
Librarian and member county library board .... _..... 94 
Municipal judge and special deputy sheriff are .................... 127 
Village trustee may no t hold appointive position of village 

street commissioner at additional compensation ............ 128 

Ordinances 
Cemeteries 

Perpetual Clu'c- Owners of lots to cont ribute to permanent 
care and maintenance fund .. . .................. 129 

Constitutionality 
City of Minneapolis requiring registration of persons con-

victed of crimes other than misdemeanors ........ ............... 130 
Eminent Domain 

Emergency ol'dinance ................. . 
Milk 

Neither board of county commissioners nor county board of 
health has authority to enact ordinance regulating 
sale, distribution and handling of milk throughout the 

74 

county ......... ......... ................... ............. ........................ .... ... .... 131 
Sabbath Day 

Prohibiting coin operating music machine on Sunday in 3.2 
beer establishment ...................................... _ .. ..... .. ............... 132 

Safeguards 
Necessity of adequate safeguards around open pits, excava

tions on private property for protection of inhabitants 
and penalties for violation thereof ...... ........... 133 

Trailer Coach or Trailer House 
Requiring permission of village council 

coach or trailer house within village 
Village Budget 

to keep trailer 

Appropriation ordinance 

Violation 

required ...................................... .... . 

134 

79 

Jurisdiction of court ............ ... .......... .................. .. .... ................... 18 
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MUNICIPALITIES-cont . 

Organization 

Villages 
Annexation 

owners 

Property 

County Seat 

Petition must be sig ned by majority of 
135 

Removal- Effect on e lection- Offer of site and money.. 46 

Easements 
County is authorized to sell and convey an ca sement over 

and acr oss a county-owned poor fa rm ............................ 136 

Public Healt.h 

Milk 
Ot'dinancc- Rcgulating !5 ul e a nd di st ri bution throughout 

county ......... .. ........................ ............... 131 

Nurse 
County boards may join tl y employ . . .................................... 137 
Village and school distr ict 01' town may jointl y contract for 

se rvices ............ 138 

Wate r 
Wate r trcaling equ ipment-Chlor inato r 

Public Uecords 

Destruction 
Cancelled county bonds- Tax settlement records or county 

65 

auditor's work sheets . ............................ 139 

J' ublic Safet.y 

Fire protection 
Beyond corporate limi ts- Written contract r equired-In-

come der ived paid to village .. .......... ... .. .......... ... ............ .. 140 
Towns and villages may mutual1y contract when author-

ized by town electors- May jointly own equipment....... 141 

Safeguards 
NcC'('ssity of adequate sa feguards around open pi ts, exca

vations on pri vate property for protection of inhabi-
tants Hnd penalt ies fol' violation t hereof ......................... 133 

Traffic Regulations 
Police Vehicle-Red lights and si ren equipment on "author-

ized emergency vehicles" ........ .................. ...... ............. 91 

Public Utilities 
Commission 

Has no s upervis ion over baseball park .... ... ......... ................... 146 
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.MUNICIPALITIES-cont. 

Public Utilities~ont. 

Municipally Owned 
Sale-City may no t use electric fund to pay cost of elec-

tion to vote on question._ ....... __ ..................... __ ..................... 142 

Services-City subject to same obligations fl S corporations 
in sa me class of busi ness ... _.... . ....................... ..... 143 

Water Mains 
Easement-Right of village to lay and ma inhlin mains 

across private premises-To terminate sume without 
incurring liability for resu lting damages ...... _............ 144 

Wate l' and Sewer Systems 
Construction- Vote required- Taxes levied may not exceed 

per capita limi tation ............................................. ... __ ......... 145 

Public Welfare 

Children 
Minors 

Criminal cha l'ge-Arraignmell t ........................................ 21 
Parent Control- Both sexes under 21 yea rs of age nrc 

Jninors ................... ......... ............. .... ............................. 51 
Relief- Settlement-Emancipation of minor present s 

f actua l question .......................................................... . 149 

Paternity Proceedings 
Complaint . .................................. ............................ 10 
Evidence-Hearing .............. ............................... 11 
Expenses- Confinement and maintena nce of child-

May be enforced after adoption ........................ 12 
Guardian ad li tem- Appoin tment for minor Illother.... 13 

Reciprocal Support Act 
Defendant Illay be proceeded agai nst under extradition 

statutes ... 24 
Mentall y 11\ 

Discharge-Recommitment ......................................... ... ............ 23 
Maintenance- Apportionment of cost between county and 

city ......... ........................ ........................ ............... 147 

Old Age Assistance 
Claims-Assistance g ranted spouse prior to marriage .... .... 148 
Lien- Foreclosure ......................... ............. .............. 15 

Public Works-Also see " Local Improvements" 

Baseball Pal'k 
Control and 

building 

Reserve Funds 

supervision not vested in water, light, and 
commission 

Tax levy- limitation ....... ... ........ ... .... ................................ ..... .... . 

146 

145 
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MUNICIPALITIES-cont. 

Taxation-Also see subject UTaxationH 

Assessments 
Cancellation- Lands assessed become tax-forfeited..... 3 

Local Improvements 
Certification and collection 154 
Exemptions-U. S. property ............... . __ 156 
Installment payments ..... __ .. .. __ ............................... ..... ____ .,' 155 

Sewer-Must be based upon benefits ...... _ ... _....... ..... ...... ... 97 

Real E state 
Board of Review-No authority to change in odd num-

bered years __ ._ ................... ................... ... .............. .. ______ , 152 
Value cannot be r educed by board .. __ ............. __ .. __ ..... 153, 158 

Levies 
Levy should be made by each political subdivision when 

not separated for assessment a nd election purposes ...... 163 
Town levy lies against property in village if village not 

separated for assessment or election purposes ........... 162 

Water and Sewer System-Per capita limitation ..... ........... .. 145 

N 

NURSES-See "Public Health" 

o 
OFFICERS 

Assessor 

Compensation-Town assessor ............... ............. ...... ... ..................... 107 
Deputy-Appointment and compensation ................................ 107, 108 
Expenses and mileage ....... ................. ..... ..................................... 109, 157 
Vacancy- To be filled by county board ......... ... ......... ....................... 107 

County Attorney 

Clerk Hire-Payment to be made directly to employee ....... ... ...... 110 

County Auditor 

Certificate as to taxes paid upon deed transferring land ......... ..... 174 
Special Assessments-Certification and collection .................... .. 154 



OFFICERS---<:ont. 

County Board 

Powers 

ATTORNEY GENERAL 

Appropriating funds for separate detention facilities for 

375 

juveniles ._ ... ____ . ____ ...... .............. ___ .... _ .... __ ... __ ... _. ___ .. __ ............... 75 

School Districts 
Cannot resurrect dissolved school district ......... .. ........ __ . 33 

Order to detach lands cannot be r esc inded at subse-
quent meeting ... ........ ................................. __ ...... .... ........ 29 

Petition for dissolution- Signer withdrawing name..... . 34 

County Engineer 

Highway survey-Cost ..... ............. ................................................... 84 

Jus tice of Peace-Also see "Courts" 

Appointmcnt-Vncnncy-Term 

Register of Deeds 

Recording 
Certificate-Eminent Domain 
Conditional Sales Contract . __ .. _ ............. .... ....... ......................... . 
Deed- Audito l" s statement as to taxes paid ....... ................... . . 
Federal Tax Liens ....... ..... .................. ....... .... .......... .................... . 
Mortgage Registry Tax- Payment of tax required ...... ... ..... . . 
Plats-Certified copy of coded parcel or tract of land must 

be r ecorded- F e.e to be paid by county ......................... .. . 
Resolution- Village council declaring certain tracts of land 

arc not served by public highway ................................... . .. 

Sheriff 

Compensation- Boarding of prisoners 
Mileage-Serving s ummons, warrants, writs issued by court of 

19 

111 
112 
174 
113 
114 

116 

116 

117 

record ... ... ......... ........... .................... .... ....... .. ................................... 118 
Radio telephone service-County hoard authorized to provide .... 119 
Special Deputy Sheriff and Municipal Judge-Offices incom-

patible .................................................. ....................... ................... 127 

Street Commissioner-Contract-Employment 

Call for bids not l'equired in contract for personal services........ 66 

Village Council 

May not delegate powers of appointment and tenure of nonelec-
tive officer s and employees .................................. ........... ........ .. ... 128 

Member may not agree to serve for less than amount fixed by 
council in order to qualify for l'Ctirement benefits ............. ... 120 

Member may not hold position of street commissioner at addi-
tional compensation .......... .. ................. ........ ................. ............... 128 
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OFFICERS AND EMPLOYEES 

Civil Service 

Leave of Absence- Payment for leave granted to employee 
after time of compensable injury cannot be used to supple· 
ment compensation payments ........................... ....... ... ......... ___ .. 69 

Phys ical di sability- presents fact question as to inability to 
perform duties in rea sonable manner ....... ............ ................... 71 

Police Chief- receiving t emporary appointment under police 
civil service commission rule obt ains no permanent rights.. 70 

Veterans' Preference 
Police Captain- Veteran who attains a passing mark in 

promotional civi l se rvice examination for captain en
titled to promotion ovm- other applicants who nre non-
veterans ........................ . 

Term- "Veternn"-No distinction between World War I 
72 

and \Vorld War II .............. ........................................ ......... 73 
Veteran CaJlnot be compelled to retire at age of 65 under 

Ve te l-ans' Prefel'encc Act ............................. ...................... 122 

Pension 
Policema n's Helier Association- Funds-Payment of pension .... 121 

I(esidence 
Member of liquor commi ssion appointed by council need not be 

resident of city ............. .......... .. .............................. ................ ... 123 

Resignation 
Entire board res igning at one time ................................................ . 36 

Hetircment 
Vcterans cannot be compelled to retire at agc of 65 under Vet

crans ' Pl'efcI'ence LHW .•... •....•... ........... ...•. .•.•.................... ... .....•. 122 

Salaries 
Increase - City without au t hori ty to g rant increases retro-

actively ........................................................ ................................ 124 
Lcave of absence with nationul guard ........... .............................. ... 61 
Villagc trustee may not agree to serve for less compensation 

in ordcr to qualify f o), rctirement benefits .............................. 120 

OFFICES 

Incompatible 
Deputy city clerk and justice of the peace are not ............ ........... 126 
Deputy city clerk, who is not member of city councilor board 

of equalization, a nd city a ssessor are not ................................ 126 
Librarian and member county library board .................................. 94 
Municipal judge and special deputy sheriff are ...... ... .... ........ ......... 127 
Village trustee may not hold appointive position of village 

strcet commissioner at udditional compensation ................ .... 128 
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OLD AGE ASSISTANCF~See "Public Welfn!'e" 

ORDINANCES 

Cemeteries 

Perpet ual Care- Owners of lots to contribute to permanent 
care and maintenance fund ........ . .. ...... ........... .... .. . 129 

Constitutionality 
City of Minneapolis requiring registration of persons convicted 

of crimes othCl' than misdemeanors ... ... 130 

Eminent Domain 

Emergency ordinance 

Milk 

74 

Neither board of county comll1iss ionel's nor county board of 
health has authority to enact ordinance regulating sale, 
distribution, a nd handling of milk throughout the county .... 131 

Sabbath Day 

Prohibiting coin opcmtillg mus ic machine on Sunday in 3.2 beer 
establishment .... ............ .. .. .......... . ....... .............. 132 

Safeguards 

Necessity of adequate safeguards around open pits, excavations 
on private property f or protection of inhabitants and pen-
alties for violation thereof ........ ............... .......... .. 133 

Trailer Coach or 'frailer House 
Requiring permission of village council to keep trailer coach or 

trailer house within village . . .......... ........ 134 

Village Budget 
Appropriation ordinance r equired ...... . 79 

Violation 
Jurisdiction of court .................. . 18 

ORGAN IZATION 

Vi1Jages 
Annexation- Petition must be signed by majority of owners .... 135 

p 

PENSIONS-See "Officers and Employees" 

PERSON AI.. PROPERTY-See "Taxation" 
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POLICE-See HOfficers and Employees," "Public Safety" 

POOR-See "Public Welfare" 

PROBATE COURT- See "Courts" 

PUBLIC H EALTH 

Milk 

Ordinance - Regulating sale and distribution throughout 
county ....... ........... ..... ___ ........ .... _._ .... __ .. __ ........ _. __ .. __ . __ ............ .......... 131 

Nurse 
County bom-ds may jointly employ .............. ... ................... __ ............. 137 
Village ~nd school district or town may jointly contract for 

services ... __ ...................... __ ......... _ .................... __ ...... __ ........... ..... ..... 138 

'Vater 
Water treating equipment-Chlorinator ...... ___ ........ ............. ___ . ____ .. 65 

PUBLIC IM PROVEMENTS-See "Local Improvements"-"Public Works" 

PUBLIC LANDS-See "Lands" 

PUBLIC OFFICIALS-Sec "Municipal ities"- "Officers"-"State" 

PUBLIC RECORDS 

Des truction 
Cancelled county bonds - Tax settlement records or county 

auditors' work sheets ................................................................ . 139 

PUBLIC SAFETY 

Fire Protection 
Beyond corporate limits-\-Yritten contract required-Income 

derived paid to village .............................. ........................ ..... .. ... 140 
Towns and vi llages may mutually contract when authorized by 

town electors-May jointly own equipment ........ .. ....... .......... 141 

Safeguards 
Necessity of adequate safeguards around open pits , excava

tions on private property for protection of inhabitants and 
penalties for violation thereof....... . ..................... 133 

Tra ffic Regulations 
Police Vehicle- Red lights and siren equipment on "authorized 

emergency vehicles" ... ...... ................. .... ....... .................... .. ....... .. 91 
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PUBLIC UTILITIES 

Commission 
Has no supervision over baseball pal-k ...................... ...... ............... 146 

l\Iunicipa lly Owned 
Sale-City may not use electric fund to pay cost of election to 

vote on question .......... .. _. ____ ... ................... ______ .... ____ ................ ___ . __ 142 
Services-City subject to sa me obligations as corporations in 

same Chl SS of business ................ .. ___ ................................... __ ..... 143 

' Vater Mains 
Easement-Right of village to lay and maintain mains across 

private premises-To terminate same without incurring 
l iability fOl" resulting damages ......... __ ........ __ ........................... __ 144 

' Vuter and Scwer Systems 
Construction-Vote required-Taxes levied may not exceed per 

capita l imitation ....................... ... .............. .............. .............. ..... 145 

PUBLIC WE L FA RE 

Children 
Minors 

Criminal charge- Arraignmcnt ................................ ............... ... 21 
Parent ContI'ol-Both sexes under 21 years of age arc 

minors ................................... ......................... ........................ 51 
Relief-Settlement-Emancipation of minor presents fac-

tual question ......................... ..................... ... .................... 149 

Paternity Proceedings 
COlnplaint ....... .... ........... ............ ........... ....................... ................. . 10 
Evidence- Hearing ................... ................................................... 11 
Expenses-Confinement and maintenance of child-May be 

enforced after adoption ................... ....................... ..... ...... .. . 12 
Guardian ad litem- Appointment for minor mother ............ 13 

Reciprocal SUPP01·t Act 
Defendant may be 

statutes .... ..... . 

Menta lly III 

proceeded against under extradition 
24 

Discharge- Recomlnitment ......... ...................... ....... ....... .................. 23 
Maintenance-Apportionment of cost between county and city 147 

Old Age Assistance 
Claims-Assistance granted spouse prior to marriage ......... 148 
Lien- Foreclosure ........... ................... ..... ............................... 15 

Relief 
Pl'operty conveyed by rel ief recipient to municipality reserving 

life estate ., ................................... ........ ... .............. .................... ..... 160 

Youth Conservation 
County may provide separate detention facilities for juveniles.... 75 
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P UBLIC WO JU( S-A lso s('c "Loca l Improvements" 

Baseba ll Pa r k 
Control and s upervision not vested in Public Uti lities Com mis-

sian ..... 

n eserve F unds 
Tax levy- limita tion 

I' UPILS-Scc " Education" 

R 
Il AILIWA DS 

Crossings 
Speed of Trains 

Cities may install signa l devices at cl"oss ings- May regu
late ~pccd of tr ains within municipa lity until Railroad 

146 

145 

COlllmiss ion takes nction 150 

Il EA L EST ATE- - Sce " Municipalities," HTaxat ion" 

Il EG ISTEIl OF DEE DS 

Hccording 
Certificat.e- Eminent Domain ... . ...... ....... . 
Conditional Sales Cont ract ............... .. . 
Dced-Description of premises ... 
Federal Tax Liens._ ............ _ ... . 

11 1 
112 
174 
113 

Mor tgage Registr y 'fax- Payment of tax r equ ired _ 114 
Plats- Cer tified copy of coded parce l 01' tract of land must be 

recorded- Fcc to be paid by county ... . ....... ........ _ ... _. . 11 5 
Resolution- Village cou nc il dechll' ing certain t ract s of land a re 

not ~c l'ved by public hig hway ..... l Ui 

HE LIEF-See "Public Wclrare" 

HOADS-See " H ighways" 

HECORDS-See II public Records"-U Registe r of Deeds" 

s 
SA BBATH DAY 

Ord inance 
Prohibiting coin operating music mach ine in :1.2 beel' establish-

Inent .... _ .............. . 132 
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SALARIES-See " Municipalities"- "Officers" and uOfficers and Employees" 

SCHOOLS-See "Education" 

SEWERS-See "Local Improvements" 

SHERIFF 

Compe nsa t ion- Board ing of prisoner s 117 
Mileage- Se rving s ummons, w Ul'I'an t s, wri ts issued by court of 

record ................ . .................... 118 
Radio te lephone service- County board a uthorized to provide .... 119 
Special Deputy Sheriff and Municipal Judge-Offices incom-

patible ..... .. . .. ... .... ..... ......... ....... 127 

SIDE'YALKS-See " Local Improvements" 

SOCIAL WELFA.RE-Scc " Public W elfa r e" 

SOLDl E IlS-See " Milita ry " 

STATE 

Agricultura l Societies 

Sta te Aid 
Annual fa ir should be he ld in home county of soc iety a s 

prerequisite to stat e a id- Merger of t wo or more soci
eties, which comply with conditions prescribed in stat-
ute, are not deprived of r eceiving st ate aid ................... 2 

Highway Commissioner 

Payment to coun ty fo r board of prisoners prosecuted by the 
hig hway patrol ... _._._....... 117 

Highway Study Commission 

Highway su rvey cost ... ... ..................... ........... .. . 

Legislature 

Powers 
Create oflke as tha t of Legisla tive Post Auditor and De

partment of Post-Audit - Transf erring functions of 

84 

t he Department of Public Examiner 151 

Railroad and 'Varehouse Commission 

Railroads 
Speed of t rains- Crossings- Cities may regulate speed of 

trains ' within municipality until commission has t aken 
action .......... ... ............ .. ........................ . ................. 150 
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STREETS- Also see t'Highways"- 'ILocal Improvements" 

Establishment 
City unauthorized to establish street outside of corporate 

limits in absence of charter or statutory authority 100 

Gutters-Curbs 
Preliminary expenses . ___ ................. __ ... .... ..... ... _._. __ .............. .. ... _. __ .. . ___ 101 

ParkinI' 
Off-street 74 

Railroad Crossings 
Installation of signals at crossings- Speed of trains ................... 150 

Rights 
Abutting owner's rights to mineral and soi l ..... .. ___ ... ..... ... .. ........ ___ 102 
F ee title vests in abutting owners - Term "street" includes 

curbs, gutters and sidewalk .... __ .................. __ .......... ........ _ ... __ . ... 105 
• 

Survey 
County engineer has authority to make ......... . 84 

Vacation 
Petition-Must be signed by owners of land abutting thereon-

Village as owner of highway easement is not an owner ........ 104 
Rights of abutting property owners ..... .. ......................................... 103 

T 
TAXATION 

Ad Valorem 

Real E state 
Assessments-Local board of review has no authority to 

change a ssessment in odd numbered years ...... ........... ... 152 
Reduction-County board of equalization has authority to 

reduce values in certain cases-Cannot reduce aggre
gate value of property retul'ned by assessor with addi-
tions made by the auditors ............. ... . ......... 163.158 

Assessments 

Cancellation 
Lands assessed for benefits 'become tax-forfeited ............... . 3 

Local Improvements 
Certification and collection .......... ........ ........ ............. ........ ......... 154 
Installment payments ....................... ................ ............... ..... ..... .. 156 
Property owned by the United States exempt .. .... .................. 156 
Sewer - Assessments must he based upon actual benefits 97 
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T AXATION-<:ont. 

Assessments-cont. 

Real Estate 
Board of Review 

Has no authority to change assessments in odd num-
bered years __ ... ... _ ......... _._ ........ _ ....... ...... ................. ... ..... 162 

Value of assessment which cannot be reduced by 
board .. ............................ ............ .............................. 153. 158 

Assessor 
City Assessor .................. . ............. .. ........................ _ .. .... _ ............... . 126 
Compensation- Town Assessor ....... .... .. ................ ............ __ ... ____ .... ". 107 
Deputy-Appointment and compensation ................. .. .. __ .... ____ .107.108 
Expenses and mileage .... _ ........ _ .. .... ___ .. __ ...... _ .......... __ .... ... ............... 109, 157 
Vacancy-to be filled by county board ...... _._ ........ . _ ......................... 107 

Board of Equalization 
Reduction 

County board has authority to reduce values in certain 
cases - Cannot r educe aggregate value of property 
returned by assessors with additions made by auditors 163 

Board of Review 
Meeting 

Time for meeting di rectory and not mandatory-Tie vote .... 168 
Powers 

No authority to change assessments in odd numbered years 162 

Exemptions 
Parsonage 

Partly rented out-pro rata exempt ........................... _ .......... . 169 
Real Property 

Conveyed by relief recipient to municipality r eserv ing life 
estate-If not exempt should be placed on tax rolls as 
omitted property ..... .. ...... ......... ...... ................. ..... _ ...... .. ....... 160 

Y.M.C.A. Camp 
Exempt as institution of purely public charity ...... _ ...... _ .... .. 161 

Levies 
Towns-Villages 

Unless otherwise provided by statute, town levy lies 
against property in village if village not separated 
for ejection or assessment purposes .. _ .. _ ........ . _ .. _ ......... ... 162 

Water and Sewer System 
May not exceed per capita limitation ..... ......................... . 

When not separated for election and assessment purposes, 
levy should be made by each political subdivision as 
a uthorized by governing body or electors within statu-

145 

tory limitations ............. _ ....... ............... ..... ...... .... .. ......... ...... 163 
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TAXATION-cont. 

Mortgage Registry Tax 

Assignment- Rental from real estate ... ...... ... .. ................ 16'1 
Quitclaim deed and assignment of sheriffs' certificates of fore-

closure given as security for a debt ......... _._ ........ .. ... .. ......... .. . 114 

Personal Property 

Auction Sale Pl'ocecds 
Interest of vendor undel' conditional snles contract para

mount to judgment for taxes against vendee-Nature 
of inter es t of vendor aftcr sale of property ......... . 165 

Bout 
Not licensed, registered, 0 1' em'olled- taxed at place where 

i t belongs or is kept ................... .................... 166 

Imported Packages 
Twine ...... ..... .... . 167 

School Dis tricts 

Bonded Indebtedness ....................... 27, 28 

Tax·forfeiled Lands 

Forfeiture invalid 
Lien for subsequent tuxes does not include penalties, in· 

te rest or costs thereon ......................... ....... ................ 168 
Pm'chase pl"ice m ay be r ecovered onl y as provided by stat-

\l te 

Purchase 
Default in payment cancels contract ...... ...... ..... ........ . 

Repurchase 

169 

170 

Right of purchaser to repurchase a fte r forfeiture .. 171 
Sale 

To ineligible purcha ser void- Eligible purchasers di scussed 
- Duty of county auditor di scussed- Officel's-In tel'est 
in cont ract .... .... ..... ............... .. . ............ ... ... 172 

State Deed 
Ownership of heirs of purchasers thereof can only be evi

denced by certifi ed copy of finnl decree in estates of 
decedents ........ .... ......... ...... ............... 17:1 

Tax Rolls 

County Auditor 
Certificate us to taxes upon deed- Transfe r of lund upon 

books of auditor - Register of Deeds - Recording
Deed-Second deed descr ibes portions which were in-
cluded in the first conveyance ............ . ................. . 174 

Real Property 
Conveyed by r elief recipient to municipality r eserving 

life estate-If not exempt should be placed on tax 
rolls ........ .. ...... .......... ................. . ... .. ............ 160 
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TEACHERS-See HEducation" 

TELEVISION 

Picture tube 

Not covered by M. S. 1949, Section 60,29, Clause (3) ............. ..... . 50 

TOWNS-See "Municipalities" 

TRAFFIC 

Regulations 

Load r estrictions-State aid and county aid roads within bound-
aries of village . .... ... ..... .... .... ............... 92 

Police Vehicle- Red lights and s iren equipment on "authorized 
emergency vehicles" ................................... 91 

Railroad Crossings-Speed of h'sins and instal1ation of signal 
devices at crossings ............. ...... ............................. .... ......... 150 

Trail.er coach or trailer houses- Validity of ordinance requiring 
permission of village council to keep same within viBngc. 134 

Violations 

Arrests-By officials and private persons ................. . 
Juvenile Offenders ....... . .. .. .. ...... .. .......... . 
Prosecutions-Costs-How paid .... . 

v 
VETERANS' PIIEFERENCE 

Civil Service 

Veteran who attains a passing mark is entitled to promotion 

25 
20 
26 

over nonveternn applicants .... ........ ............. .. .................. 72 

Ketirement 

Veteran cannot be compelled to retire at age of 65 ..... . . ........ 122 

School Districts 

Pos itions- Qualified veterans ............. . 41 

Term-"Veteran"-No distinction between World War 1 and World 
War" .... ............... ............... ......... .... .................. ................ 73 

VILLAGES-See "Municipalities" 

VOTERS and VOTING-See "Elections" 
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w 
WATERS-See "Conservation:' "Public Health," "Public Utilities" 

WELFARE-See "Public V-' elfare" 

WORDS and PHRASES 
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