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.. ...... Jan. 1, 1939, to 
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DOCKF;T TITLE 

UN ITI<:D STATES SU PRf; ME coU n T 

A CTION D,.:;C ISlON on STAT U::; 

"'7A AUl(u~t H . Gcnsm cr, J r . ........ Cc l·tiurari ... ........................ 344 U. S. 824 
5 1 N. W. 2d 680 
2i1l Minn. 72 

li :H2 Vance Wallhburn v. W II I"dell, Stale 
Priw n . . . .... CCl't iUI·R l·j .... .. ...................... :14:\ U. S. 93 1 

51 N . W. 2d 667 

U N I TED STAn:s CIRt:1JIT COURT Of' APPEALS 

Sli m .h.me .. P erk inll v. Warden, 
Stille Pri~on ..........•. H HI.H)HII corllUS 

I..hwur Cont.rol Cumm i~H ioncr v. 
Uni ted States ............ ............ Pdco.l Control .... . . ...... Controllthu li ~hcd 

U NITE I) STATES DI STRI<':T COURT 

';.IM U. S . v. Commi.~l! iun t' r of Taxation; 
P u lk Cou n ly, d HI. .............. D « IIu·.wry jud~mcnt 

tax lie n ... . ....... B l"icfll filc') 
640;:; U. S. II. Com mi!!"iOIH.' I· or Tlt xRtion ; 

W"denll County, ct Ill.. .......... O('Cilu 'fltu r)' judgm ent 
lltx lien ...................... .... .. It .-iefs filed 

!;4 ;:i !J J cnljcn' lj SUllCI' VAtu v. Commission-
er or UusinC'l:lli RC!lcflrch. et Al. ..... . r nj unctio n -- Fair Tr"de 

Act cnrorcem ent ...... Denied 
6465 Edwin M. He id v. Uni \"cr!!ity or 

Minnesota ............ DHmlll(ClI Itobinsun. 
Pittma n Act. ........ _D io; m issed 
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DOCKET TITLE 

MINNESOTA SUPREME COURT, CIVIL 

ACTION DEC ISION on STATUS 

6111 Mil ton Culver's Food Market v. 
Phnnna~y Board........ . ............ In j ullction - ~· itnmln •... _.G 4 N. W . 2d 7 

6245 Apvlica t ion or Gcnevra Bimtenhei-
me r c t al. to regis te r title to 
lands ............................•....................... Ore under lake bcd-

Chain Lakes ....... 54 N . W. 2d 912 
6254 Schucffcr v. Newherry, Village of 

Elbow Luke. ct. &1.... . ..... Quicl title ........................... 60 N. w. 2d 417 
63:10 Sophia Whhes ide. e1 al ..... Quiet title ..... ...................... 62 N . W . 2d 127 
6353 Thootlore Haro ld Shaw v. Warden, 

Stale P r i80n ........... . ........ Habclls corpus. . ... 49 N . W. 2d 385 
Ga68 City or Duluth........ .. Public Examiner', fee ..... 56 N . W. 2d <l1G 
GaG!! W. R. Stephen, Co. v. Commi8· 

8iolle r o r TU X"lO tion, et a!.. .. .......... Persona l property lax -
unused motor vehicles .. 53 N . W. 211 220 

G388 Minn eso ta Enlilloyer~ ' AI!~ocialion 
Y. CompClI l!Rtlon Insu rance Board 
et Rio... . ........ ................. Ccl·tiornri- bas ic l·a tes ...... 53 N. W. 211 <1 57 

1i38\J AUKus t J . Du re n Y. Supt .. f'el'gull 
Falls Stulc H06llitpl. e t PI. ............ Mandamull - r"ignntion .. 48 N. W. 2<1 (iH 

6!$OO Carl T . Schwunke v. Wnrden. State 
Prison ........................ ............. ......... H abt'lI i! corpus .................... 47 N . W . 2d 99 

6392 Adum Clllm tn v . Stille T rCll.'4Urer. 
et al. ........... .. .................... Ce l·tiorari - s ileeial com· 

I,cn",ution fund. .............. .48 N . W. 2d 8D5 
G!l95 Pete r Aalcnt . c t (al . v. Indu t; lrial 

CommlillC lon ................................... _ PNhibition - compensa· 
lio n he.ring ........... _ ....... 48 N . W. 2d 42 

G30G iteKenlil o r Unh'cnity of Minnt.'SOta 
". 0 11,' 111 S. Irwin. et lIL ................ COlldcmnation .................... 57 N . W. 2d 625 

639i lIildu Onniclw n. et Rl. v. Villng-c of 
Mound. ct III... . ................. Quo 'Vnrnl1l to - nnneXIl· 

tion .. _ ............................ _ .. 48 N. 'V. 2d 855 
6399 W. L. ShoieJ " . Unh·e.., ity o r Min -

lI(';IollI ............... .. .................... Ma n.llIlIlu!J - relilC'ioul 
i lI t;t ruclion .................... _ M N . W . 2d 122 

6400 1111 1'1)1.1 Bilk er. Judl{e of D ist r ict 
Cou rt. Ch l"llewn COu llty ................ Mnndllmll~ . .. ....... .40 N . W . 2d 107 

640::\ Villngc o r F' rhllcy v. City of Co-
lumbin Heigh ts ....... . ..... Quo 'Vll rrllnlo - nnnexa· 

tion ........... 53 N. W. 2d 83 1 
6407 Dl\yid C. SlellilelUlo n v. Sheriff of 

Hcnn(·p in County ...... .. Hab"lul CO r))U S - clttrn· 
Iliti(J Il .. • ........ 50 N. W . 2d 259 

G~ 09 Ai lccn M. Prickett v. Stnte Treas-
ul·er. ct al. .. .................. Slle(! ill l compensation 

fund ................ .4i N. W . 2a1 120 
G ~1 6 J ohn Anderson. et a1.- Lena H ack_ 

er. Administratrix .......................... I nten·ention - nood con-
trol .................................... :;8 N . W. 2d 257 

6421 St. Paul City Ry. Co. v. City of St. 
PRul- StIlle of Minn" ota, I nter-
vener ............................................. _Right o r IIIlJ)('H1... .............. 50 N . W. 2d <1 83 

6438 Henn ep in Cou nty Welfa re Board v. 
Hennepin County Auditor - Di­
rec to r of Social W elfare. Inter· 
,"enor .... . ...................... MnndnnHl II - salary reg-

ulation ........................... 68 N. W. 2d 882 
6-t42 Ja mes A. f 'ctsch ". Secretary of 

State ....... . .................................. Dc.fecUve nominntinlr pe-
t ilion. p l'esidential pri-
mnry ........................... 52 N . W. 2d 11 3 

GU 3 FI'ank P . Ryan v. Scc l-etary of 
State ............................. .. ......... Withdrawnl. PN'Sldentlal 

primnry .... ............... __ .... 52 N . W. 2d 0106 
6U 6 HRroid A. Bo!;ied v. P ete Edgerton, 

et III .................................................... Certiorari - Ilroduce 
dealer's bond .................... &8 N. W. 2d 313 

f, H7 Fnl'men Loan" Thrift Comllany .... CerUorari ....................... Writ discharll"ed 
6456 Rnymond Bros. Motor Trnn8por1.a-

tillion Co. v. RRllroad and Wa re­
house Commiss ion, Ibar M. S pel-
lacy, ct ai , ... Pl"Ohibitioll - certiRcnte 

of public convcnience .... 52 N. W. 2d 769 
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MI NNESOTA SUPREME COU RT, CI VlL-Con tinu t-d 

DOC KET TITL E ACTION DECISION on STATUS 

Addison Miller Estate. ... Ineome tnx - residence .... 5!l N . W. 2<1 

60171 C. B. Thomas v. I ndustrial Com -
mission ............ .. Mi nors Rnd women- plly .. 59 N . W . 2d 

r, ~77 Marsh v. Holm ..... }o~Jec tion _ IInme o n 
ballot . __ ............................ 55 N . w. 2d 302 

G478 A lrred N elson. et "I. v. C<Jnse rva· 
lion Com missioner _ ... _. MHlldttm us - Game 

Ilduge ............................ 58 N. W . 2d :\:11) 
r.n~ Sorenson v. Swtc Tr('asurer, et al.. . Ce rlior"ri - Compensa-

tion F und . .. 51i N . W. 211 1;30 
G~8G Todd Coun ty Attomcy v. E. J. 

R ucgem c r .•....•. ...•... ..................•..... .•. C<'1'ti0 1'I\1' i ..... . ....... 57 N. W . 2d ]53 

MI NN ":SOTA SU P Rf; ME CO Un T . CUlMI NA ) .. 

DOC KE',' TITLE ACT ION D ECISION O R STATUS 

.. a4 4 U. S. 824 867 A. 

M8A 
870 A 

871 A 
873 A 
8H A 
875 A 

878 A 

879A 

S80 A 
8SIA 
882A 
883A 
88GA 

SS8A 
890A 

AugU8t H . Censm er. Jr •................... n r ibe .. y 

LAwrence NoblCIJ .............. . .... _ Murder 
5 1 N. W . 2d 680 

.... .47 N . W. 2d 473 
J ohn E . Lowrie ................................... AU.empled bribery.... .. 49 N . W . 2d 63 1 

54 N. W. 2d 266 
Owen J one<! .................................... _. So-domy .. . .. A 8 N. w. 2d 662 
E\lerett Lu x .......... .. .. W C<!d eontent'""--i!cOO sale. 50 N. w. 2d 290 
John Kolander ....... ............. . .... Artlon ... . ........ 52 N . W . 2d 468 
Deane Cnrle BAiley And Donnld 

Eugene BCfl te ... . .. LlI r cel\)· . 
Andrew J . SU(!!II Rnd W . H. Berk-

ner .. .. ..... Gllme lnw vioill tion . 
Charles H . Loren& ..... AppcR I CXlltmSCS-

. ..... 1>0 N . W. 211 272 

.. .. 52 N. W. 211 401) 

murde r ... . ......... 50 N . W . 2d 270 
Dnvid Morgan ..................... . ... CRrnnl knowleda-e .. ._. 51 N. W. 2d 61 
Melvin S. W altz ............................... _AS8Rult .. .. ... 5" N. W. 2d 791 
Max Earl ShAnnon .......... . .. _Murder ......... . 
CharlCII HOKa- ...... _ ......... . ............ Mnnshtugh ter 
Harry Wilson .. . ..... RApe ........ . 

Gndrun Gulbrn ndeen ...................... Grnl\d IRrceny ... . 

.. 5 1 N . W . 2d 824 

.. Dismissed 
....... 50 N . W . 2d 7011 

57 N . W . 211 41 2 
. .... 57 N . W . 2d 41 9 

J oh n PFlukrnh ...................... M,.n ~ lllughter .................... 57 N . W. 2d G:l5 

MINNESOTA DISTRI CT COU RTS. CIVI L 

DOCK"';T TITLE ACT ION DEC ISION OR STATUS 

G067 1 .• CIo ke Min ing CompRny ...... _ It ... yftlliCfl - irO'1 ore 
Syracuse Lake bed __ ... Apllen led loSu ll~eCt,urt 

6078 You ngs town Mines Co I'p., ct a1. ..... l ron ore - Rabbit L ake 
bed .................................... Su bmitt ... d 

6183 Louis lloucher \I. Ci\l il Ser\l ice 
Board . et 11.1. ..................... . .... Cert io ra ri - t e rminl\t.ion 

or t:' mploymenL ............... QuAsll(.'t1 
6238 Robert L . McClendon v. Washing . 

ton County Probl'lte Court, et IIL.MAndnmus ...... . ...... Dcnied 
6253 ApplicRtion or State or Minnesota 

to l'eJ\" ister t itle to lnnds In Sl. 
Louis County ............. . ...... Mineral r ights ... . .... SuLmillccl 

6280 Cons tRnce F . Adams, et AI ................ T itle to Iron ore under 
CRrlson L l'lke ....... _ ........... Awa it in g trial 

6:!81 Robert Mor rOI'd Adams, et a l ..... T itJe to Iron orc undcr 
n altbit Lake . . ...... _ ...... Submitted 

6288 Robert M. Adams. et s !...... .. .... Title to iron ore un der 
PortRge L ake .......... _ ... _ AwRili ng trial 

6289 Cherill M. AdRms . ct al... ................. Tille to iron ore under 
J eunc Lake ..................... AwRiting triM I 

6290 Adame Corporation. e t. 11.1. ............ Title to iron orc under 
PRscoe L Rke..... . .... Submitt.ctl 

G2!H AdAms Corporation . et nl. .. T itle to iron ore u nder 
S llrl1Ce Lake ............ Awaiting trial 
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M.INNESOTA DISTRICT COURTS. CIVJ L-Cnnllnued 

DOCKET TITLF. AC7rON DEC ISION OR STATUS 

6293 Ar thur I ron Mining Co. \'. State, 

6297 

6298 

6299 

G:JO I 

6!\02 

d al. ........................ . ..... Hcgistrn lion o r title 

Adll.mll H o lding' Co., ('t nl. 

Byron 1-1 . Coolidge, ct a!. 

Will C. Drown . d a!. 

Cherrill AdHrn8, et. 01. 

Robert. M . Adll rn 8. et. al 

The Adllrnll Corporation 

bou ndary line (Snow-
bul l L nke) ..•••..•......•.... _ .• Pcmding 

....... T ille to iron ore under 
Clinker Ltlke ....... _ ........... Submit.ted 

..... : ri t le to iron ore under 
Cu rley L a ke .............. _ .... Subm illet.l 

............... TiLie to i ron orc under 
L ittle Blockhoof L ake .. Awaiting trial 

.......... TitJe to iron orc under 
M ud L ake ................••...•.. Awni! i nK' t r ill I 

..... T ide to i ron ore u nder 
Mllhnomcn L ake ...•........ SlI bmi ltCtl 

.............. T itle to iron Clre under 
L ittle Rnbbit Lnke ........ Sub miU cd 

6319 ChicalCo, SL Paul, Minneapolis " 
Omnha Ry. Co. v. Railroad and 
Wa rehou8e Commission ................ ,.Agency service .................... Anirmed 

6331 Clifford H. Thomas, et. a !. v. State 
Aud itor , ct. aL ........... .. .. School land cert ifi cate 

sa le ..... .. ...... SulJmitted 
6352 Sam Jame3 P t" rki ns v. Warden, 

State Prison ............. .. .... H obens cor pus .. Den ied 
Theodore H arold Shaw v. Warden. 

State Pri llO n ............................ _ ...... 1-Iabeaa (:o nJti!l .. Denied 
6369 W . R . Stephens Co. v. Comm hl-

II lon er of Taxatio n, et 1I1. •• _ ........... PcnlO nn l propert.y tax -
unw!ed motor \'ehicles .... l tcm!l 1·10 taxalJle a 8 

mowr vchicletl; it.em I I 
aUI IJC!'IIon1i 1 Ill'Ol>el1.y 

G370 Village of Pieri .......................... ........ Publie E Xflminer's fee ... _ Appc:.Il •. :dtoSU I,rem eCou,·t 
6374 Roy Sell v. SU I) t . , St. P eter Slate 

HOII'ital ... .. .... _ .... _ ............... HnheM eOrP1l1i .................... DiS"-hllrged 
6376 Villllge of Lolllldfl le...... .. ............. Publie E xu llIlner's fee ...... 1 1800 - cnlle<>h·tl 
G386 Mid-Con ti nent.n l Mutual L ife ........... Dissoluti .... n ....................... _. Dh.solved 
6389 Aus-uat J . Duren v. Su pt.o, Fer'Klis 

FII.Ils S tate HOII111ta l. c t. al ............ Mandumus - '·('lIignnt.ion .. Quashed 
Glill. School Diatrict. No. I , Hn!lCII Count.)' 

U408 

1:4 10 

C.1l 

1;412 

G415 

1;4 17 

v. State Auditor .............................. .8tnte ai d nIJI>o.·t.ionment. 
- L . I!H!I. c. 648 ............ Dili trihllti,,11 hdrl " rop!'" 

S. F. Dull ... .. ...... _Pcllult.y- ruilure to curry 
coml'el1 "utioll insu ra nce S.' l lk'tl 

, 'he Mu r>le ,"'ou lI ,lntioll. ....... CO lI >l truction ot eontrflct 
1'Tlller OL'C hlrn.loryJudg­
mcnl Act. lIule of rell l 
c.-.1.lIl.e ................................ Sulc 111'1'1'01'1". 1 

HouKins- and R(.-d" velopment Au­
t.horit.,. of H ibb illg' v. Grccn hlt \'c ll , 
In c. - Commillll ioncr of Admin-
ill trutlon , Intel'venor . .. ...... D(,clnrlllory judgment. -

development. I'rojcct. ...... HeM iIIeK"\ 
Jal> per Plevke v. Common School 

D istrieta No. 65, et. aI., and Com-
miSllioncr of Educat. ion ..... Inju ndion - eonsolidu· 

t.ion or districu .............. Dlllmiu ... d a ll to Cummi-" , 
lI ioner or J-"d.lucntion 

Thomn.a Palwr Stock COmpu ny .......... Pennlty - fuilure o r ror-
.::ign corpo rati on to 
Qualify .............................. 1500 co llC(';teJ 

Henry C. Domeier v. P ublie EJ[am· 
inel' ................... ........................ ... Injunction - audit. of ac-

counts, City of S leepy 
}~ye ......................... Diamilllled 

J unior Mining Com pany ......... . .. Injunction - interference 
with waten of Long· 
yea r L ake ........................ Oe rcndun\ company 

Gel·ti ncation of HarKl\i ning Agent. : J·L'tCt. .... in f'11 
Si~ t(' . · IWzuh"t.h Kell ny h ll'lt.i t.ut.c, 
M innt'n l)o ll ~ ...................................... Ccrt.iorul'i - L abor Con -

c ilinlu "'11 order ................ QUUllhed 
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MI NNESOTA DISTRI CT COU R TS, CI VIIr-Continued 

TITLE DOCKET 

G~ 2 1 St. Paul Ci t y R)', CO. v. Cily of 
St. PlluI - State of Minnesota, 

ACTION DECISIO N OR STATUS 

Inte ..... ener .........••.....•.. _FMre increnllc .•.•.•.•... Rev(.'nled 
and 

G~22 St. Paul City Ry. Co. v. City of 
South St. P auL............ . ... Fnl'e illcrc" "c . . ...... .•..... RC\·c r 'R'lI 

6423 Minneapolis Stre<'t Ry. CO. I' . City 
of Minneapolis - Stnte of Min-
n~ota, Inlcn'cner .. . ........... FJ.lI·c incren se ............ Re \·er.letl 

And 
41424 MinnellpO lis Street Ry Co. v. City 

of Columbia H e ights.. . ...... F I1.I'e incI'ellse ... Rcvc rll{,d 
1;426 Minnciloolia Street Ry. Co ............... . DCI)recintion rC!!crvc ......... Pcnding 
r.42G St. Paul City ny. Co. . .............. Dcpr ... dlltiun rC!!crvc. . Pctuling 
64 28 Minn Ctlotn State DAr Assoc iation v. 

C. A. Nickoloff' ..... ........ Quo Wnrrunto - rest raint 
f rom illegal prllctice of 
law .. .... . ..................... DiI. mi!:liw(\ 

6429 f" 'cdcdck W. Greenwald v. Youth 
Conservation Commission .............. Mnnd nnl us - dismh;sftl.. .. Qull.llhell 

643 1 C.lnadiun Nation al Ry., et a!. v. 
Railroad and Wa.rehousc Commis-
Hion ... Mandamus - intra!:l tate 

freight rftt~ ....... . Order rescinded 
6434 ChRrles J . Wilber, et al. v. City of 

Hoehester .................. MRlu.la nl1ls - rent control 
\"e lo ........ .. DismissM liS tll Attorney 

Gene.·,,1 
6435 Christine Bo thum, et III v. H yrne 

Silver, Dccca*ed, et al. .. . ...... SlIrcly on Ih-e!! loek 
d{'lI lc r'" bond ... P cnrlioll 

f.4 3G l..onro·car Boldin..: ComlJR ny v. 
Stille of Minnesolll..... . .. E XIJUngemcnt o f deed !! 

~ f.·om reconl ......... Awa il ing trilll 
6439 Adolllh Schmidt v. Otter T a il Coun. 

ty WeJ(nrc Board and Director of 
Socia l \Vclfare .... . .......... Old nge nSI!i.; tunce ............. Sustnined 

6440 lI ildfl. Ilellg v. Jack Brown. et 11.1.. . . DnmAIl~ ........ Di~misfled R~ to Commi~_ 

Leo Arens, et 11.1. v. V illage of 
n()~crs ............................................... Dcclu,·atory 

munichlnl 

s lonerof AdminiKtrnti,," 

judgment -
liquor store .. Sum mltry judg nllmt "f 

Ilismisllni 
f.4 .11; J-in ruld A. n 07.ictl v. P ete Edgcrton.Cc.·tiornri - produce 

e t nl. .. denlel"'s bond .. . ............ VnclItc{\ 
r.H!1 Wnshhll,'n Renlty, Inc. . ................ Collllcmnntion by Fire 

Mn rshal . .. Rel'nired 
1; .15 1 Wm. O. P cn ler. et 11.1 ... Quiet title-iron orc I)(' r-

mit ........... . ........... Stn lc IHljulll-l"ed hWIlI'I· 

6.62 Qrpha Evjen, et n1. v. I. P. Strand. 
et al. .......................... _ ............. ......... Quict title-f1!!h lllltf hl'ry. Settled 

6453 J onn McCarthy v. Regenu of Uni-
versity of Minnesota. et al.. .. ......... Mnh'lrnc tice - - hUllpitnl!4. Di!!lmiSl!('(i R>j to ilegenta 

6.54 A lde n S. Klo\'dahl v. Regents of 
Uni versity of MinnCl!Ota ...... Pc .'>I.mai inju ry . . ... J udgment fo.· Uni\'e rl' ily 

6457 ROlicoe H . Crawford v. Commis-
s ioner of Adm inistration, ct al.. ... Ma ndllmus ............. Quu !lhC(\ 

6460 Reliable Molor Freh,ht v. Rai lroad 
Rnd Wa rehou!lC COm m i3Slon .... Mnndamu8 - i8suIlnce of 

contract. perm it.. ............ H(·tUl"n !!lIl i" ftcd court 
6461 CoeR-Colli. Bottling Company ............ Pe l-...;lnal IlI·olle.·ly talC ... I.('II \·e to Ilnswer den ied 
6462 RolAnd Johnl'llJn li nd Will iam Krah" 

v. Youth Conse,·vRtion Commi". 
Il ion ....... . ....... Hllhea!! COrllll !! - delin-

IllIent children ................ Helcli llcd 
6464 And .·cw C. Dunn v. Director of 

Vocutional Educntion, et nl.. ........ Dnmages - equipment 
contrAct ...... Di~mi~set1 a,. 1..1 Oi,·('(>l.ol· 

M07 Per.~onn l I"i nnnce Co. of Mi nn eapo-
lis 1'. Commhill ioner of Danks ....... Injunction IJ mnll lonll 

license .......................... Settl ed 
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MINNESOTA DISTIUCT COU RTS. CI VIL-Continued 

DOCKET TITLE ACTION DECISION On. STATUS 

6470 

li47G 

/;4 80 
(;4 81 

6482 

Hade)' O. Stenvick v. Litluor Con-
t rol Commissioner, et al. ................ Replevill - confiscntioll 

Frllnk J . PaR, ct nl .. for State, 
County and Munieil)Ri Employ­
IX"II. Loca l No. 1417. AF'L Y. City 

ro r lielUO l' law vio lation •. Judgment (o r Plaintiff 

u( Sleepy Eye ............ ..... .................... Cons titutiolln lity or L nw!! 
1951. c. 14 6 - estab­
lishment of "Adjus t..-

MOI"rjlton Counly Ind. School Dis­
trict No. 6 v. Commisll ioner or 

ment panel" ............. Dormant 

EducHtion .... Certionlri - Stnte Aid .... Order flI ed 
Uodcl CorpornUon v. Stnt('.... . .... Mincral ria-hts .................... Driefs flied 
I3l1 l1 inC'!! I:I R Cllcllrch & D evelopment 

v. ''>'in llton & Newell Co ..... ........... in ju nctioll ................ D<:nied 
H.Il. Kill! w.n . Commiali ion v. 

OmnhK llnil wny Co . .. .. Agellcy ser vice..... .. ........ Reversed 
S tnte v. (;nll, et 111... .... .. ... Lis pendens ............ ........ P ending 
Hol~k \'. State, ct al. .............. T orl'ens title (Pllimer 

Lake) .................... __ Pending 



J4 
MINNES OTA DI ST RI CT COU RTS. CRIM I NAL 

OOCK~T TITLE ACTION DI'';CIS ION Olt STATU S 

877/\ 
88~A 

885/\ 

Gcorge Scott 
Car roll Bakke n .. 

.... GlI lll blinlJ dc\' icc .... Dil:l m ilu"cti 

.... M U1'dcr ", ....•. GlIiI~)' or nlnrll; l llllgh tcr 
Hobert. F . Pelt. .. ........... ....... ............ .. Mul·dcr .. .................... .. ........ Guilty 

R87 A Thomas G"KtlV illc Unde.'wood .••. Murder .. . ........ _. Guilt.y 
887 A RRlph W . Cripl)CI1 ............ ................ MunIe r ........... .. ... ............ _. Plcll dC!t1 g ui lty 
!l8!lA Augm,t. J ohnson ......................... Mh~flllp rOI)rilitio ll by pub-

893 A E. 'V. BOllflC!!On . 

89M Air Tho mllil GrBsber~ .......•. . 

lic onida!... .. . ......... Gu ilty 
. ..... Forgery - mo tion to 

chnnJl"C p Ica after lIen-
te nce ... __ . Ocmicd 

. .... Mu rdcl· ................................ Dcdarcd inSfiTle 

Grand J ury 

~!)2 A J llmCl! Be l"lien ................ A ~~IL\ !lt chnrge . .. No indi ctmen t 
6.120 St. Cloud Hdormntory ..................... Crimin(l1 mis mnnllge-

me n\. ......... . .......... No indictment 

I~RO IJA n ·: COH RT 

DOC K ,,:1' T ITLJo; ACT ION DECIS ION Oil STATUS 

.J,,11I1 L. Hn', cock. f)eccdc!I1L ........ K .. chcnt .... f)t·c reed t ... lire ICnlUit 

n :ntmAL BOA RDS ANI> COMMI SSIONS 

DOC K ,,':'1' T I TLJo~ ACT ION DI~C I SION Oil STATU S 

601 66 

Civil At'ronnuti CIL IJoft rd 

Mid·West Ai rlillcs Scndee to 
Parga 

Wi l:lCOIII; in CentrKl Airli nes 

....... lten ewlll o f serv ice certir. 
iCfltc .......•........... 0 ('(:" is lo l1 filed 

........ Rc ne wal ar ser vice certif-
icnte ........... G '·pnted 

Federa l P owe r COm millslon 

6U 8 Northern Nutul's l (;all Co. 
( Intervention by Stnte) ................. ltnt(' incl"ClIse ........ nrier~ flh. .. 1 

648!i New Vo!·k Stll te P!'ojcct 2000 ........... St. L llwrence Sen-wny ..... Dechdo n filed 

STA TE UOA IWS AND CO MMI SSIONS 

Civil Se rv il'c Board 

DOCK Jo~T TITLE ACTI ON DEC ISION on STATUS 

63:)8 
1i 101 
Ii 011 9 
6468 

!i 472 

ji 41i9 

G437 

(H21 

Willard Lo rge .... 
F. O. R ci!!5ner. 
A. V. Christe llSCn 
Andrew Kronenberg ... 

Leo S. Kyle .. . 

.........•. Dism iS8Rl ..•......................... Res igned 
.. Dillmilllnl ......... ............ . . Reins tAted to eligible list 

... Reil1s tated ...... Dis missal .. 
................ W ithdrawal 

tion 
of I'csi" na-

. .... ..... .. Dis mi ll!!u l . 

Indus tr ia l Comrniuion 

... Dis mi ':\8cd 
.... Nnmc plnced on 

reemploymen t lis t 

Wo mell nnll Minors in Public .. 
Housekeeping ...................... _ ...... Mlll im um wages 

I~harm.cy Board 

Meyer S . I·Ul·mUI1 . . ..... RCVOCKtifl ll or Iiccn se ...... _ Ad i"n IWli t»oncd 

nailrlllld ~ nd Wnrehu UIIC Cllm rn i!s~ i o n 

NortllCI'1l Pacific I(y. Cv .... f 'ootwa lk lJ on Bridge No. 
9 o\'cr Eril:cwton Sln·e l . Dismisli(.'t1 





TABLE NO. 1 
PROSECUTIOXS REI'OHTEO BY COUNTY ATTOR XE YS FOR 195 1 .. \:\0 1952 

COUX TY A:\O COU ~TY ATTOR:-iEY 
Pleaded Guilty 

1951 1952 

J2 26 
0 0 

2.'1 31 
38 50 ., • 3 0 
15 ,. 
7 16 

~2 . 0 
0 0 , 13 

• 5 
• 10 

" 27 
\0 13 
• I 

• 6 

1 

,. 
2!l 37 

5 9 
H I' , 10 
\I 

1 

\I 
17 2< 
32 24 

2 3 
-1 57 

I 
4 17 

• 10 
7 II 
3 I 

25 2' • ., 
2 I • • 2 . 'S' I. 
6 5 

• • 6 3 
3 15 / 

... 

... 

IX DI STRICT COURT 

Found Guilt.y Acquit.ted Dismissed 

3 

I , 

1951 119

:' 

195 1 

7 

3 
2 

I!).i:.! 

12 

2 
I 
I 
3 

I. 

2 

·1 

. ... 

I

···· 

, 

I 
4 

2 

·1 .. 

I
: 

• I 

... .. 

··· 1 

" :: :1", 
5 

:::1 ... 
10 
2 • " _0 : :1 ...... · , 
7 

2 
2 
2 
I 

I 

2 

• 2 

I 
\0 • 

I 
I 
2 

, 
• I • I 

• 2 
I 

2.j 

2 

2 

..... 
'" 



Lincoln- Durward L. Pederson . . ...• . . . .•. • . 
L\"on-C. J. Donnelly . ... . ... . . ..•... •. • ... 
"ieLeod-Arnold W. Beneke .. . .... . . . ... . •.•. 
" 1II.hnomen- A. J . Powers ..... 
:\l nrs IUilJ- Ounne W . l'urnwl!. ll . ... ..... ... . . 
Martin- Arthur T . Edman . 
l\leeker-Ed F . .lacobsen 
" Jille l.!lclI-J ohn S. NYCiu i8t. .Ir . . 
:\lorrison- Att eJl P. Feli ~ .. 
i\ lower- Wallnce C. Sieil . 
:\lu r r!lY- .1. 1'. Schueller .... . 
l'icollet- A. L. l\ l cCon \'i lle .. . 
Xohles-Raymond E. Mork . . ... . .... .. ... ... . . ...... . . 
Norman- O. E. Alls t inson .. ..... ..... .. ... ... . 
Olmsted- Thomas .l . Sca nlon- Fmnk G. ·New!iolLse. 
Ott er Tai l- Owen \ '. Thonl Pfjoll . . 
PenninJl: lon-L. W . Rnlien*-••. 
Pine-Geor/.!e E. Sa usen ...... . 
Pi pestone-J . H . i\ll!.nion*-.. . ..... .... ... . ...... . .. . 
Polk- F. H. Stnds\'old . 
Pope-Win . i\ l errill .. . ..... .... . ......... . . . 
Ralllsey- Jamcs F . Lvllch . . ... . ......... . 
Hed LRke---ChRS. E. Boughtoll .. Ir .• . 
Redwood- ThO!! . .... Heed ... 
Ren"ille-- R uSllelJ L. Frazee ............... • . • . . . . 
Rice---Urban J . S tei mann .... 
Rock- i\ lort B. Skewes . 
HO!!ean- Bert Hp Tlson .......... . 

I. Louis- Thomas J. Xoylor ... . 
Seot.t.- M . J . Daly .............. . 
Sherhllrne-- Howard S. Wakefield . 
Sibley- R . G. Willia mson ..... 
Stcarns- D:I\' id T . Sha\'*-••.. 
Steele-- Byron J . Cnsey· ... . . . . 
Stenms-Tl loJrUl8 .J. S tohler . 
Swif t- Hoy W . HolulCllli8t . 
Todd- Frank L. I .. inl! ... ........ . ......... . . . 
1'ra "efllc-- ~nrl K lI uber ............ .. . ....... . 
Wabashfl- Robe rt, R. Dllnlup ............ :\l urtin J . Hcal )," 
Wadens- Charlcs W. Kennedy ... ...... . . ... . .. . 
"'!lseen- Einer C. Iversen ... . . 
Wllliihi ngton- W IIl. T . J ohnson . 
Watonwan- Pi\u l V. Fling . 
Wilki n- H. N. Xelson .... . . . . 
Winona- \\' . Kenneth NiSl!cn .. 
Wrigh l.- Wlllter S. Johnson ... 
Yellow i\l edicinc-Robert. :\1. Baker .. .... •••.. • •••... 

T ota ls . .. . . . . . . . . . ......... ... . . . . ... . .. . 

" Xo report reeeh'ed fo r 195 1. 

6 
29 , 

9 
6 

13 
7 
9 

12 
ao , 

8 
12 
5 

" 34 

4 

22 
1 

358 

~ 
11 , 
!' 

139 

" 7 
6 

I 

I 

6 
26 

9 
11 
11 

" S 
11 
12 
31 

5 
3 
8 
1 

31 
27 

" 
18 

4 
174 

1 
6 
2 

22 
8 
3 

'62 
14 
11 
6 

8 7 
o 0 
8 , 

16 15 
3 3 , 

16 7 

, 

2 
2 

, 

, 
" 

2 

11 

, 
2 

1 
2 
2 

6 

3 

5 

, 
1 

, 

2 
" 

. io ' 
5 

4 
2.) 

1 
1 

1 , 
2 

I 2 I I I 

, 

2 
I :} 

6 
1 

2 
1 

20 

2 
6 

, 
'~ '? 3 2 , " : 1: 

1 __ '_i ___ '8_:_
I 
___ +'_'_"_"_'_f . '._-=-__ ,1_=_._=_ 

1.783 1,797 82 99 I--~ 3] 206 172 

" ;';-0 report reeeh'cd for 11)52. 



TABLE NO. I- Continued 
PROSECUTIOi\"S REPORTED BY COU:-:TY .00TTORXEY:5 }--OR 1951 A~O 1952 

COUX TY .0\:\"0 COU:,\, TY ,00TTOR:\I-: Y 

Aitkin- John T . G.I.rneault .. 
Anok.- Robert W. Johnlon . 
Beeker-Robert W. In·ine ..... 
Beltrami-Herbert E . Obon .. , 
Benton-J. Arthu r 8en!en..... . . . . .. . ... . . 
Big StOlle-C. J . BeNlon ................. . 
Blue Earth-C.rl W. Peterson . , ..... , ....... ,. 
Brown-George D. Erickson- Robert J. Berenl. 
Carlton- Thoa. Bam berry .. . ..... . ..... . . . . ... . ... . 
Carycr-M.rtin O. S tahlke .,. , ., .,', . .. . . . 
Ca.sa-Edward L. Rogen .. , . 
C hippe ..... -Sigy.ld B. Oyen .... 
Chisago-Ho .... ard 1-'. J ohNlon . . 
Clay- V.nce N. Thysell . . .... . . , ............. . ... , . . , . 
Clearwater-O. E. Lewis . , ... . ....... .. ,",., . , . ... , .. 

g~~-;;'~~r", :r~~~r;1~~·n·.·. : · · ::: : : : : ... 
Cro"" Win.-Arthur J . Sul1i\'an- . 
Oa.kota-R. C. Nelsen . ..... . 
Dodge-G , W. }-reeman ..... . 
Oougl~John J, l\IcCarten .. 
Faribault-H. C. Lindp;ren ....... . . , • • ••••• . . .... 
Fillmore-George E . Frogner . 
Freeborn- Rudolph H..RIOn . , 
Goodhue-Milton I. Hobt . 
Grant-I. r.. S"'·anson . . . 
Hennepin- Michael J, Dillon , , . 
Houston-L. L. RoerkohL .,. 
Hubbard-Jsffies A. \\' ibon ...............•.•. 

::::!=~~:gr~~i~:rt~: : : : 
Jackson- Haryey A .. Flolt.an ... 
K.n.bec-Robert W. NY(luillt . 
K.ndiyohi- V. W. Lundq uillt .... 
Kittson- Burt E. Sundberg·- (Dec'd,) . . ..•. • . , , , , . 
Koochiehin,;- L. P. Blomholm . . . . .... . . • . •. 
Lac qui P.rle-Wallace Jackson . 
Lake-Emmetl Jones .... .... . . ... . . 
Lake of the Woods-W . B. Sherwood. 
Le Sueur-George T. Havel. .. , 

Pleaded Guilt}' 

1951 

268 
3< 

273 
160 
102 
53 

930 
.2 

699 
153 
144 
152 
185 
336 
15' 
137 
83 

" 1',052 ' 
123 
110 
83 

237 
3.3 
256 
II 

1,591 
250 
ID. 

OD 
530 
177 
'8 

133 
106 
298 
101 
267 

70 
160 

1952 

259 
327 
-412 
2-42 
6. 
77 

1,067 
249 
797 
103 
330 
129 
I7D 
372 
157 

87 

~3Q ' 
108 
'00 

70 
141 
'06 
608 

23 
1.505 

"D 
182 
101 
.. 8 
184 
73 

181 

'386 ' 
130 
312 

88 
178 

IX MU:-i"I C IPAL COU RT 

Found Guilt}' 

195 1 

3 
8 

3. 
5 
I 

sa 
3 

21 

7 
I 

• 6 
I 

12 

II 
I 

140 
2 
I 

13 
38 

50 
9 

14 
3 

24 

6 

• 5 

1952 

I 
II 
25 
3 
I • 55 
8 

27 

16 

7 
3 

. 0 
... " S' 

II 
23 

47 
2 
5 
6 

23 

" • • 
10 
4 

.-\ equitted 

1951 

7 

7 

2 
2 
2 

3 

• 

HI52 

2 
2 

I 
16 

7 

• 
• 2 

10 
. ... . ... .. , 

I 

2 

Dismiued 

1951 1952 

• Ifi 23 
6 7 

2" II 
18 2 
2. 24 

21 
. . . , 39 ' 

29 2S 
7 3 
3 " 12 3 
9 8 

3 .. . ..... , . 
2 • , . 7' 
I I 
7 II 
I I 
I ...... . ... 
2 4 
2 18 

" 50 
3 I 
2 12 • 6 22 
3 I 
3 3 
7 I 
I 
3 3 
I 3 
3 2 
5 7 

5 

..... 
00 



Lincoln- Durward L. P edelllon 101 7. 6 
Lr on-C. J . Donnelly ....... . . 228 2 16 ... i ' ~ c Leod- Arnold W. Beneke .. . ......... . . ... . ....... 428 493 
Ma bnomen- A. J . Powers ..... 55 77 
l\l a ltlhall- Duane W. Tllrnwall. ........... lS I 250 
Martin- Art hllr T . Edmall . 3 18 3 • • 
Meeker-Ed . ... Jacobsen ..... . 223 272 

6 . ' i i ' M ille Lacs-J onn S. XYQu ill t . J r ........... 287 43 1 10 14 4 
i\ lorrison- Att ell P . Felix 3 1S 792 I 2 2 II 4 
:\Jower-Wall lil ce C. Sieh. 186 3.3 17 15 , 4 17 15 Murray-J . T . Schueller ..... 86 " 2 2 4 
KicoUet.-.-\ . L. ~ l cCon'· ille ........ ...... . ....... 97 487 I·· I ., 
Xobl~-Raylnond E. Mork ... . . ... . ................ 139 322 I I 10 
Korman- O. E . Austinson ... ... .... 

· N~;':hou;e. 
96 1. 9 

OlmSled- Tholll h J . Scanlon- Frank G. 9 .. 'S< 17 18 3 36 .9 
Ollcr T a il-Owen V. Thompson. ............. . . . .... . . . 210 380 7 I 39 30 Penninaton- L. W. Rulien--••. 

. iS4 ' Pine-Ceorge E . Sausen .... . .. .......... 24' 2 PipetlIOne-J . H. i\·la nion--••. ............ . . 
3 Polk- F. H. Stadll ,'old . . .......... 49 68 2 2 I 14 

Pope-Wm. i'l lcrrill ..... . ...... . ... 11 3 103 I I . 2- ' ~::rr:~C:::/ E~~~~I~i,t~~ : J',:.;,- 1,889 2.666 '" 65 4 II 12 ..... ... .. . .. 264' 19. 5 I ..... 2 
Red wood- T hOll!. F . Reed .... 24 6 I I • 13 
Ren"iI!e-HuS8CIl L. FrlUec . . ..... .. ... . 80 132 I 4 .. 2' 6 7 
Rice-Urba n ,I. Stei ma nn . ........... 479 572 I . 25 4 30 II 
Rock-Mort B. Skc\\"~. 107 197 
ROllcall- Bert Ha nson ........ 103 133 .. 46' St . Louis-Thoma! J . Xlly lor . .......... 400 51 8 2:i II 24 Seolt-M . ./ . Daly ......... . . ..... 227 3 19 2 18 3 4 
Sherburne-Howard S. Wakefi eld . 145 214 5 8 2 2 I Sibley-R. G. Willia mson 198 204 2 3 2 8 27 Stearl\lj- Da\, id T . 5hll.)'*-.... ' " 43;- i;oo Sicele-B¥on J . CIl8e~' ..... 12 • • I 5 14 
Ste\,erut- h0 1ll 1l! J . St a hler . 199 155 3 3 1 3 , 10 
Swift-Roy W. Holmquist. ..... . . . ........... '" ,. . 2 , 2 7 , 
T odd- Fran k L. Kinjl: ..... ............ 140 17' 2 3 I 2 
Tra\'eM!e-Earl E . Huber ....... . ..... . . 

H~a'ly··: :· . 
86 107 

"3' 
2 7 Wabll!ha- Roberl R . Du nltl p-- ~ l lIrti n J. 227 7 

Wadena-Clla rle. W. Kenned) ............. 164 221 
Waseea- Einer C. h ·ersen ..... ... ....... 157 195 2 10 .. .. ·S· 3 5 Waahio&ton- Wm. T . J oh n.son . •• 3 731 5 2 , 28 28 
Watonwan- Pao l \ '. J.ling .. 186 228 .. . .. j . .. ... ... . 
Wilkin- H. X. Nelson ........ 348 250 I ..... 5" I I 4 
Winona- \\' . Kenneth Xill8en . ..... . .... 4,692 4,054 I . 10 • 10 19 
Wright - Walter S. J ohnson ......... 303 238 10 2 I 7 3 
Yello,,' Medici ne-Robert. M. Baker. ....... ... 38 42 2 2 

T otala . ..... ........ 26, 166 30,340 .94 667 76 131 579 665 

..... " No r~ IJOrt recel\'ed (or 195!. · · No report reeell'ed for 1952. CD 



TABLE NO.1 
T:\B UL:\TI:::D ST:\T£~IEXT OF C Rnll x,\ 1 C:\SES ,\S REPORTED BY COljXTY ,\TTOH:"I'E YS FOR 1951 ,\XD 1952 

DISTR rCT - ,\J UX IC IPA L-JUSTl C "~ cou lns 

XATl"RF. OF .. \ CC L1SATIOX 
__ P_"_"_d_'_d, G_"_;'_'_Y __ 1 ___ Fo_,_m_d, G_·,_,_ilt_,_. __ 1 __ Ae~-_-----;:::---

---::-c----,----,---c-::----::::-,"':----,--i---' 9_,_, __ ,1, __ ,_,,_,_,_+ _,_9_,_, __ 1 __ ,_9_'_' _ 1 1115\ I 1952 1951 ! 1952 

I. C rim es Against the I'erson (CII, 6 19) I I , :'ol u rder- Is t degree. .. ... " I' , . 
2nd degree . I 
3rd d{'lf ree . . . . . . 3 .. . 

, 
3 , , , 
3 

55 

:'o l amdau,.-:hter- Is t de~ree . 0' 6 
2nd del!ree. . . . • . ,. . . •. . .... i I 4 

AS!!DUIt- I!J t deJ!:ree . .... . ...... . . ... .... . ... ...... Hi 24 I 
2nd degree . 4 i 46 
3r.l degree . 377 336 

Hobbery- ls l, dCJ!;ree . 52 55 
2nd degree. .... . . . . .. 19 10 
3rd degrec . 14 4 

Kidnnpinl[ . ] 2 
Slander ... ... . . ....... .:1 " 

II . Crimes Ajtainst Mo ra lity . etl;. (Cli. 6 17 ) 
(ft ) !!'ex Crime:!. Indeeem:y. e l ('. 

R n IJe. ....... .. .............. ...... . .. 4 5 
Ca rnal knowlf'dge- Fe lllllie under 10 .... 

Fe lll /i le 10 to 13 . 
Femsle 14 to J7 . 

ludc"Clil ftSSAult . . ....... .... . 
,'\dultery . . ........ .. . 
Abortion. . . ......... . . . .... . . . ......... . 
Bign rn~· .... ... ..... . ... .. ..•.•. . .•. . . •. 
Fornicat ion . 
Incest 
Sodol)))" . .. . . . . . . 
Il ouse of ill fame ... . 
Indecent e"posu re .. 
AbdU(:Iion. 
;\lisc . ............ . . . 

(b) Crimes against Ch ildren . etc. 
Pttternity. illegitimate child (CII . 257). ..... . 
AIlt!conding to evade I)aternity proceedinj!."8. 
Abandonment. wife or child .. 
Xon-support . wife or ('h ild . 
~eglect or minor .... . . . . . ........ . 
Contributing .to minor 'II de linquency . 
Cruelty to clnld ... ...... ... .. .... . 

, 
3 8 

58 6u 
43 40 
10 " 8 , 
2 G 
5 3 , , 

21 15 

22 . 32 ' , , 
56 5j 

187 232 , 
99 101 

231 229 

27 25 
1 2 

:::1 

. .... ' . .1. 
• 4 , 

3 , 
8 
9 

.'>3 
G , , 

, 
4 : : : I: :.' 3 

25 , 
n 5 

39 2 1 

5 2 
. . 1. . . 

, 
• 27 , , , , , 

I 

I 

, .I: 
11 
02 

i I: 

, 
10 
62 , 

, 

3 

", 
.. .. 1 .......... 1 ... ....... 
. ..... ........ . 

, , 

23 

" 57 , 
25 

· ··· 1· 
' ..... ,. . 

9 
3 

I ;') 

I " , 



Child labor In\\' violat ions . . . . . . . . . . . . 6 " 
, . ... ..... . 

:\Jiscellaneollll ................ . . .. ...... I 
, . ..... .... (e ) :'\ Iiscella neolill Crime/! alfainst :\Iorlllil )". NC. 

Public dance lawl:!. violatiOIlS ... . ... . . ... . 7 ... " 6' GllmbliIl Jt nnd lotler)' lawl!. \·iolations . 24 I . 2 

III. Crimes Agai n 5t Properly (Ch 620-622) 
.-\rson- Is t. degree ................. . .. . . ....... .. 2nd degree ... 
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AGRICUL TURE 
1 
MOS(luitocs-An y municipa lity may 8 \'ail it.",cl f of the ntos(luilo abat ement 

law-M. S. 1949, Seclions 18.31 to 18.43. 

F a cts 

"The City of Glenwood is a city of the f OU I"th class operati ng under 
a home r ule cha r ter which is s ilent on t he matter of mosq ui t.o controL" 

Ques tion 

"May the City of Glenwood appropriate and expend public funds 
for the purpose of applying liquid spray for lhe control at' eradication of 
mosquitoes t hroughout the City a lthough mosquitoes arc not so numer­
ous a s to be considered a menace to the health of the inhabitants?" 

A ns wer 

The City of Glenwood, although not authorized by charter to expend 
funds for the eradication of mosquitoes, may proceed unde r the provis ions 
of the mosquito abatement law, M. S, 1949, Sections 18.31 to 18.43, under 
which it may engage in a mosqu ito abatement progl'am and levy taxes a nd 
appropriate money f ol' t hat pur pose . 

2 

Glenwooli City Atto rney, 
A ug ust 18, 1952. 

IRVI NG M. FRISCH, 
Specia l Ass istan t At.Lol' ney General. 

923-P 

Trees-La nd ror ag ri cultural deve lopm ent. and l)u rJ)oses-Fores try-Horti­
culture-Pla nting nursery s t.oc k or ,'arioll s trees, and us ing growing 
trees for o rnamenta l purposes, g rowing frui t t rees a nd othe r trees com­
monl y used for shade trees or for la ndscaping s hould be cons trued to 
cons titu te use of la nd for agricultura l pu r poses within meaning of­
M. S. 1949, Section 282.031. 

Facts 

lOA prospective pUl'chase l' w ishes to acqui re p l'operty fol' the pur pose 
of ra isi ng nursery stock of various ki nds of t rees and a lso fo r the ra ising 
of holly t l'ees in which he w ould take holly fo r decora tion pur poses each 
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year leaving the trees standing . The nursery would include some various 
fruit trees as well a s Lombardy. Poplar, Maple and similar types of trees 
used in landscaping," 

Question 

Do t.he facts above quoted constitute "agricultural development" 01' 

"agricultural purposes" within the meaning of section 282.03 L ? 

Opinion 

Section 282.031 was enacted for the benefit of vetcraIH; of World War l 
und World War II . Such obviolls purpose of the enac tment I'cquil'cs, I believe, 
a liberal construction of its terms to catTy in to effect the legislative intent. 

In the Minnesota Labol' Rela tions Act, agricultural products arc defined 
to include bu t are Unot res tricted to, hOl' ticu ltul'a l, viticultural, dairy. live· 
stock, poultry, bee, and any farm products ." M.S. 1949, Section 179.01, Subd. 
13. In the Minnesota Coopcrative Marketing Act, the defin ition of "agri_ 
cultural products " incl udes hOl'ti cultural '" '" '" and other farm products . 
Section 22.02, Subd. 2. >II 

Such dictional"ies as Webs ler's New In ternational, Second Edition, Funk 
& 'VagnaWs Standal'd and New Century include horticul t ure in definition of 
agriculture. "'Agriculture' is indefinite word, including in broad sense, 
farming, horticulture, and fo res try, '" * '" unless rcstricted by context of 
s tatute in which used." Forsythe \'. Village of Cooksville, 190 N. E. 421. 
356 [11. 289. In De ' Veaver ,t. Jackson & Perkins Co .. 63 N. Y. S. 2d 593, it 
was held that agriculture included cultivation of a large lI'act of land for 
propagation and growth of roses , shrubs and other horticultural and flori­
cultural products. The Federal Internal Revenue Bureau has adopted a con­
s truction that agricultural work includes the growing of nursery s tock. 
S. S. T. 231. 

For reasons above s tated and upon the authorities herein cited, it is my 
opi nion that the clearing of la nd and plac ing it under cultivation and us ing 
the same for the purpose of rai sing nUJ"SCI'y s tock of various kinds, including 
fruit trees and variety of growth ref CITed to in above quoted statemen t of 
facts, should be cons idered as "agricultural deve lopment" and "agricullural 
purposes" within the meaning of M.S. 1949, Section 282.031. 

Hubbard County A ttol'ney. 
January 4, 1951. 

·SC!C opinion No. 97, Attorney Gcncnd'lI HMO r ~lIort. 

J. A. A. BURNQUlST, 
Attorney General. 

923-D 
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CONSERVATION 
!}ItAINAGE 

3 
Bridges-Culverts-COllstrudion-Mainlenancc-ReIl8irs-W here dOCH bur­

den ra ll ?-County road, town road!;:. pr ivate crossings O\'cr drainage 
ditches-M. S. 1949, Section 106.271. 

Facts 

A proceeding is pending for the establishment of a drainage dit.ch. I t i ~ 

proposed to be located largely within the boundaries of a county road. The 
attorney for the petitioners is of the opinion that t he county, as the owner 
of the road parallel to the proposed ditch, will have to pay for a bridge or 
culvert fo r each farm entrance from the road to the f81'm, for the reason 
that the bridge or culvert is required upon the highway in order to give 
access between the road and farms 

A town road in tersects the county road ut a right angle and before 
reaching the traveled portion of the county rand, it intersects the ditch. A 
bridge will be r equi red on the town road acl'OSS the ditch, the location of 
which is within the boundaries of the county road. Your statement does not 
50 state but I assume that the town road cr osses the county road and extends 
beyond the county road on the side the l'eof opposite the bridge. 

Question 

" Does the tOWIl road terminate at the outside limit or the cou nty 
road, or does the right-or-way of that lown road cross the county road, 
or who docs own the right-ai-way in that part of the road which is 
common to both highways "t" 

Opinion 

If t he county road is a state aid road, the county is vested with all the 
I'igh ts, title, casements and appurtenances therelo appertaining, held by, or 
vested in, the town, or dedicated to public use prior to the time such road was 
designated as a state aid road. M.S. 1949, 160.07. 

If the county road is not a state aid road, the easement therefor is owned 
by the pubHc. 

The easement in the town road is vested in the public. 

The county and the town hold their road easements for public purposes, 
subject to the paramount power of the legislature which created them. The 
town and the county are merely departments of the sta te, political subdivi ­
sions, created as convenient agencies fat' the exercise of governmental 
powers as may be entrusted to them. Monaghan v. Armatage, 218 Minn. 108, 
16 N. W. (2d) 241. Neither the county nor the town holds either easements 
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in a proprietary capacity but rather in a governmental capacity a s trustee 
for the people . And i t will be r emembered that the easemen ts are for high­
way purposes and nothing morc. The fec owner of the r cal esta te own s all 
other property in the land over which the highway passes . When a ditch is 
established damages inc ident thereto arc dete rmined. The viewers' report 
s hows the damages occulTing to roads, and the town 01' county, which is by 
law charged wi th the duty of keeping such road in repair, is awarded dam­
ages by reason of bridges 01' culve rts necessary to be built and maintained 
by the county or town as required by Section 106.271. See M.S. 1949, 106.151. 

SECOND PROBLEM 

Facts 

An exis ting di tch was constl'ucted since enactment of L, 1947, C, 143, 
now found in M.S, 1949, C. 106. About two-thirds of the ditch is loca ted 
within the boundaries of a county road and one-third is outside of such 
boundaries . Two town roads intersect the ditch. Entrances from the county 
road to adjoining farm s cross the di tch. Bridges and culverts were erected 
at s uch intersec tions . Such bridges and culverts have been damaged by 
flood wa ters. Repairs are needed, The towns claim that the bridges are 
located, for the most part, wi t hin t he boundaries of the county road and that 
it is the duty of the county to maintain the bridges. The county claims tha t 
the bridges are a part of the town road and that it is the duty of the town 
to main tain them. The county claims further in respect to the private cross­
ings to farm lands that the maintenance of such crossings is a burden on 
the ditch system. 

You comment that : 

uIn t he construction of modern ditches, t he cost of the bridges is 
generally the biggest single item, far exceeding the cost of the excnva­
tion . 1f a ditch s ix miles long is built through a townshi p, and the town­
ship has to construct bridges at each cross road, the cost to the town 
would be tremendous. It would come very close to use of public funds 
to benefit private property, as t hat ditch is built for the benefi t of 
private property and s till the town has to spend its own funds to build 
bridges over the ditch. If the other contention s hould be true, that the 
town also has to build a ll of the cross ings from fa rms teads because of 
the fact that the crossings are made necessary by the construction of 
t he ditch and the ditch is on the righ t-of-way of the town road which 
parallels it, then of course the cos t would be entirely out of rea son as 
far as the town is concerned." 

Questions 

Does the burden of expense for repair of bridges and culverts on such 
town roads l'est upon the county , the town, or upon the ditch sys tem? 

Does the expense of repair of the bridges 01' culvel'ts on farm cl'ossings 
l'e~t upon the county. the town, 0 1' the owners of the farm s served by the 
cross ings ? 
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Opinion 

The duties and obligations of public corporations to maintain bridges 
a nd culver ts arc specified in M.S. 1949, 106.271, Paragraph 4. This section 
requires t.hat t.he county board shall main lain us a part of the ditch the 
private bddgcs and culve rts constructed a s .a part of the ditch system. Those 
private bridges and culverts not. constructed a s a part. of the ditch sys tem 
must be maintained by the owner of the adjacent land served thereby. Such 
owner was pres umably awarded damages thel'efo l' when the ditch was estab­
lished. M.S. 1949, 106.151. 

I agl'ee with you that whe re the bridge is bui lt on a tow n road and a 
necess ity fot' the bridge is occas ioned by the cons truction of a county ditch, 
that the viewers should award the town damages, occas ioned by the building 
of the bridge , The amount of damages would be the amount of money that 
the town was reasonably required to expend fol' the constl'uction of the 
bridge, Added to thi s , J consider should be s uch s um as would indemnify 
the town against the perpetual maintenance t.hereof , These two s ums added 
together cons t itu te t he damage sustained by the town because of the neces­
s ity of building- a b r idge over the ditch . 

I n M, g, 1949, 1 06,151~ which s pecifies t.he duties of the viewCl's, we read 
t he rules for assessing benefits and damages res ulting to the s tate, county 
and other munici pal co r'porations, Therei n is t.he language " 00 •• except 
that all be nefits and damages a ssessed and allowed fo r' bridges or culverts 
s hall be assessed and allowed to the state, county 01' other municipal corpo­
ration which is by law charged with the duty of const ructing and maint.aining 
s llch bridge 01' culvc r't a s required by Section 106,271." 

Section 106,271 states, in part: 

"On public highways, a ll bridges a nd culverts l'equ iL'cd by the con­
s truction and impl'ovement of any public open dit.ch, shall be cons tl'ucted 
and maintuined by the public au t hority chul'ged by lnw with the duty 
of keepi ng s uch highway in repair, except as hel'ci nufte l' in this section 
noted," 

The last quotation from the chapter of t.he law relating to public drain­
age ditches makes it quite plain and s pecific tha t the duty of constructing 
and main ta ining such bridges and c ulverts does not fa ll upon the admi nis­
tl'ative office rs cha rged with the construction of the ditch, but fa ll s upon the 
public authorit.y whose duty it is t.o cons t .'uct and maintain other bridges 
and c ulverts on the same I'oad, As I view thi s quoted language, it is largely 
a declaration of policy, Certain public office r's are charged with certa in 
duties in l'es pcct to roads and these duties include cons truction and mainte­
nance the l'eoC. Bridges are a part of the I'oad, Planning on the part of these 
officel's includes policy, On a certain type of I'oad , all bridges may be of the 
uniform width of 24 feet , 30 feet Ot' 36 f eet, depending upon what the author­
ity decides. This i::; fot' the road authority to decide, not fot' the ditch author­
ity , The maintenance of that bridge, a s we ll a s its construction, is within 
the duty of s uc h authority charged by law for the construction a nd mainte-
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nance thereof. So the last quo ted portion of the law sets at rest who shall 
have the determination of the type of bridge to be constructed and how it 
s hall be mainta ined. Nothing is sa id in that language that it shall be at the 
expense of the town, coun ty or state without the r ight of reimbursement. 
And that cannot he read into the law because it cannot necessarily be implied. 

If a county 01' town wer e compelled to build a bridge across a drainage 
ditch without the allowance of damages and t he drainage proceeding there­
for, it would be in effect requiring the road and bridge fund to contdhute t o 
the cos t of the construction of the ditch. In other words, it would be spend­
ing public money to aid in a project calculated to benefit privately owned 
lands. That is not the scheme of t.he ditch law. Tn Alden \'. County of Todd. 
140 Minn. '175, 167 N. W. 548, it was stated that the sta t.ute does not permit 
the county boa rd to establish a ditch unl ess, among other essentials , it is 
found that t he estimated bene fi ts to be derived from the construction of the 
sa id work are greater tha n the tota l costs, including damages awarded, and 
that such dnmages and benefits have been dul y awarded a nd assessed. No 
contdbutions arc int-ended to be made except in dil'ect proportion to benefits 
received. 

I t. is not wit.hin the d isnetion of the v iewers t.o om it to awanl damages. 
I t is t.heir plain duty to make such an a ward. 

Wilkin Cou nty A ttorney. 
I\'Yay 16,1952 and May 27, 1952. 

4 

CHARLES K HOUSTON, 
Assista nt Attorney Gencn,1. 

G42-A-12 

Bridges - HCIJairs - HcbuiJding bridge across drai nage ditch - obligation 
of lown t.o rebuild bridge I)n t.own road - obligation of beneficiaries of 
ditch proceedings to rebuild bridge-M. S. 106.471. 

Facts 

" Boon Lake Township lies in t he exll'eme nOI·theastel'n pUJ·t of 
Renvill e County. Join ing it on the east is West Lyn n Township in 
McLeod County, Between the two towns hips is a township road running 
in a northe rly and southel'ly direction. 

"The south five miles of th is six mil e road was laid out on October 
23, 1894 and the north one llIi le was laid out a nd es tablished May 27, ] 907, 

"On Aug llst 2, 1904, an ol'tie r was made cstabli !:i hing Judic ial Di u· h 
No, 1 of Renvill e and McLeod counties . Thi s di tc h and its lateral s trans­
ve rsed the eastcrn PUl't of Boon Lake Township. The main branch of 
the sys te m c rossed over into W est Ly nn Township at a point t.wo miles 
south of the north e nd of the six mile road in question. 
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"On November 29, 1907, these two townships entered into a written 
agreement, which appears on the records of both towns hips, relative to 
the assignment and maintenance of this six miles of township road 
separating the two townships. This agreement, after assigning the 
south three miles to West Lynn Township. and the north three miles to 
Boon Lake Township. provided that the south three miles was 'to be 
opened and kept in repair' by West Lynn Township. and the north three 
miles was 'to be opened and kept in repair' by Boon Lake Township. 
The agreement is very brief and contains nothing more which would be 
material here. 

" This drainage system crossed that portion of the road which was 
assigned to Boon Lake Township, 'to be opened and kept in repair: under 
the maintenance and repair agreement entered into by and between the 
two townships on November 29, 1907. 

"When the d]'ainage system was first establi shed, a wooden bridge 
was constructed over the ditch at the point where it crosses the road in 
Question. This bridge has long since deteriorated and had to be taken 
out. In its place two steel culverts , with the combined capacity o.f less 
than the original bridge, were installed. The recol'ds of the original 
ditch proceeding do not indicate which of the two townships was l'e­
quired to construct the original bridge. The Viewers Report clearly 
indicates that neither damages nor benefits were assessed for or against 
either of the two townships. The records of Boon Lake Township fail 
to disclose whether that township participated in the cost of the con­
s truction of the original wooden bridge. 

IlJudicial Ditch No.1 is now being repaired under Section 106.471. 
The repair proceeding is regular and in order. The two culverts installed 
across the road in question, after the first wooden bridge rotted away, 
are much smaller in capacity than the old bridge and, in the repair job, 
must be removed, and a new bridge or culvert of the same capacity as 
the first bridge constructed 01' installed. A culvert can be installed Jlt 
less than one-half of the cost of a new bridge. The new culvert, so the 
engineer informs me, will have the same capacity as the original bridge. 
It \ViII be no smaller and no larger so far as its capacity is concerned, 
although it will be of a different form and shape than the original 
wooden bridge, as you will understand." 

Question 

HUpon the facts herein s tated, which of the two townships, Boon 
Lake or West Lynn, must bear the expense of installing this culvert in 
the ditch across this road in the ditch repair proceedings ?" 

Opinion 

The order establishing the ditch was made in Augus t, 1904, and the law 
then in force applied. Such law did not, as now [M. S. A. 106.471, s ubd. 
l(b)]. p,ovide that 
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14 After construction, all highway bridges and culverts on any ditch 
system hereafter established shall be maintained by the municipality 
or public authority charged with the duty of maintaining the same as 
se t forth in section 106.271. •• • " 

The duty to build and maintain a bridge depends on what was done in 
the drainage proceeding. If in 1904, the ditch plans and specifications and 

the order establishing the ditch show that the bridge in question was a part 
of the project and the cost of the building thereof was a part of the cost of 
construction of the ditch, then neither of the towns involved built the bridge 
and the bridge being a part of the drainage project, it should be forever 
maintained at the expense of the drainage system. 

It is observed that although the road was laid out in 1894, the ditch was 
established in 1904 and it was in 1907 that the two towns made the contract 
separating their respective duties of maintenance on the road. When the 
ditch was established, the two towns were jointly Jiable (or maintenance of 
the road. The bridge was made necessary on the road only by reason of 
construction of the ditch. The two towns then being jointly liable for the 
construction and maintenance of the road, both towns were damaged by 
reason of the construction of the ditch because of the expense of construction 
and maintenance thereof. We must assume that thi s item of damage was 
considered in the ditch proceedings. But, on the other hand, the road may 
have benefited by reason of the drainage. Benefits may have off·set the 
damages and it may have been so determined in the drainage proceedings. 
If so, and if the bridge was not specified as a part of the drainage proceed­
ings, it is my opinion that the duty to build and maintain the bridge was a 
bur:den imposed upon the two towns. See Town of Ligbon v. Counties of 
Yellow Medicine et a!.. 142 Minn. 299, 172 N. W. 125. 

For lack of fact~, I am unable to give a better statement of the law. 

From the foregoing you will see that I am unable to categorically answer 
your question and I am unable to say that either town is liable for the cost 
of building the bridge now proposed. It may be that under the plans and 
specifications in the di tch proceeding and the engineer's report which, un­
doubtedly, was adopted by the court when the ditch was established, the 
building of the bridge is the obligation undertaken by those benefited by the 
construction of the ditch and that it must be accomplished through the ditch 
proceedings . 

Within t he City of Minneapolis, Lake Calhoun and Lake of the Isles are 
situated. The city determined to construct a canal between the two lakes. 
This was part of the city park system. The canal in tersected the right of 
way of the Chicago, M. and St. P. Ry. Co. This necessitated the building of 
a bridge to carry the tracks over the canal. Our court held in C. M. and SL P. 
Ry. Co. v. City of Minneapolis , 115 Minn. 460, 183 N. W. 169, that the duty 
of the railroad company was the same as it would have been if this had been 
a natul'al waterway. It held that the railroad company had the uncompen­
sated duty of providing the bridge. The basis of the rule is the s uperior 
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natu)'e of the public r ight inhcl'cnt in the rese rved or police power of the 
s late. A railroad, though cons tructed firs t in lime, is cons tl' lIcted s ubject. to 
the implied right of the s tate to layout and open new highways cross ing its 
right of way. The raih'oad company has the du l y in the use of its tl'acks to 
make necessary and rea sonable r eadjustment a s will pe rmit the exercise of 
the superior public right. 

The Minneapolis case c iles Chicago v. Luddingl.on (Ind.) , 91 N. E. 939, 
which held that the rule applicable to highways is al so applicable to public 
ditches es tabli shed across the right of way of a railway company and that 
compensation need not be made to the railway company to covel' the cost of 
a bridge made necessary to carry its t racks ove r the ditch. 

It also cites Chicago. B. & 'l. n. Co. v. Board of SUllcrvisors (8th Cir­
cuit), 182 Fed. 291, 31 L. R. A. (N. S.) 1117, in which it is held : 

"In proceedings to condemn right of way for a public drainage 
ditch across a railroad the company is not entitled to be awarded as 
damages thc expense of building a new bridge over the ditch, but its 
damages are confined to the value of the easement across its right of 
way. regardless of whether 01' not the ditch follows a natural water­
course ove l' its right of way." 

The decision in the Minneapolis case was affirmed by the United States 
Supreme Court in 232 U. S. 430, 58 L. Ed. 671, 34 Sup. Ct. 400. 

The duty of a railroad company to construct bridges at its own expense 
OVCI' public drainage ditches is treated in the note to Chiugo. B. & Q. R. Co. 
v. Appanoose County, 31 L. R. A. (N. S.) 1117. 

In reading Section ]06.271 of thi s draina.src aci, we note that the first 
sentence reads : 

"The auditor 01' clerk shall notify the s tate and each municipality, 
railroad company, 0 1' other l'ol'pol'ation to construct any bridge 01' culvert 
required upon its road 01' right of way. with in a r ea sonable time named 
in the notice." 

Thus , this language puts municipalities in the same class as railroad 
companies in respect to the not ice. 

The foll owing paragraph of the section provides that if the work is not 
done within the time limited, the board or court may orde r it built as a part 
of the construction of the system and the cos t shall be deducted f l'om dam­
ages allowed the cOl'poration 01' collected from it , as in the ca se of assess­
ment of benefits, that is, by civil action. 

Then follows the provis ion that: 

"On public highways , all bridges and culverts required by the con­
struction and improvement of any public open ditch, s hall be l'onstl'lIcted 
and maintained by the public authority chal'~ed by law with the duty of 
keeping s uch highway in repail', except as hC I'e inufle l' in thi s section 
noted." 
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Now tha t we have seen what the courts requil'c of J'ailroad companies 
in the matter of bridges, the question follows whcthCl' the courts would apply 
the same rule to a lawn or munic ipality havin~ the burden of building and 
maintaining roads. 

It seems 10 me that. thi s is in a twilight. zone si nce lowns nl'c entitled 
to damages under the ditch law where damages arc s ustained. 

5 

This opinion relates to repairs, not improvements. 

Renville County Attol'ney. 
Muy 15, IU52. 

CHARLES E. HOUSTON, 
Assistant Attorney Gencral. 

G42-A-1 2 

Fu nds-Disposition-No s tatutory provis ion exis ts for dis position of money 
remaining in ditch fund of abandoned ditch-F unds derived from assess· 
menls or proceeds from bond iss ues cons titute t rus t funds-Clearwate r 
County ,·. Peefer, 236 Fed. 183-M. S. 10G.341-106.37 I, 106.381, 106.391 , 
106.411, 106.421, 106.471 subd. 6, IOG.661. 

Question 

What is to be done with funds in the county tl'casu .'y which remain in 
a ditch fund after abandonment of the ditch? 

Opinion 

We are not advised as to the proceedings which resu lted in the abandon­
ment of the ditch, nor a l'e we advised as to the source of the unexpended 
balance in the ditch fund to the credit of the abandoned ditch. We have not 
been advised as to whether all ditch liens have been paid and satis fied, nOr 
are we advised as to whether there remain outstanding any unpaid ditch 
bonds. 

Money which accrues to a ditch fund or funds is derived from either 
assessments or the proceeds from the sale of bonds, M. S. A" Sections 
106.341, 106.371, 106.381, '106.411, 106.421, and 106.471. 

The county auditor is required by Section 106.371 to keep a ditch lien 
record in each ditch proceeding s howing the amount of the lien remaining 
unpaid from time to time against the particular tract of land assessed. When 
s uch lien has been paid the audi tor is required under Section 106.391 to issue 
a proper certificate of such payment. 

After the ditch lien has been recorded in the manner as provided by 
Section 106.341, t he respective county board is autho l'izcd to issue bonds, 
which bonds shull pledge the full faith, credit and resoul'ces of the county 

• 
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for the payme nt of the ' principal and inte res t thereof. Section 10G.4 11. 
Funding bonds may be issned unde r Scc tion 106A2 1 which, when issuC'd, are 
general obligations of the county. 

Bonds nluy al so be issuctl and the proceeds de rived the refrom used for 
the re pair of ditches . celion lOti.471. Subd. G of th is section author izes 
t he el'cation of a fund to be used exclus ively for ditch ,'cpai r s. 

Upon compliance witl~ th e proceuul'c prescribed by Section 106.661 , a 
ditch may be abandoned. No s tatutory provis ion is mude for the dispos ition 
of a ny unexpended balance to the credit of a particular ditch upo n abandon­
ment thereof. Money I'cmaining to the credit of any ditch fu nd constitutes 
a t r us t fund which must be used fOl' the purposes for which it was acq ui red, 
T he legislatu re has not pl'ovided fo r the dis position of any unexpended 
balance remaining to the credit of a pal,ticular ditch fund upon abandonment 
thereof. This is a propel' mat.ter for the cons ideration of the leg is lature. 

As bearing on the character and nature of a ditch fund see Clear water 
Count y \'. PeeCer, 236 Fed, 183, 

6 

Mowe l' County At.torney . 
.J uly 22, 1952, 

VICTOR J . MI CHAELSON, 
Special Assistant A Horney Cencl'a!. 

Outlct-Sewer- La w does not contemlJIate use of dra in age ditches for dis ­
posal of industri a l wus t.e direct f ro m the indus try but the law contem-
1)la tes use by munici palities of dra inage ditches ns sewer outlet.-Rights 
o f lund owner-M, S, 194D, 106,561. 

Fads 

OlIn the pel'iod of 1919-1922, Judicial Ditch No.4 was constr ucted 
in Lac qui Parle Cou nty, Minnesotn. This ditch is entirely within · this 
one county, Much of this ditch runs pal'nllel to the Minneapol is and 
St. Louis Railway and its dght o[ way. This ,J udicial Ditch No.4 goes 
thl'ough the City of Dawson, Minnesota. in Lac qui Par le County. 

"At the present time, cons truction is being started in the City of 
Dawson, Minnesota, on Minneapolis and St, Louis Railway right of way 
property, of a large cooperative soy bean mill. The land on which this 
soy bean mill is being cons tructed is leased from the Minneapolis and 
St. Louis Railway. The location of the soy bean mill is approximately 
150 feet from J udicial Ditch No, 4, which is a til ed ditch. The attorney 
for the soy bean cooperative has petitioned the county board of Lac qui 
Parle County, Minnesota, for permi ssion to di~pose of the water from 
t he mi ll by a ti le leading into Judicial Ditch No, 4. T he pe tition states 
that 30.000 gallons of well water will be discharged into Judicial Ditch 
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No.4 every twenty-foul' houl' period. This water is well water that will 
be used for cooling e xt.raction condensers and all the waters will he 
discharged without deleterious impurities or sediments. From what the 
auditor can determine from the ol"iginal file in connection with this ditch 
and from the approximate location of the proposed soy bean mill, the 
Minneapolis and St. Louis Railway, back about 1922, paid approximately 
$240,00 for benefits to that. pal,tieular part of the rai lroad right of way 
property, then unimproved, on which the soy bean mill will now be built." 

Questions 

1. " Is section 106.501 of Minnesota Statutes Annotated (Laws 1947. 
c . 143, sec. 50) applicable to this situation of drainage from an indus­
trial plant into Judicial Ditch No. 4 1" 

2. "Does the fact that the Minneapolis and St. Louis Railway paid 
a small amount for benefits to thi s particular property where the soy 
bean mill will be located pe "mit the soy bean mill, a s lessee of th is land 
f .'om the railway, to drain its di s posal water, amounting to 30,000 gallons 
each day, int.o Judicial Ditch No, 4 without paying an additional a sses s­
ment?" 

O pinio n 

1 answer both questions in the negative. 
Section 106.501 is not applicable because thi s is not a proceeding to 

improve the drainage system. 

This drainage ditch was establi s hed in the period 1919-1922. The drain­
age proceeding mu st have been initiated under a petition provided in G, S . 
1923, Sec. 6718. Thi s provision is that which is described in L. 1905, C. 230, 
;:)ec. 27. Reading that sec tion, we are referred to Section 3 of the same chap­
ter. The purpose of the di tc h must have been to provide a public benefit or 
promote the public health. 

At the hearing thereon, as required by C. 230, Sec. 32, G. S. 1923, Sec. 
6721, the court, before the ditch was es tabli shed, must have found, among 
other things, that the proposed ' ditch would be of public utility or promote 
the public health. 

When the viewe rs de te rm ined the benefits and damages to lands (G. S. 
1923, Sec. 6681) , they cons ide red the be nefits and damages to each t racl, the 
n umber of ac res in each tt"act bene fited or damaged, and the amoun t that 
each trac t would be be nefited 0 1" damaged by the construc tion of the ditch. 
In respect to the l'Uilroad, they dete rmined the benefits "that the road bed 
...... will be made be tte r by the cons tt'uction of s uch ditch." No determi­
nation was made on account oj be nefi ts to the railroad company by reason 
of the cons tt"uction of an indus trial plant 0 11 its right of way and furni shing 
a means of di sposing of indus trial was te . So, it appears that no assessment 
has been imposed or paid in a nticipation of the use now intended. 
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The use contemplated is in the nature of sewage dis posal. T his is an 
operation authorized by law relating to municipal corporations. The city 
of Dawson, under its charter, Chapter 5, parag raph 65th, "may also provide 
for t.he laying out and construction of a general sys tem of sewerage within 
said city · • • . " Chaplcl' 8 , Sec. 8, provides that the city council Olay per­
mit. any pe rson to lay private sewers in s treets or alleys provided the same 
a rc connected with the public sewers of the city and conform to regulations . 

1\L S. 1949, 106.561 e nables t he county board, in euse of a public drainage 
sys tem lying wholly within one county, to grant to a municipality upon its 
petition t he right to di scharge its. sewage into a drainage ditch as an outlet 
under certain s pecified conditions , T he order granting such right is upon 
terms there provided, 

So, it will be seen that the re is a method by which the desired end s tated 
in you r lette" may be accomplished but not in the manner therein outlined , 
It appears to me that the operators of the mill should pet ition t he city council 
for a dra in to be connected with the city sewage system of the city. The city 
cou ncil may apply to the county boanl in the manne r here inbefore mentioned 
for pe rmiss ion to connect to the city sewage sys tem with the drainage dit<!h 
but the re will be no dil'ect dea1ing be tween the county board and the pro­
prietors of the mill. 

Dl'ainagc ditches arc contemplated to drain surface water s but there is 
s pec ific authority for municipalities under certain procedure to make use 
t hereof. 
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Lac qui Parle County At torney, 
March 20, 1951. 

CHARLES E . HOUSTON, 
Ass is tant Attorney General. 

602 

Pet ition-Signe rs-Sulficiency of petit ion for d r a in;lge di tch-Munici pa li ty 
owning nn easeme nt over which a IHl blic hig hway is laid a nd t he s late 
as ow ne r of .\0 easement over which It t r unk highway is laid mus t be 
counted as owners in determ ining whet her petition is signed by 51 % of 
owners of la nd described in petition. 

t-tucsl.ion 

Maya tlrainaJ.{e pdition be s igned by lI\I;! authoril.etl re presentative of 
any municipal corporation OJ' the com miss ioner of highways , where the only 
owner s hip involved in the land is a I'ight of way 01' ea sement for a public 
J'oad for highway purposes ? 
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Opinion 

M. S. 1049, 106.031, Subd. 1 specifies in t he second sentence: U. (l • Such petition shall be signed by not Jess thnn a majority of t he 
resident owners of the land described in the petition or by the owners 
of at least 51 per cent of the area of such land." 

The answer to your question turns on the meaning of the word Howner," 
In substance, the question is whether the owner of an easement is the owner 
of land within the meaning of this section. 

An easement is property. a liberty. privilege, 01' advantage, in land, 
without profit, ex isting distinct from an ownership of the soil. It is an inter­
est in real estate. Warner v. Roge rs, 23 Minn. 34; Minneapolis-Western Ry. 
Co. v. Minneapolis and 81. L. Uy. Co., 58 Minn. 128, 59 N, W. 983j Del is ha v. 
M., 8t. P., R. and D. E lec. T raction Co., 110 Minn. 518, 126 N. W. 276j Burn­
Quist v. Cook, 220 Minn. 48, 19 N, w, (2d) 394. I t can be conveyed only by 
deed. 

An owner has been defined as "A penon in whom one or mOl'e interests 
are vested." Restatement, Property, Section lOa; 30 W, & P. 606. 

" A proper drainage act is justifiable as an exercise of the police 
power, the power of eminent domain, and the taxing power." Dunnell's 
Dig., Section 2919, 

Since this power rests in part in eminent domain, it seems proper to 
consider the law relating to eminent domain. In the statute relating thereto, 
"The word 'owner' extends to all persons interes ted in such property a s 
proprietors, tenants, encumbrancers, or otherwise." 1\1. S. 1949, 117.02, 
s ubd. 3. A municipal corporation having an easement in land for highway 
purposes is thus interested therein. The state, represented in highway mat­
ters by the commissioner of highways, is interested in easements on land 
held fot' trunk highway purposes. Thus an easement for a gas pipe line is 
"property" within the meaning of the constitution and the public drainage 
laws of thi s s tate . In re Petit.ion of Dreosch. 233 Minn. 274, 47 N. W. (2d) 
106. In the same case, the CO Ul·t says on page 282 (quoting from Panh and le 
Enstern Pipe Line Co. \'. State Highway Comm., 294 U. S. 613, 55 S. Ct. 56a, 

..... 'A private right of way is an easemen t and is land . ••• '" 

It appears to follow that the owner of an easement is the owner of land 
or a landowner. 

It is my opinion that the authorized representative of a municipal COl' ­

pOl·ation, which corporation has an easement in land for a public highway, 
is a qualified signer of a petition under M. S. ]949, ]06.031, and the munici· 
pality must be counted as an owner when determining whether 51 % of the 
area of t he land described in the petition have signed the same. It is further 
my opinion that the state is the owner within the meaning of t his section 
of land described in such petition, when it has an easement upon which is 
laid a trunk highway. When the commiss ioner of highways signs such 
petition, the state should be counted as an owner in determining whether 
the petition has been s igned by the owners of at least 51 % of the area of the 
land described in the petition. 
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It is my aplllIon that the words "or by the owners of at least 51 per 
cen t of the area of s tich land" m eans t.hat s uch petition must be s ig ned by 
a ll of the owners of at least 51 p C I' cent of the arca of s uch land. So in 
addition to the owner of the casemen t. it is required t.hat the owner of the 
underlyi ng fee interest mus t s ign. 

8 

Renville Connty Atto l"ney. 
May 15, 1952. 

CHARLES E. HOUSTON, 
Assistant. Attorney General. 

G02-i 

Hepair- Bids and Contracts-Only one bid s Ubmitted- Compe titive bids­
Coun ty boa rd may le t con t ract fo r re pair of ditch in\'olving work, labor 
a nd mate ri a ls. unde r M. S . 1949. Sec tion 106.47 1, su bd. 4 ( b ) . and Sec· 
ti on 106.23 1 whe re o nl y one bid is s ubmi tted notwithstanding prov is ions 

o f M. S. 1949. Section 471.34. 

F ac ts 

A proceeding for the repair of a county ditch in your cou nty has been 
institu ted under M. S. 1949, Sect ion 106.471. The ditch to be repaired is an 
open ditch and the repair of the same requir'cs conside rable wor k and labor 
and a nominal amount of mate r·ials. Bids fo r the r'cpair have been taken 
nnd one bid has been }'cce ived in the sum of $20,616,00, You ask t he 

Ques tion 

Hln a contract for repair of a CO\lnt)' ditch where only one bid hus 
oecn ,'cce ived, is t he COllnty Board authori zed to let the contruct?" 

O pinion 

M. S, 1949, Section 106.471, subd, 2(b), requires t hat, whe re the esti­
mated cost of the I'epairs to a ditch is $1,000 o r' more, the work must be done 
by le tting a contl'ac t after adve rti sing for bids therefor'. By subd. 4 (b) of 
said Section 106,471, a contract for the repair of a ditch is le t in the same 
manner as p rovided for ol'iginal ditc h cons truction. See M. S. 1949, Sec tion 
106.231. 

The s tatutory p,'OVISlons relating to the letting of a contract f or the 
repair of a ditch contemplate competitive bids. However, there is no require­
ment therein (106.231) precluding acceptance of a single bid s ubmitted in 
res ponse to the adver ti sement required by t hat statute; nor is t here any­
thing in M, S. 1949, Section 471.34, which pl'events youI' county board f r om 
accepting the s ingle bid. Section 471.34 rcads in part : 
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"When any county ••• in this state ca lls for bids for the pur­
chase of any supplies or equipment, no bid submitted shall be accepted 
unless competitive bids have al so been s ubmitted." 

This quoted s tatutory provis ion was constJ'ued in Otter Tail Power Co. v. 
Village of E lbow Lake, 234 Minn. 419, 49 N. W. (2d) 197, as follows : 

I'We believe the proper construction of Section 471.34 is that it 
covers only contracts for t he purchase of s upplies and equipment and 
does not cove r contracts for work or se rvices or contracts for the pur­
chase of equipment and supplies which include also the furnishing of 
work and labor in connection with the installation thereof." 

If the proposed ditch rcpair and the estimated cost thereof is authorized 
by the applicable provis ions of M. S. 1949, C. 106, and the county board has 
determined that the one bid submitted substantially complies with the adver­
tisement for bids and the plans and s pecifications, that the bid is fair and 
reasonable and that the bidder is a "respons ible bidder," the county board 
may accept the bid l'cfcned to in your letter, notwithstanding that it is the 
only bid s ubmitted in res ponse to the advertisement for bids. 
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Steele County Attorney . 
August 1, 1952. 

J OSEPH J. BR IGHT. 
Ass istant Attorney Gene ral. 

602-J 
707-A-l 

Uepairs-Cost-Tax Lien-Cent'ral taxpayers are not liable for expense in 
the repair of di tches-Drainage proceedings are statutory-Tax liens 
existing at time of tax forfeiture against forfeited lands are cancelled 
upon forfeiture--M. S. 1945, 106.19; 106.485, subd. 1. 

Facts 

In February, 1!l45, a pe tition for the repair of State Di tch No. 91 was 
fil ed with the clerk of the di s trict court of Roseau County. In May, 1946, an 
amended pe tition in the same matter was filed. In August, 1946, an order 
for the repair was fil ed with the clerk of the dis tl'ict court. In July, 1947, a 
payment was made to the contractor. In November, 1947, a certi ficate of 
acceptance and final approval by the district court and the engineer was 
filed in the office of the clerk of the distri ct COtlrt. 

A lien on the lands s ubject thereto was filed and recorded to pay the 
cost of the repail' in the s um of $36,863.09. Such lien was payable in three 
installments with the taxes fOI ' the yea l's 1947, 1948 and 1949. 

When the work of l'epail' was completed, there was no credit to this 
ditch of funds s ufficient to pay s uch cost. County warrants were issued (I 
presume drawn on the general revenue fund) and delivered to banks and 
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s uch banks paid the county a sum. of money equivalent to t he face of such 
warrants. One of such warrants is sti ll outstanding in the sum of $5,000. 
rn addition the l'cto , warrants were issued (I I,,'esume also drawn on t he 
general r eve nue fund of the county) in the princi l>al sum of $800 for the 
payment of in terest on the pt' incipal warran ts aforesaid . You do not s tate 
under what statutor y authority it is claimed that such wanants were issued. 

Such cos t of repa h- will be co llected by the cou nty onl y as taxes are paid 
against t he lands involved in the assessments and represented by the liens 
aforesaid. A large part of the lands against which such assessments were 
imposed is lax forfe ited. So long as such lands arc held by the state in 
purs uance of s uc h tax forfeiture, such assessments will not be paid under 
authority of present law. You stale that the re is a very remote chance that 
t he re will ever be sufficien t funds to the credit of this ditch to pay the 
warrants. 

Question 

Can the deficit be made up out of general funds of the county a nd , if not, 
in what other manne r can it be done? 

Opinion 

Dl'8 inuge proceeding:s are ent irely s tatutory. At the time that this 
di tch was repaired, the law in force applicable thereto was found in M. S. 
1945, C. 106. The county board was bound to comply strictly with the pro· 
cedure outlined by statute. Anyth ing that it did, not warranted by statute, 
is void . Teiche rt y . County of Chippewa. 225 Minn. 406, 31 N. W. (2d) 11. 

M. S. 1945, 106.19, mude the state lands assessable for benefits by reason 
of the construc tion of a drainage ditch. M. S. 1945,106.485, s ubd. 1, provides 
that in such a repair proceeding, "To raise the necessary money to reim· 
burse the genera l revenue fund, the county board is hereby authorized to 
apportion and a ssess the cos t of the repairs pro rata upon all lands . corpo· 
rations and municipalities which have participated in the total benefits as 
theretofore determined." The words Has theretofore determined" refer to 
t he determination of benefits a t the time of construction of the ditch. So, for 
thi s repair therc was authority to a ssess lands which then were or now are 
tax forfe ited. 

Y OU I' question appcars to be a practical one as to how the assessments 
against lax forfeited land wil l be collec ted and money realized therefrom 
to reimburse the general revenue fund. Such assessment.cs may be paid by 
a ppropriation by the legislature. For example, see L . 1951, C. 652. 

I know of no authority in the statu tes whereby the general taxpayers 
can be r equired to pay for s pecial benefits to privately owned lands or to 
tax forfe ited lands. 

noseau County Attorney. 
November 19. 1951. 

CHARLES E . HOUSTON. 
Ass istant A ttOl'ney General . 

602-J 
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COURTS AND CRIMINAL LAW 

COU RTS 

10 
District- Clerk-DeJ)uty - n emoval-Salary-Deputy Clerk appointed by 

Clerk of Court with approva l of Judge may be removed by Clerk. 
M. S. A. 485.03. In counties having less than 45,000 population, salary 
of Deputy Clerk is to be determined by L. 1917, C. 476, M. S. A. 385.011 
(footnote). Section 382.265 a pplies to clerk hire and not to compensa­
tion of Deputy Clerk of Court. 

Facts 

The County Board has heretofore allowed a certain sum for clerk hire 
in the office of the Clerk of the District Court. There are two full time depu­
ties in the Clerk's office, whose compensation has been paid in monthly 
instalImcnts. One of the deputies }'etired and another was appointed in his 
place. About two months thereafter at the annual meeting of the County 
Board, the Board, without notice to the Clerk or his Deputy, reduced the 
Clerk hire a s previously allowed to the Clerk. No reduction was made by 
the Board affecting the compensation of other personnel in t he court house. 

Questions 

"1. Was t he arrangement the Clerk of Court had with the Board 
a contract? 

"2. If so, did ihe Board by its action cause a breach by arbitl'ar ily 
cutting the Clerk' s allowance without notice 1" 

Ol)inion 

The first question , for the reasons hereinafte r stated, is answered in 
ihe negative. 

The popUlation of Brown County is less than 45,000, and the compen­
sation of the Deputy Clerk of the District Court is, in the absence of a 
s pecial act fixing the same, to be determined by L. 1917, C. 476, M. S. A. 
485.011 (footnote). The Deputy Clerk of the District Court is appointed by 
the Clerk with the approval of the Judge. The Clerk is responsible for the 
acts of h is deputies nnd may remove them at his pleasure. Section 485.03. 

The COml)ensntion of the deputy is statutory and not contractual. The 
relationship of employer and employee does not exist between the County 
Board and a Deputy Clerk of the Dis trict Court. 

Section 382.265 relates to clerk hi re and is no t applicable to the salary 
of the Deputy Clerk of Court. AGO October 9,1950, fil e 1448-2, copy enclosed. 
What we have stated herein requires a negative answer to the second ques­
tion. 
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As bearing upon these quest ions, see Sor tedahl v. BOll rd of County 
Commissioners,84 Minn. 509; Wal1ace v. Board of County Commiss ioners of 
Doug las County. 227 Minn. 212. 
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Brown County Attorney. 
April 30, 1952. 

VICTOR J. MICHAELSON, 
Special Assis tant Attor ney General. 

144.A·I 

Distric t - Clerk.- Fecs and emolum ents - Drivers' license fees - Moneys 
received by clerk of district court as fee for process ing driver 's license 
a pplication is a fee a nd e molument of clerk of dis t ric t cour t's office 
under L. 1951, C. 254. 

F acts 

uLaws 1951, Chapter 254, Subdivision I, provides that in any county 
having less than 8,000 inhabitan ts, if the salary, fees, and emoluments 
of the clerk of t he distr ict court do not aggregate $2,700.00 at the end 
of the calendar ycar 1951, and at t he end of each calendar year there­
after , such clerk may file with the county auditor a swo m statement 
showing the total amount of salary, f ees, and emoluments received by 
him for official services during that calendar year, whereupon the audi­
tor shall issue to the clerk a coun ty warrant in the amount of the differ­
ence between the amoun t received by the clerk and $2,700.00. 

" Subdivision 5 of the same law provides in part that fees and emolu­
ments, as referred to in this sec t ion include all rece ipts , other than 
salary, of the clerk of the district court. by virtue of h is office." 

Question 

.. Are drivers' license fees collected by the clerk of a count.y to be 
included in t he emoluments of his office when t he deficiency in the 
clerk's income is comput.ed at the end of the year 1" 

Opinion 

YO Ul' inquiry is answered in the affirmat.ive. L. 1951 . C. 254, Sec. 1, 
Subd. 5, as referred to in your lette r, defin es f ees and emoluments as includ­
ing "all receipts , othel' than sala r y, of the clerk of the district court by 
virtue of his office." M. S. 1949. Sec. 171.06, Subd. 4, authorizes the clerk 
of district court to reta in 20 cents out of the driver's license fee of $1.00 for 
the express purpose of covering all expense involved in receiving, accept­
ing, or forwarding to the highway department driver's license fees . These 
driver's license f ees constitute a receipt of the clerk of court's office by 
virtue of the foregoi ng provis ion of the driver's license law. 

Public Examiner. 
Ju ly 11, 1952. 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

144-A·4 
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12 
Dis trict- Jury service-Village e m)l)oyees-Village may require that the 

amount of fees and compensation received by 8n employee for services 
rendered during the period of municipal employ ment shall be deducted 
from the salary of the employee-M. S. A. 593.04, 593.05, 628.43, 628.49, 
357.22, 357.23. 

Ques tion 

" Can Village adopt resolution whereby village employees upon SUI'­

r ender to village of jUl'or's pay can be pnid in fu ll f or time spent in 
serving as petit juror?" 

Opinion 

Ever y citizen is requ ired to render jury service unless exempted by law 
or excused by the court. M. S. A., Sections 593.04, 593.05, 628.43, and 628.49. 
A citizen who has been s ummoned for ju ry service is entitled to receive fees 
and mileage as prescribed by law. An employee of a municipality is not, 
under certain circumstances, entitled to receive witness f ees. See M. S. A. , 
Sections 357.22 and 357.23. 

We are not aware of a ny statute which prohibits a municipa l employee 
(rom receiving fees and mileage as a jurot·, as prescribed by law. and at the 
same t ime receiving compensation as an employee of a municipality. Neither 
are we advised of any law which would preclude the village from requiring 
that the amount of fees 01' compensation received by a municipal employee 
for any services performed during his regular hours of employment should 
be deducted from the salary of such employee, Such a r equirement or rule 
could be made so as to constitute a condition of employment of a11 municipal 
employees of the viHage. This is a matter which rests largely wi thin the 
di scretion of the proper officers of the village. 

It is a matter of common knowledge that many private corporations 
do not dock any of their employees while engaged in serving as juror s. At 
the present time employees of private corporations , as well as public corpo­
rations, are given a r easonable t ime to be absent from their work for t he 
purpose of exercising the precious right of a citizen to vote . However, as 
heretof ore pointed out, the matter of deducting from the salary of municipal 
employees the amount of f ees or compensation received for services per~ 

formed during the regular-hours of employment is a matter to be resolved 
by t he proper officers of the village. 

VICTOR J. MICHAELSON, 
Special Assistant A ttorney General. 

North St. Paul Village Attorney 
November 4, 1952, 260-A -o 
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13 
District- Scntcllcc--1Hodi fi catioll-Court which has imposed sentence may 

reduce the s entence during sa me term of ('OUft in which imposed even 
though partly executed-U. S. v. Benz, 282 U. S. 304, 51 S. Ct. 11 3. 

Ques tion 

Whether the judge can modify a sentence during the same term of 
<:ou rL in which it was imposed only when the ~cn tence was 811 s pendC'd or if 
he can a lso mod ify the sen tence w hen commitme nt has been made. 

Opinion 

In the decis ion of t he S upreme Cou rt in the ca se of S tate v. Carl sun, 
178 Minn. 626, 228 N. Vi. 173, cited in the opinion of which you enclose a 
copy in your letter, the court said: 

u '" • '" Except where otherwise provided by statu te, it is the se ttled 
and apparently the universal rule that where the court has im posed a 
valid sentence it cannot change or modify such sentence after the expi· 
ration of the te rm at which it was imposed!' 

In t hat ca se the cour t f ur thcr stated that: 

..... It is also generally held tha t the court cannot change t he 
sentence even a t the same tel'm after it has been partly executed. In 
some cases, however, it has been held tha t a fter n sentence has been 
))arUy executed the punis hment may be reduced, although it ca nnot be 
increased." (Emphasis supp lied,) 

A statement in 168 A. L. R. 714 reads as follows : 

"The r ig ht of a tr ial court to altc l' a sentence by way of mitigation 
d uring the te rm at which it is imposed, even though execution has been 
entered upon, has been established in the F'cdel'al courts a nd severa l 
s tate courts ." 

We have fou nd no Minnesota Supreme Court decis ion on the exact 
{(ues t ion here involved. 

However , in a decision in the case of United States v. Benz, reported in 
282 U, S. 304, 51 S . Ct. 113, the United States Supreme Court answered in 
t he affirmative the followi ng question certifi ed by the court below : 

HAiter a District Court of the Uni ted States has imposed a sentence 
of imprisonment upon a defendant in a cr iminal case, and after he has 
served a part of the sentence, has that cour t, during the term in which 
it was imposed, power to amend the sentence by s hortening the te rm 
of imprisonment"" (Emphasis s upplied.) 
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By reason of the decision of the United States Supreme Court in the 
above cited case, fo llowed in a number of states, it would appear that a court 
which has imposed a sentence may reduce the sentence during the same 
term of Court in which it was imposed although it has been partly executed. 
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Divis ion of Public rn ~ l i tuli om:. 
Augu st 22, 1952. 

J . A. A. BURNQUIST, 
Attorney General. 

311-K-~ 

.Justice - Certifica tes of conviction - Statute docs not aP I}iy to reports by 
Jus tice of the Peace on convictions for violating ,' illage or dty ordi­
nances-M. S. 633'.27. 

September 19, )932 Opinion Reversed ; December 3,1937 Opinion Adhered 10. 

Opinion 

In an opinIOn dated Nove mber 21, 1907 (No. 149, 1908 r eport), this 
office held that it was not obligatory upon justi ces of the peace and cler ks 
of municipal courts to report to the county attorney any criminal prosecu­
tions under village 01' city ordinances. 

In an opinion dated September 19,1932 (file 2G6b-17), the writer thereof 
ru led that a jus tice of the pea ce mus t l'eport to the clerk of the district court 
convictions under village and city ordinances. 

However, in a la ter opinion dated December 3, 1937 (No, 168, 1938 
report) , the office of Attorney General took the position that the sections 
from which the present statu tes here involved are derived did not apply to 
prosecutions under a village ordinance. 

As in statutory cons truction a later law, if it cannot be reconciled with 
a fOl'. lel', s upersedes the former, a later opinion of the Attorney General 
inconsistent with a former opinion s upersedes the former opin ion. In t he 
matter of which you write, we adhere to the opinion dated December 3, 1937 
( No. 168, 1938 report ). 

M, S. 1949, Section 633,27, provides for t he filin g of re ports of convic­
tions by a justice of the peace with the clel'k of the distl'ict court of his 
county. It also provides that no bills fol' jus tice f ees shall be allowod until 
a ll fines collected by s uch jus ti ce have been ( ol'wu .'ded us provided by law. 
M. S. 1949, Section G33.3G, requires that all lhe fines collec tetl by a justice 
of the peace shull be paid lo the county treus urer within 20 duys after he 
receives them, Under the December 3, 1937 opinion hereinabove I'efe l'l'ed to, 
it was held that reports by the juslice of t he peace of convictions under a 
vi llage ordinance are not I·equired. 
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That rul ing appears to be justified by t he fact that M. S. 1949, Section 
411.31, provides that city jus tices shall, as the common council may r equire, 
report to the council all the proceedings instituted before them and shall 
account for and pay over to t he city treasure r all fines and penalties collected 
or received by them belonging to the city. In your communication you speak 
of the Justices of the Peace of the City of Alexandria . I find that the 
char ter of t hat city. in C. 3, Section 45 thereof, contains provisions s imilar 
to those in Section 411.3l. 

M. S. 1949, Section 412.871, provides that "All fines, forfeitures, and 
pena lties recovered for t he violation of any ordinance shall be paid into the 
village treasury. Every court · ... shall make return thereof under oath ." 

By reason of the different statut.ory provisions hereinabove referred to 
requiring that fi nes for violation of village or city ordinances shall be paid 
into the village or c ity treasury. I am of the opinion that above cited M. S. 
1949, Section 633.27, shou ld be cons trued a s not applyi ng to reports on and 
fin es imposed by a jus tice of the peace fo r the violation of city or' village 
ol·d inances. 
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Douglas County Attorney. 
July 26, 1951. 

J. A. A . BU RNQUl ST, 
A ttorney Genera l. 

266-B-17 

Justice-Costs-To be assessed agains t lh e defe ndant in a criminal caHe, 
M. S. A. 633.3:1. do not include board of defendant e ithe r before or after 
trial. 

Question 

Maya justice of the peace, in a cl"iminal case, include in a judgment to 
be en tered against a defendant for a violation of a municipal ordinance 
defendant's board while confined in the county jail, and also othe.r expenses 
incurred by the munici pality prior to the trial as a part. of the costs within 
the meaning of M. S. A. 633.33? • 

Ollinion 

It is OUI' opinion that in a criminal case in a jus tice court t he board of 
a defendant, either before or after trial, may not be assessed a s costs to be 
included in the judgment ente red against the defendant. The statutory pro· 
visions relative to c riminal proceeding s befol'c a justice of the peace make 
this conclusion reasonably certain. 

Section 633.19 authorizes a justice of the I}eaee in cer tain ca ses to enter 
costs which have accrued agai nst the complainant. Section 633.25 provides 
for the entry of a judgment agaillst the defendant and his sureties for the 
fine assessed. Section 633.33 r eads a s follows: 
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"In all cases of conviction under this chapter the justice shall en ter 
judgment for the fine and costs against defendant, and may commit 
him until the judgment is satisfied, or issue execution on the judgment 
to the use of the county. No justice shall commit a defendant under 
t his section for morc than three months," 

The term "costs" as used in the aforesaid statute means those charges fixed 
by law which have been necessarily incurred in the prosecu tion of one 
charged with a public offense, and includes the fees of public officers as 
prescribed by statute. It would be proper to include the fees of the police 
officers and the justice f ees as provided for in Section 357.14. However, as 
above stated, the term "costs" does not include the hoard of the defendan t 
while confined in jail either before or after b' ia !. City of Carterville v. Card ­
well, 132 S. W. 745 (Mo,); U. S. v. Briehach, 245 Fed, 204; McRostie v. City 
of Owatonna, 152 Minn, 63, 188 N, W. 52. 

We are not advised as to the nature of the expenses which mny be 
incurred by a municipality in n criminal case prior to trial and for that 
reason we do not pass upon that part of the Question submitted. 
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VICTOR J . MICHAELSON, 
Special Assistant Attorney Genera1. 

Robbinsdale Village Attorney. 
July 10, 1952. 266-B-7 

JU8tice-Jurisdiction-Traffic violations-Should dispose of traffic violation 
under village ordinance--Such judicia l authorit.y cannot be delegated 
to or exercised by a police officer. 

Facts 

The village of North St, Paul has two justices of the peace and does 
not have municipal court. 

Question 

"Could Village by ordinance allow person having violated traffic 
ordinance - such as failure to obey stop sign - overtime parking, etc. 
- appear before party in charge of t he police office - a nd pay fine?" 

Opinion 

A village justice of the peace has jurisdiction to hear and dispose of all 
violations of village ordinances, including traffic violations. Such judicia] 
power and authority cannot be delegated. The village council cannot, by 
ordinance, clothe a police officer with judicial power . Accordingly, we answer 
the ahor e question in the negative. .. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

North St. Paul Village Attorney. 
July 21, 1952. 989-A-24 
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17 
,Ius t.ice-Jurisdiction- Trallie viohltions- Violat ion o f the vi llage ordinances 

- Minn . Cons t., Art. VI, Section 8 ; M.S.A. 488.09 nnd 6:.J3.01. State (Ox reI. 
Car1ton v. Weed. 208 Minn. 342. 

Facts 

The village of Mapievicw, Mower County , is duly organized. incorpo· 
ruted, and operati ng under the 1949 village code. 0 1'dinances have been 
enucted by the village which prescribe a penalty fOl ' violation the reof. Maple· 
vi ew is located approximately one mile north of the city of Aus lin which 
hus a municipal court and several justices of the peace. 

Questions 

"1. Do the Justice Courts of the City of Austin have jurisd iction 
to heat' ca ses ari sing out of violations of the village ordinances? 

"2. Do the Justice Courts, located in townships outside the corpo­
I'ale limits of the Village of Mapleview, have ol'iginal jurisdiction to 
hear cases aris ing out of the violation of Mapleview Village ordinances ? 

"3, Do the Justi ce Courts of the Ci ty of Austin have original juris­
<.Iiction over cases ari sing out of violations of state traffic laws when 
s uch arres ts are made within the corporate limits of the Village of 
Mapleview? 

414, Do the Jus tice Courts of townships outside the corpol'ate limits 
of the Village of Mapleview have original jurisdiction to hea l' cases 
ari s ing out of the violation of state tl'affic laws when such violations 
occurred within the corporate limi ts of the Village of Mapl eview 1" 

Opinion 

Befol'e s pecifically answel'ing each of t hese ques ti ons we deem it desir­
able to examine the pe rtinent provisions of the home rule charter of the 
c ity of Austin , and constitutional and statu tory provisions which we believe 
control the di s position of each of these (JlIestions, 

Minn. Const., Art. VI , Sec. 8, provides in substance that no justice of 
the peace shall have jurisdiction in a criminal cause where the punishment 
shall exceed three months' imprisonment or a fin e ove r one hundred dolla l's. 
Under thi s provis ion t he legislature is directed to provide for the election 
of jus tices of the peace and to prescribe their duties and compensation. The 
territorial jurisdiction of a jus t ice is statutory and not constitutional. 

In a c riminal case t.he jurisdi'@tion of a jus t.ice o[ t he peace is presc ribed 
in Section 488.09, which reads as follows: 

"No ju stice of the peace shall have jurisdiction of offenses com­
m itted in any c ity or village wherein a municipal court is organized and 
exis ting, but a ll s lich offenses otherwise cogn izable by a just ice sha ll be 
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examined and tried by s uch municipal court, and all cases arising under 
the charter , ol'(linanccs , 01" by-laws of s uch city or village shal1 be tried 
by the court without a jury. The court shall have jurisdiction concur­
rently wi t h the j ustices of all offenses committed el sewhere within the 
county." 

and, Section 633.01 in part provides : 

"Jus ti ces of the peace have powe r and jurisdiction, throughout their ' 
,'cspectivc count ies, a s follows : 

"(4) 1'0 cause to cOllle before them persons who are charged with 
committing any criminal offense and commit them to jail, or bail them, 
as the case may require ; provided that no jus tices of the peace shall 
have jurisdiction of any offenses committed within the limits of any 
city or village wherein a municipal court is organized and existing, but 
such offe nses, ot herwi se cognizable by justices of the peace, and those 
arising under the charte r, ordinances, or by· laws of the city or village 
s hall be examined or tded by the municipal court therein existing; pro­
vided that thi s section s hall not apply to any cities or villages having 
justice of the peace courts establi shed by home rule charter, nor to 
territory within one-half mile of the oute r limits of the state fail' 
grounds ," 

The chal'ter of the city of Aus tin, Ch. III, Sec, 1, provides for the elec· 
tion of one jus tice of the peace in each ward of the city. The powers and 
duties of s uch jus ti ces of the peace are presc ribed in Section 15 of the 
chu r te l' which, so far as ma terial, reads as follow s : 

" The j us tices of the peace shall possess all the authority, powers, 
rights , and pe rform all of the duties a s justi ces of the peace of thi s 
s tate under the gene l'al laws, and s hall have conClirrent jurisdiction 
with the jus tices of the peace of the County of Mower, and may have 
their office and hold court anywhe re in said ci ty, and shall have in addi· 
t ion thereto e xclus ive and ol'iginal j uri sdic tion to heal', try and deter· 
mine summarily and without a ju ry all complaints, conduct all exami· 
nations and trial s f o r offe nses committed within said city, for violation 
of any provis ion 01' pl'ovisions of the charter, 01' any ordinance, by.law, 
rule, 01' regulation made 01' adopled under OJ' by virtue thereof, and of 
all cases cognizable before the jus ti ce of the peace, in which the city is 
a party, and of all rights, actions, p rosec ut ion"s and proceedings in the 
recovery of any fine, fo l'feiture 01' penalty under any by-law, ordinance 
or regUlation of the c ity 01' its t hal'te r, and in all ca ses of offense com· 
mitted agains t the same ; and s uch other and further jurisdiction as is 
conferred by Section 1074 of the General Statutes of 1894, and the 
amendments the re to. Provided, that a ppeals may be taken from the 
j udgments of jus ti ces of the peace to the di strict court of the County 
of Mowe r, State of Minnesota, upon the same grounds, and under the 
same provi sions, and subject to the same restrictions, and with Hke 
effect as is provided by the general laws of this state for appeals from 
justices of the peace. 
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'' In all actions , prosecutions and proceedings of any kind before anr 
city jus t ice , such jus ti ce s hall take judicial notice of all ordinances of 
sa id city . and i t s hall no t be necessary to plead or prove s llch ordinances 
in sa id court." 

From l\1. S. A" Vol. 27, page 3 14, it appears that the re is a municipal 
court es tablished in the city of Aus ti n, under the general laws applicable to 

. municipal courts . The village of Mapleview has no municipal court. Justices 
of the peace for the village have been elected us provided ( 01' in the 1949 
village code. 

Our s upreme cour t in S tate Ex Hel. Carlton v. Weed. 208 Minn. 342, 
294 N. W. 370, had fo r cons ideration the question of jurisdiction of a jus tice 
or t he peace in a c r iminal cause where the cr ime was committed within a 
municipality hav ing a municipa l court. In the course of the decis ion t he 
cour t exami ned the s tatutory provis ions he t'einbefol'c rcferrcd to and he ld 
that these provisions s hould be construed a s be ing in pari materia, pp. 344, 
345. The deci s ion is concluded with the followi ng paragraph: 

" Here Alexandria is a home rule charter city, and its charter pro-­
vides for jus tice of the peace courts . That it may a lso have municipal 
courts is not to be denied. The legisla ture in its wisdom may provide 
f or conCUlTent jurisdiction of both courts within the city limits, as it 
has throughout the coun ty. Apparently it has done so, and it is not fOl' 
us to ques t ion the legi slative policy." 

From the charter provis ions of the c ity of Austin a nd the statutory 
provisions here inbefore referred to, together with the deci s ion in Carlton v. 
Weed, supra, we reach the followi ng conclus ions : 

That justices of the peace of the city of Aus t in and its municipal court 
have concurren t jurisdiction over all criminal causes within the county, sub­
ject to the limitations contained in Art. VI, Section 8, supra, except in any 
municipality wherein t here exis ts a munic ipal court. Such justices of the 
peace and municipal court likewise have concurrent jurisdiction over all 
cases arising out of violations of the ordinances of the city of Austin for 
which a penalty is prescribed , and s uch jus tices of the peace a nd municipal 
COU I·t have j urisdi ction to hear a nd determine causes which involve violations 
of the ordinances of the village of MapJeview, for which violations a penalty 
is prescribed. Any justice of the peace of Mower County has jurisd iction to 
hear cases involving violation of any ordinance of the village of Mapleview 
for which violation a penalty is presc ribed. 

The foregoing requires that each of the ques t ions submitted be answered 
in the affirmative. 

VICTOR J . MICHAELSON, 
Special Ass istan t Attorney General. 

Attorney fo), Village of Mapleview. 
Reptembe r 24, 1952, 266-B-24 
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18 
Municipal-Cosls---County not respons ible for costs of prosecution of minor 

for viola t ion of city ordinance after hearing in juvenile court- M. S. A., 
Sections 260.21, 260.22-Such cos ts s hould be paid by city-Sec. 488.22. 

Facts 

"Your reply to the question indicated as question One leads me to 
believe that the costs to which you have reference are such costs as 
might be incurred in the jUl'enil e court. The costs which I meant to 
inquire about a r e the costs incurred in municipal court after the matter 
has been referred back to the m un icipal court . At s uch hearing, for 
instance, t he municipal court judge sometimes find s the defendant gui lty 
and imposes a fin e, say. $10.00 plus costs in the sum of $3.50. Then, the 
municipal court judge suspends the fine and the costs. In the billing to 
which r refer red in my original inquiry. the cou nty 's objection was to 
payme'lt of costs so incurred in municipa l cour t in prosecutions under 
a city ordinance. It was the theory of t he county that, when the judge 
of probate, as juvenile court judge, declined j urisdiction and certified 
the case back to municipal court, it was then Qn the same bas is as any 
other prosecution under city ordinance." 

Question 

"Where a case involving a minor charged with violation of a city 
ordinance is certified by the juvenile court back to the municipal court 
and is heard and disposed of in municipal court, should the county 01' 

the city pay the costs incurred in the municipal court 1" 

Opinion 

Expenses incurred in t he juvenile court in connection w ith a minor 
charged with a violation of a municipal ordinance should be paid by the 
county when certified as prescr ibed by Section 260.29. 

The costs incurred in the municipa l cour t upon a prosecution of a minor 
for a violation of a city ordinance after ce rtification by the juvenile court 
as provided for in Section 260.21 are not a prope l' charge upon t he county 
Such costs, in our opinion, should be paid by the city un less the same have 
been paid by the defendant. Sec Section 488.22. 
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VICTOR J . MICHAELSON, 
Special Ass istant Attorney General. 

Freeborn County Attorney, 
July 14, 1952. 306-B-6 

Municipal-Judge-Special-Shall act only in the absence or disability of 
the municil)al judge-M. 8. A, 488.05; "Disability" and "Disqualification" 
cons trued. 
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Ques tion 

"Does the wording 'Where there shall be a Municipal Judge and a 
spec ial Municipal Judge, the special Municipal Judge shall act only in 
the absence or di sabili ty of the Municipal Judge' pe rtain or mean only 
phys ical absence or physical di sability? In othe r words, docs the word 
di sability in t he text include in its meaning the word di squalified. and 
may the s pec ial Munic ipal Judge act whe re the Municipa l Judge is 
di squalified ?" 

O llinion 

M. S. A. 488.05 in PU l't provides: 

u ••• In the absence 01' disabili ty of the municipal judge and 
special municipal judge of s uch court, if there be one, the mayor or 
president of the council may designate a practicing attorney to s it in 
place of such municipal judge from day to tluy. I) • • Where there sha ll 
be a municipal judge and a special municipal j udge, the specia l municipal 
judge shall act only in the absence or di sability of the municipal judge 
••• ; provided that any such spec ial municipal judge shall no t be 
prohibited from practicing in the municipal court or in any other court, 
but he shall no t s it in the trial of any cause 0 1' proceeding whe rein he 
may be inte rested, direc tly 01' ind irectly, as counsel or attorney, 01' 

otherwise." 

It will be noted that the s pecial municipal judge is , by virtue of thi s 
statute, disqualified from s itting upon the t rial of any cause or proceeding 
wherein he may be interes ted, directly or indirec tly. a s attomey or other­
wise. This prohibition is not applicable to the regular municipal judge. 

There is no s tatute authorizing the di squulifi cation of a judge of the 
municipal court by reason of bias , prej udice, or pe rsonal in terest. Section 
542.16 r elates to the di squalification of a judge of the dis trict court by filin g 
an affidavit of prejudice and does no t apply to a judge of the municipal court. 
Stale ex reI. Burk v. Beaudoin, 230 Minn. 186, 187, 40 N. W. 2d 885i State 
ex reI. Nichols v. Anderson, 207 Minn . 78, 289 N . W . 883. 

In City of Duluth v. La Fleaur. 199 Minn. 470, 272 N. W. 389, the court 
in construing Mason's Minnesota Statutes 1927, Section 9221, now coded as 
M. S . A . 542.16, on page 471 in s ubstance said that thi s sta tute does not 
appear to cover judges of mun icipal cour ts. Disqualification of a munici · 
pal judge to s it upon the trial of a case must be by virtue of some statute. 
This was pointed out by OU I' court in State \' . Ledbe ter, tIl :Minn. 110, 126 
N. \V. 477, which involved the ease of the di squalifi cation of the trial judge. 
On page 1 t 4 the eourt said : 

" If the j udge was tl islJuu lificti in thi s cusc , it mus t have heen hy 
vi l·tue of some clear and positive sta tute; 10 1' at COllllllon law, while a 
judge could not sit in hi s own case, no r in one in which he had a pecuni · 
ary interest, yet his r elationship , by a ffinity or consanguinity, to a party 
0 1' hi s attorney, was not a di squali fi ca.tion." 
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From the foregoing we conclude that the provisions of Section 542.16, 
relating to t he filing of an affidavit of p l'ejudice, arc not applicable to judges 
of the lllunicipal court. 

We now reach that pal't of yOUl' question which t'cquires n determination 
of whether the word IIdi sability," as used in Section 488.05, should be con­
strued so as to mean disqualification of t he judge on account of bias, preju­
dice, interest, 01' other reasons. 

In a Wisconsin case, Eccles \'. Free High School District, 155 N. W. 197, 
a statute s imilar in some respects to Section 488.05 was bef ore the court for 
consideration. A part of the Wiscons in s tatute is quoted on page 957 of the 
decision as fo llows: 

" >to •• In case of s ickness, temporal'y absence or disability of said 
judge he may, by ordel' in writing filed and recorded in said court, 
appoin t the county judge of sa id coun ty >:0 •• to di scha rge the duties 
of such judge during s uch sickness, temporary absence or disability, 
who s ha ll have a ll the powers of sllch judge while administering such 
office, * • '" in all >:0 • » cases any circuit judge may hold court as the 
judge of the munici pal court in the event of the absence, s ickness or 
other di sability of the municipal j udge or upon his special request, .... " 

In cons tl'uing the wOl'd "disability" as used in th is statute the court on 
page 958 said: 

"It is contended by the appellant that the phrase ' In ca se of sick­
ness, temporary absence or disability of said judge/ when considered in 
connection wit h the other parts of the statute, do not include the dis­
qua lification of the Illunicipal j udge on account of his prejudice in the 
case , The a rgument is that the 4disabiJity' contemplated by this s tatute 
is one li ke the s ickness or absence of the judge, and t hat it does not 
include a disabi li ty ari sing from p,'ejudice of the judge, The Legislature 
evidently intended to make pl'ovis ion for the di scharge of the municipal 
judge's duties when he was unable to di scharge his j udicial duties, and, 
when so interpreted and applied to the subjec t-matte l' of the statu te, 
the language ' employed includes in its gene t'al meaning all disqualifi­
cations of the municipal judge, and the word 'disability ' aptly expresses 
s uch inten t a s inclusive of all disqual ifications in addition to s ickness 
and absence, Tn ordinal'Y language the condition of a judge who cannot 
act because he is not indifferent in t he ca se is s poken of as a disquali­
fication which legally di sables him to pe l'fOl'm the judicial function. 
Bias or prejudice of a judge as to the part~s constitutes in the law a 
disability of s uch judge for the di scharge of his duties ," (Emphasis 
s upplied.) 

In cons truing lhe word "disability" as used in this sta tute, the court 
s tated that its conclusion was cOlToborated by a provision contained in 
Section 35 of the act which provided t hat in case the municipal judge is 
disqualified to act on account of p ,'ejudice in the case, he is auth orized to call 
in the circuit judge or county judge. Under the Wisconsin statute the 
municipal judge could be di squalified to act fol' the causes which were 
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enumerated in SecLion 35 of the ac t which was before the cou rt for consider­
ation, and wh ich included I}l'cjudicc in the cause. No such provision is made 
in allY of QUI' sta tu tes which is applicnblc to j udges of the municipal court. 

Undc ), recognized princ iples f or t he onlc l'l y admini s tration of jus ti ce 
and our cons titutiona l provis ions , a litigan t is entitled to a fair and impartial 
t r ibunal to heal' and determine his priva te l'ights. These constitutional pro­
visions al'e guaranties which recognize as a primal necessity that there be 
laws pt'oviding impartial t"ibuna ls for the adjudication of such "ights . See 
Stahl et al. \'. Board of S u))ervisors of Ringgold County, e1. al. ( [own), 175 
N. W. 772, 776. 

These constitutional guaranties, Minnesota Cons titution, Art. I, Section 
8, and the due pl·OCCSS clau :se of the United States Constitution, Amend. XIV, 
arc self-executing a nd require no legi slative provis ions for their enforcemen t. 

Our CO UI·t in Pa)'ne \'. Lee, 222 Minn. 269, 24 N. W. (2d) 259, on page 
272 said: 

"Failure to recognize bias as a ground of di squalification is an abuse 
of discret ion and a violation of Minn. Cons t. ( Bill of Rig hts ) , Art. 1, 
Section 8, which provides: 

'Every pe rson • ~. ought to ob tain justice freely and without 
purchnse; comple lei,. and wi lhotlt denial '" .... (Emphas is s upplied.) 

.. A concep\. of j udicial administration which leads one to assume 
that jus ti ce can be obtained 'completely and without denial' before a 
tdbunaJ that is pat-tinl, biased, 01' hos til e is ce l·tai nl y one alien to Olll" 

institutions. If we weJ·e to a ssume that complete justice could with any 
likelihood be so di spensed, it would be a justice which commanded 
neither the respect nor the confidence of t he citizen." 

And, rcfcn ·ing to the due process clause of the Un ited Slates Constitution, 
on page 275 said: 

"The fa ilure lo provide a li tigant a fair and impar ti al tribunal 
befor·e which to adjudicate hi s private rights is also in violation of the 
due pr·ocess clause of U . S. Const., Amend . X IV ." 

It is our opinion that lhe dec ision of OUI· court in the Lee case, s upra, is 
dispositive of tha t phase of the question under conside ration. Consequently, 
to give effect to the aforesaid constitutional provisions the word "disability" 
as used in Sec t ion 488.05 should no t be limited to a physical di sability but 
must be cons trued so as to include disqualification of the judge by r ea son 
of bias, prejudice, interest or other reasons which would deny to a litigant 
the rights guaranteed by said constitutional provisions . 

Perham Villllge A ttorney. 
December 29, 1952. 

VICTOR J. MICHAELSON, 
S pecial Ass is tant At torney General. 

307-.1 
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20 
Municipal-Jurisdiction-Witncsscs-Power to compel a ttendance of wit­

nesses in a criminal case coextens ive with territorial jurisdiction of court. 

Question 

Does the municipal court of the city of Winona have the power in 
criminal cases to compel the attendance of witnesses outside of the county 
but within t he state? 

Opinion 

The municipal court of the city of Winona was established by Special 
Laws 1885, Ch. 115. This act has been subsequently amended, but these 
amendments are not material to the question considered. So far as pertinent, 
the original law, Section 2, in part reads: 

"Said court shall be a court of record and shall have a clerk and 
seal, and shall have jurisdiction to hear, try and determine all actions 
at law where the amount in controver sy does not exceed the sum of 
three hundred (300) dollars. Also to hear, t ry and determine all crimi · 
nal cases a nd conduct all cri minal examinations heretofore cognizable 
before a justice of the peace of the c ity of Winona." 

Section 31 of the original law reads as follow s: 

"The territorial jurisdiction of said municipal court shall be the 
same as that of justices of the peace in Winona county, except as is 
hereinbefore otherwise provided." 

Under these sections the territorial jurisdiction of the municipal court in a 
criminal case is the same as a justice of the peace except as otherwise pro· 
vided in the original law. 

A court of justice of the peace is of limited jurisdiction. The powers of 
a j ustice of the peace are s uch only a s arc confel'l'ed by statute. Dunnell's 
Minn. Digest, Vol. 4, Section 5270. S tate v. Miesen. 96 Minn. 466, 105 N. W. 
555. 

The j uri sdiction of a justice of the peace in a criminal case is stated in 
M. S. A. 633.01, w hich reads: 

"Justices of the peace have power and jurisdiction , throughout 
their respective counties, as follows : 

tI(l) To cause to bc ke pt all laws made for the preservation of the 
peace; 

41(2) To cause to come before them, 01' any of t hem, persons who 
break the peace, and commit them to jail, or bail them, as the case may 
require; 

"(3) To arrest and cause to come before them, persons who attempt 
to break the peace, persons who keep houses of ill·fame, o r frequenters 
of the same, 01' common p l'ostitutcs, a nd compel them to give security 
for t he ir good behavior, a nd to keep the peace; 
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<4(4) To cause to come before them persons who are charged with 
committing any criminal offen se and commit them to jail, or bail them, 
as the case may requil'e; provided that no just ices of the peace shall 
have jurisdiction of any offenses commi t ted within the limits of any city 
or village where in a municipal COllI't is ol·ganized and existing, but such 
offenses, otherwise ('ogniznble by justices of the peace, and those arising 
undel' the charter, ol'dinances, 0 1' by-laws of the c ity 01' village shall be 
examined 01' tried by the municipal COllrt therein existing; pl'ovided that 
thi s section shall not apply to any cities 01' villages having justice of the 
peace courts establis hed by home r ule ehul'ter, nol' to tenito)'y within 
one-half mile of the outer limi ts of the s ta te fair grounds ." 

In certain cases a person charged with n criminal offense 01' who has 
escaped from the custody of the officer may bc apprehended outside of the 
county but wi thin the state. Sections 629.40 and 629.43. 

Section 20 of Ch. 115, suprn, in part provides: 

" Compla ints in c riminal ca ses, where the defendan t is not in cus­
tody, may be made to the cou r t while in session, or to the judge when 
the court is not in sess ion, and shall be made in writing or reduced to 
writing by the j udge 01' clel·k, and sworn to by the complainant, whether 
the offense charged be a violation of the criminal laws of the state, or 
of the ordinances, regulations 01· by-laws of said city. Warrants shall 
be issued by the judge or by the clerk 011 the ol'de r of the judge, and 
may be served by the marshal or any police officeI' oC said ci ty , or by the 
sheriff of Winona county, at any place wi thin th is statc." 

FI·om these last ment ioned statutol·y prov isions, Hlld said Section 20, a 
person who has comm itted a criminal offense within the territorial j uri s­
diction of the justice of the peace or the municipal court may be appre­
hended when outs ide of the respective (:oun ty of the justice or the court, 
but within the s tate, 

No authority or power is specifically g ranted to a justice of the peace 
or the court in the aforementioned statutes or in Ch. 1L5, supr-a , to i ~suc 

Jll'ocess so as to compel the attendance of witnesses in a c riminal ca se 
whether s uch witnesses are within 01' without the county, 

The right of an accused to have compul sory process for obtaining wit­
nesses in his favor is a constitutional right. Minn. Const" AI·t 1, Section 6, 

As bearing upon the powers of a justice of t he peace to s ummon wi t ­
nesses, the following s tatutory pl'ovisions al'e pe rtinent: 

"633.32. In all cases arising under this chapter the justice shall 
summon t he injured party, and all othe '·s whose testimony is deemed 
material as witnesses at the tl"ial, and enforce their attendance by 
attachment, if necessary." 

" 633.20, Every person summoned to a ppeal' before a justice , pur­
suant to the provisions of thi s chapter, a s a juror 01' witness, who shall 
fail to appear, and every witness appearing who r efu ses to be sworn 
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01' to testify, is liable to the same penalties and may be proceeded against 
in the same manncl' as 1)I'ovided by law in respect to jurors and witnesses 
in civil causes in jus tice courts." 

We believe thut the power of 1\ justice of the peace as well as a munici­
pal cou rt undel' Ch. U5, s upra, to compel the attendance of witnesses in a 
c l'iminai case. is coextens ive with the territoria l jurisdiction of the court in 
a criminal case. The territorial jurisdiction of a justice of the peace is 
defined by statute, Section 331.01, s upra, and is limited to the county except 
WhCl'C the accused may be apprehended when outs ide of the county as pro­
vided in the statutory provis ions hereinbefore I'cfcncd to. Such power and 
au thority is limited to the circums tances and the instances authorized by 
these s tatutory provis ions and, in our opinion, shou ld not be considered a s 
applicable to )'equiring the attendance of a witness in a criminal case by 
s ubpoena 01' other 1)J·ocess. In such a case we believe that the witness to be 
coerced by subpoena 01' other process must be within the territorial juris­
diction of the court. 

As bearing upon t he jurisdiction and power of the court, Dunnell's 
Minn. Digest, Vol. 2, Section 2345a, in part reads as fol1ows : 

HA court has no ex traterritorial jurisdiction 01' powers. It cannot 
excrt its powers beyond the telTitory of the s tate in which it IS organ­
ized. Its process has no force and its judgments cannot be enforced 
outside s uch territory." 

We have not found any decis ion of our own court touching upon the 
question undel' cons idcl·ation. The authorities which we have examined 
s us tain OUI' conclus ions . 

American Juris prudcnce, Vol. 58, Section 15, page 31, in part reads: 

HGencl'UJly s peaking, all persons within the jurisdiction of a court 
before which cause is to be tried may be compelled to attend a s wit­
nesses therein through the means of du ly issued subpoenas," 
Corpus Juris, Vol. 70, Section 17, page 42, in part reads: 

HGenerally s peaking, a subpoena has no extraterritorial effect and 
a court cannot compel the attendance of a witness who is beyond its 
jurisdiction," 

Decis ions al'e cited to SUPPOI't the principle of law s tated. In the Alabama 
case, nedmond \', S tate, 59 So. 181, the court said : 

HThe right of the defendant to compulsol'y process for the attend­
ance of his witnesses, confelTed by section 6 of the constitution, does 
not extend to process fo r a witness beyond the jurisdiction of the Court, 
whose attendance it cannot comllel. Citing Sanderson v. State, 53 So. 
109, and authorities therein collected a-nd c ited." 

And, in t he Kentucky case. Hey v, E merson. 135 S. W, 294, which involved 
an ol'de l' to I'equi l'e the personal attendance of a nonresident a s a witness 
for the def endant, the court refe rs to the pertinent s tatute and quotes there­
from as follows : 
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" Upon the affidavit of a party. and the written s tatement of hi s 
attorney. that the testimony of a witness is important, a nd that the just 
and prope l' effect of hi s testimony cannot in a reasonable degree be 
obtained w ithout an oral examination in Court, the Court may. at its 
disc re tion, order the personal attendance of the witness to be coerced, 
a lthough s uch witness may athel'wise be exempt from pe rsonal attend­
ance by the provis ions of thi s code." 

In construing t his provision the court said: 

"This section a pplies to w itnesses within the jurisdiction of the 
Court. It has no application to witnesses without the jurisdiction of 
the Court, whom the Court is without power to compel to attend the 
trial." 

Our court has held that where the jurisdiction of the court in a civil 
matter was limited to the cou nty, the se rvice of a s ummons upon a defend­
ant outside of the county did not g ive the court juri sdiction. Jus te r v. Court 
of Honor. 120 Minn. 325, 139 N. w. 701. 

We believe t hat t he general rule s ta ted in Amc,·ican Juri sprudence a nd 
Corpus Juris, as above quoted , s hould be controlling upon the qucstion sub­
mitted; and accordingly we answer the same in the negative. 

21 

Winona City Attorney. 
June 20, 19G2. 

VI CTOR J . M1CHAI<;LSON, 
Special Ass istant Attorney General. 

306-B 

Municipal-Law books-Village may IJUrchase s uch la w books for its munici ­
pa l ,·ourt as governing body the reof deems advh;ahlc; a nd s uch books 
purchased sha ll be the prope rty of the villuge- M. S. 1949, Section 
H48.39, Subd. 1 and 3; Section 412.211. 

Opinion of December 12, 1950 (306a) Supe l·seded. 

Facts 

"The Village of Hibbing has fa ,· some years been purchas ing indio 
vidual volumes of Corpus Juris Secundum and West Publis hing Com­
pany 's Min nesota Statutes Annotated, togethe r with s uch other law 
book s a s t he Motor Vehicle Law a s published by Mason Publishing Com­
pany. The Munic ipal CO Ul·t t urllS over collec tions to the General Fund 
of the Village of Hibbing and payments of lhe above books are made 
from the General Fund. Such books have been used not only by t he 
Municipal Court but al so by othe r attorneys and other officials and 
employees of the Village of Hibbing. The books arc the property of 
t he Village and not the Municipa l Judge." 
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Ques tion 

"May the Village of Hibbing undc l' its general powers purchase 
s upplies such as law book s, in addition to M. S. A" as may be needed by 
its Municipa l Cour t?" 

Opinion 

M. S. 1949, Section 648.39, Subd. 1, provides in part as follows: 
"The commissioner of administration s hall pUl'chase 1,000 copics 

of each edi tion of Minnesota Statutes, to be distr ibuted by him as follow s: 

..... u 

S uhd . 3 thereof provides: 

"Subd. 3. Each city, village, borough, and town s hall purchase 
from the commissioner of administra tion, fOl' the use of each jus tice 
of the peace, judge of the municipal court, clerk of the municipal court, 
and clerk of the c ity, vi llage, borough, or town, as the ca se may be, such 
number of copies as t he city, v illage, borough, or tow n shall determine 
is needed." 

This is the only mandator y provision in the Minnesota Sta tutes relating 
to the purchase of law books by a municipality. Howeve t·, every munici­
pality which establishes a munic ipal court has the implied power to equip 
it so that it can function efficiently. 

The general powel's conferred upon villages by M. S. 1949, Section 
412.211 , permit every village to acquire s uch real and pe t'sonal property as 
the I)Ul'pOses of the village may require. The purposes of the village may 
well include the purchase of law books for its municipal cour t. 

It is, the refore, my opinion that this general power gives the village 
the authority to purchase such law books for its municipal court as in the 
discretion of its governing body may be deemed advisable . It, of course, is 
understood, as you suggest, t hat the books purchased shall be the property 
of the village. 

The December 12, 1950 opinion of thi s office (306a), to the extent t hat 
it is inconsistent herewith, is he reby super seded. 
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Hibbing Village Attorney. 
December 21, 1951. 

J . A. A. BURNQUIST, 
A tt.ol'ney General. 

30G-A 

Municipal-Sentence-Prisoners-Jails and workhouses-Municipal Court 
of Redwood Falls has no authority to sentence prisoner to workhouse 
in the City of Minncal>olis- M. S. 642.04, 643.01, G43.02, 617.63, 617.61, 
616.11 , 616.12, 617.715, 610.19, 610.35, 641.07. 
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Facts 

The Municipal COlll't. of the City of Redwood Falls is organized and 
operates undcr L. 1895, C. 229. Redwood County maintains a jail in the 
City of Redwood Fall s but. maintains no wOI·khouse. 

Questions 

1. Does the Municipal Court of Redwood Falls have "authority to sen­
tence a prisoner found guilty of u misdemeanor either under the Statute 
or the OJ'dinances to the Minneapoli s Workhouse"? 

2. If the Mun icipal Court does not have s uch authority, if proper appli­
cation be made to the Distri c t Court, could a pri soner "be tl'ansfe lTed by 
the Dis trict Judge from a commitment to the County Jail to the Minneapolis 
Workhouse under the provis ions as ou tli ned in Section 642.04 and Sections 
643.01-02, M. S. A."? 

Opinion 

As applied to the facts submitted, both questions are answcred in the 
negative. 

M. S. 642.04, to which you refer, provides in its part here material that 
when in any city of the four t h class no jail exists which in the judgment of 
the city council is sufficient 01' suitable for the detention of persons lawfu lly 
under arrest in the c ity, t he counci l may cause persons lawfully a rres ted 
to be detained in any city or county jail 01' lockup in t.he same or in an 
adjoining county. subject to t he conditions in that s tatute speci fi ed . 

Although it does not affirmatively appeal' from your inquiry, we assume 
COl' the purpose of this opinion that the City of Redwood Fal ls does not 
main tain a city jail, and if it does, it is not s ufficiently suitable fOl' the deten­
tion of persons lawfully under arrest in t he city. While the language of this 
statute relates only to the detention of persons lawfully under arrest in the 
city, and does not relate to their detention under a commitment after convic­
tion, it has been interpreted a s authority 'l ol' the confinement of the prisoner 
in t he county jail under a commitment fol' violation of a city ord inance. See 
Attorney General repol't 1934, opinions Nos, 267 and 675. Even so, the 
s tatute cited is not authority for a commitment by t he Municipal CO UJ·t of 
Redwood Falls in the County of Redwood to a workhouse located in the 
County of Hennepin. The express lang uage of tha t statute and the geo­
g ra phical locations of Redwood and Hennepin counties consti tute the 
authori ty for that s tatement. 

Nor are the provisions of Sections 643.01 and 643.02 appl icable to the 
s ituation presented by you. 

M. S., Section 643.01, prescribes that "In any county of this state in 
which there is ••• maintained by any county 01' by any city and county , 
a workhouse, correctional 01' work farm fot' the confinement of criminal 
offenders , any distr ict judge of the judicial di strict in which the county is 
situated, shull have the power, • * • to order any prisoner · ... confined 
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in t he county jail of such county under sentence · •• to be t ransferred 
from such county jail and recommitted to any such workhouse, correctional 
or work farm · • *." Section 643.02 merely prescribes the procedure to be 
followed where the authority conferred by Section 643.01 is invoked. But 
Section 643.01 may he invoked only where the prisoner is confined under 
scntence in a county jail in a county where there is a workhouse, correctional 
or work farm fol' t he confinement of criminal offenders. That situation does 
not exist in Redwood Cou nty. 

YOU!' attention is directed to the provisions of Section 610.35 which, so 
fa I ' as here material , provides as follows: 

" ••• When a sentence may be imprisonment in a coun ty jail, the 
offender may be sentenced to and imprisoned in a workhouse, if there 
be one in the county where he is tried or where the offense was com­
mitted, and if there be no workhouse in the county where the offender 
is tried or where the offense was committed, then the offender may be 
sentenced to and imprisoned in a work house in any county in this state; 
provided. that the county board of the county where the offender is 
tried shall have some agreement for the receipt, maintenance, and con­
finem ent of the prisoners with the latter county, .,. 0 . .. 

Wi th refel'cnce to the offenders who may be sentenced by yOUl' munici­
pal COUI·t to the county jail of Redwood County upon their convic tion of a 
misdemeanor undel' the slale law, the problem raised by you in your inquil'y 
might be satisfaclorily wor ked out through t he use of the statute last above 
quoted. 

With I'cfc rence to the offenders who may be sentenced by your municipal 
court and commitled to your county jail upon t heir conviction for the viola­
tion of any ordinance of the city, it may be poss ible to work out your prob­
lem under M. S. 641.07, to which your attention is directed . See Attorney 
General's opinion dated July 25, 1952, fil e 91-G, dealing with t he provisions 
of Section 641.07. 
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Redwood Counly Attorney. 
Scptcmbel' 23. 1952. 

LOWELL J. G RADY, 
Assistant Attorney Genera l. 

306- B-V 

Probate-Fee-Count y law library-Fees to he roneeted by probate judge­
M. S. A. 140.43. 

Facts 

Laws 1f)4!l, C. l R4, See, 10. Sub(1. 1, M. S. A. 140.4:1, is hadly wl'itten 
and reads: 

"When the county law library is established t he judge of the pro­
ba te court in IlI'occedings in his court. in the matte r of the estate of a 
deceased person looking to the entry of a decree of distribution of such 
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estate, except in any summar), proceeding under M. S. A. 5'25.51, to 
collect, as a county law library fee, the s um of $1.00 from the petitioner 
instituting the proceeding at the time of the filing of the petition 
therein." 

Question 

"Is a decree of descent a 'decree of distribution' within the meaning 
of this section 8 0 that the probate judge will be required to collect the 
law library fee in actions to determine descent of land 1" 

Opinion 

If it should be said that the judge is required to collect anything under 
Subd. 1, it seems to me that the words " decree of d istribution" are broad 
enough to include what is ordinarily called a decree of descent. If this sub­
division means any thing . it seems to me that it means that the judge' shall 
collect $1 in any proceeding for the determination of the descent of property 
under the laws relating to will s and intestate estates except in summary 
proceedings provided in M. S. A. 525.51. 
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Pennington County Attorney. 
June 20, 1951. 

CHARLES E. HOUSTON, 
Assis tant Attorney General. 

285-B 

Probatc-Guardianship-l>eed-Conveyances-Married women under guar· 
dianship-Conveyance of real estate by married women under guardian· 
s hip as minors-Construction of M. S. A .. Section 507.02 and Section 
525.60. 

Reconci ling Opinion of November 3, 1949, and Opinion No. 25, 1938 Report, 
dated November 4, 1937. 

Opinion 

The opinions of thi s office of November 4, 1937, No. 25, 1938 Attorney 
General's Report, and November 3, 1949, rela ting to the construction of 
M. S. A" Section 507.02 and Section 525.60, have been given consideration. 

The opinion datcd Novcmbel' 4, 1937, pertuins to L, 1935, C. 72, Section 
142, which is now M. S. A., Section 525,60, The writer thercof appears to 
have had in mind only malTied womcn undel" g ual'dianship as minors, and 
not married women who are mino.·s but not under guardianship. The section 
construed, namely, Section 525.60, is the one that provides that, if a female 
ward, under guardianship a s a mino l' only. mal'l"i es, the man'iage terminates 
"the guardians hip of her person but not of her estate, provided that such 
guardians hip s hall not affect her capacity to join with her husband in instru· 
mcnts involving his interest in rcul estate." 
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Under that section it appears that a lIlalTied woman who is amino)' 
and a ward under gua ."dinnship Illay "effectively join with he.' husband in 
ins truments affec ting only hi s rcal es tate interests" but that the marriage 
of s uch a minor who is under guardianship docs lIo t termi na te he r inc'apacity 
with reference La her own propc l'ty. 

The opinion written as above stated, on November 3, 1949, is in answer 
to the following question : "Maya married woman under 21 years of age 
convey her separate real estate, her husband joining in the deed 1" It is 
obvious that in answering that question it was assu,mcd that the married 
woman referred to was a minor but not one under guardianship. 

The answer to the question was based on the last sentence of M. S . A., 
Section 507.02, which definitely provides that, "The minority of the wife 
shall not invalidate any conveyance executed by hel'." It must, I believe, be 
assumed that the legislature did not intend to apply this las t Quoted sentence 
of said Section 507.02 to the minority of a wife who is under guardianship 
01' to repea l that sentence by the passage of M. S. A., Section 525.60, which 
refers to a wife who is a minor and under guardianship. 

When consideration is given to the intent in enacting the sections in 
question and that of the opinions thereon, the two opinions to which you 
refer in your communication need not be construed to be in conflict. How­
ever, for the purpose of eliminating any misunderstanding of the position 
of the Attorney General in the matte r in Question, it is herein ru\ed t hat, 
in so far a s it is poss ible to infer from any s tatement or phraseology used 
in the opinion of Nove mbe r 4, 1937,01' in the opinion of November S, 1949, 
any construction contrury to that hel'ein made, said opinions are hereby 
superseded. 
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J . A. A. BURNQUIST, 
Attorney General. 

Land Registration Department, H ennepin County. 
August 2G, 1952. 

131 
498-C 

Probate Judge - Vacancy - Term - Successor when e lected gen es for full 
four year term ; no provision for calling s pecial primary elec tion-M. S. 
1949, Sections 205.07-205.1 7,202.19,202.26, 202.27. 

Facts 

I40ur Swift County Probate Judge has resigned as of September I, 
1952, and the Governol' of thi s State has made an appointment to fill 
t his vacancy. Out' Probate Judge's tet'm would have expired Janual'y I, 
]955, if she had not resigned. 

"I presume from some of your past opinions that a s uccessor will 
have to be elected at this November General Election and I further 
presume that that successor will hold office for a full foul' yea r term 
and not only for the unexpi red term of the resigned Judge," 
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ques tions 

" 1. Am I corrcct in my presumptions <lbovl! sta ted '! 

"2, Will we have to hold a s pec ial primary election for t his office? 

"3. If wc have to hold a specia l primary e lection, how long a pe riod 
of time will we have to allow for fil ings and what procedure would 
have to be followed a s to notice of election, and so forth? 

"4. ]f it is unnecessary to hold a s pec ial prima ry e lection, how 
long a period of time do candidates have to fi le 101' this office? " 

Opinion 

We first answer question 1. 

Your conclusion that a s uccessor to the res igned Probate Judge should 
be elected a t the November genera) election is correct. ( Minn. Const. , Art . 
VI, Sec. 10.) The s uccessor thus e lected will serve for a four year term 
beginning t he first Monday in January, 1953. ( F lakne v. Erickson, 21 3 
Minn. 146, 6 N. W . (2d) 40. ) 

Answering question 2, you a re advised that a spec ial primary election 
need not be he ld, The said Article VI, Sec, 10, supra, provides in part: 

"And s uch successor s hall be elected at the first annual elec tion 
that occurs more than thirty days after the vacancy s hall have hap­
pened." 

In view of the fact that the resignation specifies that it will take effect on 

September I , that becomes the determinative dale, (State ex reI. Dosland v. 
Holm, 202 Minn. 500, 279 N. W. 218.) 

There is no statutory provis ion aHi.rmativcly IlI'oviding f or the calling 
of a special primary election, It will be noted that the provisions of M. S, 
1949, Sections 205.07 to 205.17, which authori ze the Govcrnol' to issue writs 
calling special elections, including- primary elec tions, arc limited to t hose 
cases in which the vacancy OCC lll'S in the office of representative in congress 
or member of the sLate legislatul'e , 0 1' in any other elective public office the 
filling of which is not othcrwise provided for , T hus the provisions of those 
sec tions of the statute BI'C not he re applicable, 

We limit our conclusions herein to the particular facts here before us. 

We believe that the conclusions of t he cou rt in the case of Flakne " . 
Erickson, s upra , a re he re applicable. In that case the general election was 
to be held on November 3, a Judge of the Distl'ict Court having died October 
1,1942, The court stated at page 150: 

"We know of no s tatutol'Y 01' constitutional limitation upon the 
number of candida tes who may fil e, or othcnvise qualify , for any elective 
office, That is the s itua t ion before the primary election when candidates 
al'C chosen, and the same freedom of choice is given to t hose who become 
candidates under Id , 202.19 (Section 601 -3[3]3). which is virtually a 
~ubstitute for the pl' imal'y whel'c situations s llch as we have here arise," 
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The language of t he court is there significant. When the court says that 
the filing under 202.19 is a subs titute for the primary where situations such 
a s the court has r ef erred to have arisen. we believe that in view of the fact 
that the vacancy will occur September 1 places this question within the 
same category as that which the court considered in the Flakne case. 

In view of our answer to ques tion 2, no a nswer is necessary to question 3. 

Answering question 4, it is our conclusion that the ruling of the court 
in the case of Flakne v. Erickson here con trols , and that filings must be 
made on or before the third Tuesday p receding the day of the general elec­
tion - that is, October 14, 1952. 

Section 202.26 provides tha t no nomination for any office shall be made 
either by petition 01' othcl'wise within 30 days before the time of holding 
a general election, except nominations to fill a vacancy in a nomination 
previously made, or to nominate a candidate for an office in which a vacancy 
has occurred and for which no person is a candidate. 

Again, we find t ha t Section 202.27 provides that :"cl' ti ficates of nomi· 
nation shall be fil ed "with the county auditor, to be placed upon the india 
tint ballots, on or before the third Tuesday preceding the day of election." 

In the Flakne case the court held that these sections must be construed 
with reference to each other since they are in par i maleria, and t he court 
there concluded that t he foregoi ng quoted portion of Section 202.27 was 
applicable. 

Swift County Attorney. 
August 22, 1952. 

DONALD C. ROGERS, 
Assistant Attorney General. 

S47-K 

CRIMINAL LAW 

26 
Autopsy and inquest - Coroner - Exhumation and a utopsy - Procedure 

where coroner refuses to act-M. S. A. 390.11, 614.20. 

F acts 

"An elderly gentleman was found dead recently in the southeastern 
part of our county, apparently the result of a suicide by hanging. The 
Coroner so found but many of our residents now believe it was foul play 
and t hey are ins isting upon an investigation of the matter . 

ult appears to me that there is rio use in doing anything unless and 
uutil we have the body exhumed and an autopsy made by some compe· 
tent medical men. The Coroner insists that his original finding of suicide 
is correct and refuses to order an inques t and, of course, refuses to, in 
any way, aid or assis t in the exhumation of the body and an a utopsy." 
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Question 

" Is there any way by which the body could be exhumed legally and 
an autopsy made without the approval of the Coroner?" 

Opinion 

(1) Autopsies are permitted by M. S. A. 614.20 in the cases therein 
specified, The s tatute cited, so far a s here pertinent, confers the right to 
dissect the dead body of a human being in "cases where the husband, wife. 
or next of kin, charged by law with the duty of burial, shall authorize dis­
section for the purpose of ascertaining the cause of death, and then only 
to the extent so authorized." 

You do not advise whether the deceased left a surviving spouse. If he 
did, the spouse could authorize the autopsy. If he did not but left next of 
kin, the next of kin could give the authority. 

Although Section 614.20 does not expressly confer the right to exhume 
the body in cases where the sUl'viving spouse or, if none, the next of kin 
consent to the performance of the autopsy, that right is impliedly conferred 
by the s tat.ute where the necessary consent is given. See Clay v. Aetna Life 
Ins. Co. (D. C. Minn.), 53 F . (2d) 689, at 693; d. also Sejrup v. Shepard, 
201 Minn. 132, 275 N. W. 687. 

(2) The office of coroner is created by statute. The duties of coroner 
are prescribed by statute. M, S. A. 390.11, so far as here pertinent, provides: 

"Coroners shall hold inquests, pos t mortem examinations, or autop­
s ies upon the dead bodies of such persons as are supposed to have come 
to their death by violence· ••. " 

Where, in the performance of his duty under the above quoted statute, 
the COl'oner dh'ects an inquest, post mortem examination or autopsy upon a 
dead body already intel'l'ed, the coroner has the authority to exhume the 
body upon which the inquest is to be held or the post mortem examination 
or autopsy to be conducted. See Sejrup v. Shepard, supra. 

Death by hanging, even though self-inflicted, is, in my opinion at least, 
"death by violence" within the meaning of Section 390.11. 

In an opinion of the Attorney General dated January 15, 1908 (103f), 
printed as Opinion No. 39 in the 1908 Report of the Attorney General, the 
then Attorney General passed upon a question somewhat similar to the one 
presented by you. In that opinion it was stated: 

,. ••• While a death by suicide would no doubt come within the 
strict lette r of the statute, a s being a 'death by violence,' we think that 
where it clearly appears tflat the death was due to a suicide the coroner 
is justified in declining to hold an inquest. If. however. there is any 
sus picion that a crime has been committed. or the evidence does not 
conclusively indicate that the death was caused by suicide, I think the 
coroner, in the prOI,er discharge of his duties, should hold an inquesL" 
(Emphasis supplied.) 
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While it is true that a coroner, like any other public officer , possesses 
considerable discretion in the performance of his 'official duties, yet it is not 
an unlimited discretion. See opinion of the Attorney General dated January 
29,1935 (I03f), printed as Opinion No. 117 in the 1936 Report of the Attor­
ney General. In the last cited opinion, in response to an inquiry whether 
lithe coroner is the only one to decide when an inquest and autopsy are t o 
be had in a certain case," the then Attorney General said: 

u ••• If the coroner is derelict in his duties he, of course, can be 
removed for non-feasance in office. In a proper case mandamus would 
lie to compel him to hold an inquest." (Emphasis supplied.) 

Whether the case involved in your inquiry is a proper case for mandamus 
to compel the coroner to act depends upon the facts in the case. When those 
facts are disclosed by an investigation of the matter, you will be able to 
determine for yourself whether a proper case for mandamus is presented. 

27 

Aitkin County Attorney. 
July 27, 1951. 

LOWELL J . GRADY, 
Assistant Attorney General. 

103-F 

Autopsy and inquest-Coroners ' inquests authorized-Do not require con­
sent of next of kin-M. S. 1949, Section 390.11. 

Facts 

II 'A' is found dead in the water of a lake. The facts show that he 
had only been at the lake for approximately five minutes immediately 
prior to the time that he was found . There is r eason to believe t hat 
death might have been due to heart f ailure rather than drowning. It is 
known that the decedent has double indemnity life insurance. The fam­
ily refuses to aHow an autopsy to determine whether the death was due 
to drowning or heart failure." 

Ques tion 

"When there is no ground for belief that the decedent came to his 
death through foul play or the negligence of others can the coroner r e­
quire an autopsy without the permission of the decedent's next of kin?" 

Opinion 

By M. S. 1949, Section 614.20 there is conferred the right to di ssect the 
dead body of il human being "where a coroner is authorized to hold an in­
quest upon the body, and then only so far a s he may authorize dissection." 

M. S. 1941, Section 390.11 contains the provisions authorizing the hold­
ing of an inquest by the coroner. By t hat section it is provided that a cor­
oner "shall hold inquests, post mortem examinations, or autopsies upon the 
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dead bodies of such persons a s are supposed to have come to their death by 
violence." In such cases the obligation on the part of the coroner appears 
to be mandatory. 

The last cited section, a s amended by L. 1945, C. 529, further provides 
that a coroner "may hold such inquest when the death is believed to have 
been and was evidently occasioned by accident or ca~ualty ." Whether in the 
circumstances in question the facts nre sufficient to justify a belief that 
death has "been and was cvident1y occasioned by accident or casualty" must 
be determined by the coroner upon reasonable investigation and in the 
exercise of sound discretion. 

If the coronct' finds, upon such investigation and in the exercise of such 
discretion, that the person concerning whom you have written is "supposed 
to have come to ••• death by violence/' it is the duty of the coroner to 
hold an inquest. If, after such investigation and in the exercise of such dis­
cretion, the coroner believes that the death of the person in question has 
Hbeen and was evidently occas ioned by accident or casualty," he may hold 
such inques t, but the holding thereof does not appear to be mandatory. 

If an inquest is held by the coroner in compliance with and as author­
ized by Section 390.11, the consent from the next of kin is not required. 

28 

Becker County Attorney. 
August 17, 1951. 

J. A. A . BURNQUlST, 
Attorney General . 

l03-i 

Che4:ks-Giving without funds-Court of county where chec::ks were given 
would have jurisdiction-M. S. A. 622.04. 

Facts 

B of Delavan telephoned C of Litchfield advising him that he de­
sired to purchase 16 'head of cattle. C sold the cattle by telephone con­
versation under promise that C would be paid in cash for the cattle 
when the same were deJivered at Delavan or thereabouts; that the 
trucker was to be B's agent, and that B should pay the hauling charges. 
'When the truck delivered the cattle, B gave the trucker two checks, 
one for $400 and another for $2,000, dated November 24, 1951, drawn on 
the Blue Earth State Bank, payable to C and signed by B. On the face 
of the $2,000 check appeared the notation : 

HBal. HoI. Hf. Keep check till Nov. 28, 1951." 
This check was deposited a few days later and was returned protested 
for nonpayment. On November 26 B mortgaged the stock purchased, 
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and shortly afterward this stock was trans ported across the Iowa line. 
'On December 3 the mortgagee satisfied the ehattel mortgage covering 
the cattle. 

Questions 

1. Whether a crime has been committed. 
2. In what county should the crime of giving checks without suffi­

cient funds, under M. S. A. 622.04, be prosecuted? 

Opinion 

1. This office does not pass upon questions of fact. Whether or not 
certain facts cons titute a crime is ultimately a jury question. It is for the 
county attorney to determine whether or not, after he has been advised of 
the facts, a person should be charged with the commission of a crime. 

2. M. S. A. G27.01 provides that every criminal cause shall be tried in 
the county where the offense was committed. In State v. Billington, 228 
Minn. 79,36 N. \V. (2d) 393, one of the questions involved was whether the 
trial court of Becker County had jurisdiction to try the defendant. The 
checks which were involved in that case were issued and given in Becker 
County and were payable on a bank in Minneapolis . The court, on page 86, 
held that the trial court of Becker County had jurisdiction to try the defend­
ant. From this decis ion we conclude that the county where the checks were 
issued and given would be the proper count y in which to ins titute the crim­
inal proceedings, and t hat the trial court of that county would have juris­
diction. 
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Meeker County Attorney. 
March IS, 1952. 

VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

l33-B-48 

County Attorney - Special counsel- Grand jury - Corrupt Practices Act­
Powers and duties of an attorney employed to assist the county attorney 
relating to violations of Corrupt Practices Act-M. S. A. 211.33, 388.05, 
680.lS. 

Facts 

Your question relates to the duties and powers of an attorney employed 
by a private citizen to assist the county attorney to perform his duties under 
M. S. A., Ch. 211, known as the HCorrupt Practices Act." 

The part of the section pertaining to the employment of an attorney for 
the purpose above stated reads as follows: 

••••• Any citizen may employ an attorney to ass is t the county attor­
ney to perform his duties under the provisions of th is chapter, and such 
attorney shall be recognized by the county attorney and the court as 
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associate counsel in the proceeding; and no prosecution, action, or pro­
ceeding shall be dismissed without notice to, or agains t the objection of, 
such associate counsel until the reasons of the county attorney for such 
dismissal, together with the objections thereto of the a ssociate counsel, 
shall have been filed in \Vl"iting, argued by counsel, and fully considered 
by the court, with such limitation a s to the time of filing such reasons 
and objections a s the court may impose." 

Question 1 

,I Does the s tatute contemplate any private, independent investiga­
tion to be conducted by the special cou nsel 1" 

Ollillion 

From the wording above quoted it would not appeal' that the statute 
contempla tes a private, independcnt inves tigation to be conducted by the 
attorney employed to a ssist the county at torney, but there is nothing in the 
act which prevents the attorney so cmployed from carrying on a private, 
independent investigation of his own, and thus be enabled to present to the 
county attorney relevant facts and names of witnesses capable of giving 
C'f)Jnpetent testimony. 

Question 2 

"If the statute does not contemplate any independent inves tigation 
upon the part of the special counsel, could you comment upon the possi­
bilities of appropriate conduct of said counsel 1" 

Opinion 

As to the duties of the county attorney, M. S. A., Section 211 .33, reads 
as follows : 

I'lf the county attorney of the county shall be notified by any officer 
or other person of any violation of any of t he provisions of this chapter, 
it shall be his duty forthwith to diligently inquire into the facts of such 
violation, and if there be reasonable ground for ins tituting a prosecu­
tion, it shall be the duty of such county attorney to present the charge, 
with all the evidence which he can procure, to the grand jury of such 
county. If any county attorney shall fail or refuse to faithfully perform 
any duty imposed upon him by the provision of this chapter, he shall 
be guilty of a misdemeanor; and, on conviction thereof, sha ll forfe it his 
office. It shall be the duty of the county a ttorney, under the penalty of 
forfeiture of his office, to prosecute any and all persons guilty of any 
violation of the provis ions of this chapter, the penalty of which is fine 
or imprisonment, or both, or removal from office . ..... 

The authorized employment by a citizen of an attorney to a ssist a 
county attorney in the matter of collecting evidence for the grand jury and, 
if an indictment is returned, in prosecuting a violator of the Corrupt Prac­
tices Act is obviously not for the purpose of displacing a county attorney, 
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but to render assistance to him in the performance of his duties and to afford 

to the associate counsel opportunity to be heard before dismissal of prose· 
cution of the person charged with violation of the provisions of the above 

cited Chapter 211. 

Upon the private attorney employed by a citizen is not conferred the 
power of the county attorney. but the right to be the associate counsel of 
the county attorney for the purpose of assisting the latter in the enforce­
ment of the law. The responsibility of the county attorney is made clear by 
the provision that a county attorney who fails or r efuses to perform faith­
fully any duty imposed upon him by the chapter under consideration is guilty 
of a misdemeanor that results, upon his conviction, in the forfeiture of his 
office. Until such conviction the county attOl·ney continues to possess all the 
powers conferred upon him by law. Such "associate counsel" has only the 
authority to assist the county attorney and to oppose, as above s tated, any 
proposed dismissal of the prosecution. This right to object to a dismissa l 
of the proceeding against the violator of the Corrupt Practices Act is given 
the "associate counsel" who. under the law, mus t be served with notice of 
any proposed dismissal. If he objects thereto the county attorney mus t file 
his reasons for a motion to dismiss , which, together with the a ssociate coun­
sel's objection thereto, shall be argued by counsel and fully cons idered by 
the court. 

It is my opinion that under M. S. A., Section 628.63, there is imposed 
upon the county attorney alone the duty, if the grand jury so requests, to 
examine the witnesses in its presence, but to permit any attorney other than 
the county attorney to examine witnesses without a statutory provision 
expressly authorizing that to be done will, I believe, under Section 630.18 
and the supreme court decision hereinafter cited, invalidate an indictment. 
The attorney employed by a private citizen to assist the county attorney is 
not given the authority by the provisions of the above cited Section 211.33 
to appear before the grand jury to examine witnesses, but, of course, if he 
can give legal and competent testimony he may be s ummoned by the grand 
jury to testify before that body in the capacity of a witness. 

The law in this regard is stated in the case of State v. Ernster, 147 Minn. 
81, 179 N. W. 640. On page 85 of the report containing the opinion, the 
court said : 

liThe common law respecting grand jury functions, as supplemented 
by our statutory enactments, clearly intends that there shall be no star 
chamber proceedings at which persons may come, either by delegations 
or singly, to advise or urge action on the part of the jury whether to 
indict or to find a no bill. •• • The grand jury is supposed to be a 
fearless and impartial investigator of crime, and to the more fully 
accomplish this purpose the law seeks to provide against every influence 
of outsiders, and specifies that t he mere presence of an unauthorized 
person when a witness testifies, or when the case is discussed, or the 
vote taken, is fatal to the indictment. Justice Harlan in Hurtado v. Cali­
fornia, 110 U. S. 616, said: 
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"4Grand juries perform most important public functions, and are 
a great security to the citizens against vindictive prosecutions either 
by the government, or by political partisans, or by priva te enemies'." 
(Emphasis supplied.) 

Another question submitted is a s to whether t he a ssociate counsel here 
considered has powers similar to those of the county attorney regarding 
investigation a nd subpoenas . Under the section in question it is the duty of 
the county attorney to inquire diligently into the facts and, as above stated, 
the a ssociate cou nsel may, if he desires, conduct his own investigation, but 
neither the county uttarney nor such a ssociate counsel has the power to cause 
witnesses to be s ubpoenaed to appear before either of them at their own 
offices or there to answer questions s ubmitted by either of them. However, 
the county attorney is given t he power by M. S. A., Section 388.05, to cause 
witnesses to be subpoenaed to appear before the grand jury. Such power is 
not conferred upon the "associate counsel" appointed under Section 211.33, 
but if he knows or find s by investigation persons who are able to give com­
petent testimony and should, thcrefo l'e, be subpoenaed a s witnesses before 
the grand jury, it must be a ssumed that on the request of such "associate 
counsel" the county attorney will cause the issuance of s ubpoenas for t heir 
appearance before the grand jury. 

30 

Ramsey County Attorney. 
September 26, 1952. 

J. A. A. BURNQUIST. 
Attorney General. 

121-A-l 

Dogs-Discussion of authorit.y of town board, if any. to order a dog confined 
which has bitten a person. M. S. 1949, Section 35.67, a nd Regulation 
1100 of the State Board of Health. 

Facts 

"AU was attacked and bitten by a dog owned by "B." Upon complaint 
of Of A," t he chairman of the town board and the town health officer ordered 
"B" to keep the dog confined and llot permit him to run at large for a period 
of two weeks undcr uuthori ty of Rcgulation 1100 of the 1944 printed regu­
lations of t he State Board of Healt h. "B" refuses to comply with the order 
and claims that "At! provoked the dog to attack him. 

Questions 

1. " Has the town board the power to order the dog confined for a 
period of two weeks after the attack? 

2. "If so, can 'B' be prosecuted for a misdemeanor in refusing to 
obey the order?" 







\ 
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Opinion 

Regulation 1100 of the State Board of Health relat ing to rabies reads 
as fo llows : 

"When any person has been attacked by an animal suspected of 
being or known to be rabid, the attending physician ot' the health officer, 
in communication wi th the Section of Preventable Diseases, Minnesota 
Department of Health , shall determine a s soon as practicable the advisa­
bility of said person receiving preventive treatment." 

This ru le in the foregoing f orm was adopted by the State Board of Health 
in 1949. It superseded in part Regulation 1100 of the State Bonrd of Health 
as it was in fo rce and effec t in 1944. Th e 1944 ru le [no longer in effect] did 
require that "The offending animal shall not be killed, but shall be observed 
for symptoms over a period of two weeks, unlcss it cannot safely be secured." 
By M. S. 1949, Section 144.49, a person violating a regulation of the State 
Board of Health is guilty of a misdemeanor. However, in view of the fore­
going, we arc unawa rc of any rules and regula t ions of the State Board of 
Health which have any application to the facts presented in your letter. 

M. S. 1949, Sec tion 35.67 et seq., in part authorizes the executive officer 
of each town board of health, when complaint , in writing , shall have been 
made to him that rabies exist s in the town to inves tigate the truth of t he 
complaint and de termine whether or not rabies docs exist in such town. 
If he finds and determincs that rabies does exist, he shall make and file a 
proclamation setting forth the fact and prohibiting the ownc)' 0 1' cll s todian 
of any dog from permitting or allowing t he dog to be a t large unless it is 
effectively muzzled. It is unlawful for any person to pcrmit his dog to run 
at large contrary to the terms of the proclamation when such a proclamation 
has been made. 

Your letter in no way indicates that a quaranti ne has been imposed in 
conformity with the requirements of said Section 35.67 ct seq. so as to make 
a violator thereof guilty of a misdemeanor. 

In view of the foregoing, and from the facts appearing in your Jetter, 
we are unable to determine under what authority. if any, the town board 
has power to order "B's" dog confined for a period of two weeks. In making 
this statement we necessarily assume that your town has not enacted any 
township laws covering the situation presented in you r statement of facts 
and that it lacks legal authority for so doing. Sec L. 1951, C. 533, and M. S. 
1949, Seelion 368.01. 

The general statutory provisions pel·taining to dogs, including the rights 
of a person who has been attacked by a dog, are contained in M. S. 1949, 
C. 347. See also L. 1951 , C. 315. 

Pope Coun ty Attorney. 
July 14, 1952. 

JOSEPH J . BRIGHT, 
Assistant Attorney General. 

146 
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31 
Drunken drivin g-Conviction Ullon plea or guilty to crime of drunkenness 

does noL ('ons titut e a bar t o IJrosec lition ror ollcratillg and driving a 
mot or "ch icle while under the influence of intoxicating liquor in viola­
t ion of M. S. 19,19, Section 169.12, upon thc ground of double jeopardy 
wi thin llH.'anillg of Minn. Cons t., Art. I, Section 7. 

Facts 

" . 0) * a defendant was charged with d.l'unken driving on a village 
s treet, upon the complaint of a vil1age constable, who s ubsequently 
withdl'ew that complaint a nd in a second complaint charged the same 
defendant. w ith being drunk on a public hig hway in sa id village, on the 
same date, for the same occu rrence, to which second complaint the 
defendant entel"ed a plea of gui lty a nd was fined." 

Question 

"Does the pIca of g uil ty to the complaint of being drunk on the 
highway or villa ge street opera te a s a bar to a ncw complaint being 
made by ano t.her individual or village officer , charging drunken driving, 
the same rela ting to the same occurrence and the same date 1" 

Opinion 

A plea of guilty by the defendant to a complaint charging drunkenness 
would not Hoperate as a bar to a new complaint · •• charging drunken 
driving" in violation of M. S. 1 949~ Section 169.12. 

Drunkenness and driving and operating a motor vehicle while under the 
influence of intoxicating liquor are sepa rate and distinct offenses, and a 
conviction upon a plea of guilty to t he crime of drunkenness would not 
co nstitute a bur to a subsequent prosecution for driving and operating a 
vehicle while under t he influence of intoxicating liquor upon the legal premise 
of a former jeopardy within the meaning of Minn" Cons t. , Art. I, Section 7. 
See State Y. h ens, 210 Minn. 334, 298 N. W. 50. 

32 

Houston County Attorney. 
Aug ust 15, 1951. 

VICTOR J. MICHAELSON, 
Special Ass istant Attorney General. 

133-B-B 

Drunken driving-Operating a motor vehicle whi1e under the influence of 
3.2 beer is no defense for prosecution for drunken driving under M. S. 
1949, Section 169.]2, or an ordinance containing s imilar language. 
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Question 

Would the fact that a man had been drinking nothing stronger than 
3.2 beer be a defense in a prosecution under t he drunken driving statute or 
a drunken driving ordinance containing the same language as the s tatute? 

Opinion 

M. S. 1949, Section 169.12, rcads in part a s follows : 

HIt is unlawful and punishable as provided in t his section for any 
person who is an habitual user of narcotic d)'ugs or any person who is 
under the influence of in tox icnting liquor 0 1' narco tic drug s to drive or 
operate any vehicle within this state./I 

The question you submit is directed to the meaning of the words "by a ny 
person who is under the influence of in tox icating liquor," as used in said 
statute. 

The term "while under the influence of intoxicating liquor" in a motor 
vehicle statute was discussed in S late v. Gra ham, 176 Minn. 164,222 N. W . 
909, and the court said in part: 

fl •• • The express ion 'under thc infl uence of intoxicating liquor' 
is in common, everyday use by the people . It is olde r than thi s law. 
,V hen used in reference to t he drivcl' of a vehicle on the public hig hways, 
it appears to have a well unde rstood meaning. The trial court, in the 
ca se of Elkin v . Buschner , 1 Monag. (Pa.) 359, 361, 16 A. ]02, 104, in 
discuss ing the question as to whe n a man is intox icated , used thi s 
language in ins tructing the jury: 

<I 'Wheneve r a man is under the infl uence or liquor so as not to be 
entirely at himself, he is in toxicated; although he can walk st r aight, 
although he may attend to his business and may not give any outward 
and vis ible sig ns to the ca sual observer t ha t he is drunk, yet if he is 
under the influence of liquor so as not to be at himself, so a s to be 
excited from it and no t to possess that clearness of in tellect and that 
control of himself that he otherwise would have, he is intoxicated.' 

"This instruction was approved. I t would seem that the s tatements 
so made express quite clearly the meaning of the wOI'ds 'under the influ­
ence of intoxicating liquor .' When a person is so affected by intoxicat­
ing liquor as not to possess that clearness of in tellect and control of 
himself that he otherwise would have, he is under the influence of intoxi­
cating liquor. That would appeal' to be the common understanding of 
the expr ess ion, and well known. In that ligh t the use of the ex press ion 
in the statute r ende r s the law ne it her obscure nOI' unce r tain . We hold 
the s tatute to be constitu t ional and valid." 

A statute prohibiti ng the dr iving of a n automobile whi le the motorist 
is unde r the influence of intoxicat ing liquor was intended to punish t hose 
who were in fact under the influence of intoxicating liquor, whethe r intoxi-
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cation was caused by becl' with alcoholic content of 3.2 pel' cent or by liquor 
with g reater alcoholic content. See 22 W. & P .,1951 pocket part, p. 110, and 
Cases cited therein. 

In view of the foregoing, we therefore answer your inquiry in the nega­
tive, Ii a pm'son operates a motor vehicle while intoxicated, it is of no con­
sequence tha t he got that way by drinking beer with alcoholic content of 
3.2 per cent 01' less. 
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Benson City AtLorney 
August 13, 1951. 

JOSEPH J. BRIGHT, 
Ass is tant Attorney General. 

632-B-2 

Embezzlement-Venue should be la id in county where crime was com mitted 
- M. S. A., Section 627.01- Minn. Const., Art. I , Section 6-State v. 
New, 22 Minn. 76. 

Facts 

A distribu tor at the city of B in C county employed X, a resident of 
A county, to sell his products in said A county. X received the products at 
B city and sold them in A coun ty. He collected the amount due therefor but 
did not remit the money so collected to the distributor's office in B city, and 
X is short in his account with the distribut.or. Settlement of t.he money 
collected by X was to be made to the distributor at B city. It was understood 
t hat X could mail remittances to the disb 'ibutol', and that it would not be 
necessary for him to take the money collected to the distribu tor although 
he did at times deliver the money collected to the dis tributor at B city. 
X also mude payments personally to the dis tributor at B city. 

The dis tributor has requested that X be charged with embezzlement, 
and that criminal proceedings be instituted agains t him in A county. the 
place of his residence and wherein he sold the products fo r the distributor 
and received payment therefor. 

Question 

Should the venue charging X with the crime of embezzlement be laid 
in A county? 

Opinion 

In a criminal pl'osecution t he accused is by statute and the constitution 
entitled to the right to a trial by an impartial jury of the county wherein the 
crime shall have been committed. Minn. Cons t., Art, I, Section 6; M. S. A., 
Section 627.01; Stale v. Heidelberg, 216 Minn. 383-385, 12 N. W. 2d 781. 

The facts presented do not disc lose that X was at any time, during the 
period when he sold the products for the distributor and received payment 
thereior, absent ft'om A county. In tent to embezzle the distributor's money 
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is an element which must be taken into consideration. Such intent to embezzle 
could not have occurred outside of A county unless X had been absent from 

such county, 

In our opinion t he facts a s presented are controlled by the decision in 
State v. New, 22 Minn. 76. In this case the indictment alleged that the 
embezzlement and conversion with which the defendant was charged was 
committed in Hennepin County, In the course of its decision the court, on 
page 79, said: 

"The evidence showed that he received the money ' from his employer 
in that county. and that he never handed it over or accounted for it, as 
it was his duty to do, but appropria ted it to his own use without author­
ity. Where he made the appropriation did not affirmatively appear. 
Without now determining where the offense would, in law, have been 
deemed to have been committed, if it had appeared that the unlawful 
appropriation had been made in Ramsey county. it is sufficient at this 
time to say that when it is considered that there was no evidence that 
defendant carried the money out of H ennepin county, or made the 
unlawful appropriation of it in any other place, the evidence of its 
receipt by defendant in that county, and of his unexplained failure to 
hand it over or account for it. is at Jeast prima facie evidence that the 
offense charged was committed in Hennepin coun ty. The impractica­
bility of any other rule, in prosecutions for an offense of this kind, will 
be obvious upon a moment's r eflection." 

Assuming that the failure of X to deliver over and pay to the distrib­
utor at B city the money which he received for the products sold by him in 
A county constitutes the crime of embezzlement, we believe that the venue 
for the criminal prosecution therefor should be laid in A county. Our con­
clusion is in harmony with tne decision of our court in State v. New, supra. 
See also State v. Billington, 228 Minn. 79, 86, 36 N. W . 2d 393. 
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Aitkin County Attorney. 
March 24, 1952. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

133-B-24-d 

Garnbling-Lottery-Certain device recording a score dependent upon oper­
ator's skiJI is not per se gambling-Device giving prizes to certain oper­
ators attaining certain scores by drawing and chance cons titutes lottery 
under M. S. 616.01-Sections 614.01, 614.06, 614.07, 314.14 (2), 326.53 
(2), and 325.54 considered-
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Facts 

"A machine consists of a fl at hardwood board with a lighted scoring 
device ~\t one end, and open on t he othe l' end , which is operated by in­
se rt ing in said machine a coin, wh ich coin causes the scoring device to 
light up and )'cgistc r the SC01'C of the player. The player manually 
slides a weighted meta l di sc to the ligh ted end of the board , where said 
di sc makes contact with elect rical devices which register a score in terms 
of numbers on lhe lighted board. Afte r a speci fied num ber of plays the 
scoreboard lig hts up t he final score, and further manual operation of the 
metal di sc is poss ible, but the score wi ll not r egister on said scoreboard. 
The control of the slid ing metal disc is entirely controlled by the player 
of t he mach ine, but t he scoring of said player's sliding the metal disc is 
entirely mechanica1." 

Ques tions 

<CDoes the score registered by the operator 's skill in sliding said 
metnl di sc violnte the statutes as a gambling device or lotter y if : 

a. At the end of each week a prize is g iven by virtue of a 
d .·awing of tickets placed in a box, s llch tickets being given free of 
charge to persons making over n certain specified score on the 
machine aforesaid, and that such score is noted by the owner of the 
place of business in which said machine is operated; and that the 
only way to qunlify for said ticket is to attain a high score on said 
machine, and that the drawing of tickets is made from all the tickets 
placed in suid box by the opera to .· of t he bu siness wherein said 
machine is placed, and not upon the bas is of the highest score, but 
from a drawing made from the relatively high scoring players 
during the week? 

b. At the end of each week, a prize is given to the player who 
has attained the highes t score in the operation of said machine 
during that period; and that the only way to qualify for said prize 
is to play said machine, and to attain during the weck said prize is 
offcred, the hig hest score ngistel'ed upon the scoreboard of said 
mach ine? " 

Opinion 

In your description of the device or machine you s tate that the score as 
regis tered res ul ts Hby the operator's sk ill in sliding sa id metal di sc" across 
a board, and at the end such disc "makes contact with electrical devices which 
,·egister a score in tcrms of numbers on the lighted board." If the operation 
0 1' playing of the machine or device ended at that point and such score as 
.·egistercd res ulted, a s stated, from the operator's skill in s lid ing the metal 
d isc, then the elements essentia l to constitute Ugaming," "gambl ing," 0 1' a 
"gambling device" as defin ed by the courts , including Ollr own, arc lacking. 
In People \'. La"in (N. Y.), 71 N. E. 753, on page 755 the court said: 
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"It was there said (30 N. C. 271): 'We believe that in the popular 
mind the universal acceptation of a "game of chance" is such a game 
as is determined entirely or in part by lot or mere luck, and in which 
judgment, practice, skill, or adroitness have honestly no office at all, or 
are thW81·tcd by chance. As intelligible examples, the games of dice 
arc determined by throwing only, and those in which the throw of the 
dice regulates the play, or the hand a t cards depends upon a dealing 
with the face down, exhibit two classes of games of chance.' On the 
other hand, games of chess, checkel's, billiards, and bowling were held 
to be games of skill. This distinction has obtained in nil those jur isdic­
tions where the definition of the term 'game of chance' has been material 
under their statutory law. Wortham v. State, 59 Miss. 179; Eubanks v. 
State, 5 Mo. 450; Harless v. U. S., 1 Morris (Iowa) 169; Glascock v. 
State, 10 Mo. 508. Throwing dice is purely a game of chance, and chess is 
purely a game of skill. But games of cards do not cease to be games 
of chance because they call for t he exercise of skill by the players, nor 
do games of billiards cease to be games of skill because at t imes, espe­
cially in the case of tyros, t heir r esult is determined by some unfore­
seen accident, usually called 'luck: The tes t of the character of the 
game is not whether it contains an element of chance or an element of 
skUl, but which is the dominating element that determines the r esul t 
of the game 1" 

Foley v. Whelan, 219 Minn. 209, 17 N. W . 2d 367 involved a question 
of the right to recover money lost on a slot machine. In t he course of the 
decision the court on page 214 said: 

"The words 'game' and 'gamble' and 'gaming' and 'gambling,' 
respectively, are taken a s synonymous. Opinion of the Justices, 78 N. H. 
625, 63 A. 505, 6 Ann. Cas. 689. Because the words are synonymous , all 
our statutes relative to gambling are found in the statutes under the 
heading of 'Gaming: As said by Mr. Justice Cooley in People v. Weit­
hoff, 51 Mich. 203, 16 N. W . 442, 47 Am. R. 557, in holding that betting 
upon a game constitutes gaming:' · •• those game or gamble who thus 
bet' (51 Mich. 212, 16 N . W. 446), and 'The word "game" is very com­
prehensive, and embraces every contrivance or institu t ion which has 
for its object to furnish sport, recreation or amusement. Let a s take 
be laid upon the chances of the game, and we have gaming' (51 Mich. 
214,16 N. W. 447-448). We pointed out in State v . Shaw, 39 Minn. 153, 
156, 39 N . W. 305, 307, that gambling devices are used 'in games of 
chance: They are the instrumentalities by which the games are played. 
The insertion of a coin in a slot machine and the pulling of a lever sets 
its internal mechanism in motion. Occa sionally the machine pays off in 
money, depending upon the operation of its mechanism. While the 
machine is so regulated that the chances are uneven agains t the player 
and in favor of the keeper, the r esult in the particular ca se is one of 
chance. The player risks the money used to set the machine in opera­
tion on his chances of winning a payoff by the machine. He bets his 
money against that of the machine's keeper, which is kept therein for 
the purpose. If the player loses, the machine keeps his coin; if he wins , 
it pays him with the payoff. The machine is the owner's robot or mechan-
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ieal gambler, which not only accepts the bets of all comers but decides 
them also. It is, as we said of a 'stock clock' in State v. Grimes, 49 Minn. 
443, 62 N. W. 42, a device or contrivance to determine as between the 
player and the keeper of the machine 'who wins or who loses his money 
on a contest of chance.' Consequently. slot machines 8rc universally 
regarded as gambling devices." 

The question of what constitu tes a gambling device is onc of fact, the 
ultimate determination of which is for the courts and juries. 

There are certain statutes which must be considered in determining 
whether a particular machine or device constitutes a gambling device. 

Gambling is prohibited by Section 614.06, which in part reads as follows: 

"Gambling with cards, dice, gaming tables, or any other gambling 
device whatever is hereby prohibited." 

Section 614.07 makes it unlawful to suffer or keep a gambling device 
upon the premises described in this statute. Section 340.14, subd. 2, r elating 
to licensed places for the sale of intoxicating liquor in part provides: 

UNo licensee shall keep, possess, or operate, or permit the keeping, 
possess ion, or operation of, on the licensed premises, or in any room 
adjoining the licensed premises, any slot machine, dice, or any gambling 
device 01' apparatus, nor permit any gambling therein · ••. " 

A gambling device is defined in Section 325.53, subd. 2, a s follows: 

•• 'Gambling devices' means slot machines, roulette wheels, punch­
boards, number jars and pin ball machines which return coins or slugs, 
chips, or tokens of any kind, which are redeemable in merchandise or 
cash." 

The in tent of the legislature in ena cting the act of which the last referred 
to statute is a part is fo und in Section 325.54, which reads a s follows : 

"The intentional possession or wilful keeping of a gambling device 
upon any licensed premises is cause for the revocation of any license 
under which the licensed bus iness is carried on upon the p remises where 
the gambling device is found." 

We do not believe that if the transaction of playing the machine here 
in question is limited to merely recording a score resulting from the skill of 
the opera tor that such t ransaction would offend the statutes above referred to. 

However, it appears from question (a) that at the end of each week a 
prize will be given. The winner will be drawn by lot. Names of players who 
have a ttained a score as determined by the owner of the premises where 
the machine is located will have a chance to win a prizej selection of such 
winner will be by chance. Such a plan or scheme raises the question of 
whether the same constitutes a lottery. A lottery is defined in Section 
614.01 a s follows: 



COURTS AND CRIMINAL LAW 81 

U A lottery is a scheme for the distribution of property by chance 
among persons who have paid, or agreed to pay, a valuable considera­
tion for the chance, whether it shall be called a lottery, raffle, gift enter­
prise, or by any other name, and is hereby declared unlawful and a 
public nuisance." 

Three elements arc essential to constitute a lottery, namely, a chance, 
a reward or prize, and a consideration therefor. State v. Stern. 201 Minn. 
189, 275 N. W. 626. 

It is our opinion that the plan or scheme f or awarding prizes in the 
manner a s described in question (a) above constitutes a lottery within the 
meaning of t he lottery statutes. The machine being used as a part of and 
in connection with such plan 01' scheme for awarding a p rize by chance for 
which a consideration is paid, as only those paying to usc the machine are 
given such chance, it necessarily follows that the use of the machine for 
such purpose would be in violation of law. 

Upon the assumption that a prize will be given only in the manner 
described in question (b). namely, to the person receiving the highest score, 
which results solely from the operator's skill, then such a plan would not be 
in violation of law. 
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VICTOR J . MICHAELSON, 
Special Assis tant Attorney General. 

Granite FaJIs City Attorney. 
April 13, 1951. 738·d 

GambHng-Lottery-Plan submitted held lottery-Water regatta-Purchase 
of admission ticket necessary (or participation in drawing-M. S. 1949, 
Section 614.01. 

Facts 

liThe American Legion at Lake City, Minnesota, is hos t this year 
.. to the First District Legion Convention commencing June 16th. 

"They propose during this convention to promote an entertainment 
which will be advertised as a 'Water Regatta,' and will consis t of boat 
racing, diving, swimming, and other competitive sports. An advance 
sale of admiss ion ticke ts to this event will be conducted. The purchase 
of a ticket will qualify the holder to participate in a drawing to be 
conducted at some time during the entertainment, at which time an 
automobile will be awarded to the holder of the ticket number drawn." 

Question 

On the above stated facts, would the foregoing plan, if pursued, consti­
tute a violation of the statutes prohibiting lotteries ? 
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Opinion 

M. S. 1949, Section 614.01, provides : 

"A lottery is a scheme for t he dis tribution of property by chance 
among persons who have paid, 01' agreed to pay. a valuable consideration 
for t he chance, whether i t shall be ca lled a lottery. r affle, gift enterprise, 
or by any other name, and is hereby declared unlawful and a public 
nuisance. 

"Every person who shall contrive, propose, or draw a lottery, or 
shall a ss is t in contriving, proposing, or drawing a lotter y. shall be pun­
ished by imprisonment in the s ta te prison f or not more t han two years , 
or by a fine of no t more than $1,000, 01' by both," 

There are three elements of a lottery under this statute : (1) prize, 
(2) chance, and (3) payment of a consideration, directly 01' indirec tly, for 
the chance. The presence of two of these elements - namely, (1) prize and 
(2) chance - in the plan submitted is obvious. The question then remains : 
do the participants in the plan pay a valuable cons ideration for the chance 
to participate ? If they do, the plan constitutes a lottery within the meaning 
of M. S. 1949, Section 614.01. See State v. Schuber t Theatre P layers Co., 203 
Minn. 366, 281 N. W. 369. If they do not, the plan does not const itute a 
lottery under the s tat ute cited. See Albert Lea Amusement Corp. v. Hanson, 
231 Minn. 401, 43 N. W. (2d) 249. 

It appears from your statement of facts that only those persons who 
purchase an admission t icket to the entertainment event will be qualified or 
permit ted to participate in t he chance. If that res tricted plan be pursued, 
the decision of the Minnesota Supreme Court in State v. Schubert Theatre 
Players Co., supra, would control. If, on the other hand, no consideration 
whatever passes from the persons permitted to participate in t he drawing 
to the sponsor of the plan for the right to participate, then the decision of 
the Minnesota Supreme Court in Albert Lea Amusement Corp. v. Hanson, 
supra, holding that the plan does not cons titute a lottery within the meaning 
of Section 614.01, would control. 
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Wabasha County Attorney. 
March 28, 1951. 

LOWELL J. GRADY, 
Assistant Attorney General. 

510-C-5 

Information-County Attorney-Duty-County Attorney to fil e an info rma­
tion where he has knowledge or information which would subject a 
defendant to add itiona l punishment under the law- 1\![. S. 1949, Section 
610.31. 
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Facts 

liThe statutes subjecting a defendant to additional punishment 
under the law when he has fOlomel"ly been convicted of a crime, said 
statutes being from 610.29 to 610.34, and in particular, calling your 
a ttention t.o Section 610.31, M. S. A., which states, lit shall be the duty 
of the county attorney of the county in which such conviction was had 
to fil e an info rmation with the court wherein t he conviction was had 
accus ing such person of such previous convictions, etc.,' and Op. Atty. 
Gen. 1928, No. 132. which states, ' it is the duty of county attorney to 
file information in every case wherein he has knowledge or information 
that defendant has been form eJ'ly convic ted of a crime, etc.' 

UA number of county attorneys do not file informations in ac­
cOl'dance with Section 610.31 and prison officials do not make a report 
in accordance with Section 610.32. 

"I am of the opinion that there should be some uniformity in the 
various counties regarding this matter that would subject defendants 
to additional punishment under the law. I also appreciate that there are 
convictions where the circumstances probably do not justify additional 
punishment when the person ngain gets in trouble, but apparently the 
law does not leave any discretion in the matter to the county attorney." 

Question 

"Is a county attorney compelled and required to fil e an information 
informing of previous convictions in every case r egardless of the cir­
cumstances ?" 

Opinion 

M. S. 1949, Section 610.31, in part provides: 

"Ji at any time before sentence, or at any time after sentence but 
before such sentence is fully executed, it shall appear that a person 
convicted of a felony, or an a t tempt to commit a felony. has been previ­
ously convicted of any crime so as to render him liable to increased 
punishment by reason thereof under any law of this state, it shall be the 
duty of the county attorney of the coun ty in which such conviction was 
had to file an information wi th the court wherein the conviction was 
had accusing such person of such previous convictions, •••. " 

This law follows t he general patte!'n of the so-called Baurnes law. See N. Y. 
Penal Law, Sections 1941-1943, a s amended by N. Y. Laws 1926, C. 457. In 
construing the New York law the court said : 

"The district attorney is charged with the duty of filing an infor­
mation accusing the convicted defendant of his previous convictions. 
This is not discretionary ; it is mandatory." 
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People v. Gowasky, 244 N. Y. 451 ; 155 N. E. 737, 742. 

Under 'our law, Section 610.31, supra, it is the absolute duty of the 
county attorney to fil e an information in every case whe re he has knowledge 
or information that a defendant has been fo rmerly convicted of a crime that 
would subject him to additional punishment undel' the law. 
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Stearns Co .. mty Attorney 
August 21, 1951. 

VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

121-B-7 

Uemoval or building-Severance and removal of building from realty by 
vendee under contract for deed without consent of vendor should be 
prosecuted under M. S. A. 621.26 and not under 621.20 or the larceny 
statute. 

Facts 

The vendee of a contract for deed which is several years in default has 
removed the house from the premises therein described without the consent 
of the vendor. 

Questions 

Does t he act of the vendee constitute a criminal act under M. S. A. 
621.20 ? 

In the event that the nforesaid statute does not apply, what criminal 
charge, if any, might properly lie ~ 

Opinion 

Both questions will be considered together. 
A crime in this state is defi ned by statute a s an act or omission for­

bidden by law and punishable upon conviction by death, imprisonment, fine, 
or other penal discipline. Dunnell 's Minnesota Digest, Vol. 2, Section 2406, 
and cases cited. The s tatutes of this state prescribe the acts and omissions 
upon which criminal respons ibili ty must be determined. 

In the instant ca se there are several s tatutes to be considered, and 
therefrom determined whether or not t he act of t he vendee in the circum­
s tances related constitutes a crime. M. S. A., Section 621.20, provides: 

"Every mortgagor or other person who shan remove any building, 
fixture, or f ence s ituate 01' being upon any real es tate on which a mort­
gage or mechanic's lien exis ts, either before or aft er the foreclosure of 
such mortgage or lien, to t he prejudice of the holder thereof, wi th intent 
to impair or lessen the value of such mortgage or lien, without firs t 
having obtained the consent of the person owning 0 1' holding the same, 
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s hall be punished by imprisonment in the county jail for not more than 
six months, or by a fine of not more t han $500, or by both," (Emphasis 
supplied,) 

The gis t of t.he crim inal act under this s tatute is the removal 'of a 
building being upon any real estate on which a mortgage or mechanic's lien 
exists to the prej udice of the holder thereof and with intent to impair or 
lessen the value of the mortgage or Hen without first having obtained the 
consent of the vendor 01' one holding the same. It does not appeal' from the 
facts presented that there was either a mortgage or a mechanic's lien upon 
the real es tate from which the vendee removed the building in question 
without the consent of the vendor. The real estate of which s uch building 
was n part had been sold under n contl'act for deed . There is a well r ecog­
nized distinction between a real estate mortga ge and a contract for deed. 
See M. S. A., Chapters 580 and 581, relating to foreclosure of mortgages by 
advertisement and action, and Section 559.21 which pertains to the cancel­
lation and termination of a contract for deed. 

In our opinion the act of the vendee, upon the fncts presented, does not 
constitute a cl'ime under Section 621.20, supra. 

r he s tatute defining the Val'iOllS acts which cons titute the crime of 
tal'ccny involves acts in connection with personal property. choses in action 
and othel' s pecies of personal property. Removing a building from real 
estate of which the building is an appurtenant part does not cons titute lar­
ceny within the meaning of that te l'm and a s defined by M. S. A., Chapter 622. 

This general principle of law is stated in 52 C. J . S., p. 792, as foHows: 

"Things which the law regards as constituting a part of the land 
in which they are contained or on which they are deposited, s uch as 
minerals in the soil, or manure made on fanning lands in the ordinary 
course of husbandry, or a tombs tOile erected at a grave, or a house, or 
things which constitute a s tructural part of a building, such as the 
doors, or piping, or t he lead of the roof, are not, at common law, the 
s ubjects of larceny, until they become severed from the realty of which 
they are constructively a part." 

However, in the event that a building has been severed from the land 
so that it was not an appurtenant part thereof and cons tituted personal 
property and not real property, an unlawful and wilful appropriation thereof 
would constitute larceny, 

By Section 621.25 (3) it is unlawful f or a person to " sever from the 
freehold of another or of the state any p roduce thereof, or anything attached 
thereto." A building would be included within t he term "anything attached 
thereto." Bot h the vendor and the vendee under a contract for deed for the 
sale of rcal estate al'e freeholders. See Words and Phrases, Permanent Edi­
tion , Vol. 17, page 647, In the light of this legal effect, which constitutes 
both the vendor and vendee as a freeholder, we are of the opinion that from 
the facts above s tated there has been no violation of the las t mentioned 
statute. 
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Section 621.26 l'cads a s follows : 

"Ever y person who shall unlawfully and wilfully destroy or injure 
any real 01' personal property of another, which is no t s pecially described 
herein, and where the punis hment is not specially presc ribed by statute, 
shall be p unished as follows : 

"(1) If the value of the property destroyed, or the diminution in 
value by injury to the same, shall be less than $20.00, by imprisonment 
in the county ja il for not more t han three months, or by a fine of not 
more than $100; 

H (2) If the value of the propClty destroyed, 01' the diminution in 
value by the injury, shall be $20.00 01' more, by imprisonment in t he 
county ja il for not more t han onc year, 01' by fine of not morc than $500, 
or by both. 

" In addition to the punishment herein prescribed, he shall be liable 
in tI'eble damages for t he injury done, to be r ecovered in a civ il action 
by the owner of the property, or the public officer having charge thereof." 

Clearly, the removal of the b uilding as above related did destroy and in jure 
the r eal estate of a nother, to-wit: t he vendor in whom the legal t itle thereto 
reposed, and if the act of the vendee in removing such building was wilfu l, 
then it is our opinion that prosecution should be laid under this statute. 

We have made a careful examination of the opinions of this office and 
have not f ound any former opinion which has any bearing upon the questions 
considered. We have not found any decis ion of our own court or of any 
foreign juri sdiction where s imilar questions were before the court for con­
s ideration. F rom our examination of the various sta tutes we have concluded 
that t he only s tatute under which a criminal chal'ge should be made, upon 
the facts presented, is Section 621.26 s upra. 

Itasca County Attorney. 
Aug ust 1, 1952. 

VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

133-B-59 
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38 
Bids and contracts-AcCCI) tance-Contract let on bids by school di stri ct , after 

acceptance of bids. s hould not be modifi ed by inser tion of a condition not 
conta ined in the invita t ion for bids and in the bid. 
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Facts 

Consolidated School Dis trict No. 6 of Carlton County invited separate 
bids "for the General Construction, Heating, Ventilating and Plumbing and 
Electrical work" on a certain school building to be built. Bidders were 
advised in the invi tation that "Proposed forms of contract documents, includ­
ing plans and s pecifications" were on fil e at places specified. They were 
further advised that "No bid shall be withdrawn subsequent to the opening 
of bids without the consent of the [school] Board or for a period of thirty 
(30) days aiter the scheduled time of closing bids," Such time appears to 
have been October 25, 1951. 

At a proper time the bids were considered by the school board. The 
contracts were awarded to low bidders. The contract for general construc­
tion was awarded to the K-H Co. and on October 25, 1951, a letter by the 
clerk of the board was written and maned to the company, saying: 

Uln accordance with your bid given to the Board of Education of 
the Barnum School, we wish to advise you that your company has been 
tentatively awarded the contract for General Construction of the Indus­
trial Arts addition to t he Barnum school, for the sum of Twenty Four 
Thousand Three Hundred Dollars ($24,300.00). 

"Contract will be entered into upon receipt of N. P . A. approva1." 

I understand that the last quoted sentence was understood by the parties 
to mean that, if and when, under the laws of the United States and regula­
tions thereby authorized and in force, the materials required for the con­
struction of the building should be made available, a formal written con­
tract between the parties would be made. 

Not until February 14, 1962, did the board receive approval by the 
agency of the government of the United States that the materials were 
available. Thereupon, a contract was submitted to the successful bidder to 
be executed. The contractor stated that, because of uncertainty concerning 
wages which it might be required to pay during the performance of the 
contract, the contractor had, before signing the contract, inserted a clause 
providing that if the contractor shall during the performance of this contract 
be required to pay a higher scale of wages than that prevailing at the t ime 
the contract is made, then in that case the contractor shall be entitled to 
additional compensation to the extent of such wage increase. 

Questions 

1. " l s it legal for the Barnum Board of Education to insert an 
escalator clause into the contract to provide that the difference antici­
pated in labor costs after May 1, 1952 can be added to the contractor's 
bid? 

2. "Is there any legal manner by which the contractors' bids can 
be altered to provide for the unexpected ri se in labor costs in this par­
ticular case 1" 
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Opinion 

The bidders were informed by the invitation, a s shown by the language 
in bold face, that they were to bid upon a certain form of contract, plans 
and specifications. The bid in question stated: 

"The undersigned having familiariz ed themselves with the local 
conditions affecting the cost of the work, and with the contract docu­
ments , including Advertisement for Bids, Information for Bidders, Form 
of Proposal, General Condi tions, Plans and Specifica t ions, on fi le in the 
office of C. H. Welch, Clerk of the Board of Education, and at the offices 
of W. E. Ellingsen, Architect, 217 Ton'ey Building, Duluth, Minnesota, 
hereby proposes to furni sh all labor, ma terial and equipment to com­
plete the General Contl"act for the Industrial Arts Building addition to 
the brick school building, located in the Town of Bal"llum, Minnesota, 
and to pel'form s uch work, all in accordance with Contract Documents, 
prepared by \V. E. Ellingsen, Architect, the base proposal being the 
sum of TWENTY-FOUR THOUSAND THREE HUNDRED DOLLARS 
($24,300.00 ) ." 

Such bid cons tituted an offel·. A contract with the best bidder , contain­
ing substantial provi sions beneficial to him, which were not included in the 
speci fications is void. The ru le is sta ted in 43 Am. JUl'., Public Works and 
Contracts, 781, Section 40, and in Diamond v. City of Mankato, 89 Minn. 48, 
93 N. W. 011 ; LeTourneau v. Flugo, 00 Minn. 420, 97 N. W. 115; Patterson v. 
Barber Asphalt Paving Co., 96 Minn. 9, 10'1 N . W. 566; Independent School 
District No. ] 02 Y. Farmcrs & Mcrchants State Bank, 153 Minn. 353, 190 
N. W. 539. The second question requires a negative answer. 

39 

The proposed contract is not in response to the invitation for bids. 

Commissioner of Education. 
Ma,·ch 4, 1952. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

707-A-12 

Consolidation-Real estate-Conveyance of real es tate after consolidation 
is cffected by officcrs of thc newly consolida ted dis trict- The former 
constituent dis tricts merged in the consolidated dis t r ict terminate thcir 
goYcrnmcntal exis tence 1I1)on consolidation- M. S. 1949, 125.06, subd. 2. 

Facts 

In Jackson County, Independent School District No.6, by consolidation, 
absorbed former Common School Districts numbered 16, 23 and 53. I nde­
pendent School District No. 6 thereupon took over management of the 
enlarged district. Before such consolidation, Districts 16, 23 and 53 owned 
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real and personal property. In one such district, the deed of conveyance of 
land to the district contained a clause to the effect that, should t he premises 
conveyed not be used for school purposes, the land should revert to the 
grantor. Buildings arc on such land. 

Questions 

Ht. In conveying the real estate and the personal property belong­
ing to these various school districts, who executes the instruments of 
conveyance, 

a. The Board of the former school district, or 

h. The Board of School District No.6, the new Joint Consolidated 
District? 

"2. Some of the former school districts have considerable assets 
in the way of funds on hand and equipment. One former district has 
very little asse ts. Are the assets of the joining districts merged with 
the new district without regard to the amount brought in by such di s~ 
tricts, or is there a provision for crediting or allocating back to the 
taxpayers of such joining districts some portion of such assets which 
are in access [excess] of other joining districts 1 In other words , Dis ­
trict 23 has $5000 worth of funds on hand at the time consolidation was 
completed. District 53 has none. Is District 23 entitled to any consider­
ation for contributing more in t he way of assets to the new consolidated 
distri~t 1" 

Opinio'n 

I presume that your lit-st question refers to a conveyance to a purchaser 
from Independent School District No.6. If and when the voters in that 
district authorize it, the school board in District No.6 should adopt a reso­
lution directing the chairman and clerk of the district to execute and deliver 
a deed of conveyance covering the land described in the resolution, naming 
the purchaser as grantee, and directing that upon payment of the actual 
consideration named in the deed to the district, the deed be delivered to the 
purchaser. See M. S. 1949, 125.06, subd. 2. 

The new consolidated district is the successor of the former districts 
merged therein. All property of the former constituent districts is now 
owned by the present consolidated district. The former districts have lost 
existe1\ce. The language of M. S. 1949, 122.23, indicates that the legislature 
intended that, when the several districts were consolidated, the governments 
of the former dis tricts were dissolved. Today, there is no District 16, 23 or 
53. Section 122.26 (2) is not applicable to the facts. 

CHARLES E. HOUSTON, 
Assistant Attorney Genera1. 

Attorney for School District, Windom. 
March 12, 1962. 166-F-2 
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40 
Consolidation-(1) Requirements for fi ling resolution of approval by board 

of district which contains graded elementary or secondary school dis­
cussed. 

M. S. 1949, Sections 122.20, 122.22, a s amended by L. 1951, C. 706. Opinions 
of March 15, 1950 and January 26, 1950 (File 166f-3) differentiated. 

(2) Where consolidated dis trict contains more than one district 
which maintained graded elementary or high school, provisions of M. S. 
19<19, Section 122.23, not ap l)licnble and a new elect ion must be called. 
I n such event L. 1951. C. 706, Section 8, Subds. 5 and 6, apply and boards 
of old districts continue until July 1st. 

Opinions dated November 8, 1951 and August 23, 1951 (File 166f-7 ) differ­
entiated. 

Facts 

An appHcation and plat for the consoHdation of common school districts 
56, 56, 61 and 112, and independent districts 51 and 103, all of Todd County, 
and common school dis tricts 68, 77 and 91 of Otter Tail County have been 
submitted to your office by the county superintendent of schools of Todd 
County. The proposed consolidated dis trict contains seven common school 
districts , which maintain ungraded elementary schools, and two independent 
school districts, Nos. 51 and 103. The two independent districts each main­
tain a graded elementary and secondary school. You make reference to 
M. S. 1949, Sections 122.19, 122.20, 122.21 and 122.22, all as amended by 
L. 1951, C. 706, and to Section 122.23. 

Questions 

"1. In referring to M . S. 1949, Section 122.21, a s amended by Laws 
of 1951, C. 706, will the consolidation of the dis tricts indicated above be 
completed when the school boards of districts 61 and 103 have adopted 
the resolutions approving the consolidation? (See Opinion of January 
26, 1950 relating to ques tions submitted by the county superintendent 
of Ramsey County.) 

"2. Referring to M. S. 1949, Section 122.23, which school board of 
either district 61 or 103 will be the school board which will take over the 
government and administration of the affairs of the newly consolidated 
district? 

"3. If neither school board in such ca se is empowered to toke over 
the government of the newly consolidated dis trict, would it be necessary 
to eject a new school board? If so, what procedures shall be used in the 
election of such school board 1" 

Opinion 

Questions similar to those here raised were considered by this office in 
opinions dated March 15, 1950, and January 26, 1950, (our file 166f-3). In 
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view of the amendments made by said C. 706, it is necessary that we review 
the present procedure, which must in certain instances be differentiated from 
that referred to in the opinions of March 15, 1950, and January 26, 1950. 

In respect to question 1, the answer must be determined by construing 
together the provisions of Sections 122.20 and 122.22 as they were amended 
by the said C. 706. Section 122.20 was amended by Section 2 of C. 706. 
Among t he new matter added by the amendmertt is the following: 

"If the terri tory of any district or districts maintaining a graded . 
elementary or secondary school or schools , or both, or any part of any 
such territory, is included in the proposed consolidated school districts, 
no such election shall be called unless and until the board of each such 
district or districts shall have adopted a resolution in favor of such 
consolidation and a copy thereof, certified by t he clerk, has been filed 
with the county superin tendent." 

Accordingly, when there is included in t he proposed consolidated district, 
territory of a district or districts maintaining a graded elementary or secon­
dary school, or both, or any part of any such territory, the resolution approv­
ing such consolidation must be adopted prior to the call ing of the election. 

It then will be fur ther noted that under Section 122.20, as amended, it 
provides that the resolution approving the consolidation may be conditioned 
upon the districts or par ts of the districts included in t he proposed consoli­
da tion assuming their proportionate share of its bonded indebtedness. U that 
condit ion is included, the voters will pass upon the two separate questions. 

We next find that Section 122.22, as a mended by Section 4 of C. 706, 
provides that, if a majority of the vo te cas t at the elec tion be for a consoli­
dation, the county superintendent within ten days after receiving a certificate 
of the results of the election shall make an order g iving effect to such vote. 
We next find that when Section 122.22 was amended there was inserted a 
provision which at firs t blush raises some confusion a s to the t ime that the 
consolidation becomes effective. As now amended, it includes t he following 
proviso: 

"provided that, in the case of consolidation of one or more dis trict s, or 
parts of dis tricts , maintaining only an ungraded elementary school or 
schools with a school district or districts maintaining a graded elemen­
tary or a.econdary school or schools , or both, no such order shall be 
made unless and until a certified copy of a r esolution, adopted by the 
school board of the district maintaining such graded elementary or 
secondary school or schools, or both, f avoring consol idation has been 
filed with said county superintendent. If the certified copy of the reso­
lution filed with said county superintendent under Minnesota Statutes, 
Section 122.20, is condi t ioned upon the a ssumption of a proportionate 
share of the bonded indebtedness and the election for such a ssuming 
has failed l then such order shall not be made unless and until such dis­
trict or districts shall adopt and file another resolution favoring such 
consolidation without condition." 
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It will thus be noted that the firs t part of the proviso s tates that the 
order shall not be made until a certified copy of the resolution giving the 
approval by lhe district maintaining the graded elementary or secondary 
school shall have been filed. It is our opinion that, if the resolution of ap­
proval required under Section 122.20 was not conditioned upon the a ssump­
tion of indebtedness and the vote for consolidation is favorable, then the 
consolidation is completed by the superintendent making his order within 
ten days after receiving the certificate of the results. Furthermore, if the 
resolut ion of approval referred to under Section 122.20 included a condition 
providing for the assumption of the bonded indebtedness, and the vote was 
favorable both on the questions of consolidation and on the question of as­
sumption of indebtedness, then the consolidation likewise becomes effective 
when the county superintendent files his order as required under the first 
part of Sect ion 122.22. In other words, in neither of those cnses would it be 
necessary that the board or boards of the districts maintaining graded ele­
mentary or secondary schools file a second certified copy of a resolution of 
approval. 

If, on the other hand, the original resolution filed under Section 122.20 
was conditioned upon the assumption of indebtedness and the vote was favor­
able for consolidation but not favorable to the assumption of indebtedness, 
then, under Section 122.22, as amended, it would be necessary that the board 
of the district maintaining the graded elementary or secondary school adopt 
a new resolut ion favoring such consolidation without condition, and that 
resolution would have to be filed before the superintendent of schools could 
issue his order. 

Ques tions 2 and 3 will be considered jointly. 

It will be noted that M. S. 1949, Section 122.23, provides in part: 

II • • * When such consolidation is with a dis trict maintaining a 
gl'aded elementary or high school the school board of the latter shall 
continue to govern the consolidated district until the next annual school 
election when the successors to the members whose terms then expire 
s hall be elected by the legally qualified voters of the consolidated school 
dis trict. * * • " 

In an opinion of this office dated March IS, 1950, it was held that when 
the consolidated dis trict contains more than one school maintaining a graded 
elementary 01' high school, the foregoing provis ion of Section 122.23 would 
not be applicable and that, accordingly, an election would haye to be held. 

That then brings us to a consideration of L. 1951, C. 706, Section 8, 
Subds. 5 and 6. 1t will be noted that Subd. 5 provides that the school board 
of each dis trict included in the new enlarged district shall continue to main­
tain school therein until July 1st. Subd. 6 provides that the newly elected 
school board of the enlarged district will plan for the maintenance, and so 
on, of the new dis tl'ict for the next school year. The las t sentence of Subd. 
6 states: "These provisions shall apply also to the school boards of districts 
which have been enlarged by additional territory through consolidation or 
dissolution-annexation procedures." In opinions of this office dated Novem-
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ber 8, 1951, and August 23,1951 (our file 166f-7), fact situations were con­
sidered under which, when the consolidation was completed, the district 
included only one district maintaining a graded elementary or high school. 
These opinions then stated that, in view of the fact that under Section 
122.23 the board in the district maintaining the graded elementary high 
school would conduct the business of the new district until the time of the 
next election, there would he no newly elected board, and that accordingly 
the provisions of C. 706, Section 8, Subds. 5 and 6, were not applicable. 

In the case here before us, however, the provisions of Section 122.23, 
as we have heretofore stated, are not applicable and a new election must be 
called. Accordingly, it is our conclusion that, in this case, the provisions of 
C. 706, Section 8, Subds. 5 and 6, are applicable. Therefore, when the con­
solidation is completed, the school boards of each district included in the 
consolidation will continue to operate the schools until July 1st. The newly 
elected board will then take over on July 1st. 

41 

Commissioner of Education. 
F ebruary 7, 1952. 

DONALD C. ROGERS, 
Assistant Attorney General. 

166-F-3 
166-F-7 

Detachment and annexation proceedings - "Vacant and unoccupied" land 
intervening-M. S. A. 122.16. 

Facts 

A landowner, whom we will call "A," wishes to have his land detached 
from a school district in which it is situated and annexed to another district 
which adjoins the district in which such land is now located. A forty-acre 
tract of land owned by B lies between A's land and the common boundary of 
the two dis tricts. You state that the intervening land is not cropped, but 
you do not say that it is "vacant and unoccupied" (the words of the statute) . 
A has petitioned to have his land detached from the district wherein it is 
now located and a ttached to t he adjoining district. 

Questions 

"In your opinion can the Commissioners se t his farm over without 
including the unoccupied farm, or must they place both of these farms 
in the other district? 

"In our second case the land which lies between the petitioner's 
land, the district to which he is petitioning is cropped by the owner or 
by a renter. In this case can the Board of Commissioners sc t the p~ti­
tioner's farm into the district he desires without setting the unoccupied 
land into the new district? 
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"A third question is , must a school dis trict be contiguous? If they 
must be, what should we do in this county with those which are not?" 

Opinion 

The petition was not submitted to the Attorney General for inspection. 
If it conforms to the requiremen ts of M. S. A. 122.15, and if the in tervening 
land is (1) vacant or unoccupied, or (2) if the owner of the intervening 
land is unknown, then, upon compliance with all the r equirements of this 
section, the county board may make an order detach ing the land owned by 
A and B from the school distl-ict where now loca ted and attaching it to the 
adjoining district. The land owned by A cannot be so detached without also 
detaching B's land and a ttaching both tracts to the adjoining dis trict. 

In the second case mentioned, you do not say that the land intervening 
is vacant or unoccupied. You say that it is cropped. I t should be easy to 
learn who owns t he land. It is only when the owner of the intervening land 
is unknown, or where the land is vacant, that A can petition to detach and 
annex a s provided in Section 122.15. This section is not authority to detach 
and annex A's Jand without, at the same time and in 't he same proceeding, 
including B's land, It is my opinion that such an order is without authority 
of law. 

The Jast ques tion is answered by M. ·S. 1949, 122.03. All school districts 
shall be composed of adjoining terri tory. If it has been attempted to dis­
regard this law, consideration should be given to the facts in each case. No 
wholesale remedy is suggested. 
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Commissioner of Education. 
June 27, 1951 

CHARLES E . HOUSTON. 
Assis tant Attorney General. 

166-C-9 

Election-Voters unable to Teach polls due to weather conditions-Mere fact 
that elements preyent a large turnout at election on ques tion to build 
school does not vitiate election-Election can be ca1led in independent 
dis trict only when board elects to do so-M. S. 1949, Section 125.06, 
Subd.2. 

Facts 

Because of a heavy snowstorm on the date of the election on January 
22nd, it was impossible f or a number of farmers to get out to vote due to 
the fact that the roads were blocked. The superintendent of schools at Ada 
states that 805 votes were ca st at the election-524 in favor of the bond 
issue and 269 against the bond issue-and that there are some 130 votes 
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from the rural area of the district, and the population of Ada is 2,251. 
Objection to the election has been made by certain voters who were unable 
to get in to town to vote because of the weather conditions. 

Opinion 

1. When an election has been duly called there is no authority for the 
postponement of that election. It has been held that /I ••• elections are 
determined by the majority of the ballots cast, and are not to be set aside 
on account of the meagerness of the vote, without distinct and circumstan­
tial allegations of error, fraud, violence or illegali ty affecting the results." 
Augustin v. Eggleston, 12 La. Ann. 366, 367 (La. 1857) . 

2. Under M. S. 1949, Section 125.06, Subd. 2, the school board is author­
ized to erect a schoolhouse when it has been authorized to do so by the 
voters at a regular meeting. In an independent school district it is the school 
board itself which must first determine whether or not it desires to pro­
ceed with the erection of the schoolhouse, and the matter is submitted to 
the voter s only after the school board has taken that action. There is no 
other manner in which~ an election may be called. 
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Commissioner of Education. 
February 1, 1952 

DONALD C. ROGERS, 
Assistant Attorney General. 

187-A-6 

Finances-Bond issue-Debt limit-In determining debt limit under M. S. 
1949, Section 475.51, Subd. 5, as amended by L. 1951, C. 422, there can­
not be included 25 % of full and true value of property exempt from 
local taxation as referred to in M. S. 1949, Section 128.22. 

Question 

"May the School District of Proctor use 25 % of the railroad prop­
erty a s assessed by the Railroad and Warehouse Commission as a basis 
for issuing bonds?' 

Opinion 

It is our understanding that the superintendent's inquiry goes to the 
question as to whether or not the school dis trict in determining its debt 
limit under the provisions of M. S. 1949. C. 475, as amended, may include 
in its assessed valuation 25% of the full and true value of property which 
is exempt from local taxation because taxes are paid thereon under gross 
earnings tax law as referred to in M. S . 1949, Section 128.22. This question 
is answered in the negative 
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The debt limit of the district is established. by M. S. 1949, C. 475, as 
amended by Laws 1951, C. 422. Section 476.51. Subd. 5, states: II 'Assessed 
values' means the la test valuation for purposes of taxation, ••• u, Re­
ferring now to M. S. 1949, Section 128.22, which relates to gross earnings 
aid, provides under Subd. 1 that: 

"When the properties of any school dis trict in this state are made 
up, to the extent of at least 20 per cent in value, of property which is 
exempt from local taxation because taxes thereon 8re paid into the 
s tate treasury under the provisions of the gross earnings tax law, 
such district shall receive annually a refund from such gross earnings 
taxes in the amount that would be produced by a tax on such tax exempt 
property at the current tax rate for school purposes in the school dis­
trict. For the purposes of determining the amount of this refund the 
value of such exempt property shall be set at 25 % of its full and true 
value except that in no case shall the assessed value of said exempt 
property for this purpose exceed such an amount as when added to the 
assessed value of all other property in the school district exceed $2,500 
per resident pupil unit. In the determination of the amounts to which 
the school districts shall be entitled in the distribution of any state 
aids that are based upon total valuation per pupil this valuation shall 
be included." (Emphasis added.) 

This statute very clearly states that the value of the exempt property 
shall be set at 25 % of its full and true value for the purpose of determining 
the amount of the refund. and secondly provides that it shall be included in 
the determination of the amounts to which the school district shall be en­
titled in the dis tribution of any state aid. It is limited to those purposes. 
We find no basis for sustaining the contention that the valuation of that 
property could be included within the definition of assessed value as found 
in Section 475.61, Subd. 6, as amended. 
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Commissioner of Education. 
July 24, 1951. 

DONALD C. ROGERS, 
Assistant Attorney General. 

159-A-5 

Finances - Bond issue - Money realized from bond issue for buildings and 
equipment in independent school district may be supplemented by other 
available funds, keeping intact sinking fund and maintenance fund. 

Facts 

In January. 1952, the voters of the district gave an affirmative vote on 
the question 
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"Shall Independent School District Number 82 issue bonds in the 
amount of $275,000 for the purpose of building and equipping a high 
school addition with facilities for industrial arts, agriculture and music, 
plus a six classroom Elementary Building comple te with play room, 
kitchen, cafeteria and office space?" 

The board invi ted bids for the building construction. The low bid re­
ceived was $266,335.00. I am not informed that any bid was accepted. Bids 
for equipment have not ,been received. It is estimated that the required 
equipment will cost $30,000.00. The architect's fec, based on the $266,335.00 
bid will be $15.983.10. 

The superintendent of the district states : 

"We will have in our treasUl'Y at the end of the fiscal year about 
$67,000, of which $5,539.81 ha s been raised for capital out1ay by taxes, 
income tax aid, and the $15.00 per pupil unit collected from non-resident 
elementary pupils . We anticipate an income of $2,500 from the $15 
per pupil for non-resident sccondary pupils and about $2,500 from in­
come tax during the next year." 

He further reports these assets of the district: 

Bond proceeds _____ . ____ ___ __ ___ ____ ._ .................. .. $275.000.00 
Capital Outlay Fund ___ .. _ .... __ .__________________ __ 5,539.81 
Anticipated as stated above _______ . __ .. _ ...... _ 6,020.00 
Surplus on hand as stated above ........... _ 67,000.00 

Total ......... ..... ..... . ___ . __ __ __ ___ .. _ ................ $353.559.81 

The superintendent submits the 

Questions 

1. May the district spend available funds for equipment that are not 
realized from bond issue? 

2. May the district designate a major portion of next year's levy (ex­
pected to be about $58,000) a s capital outlay and use the $67,000 now on 
hand for maintenance? 

Opinion 

The essence of your question is this: For what purposes may the money 
mentioned be spent? 

The proceeds of the $275,000 bond issue may be spent only for the pur­
poses for which the people authorized the issuance of the bonds. But it 
appears from the foregoing statement of facts that $275,000 is a sum in­
sufficient to pay for what the district wishes to buy. So we consider whether 
t he money mentioned outside of the bond issue proceeds may be added to 
the $275,000.00, to make the sum required to be spent for the building pro­
gram, plus equipment. 
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The capital outlay fund may be spent for the purpose of buildings or 
equipment but not for maintenance or operating expense. The $67,000 
mentioned appears to be surplus which may be used for any purpose where 
the board sees the need for it. So without giving consideration to antici~ 
pated receipts, the two last mentioned items added to $275,000.00 make 
$347,539.81 available for t he disbursements anticipated" to be made, to pay 
for construction of buildings, architect's fees and costs of equipment amount­
ing in an to $312,318.00. 

No part of the $275,000 proceeds of the bond issue, or the capital outlay 
bond mentioned should be spent for maintenance. It appears to me that the 
$67,000 surplus and other moneys mentioned may be spent for any legiti~ 
mate purpose to meet the needs of the district. 

In my opinion the board may do such budgeting as it sees fit. This 
does not mean that it is permanently bound by the budget figures. They 
are a guide for the transaction of bus iness, but not inflexible, should the 
board in its judgment decide to modify the budget by increasing some items 
and decrcas ing others. In making s uch changes in the budget, care should 
be exerciscd to avoid changing budgeted figures for maintenance because 
of M. S. 127.05 a nd the s inking fund must never be used for any other 
purpose. 
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Commissioner of Education 
June 10, 1952. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

159-B-2 

Finances-Bonds lost-Bonds which have been lost may not be redeemed 
upon the owner thereof filing a bond-M. S. 1949, Section 475.70 author­
izes the issuance of duplicates for lost bonds. 

Facts 

X, a former resident of Koochiching County, owned two unredeemed 
bonds , issued by an unorganized school district, which matured in 1940. The 
bonds are negotiable and had not been registered. X lives in Europe, and 
during World \Var II these bonds were destroyed. 

Question 

May the unorganized school dis trict accept a bond from X and cause 
payment for the two lost bonds to be made? 
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Opinion 

We arc unaware of any statutory provision permitting the school dis­
trict to redeem lost bonds upon the owner thereof filing a bond with the 
school district. Your inquiry is therefore answered in the negative. 

\Ve direct your attention to M. S. 1949, Section 475.70, which permits 
the issuance of duplicate bonds to replace bonds which have been lost. That 
provision applies to a school district. (See M. S. 1949, Section 475.51, Subd. 
2.) Even though there is a compliance with that sec tion, and duplicates of 
lost bonds are issued, there still remains the question of whether t hey should 
be pa id, in view of the statute of limitations. See Batchelder v. City of 
Faribaul t, 212 Minn. 251, 3 N. W. (2d) 778. 
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Public Examiner. 
July 29, 1952. 

JOSEPH J . BRIGHT, 
Assistant Attorney General. 

40-A-6 

Finances-Building fund-School board, without a vote of the people, may 
not transfer a surplus in the treasury to a building fund for buildings 
to be erected in the future. But when authorized by a vote of the peo­
ple, the board may do s<>-M. S. 1949, 125.06, Subd. 2, 127.04. 

Facts 

It is contemplated t hat the requirements of t he school district in the 
future will call for additional school buildings. The school board is inter­
ested in establishing a fu nd to provide the money for such buildings when 
needed. 

Presently, there is a surplus of about $17,000 in the treasury. This 
surplus "was originally earmarked for current school expenditures." I pre­
sume that this means that when the taxes were levied from which the $17,000 
was produced, the budget, at the time of the levy, contemplated that the 
money would be needed for expenses of operation and maintenance of t he 
schools in the dis trict. But it has been found that this $17,000 is a surplus 
over current needs and the needs anticipated for the current or coming 
school year. 

Ques tions 

1. Is it legal to set a side a portion of this money into a s inking fund 
for building purposes? 

2. Maya certain amount of money be so earmarked s imply by motion 
and majorit y vote of the board of education when the school budget is ap­
proved for the tax levy? 



100 EDUCATION 

Opinion 

Nothing in thi s opinion contemplates a sinking fund. That term as 
generally used r efers to the fund that is set up under the provisions of 
M. S. 1949, 475.66, a s amended by L. 1951, C. 422, Sec. 7. A sinking fund is 
for the purpose of providing f or the payment of principal and interest on 
bonds which have been issued by t he district. What is contemplated herein 
is not a sinking fund. 

In my opinion the contemplated action cannot be taken by the school 
board without authori ty therefor hav ing first been granted by a vote of 
the people. 

" When authorized by the vote rs· • ., • it (the school board) may 
••• erect, lease, or purchase necessary school houses, or additions 
thereto; •••. " M. S. 1949, 125.06, subd. 2. 

So, it appears that as a prerequis ite to the right of the school board 
to erect additional schoolhouses, t he authority of the voters must be first 
obtained. The facts hel'e considered do not contemplate that the voters have 
authorized the erection or acquis ition of additional housing, so, under t he 
present facts, it is not shown t hat the board has au thority to acquire such 
additional housing. When it has no such Huthority, it seems to fonow that 
it has no authority to provide money to accomplish a result which the voters 
have not authorized. 

M. S. 1949, 127.04 provides in part : 

II • •• In independent districts no tax in excess of eight mills on 
the dollar shall be levied fo l' the purposes of school sites and the erec~ 
tion of school houses." 

This has been held to be a limi tation upon the powers of a school board 
rather than a grant of power to a school board. That is, it is a limitation 
of power on the part of the school board, but not a limitation upon the 
power of the voters. Oliver Iron Mining Co. v. Independent School Dis trict 
No. 35, 155 Minn. 400, 193 N. W. 949. 

The opinion in this case (p. 404 of the Minnesota report) states: 

II ••• Hence we construe the limitation quoted as one upon the 
board so that, for the purposes stated, it may not levy in anyone year 
more than 8 mills on the dollar of the taxable property in the district. 
But we do not think this a limitation upon the power of the electors of 
the district to raise fund s through loans or bonds to erect needed school 
houses or equip the same." 

It follows that the first question should be answered that, in the absence 
of autholoity from the voters, the school board may not, upon its motion, 
establish a building fund for buildings to be acquired or cons truf,!ted which 
have not been authorized by the vote of the people. 
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This also answers the second question. 

But, if the people authorize it, then the board may take such action. 
Sec opinion of the AtLorney General, 1924 Report, No. 120, file 159-B-2. 
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Public Examiner. 
September 20, 1951. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

159-B-2 

F inances-Sinking fund- Bonds-Sinking fund created at time of issuance 
of bonds by tax levy - Consolidation of schoQI dis trict with other dis­
tricts afte r bonds issued - Sinking f und unaffected and can be used only 
for retirement of bonds. 

Sinking fund - How inves ted- M. S . A. 475.G6, L. 1951, C. 422, Section 7. 

Facts 

fllndepcndent chaol Dish ' jet No. 162, Goodhue County. Minnesotu, 
is in the process of becoming a consolidated school district. This pres­
cnt school dis trict has outstanding $18,500.00 of non-callable bonds ma­
turing $1 ,500 annually, and a special fund set aside for payment of 
these bonds as they mature. 'l' hi s fund is sufficient to meet all maturi­
ties with interest. 

UIn addition to this special fund District No. 162 will have a cash 
balance of upwards of $30,000 which is to become the property of the 
new consolidated district. 

"During t he process of consolidation the Board of District No. 162 
was advised that the special fund set a side for the sole purpose of re­
t iring existing bonds can remain for that purpose." 

You comment: 

"We assume that if the school consolidation law permits the estab­
lishment of this fund it also designates the method, or methods, of 
handling the fund so that it will be used as specified in the Resolution 
of the school board which established it." 

Questions 

ff • • * now that Independent School District No. 162 will cease 
because of the merger into a consolidated district, how must this special 
fund be disposed of to assure that it serves its purpose ? 
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"Cnn the school board deposit the fund with a bank or trust com­
pany as a res tricted deposit for the sole purpose of meeting the bond 
maturities, plus interest ? 

" If this fund cannot be left with a trustee for administering it a s 
intended, then, if this earmarked fund is left with the new consolidated 
school di strict, will future school boards be obligated to use it only as 
specified in the present Resolution in the school r ecords, or could a 
future school board return the fu nd to its g eneral fund f or other use ?" 

Opinion 

The s tatus of the fund is unchanged by the consolidation. 
M. S. A. 475.66 (L. 1951, C. 422, Section 7) reads: 

"There shall always be r etained ill any s inking fund sufficient ca sh 
to provide for the annual payments of principal and interest on the 
obligations for which the fund was created. Any s urplus in any sink­

ing fund above s uch amount may be inves ted under the direction of the 
governing body in a ny general obligation of the United States, the 
State of Minnesota or any of its municipalities. 

"The obligations representing any such investment may be sold or 
hypothecated by the governing body at any time, but the money so r e­
ceived remains a part of such fund until used for the purpose for which 
the fund was crea ted." 

This section was formerly Section 475.30. 

M. S. A. 475.26 provided for tax levies for payment of obligations and r e­
quired the money thCl'cby produced to be placed in a s inking fund and used 
only f Ol' payment of principa l and interest on bonds , That section was re­
pealed by L, 1949, C, 682, Section 26, So, after the effective date of the act, 
July 1, 1949, this section did not apply to bonds thereafter issued. But it is my 
opinion that if the bonds which you mention were issued before that date 
and if the s inking fund was created before J uly 1, 1949, then t he law which 
was in force when the bonds were issued applies to the sinking fund created 
by tax levy as a part of t he proceedings relating to the bond issue. Such 
fund was a part of the securi ty of the bond issue of which the bondholders 
could not be deprived by subsequent legislation. 

The school board may inves t the sinking fund in bonds of the Uni ted 
States, the State of Minnesota 01' any of its municipalities. M. S. A. 475,66, 
L. 1951, C. 422, Section 7. 

Commissioner of Education. 
May 1, 1952. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

159-A-17 
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48 
Finances--Surplus fund-School bui1ding to cost a s um in excess of amount 

of bonds authorized may be paid from a surplus in the general fund 
only when the voters so authorize.-M. S. 1949, 125.07, subd. I , 122.01, 
subd. 2. 

Facts 

liThe school district has voted to construct a n addition to the pres~ 

ent school building. A bond issue of $35,000 has been issued for this 
purpose. Upon letting the bids for t he construction, the bids totaled 
approximately $50,000. The school dis trict has approximately $21,000 
in the general fund, which has accumulated over several years." 

Question 

"Can the money in the general fund be used for the construction 
of the addition 1" 

Opinion 

A common school district is a district, organized as such with a board 
of three members , in which the electors determine the length of the school 
term and the amount of the tax levy. M. S. 1949, 122.01, subd. 2. 

"The school boa rd of every common school district shall submit to 
t he annual school meeting an estimate of the expenses of the district 
for the coming year for a school term as determined by the board and 
f or such other specified purposes a s the board may deem proper and, if 
such meeting shall fail to vote a s ufficient tax to main tain a school for 
such time, the board shall levy such tax; but no such school board shall 
expend any money or incur any liability for any purpose beyond the 
sum appropriated by vote of the district for such purpose, or levied by 
t he board pursuant to this subdivision, or on hand and applicable 
thereto." M. S. 1949, 125.07, s ubd. 1. 

So, we see that in a common school district, not the board , but the people 
levy the taxes. And the section last cited forbid s the school board to spend 
any money or incur any liability beyond the sum appropriated by vote of 
the district for such purpose, or on hand and applicable thereto. 

As I under stand the facts , this surplus of $21,000 in t he general fu nd 
was ·levied for maintenance in various years and the $21,000 is an accumu 4 

lation of surpluses from year to year. But the people have not said that the 
money may be used to supplement the bond issue in paying for an addition 
to the schoolhouse in excess of the amount authorized by the bond issue for 
the purpose. It appears to me that correct procedure r equires that a t the 
next annual meeting, or at a special meeting called as authorized by statute 



104 EDUCATION 

for the particular purpose, the people should by a vote authorize the board 
to expend a speci fi c amount of this surplus to supplement the $35,000 real­
ized from the bond issue for the completion of the contract for the addition. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

Attorney for Common School District No. 11, Stevens County. 
September 25, 1951. 159-A-18 

Insurance - P urchase - Winona Special School Dis t rict Board of E ducation 
does not have authority to purchase healt h and accident insurance for 
e mployees. State ex r eI. J enn ison v. Roge rs, 87 Minn. 130. 

Questions 

1. flCan the Board of Education purchase ins lirance for all em~ 
p loyees for medica l and hospitalization purposes at no expense to t he 
employee, said insurance being purchased as supplehlental compensa­
tion to the employees of t he Winona Public School system 1 

2. " If s uch a payment is legal, would the employees have to pay 
withholding tax and retirement benefits based upon the premium paid 
for insurance by the Board of Education in addition to their total 
money wages 1" 

Opinion 

Question 1 is answered in the negative. Accordingly, consideration need 
not be given to quest ion 2. 

The Winona School District is a s pecial school di strict created and oper­
ating under the provisions of Special Laws of 1878, Chapter 155, as amended 
by Special Laws 1879, Chapter 65, Special Laws 1887, Chapter 85, and Spe­
cial Laws 1891, Chapter 332. We have examined the powers therein speci­
fically delegated to the board. They do not include the right to purchase 
the refelTed to insurance. 

It is true that there is authority to the effect that a board of educat ion 
is authorized to purchase group ins urance by virtue of its implied powers. 
See Noh1 v. Board of A lbu(lllcrquc (N. Mex. 1921) , 199 Pac. 373. 

The right of a lIlunicipal body to g rant pensions, purchase insurance, 
etc., is now generally recognized, and the courts have held that the expendi­
tUres for those purposes are not an improper expenditure of public funds . 

The majority rule holds, however, that a municipal body or a school 
district is not authorized to make expenditures of the nature here considel'ed 
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without special authorization by the legis lature. This general principle was 
enunciated in the ca se of State ex reI. J ennison v. Rogers, 87 Minn. 130, 
91 N. W. 430. 

In an opinion of this office dated March 22, 1928 (file 159b-4), th is office 
concluded that there was no s tatutory grant of power sufficient to au thor­
ize a board of education to pay the premium or any part thereof of group 
insurance for the benefit of teachers. That opinion construed the statutory 
provisions per taining g enerally to the powers of school boards. ' Ve deem 
the conclusion reached in that opinion applicable to the construction of the 
special laws relating to t.he 'Vinona school distri ct. 

Accordingly, we conclude that, abse.nt a special authorization by the 
legislature, the Board of Education of the Winona School Dist rict does not 
have the authority to purchase the referred to insurance. 
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Commiss ioner of Education. 
March 26, 1952. 

DONALD C. ROGERS, 
Assistant Attorney General. 

154-B-4 

Liability - Res pons ibility for torts of agents in the discharge of a govern­
mental function- M. S. 1949, 126.02. 

Roads-Snow removal-School district may contract fo r s now removal on 
bus routes-M. S. 1949, 125.065, subd. 7. 

Facts 

UFoI' the purpose of removing s now from the route t ravelled by 
buses owned by the school district and used for the purpose of trans­
porting school children to and from school, said school distl'ict owns a 
snow plow. It has entered into an agreement with the townships t hrough 
which the school bus routes go whereby the school di strict removes the 
s now from the bus routes as necessary and the townships in tUrn pay 
to the school district an agreed pl'ice for such snow removal. The pay­
ment for snow removal as aforesaid is upon an hourly bas is and in 
keeping wit h the price usually charged in this vicini ty for such work." 

Questions 

1. Is the school di strict, or are the members of the board, responsible 
for damages fol' personal injury or property damage by reason of negli­
gence in the operation of a snow plow on the school bus r oute? 
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2. Is t.he school district, or are the board members , responsible for 
damages fOJ" per sonal injury or pr operty damage by reason of negligence 
in the opel'alion of a s now plow upon roads not traveled by the school bus ? 

Opinion 

A school di strict, by M. S. 1949, 125.065, subd. 7, is authori zed to enter 
into a contract with another political s ubdivision of the s tate, or with an 
individ ual , for t he removal of snow from roads used for regular bus routes 
transporting pupi ls to and from school either within or without the district. 
You will obse rve in r end ing this sect ion that the school di strict is not spe­
ci fically author ized to operate snow plows. But an opinion of the Attorney 
Gcnel'3 i, File l o9A-5, February 7, 1948, stated that a school district which 
operates H bus has power to borrow money to buy n snow plow. 

In 26 Minn . Law Review 293 may be found material of interes t on gov­
ern men tal liab ili ty f or torts, an art icle by Orville Peterson , attorney for the 
L ea g ne of Minnesotn Municipalities. 

Published in the 1948 Report' of t he Attorney General as Opinion No. 
35, is f ound reference to the book s on this subject of governmental tort 
liabili ty for property damage. The re is some ques tion whether liability for 
property damage is parallel to liability for personal injury. 

M. S. 1949, 12G.02 r cads : 

"An action may be brough t against any school district, either upon 
a contract made with t he district or its board, in its official capacity 
and within t he scope of its authority, or for an injury to the rights of 
the pla intiff arising from some act or omission of such board, whether 
the members of the board making the con tract, or guilty of the act or 
omission complained of, be st ill in office or not." 

But in consider ing this statute our court said in Mokovich v. Independ­
ent School District No. 22, 177 Minn. 446, 225 N. W . 292 : 

"School distr icts are governmental agencies. with limited powers, 
c reated solely to exercise public functions , for educational purposes. 
They are arms of the state. G. S. 1923 (1 Mason, 1927), Section 3098. 
does not authorize suit against a school di strict to recover damages for 
personal injury caused by the negligence of its officers or agents in the 
performance of its governmental functions . 

.. A failure by such district to perform a governmental function, or 
negligence in the performance thereof, is not actionable in such a case, 
whether it be termed a nuisance or mere negligence. 

" No distinction is made in this state a s to liability f or torts aris­
ing out of the performance of mandatory or permissive governmental 
functions of the school di strict ." 

Bohrer v. Village of Im'er Grove, 166 Minn. 366, 207 N. W . 721, in­
volved property damage caused by the act of defendant in depositing sand 
and dirt in a ravine, where by force of nature i t was washed upon plaintiff's 
land. Upon the trespass theory, defendant was held liable in damages. 
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This leads to the conclusion that a school district is not liable in dam­
ages for an act of the district done in the discharge of a governmental func­
tion, r esulting in personal injury. If members of t he board act only in their 
official capacity. they would not be personally liable. 

t see no authority in Section 125.065, s ubd. 7, whereby the school di s­
trict may go into the business of plowing snow for compensation. Since the 
board is not authorized to make s uch contracts , i t cannot properly be ('Iailllcd 
that when it plows s now for others with machinery operated by men cm­
ployed, it was engaged in a governmental function. The board in engaging 
in such unauthorized bus iness is no t in my opinion protected by any doc­
trine of governmental immunity and is in a hazardous bus iness which may 
result in serious personal responsibility. 

M. S. A. 471 .42, to which you refer, authorizes a school dis trict La 

carry insurance for the protection of employees by reason of claims for 
bodily injury, death or property damage made upon any s llch employee by 
reason of his operation of a motor vehicle while in the pel"formance of. his 
duties. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

Attorney for School District No.5 of Villard. 
November 20, 1952. 

844-F-6 
377-A-ll 

Local improvements-Sewers-Assessments-Petition-Fourth class cities 
may levy special assessment aga ins t property benefited by improvement. 
including school dis trict-School dis trict, as an owner of property abut­
ting the proposed improvement, constitutes an owner, and authorized 
to sign petition for the initiation of a proposed impro,'ement-M. S . 
1949, Section 471.60. 

Facts 

!fA petition requesting the construction of sewers within the City 
of Moorhead has been presented to the City Council f O I" action. This 
petition bears the s ignature of t he Independent School Dis tr ict No.2. 
which is within the City of Moorhead. If the pl'operty that is owned by 
the Independent District is included within this petition, then there is 
more than 51 % of the property owners signing such a petition. If t.he 
Independent School District is not a proper signature upon the pet ition, 
then there is less than 51 % of the property owners s igning the petition. 
In order for the Counci l to pass upon this petition, it is necessary that 
51 % of the property owners who pay, sign the petition." 
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Question 

HWill you plea se advise a s t o whether the Independent School Dis­
trict No.2 is a proper s ignature upon the peti t ion in order to determine 
whether 51 % of the property owners have signed the petition?" 

Opinion 

As n general rule, a ssessment laws arc understood to apply to private, 
not public, property, and, although such laws may be g eneral in the ir te rms, 
they do not apply to public property unless the inten t so to apply them 
cleadyappears . Stnte v. Board of Ed ucation, 133 Minn. 386, 158 N. W. 635. 

Your city operates under a home rule charter. and Section 142 thereof 
in part provides : 

flAfter this char ter takes effect, all local improvements shall con­
tinue for the time being to be made under the laws and ordinances 
applicublc therc to. The council s hall prcpare and adopt a comprehens ive 
ordinancc, prcscribing the procedure which shall determine all matte rs 
pertaining to thc making of local improvements thc reafter, and s uch 
ordinance shall s upplant all other provis ions of law on t he same s ubject 
and may be amended only by a three·fourths vote of all the aldermen. 
Such ordinance shall provide for s uch notice and hearing in the order­
ing of improvements and the making of a ssessments therefor a s shall 
be necessary to meet cons t itutional requirements. Such ordinance shall 
also require a petition of a majority in number and interes t of the 
owners of propcrty to be a ss essed for s uch improvement, 01' improve· 
ments, for the ini t iation thereof." 

Pursuant to thi s charter provision the city adoptell Ord inance No. 173, re­
lat ing to local improvements ; Section 1 thereof reads a s follows : 

"Procedure: The City Council of the City of Moorhead shall have 
the power to lay and maintain various types of pavement, gutters and 
curbs, sewers and sidewalks upon any of its s tree ts, avenues or all ey s, 
with any material which the Council may deem suitable ; and the Coun­
cil may, upon a petition for an improvement signed by 100 per cent of 
the owners of real property abutting on the proposed improvements, 
proceed with the improvement without the publication of a notice and 
the holding of a hearing; wher e the petition has more than 50 per cent 
of the r eal property s igned for and less than 100 per cent , the Council 
shall thereupon instruct the City Clerk to secure a complete lis t of the 
property owner s, and publish a notice of hearing in thc official news· 
paper at least once each week for two success ive weeks , stating the kind 
of improvement proposed, that the counci l will hear objections, if any, 
to the improvement in t he Council Chambers in th e City Hall at a time 
and date to be fixed by the Council. After the hearing, if the Council 
deems it advisable to proceed with the improvement, it shall so des ig­
nate by resolu t ion, and procecd in the manner hereinafter in this ordi­
nance provided." 
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It will be noted that the ordinance refers to Uthe owners of real prop­
erty abu tting on the proposed improvement" without any restriction a s to 
whether such owners should be individuals, corporations. or political sub­
divisions of the s tate. The restriction to qualify as an owner relates to the 
ownership of real property abutting on the proposed improvement. 

It is our opinion that Independent School District No.2, if it is an 
owner of real property abutting on the proposed improvement, may join in 
s igning the petition for the improvement and should be considered an owner 
when considering and determining whether the requisite number of property 
owners have signed the petition. 

Furthermore, and' as bearing upon our conclusion, consideration has 
been given to M. S. 1949, Section 471.60; the first paragraph thereof r eads 
a s follows: 

"Any city, village, or borough however organized, may levy special 
a ssessments against the property of a school district, except one oper· 
a t ing under the home rule charter of any city of the firs t class, or a 
county benefi ted by an improvement to the same extent as if such prop· 
erty were privately owned. If the amount of any such assessment is not 
paid when due, it may be recovered in a civil action brought by the 
city, village, or borough agains t t he school district or county owning 
the property so assessed." 

This office, in an opinion dated March 15, 1940 (our File No. 396-e), 
construing t he above statute in conjunction with the term "owners of not 
less than thirty-five per cent in frontage of the real property abutting the 
street upon which t he improvement is to be made" (Mason's Minnesota 
Statutes 1927, Section 1815), reached t he conclusion heretofore s tated. 
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Moorhead City Attorney. 
November 27, 1951. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

622-A-19 

Property - Eminent domain - \Vhen school district may take possession of 
property condemned-M. S. 1949, Section 117.15. Superseding Opinion 
October 8, 1935, No. 183-1936 Report, file 817-f . 

Question 

After the commissioners' award has been filed. when is the school dis­
hict entitled to take possession of the real estate ? 
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Opinion 

A school district is nn agency of the state. Accordingly. the provis ions 
of M. S. 19;J9, Sect ion 117.20 apply. The terms of paragraph (3) of that 
section make clear that the payment of damages ascertained is not prer equi­
s ite to the asser t ion of I"ights on the part of the school distr ict, since the 
obligati on to pay damages ultimatel y determined will be presumed. 

On page 305 of the opinion in the ca se of S tate ex reI. v. E rskine, 165 
Minn. 303, 206 N. ,"V. 447, the principle of law which I believe is applicable 
he re was stated in the follow ing words : 

" ••• as soon a s the new road was establ ished and the award of 
damages made, the county had a right to enter upon relator's land and 
construc t. the "ond without prepayment of the damages * * * . 11 

It is therefore my opinion that, as condemnation proceedings have been 
initiated f or the acquisition of land for school purposes and an award has 
been filed the rein, the school district is now entitled to take possession of 
the "ea l es ta te unde r cons ide ration. 

T he opinion of Octobe r 8,1935, File 817-F, No. 183 in the 1936 Report, 
. is hel'eby :-;upel'seded. 

53 

Comm iss ioner of Education. 
March 21 , 1952. 

·J. A. A. BURNQUIST, 
Attorney General. 

817-F 

P roperty-Lensed-Rig ht of school dis trict to remove buildings on proper ty 
leased by dist rict di scussed. Case differentia ted f rom holding in Mi1Ier 
Y. Common School Dis t ri ct No. 99, 231 Minn. 248, 43 N. 'V. (2d) 102. 

Facts 

A school dis h ·jet leased a stri p of land from a farmer and e rected a 
schoolhouse on the land . Rental was in the amount of $2.00 per year. Some 
of the rental has been paid a nd some has not. The school district has now 
closed the school and the school board desires to dispose of t he building. 
The owner of the land claims that the building belongs to him . It appears 
that there was no written agreement 01' lease ever executed. From such 
information as you have been able to secure, it appears that an oral agree­
ment was made providing for the rental of $2.00 per year, but that nothing 
was said as to what would happen to the schoolhouse if the lease was ever 
terminated. 
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Question 

"The ques tion is, does the school district have a right to sell and 
remove the building or can the land owner claim the building at this 
time 1" 

Opinion 

A categorical answer cannot be given. 

If we here dealt with a situation involving the g ranting of a license or 
permission to use the land, the question would be controlled by the ca se of 
Merchants' National Bank of Crookston v. Stanton, 55 Minn. 211, 56 N. W. 
821, in which it was held, citing from the headnote , that: 

"Where buildings are erected by one having no interest in the land 
on which they stand, by the permission or license of the owner of the 
land, an agreement will be implied (in the absence of any other facts or 
circumstances tending to show a different intention) that the buildings 
shall remain the personal property o,f him who erects them." 
In 22 Am. Jur. <lFixtures/' Section 63, p. 778, the general rule is s tated: 

II ••• As a general rule, a building on land is considered as a 
part of the realty, or, at least, it is so pres umed; and the burden of 
proof is upon the party who claims that it is pel'sonal property to s how 
that it retains that character." 

This general rule, however, is modified when the question to be deter­
mined is one which arises under a landlord-tenant relationship. 

"In accord with the general exception favoring tenants, which per­
mits them to remove improvements placed upon the leased property, 
with respect to buildings erected by a tenant, the rules are more favor­
able to the tenant than to persons in other relations to the owner of 
the realty; the presumption is in favor of the right of a tenant to r e­
move buildings which he has placed on the leased property for his own 
purposes. A lessor and lessee may, of course, enter into an agreement 
that a building erected by the lessee shall remain the property of the 
lessee and may be removed by him on the expiration of his term. Inde­
pendent, however, of any agreement, the intention of the lessee has 
much to do with the question; and if his intention is that the build­
ing shall remain his personal property and that intention is made known 
and his acts are consistent therewith, the building may remain his per­
sonal property, unless its mode of annexation is such that it cannot be 
moved." 

22 Am. Jur. "Fixtures," Section 65, p. 782. 

An agreement that a building affixed to land should remain personal 
property may be shown by evidence of the subsequent admissions and deal­
ings of the parties. Searle v. Roman Catholic Bishop, 89 N. E. 809 (Mass. 
1909). 
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In the case of Hayward v. School Dis trict No.9 of Hope Tp., 102 N . W. 
999,1 ,000,139 Mich. 539 (1905), the COU1't considered a fact situation where 
the school district had leased t he land for fifty years under a written lease. 
The school district had built a schoolhouse and la ter discontinued school. 
Both the lessor and the lessee claimed title to the building. The court, re­
ferring to the lease, sa id at page 1,000: 

II ••• This writing does not in express terms give defendant the 
right to r emove the schoolhou se. Neither does it provide that the school­
house shall be the property of the owner of the land. If the rights of 
the parties are determined by commonlaw principles, the schoolhouse 
was defendant's property, for it is settled in this state that the tenant 
owns buildings erected by him on leased land, 'and in furtherance of 
the purpose for which the premises were leased'." 

It will be noted that in the case of Miller v. Common School Dis trict 
No. 99, 231 Minn. 248, 43 N. W. (2d) 102, the cour t held that where a school 
building was erected on land conveyed to a school district for school pur­
poses only, subject to condi tions of reversion to the grantor should such use 
be discontinued, and title to the land reverted to the grantor's heir, the dis­
trict was not entitled to remove the building. It will be noted in that case, 
however, that the court stated that the defendant, the school district, had 
relied on the ca se of Hayward v. School Dh;lrict No.9 of Hope Tp., supra, 
and differentiated the cases by pointing out that the Hayward case involved 
the right of a tenant under a lease, not a grantee upon condition subsequent, 
to remove a building. 

We have discussed t he authorities with the hope that they may be of 
a ssistance to you, and believe that they indicate that there is a reasonable 
basis for a sserting the school dis trict's right of ownership to the building. 

54 

Scott County Attorney. 
January 21, 1952. 

DONALD C. ROGERS, 
Ass istant Attorney General. 

622-i-16 

Property-Sale-Part of description of property omitted on ballot-Author­
ity of school board to convey real estate granted by voters under M. S. 
1949, 125.06, s ubd. 2. 

Facts 
Since 1915 the Independent School District of Eveleth has owned cer­

tain residence property commonly known as 804 Jones Street. The property 
is correctly described a s Lots 3 and 4, in Block 46, Central Divis ion No. 1 
of the City of Eveleth in St. Louis County, Minnesota, according to the eer-
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tified plat thereof on file and of record in the office of the register of deeps 
of that county. The school district has no need for this property. At the 
annual school election held in May. 1952. the voters, by a vote of 1,863 to 
820, voted by ballot to authorize the school board to sell the duplex resi­
dence located at the above address, hut the bal10t gave the description of 
the property a s Lot 4 in Block 46 of the division mentioned instead of Lots 
3 and 4 in tha t block. 

Question 

Upon the basis of these facts is the school hoard now authorized to 
convey title to both lots? 

Opinion 

The school district owns the property. The only question is whether the 
voters by authority of M. S. 1949, Section 125.06, have authorized the board 
to convey all of the property mentioned which the distric t owns. The prop­
erty is identified in the manner which people usually understand, by giving 
the street and number in the city. The common understanding of that 
description would be that the property 50 identified constitutes one unit, and 
I believe it was 50 understood. It is also described by lot and block, which 
is the proper way to describe it, but only part of the property was thus de­
scribed. I am of the opinion that no one was misled by the description since 
the unit was described as a duplex residence at a certain location. The ques­
tion is not whether the description omitting one lot would have conveyed 
the title if it had thus been described in the deed. The question is limited 
to granting authority to the school board, and I believe that it was sufficient 
for that purpose 

55 

Commissioner of Education. 
August 13, 1952. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

622-i-8 

Property-Sale-When meeting of common school district votes to sell school 
property it is mandatory that board sell the same. State v. Anderson, 
164 Minn. 134. Case of independent district distinguished-M. S. 1949, 
Section 124.10. 

Facts and Question 

"At their Annual School Meeting some weeks ago the members of 
the School District present voted, by a vote of 14 to 11, to sell the school 
building, which had been formerly used by this district as a school­
house. For the past few years the s tudents in this District have been 
transported to Adrian. I am not certain exactly how the proposition 
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was worded, but we have been advised that the proposition voted on at 
the meeting was in its effect mandatory that the building be sold. In 
view of this, the question has ar~sen as to whether the Board is now 
obligated to go ahead and sell the building." 

Opinion 

We have been orally advised by your office that the said School District 
No. 69 is a common school district. Based upon that fact, we advise you 
that it is mandatory upon the board to carry out the instructions which 
have been given to them by the action of the annual meeting. This is in 
accordance with the ruling of the supreme court in the case of State ex reI. 
vs. Anderson, 164 Minn. 134, 204 N. 'V. 925. In that case the annual meet­
ing had voted to build a new schoolhouse. The board refused to do so. The 
court held that it was the duty of the board to carry into effect such instruc­
tions, and that mandamus would lie to compel the board to carry out the 
mandate of the voters. 

We call your attention to an opinion of this office dated April 17, 1929, 
No. 222, 1930 report, file No. 622-G. It will be noted that in that opinion it 
was held that it would not be mandatory upon the board in an independent 
district to build a schoolhouse even though the electors had so voted. The 
opinion discusses the difference that exists between the powers of a board 
in an independent district and that of a board in a common school district. 
Among other things it wiJl be noted that under M. S. 1949, Section 124.10, 
it is the annual meeting of the common dis trict which votes the funds for 
the maintenance of the school and all other purposes, and it has given to 
the annual or special meeting the power to direct the board to make desig­
nated improvements to school property. 

56 

Commissioner of Education. 
August 9, 1951. 

DONALD C. ROGERS, 
Assistant Attorney General. 

622-i-8 

Property-Schoolhouse-Removal-\Vhere district builds schoolhouse under 
mere license from owner of property. building may be removed upon 
termination. Case of Miller v. Common School District No. 99, 231 
Minn_ 248, 43 N. W. (2d) 102 differentiated. 

Facts 

"Under Chapter 421, Laws of 1947, as amended by Chapter 666 of 
the Laws of 1949, many Common school districts in Renville County 
have consolidated with larger districts, and as a result thereof, a ques­
tion has arisen as to the ownership of the school buildings situated and 
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located upon the school site of the old Common school district, and as 
to the right of the newly organized district to take possession of such 
school houses and sel1 and dispose of them, after being granted author­
ity to do so by the electol's of the dist rict at the annual election 

"We do know however, that in many of the disputed cases, when 
the school district was established, the land owner offered a small tract 
of land for use as a school site in order to have the school ncar his 
home. There was no Deed of Conveyance, and not even an agreement 
by which one could spell out a leasehold. The mos t that can be said is 
that the school district was given permiss ion, or a license if you want 
to call it that, to usc the particular tract of land for a school s ite. Many 
of these Common school dis tricts accepted these offers a nd, years a go, 
proceeded to either construct or mpve a school house onto the school 
site. The offer and the acceptance of the right of use of the tract of 
land for a school site was an oral one, and there was no understanding 
a s to how long the school district was to have the use of the tract of 
land. No agreement was made or had as to what the result would be 
should the school be c1osed, or the school building, which was erected 
or moved onto the premises, be removed 01' the school district discon­
tinued. There was no creation of a revers ionary interest and no reser­
vat ions made. Thc most that can be sa id, and we will have to assume 
that to be the fact for the purpose of this question, is that the owner 
orally gave or donatcd a tract of land to the school district for school 
purposes. 

"No claim is made by the school dis trict La the title of any such 
tracts of land, but a claim is made by the school dis trict that it is en­
titled to the legal ownership of the school building and other structures 
located upon the land, and that it has the right to remove and dispose 
of such s tructures by sale." 

Questions 

If I would appreciate an opinion from your office as to whether or 
not, on the bas is of the above stated facts, the newly organized school 
district is entitled to remove the school buildings from the present s ites 
and, or, to sell and d ispose of the buildings. Particularly are we inter­
ested whether or not t he school district has the right to sell and dispose 
of the school building as against the c1aim of the present owner that 
t he ~chool buildings revert back to him with the land. 

"Would your opinion be different if there was an original oral 
agreement or underslanding between the land owner and the school di s~ 

trict when the schoolhouse was cons tructed or moved onto the school 
site, that if the use of the school building was ever discontinued for 
school purposes, it would revert back to the owner with the land." 

Opinion 

In the fac ts stated by you, you refer generally to s ituations relating 
to various school districts. Accord ing ly, no categorical answer can be given 
and the questions you a sk are d iscussed only in a general manner. 



116 EDUCATION 

Furthermore, our discussion is governed by the fact that you state that 
no claim is made by the school dis tricts to the title of any of t he lands in­
volved. 

It is our opinion that it can be properly concluded that the school di s­
trict had a mere license to use the property. An extended consideration of 
the subject of unwritten agreements fo r the usc of land is found in 14 
Rocky Mt. Law Rev., pp. 153-165 and pp. 294-314. 

I n the case of State v. Riley et al., 213 Minn. 448, 7 N. ' V. (2d) 770, it 
was held that a licensee has a reasonable time to remove t he building 
after t he revocation of a license. Sec also Wilson v. S t. r. 1\1 . & M. Ry. Co., 
41 Minn. 56, 42 N . W . 600, 4 L . R . A. 378. Difficulty may arise under the 
present fact situation in view of t he fact that it might be contended t hat 
actually t here is not here present a rcvocation on the part of the fee owner. 
It is our opin ion, however, that under uuthority of the case of State v. 
Riley, supra, the school dis trict would have the right to remove the build· 
ings. In arriving at this conclusion we have considered the authority of 
the case of Miller v. Common School Dis trict No. 99, Lyon County et a1., 
231 Minn. 248, 43 N. \V. (2d) 102, wherein the court held that a grantor 
conveying land, thc ti tl e to which was to revert to h im upon the happening 
of a condit ion specified in t he conveyance, was entitled to a building per­
manently a ffi xed thereto at the t ime of the reversion. \Ve differentiate that 
case from the prescnt facts on the grounds that we here cons ider only a 
l icense rather than a conveyance. 

57 

Renville County Attorney. 
July 24, 1951. 

DONALD C. ROGERS, 
Assistant Attorney General. 

622-J-20 

Property-Schoolhouse--Rcnting-School board may not rent s pace in pub­
l ic school bu i1ding to mus ic teacher for purpose of permitting priva te 
instruction to l)upils in the public school nor may it rent pia no for such 
purpose. 

Compulsory attcndance--School board may not excuse pupils from attend­
a nce at public school to enable him to take pr iva te piano lessons-M. S. 
1949, 132.05. 

Firs t Problem 

Facts 

_uThe petitioner (Mrs. I. L. D.) is a private ins tructor of instru­
men tal music (Piano). Her private students pay on a f ee bas is for t his 
instruction and it is given at present on the bas is of a schedule which 
does not confl ict with the existing day school program. 
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"The petitioner's request is to rent rooms equipped with school 
pianos in the Lincoln and Juniol' High School, or either, in which to 
g ive these private piano lessons to students attending in these buildings . 

uThe petitioner further l'cquests that these students taking private 
lessons with her - 'be excused for a p iano lesson one-half hour only 
once a week.' 

" Independent School Dis trict No. 40, through its regular staff and 
special teachers , p rovides ins trumental instruction to s tudents on an 
individual, group, a nd non-fec basis. It does not, however, provide piano 
education for any of its students so a s not to interfere with the activi­
ties of private instructors offering this service within the community." 

Questions 

1. "May the school board rent to the music teacher for her usc in 
pJ'ivate ins truction space in the school buildings and the use of a school 
piano 1 

2. "Does s uch non-school use constitute the expenditure of tax 
money for private purposes contrary to law 111 

Opinion 

School districts are public corporations with limited powers, organized 
us a purt of the educational system of the state, to es tabli sh and administer 
public schools with prescribed te l'l'itorics . In State y. School District No. 70, 
204 Minn. 279, 283 N . W . 397, our Supreme Court said: 

fI ••• We must look to the statutes to determine the extent, na­
ture, and character of the powers of defendant. It is well settled that 
school di stricts al'e governmental agencies established by legislative 
authority to perform the duties of educating the children of the state. 
The legislature may clothe them with such powers a s it deems wise and 
regulate the manner of the exercise of such powers." 

In School District No.7 v. Thompson. 5 Minn. 280 (Gil. 221), it was 
said that a school distl'ict is a municipal corporation, created for a special 
purpose, and its powers expressly limited by statute. Their acts within the 
scope of their authority and in the performance of the duties devolved upon 
thcm by the letter of the sta t ute, a re presumed to be valid and binding 
upon the district. But when they step outs ide of the duties prescribed by 
s tatute, and engage in acts not expressly authorized by the power creating 
01' appoin ting them, they must s how affirmatively that their authority has not 
been transcended. And it is therein further stated: 

" ••• And the doctrine is now well settled, in regard Lo all cor­
porations, that they have only such powers as are s pecifically granted 
by the act of incol'pot'ation, or as are neccssary for the purpose of 
carrying into effect the powers expressly granted, and as not having 
any other. As they arc merc creatures of law, establis hed for special 



118 EDUCATION 

purposes, and derive all their powers from the acts creating them, it 
is perfectly just and propel' that they should be obliged strictly to show 
their authority for the business they a ssume, and be confined in their 
operations to the mode and manner, and subjec t matter prescribed. 
2 Kent Com. 350; 13 Pet. 587." 

No authority is to be found in the s tatutes authorizing the rental of 
the space and personal property described in the facts aforesaid. Use for 
other than for school purposes is provided in M. S . 1949, 125.06, subd. 7. 
The use proposed does not come with in that section. 

This renders unnecessary any answer to the second question. 

Second Problem 

Facts 

UThe petitioner further Tequests that t hese students taking private 
lessons with her - 'be excused for a piano lesson one-haH hour only 
once a week.' 

"As a matter of dental hygiene and health education, students are 
excused for dental appointments when these 'Cannot be arranged for at 
out-of-school hours. This is considered part of the health education and 
examination procedure." 

Question 

"Can the school board legally 'release' or 'excuse' students from 
regular school curriculum activities for private music lessons 1" 

Opinion 

The Jaw relating to compulsory attendance of pupils a t public schools 
is found in M. S. 1949, 132.05. The exemptions from such attendance are 
found in subd. 3. The reasons fOl' which a child may be excused from attend­
ing school are expressly stated. The purpose stated in the ques tion is not 
among those found in the s tatute which specifics the legit imate exemptions. 

Under subd. 1 of this section the child is required to attend the public 
school, or a private school, in each year during the entire time the public 
schools of the district in which the child res ides are in session. Subd. 2 of 
the same section states that a school to satisfy the requirements of com­
pulsory attendance mus t be one in which all the common branches are 
taught in the English language from textbooks written in the English lan­
guage and taught by teachers whose qualifications arc essentially equiva­
lent to the minimum standards for public school teachers of the same grades 
or subjects . Private instruction in music alone docs not sa tisfy the require­
ments of that subdivis ion. In my opinion the question requires a negative 
answer. 

Commiss ioner of Education. 
September 26, 1962. 

CHARLES E . HOUSTON, 
Assistant Attorney General. 

622-A-6 
169 
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58 
' Pupils-Fees-Students at a public school cannot be required as a condition 

to attendance to pay a fixed fee which will entitle him to privileges. The 
pupil having no obligation to attend games and entertainments, be a 
member of certain organizations, to buy insurance and to avaH himself 
of certain facilities offered cannot be required to pay therefor- M. S. 
125.06, subd. 8, 128.082, subd. 7, 132.01, 132.05, 132.Q7. 

Facts 

uIt has come to my attention that a certain secondary school in 
Minnesota proposes to charge pupils a flat fee of $5.00, which would 
be compulsory on every pupil in such school. This fee would be charged 
for services and activities having an estimated value as follows: 

Game admissions .... ....... .................. __ .. __ . ___ .. __ ....................... $2.10 
Class dues .............. ............... ...... ............................ ........ .. ..... .50 
Locker fee ............................... ............... ............. ............ ... .. .50 
Group accident benefit plan................................... ............. .25 
Class play ........... ............. ................................. ........ ............ .30 
Mus ic program ............................. ................. ..... .......... .. ... .. .30 
Assemblies ................................ .............. ......... ....... ..... ........ . .30 
Speech activities ..... ...................... ...... ................... ... ...... .. ... .25 
Reserve fund recreation and .parties ............................ .. . .50 

$5.00 

"It is conceivable that some pupils might not elect to avail them­
selves of some of these services and activities although, as above de­
scribed, they would be compelled to pay for them." 

Questions 

"ls there any legal authority for a school board to make it com­
pulsory for a pupil to pay fees such as above described? 

"Is there any legal authority for a school board to charge pupils 
the following fees : 

111. A flat charge for towels to be used by pupils after their physi­
cal education classes. 

"2. A laboratory fee, the purpose of which is to defray the expense 
of any breakage of laboratory equipment. The fee is fully refunded if 
no breakage occurs. 

"3. A charge for not bringing in a library book on time. 

"4. A charge for the privilege of taking an examination which is 
a part of the regular school course. 
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"5. A charge for providing workbooks, which are required in the 
regular class work, supplementing textbooks which are provided free. 

"6. A charge for the school paper." 

Opinion 

1\1. S. 1949, 132.01 requires that admission to all public schools shall be 
free to all persons between the ages of five and twenty-one years in t he 
district where such pupns reside. Unless excused, such pupils are compelled 
by law to attend such school. Sections 132.05, 132.07. No school board can 
Inwfully requh'e such pupils to pay such fees condit ioned to their a ttendance 
requircd by law at a free school. 

Thel'e is no obligation on the part of the school board to furni sh towels 
for pupils. If the district has a rule under which towels are made available 
to pupils, and the use is optional, no one can complain. But the district 
cannot require a pupi l to use district towels. He may use his own. 

An opinion of the Attorney General, J une 11, 1947, file 169, relates to 
schools in t he City of St. Paul, where t he school dis trict operates under a 
city charter. The subject was cons idered whether t he school board had 
authori ty to require deposits, from pupils financially able to pay, to insure 
t he return in good condition of textbooks furni shed to the pupi ls by the dis­
trict. That opinon s tates that rules and regulations in reference thereto 
must be reasonable and not in violation of the law l'equiring free textbooks. 
That was based upon 56 C. J. 853, Sec. 1092, Segar vs. Board of Education, 

' 317 Ill. 418, 148 N. E . 289, 67 A. L. R. U94 . 

School dis tricts which receive s tate aid are required by M. S. A. 128.082, 
subd. 7, to furn ish free textbooks. So no ru le should require the payment 
of book rental. T his deposi t is in the nature of security. It must be rea ­
sonable and if t he pupi l is unable to pay it, he cannot be denied the use of 
books. 

The same file contains an opinIon dated J une 6, 1940. No. 58, 1940 
report, which applies to the Minneapolis schools, which are governed 
by special law. That opinion states that " •• * there appears to be 
no statutory or charter authority enabling the board of education to make 
compulsory a ssessments against p upils to create a fund through collection 
of so-called ' laboratory fee' for the purposes a nd under the condit ions here­
inabove mentioned." The opinion further states there is no objection to a 
voluntary contr ibution of laboratory fees. But the inference is that they 
cannot be compelled. 

M. S. A. 125.06, subd. 8, relating to powers of a school board, provides 
that "it may make rules and regulations respecting t he protection of the 
property of t he district, a nd prescribe penal ties for breach thereof to be 
recovered, for the use of t he district, a s penalties in other cases, before a 
jus tice of the peace. and change or repeal such rules ." (Emphasis added.) 
It is observed this does not sa y Hl'equil'e deposits" and it is further noted 
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it does not provide the school system shaH enforce the penalties, but that 
the justice of the peace shall do so. The school officer s arc not made prose­
cutors, triers of iHct, and enforcers of penalty. all in one. 

Another opinion dated June 1, 1942, file 169, upon whether grades of 
students could be withheld if fees were unpa id, said : 4'Our public school 
system does not permit of t his s pecies of coercion," 

Pupils mny be I'cquil'cd to return libl'a ry books within a limited time. 
They may be disc iplined fat' failure to do SQ. But a school district is not 
an institution calculated to impose fines and penalties. It is to furnish 
education. I am not cleat' as to what is meant by the wOl'd "wol'kbooks" 
in the fifth subd ivis ion of yOUt' quest ion. I assume they are someth ing con­
sumed by the pupi l, used in his class work. 1 do not offer n definite answer 
to that question. WI! must always kcep in mind that in public school s, edu­
cation is fl'ce and t,hut the school board shall not requiJ' an unreasonable 
expenditure of money on the part of the pupil. 

No pupil cnn be required to subscribe to the school paper and, conse­
quent1y, he cannot be required to pay for one. 

59 

Public Examiner. 
J une 24, 1952. 

CHARLES E. HOUSTON, 
Assistant Attorney Genel'al. 

169 

Religious ins truction-School Board may permi t di s iliay of Ten Comma nd­
ments on walls of public schools for pu r pose of moral ins tr uction as 
distinguis hed from sectar ia n or relig ious teach ing- 1\!. S . 1949, Section 
131.14. 

Question 

"Would it be legal to display the Ten Commandments Document 
on the wa11s of OUI' public school classrooms?" 

Opinion 

M. S. 1949, Section 131.H, provides that the teachers in all public 
schools s hall give instruction in morals. 

For centuries the Ten Commandments have been regarded as the foun­
tain of moral obligations and teachings. The law of Minnesota with refer­
ence to r eligious instruction in our public schools is established in the case 
of Kapla n y. I ndependent School District of Vi rg inia, 171 Minn. 142, 214 
N. W. 1S. 

By reason of what is said by the court in that opinion a nd if t he ruli ng 
therein is fo llowed, our Supreme Court would, in my opinion, hold that a 
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school board may, in the exercise of its discretion, legally a nd cons titution­
ally permit a display of the Ten Commandments on the walls of our public 
school classrooms for the purpose of moral instruction a s distinguished 
from sectarian or religious teaching. 

60 

Commissioner of Education. 
June 24, 1952. 

J . A. A. BURNQUIST, 
Attorney General. 

170-F-2 

Tax levy-Tax on agricultural lands and personal property having a tax­
able s itus on farm s, and on nonagricultural lands-M. S. 1949, Section 
127.05, subds. 1 and 4, as amended by L. 1951, ch. 549. 

Facts 

The questions that you have submitted involve construction of Laws 
1951. C. 649, amending M. S. 1949, Section 127.05, subds. 1 and 4, which 
reads as follows: 

USection 1. Minnesota Statutes 1949, Section 127.05, Subdivision 
I, is amended to read: 

41127.05. Subdivision 1. The rate of taxation of agricultural lands 
for school maintenance in any school district of t he state maintaining 
a g raded elementary or high school and in unorganized territory shall 
not exceed by more than ten per cent the average rate for school main­
tenance on similar lands in common school dis tricts of the same county; 
p rovided such county has 20 or more common school districts; nor shall 
such rate exceed one-half the rate for school maintenance on non­
a gricultural lands in the same school district or unorganized territory 
in coun ties having less than 20 common school districts. Provided in 
any consolidated school district or a district formed under the provi­
sions of Minnesota Statutes 1949, Sections 122.40 through 122.56, or 
both, maintaining a graded elementary or secondary school, the rate of 
taxation of agricultural land and personal property having taxable situs 
on farms shall not exceed one-hal! the rate for school maintenance on 
other taxable property in the same school district. 

uSec. 2. Minnesota Statutes 1949, Section 127.05, Subdivision 4, 
is amended to read: 

"127.05. Subd. 4. If the total funds received from state aid plus 
the proceeds from the maximum levy on agricultural land and a 40-mill 
levy on all other property subject to taxation are not sufficient to main­
tain the school , the school board may make an additional levy which 
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shall be uniform on all property. This additional levy shall be within 
existing limitations, if any. upon the total levy of said district. Pro­
vided in any consolidated school district or a district formed under the 
provisions of Minnesota Statutes 1949, Sections 122.40 through 122.56, 
or both, maintaining a graded elementary or secondary school, when 
the total funds anticipated to be received from s tate aid plus the reve­
nue anticipated to be received from a tax levy as provided in subdivi­
sion 1 for agricultural land and personal property having taxable situs 
on farms, plus revenue anticipated to be received from at least a 50-
mill levy on all other pl'operty will not produce sufficient revenue to 
maintain the school, an additional levy for school maintenance shall 
be made which shall be uniform on all taxable property subject to 
limitations imposed by law." 

Question 1 

"May the school board of a school district maintaining a graded 
elementary or high school make a tax levy for school maintenance at 
a rate in excess of 40 mills on other than agricultural lands under the 
provisions of Minnesota Statutes 1949, Section 127.05, Subd. 1, as 
amended by Laws of 1951, Chapter 549, Section 11" 

Question 2 

"May the school board of a consolidated district or a reorganized 
district formed under the provisions of Minnesota Statutes 1949, Sec­
t ions 122.40 through 122.66, or both, maintaining a graded elementary 
or secondary school make a tax levy for school maintenance at a rate 
in excess of 50 mills on other than agricultural lands and personal 
property having a situs on such lands under the provisions of Minne­
sota Statutes 1949, Section 127.05, Subd. I, as amended by Laws of 
1951, Chapter 549, Section I?" 

Question 3 

" If questions (1) and (2) are answered in the negative, must all 
levies for school maintenance, in such districts, in excess of 40 and 50 
mills respectively be made in accordance with the provisions of Minne­
sota Statutes 1949, Section 127.05, Subd. 4, as amended by Laws of 
1951, Chapter 549, Section 2?" 

Your three questions, numbered I, 2, and 3, pertaining to the construc­
tion of t he above quoted L. 1951, C. 549, will be answered in the order in 
which they have been submitted. Unless otherwise noted, the sections herein 
cited are those of M. S. 1949. 

Answer to Question No.1 

Under Section 127.05, first sentence of subd. 1, there are limitations on 
the rate of taxation on agricultural lands for school maintenance in an un­
organized territory and in school districts maintaining a graded elementary 
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or high school , provided such school di s tricts are noL consolidated or reor­
ganized under Sections 122.40 through 122.56, or both. In such districts in 
a coun ty where there are 20 or more comlllon school di stricts , the rate of 
taxation for school maintenance on agricultura l lands shall not exceed by 
more than 10 per cent the avcmge rate for school maintenance on s imilar 
lands in common school di stricts in the same county. The rate for school 
maintenance in the above designated districts should be applied equally on 
agricultural and nonagricultural lands in counties of 20 or morc common 
school districts unless the maximum rate authorized on agl'icultural lands, 
when also applied to nonagricultural lands will not produce a s um sufficient 
for school maintenance. I n that case the rate on nonagricultura l lands may 
exceed the authorized maximum rate on ag ricultural la nds. In such circum­
stances the only limitation provided by L. 1951, C. 549, on the rate which 
may be applied on nonagricultural lands is the amount needed for school 
maintenance unless the school board exercises its option authorized in the 
first sentence of Section 127.05, subd. 4, hereinafter referred to. 

In a county having less than 20 common school di stricts the districts 
referred to in the las t part of the firs t sentence of Section 127.05, subd. I, 
are limited to a rate for school maintenance on agricultural lands which 
shall not exceed one-half the rate on t he nonagricultural lands in the same 
district or unorganized territory. 1'he last mentioned limitation is binding 
unless the school board exercises its option g iven to the board under the 
provisions of the above cited first sentence of Section 127.05, subd. 4. 

The first sentence of Section 127.05, subd. 4, a s amended by L. 1951, C. 
549, applies only to the tax rates referred to in the first sentence of Section 
127.05, subd. 1. In the firs t sentence of s ubd. 4 it is provided that Hlf the 
total funds received from state aid plus the pl'oceeds from the maximum 
levy on agricultural land and a 40-mill levy on all other property s ubject to 
taxation al'~ not sufficient to maintain the school, the school board may make 
an add itional levy which shall be uniform on all property." If the school 
board fails to exercise such option the limitations on the rate to be applied 
on agricultura l lands will be those fixed in the first sentence of Section 
127.05, subd. I , and the tax rate on nonagricultural lands will be in an 
amount limited only by the total sum needed for school maintenance less 
receipts f rom state aid and the proceeds from taxes levied on agricultural 
Jands , subject, of course, to general limitations imposed by law, if any. 

Answer to Question No.2 

In a district consolidated or r eorgan ized under M. S. 1949, Sections 
122.40 through 122.56, or both, maintaining a graded elementary or second­
a r y school the rate of taxation on agricultural land and personal property 
having taxable situs on farm s shall not, under M. S. 1949, Section 127.05, 
subd. I, as amended by L. 1951, C. 549, exceed one-half the rate for school 
maintenance on other taxable property in the same district. 

However, the last proviso of Section 127.05, s ubd. 4, as amended, con­
tains the provision that, if in a school di s t ri ct which has been consolidated 
or reorganized as therein provided Uthe total fund s anticipated to be re-
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ceived from state aid plus the revenue anticipated to be received from a 
tax levy as provided in subdivision 1 for agricultural land and personal 
property having taxable situs on farms, plus revenue anticipated to be re­
ceived from at least a 50-mill levy on all other property will not produce 
sufficient revenue to maintain the school, an additional levy for school main­
tenance shall be made which shall be uniform on all taxable property." 
(Emphasis supplied.) 

It therefore appears that if in such consolidated or reorganized dis­
tricts the amount needed by the school for maintenance will not be produced 
from a tax rate of 25 mills on agricultural lands and personal property 
baving a taxable situs on farms plus double that rate, namely, a rate of 
50 mills on other property, and the anticipated state aid receipts, the addi­
tional amount needed to maintain the school in question shall be provided 
by spreading the tax therefor uniformly on all property of the school dis­
trict. Before the las t proviso of the act becomes effective, the rate of not 
less than 50 mills must be applied on nonagricultural property. 

It will be noted that in the firs t sentence of Section 127.05, subd. 4, a 
similar provision, applicable only to districts referred to in the first sen­
tence of Section 127.05, subd. I, us herein cons trued, the words "may make 
an additional levy which shall be uniform on all property" are used, while 
in the last provision of the act, applicable only to districts referred to in 
the last sentence of Section 127.05, subd. 1, occur the words u an additional 
levy for school maintenance shall be made which shall be uniform on all 
property." (Emphasis suppJied.) 

Answer to Question No.3 

Your third question is, I believe, answered by what was said in answer 
to your first and second questions. 

All levies by the school board, must, of course, be within the existing 
limita tions, if any, upon the total levy of the school district in question. 

61 

Any former opinion inconsistent herewith is hereby superseded. 

Waseca County Attorney. 
November 6, 1951. 

J. A . A. BURNQUIST, 
Attorney General. 

519·M 

Tuition-Residence-AUendance of pupil at school in non-adjoining district 
-payment of tuition by district of residence--M. S. 1949, Section 132.02 
not applicable under facts stated: Section 125.06, Subd. 12 considered. 
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Facts 

"X, school child, r esides in District A, more than two miles from 
the school house, and approximately one mile from the school house in 
District B, an adjoining district. District A is conducting school, Dis­
trict B is not, but is transporting to Dis trict C. X has never attended 
B, but decides to do so, desiring to attend school at District C." 

Inquiry 

"Is District A required to pay (to either District B or C) the tui­
tion charge 1" 

Opinion 

There are two sections of M. S. 1949 that I believe should be consid­
ered in answering your question. One of them is Section 132.02. The first 
subdivision of that section reads a s follows: 

"The children of any person in t his state not r esident within the 
limits of any incorporated city or village of this s tate, and residing 
more than two miles by the nearest traveled road from the school house 
in the district where such children r es ide, are hereby authorized to attend 
school at a school or school house in an adjo ining district nearer to such 
residence than the school house in the district where such chi ldren reside, 
upon such r easonable terms as shall be fixed by the school board of 
such adjoining dis trict, upon application of the parents or guardian of 
such children, provided that this section shall not apply where trans­
portation is furnished by the home district." 

Section 132.02 is not applicable unless (1) the school children involved 
reside outside the limi ts of an incorporated city or village of this state, (2) 
res ide more than two miles by the nearest traveled road from the school 
house in the district where they reside, (3) the proposed school or school 
house t o be attended is in an adjoin ing district, (4) is nearer to t he resi­
dence of the children than the school house in the district where the chil­
dren reside, and (5) transportation is not furnished by the home distr ict. 

Unless all the conditions above enumer ated exist, Section 132.02 would 
not be applicable. The facts that you have s tated do not show that all of 
them do exist, but I assume from such facts as you have stated that the 
school or schoolhouse proposed to be a ttended by the school child in ques­
tion is not in a district adjoining that of the pupil's residence. 

If that assumption is correct, it is my opinion t hat Section 132.02 does 
not apply to your situation and that the provis ion of Subd. 2 of that sec­
tion making it mandatory on the part of the pupil's district to pay the 
tuition to the board of t he adjoining dist rict is not applicable. Therefore, 
there is no statutory requirement in Section 132.02 that District A shall 
pay tuition to either District B or District C. 

The other pl'ovision to which I wish to refer is Section 125.06, Subd. 12, 
which reads as follows : 
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flIt (the school board] may, by ma jority vote, provide for the in. 
struetion of any resident pupil in another school district when inade­
quate room, dis tance to school, unfavorable road conditions, or other 
facts or conditions make attendance in his own district unreasonably 
difficult or impractical, in which case such district shall pay to the dis­
trict so attended the tu ition agreed upon or charged, and may provide 
transportationj provided, that -Such pupil shall continue to be a pupil 
of the district of his r es idence for the payment of apportionment and 
other state aids." 

If the person whose school child is involved in the matter concerning 
which you inquire is the owner of any land in what you refer to as District 
0, Subd. 11 of Section 125.06 should also be given consideration in this 
opinion. However, as your statement of facts does not disclose such owner­
ship in District C, I shall assume for the purposes of this opinion that it 
does not exist. 

Under Subd. 12 of Section 125.06, it is apparent that the school board 
of a district in which a pupil resides may, when the board, in the exercise 
of reasonable discretion, finds the conditions and facts as required by the 
subdivis ion to be such as to make attendance in his own district unreason­
ably difficult or impractical, provide ins truction for such pupil by agreeing 
to pay to the district to be attended the tuition agreed upon by the board 
of that district and to pay to such district for transportation furnished by 
it or otherwise provide the same for such pupil. 

Any previous opinion of this office inconsistent herewith is hereby super­
seded. 

Wadena County Attorney. 
October 4, 1961. 

J. A. A. BURNQUIST, 
Attorney General. 

180-<1 

TEACHERS 

62 
Contract--Termination: L. 1951, C. 332, Section 1, by granting teacher right 

of hearing beCore final action of board, does not change requirement 
of M. S. 130.18 that contract must be terminated before April 1st; all 
six steps in termination enumerated in request for opinion must be com­
pleted before April 1st of contract year. 

Facts 

"'In order for a school hoard to terminate a t eacher's contract under 
M. S. A. 130.18 it is our opinion that the following actions must be 
taken by the school board: 
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"l. The school board must call a meeting for t he announced purpose 
of considering teachers' contracts. 

"2. The school board must take action indicating that they propose 
to terminate the teacher's contract before the end of the current school 
year. 

"3. The school board must n€1tify the teacher in writing and state 
its reason for the proposed action to terminate the teacher's contract. 

"4. If the teacher wishes to have a hearing, she must make a re­
quest to the school board for such a hearing within ten days after she 
receives the written notice from the school board indicating t heir pro­
posed action. 

us. If the school board receives a written request from the teacher 
for a hearing, the school board must grant such a hearing. 

fl6. After the school board has conducted the hearing, they take 
final action." 

Question 

"Must all of these s ix steps be completed before April 1st of the 
year in which the contract is in force?" 

Opinion 

The legislature provided in L . 1937, C. 161, Section 1, morc than 15 
years ago, that any teacher's contract therein referred to must be t ermi­
nated by the school board before April 1st of each year although the ter­
mination was not to take effect until the end of the school year. 

It is obvious that the purpose of providing for the tennination of a 
teacher's contract prior to April 1st was to enable the teacher and the school 
board to know of the termination of the contract before that date for their 
mutual benefit. 

As the words of the amendment enacted by L. 1951, C. 332, Section I, 
are not explicit, the intention of the legislature may be ascertained by con­
sidering the old law, which provides for the termination of a teacher's con­
tract before April 1st of each year, and the object to be attained by the 
1961 amendment. M. S. 1949, Section 645.16 (4) and (6). 

lt appears clear that the purpose of the amendment is to provide for a 
notice to the teacher of the proposed termination by the board of such 
contrnct and reason therefor and to give the teacher opportunity for a hear ­
ing before the board's final action and not to extend the time for such ac­
tion. Above cited C. 332. Section 1, retains the requirement for termina­
tion of a teacher's contract by the board before Apt'il 1st. To construe the 
amendment so as to permit a hearing and the extension of t he time for 
terminating a contract to a later da te than required under the old la~ and 
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thereby to eliminate the advantage of t hat requirement would, bel ieve, be 
giv ing the amendment a meaning contrary to the legislative intent, 1\S s llch 
construction would, in effect, wipe out one of the most illlJlortant and useful 
provisions of the original act, 

1'hc amendment, unless the phJ'a:;cology is so explicit as to require it, 
s hould not be constl'ued so as lo result in the weakening of the advuntageous 
requirement that a teacher's contrad must be terminated before April 1st. 
Obviously. the intent of the enactment of the 1951 amendment was not to 
deprive a teacher of any present rights, but to provide an additiona l benefit 
for those in the teaching profession. To carry out such intent the law must 
be construed to require final action by the board before April 1st. 

As the teacher is given by the 1951 amendment ten days after the rc­
ceipt of the notification of Pl'oposed tcrmination of thc contract within which 
to request a hearing. the legislature must have intended that the school 
board's notice to the teacher shall be given fur enough in advance prior 
to AprH 1st so that the teachel' s ha ll have tcn days within which to request 
a hearing and the board su ffic ient lime before April 1st to hold the hearing 
and take final action pr io r to that date. 

To construe the act other wise than as above suggestcd would crcutc a 
situntion where the teachcl' or the board cou ld demand that a dute for the 
heuring be set at any timc aftcr April 1st and by such action attempt to 
supersede the law as it existed prior to 1951. As hereinabove s tated, it is 
my conclusion that t he rcquircment of the termination of a teacher's con­
tract prior to April 1st was not intended to be changed by the enactment of 
the 1051 amendment. 

It is, therefore, my op ini on that all the s ix steps to which you refer in 
your communicntion must be completed befor e April 1st of the ycar in which 
the contl'nct is in force. Any previous opin ion 01' portion thcl'eof incon­
s istent he l'ewith is hereby SlIpcl'l;cdcd. 

Commiss ioner of Education. 
June 26, 1952. 

J. A. A. BURNQUIST. 
Attorney Gcneral. 

172-C 

ELECTIONS 

BALLOTS 

63 
Absent votcrs-Outside territory of the United St.ates - (1) Persons other 

than members uf the "arm ed forct' s ," as defined in M. S. 1949. Section 
203.17, cannot cast absentee ballots outside the territury of the United 
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States, exclus il'e of Alaska a nd the so·ca lled island I)OSsessions. (2) 

Whether person is member of armed forces is fact qUf's tion. 

Facts 

" Inqu ir y ha:-; been dil'cctcd to th is oflice on behalf of worke rs now 

employed outs ide t he te rritoria l jurisdict ion of the United States, who 
are qualified voters of t his state, a s to their e ligibil ity to obtain a nd 

ca st absentee ballot.s for 1952 elections, while so employed outside the 
cont.i nentn l United States." 

Quest ion 

l'I n view of the provis ions of Sect ion:-; 203.09, 20:1. 1fi Hnll 203. 16, 

may :-i uth voter s receive and Cll s t absentee ballots '?" 

Opinion 

Mill1lesota has two separate s tlltutory provisions reluting to absentee 

voting. The first pl'ovis ion refer s generally t.o voter s and is fou nd in M. S. 
J949, Sections 203.01 to 203. 14, whi le the se<:ond act, which is fou nd in Sec­

tions 203.15 to 203.28, relates only to absentee voti ng by members of the 
armed forces . 

As it r ela tes to voters generally , your question is answered in the nega­

t.ive. Section 203.09 requires that persons voting under that law mus t mark 

nnd mai l t he ba llots at any place within t he te rritor ial jurisdiction of t he 

United States, exclus ive of Alaska a nd the so-called island possess ions of 

t he Un ited Sta tes. 

Whethel' 01' nol the individuals referred to would qualify to vote under 
the provisions of the law rela t ing to voti ng by members of the armed forces 

is a f act question which must be dete rmined in each case, That law has 

no limitation s uch as contained in Section 203.09, and a llows voting wit hin 
and without t he United States under Section 203.15. Section 203.17 defines 

the term "armed f orces" as follows : 

"The term 'ar med fOl'ces' as used in Sections 203.15 to 203.28 shall 

refer to and include the Army and Navy of t he United States, 01' the 

Merchant Marine of the Un ited States, or t he American Red Cross, the 

Sotiety of Friends, the Women's Aux iliary Service Pilots , t he Salvation 
Army, the United Service Organizations a nd a ll other persons connected 

in any capacity with the Army or Navy of the United States ." 

If t he person employed outs ide the tCl'l'itorial limits of the Uni ted States 
helongs to any of the organizations stated, or is connected in any capacity 
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with the Army or Navy of the United States, then such party Illay vote 
outside the territorial limits of the United States . If he does not come 
within the definition, then he may not do so. 

Secretary of Stale. 
May 6, 1952. 

DONALD C. ROGERS, 
Assistant Attorney General. 

G:~ !) -c 

CANDIDATES 

64 
Name--Dcsignation-(l) When 2 village trustees a re t o be elected. a ll can­

didates run against each other a nd voters vole fur 2; (2) Candidate 
can place wora " incumbent" after hi s name only when 2 candidates 
with same surname a re on ballot; (3) Candidat.e (or vil1a~c cle rk may 
withdraw at any time before filing expires and after filin g time cX I)ircs 
if withdrawal is made I)rior to printing of the ballot.s- M. S. H.l4!l , Sec­
tion 412.021, as amended by L. 1951, C. 378; M. S. 1949. Sect ion 205.70 

Facts 

"The Village of Madelia at the general e lection in December, J951, 
voted to adopt Plan 'A' of Village Government. The Clerk then rcsigncd, 
the Vi llage appointed a new Clel'k , and the old clerk was then appointed 
a member of the council for the unexpi red term of the formel' clerk. 
Thel'e arc now two members of the council that ~lre up fol' e lection on 
December 2, 1952." 

Questions 

"I. Should candidates file for one of thc two offices that expire 
and s hould they designate which office they arc filing for? 

"2. Where more than two candidates file for office do all of the 
candidates r un against each other, should the ballot des ig nate 'vote for 
2' and list a ll of t he names in order, and should the two receiving the 
highest number of votes be declared e lected? 

"3. May the ballots that are pl'jnted designate the incumbents us 
such? 

"4. Aiter filing for the office with the Village Clerk may the can­
didate withdraw his name 

A. Before the time for filing expires; 

B. After t he t ime for filin g exp ires and before t he ba llots a l'e 
printed 1" 
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Opinion 

Question 1 is answered in the negative. 

Question 2 is ans wered in th-e affirmative. There is no statutory pro­
vision which requires thllt the trustees run for separate terms. While it is 
not directly pertinent to thi s (IUestion, it is s ignificant that under the Vil­
lage Code, M. S. 1949, Section 412.021, as amended by L. J951, C. 378, refer­
ence is made to the election of officers when a vi lhlge is first incorporated. 
]n referring io elections undcr" the OJltion~1l Plan A, B, 0,' C, Subel. 2 of said 
section provides in part: 

"No candidate for tru stee s hall ru n fol' 1I particular term but t he 
number of yea rs in the t erm of each success ful candidate shall be de­
terminetl by his relative s tanding nmong the candidates for the office, 
the longes t tel'lll going to the cuntlidatc receiving the highest number 
of votes," 

It is our opinion, in the ubsence of any s tatutory provision requiring 
that each trustee run for a separate office, that t hen all candidates should 
run aga inst each other and the voters be directed to vote for two, 

A candidate for office docs not h.we the right to place the word "incum­
bent" after his na me merely by virtue of the fact that he is a candidate for 
reelection, The only time a candidate is permitted to place upon the ballot 
descriptive matter is when the provisions of M, S, 1949, Section 205.70, 
become applicable, That statute provides in part : 

HWhen the surnames of t wo 01' more candidates for t he same 01' 

diffCl'cnt offices appearing on the same ballot at any election are the 
same, each such candidate s hall have added thereto not to exceed three 
words, indicuting h is occupation and residence, and upon such candi­
date furni shing to the oOleer preparing the official ballot s uch words , 
t hey s hall be printed on the ballot with and as are the names of t he 
el1 ndidates and immediately after his name," 

Question 4- A is answered in the affirmative. 

In respect to question 4-B, after the time for filinJ! hali ex pired, a C<lll­

didatc may withdraw at any time priol' to t he 1l1uking up of tht.! hallot hy 
the clerk. 

Madelia Village Attorney, 
November 24, 1952. 

J UDGES ANI) CLEIlKS 

65 

DONALD C. ROGERS, 
Assistant Attorney Genera l. 

472-C 

Eligibility - Soldier recel\' lIlg World War 1 pens ion is eligib le to scn 'c a 5> 
e lection judge as lim itation under Section 2011.51 runs only t.,. individua ls 
rcct'iving comllcnsaLion from the United States as 8 11 oRicer or em-
1,loyee thereof. 
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Facts 

A soldier from World War J was r ece iv ing l\ pension check in the 
amount of $60.00 pe r month fol' non-se rvice cO ll ncdcd disabi lity . 

. Que~ t jIm 

Whether or not t hi s individual is Qualified to serve as an e lection judge 
under the provisdons of M. S. 1949, Sect ion 205.51. 

Opinion 

Your inquiry is an swered in the a ffirmative. The pertinent part of t he 
Rtatute provides : 

"No person while rece iving compensation from the United States • 
• • • as a n officer or e mployee thereof, shall be e lig ible to serve lUi II 

judge or clerk at any election in this s tate where the laws provide Cor 
the payment of compensation to such judges and clerks for their serv­
ices as such; ••• It (EmphAsis supplied .) 

This office has construed the statute as forbidding a per son who re­
ceives compensation as an offi cer 01" employee from serving as un e lection 
judge, A veteran rece iving u pension payment is not deemed to be an office l' 
0 1' employee and, accOI'ding ly, the limitation of th is s ttltute does not apply 
to him, and the di s tinction is mude upon thi s bas is rather than upon a deter ­
mination us to what constitutes compensation. 

Pine County Attol'll<'Y. 
April 4, ll)!)!. 

DONALD C. ROGERS, 
Ass is tant Attorney General. 

l R~· i 

REGISTIlA 1'lON 

66 
By ma il-From outs ide the limil s or the Uni t.ed St.a tes- M. S. Section 201.17, 

Subd . 2. 

Voters - Res idence or wire who has not li ved in the State ir hus band is 
qualified "oter therein. 

Question 

11 1. Ca n a qualifi ed votCI' rcgistcr by mnil rl 'om outRidc the conti­
nental limits of t he United States 1/1 
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Opinion 

M. S. 194!), Section 201.17, Subd. 2, provides for the regis tration by mail 

of the name of "any per son entitled to vote at ,my election who is absent 

from the district" of which he is a resident. 

There appears to be no prohibition against registering by mail the name 

of such qua lified voter even though he is outs ide thc continental limits of 

the United Stntes if his application is filled out, signed and sworn to by 

him before an officer authorized to administer oaths and the registration 

cards are signed and also sworn to before such an officer as provided in 

Subd. 3 of Section 201.17. 

Therefore, it is my opinion t ha t by complying with the provISIOns of 

ubovc cited Section 201.17, a qualified voter may register by mail from 

outside of the continental limits of the United States. The answer herein 

mude to your question is intended to covel' only the right of the voter in 

question to have his name ente red upon the election regis ter of t he district 

of hi s r esidencc. 

Question 

"2. Can a womun acqui r e residence in Minnesota by marringe to 

a registe red voter of Minnesota without nctually huving J'cs ided in the 

State ?" 

Opinion 

In a nswering this quest ion, it is assumed that the husband of the woman 

to whom yo u refer i:'i a qua lifi.ed voter in the Stnte of Minnesota and in the 

precinct in quest ion. It is al so as:-lumerl that his wife hus been munied to 

him for more than s ix months prior to e lection, and has not dUl'ing sll ch 

period pursued a course of conduct evidenci ng t hat the domicile of her 

husband is not her legal residence. 

It is a rule of law t hat the domicile of a husband is generally the domi­

ci le of his wife. That is the holding of t he Supreme Court of the State of 

Minnesota in the case of Williams Y. Moody, 35 Minn. 280. However, in 

some of the more recent decis ions courts t hroughout the country have at 

times qualified the old rule if in thcir opinion the facts in the cases passed 

upon require such modification. 

Our Supreme COllrt has not passed upon the application of the rule to 

res idence voting qualification of a wife. Until it s ha ll render a decision 

requiring a negntive answer to your question, it is my opinion that under 

t he fucts hereinbefore assumed a woman married to n register ed voter of 

Minnesota for t he length of time necessary to become a qualified vote}', 
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although she has not actually lived in Minnesota, would , provided she is 
otherwise qualified, be justified in s tating under oath to registra tion and 
election officials that her legal residence is t hat of her husband. 

67 

Secretary of Stale. 
June 18, 1952. 

J . A. A. BURNQUl ST, 
Attorney General. 

6:m· j 
490-J -2 

l'ermanenl-School DistricL'i - Permanent regis tration require me nts made 
under 1\1. S. 1949, C. 201, nol applicable to eJection in school distr ict 
except in cases where school dis trict has joined with municipaJity in a 
combined system as provided by M. S . 1949. Sections 201.25 and 201.26. 

Facts 

J oint Independent Consolidated School Dis trict No. 142 of Hennepin 
County comprises all of t he township of Bloom ington, plus a smull farm 
in Scott County. The town of Bloomington has ordcred a ll of its vole rs to 
register before the next township election, which will be held in March, 
1952. A special election of the school dis trict will be held on November 5. 
1951. 

Question 

Will voting at the spechtl school election be lim ited lo I"cg-ist.cJ'ed volen; 
Ot· may any qualified vote r in the district be elig ible to vote'! 

Opinion 

The voting at the school election will not be limi ted to registered volcJ':->. 
We assume the registration referred to is bei ng made under the provis ion)'; 
of M. S. 1949, C. 201, a s amended. It will be noted thnt M. S. 1940, Section 
200.02, which defines an election, excludes an election in any school district. 
Accordingly, the provisions relating to the rcgistration of voters as found 
in C. 201 docs not apply to an election in a school dis trict . This s tatement 
is made subject, however , to the qualification that certain school distr icts 
may join with a municipali ty for the creation of a combined system of PCI'­

manent registration under t he provisions of Sections 201.25 and 20 1.26. 

DONALD C. ROGERS, 
Assistant Attorney GeneraL 

Attorney for Joint Independent Consolidated 
School Dis trict No. 142 of Hennepin Coun ty. 

October 31, 1951. 187-A-9 
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68 
He· Registration - Chan l!(' of name - When registered vote r's nllm e is 

changed, Cum miss ioner of Registrat.ion mus t. not ify v"ter tha t. she must. 
rc· register, and afte r that noti ce is g iven, s uch \'oter may not vole until 
s he has r e· reg ister ed- M. S . 1949, Section 201.15. Opinion Oct. 3D, 1!.140, 

fil e 183·R, modifi ed. 

Facts 

"The city of Red Wing' require:;.; reJ,d s tnttion of vot.c r~ IHll"suan t to 
Chapt. 201 M. S. A. A dul y rCJ,! is tcl'cd fcmal e voter mal'l'i cd ten days 
liefore lhe election. She did not move fl'om the p l·ecinct but was de nied 
the right to vote beca use he r married flume did not appear on the r eg· 

is ter." 

Ques lion 

/lCa n s he be de nied the ,·iJ,!h t to vote undcr the c irculllstances 
slaled ?" 

You state that t he I"egi:.;. tercd voter "cfelTcd to did not movc from the 
precinct in which she was regis tered , and in arriving at our conclus ion we 
do not cons ider a ny question of chunge of residence. 

The orig inal perma nent registration Inw was e nacted by Laws 1923, 
C. 305. Tn an op in ion of thi s office dated Februury 9, 1925 , Ollr fi le 183·R, 
1926 Printed Report No. 182, t hi s office held tha t under the t hen s tatute 
there was no prov is ion requiring- a I'eg is tcrcd fcnHlle vote r who mlllTied 
subsequent to her r cgi!o; tration and a~sllmed the naOle of he r hll ~ hand, to 
J'e·rcgister under such surname as a prerequis ite to votin~. Howevc,·, I,y 

Session Laws 1925, C. 390, Section 6 of the SHill C. :~O!), La w~ 1923, was 
.une nded and t he amendment uddcd is in bo ld face type in the following' 
quoted provis ion : 

"(2) If a woman : 

The infol'mation reques ted s hall be the same as fo l' ma les wi th 
such add itiona l information a s may be I1 ccessnry to detcrmine the quul. 
ifications of the applicant fo r rc~i strati on . Provided. that whenever. 
a f te r s uch original reg istration. a ny change of nam e s hall occur due to 
marriage or dh'orce. !'uch a pplicant s hall nul be allowed to vo le unlil 
s he has re·regis t.e red: and after s uch re· regis tration the Commiss ioner 
of n egis tratiull s hull remove the l)rC\' ious registra ti c)n card from the 
file." 

Th is prov is ion wus cUlTied into Mtlson's Minnesota Sta tutes 1927, as 
Section 385, and I"cmuined in e ffect until the e nactment of t he codifi cation 
of the election law by Laws 1939, C. 345. 
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It will be noted that the amendment above quoted referred only to 
women, and referred only to chHnge of name by marriage or divorce. It 
wi ll furth er be noted that the umendmcnt s pecifically provided that t he 
applicant would not be allowed to vote unt il she had I'c-registered. 

In the recodificat ion of the election code, the provision of t he statute 
above quoted was 110t I'c-cnuctcd . The o nl y r eference to re-registration is 
found in M. S. ] 949, Section 201.15, which provides : 

liOn or before J nnual'Y I , Apri l 1, July ] and October I, each year, 
the clerk of the district COUl' t in each county in t he state s hall r eport to 
the commiss ioner of cHch municipali ty in his county the Hamc a nd 
address of each person, 21 years of age or over, r esid ing in s uch munic­
ipal ity whose name shull have been changed, during t he three months 
11ext Ilreceding the date of the report, by marriage, divorce, or any 
order or decree of such court. Upon receipt of such repor t, the com­
missioner shall exnmine the original and duplicate regis tration lists 
and ascer tain whether 01' not such person has re·regis tered under such 
changed name ; and, if no re·registration be shown by these li sts, t he 
commissioner shall , by mail , notify s uch voter that it is necessary for 
him to re· regist <.' 1' under s li ch chnnged name in order to vote at an 
election." 

Again, it will be noted that t he present provis ion, Section 201.15, refers 
to all voters , male or female, and refer s to those whose names may be 
changed not only by marriage and divorce but al so by any order or decree 
of such court, There is not contained there in any s pecific proviSion that 
the person whose numc is cha nged shall not be allowed to vote until he 
has l'e-regis lcl'ed, I nsteud t his statute provides that t he commiss ioner of 
r egist ration, at the t ime specified in the statute, s ha ll ascertain whether or 
not cCl'tain persons have l'e-I'cgistercd under their changed name, and thu t 
if t here be no rc·,'egistl'a tion, then t he com miss ioner shall by mail notify 
:-;uch voter that it is necessury for him to I'e-register under such name in 
order to vote at an election, 

I t is our conclus ion that where a regis tcl'ed voter's name has becn 
changed he is not barred from voting until such t ime as t he commiss ioner 
of registration has notifi ed h im by mail of the necessi ty for him to r c­
J'egister , and that it is the g iving of such not ice that sets t he timc beyond 
which t he individua l cunnot vote without rC· l'cgistering. 

The opinion of th is office duted October 3D, 1940, our file 183-R, in so 
far a s it is in con ttict with this opinion, is modified. 

Goodhuc County Attorney, 
November 24, 1952. 

J. A. A. BURNQUIST, 
Attorney General. 

183-R 
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VOTERS 

69 

Uesidence-Legal-School district.s: Change in boundary line- An order for 
change in the boundary line between districts does not become effective 
until s ixty (60) days after cOllies of the order are mailed, and voters in 
one district transferred to t he other district by the order do not. become 
residents of the latter district until s ixt.y (60) days after the mailing of 
the order. Right to vote determined by Art. VII, Section 1. of the Con­
s t.itution- Laws 1945, Ch. 252. 

Facts 

Proceedings have been held pursuant to Chaptel' 252, Laws 1945 (not 
coded) , and by ordcl' of the County Board, Itasca Coun ty, Minnesota, mailed 
March 16, 1951, certain territo ry was transferred from School District No.1 
to Independent School Dis trict No.9. The annual election in and for Inde­
pendent School District No.9 will be held May 15, 1951. 

Question 

Are legal voters residing in the te rritory transferred to Independent 
School District No.9 entitled to vote at said election ? 

Opinion 

Your quest ion is answered in t he negativc. Qualification of legal voters 
is determined by Art. VII. Section I, of the Minnesota Const itution. ]n 
I'espect to residence, it provides : 

"Every person of the age of twenty-one (21) years or upwards be­
longing to either of t he following classes who has resided in this State 
s ix (6) months next preceding any election sha ll be entitled to vote at 
such election in the election district of which he shall at the time have 
been for thirty (30) days a res ident, for aU officers that now are, or 
hereafter may be, elective by t he people/' 

The said Chapter 252. Section 5, provides that the county board, if the 
petition be granted, shaH make an order ~etting forth the changes provided 
for. etc. It then provides: 

" ••• A copy of such order shall be filed with the auditor and a 
copy mailed to the clerk of each of the districts affected. The change 
set forth in such order shall become effective 60 days after maiHng such 
notice · •• • '. (Emphasis added.) 

We conclude that said underscored provision of Section 5 is cont rolling. 
You state that copies of the order were mailed March 16, 1951. The order 
does not become effective until 60 days thereafter. Accordingly. legal voters 
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who res ided in School District No. 1 at the t ime of the making of the order 
would not become residents of Independent School Dish 'iet No.9 unti l 60 
days after Mar ch 16, 195 .1 . 

70 

DONALD C. ROGERS, 
Assistant Attorney General. 

Attorney for H ibbing Ind. School Dist. No. 9. 
April 18, ]951. 187-A-9 

Residence-Legal-School districts-Dissolved-Voter otherwise qualified, 
r es iding in school dis t rict d issolved which i ~ attnched tu adjoin ing dh. · 
t rict. wit hin thirty days previous t o election may vote at s lich e lecl inll 
- M. S. A. 122.28, Minn. Canst. Art . VII , Section 1. 

Question 

When a school d istrict is dissolved and the territor y thereof is a ttached 
to an adjoining distl'jct ( M. S. A. 122.28 ), may the vote rs, who resided in 
t he dissolved district, vote a t an e lect ion in t he distri ct to which the terri ­
tOl'y of the dissolved dist ri ct wus attached, t he election being held wit hin 30 
dnys aItel' dissolution ? 

Opinion 

Minn , Const " Art. VII , Section 1, provides in pa rt : 

" What persons a re ent itled t o vote: 

HE very person of the age of twenty-one (21) years or upwards be­
long ing to e ither of the f ollowing classes who has r es ided in t his State 
six (6 ) months nex t pl'eeeding a ny e lection s hall be ent itled to vote a t 
such election in the election d istrict of which he s hull a t t he time have 
been f or t hir ty (30) days a r es ident, for a ll officers t ha t now m'c, or 
hereafter may be, elec tivc by the people." 

I understand your ques tion to involve the meaning of the wOI'ds Hof 
which he shaH a t t he time have been f or thirty (30) days a r es ident." 1t 
appears to ha ve been the intent of the f r a mers of t he Const itution tha t a 
person who voluntarily moves from one voting district to another, within 
t hirty days bef ore an election, thereby disqualifies h imself to vote a t such 
election. It cannot have been the in tent of t his language to di sfranchise a 
voter who has continuous ly resided on the same site more than thirty days 
bef ore the election. The language mus t have been intended to prevent 
transients from votin g , The vot er mentioned in the ques tion is not a t r an­
s ient. 

It is my opinion that t his language m eans t ha t ever y per son of the a ge 
of 21 years or upward, belong ing t o one of the classes ment ioned, who re­
sided in t he state s ix months nex t preceding any election, s hall be entitled 
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to vote at such elect.ion in the election distr ict which embraces t he site of 
his residence where he s ha ll have theretofore been a res ident more t han 
t hirty days. 
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CHAIlLJ;S E. H OUSTON , 
Ass istant Attorney Genc l'a!. 

At torneys for Independent School District No. 14 . 
April 26, 1952. 187-A -n 

Reside nce-Wife of soTdier- \Vhe n man ente rs sen tice and wife lives with 
him ou L'iide of Minnesot a, ne ithe r loses hi s reside nce fur l'uting l)Uq)f.~es 

-State Constitution, Art. VJI, Section 3. 

Facts 

"A resident of one of the common school distr icts in our Coun ty 
was called into the armed serv ice about two years ago. This man was 
mar ried pl'ior to ente ri ng the se rvice. S hortly after ente r ing the ser vice 
he moved his wife and family to t he cump at wh ich he was located which 
was out of the Stute of Minnesota and stored his household goods and 
fu r nishings at a location hCl'e in Swift County. The soldier and his 
fami ly have continued to reside ou t of Minnesota until just very re· 
cently when this soldier was discharged. Upon his discharge from the 
armed service he and his fam ily r e turned to r eside in t he same school 
district in which he was res iding nl the time he ente red the armed 
service. An annual meet ing of the voters of th is pal'ticulur school di s­
trict is going to be held the latter pal't of this month and at t he time 
of this election t his sold ier u nd his wife will not have I'es ided in that 
school district for thirty days nor in the State for s ix months s ince 
being discharged from the service. Both the soldier and his wife wel'e 
e ligible votel's at t hi s school dis trict pl'iOI' to the sold ie!' entering t he 
service." 

Questions 

" I. Will the foio ldie r be eligib le to vote at this coming annual 8chool 
meeting '?" 

"2, Will the wif e of this soldier be eligible to vote at this coming 
annual school meeting 711 

Opinion 

Ar t ic1e VII , Sec. 3, of the state constitution provides in part: 

"For t he pu rpose of voting, no person s ha ll be deemed to have lost 
a I'es idence by I'cu~on of his absence while employed ill t he se rvice of 
the United States; • •• . , 
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We assume that the soldier while in the service did not at any time elect 
to establish u res idence at any other place than at the place he was res id­
ing at the time he entered the service. If t his assumption is correct, Ques­
tion 1 is answered in the affirmative. 

Generally speaking, the wife's place of res idence is that" of her husband, 
a nd if his res idence continues to be at the place he r esided when entering 
t he service, her r es idence continues to be there even though s he was t em­
porarily absent from the s tate. Accordingly, Question 2 is answered in the 
affirmative. 

DONALD C. ROGERS, 
Assistant Attorney General. 

Swift County Attorney. 
June 10, 1952. 

INSURANCE 

CONTHACTS 

72 

490-J-2 

Televis ion r e pa ir contracts-(l) Issuing contract by ma nufacturer or dea ler 
which prov ides for replacement of parts except those damaged from 
external causes, is a warranty and issuance of same does not constit ute 
engaging in bus iness of ins urance. Henewal of such contracts di ffe ren­
tiated. (2) Pure service contract issued by independent contractor does 
not constitute insura nce. (3) Issua nce of contract by independent COIl­

tractor, which provides for replacement of par ts, does constitu te insur­
ance-M. S . 1949, Section 60.02, Subd. 3. 

Questions 

I. Maya t elevision mnnufHctUl'Cl', inc1uding a wholly owned subs idim·y. for 

a consideration entel' into a contract with the public whereby: 

a. It agrees t hat during a designated time it will maintain a t elevis ion 
receiver in workable order. 

h. It agrees that during a des ignated t ime i t will replace defective parts. 
c. May s uch contracts be renewed? 

2. Maya dealcr enter into a contract under which he agrees 

n. That during a designated t ime he will maintain a televis ion receiver 
in workable order; 

b. Thnt during a des ig nHtcd time he will replace defective paris ; 

c. May s uch contrucls be renewed'! 
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3. Mayan independent contl'actor, for a cons ideration, enter into a contract 
with the public under which he agrees 

n. That during a designated t ime he will ma illl;mn a televis ion receiver 
in workable order; 

b. That he wiII agree during a designnted time to r eplace defeclive pal't~. 

Opinion 

The word I'insurance" is defined in M. S. ]949, Section 60.02, Subd. 3, 
as follows : 

.. ' Insurance' is any agreement whereby one party for a cons idera­
tion, undertakes to indemnify another to a specified amount against loss 
or damage from specified causes, or to do some act of value to the 
assured in case of such loss or damage." 

Whether or not a person who issues a contract for the Illuintcnancc, 
repair, etc., of a televis ion set is engaged in the bus iness of ins ul'Unce would 
in each case have to be det.ermined by a con:;idcration of t he contnlct issued. 
We limit this opinion to a general consideration of the que:; tions you havc 
s ubmitted. 

A distinction Illust be made between a contract which is a pure war­
ranty and a contract that might be deemed to be insurance. ]n the calie of 
State ex reI. Herbert, Atty. Gen., \'. St anda rd Oil Co., Suprcme Court of 
Ohio 1!l41, 138 Ohio St. 376, 35 N. E. (2d) 437, the court construcd what was 
termed a "Warranty and Adjustment Agreement" which was issued by the 
Standard Oil Company in connection with the sale of tires . The company 
warranted that the materials and labor incorporated into the tire werc of 
such quality that the tire could be ex pected to r ender proper serv ice, and 
the company agreed that, if the til'c failed to give satis factory se rvice 
within a specified time, it would }'ep lace or repair it. The court concluded 
that this was a pure warranty, and that the issuance thereof did not con­
stitute engaging in the business of insurance. 1t held that the agreement 
was a mere representation that thc tires which werc being sold were so 
well and carefully manufactured that they would give satisfactol'y service 
under ordinary usage for a s pecified number of months, exc1uding happen­
ings disassociated from imperfections in the tires themselves. 

The court in that case distinguished the facts from those in the case of 
State ex rel Dully, Atty. Gen ., v. Weste rn Auto Supply Co., Supreme Court 
of Ohio (1938), 134 Ohio St. 163, 16 N . E . (2d) 256. In this latter case the 
court had for cons ideration a contract under which the vendor of t he tires 
guaranteed them agains t defects in mutcl'ial and workmanship, and also 
guaranteed them f or a specified period of time agains t blowouts, cuts, 
bruises, etc. ]n this Case the court held that the issbance of the agreemcnt 
did cons titute enguging in the bus iness ·of insurance. The court said in part: 

"A iwurranty' promises indemni ty ugains t defects in the article 
l:iold, whi le ' insurance' indemnifle:-i ugains t loss or damage resulting 
from perils outside of and unrelated to defects in the article itself ." 
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In the case of State v. 1\1. E. Bean, 193 Minn. 113, 268 N. W. 18, the 
court construed a contract whereby the issuer of the contract obligated 
himself to perform certain acts for the party to whom the contract was 
issued. The issuing company agreed that, in the event the purchaser. of the 
contract was injured and physically unable to do so himself, it would spend 
not to exceed $100 to enable the purchasel' to communicate with relatives or 
friends. The company further agreed t hat, in t he event the purchaser was 
arrested for wrongly causing injul'Y to personal property by use of his 
automobile, it would furnish him a bail bond . The company also agreed to 
defend the purchaser against civil or criminal litigation resulting from the 
use of his automobile. The court held that this was a contract of insurance. 
It said in part : 

tiThe contract obligated the issuer to do not one but poss ibly several 
acts lof value to the assul'ed in case of such loss 01' damagc.' The s tatu te 
but declares the plain fact that rendition of services may be as much 
compensation for loss from a ~tated event as would be thc payment of 
money." 

In the case of Ollendorff Watch Co .• Inc., v. Pink. Court of AppC~lls of 
New York 1938, 279 N. Y. 32, 17 N. E . (2d) 676, the court cons idcred n 
fact situation where the vendor of watches gave the purchaser a certificate 
under which the vendor agreed to replace the watch if it were lost within 
one year from the date of purchase thr ough burglary 01' robbery. The court 
held that this cons tituted a contract of insurance. It said in part: 

" ••• This goes further than a guaranty or waITanty. For in­
tance, a warranty would relate in some way to the nature or efficiency 
of the product sold-in this case, that the watch would work 0 1' was 
of a certain make and fineness. A warra nty would not covel' a hazard 
having nothing whatever to do with the make or quality of the watch. 
A guaranty is an undertaking that the amount contracted to be paid 
will be paid, or the services guaranteed will be performed. It relates 
directly to the substance and purpose of t he transaction ." 

Answering question 1, it is our opinion that where t he manufacturer 
of a television set issues to the purchaser a contract under which the vendor 
agrees for a stipulated reasonable time to maintain a t elevision receiver 
in workable order and r eplace parts, t hat that constitutes a warrnnty and 
does not constitute engaging in the business of insurance within the intend­
ment of the insura nce laws of this state, assuming that the warranty does 
not include an agreement to replace parts which might be damaged from 
external causes. 

As to question 2, we believe the conclus ion we have reached in question 
1 is likewise applicable when the dealer at t he time of sale issues the w.lr­
ranty. In making t he sale the dealer assumes the respons ibil ity for the 
quality and efficiency of the television set, 

Different cons iderations arise, 'however when we cons ider the r enewal 
of an agreement issued by the manufacturer or the dealel'. It is our opinion 
that such renewal agreements would fall in the same category as nn agree­
ment issued by an independent contractor. 
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If an independent contractor enters into an agreement with the owner 
of a televis ion se t, under which he agorces merely to fu r nish service f or a 
specified cons idera tion, it is QUI' opinion t hat. cntCl'ing into tha t agl'ccm ent 
would not constitute the engaging in the business of insurance. If, how­
ever, the independent contnlctor enters into an ag"l'cem cllt under which he 
agrees to replace tuhcs, that agreement involves the e lements or contin­
gency, hazard, or ri sk. The independent contracto)' under thi s type of agree­
ment agrees to fUl'Ili s h t he parts contingent upon event s wholly fo rt uitous 
m. to them. It is t herefore our conclus ion t hat the issuing of th is type of 
contrac t constitutcs the engaging in the business of insunmce. 

Commiss ioner' of Ins ura nce . 
• 1une 17, 1952. 

DONALD C. ROGERS, 
Assistant Attorney Gcneml. 
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INTOXICATING 

73 
i\ pple juice - FNm entcd a pple juice beverage containing in excess of 3.2 

a lcohol by weight is intoxica ting licl uor a nd s ubject t.o the provis ions of 
M. S. 1949, Sections 340.07 to 340.40. 

Facts 

Recently a fermented apple juice beverage has been introduced into th is 
state for sa le, under the trade name of "Apple Vat 36." A sumple of the 
product was obtained and analyzed f or us by a chemist who reported the 
content to be 5.35 pel' cent of alcohol by volume and "a good llpple cidel' 
flavor." 

Ques tion 

I s the apple juice beverage in question intoxicating liquor within the 
Jl urview of M. S. ]949, Sect ions 340.07-340.40? 

Ans wer 

M. S . 1949, Sect ion 340.07, Subd . J, provides in part as follows : 

"The terms ' intoxicating liquor ' and ' liquor' when used in sectioi15; 
340.07 t o 340.40 mean and include ethyl ulcohol a nd include dis t illed, 
fe rmented. SI)i r ituous. vinous, a nd malt beverages containing in eXCefo;f.; 
of :1.2 per cent of alcohol by weight. • • • " 
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Since the appJe juice beverage in ques tion contnins 5.35 pCI" cent of 
alcohol by volume, it contains approximately 4.28 per cent of alcohol hy 
weight. Thus it contuins in excc!-i.S of 3.2 of a lcohol by weight. 

H is ther efore our opi nion that the apple juice bcveruJ:c in question 
comes within the definition of intoxicating liquor and liquor a s defined in 
Section 340.07, Subd. 1. 

Consequently, it s hould be sold and di s tributed as intoxicat ing liquor 
subject to all the provis ions of M, S. 1949, Sections 340.07-340.40. 
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IRVING M. ~'RISCH, 
Special Assistant Attorney Gcnend. 

Liquor Control Commissioner . 
Septcmbcl' 12, 195 1. 218-K 

Club--Ringo-- Pluyin .R' bingo on licensed premisf's or in :my room adjoining 
licensed I)remi:.;cs for the ):;ale of int.ux icll tinJ,! 1i(IUOr is \' iolativc (If 

M. S. A. 340.14. 8ubd. 2. 

Facts 

The city of Detroit Lukes has issued thl'ee cluh licell!\es for the sale of 
intoxicati ng liquor, 

Questions 

1. May the game of bingo be conducted by a club li censed to se ll intoxi­
cating liquor? 

2. May the game of bingo be condu cted in the sume building but not 
in the same room by n club licensed to sell intoxicating liquor '! 

Ol)inion 

Both of these ques tions may be conveniently considered tog-ethel', 
M. S. A. 340.14, s ubd. 2, so hI' as pertinent, in pal't reads us follows: 

"No licensee shall keep , possess, 0 1' opel'ate , or permit the keeping. 
possess ion, or opel'ation of, on the lice ns ed premises, or in any room 
adjoining the licensed premises, any s lot machine, dice, 01' a ny gam­
bling device or apPul'atus , no r permit any gambling therein, ••• II 
The bingo statute, Section 614.054, in part reads as follows: 

HThe game 'bingo' as defin ed herein shall not be construed as H 

lottery or as gambling within the mmHling of Minnesota Statutes 1941, 
Sections 614.0 1 to 614.09 ••• . " 

Section 340.14 is not included in the sections reI a t ing to bingo. Conse­
quently. the game of bingo may not be played on any licensed pre mises for 
the sale of intoxicating liquor, 01' in any room adjoining s llch licensed pre m­
ises, 
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Except as prohibited by Sect ion 340. t4, subd . 2, a club which is qualified 
under and com plies with the r equi r ements of Sect ion 614 .054 may operate 
a game of bingo as defined in Section '614.053. 

One o[ t he pl"ohibitions contained in said Section 340.14, subd. 2, and 
about which yo u have inquired, is that the game of bingo may not be p layed 
in any r oom or rooms adjoi ning the licensed premises for the sale of intoxi · 
eating liquor. This query presents a question of fact. We arc not advised 
as to Lhe location of t he licensed premises nor the room or rooms wherein 
the gUlllc of bingo is proposed to be conducted. Neither a rc we advised as 
to t he means of access or communication between such licensed premises 
and such r oom or rooms. These matters a ll involve questions of fact, and 
we do not pass Up011 questions of Iact. 

In ' Veiss v. Sprayr egren, 103 N. Y. S. 801, 198 Misc. 938, the meaning 
of the term "adjoining room" was before t he court f or cons ideration. In 
construing this term the court in s ubstance said t ha t where a justice of 
the peace held court in his own c lothing store on occasion, which store had 
its own public entrance and was wholly independent of adjoining building 
in which resl.."luran t which also served intoxicating liquor was located, and 
where there were no door s or openings g iv ing access from the clothing store 
where cou rt was held to t.he r est.auran t where in toxicating liquor was 
se l'verl, t hat t he place in the clothing store where the justice held court was 
not an "adjoining r oom" with in the statu te prohibiting the just ice's court 
from being he ld in such r oom. 

The r easoning of t he court in the New York case c it ed furnishes a 
ya rdstick which can be app lied to the Iacts in the instant case in determin­
ing whether the room or r ooms wherein the game of bingo is to be played 
const itutes an adjoining r oom to the licensed premises, which would be vio­
lative of Section 340.14, subd. 2, supra. 
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VICTOR J. MICHAELSON, 
Special Assistan t Attor ney General. 

Detroit Lakes City Attorney. 
May 14, ]952. 733-G 

Licenses-Towns-M. S. 19,' 9, Section 368.01, which g ives towns cerlai n vil­
lage I)owers, does not a uthorize towns to issue licenses (or the sa le of 
intoxicating' liquors or non-in toxicating malt liquors. 

Questions 

1. Maya town in H ennepin County limit the hours of liquor sales estab­
li s hment s by ord inance or by resolution, and prov ide for a mi sdemeanor? 
Would fin es be payable to the town t.1·casury or to whom? 
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2. May such towns impose license f ees, and regulate such sales '! 

3. May such towns enact ordinance prohibiting further use of the real 
es tate or premises, for liquor sa les, in event of conviction of operators of 
liquor sales place of violation of any Jiquor laws, in other words, prohibit 

the use of the premises f or liquor purposes? 

Answer 

The authority of villages to issue licenses for the sale of intoxicating 
liquor is based upon M. S. 1949, Section 340.11, which provides fOl' the issu­

<lnee of such licenses by municipalities under certain conditions. The defi ­
nition of "municipality" as r elating to intoxicating liquor is set forth in 

Section 340.07, Subd. 3, as follow s : 

"The term 'municipality' meu ns any cily, village l or boroug h," 

Section 368,01, which gives ccrtain towns ccrtain villug-c powel'SI docs. 

not includc any powel' given to villages in reference to the li cens ing of the 

salc of intoxicating liquors , 

It is thercfore our opinion that no license may be issued for the s~de 
of intoxicating liquor in any town in the State of Minnesota whatsoever, 

eVCll though it may come under the provisions of Section 368.01. From this 

it follows that a ll threc questions must be Hnswel'ed in the negative, 

The licensing of the sale of non-intoxicating malt Iiquot' in town!';. is 

provided for in Section 340.01. The licenscs must be issued by thc Board 

of County Commissioners. The only power that a town board has in refer­
ence thereto is to consent 01' refuse to consent to the issuance of such li­

cense in their town . Any restrictions t hereto other thHIl that s peci fi ca lly 
provided by statute CUll only be effective when adoptccl by a resolution of 

t he Bonnl of County Commissioners, 
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Orono Towll Attol'llcy, 
July 27, 1951. 

IRV ING M. l'RI 'Cll, 
Spee iHI Ass istant Attorney Genem!. 

217-B-8 

Liquor store-Building-r' urchase-Contnu.:t for deed-City of the fourth 
class may buy building for municipal liquor store on cont ract for deed. 

providing that the deferred I)ay ments are to be made only out of the 

I)rofits of the municipal store. 
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Facts 

"The Ci t y of Wabas ha operates under a horne rule charter nnd is 
a city of the 4th class. On September 19, ]950, the City entered into a 
(·ontract for the purchase of certai n realty hcre ill the City of Wabasha 
for the pU I·pose of operati ng HIltI ma intnining- a Municipnl Liquor Store. 

" You will note that t he purchase 1)J·ice is $30,000.00, and the times 
when the payment:,; arc to be madc. You will particu lnriy note that it is 
expressly IH·ov ided in the contract that the payments for the property 

'are to be made exclus ively from the pronts of the Municipal Liquor 
StOl·e to be operated by the second party a nd arc not to be paid 
from t.he Gencl·ul 0 1" any other fund of the Cit.y of Wabasha, Min­
!lesotn, and t ha t t he full f aith und credit of the City of Wabas ha is 
not pledged 01· obligated fOJ" the payments herein to be made by 
said second party.' 

"The City went into posscssion of t hi s properly on or about Octo­
ber 1, 1950." 

Ques tion 

"Did the City of Waba:->ha have authority to entcr into s uch a CUIl­

tnlct., tilking into consideration the terms and condilion~ of the pay· 
ment.':i to be made by it ·t" 

Ans wer 

In un opinion of this oflice dated Ju ly 13, 1948,218 R, it wus held that a 
vi lluge muy buy a building for a municipal liquor store on contract for deed, 
providing the deferred payments arc to be made on ly out of the profits of 
the municipa l liquor s tor·c. 

M. S. 1949, Section :340.07, Subd . G, u nd 340. l1 , Subtl. lO, which nuthOl·ize 
t he establis hment of municipal liquor ~to res in vi llages und citics of the 
fourth class , make no distinction between vi llages a nd cities in r cgurd to 
the ucquis ition of I"eal proper ty fot· municipal liquor store pUI·poses. 

It is t herefore OUl· opinion that the City of Wahas hn has t he nuthority 
to cnte '· in to a contract fo r the purchase of realty whereby the payments a re 
to be made solely from t he profits derived From t he opera tion of its munic i­
pal liquor store. 
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Wabas ha City Attomey. 
December 20, ] 951. 

IRVI NG M. FR ISCH, 
Special Ass istant Attol"lley Genom!. 

2I8-R 

Sa le - Ad ul t Impils or s tuden ts - Pnwis iun of Sectinn 340.7:i, Suhd. I , pro­
hibitin g fh e sale of Ii'funr to 1)UI)il ~ or s tudent.s does nut a lmly to adult 
I)Ullil s I.\ l1d studcnh;. 



LIQUOR 149 

Facts 

"X. who is twenty-s ix years of age and a student at Bemidj i Sw.te 
Teachers College, prc!:icnts himse lf at t he Bemidji Mu nicipal Liquor 
Store and pUI'ch <lf'cS H bottle of whiskey t here." 

Questiun 

"Under these facts, is the bartender who sells the liquor to X sub­
ject to prosecution for a grof'S misdemeanor under M. S. A. Section 
j 40.73, Subd. 11" 

Answer 

M. S. 1949, Section 340.73, Subd. I, provides as follows: 

" It shall be unlawfu l for any penion, except a li censed pharmnc ist, 
to sell, give, barter, furnish, 01' dispose of, in any mUtmer, e ither di­
rectly or ind irectly, any s piri tuous, vinous , malt, or f ermented liquors 
in any quan tity. for any purpose, whatevcl', to any minor person, or to 
any pupil or s tudent of any school or other educationa l institution in 
this stnte or to ally intoxicated person, or to a ny person of Indian blood 
who has not adopted t he language, customs, Hnd habits of civi lization, 
or to any public pros titute." 

The provis ion hCI'c inubovc l·c lu tinJ.:" to pupil 0 1' student is dcr ived fl'om 
L. 1872, C. 61, the wording of which W~lS somewha t changed in Revised 
Laws 1905, Sect ion 15:l4. The revision comm ission, however, did not intend 
by t his cha nge in ve r biage to chanJre the subs tance of t he law relative to 
the snle of liquor to pupils and s tudents . The statutory provis ions re lating 
to intoxicating liquor arc conta ined in Chapter 16 of t he Revised Laws of 
J905. The repol't of the s tatutory I'evis ion commiss ion in reference to thi:i 
chaptel' is set forth in t he index to t he Revised Laws of 1905, pp. 14 and 1I"i. 
The intention of t he comm iss ion not to make any chanJ!es in the substance 
of the law is mucic clear in t he fo llowing excerp t from its report: 

"It was found necessary to an ordel'ly urrangement of the variolls 
luws reluting to this subject to rewrite and rcal'l'ange the entire cha p­
ter. In doing this it is believed that, while the s t ructu re und al"l"u ngc­
lllent have been radically changed, the s ubstunce of t he Inw has been 
retained in a ll cases , except as here noted ." 

The provis ion rela t ing to the sa lc of intoxicating liquol' to students and 
minors is Section Hi of ~aid cha pte l' . Section 16 is not amon~ t he sections 
excepted. 

The only cnse involving the cOlls truction o f this provis ion is State \'. 
Richter, 23 Minn. 8 1-84, in which OU I' COlll't suid: 

flC haptel' 61, Laws 1872, cntitled, 'A n act to amend chapter 16 of 
the Genera l Statutes rclating to t he sale of intox ica ting liquors,' ex­
pressly amends sec tions 1, 3, und 11 of said lust-named chapter, adds 
two new sections, Hnd declares 'aU acts a nd parts of nct s inconsistent 
with' such amendatory act as r epealed . ••• 
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" Section 11, as amended, makes it 'unlawful for any person to sell 
01' d ispose of a ny s piri t uoll s , vinous, fermented, or malt liquors, in an y 
quant ity, to any minor person, pupil, or s tudent in any public school, 
semi na r y, academy, 0 1' other insti tu t ion of learning within the state, or 
t.o a ny inte lllpe ra te pe rs on o r habitual d ru nkard,' a nd declares such 
offense a m i:.;ci cmcanor, * •• . 
" • • • There is no such repug nancy, however, if we l'cgal'd the sen­
tence, ' 8 minor person, pupi l, 0 1' s tuden t in any public school,' et c., a s 
here used, as an elliptical one, t he true meaning of which is made ap­
pa rent by supplying t he om itted words . Reading the sentence with the 
e llipsis s upplied- fa mi nor peI'son' (who is a ) ' pupil or student'-whi le 
violating no g rammat ica l rule, accords wi th the obvious intention of 
the legislat ure in amending t he section in this particular. • •• As 
res pects s t udents w ho have reached the rull legal age or di sc re tion and 
res ponsibility , no good reason occurs why any discrimination or t. his 
character should be made between them and other adult persons. The 
law recognizes both as a like possessed of the same legal rights, and 
s ubject to like res pons ibilities. If the latter r equire no s ta tu to r y r eo 
8t l'aint8 t o prcvent them f rom becomin g inebriates , the form er , by r ea­
son of s uperior educll tiona l lldvanta g-cs , would seem t o stand in still 
le~ s need of Icg islative Hid in t heir behalf. The conclusion which we 
reach, then, is that Section 10 applies to minor persons of a11 classcs , 
without r efcl'cnce to business or occupation, while Section 11, a s 
a mcnded, ~IP Jl l i es only to st udents under age, in attendance upon some 
public school, college, or other inst itution of learning, and in tempera t e 
persons or habitual drunkards, ••• 1/ 

Thc f oregoing supreme cour t decis ion requires that your question be 
ans wel'ed in the negative. 
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Bemidji City A lto l'ney. 
.lllll l' 5, ] l)!")2 , 

IRVI NG M. FRISCH, 
Special Ass istant Attorney General. 

2 18-.1- 12 

Sn le- Minors-J\.'lay enter ]lremises licensed rut the sa le or in tox ica ting liquor 
in which it ~ sa le thereof is not its primary business. 

Facts 

"( 1) A drug store of the usua l type is licensed to se ll intoxicating 
liquor, off· sule. The liquor is sold from a counter or s helves located in 
the d r ug storc propel' and not part it ioned off [I'om the regula r drug 
store reta il sales activities , Sort drinks a nd icc cream IJl'oduct s al'e sold 
in the same esta blishment. Bus and t..1.x i stops are nearby," 
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Question 

U(a} Must all minors under 21 years of age be excluded from said 
es tablishment, regardless of whether s uch minors are uccompunicd by 
a parent. guardian, 01' adult spouse and regurdlcss of whether s uch 
minor is in uniform and a member of the Armed Forces of our country?" 

Answer 

No. 'rhe applicable s tututory provision is M. S. HMO, Section 340.7:n 
(Laws J949, C. 41 5, Section 1) , which provides as follows : 

!lIt shaH be unlawful for (1) a minor to enter any premises licensed 
for the retail sale of alcoholic beverages or any municipal liquor store 
for the purpose of purchas ing, or having served or delivered to him or 
her, any a lcoholic beverage containing more than one-half of one per 
cent of a lcohol by volume or 

"(2) a minor to consume any alcoholic beverage, on premises Ii· 
censed for t he retail sale of alcoholic beverages, or any mun icipal liquor 
store, or to pUl'chase, attempt to purchase or have another purchase 
for him or her any a lcoholic beverage j or 

" (3) any person to misrepresent 01' mistate his 01' her age, 01' the 
age of any other person for the purpose of inducing any licensee 01' 

any employee of any licensee, or any employee of uny munieipu l liquor 
store, to sell , serve 01' deliver any a lcoholic beverage to u minor." 

Section 617.60 (Mason's Minnesota Statutes 1927, Section 10140) never 
was applicable in any case where the primary bus iness of the licen see is 
other t han the sale of liquor . This is in accordance with an opinion of this 
offiCe dated March 19, 1942 (fi le 218-J-12). 

It is therefore no violation of law for a minor to go into a dl'ul! store 
licensed for the "off sa le" of intoxicuting liquor when his pUI'pose is to h1\vC 
a prcscl"iption filled, make 1\ purchuse of a n article othcr thHn a bottle of 
intoxicating liquor, buy himself a soft drink, ice cream or wait for a bus 
or taxi. 

Ques tion 

44(b) Muy the licensee's son, a minor, or any other minor work in 
s uch drug s tore whcrc intoxicating liquor is sold? " 

Answer 

In accordance with an opinion of this office dated March 2, 1043 (file 
218·J·12), it is not unluwful to employ a minor in a dl'ug store where the 
uoff sale" of liquor is only incidental to and carried on in the same store 
with the main business. 

Question 

U(c) Mus t such licensee exclude from the Ill'cmises of the drug 
s tore minors who come in, whether with or without a parent, guardian, 
or adult spouse, to wait for a taxi or bus?" 
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Answer 

Such li censee need not exclude fl'om the premises of thc drug s tore any 
minor irrespective of whether he is Hccompanied by a parent, g uru'd ian or 
adult s pouse so long as he is no t there for the purpose of purchasinJ,: intoxi­
cating liquor, 

Fariha ult City Attorney, 
Februa l'y 5, 1952. 

IRVI NG M. I"RI SCH, 
Specinl Ass ista nt A tto rney General. 

2IS-J-12 

MILITARY 

CIVI L DIWENSE 

79 
Local organizations-Villages authorized to establish and may a))propriate 

and ex pend funds therefor as provided by L. l !JS l, Ch. 694. Title II. 
Sect ion 206. 

Facts 

"The Village owns and maintai ns a Village Hall but none of t he 
Village Officers 01' employes are stat ioned at the Village Hall except as 
t he ir duties may occasionally r equire them to be in the hall in trans­
Hcting Village business and this occurs very infrequently. The Village 
~l)l)lointed a Village Marshal who acts without compensation, The samc 
person who is Village Marshal has a lso been appointed Director of 
Civ ilian Defense, A levy for Civilian Defense purposes was made as pro­
vided by lnw. The Director of Civilian Defense acts without CO Ill»en­
sation. The Marshal is in business in the Village and lives at the rear 
of his place of bus iness. The phone will be locu ted so that any person 
des iring to use it cou ld have access t o it either by going through t he 
place of business 0 1' by calling at the home. The Council voted to have 
instulled at the home of the Director of Civilian Defen se and Village 
Marshal, a Village telephone f Ol' lI SC of this officer and for use by the 
Village and its other officers , with t he under standing that the Marshal 
will contact so far as poss ible, a ny Village officer or em ployee when 
incoming calls are r eceived on Village bus iness." 

Ques tion 

" Is it legal undcr t hese circum stances for the Village to pay tho 
r egular telephone r entul charge for this phone?" 
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Opinion 

Laws 1951 , Chaptel' 694, Title n, Section 205, subd. 1, provides in s ub~ 

~tunce that ench political subdivis ion of the s ta te, which includes v illages, 
is authorized and directed to es tabli sh a local organization for civil defense 
in accordance with the state civ il de fe nse I}lan und p rog l'a m, and to appoin t 
a director of civil def(>n se. In the ins tant case, the council has , pursuant 
to t his statute, es tablis hed a locu! organization f or civil defense, and has 
appointed the village murs ha l us the d irector. The counc il has made a levy 
f or civil defense purposes. 

A t elephone has been instulJcd at the home of the d irector of civil de­
fe nse, who is a lso the vi llage mars ha l, fo1' hi s convenience and use, wh ich 
is al so available for thc use and conve nience of vill a g-e officers in the con­
duct of the business of t he village. 

Sect ion 206, subd , I, of the above act provides in suh:itance that each 
poli t ica l s ubdivis ion shull hnve the power to make ap propr iations for the 
ordinary cx penses of s uch I)oiitical subdivi s ion for t he payment of expe nses 
of its local or ganizat ion fOl ' civil defens E'. 

From the fact s p rc:;cnted it. appeal'S that the tele phone ins tall ed a t t he 
home of the director of civ il defe nse is u sed in p~lrt fo r village business 
and in part fOl' c ivil defe nse purposes. Unde r these circumstances we be­
lieve that it would be pr oper f or the counc il to apportion the rental charges 
upon a n equ i tubl~ bas is so that the village would pny out of vilJug-c fund s 
its proportionate shure based upon t he use of the tele phone for village pur­
poses, a nd the balance would be paid ou t of the fund s uppropriuted and 
available f or civil defe nse. 
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Virginia Village Attorney. 
Fcl.lI'ua l'y 7, 1952, 

VICTOR J. MICHAELSON, 
Special Ass is tant At tol"tlcy Gcnerul. 

Luyalty oath - Unles8 the I)irectu r uf 'Civi l Defense or a cluly dc:-; ignatcd 
suburdinate is II nut.a ry 11Uhlic, he is wi thou t a uthority to administer the 
loyalt.y oath prescribed by L. 1951, C. 694, Title IV, Section 403, 

Facts 

Attention is d irected to Atlvilior y Bulle tin No, 104 o r the Federal Civ il 
lJe fense Admin is t ra tion, Was hington 25, D, C" which allllounce:; that under 
the t erms of Public Law 268, 82d Congress. a pproved March 5, 1952, Sub­
sec tion 403 (b), the Direclor of Civil Def e nse of allY s tate and an y subordi­
nute civil de fense office r within such state d es ignated by the d irect or in writ­
ing s hall be qual ified t o admin ister the IOYH.lty oath ,'cquil'ed by the F ed­
e)'HI Civil Defen se Act of l D50, In connection therewith, you ask s ubstan­
tially the f ollowing 
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Question 

15 it Il ecessary tha t the Minnesota Civil Defen se Act of 195 1 be amended 
!'iO as to enable the Di l'ecto l' of Civil Defense to administer the loyalty oath 
required by Title IV, Sec. 403 of t he state act (L. 1951, C. 694)? 

L. 1051, C. 694, Title IV, Sec. 403, r eads in I'art a s fo llows : 

" No person s hall be employed or a ssociated in any capacity in any 
c ivil de fense organization established under thi s act who advocates or 
has udvoca ted a change by force or violence in the const ituti ona l form 
of the Gover nment of the Un ited Stales or in t h is state or the over ­
throw of any governmen t in the United Stales by fo rce or violence, or 
who has been convicted of or is under indict ment or information charg­
ing any subver sive act agains t the United States . Each person who is 
appointed to se r ve in an organization for civi l defense sha ll , before 
entel'i ng upon hi s duties, take nn oath, in w r iting, bef ore a perl)on 
authorized to ad m inis ter oaths in this state, ••• ." 

The Director of Civ il D efen se il) not author ized to admin is ter oaths 
undel' exis ting state law. Nei ther is /.Iny s ubor dina te civi l defense office r 
appointed pur:;ua nt to the s tate a ct author ized to adminis te r such oaths . 
If t he s tate d irector 0 1' u s ubord inate civ il defense officer is a notary publ ic, 
he may a dminister t he loyalty oath "cqui red by the foregoing section of t he 
state law ; bu t he may not do so by vi r tue of t he office he holds in t he state 
civ il de fe nse organization. 

The legis lature nmy by aplll'ol)l'iate amendment to the Minnesota Civ il 
Defen:;c Act o f 1951 authorize the stale director and his subordinates to 
admini:-:! tcl' t he loyalty outh. We believe the forego ing answer s your inqui r y. 

Di recto r, Civil Defell ~e . 

Apr il I , 1952. 
t.;c liw l·i;tI Noh: : See L . ]u5a. c H r •. 

J OSEPH J . BRIGHT. 
Ass istant Attor ney Genera l. 

835-A 

-----

VE'l'~~Il ANS Pll E I·'E HENCE 

81 
Puhlic e mployee - Unde r fac ts s uhm itted a Minnesota res ident en te ring 

arm~ forces or t he Un ited Sta tes th rough Nationa l Guard unit of ad· 
joining s tate is entit led to ve te ra n 's preference unde r M. S. A. Section 
197.'15 ct S e(I , 

F acts 

A i:; a World Wa r 11 ve teran. H e was born in Minnesota a nd has re­
s ided in t he s tate con ti nuoll s ly evel' s ince. He now is a I'es ide nt of t he City 
of St. P aul wher e he hus lived fOl' less tha n five year s. 
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Prior to World War II and while res iding in East Grand FOl'ks, Minne­
sota, he enlisted in the N01'th Dakota National Guard. When t.he North 
Dakota National Guard was federa lized for World Wat' II , he was ordered 
to active duty and r eported therefol' from his home at East Gnmd F OI'ks. 
Upon discharge from the Iedcl'nl serv ice he retm'lled to Minnesota. 

Minnesota received credit under the selec tive service syst.em for the 
services performed by A in the armed forces of the United Stll ies. 

Question 

Under the facts s tated, is A entitled to veteran's preference to public 
employment in t he City of St. Paul ? 

Opinion 

M. S. A. Sections 195.45 to J97.47 is t he Vetcrans' Prefel'ence Lllw. 
Sec. 197.45, Subd ivision 1, I'cads in part a s fo llows: 

uThe word 'veteran' as used in this sec tion and section 197.46 means 
any man or woman honorably di scharged from the army ••• of the 
Uni ted States of America and t he a ll ied nations of Englnnd, Franc'c, 
a nd other s were engaged in war against the Imperial German Govern­
ment and its a ll ies, and t he war between the United Stutes of Amel' ­
ica and its allies, and Germany, Japan, Ita ly a nd the ir alli es, who is a 
citizen of the Un ited States, and has bee n a reside nt of the stat e of 
Minnesota and of the county, city ••• • t o which application is made 
for five years immediately preceding his application, or who enlisted 
f rom the state of Minnesota." (Emphasis suppl ied.) 

Subd. 2 of said Section 197.45 conf ers upon veterans, as defined in s ubdivi­
~ ion I, preference in public employment. 

Applying the foregoing statutor y provis ions to the f<lct s a s set fO lth 
in your letter, in our opinion, A is a vete ran entitled to preference in e lll ­
ployment to a publ ic position within the City of St. Paul. This view is in 
accordance with that ex pressed by your office in its opinion to the Civil 
Service Bur eau of the City of St. Paul dated October 20, 1952. 

In t he absence of being furni shed statements of facts, we are unable 
to express any views concerning the application of the Veterans Pref erence 
Law to the other quest ions submitted with your letter as embodied in one 
of the enclosures . We think the Veter ans Preference Law CHn only bc 
applied to s peci fic facts . 1n t he absence of s uch facts, we a rc unable to 
apply the law. 

JOSEPH J. BRIGHT, 
Assistnnt Attorney Cenel'HI. 

Corporation Counsel, City of St. Paul. 
December 5, 1952. 3 10-L 
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82 
School employee-I~ mllloyec who was a vderall is clltilled tu a l)pui ntm ent 

t.o fill a vacancy in school di s t rict organ iza tion ove r a IHIIl ·veteran em· 
1}loyee of s aid dis trict wit.h .a,r r ea te r seniorit.y. Agreement between schnol 
dist rict and lucal union C.1.0.- M. S. J 949, Section J97.46. 

Fact s 

The sc hool dis trict has adopted a pe rsonnel policy pursuant to an agr ee· 
lll cnt entered into between said school d is t l' ict and a local union of CIO. 
Said policy is set forth in resolutions of t he school district prescribing nile::. 
a nd r egulations I'egurding wages, hours a nd wO"king cond it ions wit h "cs pcct 
to certain employees of t he school di s trict . The ru les a s adopted include the 
fo llowing: 

" It s hall be the policy o f the BOill'd of Education to fill vacuncies 
by promotion wher eve r' possible. All other cons iderations being equnl , 
preference shall be given to the senio r employees in t he sallle categor y 
next below that in which the vacancy occu rs." 

On September J, 1950, at t he r eques t o f the e mployee, the school di s­
t rict appoin ted N. L. a s the head cus todian nt the Lincoln school, he having 
been prev ious ly e mployed hy the dis tr ict a s a bus driver for upprox imate ly 
fourteen years . 1n 1943 thi s school di s t r ict e mployee notified the school di s­
trict in writing t.h at. he was a war' vcternn a s defined by l\L S. 1949, Section 
]97.45, and entitl ed to a ll t he ri g hts and benefits conJclTed by the Veterans 
PreJer ence Law as it "elated to appoi ntment, employment. and promotion. 

F . K., a non·vele rnn, is employed a s a clls todia n at the Lincoln School 
and has been e mployed hy the school di s t r ict for about I!) years . He is 
complai ning th "oll~h the "e prcsentat ivc of the union to wh ich he belongs 
that he was by·puf-lsed by t he school district in cons ide ri ng the a ppointment 
o f the head custodian tit the Lincoln School on Sept.e mhe r I , 1950, to which 
N. L . W:1S appointed. 

Question 

U nder' t he facts subm itted, was the vete ran or the non·wtel"lln enti tled 
to the a ppointment HS hend custod iull nt t he Lincoln School ? 

Olli nion 

We assume, as did you ,' inquiry. t hat. t he pos it ion of head custod inn at 
the Lincoln School is within lhe purview of the Veterans Pre fer e nce Luw 
(M. S. 1949, ection 197.45 et seq. ) . There are no facts conta ined in your 
lette r or corres pondence a ttached t he reto indica ting t he contrary. 

The question befo re us eoncel'ns lhe application of this Veterans P"efer ­
e nce Lnw by wh ich the school di s trict is bound, regard less of any r ules 
which it mu y have adopted re lnting to the 1)I'omotion of its e mployees. 
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When a vacancy occurred in the position of head custodian at the Lin­
coln School in September 1950, a qua lified veteran applying for said pos i­
tion was ent itled to the appointment as against it non-veteran applying for 
the same. See fo11awing opinion, No. 83. 

For t he reasons ex pressed in said opinion as upplied to t he fucts which 
you have submitted, we think that the school board at Chisholm, Minnesota, 
<lctcd in accordance with law in appointing N. L ., a qualified veteran, to the 
pos ition of head custodian at the Lincoln School, instead of F'. K., a non­
veteran. 

83 

Commissioner of Education. 
Octohel' 2, 1951. 

JOSEPH J. BRIGHT, 
Assis tant A ttorney General. 

85-F 

School EnlJ, loycc- AI'Jwintmcnl Veteran or non-Veteral1. 

Facts 

A vacnncy occurred in one of the position:; in the lichool ~nl"aJ.!'c . Two 
pe l":-)onl:l applied fOI" such pos ition ; Olle, a veteran within the meaning of M. S, 
ID49, Section 197.45, the other a non-veteran. Both applicants at the time the 
vacancy occuned were employees of the school di strict, the non-veteran, 
however, having a ~I'(, i\tel' seniol'ity than the veteran. 

The position in the school glll'uge is one within the purview of the Vet­
ernns Preference Law (M. S. H'49. Section 197.45, et seq,) and not within 
the exceptions to that law as contained in the lust sentence of paragraph 1 
of M, S. 1949, Section 197.46. 

You state that the school dis trict has a contract with the local union 
of the CIO which provides in part that promotions among ~chool district 
employees are to be bused upon seniority. The non-veteran , n member of 
said union, claims tha t on the bas is of the contl'nct provis ion, he is entitled 
to the appointment to the vacant po~ ition in the school garage, The veteran 
claims that he is entitled to uPI)ointmcnt to the VH('nncy in the school garage 
by r eason of the Veterans Pl'efer('nce Law. Both men are qUldificd to per­
form the duties of the po~ ition appl ied fOI' in a I'ensomlbly efficient manner, 

Quclit ion 

Under the facts stated, who is entitled to uppointmcnt to the vacancy 
in the school A'Ul'ugc, the ve tcnlll 01' the Ilon-vetel'an '! 

Opinion 

111 so fal' ll S i:-: applicable to the fuct!S )ll'c::;cnted, M. S. L94U, Section 
Ifl7.45, Suud. 2, reuds in part as f oll ows : 
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"That in evel'y public department and upon all public works in the 
Slate of Minnesota and the counties, cities, towns. villages, school dis­
tJ'icts, and all other poiitic111 subdivisions and agencies thereof. honor­
ably discharged veterans shall be entitled to preference in appoint ments . 
employment and promotion over other npplicnnts therefor, ••• " 
(Emphasis supplied.) 

We do not have before us the document which is referred to as a contract 
between the union and the school district. We note t hat you do not assume 
to pass upon the validity of the contract. The question before us concenlS 
the appl icat ion of the slate Veterans Preference Law by which the school 
district is bou nd regard less of the form ill which it act s, whether it be by 
adopting rules relating to promotions of its employees 01' by attempting to 
contract with reference thereto. 

Under the facts submitted, one of the applicants to the position in the 
school garage is a veteran as defined in M. S. 1949, Section 197.45, and has 
heen a res ident of the State of Minncsota and the school district to which 
clPplication is made fol' five yea rs immediately preccdin g his application and 
in addition, is capablc of pcl"fol"lllinJ,! the dutics of the posit ion app lied for 
in a reasonab ly efficient manner. He therefore is entitled to be appointed 
to t hc pos ition appl ied for over the non-vetCl"Un. See State Ex net. Meehan 
\'. Empie, 164 Minn. 14, 204 N. \V . 572, and the other cases annotated under 
1\'[. S. A., Section 197.45 et seq. In so far as any action is taken by the 
school district r elating to t he appointment 01' promotion of pcrsons to 
school district positions , which is contrary to the terms of the Veterans 
Preference Law or any other provis ion of law, such action is invalid. 

The correspondence before us in connection with your letter refers to 
the case of State Ex ReJ. Evens \._ City of Du luth , 195 Minn. 563, 262 N. W. 
681. That case related to two civil service cmployees of the City of Du­
luth, both employed in the same grade of service, one a vcteran, thc other 
n non-vetcran, with the non-veteran having been so employed for many more 
yea rs than the veteran. It became necessary for the city to lay off one of 
such employees by reason of lack of funds . 'fhe court sustained the layoff 
of thc vetcran on the g l'ound that the Veterans PI'eference Law does not 
Jll'ohibit the application of seniority principles in uccomplishing a r educ­
tion of force. See al so State ' Ex ReI. lloyd v. Matson, 155 Minn. 137, 193 
N. W. 30. 

Thc ruling in' the E \'ens case, supra , has no application to the facts 
presented in your letter . 

We therefore concur in the conclus ions expressed in your opinion of 
August 10, 1951, to the superintendent of schools of Independent School 
District No. 8, that under the facts stu ted hercin, the veteran is entitled to 
the nppointmcnt to fill the V<1cnncy in the school garuge, 

JOSEPH J. BRIGHT, 
Assistant Attorney General. 

Attorney f or school district No.2, Mal'ble. Minnesota. 
October 1, 1951. 85-F 
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MUNICIPALITIES 

BIDS AND CONTHACTS 

84 
Advertising-Equipment-Village waler and light commission-Required to 

advertise for bids before e ntering into contract for lJurchase of eQ uip ­
me nt involving an ex pe nditure of $500 or more- M. S. 1949. Sectioll 
412.33 1,4 12.351,412.361, 4 12.311, 412.901. 

Facts 

liThe Village of Blooming Prail"ie, Minnesohl. has a wtllC l', lighl, 
powel', und building Comm ission, pursuant to Chapter 453, M innesvbt 
Statutes Annotated," 

Question 

"Whether 01' not the Commiss ion s hould adverti se fol' biclJo' in enter­
ing a Contract fol' the pUl'chase of it Diesel engine, the put'chase Iwice 
being Ic!Ss than $60,000.00/' but "approximately $30,000.00." 

Opinion 

The question is answered in the affirmat ive. 

'rhe Village Code was enacted by L. 1949, C. 119. It is now codecl us 
M. S. 1949, Sections 412.011.412.921. I t became effective July I, 1949. L. 
1949, C. 119, Section 112. It applies to ever y village in the state, irrespective 
of the law under which it was originally incorporated. 1\1. S. 1949, Section 
412.901. 

M. S. 1949, Section 412.331 expressly provides: 

H ••• Any water, light, power and building comnllSSlOn now in 
existence in any village s hall hereafte r operate as a public utilit ies 
commiss ion under Sections 412.321 to 412.39\." 

Prior to J uly 1, 1949, t he water, ligh t , powel' and building commission 
of t he Village of Blooming Prairie, having been cl'eated pursuant to M. S. 
1945, Section 453.01, operated pursuant to the provisions of M. S, 1945, 
C. 453. However, s ince July I, 1949, the commiss ion has been, and now is , 
operating as a public utilities commission, not under 1\1 . S. 1945, C. 453, but 
under M. S. 1949, Sections 412.321·412.391. 

The general powcrs of the commi ssion are prcscribed by M. S . 1949, 
Section 412.351. I t s specific powers are enumel'ated in M. S. 1949, Section 
412.361. In subd, 1 of the last cited section it is expressly stated: 

II • •• The provisions of Section 412.311 relating to adverti se­
ment for bids shall app ly to contracts of the publ ic utilities commiss ion." 
M. S. 1949, Section 412.311, in its part here materia l, provides: 
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" ••• Every cont ract for the pUl'chasc of merchandise, materinls 
ur eCluil)ment 01' IOI' nny kind oC constJ'uct ion work u ndCl,taken by the 
villa,trc which requires an ex penditure of ,500 or more :-; hall be let to 
the lowes t I'c~pon :-; jh l e bidder , Hftl 'I' tl'1l days' puhl ic notice," 

The fOl'mer opinions of the Attmllcy:-; (;encral to which yOU!' inquiry 
refers, in so far as they held that u vi l!a,tre W<ltCI', light, power and building 
comm iss ion openlt ing unde r M, S, 1945, C. 453, was not )'cquired to adve l'­
ti se for bids before entering into contl'acts fOl' the purchase of equipment, 
m'e l'enci{'red inupplicnble to the si tuation presen ted by you by t he chunge 
of the hlW hereinabove noted and effected by the enactment of the Village 
Code, 

LOWELL J . GRADY, 
A s~ is tHnt A ttol'ney General. 

Blooming Prairie Village Attorncy. 
JUlllwry 24, 1!l5 1, 707-.-\- 1 r, 

E,IiIo ... ill l N"I~' : S. 'cti"n '11 2,:ll ! IU1H' n,ll'il I.y L . 195:1. C. 7:lr •. S. 5: S~'c l i"J1 412.:1fil. Su h,\. :1 
u nH'lIth~[ loy L , ]!)5:1. C. 7:15 , S. G. 

85 
llidder-I.owesl reS I)fm~ ihle bidder-Cans t ruct ion or hridge-Cities organ­

ized under Sp. L. 1879. C. :'7, S('clinn ,.4, the r('uf which re(luircN ('on­
Iracts in excess of $:.0.00 til be nwarded 10 luwer-;t reNI)OnRihle bidder 
mudifit.'d by L. 19,1!), C. :152, ended us M. S. A. Sectiun 4H~.6 1. 

Fads 

The Cit.y Council {~ontemplatcs constructing a bridge. The hlboJ' will be 
per'formcd by its employees . The council intends to purchase the items of 
mater ial necessary for the construction of the bridge. The aggregate cost 
oC such Illuterial would exceed $500, but the cos t of separate units of ma­
te ri al, if se~l'egated and l)lll'cha ~ {'d separately, would not exceed $500 per 
unit. 

The City of St. Cha rles operates under the provis ions of Sp. L. 1879, 
C. 57, and thcl'e are submi t ted thf'se 

Ques liuns 

"I. Would it be nccess<u'y for t he council to mlvcrtise for bidR for 
the items of mate ri a ls '! 

"2, Should the council decide to let t he en.t it'e contract, would it 
he necessnry to adver t ise f or bidR 1" 

Opi nion 

Both questions wi ll be considered togethe r lind likewise :lnSWf'I'l'l1. 
Sect ion 64 of the ltbove special In w8 reads n:-; foll ow;.; : 
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UAll work for the city, exceeding fifty dollars, shall be let by con­
tract to the lowest respons ible bidderj due notice s hall be given of the 
time and place of letting such contract, llnd every contract so made 
shall be commenced within one week of the acceptance of the proposal, 
unless the city council s hall dctcl'mino otherwise. Provided, they shall 
have power to reject all unreasonable bids." 

The word "work" as used in said section s hould be construed so as to in­
clude internal improvements by the city such as the bl'idge under consider. 
ation. See Chippewa Bridge Co. v. City or Durand, 122 Wis. 85, 99 N. W. 
603, 606. Unless the provis ions of Section 64, supra, have been modified or 
amended by subsequent legisla tion, then t he provisions thereof are con­
trolling in the instant case. 

L. 1949, C. 352, coded a s M. S. A. 465.61, provides: 

HSubdivision 1. Any city of the fourth class operating under a 
special law may purchase materials , supplies, 0 1' equipment and con­
tract for the construction of public works without advertis ing for bids 
therefor whenever the amount involved does llot exceed $500. 

"Subd. 2. Any such city is not rcquircd by this section to adver­
tise for bids in any case where it is not r equired to do so by any other 
law." 

In construing the effect of this act upon the restrictions and limitations 
contained in Sec. 64, supra , consideration must be given to Sec. 76 of the 
Organic Act, which reads as follows : 

"No law of this s tate contravening the proviSions of this act, shall 
be considered as repealing, amending or modifying the same, unless such 
purpose be expressly set forth in such law." 

Did the legislature, by the enactment of Sec. 465.61, expressly intend 
to lift the limitations with respect to the maximum amount of public work 
which could be performed by the city without awarding a contract therefor 
by competitive bidding? We believe that the legislative intent to do so is 
clear and manifest. This act is not of general application. It applies only 
to cities of the fourth class operating under a s pecial law. The city of St. 
Charles comes within this category. 

We therefore conclude that the city council mny proceed under the pro­
visions of said Sec. 465.61. Subd. 2 of this section should not be construed 
so as to supersede the provisions of any special law which permits the coun­
cil to make contracts in excess of $500 without advertiSing for bids and 
awarding the same to the lowest respons ible bidder. See State v. Brown, 
189 Minn. 257, 248 N. W. 822, 249 N·. W. 569. 

Whether the council may segregate the various items necessary for the 
construction of the bridge into units so that each unit would be less than 
$500 and thereby avoid the necessity of advertis ing for bids, presents in 
part a factual matter upon which we do not pass. The general principle 



162 MUNICIPALITIES 

of law is to the effect that such a course of action would be in effect a cir­
cumvention of the r equirements of the competit ive bids s tatute and there­
fore prohibited. 

McQuillin, Municipal Corporations, Vol. 10, 3rd Ed., Section 29.33 pro­
vides: 

"In some jurisdictions, the necess ity of competitive bidding depends 
on the amount involved in the contract to be let. If applicable, such a 
requirement must be observed in good faith by the acting municipal 
authorities. And WhCl'C a municipality is prohibited from letting con­
tracts involving an expenditure of more than a specified sum without 
submitting the same to competitive bidding, it cannot divide the work 
and let it under several contracts, the amount for each falling below 
the amount l'equired for competitive bidding." 

The answer to the first ques tion must be resolved by testing the facts as 
the same may be found t o exist to the general principles of law stated in 
the above quotation. 

86 

The second question is answered in the affirmative. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

St. Charle~ City Attorney. 
April 29, 1952. 707-A-4 

Didder-"Lowcst respons ible hidder"-Col1struction of a sewer main-Coun­
cil is not limited to financial res l)onsibility of bidder-Other essential 
and favorable factors to city may be taken into consideration. 

Otter Tail Power Co. v. Village of Elbow Lake, 234 Minn. 419. 

Otter Tail Power Co. v. Village of Wheaton, 235 Minn. 123. 

Facts 

During the summer of 1952 the city advertised for bids for the con­
s truction of a sewer main. One of the benefited property owners agreed to 
pay one-half of the consb'uction cos ts. This property owner and the city. 
and all other interested parties, desired to have the construction work com­
plet ed at the earliest possible time, and at least before the fall of 1952. 
No time for the completion of the construction of the sewer was specified 
in the specifications nor in the call for bids. Only two bids were submitted, 
one being $366 higher than the other. The lowest bidder stated that he 
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could not complete the job until June 1, 1953, while the highest bidder 
agreed to complete the job by November 1, 1952. The council awarded the 
fob to the highest bidder as it deemed such bid as being the most advan­
tageous to the city. The work has been completed. The city has paid a 
part of the contract pr ice. One-half of t he construction cost has been paid 
by the property owner in accord with his agreement with the city. 

Ques tion 

Was the city legally justified in accepting the bid of the highest bidder? 

Opinion 

We have not been advised as to whether any valid objections have been 
made or could now be made to the acceptance of the highest bid by the 
counci1. Both the city and the contractor are satisfied; the property owner 
who agreed to pay one-half of the construction cost has made such pay­
ment. The work bas been completed, and partial payment has been made 
by the city to the contractor. In view of what has already been done by 
the parties in inter est it may be that the ques tion s ubmitted is now a moot 
one. 

The council was required to award the contract to the Ulowest r espon­
sible bidder." In determining who was such "lowest r esponsible bidder" the 
council was not r estricted nor limited to a consideration of the cost alone 
as expressed in dollars and cents in each of the bids submitted. The time 
in which the construction of the sewer was to be completed, if advantageous 
and beneficial to the city and other interested parties, is an element and a 
factor which was proper for the council to take into consideration in award­
ing the contract. See Otter Tail Power Company v. Village of E lbow Lake, 
234 Minn. 419, 423, 49 N. W . (2d) 197; Otter Tail Power Company v. Village 
of Wheaton, 235 Minn. 123, 125, 128, 129, 130, 49 N. W. (2d) 804. 

We think that the council was justified in taking into consideration the 
time element in which the construction of the sewer was to be completed, 
in awarding the contract. 

Even though the action of the council in awarding the contract in the 
circumstances stated might be challenged and set aside, nevertheless the 
city would be obligated to pay for the benefits actual1 y received. When a 
contract is let and performed in good faith without compliance with statu­
tory provisions governing the letting of contracts, the municipality is liable 
for the benefits actually received, Kotschevar v. Town of North Fork, 229 
Minn. 234, 243, 39 N. W. (2d) 107. 

Mont evideo City Attorney. 
December 1, 1952. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

707-A-4 
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87 
Bids-\Vithdrawal-A bidder who submits a bid through material mistake 

may be relieved f rom s uch bid. 

Facts 

UThe village of Pine City opened bids on the erection of a municipal 
Jiquor store. The matter has been laid on the table. 

l'One of the bids for refrigeration a nd plumbing was a bid for a 
little over $10,000.00, the next bid was a little over $17,000.00. 

H~tel' the bids were opened, the engineer called the $10,000.00 
bidder . He claimed he made a mistake and forgot to include $8,300.00 
for plumbing . The bid wns not an item ized bid but wns a lump sum bid 
pursuant to specificn tions which had been furnis hed the bidder pre­
vious ly. 

HThe bid complied with the law and the legal rcquirements. 

"The adverti s ing for bids provides that no bidder may withdraw 
his bid for a period of 30 days after the date set for the opening thereof. 

HI am mindful of the law which provides that thc lowest bid from 
a r esponsible bidder must be accepted. The company is a responsible 
company." 

Question 

III would like to lmow whethc l' or not the bidder can withdraw his 
bid when he has fUl'nished the bid based on the adverti sing, furni shed 
the bond and has made a bid based on t he s peCifications which had been 
furni shed to him 1" 

Opinion 

Tho general principle of law which J'e lates to r elieving n bidder from 
his bid where n materiat mistake wns made in submitting the same is stated 
in 43 Am. JUl' . Section 63, as foll ows : 

lIAs u genera l rule, equitable t'cHef will bc g ranted a bidder for 
a public contract where he has made a matel'iu t mistake of fact in the 
bid which he submitted, and upon the discovery of that mistake a cts 
promptly in informing the public authorities and requesting' withdrawal 
of his bid 0)' opportunity to r ectify his mistake, particularly where he 
does so before any formal contract is entered into. This rule is but a 
particular application of t he general rule granting equitable relief by 
way of resciss ion from unilateral mistakes I'elating to material features 
of a contract which are of s uch g rave consequences as to make enforce­
ment of the contract unconscionable. The fact that the bidder does not 
seek r elief in cquity before the acceptance of his proposa l by asking 
reformation 01' cancelation of his bid does not defeat his right to equit-
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able relief, if, before the bids were opened, he informed public authori­
ties of the fact that he had made a mistake in his bids. and a bidder 
has been held entitled to relief when the mistake wns discovered nfter 
the bid was accepted but be.forc he was infol'med of the award, and he 
made immediate effort to withdraw his bid. One may, however, forfeit 
his right to relief by his failure to follow the rules and regulations set 
forth in the advertisement for hids a s to t he t ime when bidders may 
withdraw their offers." 

And, in McQuillin Municipal Corporat ions, Section 29.67, the author stutes: 

"The prevailing view seems to be that n bid may be withdrawn be­
fore acceptance, if propel' notice of withdrawal is given . Thus inad­
vertent mistakes in a bid USU1\lly warrant the withdrawal of same be­
fore the bid is acted upon. It is also held that if a bidder has submitted 
a mistaken bid he may maintain a bill in equity for a r eformation 
thereof, provided he files the same within a r easonable t ime." 

Whether the bidder in the instant case comes within the aforesaid gen­
eral l'u le so as to be entitled to l'e lief from t he bid which he submitted is 
primarily 1\ ques tion of fact upon which we c~mnot pass. The council s hould 
make such determination of the facts from all of the circumstallces, and to 
which it s hould apply the ubove stu ted general principle of law in deter­
mining whether the idder is entitled to be relieved from the bid which he 
has submitted. 

88 

Pine County Attorney. 
October 31, 1952. 

VICTOR J . MICHAELSON, 
Special Assis tant Attorney General. 

707-A 

Highly skiJIed work-Courl House clock-Repair of- rd. S. A. 375.21, Subd. 1. 

Facts 

"Some time ago our Court House tower wus struck by lightning 
and the large clock wus seriously dum:ilged. The company that has taken 
care of the clock for years gave an est imate of the cost to repair it 
which came over $4,000.00. The insurance adjuster accepted this esti­
mate and settled with the County on this bas is and the company is will­
ing to repair the clock for that sum.'" 

Question 

"Under these circumstances, would the County Board be authorized 
to have this company repair the clock for that sum without advertis ing 
for bids 1" 
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Opinion 

I p resume t hat you have in mind the l'cquircments of M. S. A. 375.21, 
subd. 1, the fi r s t sentence of which reads: 

Cljn counties having less than 75,000 population, no contract for 
work or labor, or for the purchase of Iurniture, fixtures, or other prop­
erty. or for the consb.'uction or repuir of roads, bridges, or buildings, 
the estimated cost 01' value of which shall exceed $1,000, shall be made 
by the county board without first advertis ing for bids or proposa ls in 
some newspaper of the county." 

I t was stated in Bar nard v. Coun ty of Kandiyohi, 213 Minn. 100, 5 N . W. 
(2d ) 317, on page 102 t hat: 

uWhere the contract is fo r personal ser vice, as, fO l' ins tance, the 
employment of an uttol'ncy. or an agent, or for the publication of offi­
cia l proceedings , or for the services of an architect, we have held that 
the section does not apply." 

I n t he case of F irs t Nationa l Bank of S t. Paul v. County of Cook, 146 
Minn. 103, 177 N. W . (2d) 1013, it was held that the section " requiri ng con­
t racts for work or labor, when made by certain count ies, to be let af ter 
a dvertis ing for competit ive bids, has no application to a contract of em­
p loyment u~der which t he personal service of an agen t is eng aged." 

There was al so a simi lar holding in the case of Krohnberg v. Pass, 187 
Minn. 73, 244 N. W . 329, which involved the personal services of engineers. 
The court there said that HThe school dist r ict wanted these pa r ticular engi­
neers . \Vhy is not material." IlTheir work was similar to that of a rchitects 
in that it was professional and persona1." 

The work of l'epairing the courthouse clock does not appear to be any 
less p rof essional or personal. 

If in r epairing the cour thouse clock the materials to be purchased do 
not excecd $1,000, the county may purchase those without bids and pay for 
same as a separate item to the repairers of the clock if the materials are 
furnis hed by them. 

It is my opinion that the above quoted portion of Section 375.21, subd. 
1, is not applicable to personal ser vice contracts of t he nature herein in­
volved. 
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Morrison County Attorney. 
August 23, 1952. 

J . A. A. BURNQUI ST, 
Attor ney General. 

707-A-7 

P urchases-Rule of F air T rade Act. M. S. 1949, 325.08-325.14, does not a pply 
to s tate as stated in opinion of 215/ 51, File G8lA ( applies equally to 
a ll s ubdivis ions of s tate.) 
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Facts 

On February 5, 1961, File 681A, the Attorney General rendered an 
opinion to the effect that a contract made under authority of M. S. 1949, 
325.08, relating to the sale or resale of a branded or b'ade marked commodity, 
does not apply to a sale made to the state. 

Question 

Does the same rule apply in respect to cities, villages, counties, towns 
and school hoards? 

Opinion 

"Counties, cities, etc., are political subdivisions of the state, and 
are included in the term 'state,' which is the concrete whole. State v. 
Levy Court, Del., 43 A. 522, 524, 1 Pennewil, 597." 40 W. & P. 6. 

If Whatever is done by such division, under and by virtue of the 
permission or mandate of the state only. is the act of the state quo ad 
hoc, and may reasonably and properly be des ignated as state action, at 
least indirectly· ••. " State v. Levy, supra. 

A municipal corporation, in its public character, is a mere auxiliary to 
the state government in the business of municipal rulej a governmental 
agency-one of the governmental subdivisions or units of the state. Cities, 
villages, towns, school districts and counties are a gencies of the state for 
the administration of t he law. Dunnell's Diges t, Sec. 6517. Municipal cor­
porations are created t o exercise the powers of government delegated to 
them. State v. City of Fraser, 191 Minn. 427, 434, 254 N. W. 776. 

A municipal corporation is merely a departmcnt of the state, a political 
subdivision created a s a convenient agency for the exercise of such govern­
mental powers as may be entrust ed to it. Monaghan v. Armatage, 218 Minn. 
108, 112, 16 N. W. 2d 241. 

It follows that the rule applied to purchases by the state is to be fol­
lowed when the purchase is made by a city, village, county. town or school 
district. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

Department of Business Research and Dcvelopment. 
April 9, 1961. 681-A 

Specifications-Requirement that performance bonds should be purchased 
locally is not permissible in contracts for schools-M. S. 1949, Section 
126.18, subd. 2, 674.26, 674.28, 574.29, 674.30. 
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Facts 

"The school lldvel'tising for bids for the construction of a new 
school building Ht Wunen and we are I'equested by local interests to 
specify in the bids t ha t the successfu l bidder buy his bonds th rough 
local agents. The Constl'llction Companies and our Architect tell us 
this is illegal. A:j we Hrc not able to find any I'eference to such u ques­
t ion in our Laws pertaining to schools, we wonder if you could g ive us 
an opinion on the matter? 

"The local agents, of course, ure interested in t he comm ission and 
I assume the Cons truction companies have their regular bonding agents." 

Ques tion 

Would such u specification be legul ? 

Answer 

The only statutory provis ion on the awa rding of contracts relating to 
bonds for the faithfu l performance of contracts to repa ir or construct schools 
is contained in M. S. 1949, Section 125.18, lIbd. 2, wh ich provides as fo llows: 

"Every such contrnct slw l1 be aWH rded to t he lowest respons ible 
bidder, duly executed in writ ing, and the pel·son to whom the sa me is 
awarded sha ll give a sufficient bond to the board for its faithfu l per­
formance, and otherwise conditioned us requ ired by sections 574.26, 
574.28, 574.29, and 574.30. If no satis fuctory bid is received, the board 
may readver tise." 

No authority is therein g iven to the school board to specif y from whom 
t he bidder must obtain his bond. 

It i!:> therefore our opinion tha t the school board in question does not 
have t he authority to specify in the bids t hat the successf ul bidder mllst 
buy his bonds through local agents. 

IRVING M. F RI SCH, 

Commissioner of Education. 
Augus t 18, 1952. 

CIVIL SERVICE 

91 

Special Assistant Attorney General. 

707-A-12 

Jury service - Witness fees - Leave of absence with and without Ilay of 
county em ployee serv ing as a juror or t.es t. ifying as a witness discussed 
- L. 1941, C. 513, as amended. 
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Questions 

Question 1 

"Mayan officer or employee, other than 811 elective omee!", who is 
caBed as a juror in e ither the state district, the federal district, a munic­
ipal court, or in any other court as a juror be paid his sa lary for such 
time as he is away from his work 1" 

Ques tion 2 

<lA SSliming an employee may be paid his salary for such time m:l 
he may be away from his work, may he a lso be paid jury fees by the 
county 1" 

Question 3 

"Assuming such county employee serves as a juror in federal court, 
and a ssuming he may be paid his salary for such time as he is away 
from his work, may he retain the jury fees paid him by the f ederal 
government? " 

Question 4 

"Mayan employee of the county who is r equired by subpoena or 
otherwise to appear in a ny court to testify as to inlorm.ltion he r eceived 
8 S such employee be paid his reg ular compensation during the hours 
that he actually and necessarily is r equired to spend away from his 
employment (1) if the county is involved in t he litigation, or (2) if the 
coun ty is not involved in t he li t igation 1" 

Question 5 

".Mayan cmployee of the county who is l'equired by s ubpoenu Ot' 

otherwise to appeal' in any court to test ify as to t he a ffa irs or bus iness 
of others which is u nrelated to the bus incss of the county and when 
the county is not a purty to the litigation be pa id his regular compen­
sation during the hours thut he actually s pends away from his work 1" 

Question 6 

"Assuming questions 4 and 5 are answered in the affirmative, may 
such employee retain the witness f ees paid to him 1/1 

Opinion 

These inquiries all r elating to county officers and employees serving as 
jurors and as witnesses will be di scussed under these two headings . Because 
the civil service cOl'Jlmission has been created and maintained in Ramsey 
County under L. 1941, C. 513, as amended, we arc assuming that the ques­
tions submitted all r elate to officers and employees of the county in the 
classified service. 
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Jury Service 

Jury service is a compulsory duty required of every citizen unless 
exempted therefrom by law. County officers are so exempt. See M. S. 1949, 
Sections 593.04 and 628.43. In Ramsey County a person is infrequently sum­
moned for jury service and t he amount of time he is r equired t o devote 
thereto is not g reat. In most instances therefore a county employee serv­
ing on a jm'y on allY given day could also devote considerable time to his 
usual duties on such day. 

L. 1941, C. 513, Section 4, direct s the civi1 service commission to frame, 
with the ass istance of t he civil service administrator, and subject to the 
approval of the county comm issioners, rules and regulations for the classi­
fied service-such rules to provide amongst other matters for leaves of ab­
sence with or without pay. This authorizes, in our opinion, the promulga­
tion of I'ules relating to jury service of Ramsey County employees in the 
classified service-rules which would permit an employee holding a position 
in the classified service, and upon t he approval of his appointing authority, 
to be granted a leave of absence for service upon a jury. The rule may pro­
vide for leave of absence with payor for leave under such other circum­
stances and conditions as the rule-making authority shall determine. 

The provisions of state and federal law relating to jury service prescribe 
the fees to be paid a juror during the time he is so engaged. Neither the 
civil service comm ission nor the board of county commissioners is empow­
ered to change or modify such f ederal or state statutory fees. However, it 
is for t he civil service commission and the board of county commissioners 
in adopt ing and approving civil service rules to determine whether an em­
ployee in t he classified service on leave for jury duty is granted such leave 
wit h or without loss of pay. It is likewise for such rule-making authority to 
detcrmine in its rules, if it permits a leave with pay for jury duty, the con­
ditions under which such leave with pay is granted. 

In the absence of an appropriate rule governing jury service, as above 
indica ted, we question the right of county employees to be paid their sal­
aries when they are not performing the services for which they have been 
engaged. See Nollet v. Hoffmann, 210 Minn. 88, 297 N. W. 164, 134 A. L. R. 
192. 

County Officers or Employees as Witnesses 

An employee of the county who is required by subpoena or otherwise 
to appear in any court to testify as to information r eceived in his official 
capacity in litigation in which the county is a party is , in our opinion, en­
gaged in county business. Under such circumstances, we think he should 
be paid his regular salary while so engaged. An appropriate civil service 
rule covering such a situation should provide for leave of absence with pay. 
A county employee testifying in a case in which the county is a party and 
being tried in the city in which he resides cannot be paid any witness fees. 
See M. S. 1949, Section 357.23, which reads as follows : 
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fiNo officer or employee of any city, village, 01' county in this stutc 
shall receive or be paid any sum as witness fees in any case in which 
the state of Minnesota, the county, the city, 01' the village, of which 
he is an officer or employee, is a party. if the case be tried in the city 
or village of which he is a resident." 

See also opinion of December 5, 1925, to the county attorney at Dodge Cen­
ter, Minnesota, our file 196-R-2. 

An employee of the county who is required by subpoena or otherwise 
to appear in any court to testify ,15 to information received in his official 
capacity in litigation between private litigants should by appropriate rule 
be granted leave to make the required court appearances. Such court ap­
pearances for the PUl'pose of identifying official records or testifying as to 
officia l matters usually take very little time. Whether such leave should be 
granted with or without pay is a matter for determination by the J'ulc­
making authority of the county. Such an employee so testifying is not 
barred from receiving witness fees under M. S. 1949, Section 357.2:3, supra, 
Whether the witness fees which he r eceives are to be turned over to the 
county will necessarily depend upon the rule promulgated to cover s uch 
leave. 

An employee of the county who is required by subpoena or otherwise 
to appear in any court to testify as to tht'! affairs or business of others un­
related to the business of the county and when the county is not a pm·ty to 
the litigation, is not engaged in county bus iness. Under such circumstances , 
it is not proper that such employee be granted leave with pay while he 
makes the required court appearances. An appropriate civil service rule 
covering such a s ituation would require the employee to take the tilTle off 
ns annual leave. as leave of absence without pay, or as a deduction from 
aut horized accumulated overtime (if county civil service ru les provide for 
accumula t ed overtime) . An employee of the county tes tifying in private 
litigation unrelated to county business is enti tled to witness fees therefor, 
the same as any other witness testifying in such litigation, The payment 
of such fees un.der such circumstances is not prohibited by 1\1. S. 1£149, Sec­
tion 357.23. 

92 

We believe the foregoing answers your inquiries. 

Ramsey County Attorney. 
August 21, 1951. 

JOSEPH J . BRIGHT, 
Ass istant Attorney General. 

120 

Police-Chief-Appointment-Unless the prOVISions of 1\'1. S. 194!), C. 4U), 
authorizing and establis hing a police civi l service arc stric tl y comill icd 
with, the certification by the police civ il se rvice cum miss ion fir a c:'lIldi· 



172 MUNICIPALITIES 

date for appointment as chief of police is void. State ex. Hel. Kos " . 
Adamson, 226 Minn. 177, 32 N. W. (2<1) 281. 

Facts 

The village has u police civil sel'vice commiss ion cr eated and establis hed 
pursuant to M. S. 1949, C. 419. The police force of the village consists of 
lwo policemen a nd a chief of police. Recently the office of chief of pol ice 
be.:mne vaca nt. To fill the vacancy a wl'iLten examination W~lS g iven . No 
public annoullcement of the examination was made and the only ones noti M 

fied thereof wel'e the two policemen on the police force, both of whom are 
honorably dischu l'ged vetcrans of the armed forces of the Un ited States. 
Priol' to t he giving of t he examination, the chuirman of the police civil 
service a nnounced that lhe results of the written examination would control 
the commiss ion's certification of an eligible to the village council. 

The examination as prepared included 30 quest ions. However, only 29 
ques tions were given . A t the conclusion of the examination when it was 
discovered by the two civil scrvice commiss ioners present and the person in 
charge of the examination that lmly 29 ques l ions had been answercd , the 
threc decided that in scoring the examination u ten point credit would be 
g iven f or the correct unswer to question 1 and a five point credit wou ld be 
given for correctly 11nswering each of the other questions . In setting up 
the examination containing 30 questions, it was contemplated in scoring 
the examination that 11 five point credit would be given ior each of the 30· 
questions answered correctly. M received the highest g rade in t he eXHmi­
nation on the basis of each system of scoring the same. 

The following day after the giving of the foregoing written examina­
tion, the police civil service commiss ion met . Inasmuch a s nn oral eXamilli.1M 

ti on had not been g iven the candidates, it decided that two of the ques tions 
in the examination calling for expressions of opinion s hould be r escored as 
a s ubstitute for t he omitted oral examinat ion. The exam ination when re­
scored on this basis made candidate R the high man in the examination. 
The police civil service commiss ion then certified candidate It to the village 
council for appointment to the office of chief of police. 

Prior to the giv ing of the foregoing examination, the posted notice 
thereof as r equired by 1\1. S . 1949, Sec. 419.06 (3) was not given. Neither 
was any cons ideration given to t he moral character, sobriety, and integrity 
of the two candidates as required by M. S. 19491 Sec. 419.09. Nor was the 
notice of examination required by M. S. 1949, Sec. 419.10 g iven. 

Questions 

1. Is the procedure followed in giving the examination ~lIld in scoring 
the same so irregular as to invalidate the certification made by the police 
civil service commission to the village council? 

2. If the answer to the first ques tion is in the affil'mativc, what should 
the commission do to solve the problem? 
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Opinion 

M. S. ]949, C. 419, requires a police civil service commission esta!>­
lished under said chapter to promulgate n set of rules in conformity with 
Sec. 419.06 thereof which shaH provide, among other matters, for public 
competitive examinations to test the relative fitn ess of appJicants; public 
adverti sements of aU examinations at lea st ten days in advance in a news­
paper in general circulation in the vil1age and posting the advertisement 
for ten days in the village hall and at each station house; and promotion 
based on competitive examination and upon records of efficiency, character, 
conduct and seniority. Whether or not the police civil service commission 
of your village has adopted rules in conformity with Sec. 419.06 does not 
appear in your letter . Sec. 419.09 of said chapter requires that all examina­
tions shaH be impartial, fair and practical and designed only to test the 
relative qualifications and fitness of applicant s to discharge the particular 
duties of t he employment which they seek to fil1. Applicants for pos itions of 
trus t and responsibility are required to be especially examined a s to moral 
character, sobriety and integr ity and al1 applicants for positions requiring 
special experience, ski1l and faithfulness shall be especiaIly examined as to 
those qualities. Sec. 419.10 requires that the notice of the time, place and 
scope of each examination shall be given by publication and posting speci­
fied in Sec. 419.06 and by mailing such notice to each applicant upon the 
appropriate list of the application register ten days in advance. 

The statutory provis ions }'eferl'ed to, according to your letter, were not 
complied with by the police civil service commission of your village. A 
proper notice of the examination was not given. Unless the rules of the 
police civil service commiss ion limited the selection of a chief of police 
from a promotional r egister, the examination given was not a public com­
petitive examination in that the public was never notified of the same and 
invited to participate therein. The examination given was not in conform­
ity with Sec. 41!).09 of the statutes and if a method of grading the examina­
tion was determined in advance, it was not followed . 

The factual situation presented by you is s imilar to that discussed in 
State ex ne1. Kos v. Adamson, 226 Minn. 177, 32 N. W. (2d) 281. The syl1a­
bus of that case reads ns follows : 

"The provisions of M. S. A. 419.01 to 419.18, authorizing the estab­
lishment of police civil service, are mandatory, and strict compliance 
therewith is required, with the consequence that a certification by the 
police civi l service commission of a candidate for appointment a s chie.f 
of police is void, where although the candidate's fitness had been deter­
mined by examination t he commission had failed otherwise to comply 
with the civi l service law, in that it did not grade and class ify all t he 
employes of the police department: keep a service regis ter containing 
the service records and other data concerning such employes ; kecp an 
eligibility register; certify the candida te for appointment from such 
r egister; base the examination upon records of efficiency, character, 
conduct, and seniority, a s well as upon competition; prescribe standards 
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of fitness nnd effi ciency 11 5 a bas is f or t he examination; determine in 
advance the subjects for examination and the ma nner of g rad ing the 
extl lll inntions ; 01' huse the ora l part of the examination upon objective 
l"i t .IIHhnd::; I"athe r than t he subjective ones of t he examiners ." 

By applying the pr incip les of t he Kos case to the fact s submi tted in 
your letter', i t is Olll' opin ion that the certification of R by the police civi1 
:o:c l"vicc C01l1m i:-'F ion to the vi llag'c council for a ppointment to the office of 
(Ohief of police is invalid. We t herefore answer your firs t inquiry in the 
uffirmative. 

III response to youI' second quest ion, we suggest the following: 

I. If the police ci vil se rvice commiss ion has not adopted rules in con­
formi ty with M. S. 194D, Sec. 4U).06, it should do so determining in such 
I'ules, among' other matter s, whether 01' not the office of chief of police be 
fi ll ed on a promotional basis . 

2. That an ex.unination be g iven to establish a list of eligibles for t he 
oflice of chief of police in cOllformity with t he statutory provis ions as con­
~trlled and inter preted in the Kos case, su pra, and that compliance with the 
pl'ovi ~ ion s of M. S. 1949, C. 419 be had in the manner indicuted in said 
dec is ion. 

3. When a pl'OpOI' lis t of eligibles has then been established, the police 
c ivi l ~el'vicc comm i s~ i on will be able to certify t he propel' person for appoint­
ment to the pos ition of chief of police. 

Coleraine Village Attorney. 
March 3, 1952. 

JOSEPH J. BRIGHT, 
Ass istant Attorney Genera1. 

120 

FINA. NCES 

93 
Bond issue - City I-Iall - Hepairs - Where bond issue authorized for r epair 

and alteration of city ha ll and for construction of addition thereto, coun­
cil may not use a ll of the fund s for accomplishment of only part of 
s tated pUl'llOse. 

F acts 

"Last fall the Council f ol' the City of Waconia determined t hat the 
Ci ty Ha ll required repa il's and a lterations, a garage was needed and a 
fil'ebal'l1. Plans and spec ificat ions were obtnined and an estimate of the 
cost arrived nt. The question of issuing bonds to cover the estimated 
cost was then s ubmitted to the voter s. The ballot r ead as f ollows: 

'Shall the City of \Vacon ia , CurveI' County, Minnesota, issue 
and !-'e ll bonds in the aggregate amount of $55,000.00, the proceeds 
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thereof to be issued for the repair and alteration of the City Hall 
and for the construction of an addition thereto consisting of a fire 
barn and garage?' 

"Since the election, which resulted in favor of a bond issue, bids 
have been received on the whole project and on the separate improve­
ments. The lowest bid for the entire project far exceeds the amount 
of bonds approved and no other funds are available. 

"The suggestion has been made that a bid for a pad of the im­
provement be accepted, such as for the fircbarn, which would approxi­
mately r equire all of the funds to be derived from the bonds . This 
gives rise to the question as to the right to use all of the fund s from 
the bond issue for one portion of the improvement only and to abandon 
the rest. I have in mind that voters may have considered the need for 
r epair to the present City Hall and the need for a garage, t hus influ­
encing a favorable vote for the project." 

Question 

"May the Council use all the funds from the bond issue for one 
of the projects included in the question submitted for a vote and aban­
don the remainder?" 

Opinion 

The ques tion is answered in the negative. 

Where the governing body of a municipality is authorized by a vote of 
the people, and only thereby, to incur a debt for a particular purpose, a 
debt cannot be incurred or the money expended for a different purpose. 

See McQuillin, Municipal Corporations (3d), Vol. 15, Section 40.18, p. 288. 

The electors have authorized the issuance of the bonds here involved 
and the use of the proceeds thereof "for the repair and alteration of the 
City Hall and for the construction of an addition thereto consisting of a 
fire barn and garage." The particular purpose authorized includes, not only 
the repair and alteration of the city haU, but also the construction of an 
addition thereto. The purpose is, nevertheless, Single. The "repair and 
alteration of the City Hall" is as much a part of the purpose as is the "con­
struction of an addition" to the city hall "consisting of a fire barn and 
garage." 

If the council were to abandon lithe construction of an addition" to the 
city hall and to expend t he aggregate amount of the proceeds of the total 
bond issue authorized "for the r epair and alteration of the City Hall" alone, 
it would appear that there would be a material departure from the terms of 
the vote authorizing the issuance of the bonds and that such action would 
involve a diverting of the funds to a purpose other than that authorized by 
the electors. 
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Since "the repair and alteration of the City Hall" has equal standing 
in the purpose clause with "the construction of an addition thereto consist­
ing of a fire barn and garage," it would appear that, if the council were to 
abandon "the repair and a lteration of the City Hall" and to expend the 
aggregate amount of the proceeds of the total bond issue authorized lIfor 
the consLruction of an addition" to the city hall "consisting of a fire barn 
and garage." that, likewise, would be a material departure from the terms 
of the vote authorizing the issuance of the bonds and that such action would 
involve a divcl'ting of t he f unds to a purpose other than that authorized by 
the electors. 

'fhe electors authorized t he expenditure of $55,000 to accomplish the 
purpose pluin ly s tated on the ballot. Expending the amount thus authorized 
for the accomplishment of only a part of that purpose does not conform to 
the t erms of the authority conferred by the voters . 

In Tuke), v. City of Omaha, 54 Neb. 370, 74 N. W. 613, it appeared that 
a proposition was submitted to t he electors of the City of Omaha, and by 
them adopted, to issue bonds for the pUl"pose of securing a s ite for a market 
place and erecting thel'eon a market house. The propos ition contemplated 
the purchase of land for that purpose. It was there held that the erection 
of a market house on land already owned by the city, and used as a public 
park, was a substantial departure from the terms of the vote and \~s un­
authorized. In the course of its opinion the Supreme Court of Nebraska 
said : 

94 

" ••• That, when the governing body of a municipality is: author­
ized by a vote of the people, and only thereby, to incur u debt for a 
pUl·ticulnr purpose, such purpose mus t be strictly complied with, and 
the terms of the authority granted be strictly a nd fully pursued, is so 
well settled that it would be idle to cite a uthol'ities on the Pl·oposition." 

Waconia City Attorney. 
March 10, 1952. 

LOWELL J . GRADY, 
Assis tant Attorney General. 

59-A-7 

Bond issue-Court House-Bonds to provide funds for res toring court house 
destroyed by fire must be submitted to the electors for approval­
M. S. A., C. 475, Laws 1921, C. 117, superseded. 

Facts 

The court house was damagcd by fire to such an extent that it is not 
suitable for a courthouse, and that it will be necessary to r emodel a nd to 
rebuild the same. 
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Question 

May the board of county commissioners, without a vote of the electors, 
issue bonds as provided by Laws 1921, Chapter 117, and use the proceeds 
for the purpose of res toring and rebuilding the damaged and destroyed 
courthouse? 

Opinion 

For the purpose of this opinion we a ssume that the courthouse has been 
damaged or destroyed by fire to such an extent so as to become, in the 
judgment of the board of COU11ty commissioners, unsuitable or insufficient 
for courthouse purposes, and that it will be necessary to issue bonds so as 
to provide funds to restore or to l'ebuild the same. 

The answer to the question presented necessitates a determination a s 
to whether L. 1921, C. 117, is s till in effect so that the county board may 
proceed thereunder. 

Chapter 117, supra, was an act to amend sections 1934 and 1939 of the 
General Statutes of Minnesota 1913, as amended by Ch. 22 of the Session 
Laws of Minnesota 1921 (see title of act). The material part of this act, 
so far as pertinent to the question cons idered, provides: 

"Section 1934. The board of commissioners of any county of the 
state of Minnesota which does not already own a county court house, or 
of any county where the court house has become so damaged or de~ 
stroyed by fire, tornado or cyclone as to become in the judgment of the 
county commissioners of such county unsuitable or insufficient for court 
house purposes, is hereby authorized and empowered to issue the bonds 
of said county to such an amount as in its judgment may be necessary, 
hut not exceeding thl'ee per cent of the assessed valuation of its r eal 
and personal property, as fixed by the las t preceding assessment for 
general taxation, for the purpose of building a county court house in 
said county; provided that if said bond issue does not exceed one per 
cent of the assessed valuation of such county t hen such bond issue may 
be authorized by a majority vote of said board, but if such bond issue 
shall exceed one per cent of such assessed valuation, then said bond 
issue must be authorized by a unanimous vote of said boardj provided, 
further, that in any case bonds of such a county shall not be issued in 
excess of three pcr cent of the assessed valuation of such county under 
the provis ions of this act." 

We have made a I'ather extensive and thorough examination of General 
Statutes 1923, Mason's Minnesota Statutes 1927 and all supplements thereto, 
Minnesota Statutes 1941, 1945. and 1949. and we find that said Chapter 117 
has not been included in any of the aforementioned statutes. 

Chapter 117. supra. might be designated a s a general law of special 
application. Its applicability is by specific language conta ined therein lim~ 
ited to any county which does not already own a courthouse, or any county 
where the courthouse has become so damaged by fire, tornado or cyclone so 
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as to become, in the judgment of the county board, unsuitable or insufficient 
for courthouse purposes. 'When either of these events exist, then the county 
board is authorized and empowered to issue bonds a s in said act p rovided 
without first submitting the question to the electors for their approval. This 
grant of authority to the county b031'd to issue bonds Ior the purposes author­
ized by said law without first submitt ing such question to the electors for 
their approval is inconsistent with all subsequent legislation r elative to the 
same subject matter, to which we s hall now direct attention. 

The first general law r elative to the issuance of muniCipal obligations 
enacted subsequent to Chapter 117, supra, is L. 1927, Ch. 131. 

By Section 1 (A) of this law the word "Municipality," as defined, in­
cludes counties. (B) of t he same section provides : 

"The word 'Obligation' shall mean any bOlld, certificate of indebt­
edness, warrant or order, authorized by law, issued by a municipality; 
provided, that the following obliga tions are excepted from the provisions 
of this Act as to the issuance thereof; •••. tt 

Bonds to be issued by a county for courthouse purposes are not within the 
class of excepted obligations under this act. Bonds issued under the provi­
s ions of Chapter 117, supra , are therefore subject to the provisions of said 

Ch. 181. 

Section 4, Ch. 131, supra, provides : 

"No obligations subject to the provisions of th is Act as to the issu­
ance thereof, except obligations issued to pay judgments lawfully ren­
dered or for r efunding obligations at maturity or at their optional or 
callable dates or to fund outstanding wal"l'ants heretofore issued shall 
be issued without the approval, first obta ined, of the majority of the 
electors voting on the Ques tion of issuing such obligations, ••• . " 

The provisions of the last mentioned section are inconsistent and in conflict 
with the provisions of Ch. 117, supra, which permit the issuance of bonds 
by the board of county commissioners without first sUbmitting the question 
to the electors for their approval. 

Section 11, Ch. 131, supra, being the repealing clause. in part provides : 

"The provisions of a111aws pertaining to the issuance and payment 
of obligations that are subject t o the provisions of this Act as to the 
issuance thereof, insofar as the provisions of said laws ar e inconsistent 
with the provis ions hereof, are hereby r epealed." 

In our opinion Section 11 above should be construed, for the r eason that 
Ch. 117 is incons istent with the provisions of Ch. 131, as specifically repeal­
ing Ch. 117 insofar as the same authorizes and empowers the county board 
to issue bonds without submitting the question of the issuance thereof to 
the electors for their approval. 
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M, S. 1949, Section 375.18, which enumerates t he general powers of the 
board of county commissioners in part provides : 

liTo crect, furnish, and maintain a suitable courthouse and jail, but 
no indebtedness shall be created for such purpose in excess of five mills 
on each dollar of assessed valuation." 

There is no express authority granted to the board of county commis­
sioners to issue bonds for t he purpose of building a courthouse or r ebuild­
ing a courthouse, which has been damaged by fire, without a vote of the 
people. 

Laws 1949, Ch. 682, coded as M. S. A. Ch. 475, subd. 2 of Section 475.51, 
thereof includes counties within the term "municipality," Section 475.59 
provides: 

"When the governing body of a municipality resolves to issue bonds 
for any purpose l'cquiring thc approval of the electors, it shall provide 
for submission of the propos ition of their issuance at a general or spe­
cia l election 01' town or school district meeting. Notice of such election 
or meeting shall be g iven in the manner required by law and shall state 
the maximum amount and the purpose of the proposed issue." 

And Section 475.72 provides that any officer who fails to comply with any 
of the provisions of Sections 475.51 to 475.75 shall be guilty of a misde­
meanor. 

Although Ch. 117, supra, is not enumerated as one of the laws expressly 
repealed by Ch. 682, Section 26, we are of the opinion that the positive 
r equirements relative to the issuance of bonds to the effect that the ques­
tion of such issuance mus t be first submitted to the elector s is of such an 
incons istency with the grant of power to the county board under Ch. 117 
that a repeal by implication of Ch. 117 necessarily fo llows. 

In conclus ion, it is our opinion that Ch. 117, supl'a, has been expressly 
r epealed by the provisions of L. 1927, Ch. 131, Section 11, and has been 
impliedly repealed by L. 1949, Ch. 682, coded as M. S. A . Ch. 475. 
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Pine County Attorney. 
July 18, 1952. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

37-B-1 

Bond issue-Parking-Meters-Profits-Issuance of municipal bonds payable 
solely out of net revenue from parking meters for the acquis ition of 
equipment for street lighting is permissible without firs t submitting the 
proposition to the "otc or the electors-M. S. 1949, Sections 475.51, Subd. 
8, 475.52, Subds. 1,2,475.58, Subd. 1 (4). 
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Facts 

"The City of Eveleth, a Home Rule Charter City, desires to pur­
chase a white way system for Grant Avenue in Eveleth. It is proposed 
that the estimated cost of $28,000 be paid by the proceeds from bonds 
to be sold a s r evenue bearing bonds from the net proceeds of the City 
of Eveleth's parking meters. The net r evenue of said parking meters 
is approximately $4,000 per year." 

The r evenue certifica tes proposed to be issued , if issued, shall be pay­
able solely out of the net r evenues of t he pm'king meters of the city and 
will not in any portion const itute general obligations of the City of Eveleth. 

Question 

May the City of Evele th issue r evenue certificates for the purposes 
stated which shall be payable solely out of the net r evenue of the parking 
meters of the city without firs t 5ubmittj,lg the proposit ion of the issuance of 
such r evenue certificates to a vote of the electors of the city? 

Opinion 

We answer this question in the affirmative. 

M. S. 1949, Section 475.52, Subd. 1, authorizes any city not governed 
by a home rule charter to issue bonds or other obligations "for the acquis i­
tion or betterment of public bui ldings, * * * s treets, sidewalks ; for any 
utili ty or other public convenience from wh ich a r evenue is or may be de­
rived; • * * " "Betterment" includes lighting . See M. S. Section 475.51, 
Subd. 8. 

M. S. Sect ion 475.52, Subd. 2, authorizes any city governed by a home 
rule chartel' to Hissue bonds for any purpose enumerated in s ubdivision 1 
unless forbidden by its charterj * * * ." The issuance of bonds or other 
obligations f or the acquisition of equipment for lighting the street s of the 
City of Eveleth is not forbidden by the home rule charter of the City of 
Eveleth. 

M. S. Section 475.58, ·Subd. 1, so far a s here material, provides : 

. ~ * * * no obligation s hall be issued without first obtaining the 
approval of a majori ty of the electors voting on the question of issu­
ing the obligation, except an obligation issued: 

.. * * * 
"(4) payable wholly from the income of r evenue-producing con­

veniences ; * * *." 
See opinion dated May 24, 1949 (59-A-53), the ruling of which is cor­

rectly summarized in Vol. 26, M. S . A., ]951 C.A.P.P. , p. 118, note 10, in the 
follow ing lunguage: 
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"Under Litchfield charter restrictions, city may not issue general 
obligation bonds of city for purpose of dcfraying cost of oiling streets 
without firs t submitting proposition to a vote of electors even though 
indebtedness were made pllyable from parking meter receipts." 

Tho conclusion of the May 24, 1949, opinion cited was controlled not only 
(1) by the peculiar language of the chartet' of the City of Litchfield involved 
therein, but al so (2) by the circumstance that the obligations there pro­
posed to be issued were intended to be general obligations of the city 
pledging the cit.y's lull faith and credit for the payment thereof, although 
it was intended to pay the general obligations so to be iss ued from parking 
meter l'eceipts. That is not the situation here considered. The revenue cer­
tific~ltes Pl'oposed to be issued by your city nre not to be general obligation 
bonds of the city but are proposed to be revenue certificates payable solely 
out of the net revenue of the parking meters . However, in writing the May 
24, 1949, opinion hereinabove cited, this writer made the observation that 
"while parking meters may be revenue-producing, they are not 'conven­
iences ' within the meaning of C. 475, as amended ."l The observation 1'0-

felTed to was unnecessary to the conclusion of the opinion in which it ap­
peared, This writer is now convinced that the construction suggested by 
that observation is too restricted and he is authorized to say that the quoted 
paragraph of the .May 24, 1949, opinion appeuring in footntote (1) is with­
drawn from that opinion, 

As will be observed from t hat portion of M. S. Section 476.52, Subd. 1, 
quoted in the first paragraph hereof, bonds or obligations are authorized to 
be issued "for any utility or other public convenience from which a revenue 
is or may be derived." While this language is found in the purpose clause 
of the public indebtedness code, it nevertheless clearly appears therefrom 
that the legislature recognized that there are, or may be, several types of 
"public conveniences" from which revenue is or may be derived other than 
public conveniences embracing the traditional concept of a utility. Ar:d, it 
is fair to assume that in us ing the phrase " re'fenue-producing conveniences" 
in Section 475.58, Subd. 1 (4) above quoted, the legislature intended to mean 
and include all public conveniences from which revenue is or may be derived, 
whether the public convenience involved embraced the concept of the tradi­
t ional utility 01' not, Accordingly, 1 am of the view that the phrase "revenue­
producing conveniences" as used in Section 476.G8, Subd. 1 (4), has no less 
restricted meaning than the phrase "nny utili ty or other public convenience" 
appearing in Section 475.52, Subd. L This construction is implicit in the 
opinions of the Attorney Generul, March 20, 1950, May 15, 1950, August 2, 
1951, file 218-R, and July 25, 1950, file 234-B. 

In the situations considered in two of the three opinions las t cited the 
proceeds of the obligations proposed to be issued were intended to be used 
dil'ectly for the acquis ition or for the betterment of the revenue-producing 

lThe observation above quoted WAil contained in that paragraph or the May 24, 1949, opinion 
r ending as follow.: "W hile parking mctcrs may be revcnue-producing, thcy arc not ·conven­
iCIICl'IJ' within the m l.'aning of C. 475, us umCIlUeU. I be lievc that the Ilnl'u8e 'revcnu{.'-produc­
illg CO II \"cnicl1(";ClI' as \Iscd in C. 47a mCll nl and I'efcn! to s uch estub lishcd utilities Ilnd facili­
til .. a ll a public water work~ s ys tem. public lighting, hClitillg, or power systems, or any wmb i­
nation lhereof , from which 1\ revenue is derived." 
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convenience involved, whereas here the proceeds of the obligations arc in­
tended to be used not directly for the benefit or in connection with the 
revenue-producing convenience involved, but for a different purpose. This 
difference, however, 1 do not consider to be controlling. The statute docs 
not r equire, in order to come with in the exception of Section 475.58, Subd. 1 
(4), that t he proceeds of the obligations payable wholly from the income 
of revenue-producing conveniences must be used dil'CCtly in connection with 
the acquisition, expansion or betterment of the revenue-producing conven­
ience from which the certificates are to be wholly payable. If the revenue 
warrants arc payable wholly from the income of the revenue-producing con­
venience, they are with in the exception involved. The usc of the net revenue 
of parking meters for a s tl'cet lighting system is a pl'oper one. 

In Mcquillin Municil)al Corporations, 3d Ed., Vo1. 9, Section 26.168, 
we find this general statement: 

" . •• E xcess revenue from parking meters may be expended to 
main tain and improve streets and highways, including streets on which 
the meters are not located. 01' the excess revcnuc may be used to 
acquire, constl'uct, improve, main tc"lin and manage parking areas." 

The use of the net revenue from pal'king meters for improving t he s treets 
by light.ing the same is a lcgitimate use of the net rcvenue from parking 
meters. Cf. Hendricks v. City of Minneapolis, 207 Minn. 151, 290 N. W . 428. 

In this view 1 am of the opinion t hat parking metcrs constitute a spe­
cies of "revenue-producing conveniences" within the meaning of Section 
475.58, Subd. 1 (4) . 

We have cons idered the provISions of Section 79 of your city charter 
authorizing the issuance of bonds of the type therein specified subject to 
the limitations therein stated. Revenue ccrtificates payable solely out of the 
revenues of a revenue-producing convenience are not within t he scope of that 
section, but nei ther that section nor any other section of your home rule 
charter to which our attention has been directed forbids the issuance by 
the city of revenue bonds of the type here involved. 

That a municipality in this state may issue revenue certificates payable 
solely out of the revenues of a revenue-producing public convenience admits 
of no doubt. See Otter Tail Power Coml):lnY Y. ViHage or E lbow Lake, 234 
Minn. 419, at p. 429, 49 N. W. (2<1) 197, and cases therein cited. 

Since revenue certifica tes of the type here considered are not within the 
scope of Section 79 of your charter, 1101' their issuance fOl'bidden thereby, 
we are of the view that t he limita tion of Section 79 of your charter to the 
effect that no bonds shaH be issued unless the issuance thereof is authorized 
by resolution or ordinance passed by a majority vote of all members of the 
council und approved by the voters is inapplicable to these revenue certifi­
cates payable solely out of the ne t revenue of the parking meters. 
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Accordingly, if the proposed revenue certificates arc to be payable 
solely out of the revenues of the parking meters, they may be issued by the 
council without submitting the proposition for the issuance thereof to the 
eleetors. 
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Eveleth City Attorney. 
October 3, 1952. 

LOWELL J. GRADY, 
Assistant Attorney General. 

59-A-53 
59-A-7 

Bond Issue-Road maintenance equipmen~Town-Notice of sale must be 
made in the two newspapers specified in l\{. S. 1949, Section 475.60-
Excess presently in bond fund resulting from levy for road and bridge 
bonds issued in 1946 under M. S. A. 475.26 cannot now be used (or pur· 
chase of road maintenance equipment. 

Facts 

liThe Town Board has been authorized by the voters of the Town­
ship to issue bonds and borrow money for the purpose of purchasing 
equipment for road maintenance." 

You refer to M. S. 1949, Section 475.60, dealing with the manner of sale 
of bonds issued under the Public Indebtedness Code. The last cited section, 
in its parts pertinent to your inquiry, provides that "all obligations shall be 
sold at pubJic sale after notice given at least ten days in advance by pub­
lication in a legal newspaper having general circulation in the municipality 
and ten days in advance by publication in a daily or weekly periodical, pub­
lished in a Minnesota city of the first class, which circulates throughout 
the state and furnishes financial news as a part of its service." 

Question 

"Whether the word 'and' indicates an alternative or choice or 
whether it indicates that publication must be made in the two news­
papers." 

Opinion 

The publication must be made in the two newspapers specified in the 
statute. 

The statute is clear. It is not ambiguous. The legislative intention is 
manifest. In these circumstances, there is neither necessity nor justification 
for construing the word "and" to mean "or," See State v. Kelly. 218 Minn. 
247, at 266, 15 N. W. 2d 554. 
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Additional Facts 

" In the year 1946, Cannon Falls Townsh ip voted $41,000.00 road 
and bridge bonds which were issued and made pn Yllblc at the rate of 
$5,000.00 each year beginning in J949. The bonds were issued wi t hout 
optio n of pl'ior payment. Taxes have been levied to retire t hese bonds 
and t he result has been that morc nloney has come in than has been 
aetua11y necesS~lI'y for t hc l'cquircd payments. This has resul ted in a 
ca sh balance in t heir bond fund. 

If As above indicated, the Township has now voted to issue bonds 
for the purchase of road equ ipment and I am wondering whether or 
not t here is any wuy in which the Township can u sc t he money in the 
present bond fund for the purchase of this road equ ipment. I have in 
mind the ques t ion of whethel' or not the Township could issue bonds 
for the purchase of the J'oad equipment in accordance wit h t he author­
ity g iven by the electors a nd place such road equipmcnt bonds in the 
other bond fund a nd tuke out cash from that fu nd." 

Question 

May the township "use thc money in the present bond fund for the put·­
chase of this road equipment 7" 

Opinion 

The answer is "No." 

The lax levy to providc the funds for the paymen t of the principal and 
interest of the $41 ,000 i ~su c of bonds involved was made under M. S. A. 
475.261• Thnt statu te provided that t he governing body of any municipali ty 
issuing obligations of the kind he"e involved must, before the issuance 
t hereof, " levy for each y N1I", unt il the princ ipal and interes t are paid in fu ll , 
a dil'ect annua l ta x in nn nmount not les!'; tha n five pc ,' cent in exccss of the 
sum required to pay the p" incipa l and interes t t hereof, when a nd a fi such 
principa l und interes t mntur e." That s tatu te fur ther provided for t he certi­
fication of such levy by t he recording officer of the municipality involved to 
the auditor of the county in which the munic ipality was located. The s tatute 
then specifica lly provided : 

" ••• The amount of fund s so certified shun be se t as ide by the 
governing body nnd used for 110 other purpose than for the payment of 
t he principal and illterest of such obligation." 

Thc purchasers of the obligations issued by the township in 1946 have a 
right to rely upon full compliance of th is specific requirement of the law 
on the part of the officials of the issuing municipality. 

LOWELL J . GRADY, 
Assistant Attorney General. 

Attorney for Town of Can non Falls . 
March 2, 1951. 

ISee compa rable provis ion in exist in8" s tatute, M. S. HI49, Section 476.61. 

43-B-4 
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97 
Bond issue-Vi llage ha ll-(1) \Vhere a uthorized bonds for addition to and 

betterment of "illage hall , counci l could not construct new building on 
separate s ite without approva l of electorate. (2) If question is s ub­
mitted ask ing for ~LJ)I)rO\'al of erecting new building in lieu of addit ion 
to present hall and snme is defeated, council may s till IltOCecd wit h pre­
vious a uthorization. 

Facts 

The Village of Richfi eld now has a building know n liS the village ha ll , 
used for administrative offices , and attached to the building anel formin g a 
wing on the rmu of the build ing' is a g~lrage lI sed fOl' stol'age of village 
equipment. 

Additional adminis tnttivc ofticcs ur e needed. In Aug ust , J951, prelimi­
nary plans were )ll'CIHltcd which provided (01' add inA' another story to t he 
garage portion und for some changes in the exis ting office arrangement . At 
a village election held in September, 19St, the voters affirmatively approved 
the following question : 

"Shall the Village of Richfie ld borrow money and issue the negoti· 
able coupon bonds of the Village in the amount of not to exceed 
$50,000.00 for the purpose of providing money for the addition to and 
betterment of the village hall of t his village?" 

Prior to the election, village officials issued public s tatements and spoke 
at public meetings ex plaining the proposal to be voted upon in terms of 
adding the new story to the existing structure. Bids were rece ived. No 
action was taken in )'cspec t to awarding the contracts . The bonds have been 
sold and delivered. The ques tion now arises as to whether the village might 
build a new structure morc economicnlly than a second story 011 t he gamge 
portion of the ex isting s tructure, und the council is further considering t he 
advisability of building an entire ly new wing attnched to the present vii. 
lag. ha ll. 

Questions 

"1. In view of the form of the ques tion voted upon and the fore­
going facts, could the village council usc the proceeds from the sale of 
bonds for the building and equipping of an entirely new structure sepa· 
rate from the prelient village hall without first holding an election and 
obtaining a vote of authorization pursuant to M. S. A. 475.65? 

"2, Similarly, could the village council use the bond pl'oceeds to 
build an entirely new wing on the present village hall without first hold· 
ing an election and getting voter approval '! 

"3. If the answel' to either of the foregoing questions is in the 
negative, and if an election were held, but t he authol'ity not granted by 
the electorate, could the village council then expend such pl'oceeds for 
addition to the present structure in the manner orig inally proposed ?" 
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Opinion 

Question 1 is answered in the negative. The voters authorized an addi ­
tion to and betterment of the present village hall. The granting of that 
authority would not authorize the building of an entirely new and separate 
structure on a differ ent site. 

Question 2. This question is answered in the affirmative. The add ing 
of a new wing, as proposed, would constitute an add ition to the present vil­
lage halI and fall within the authorization which the voters have granted. 

Question 3. We believe t he problem raised by this question can be met 
by properly forming the question that would be submitted to the voters in 
the event another election is held. In view of our answers to questions 1 
and 2, the additional election would be necessary only if the council desires 
to proceed with the erection of the new and separate structure. In such 
event, we would suggest that the question submitted to the voters be stated 
in the following form: 

"ShaH the village council of Richfield be authorized to use the pro­
ceeds of $50,000 received from the issuance of bonds authorized at the 
village election on .... September, 1951, for the purpose of constructing 
a new structure in the same vicinity as the present village hall, in lieu 
of using the same for the purpose of providing an add it ion to and bet­
terment of the village hall, which purpose was authorized at the election 
held September .... , 1951 1" 

We believe that, if there is submitted to the voters a question in this 
general form, then the voters will be asked whether or not the council will 
be permitted to build the structure in lieu of the orig inal purpose, and that 
if a negative vote is cast the council would still have t he authority to pro­
ceed under the original authorization. 
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Richfield Village Attorney. 
January 7, 1952. 

DONALD C. ROGERS, 
Assistant Attorney General. 

44-B-2 

Certificates of indebtedness-Jails-Construction-Sheritl' and jailer's resi­
dence-Certain counties to issue and sell certificates of indebtedness not 
exceeding $200,000 for t he purpose of constructing and equipping a 
county jail construed so as to not include apartment for personal use 
of jailer or sheriff- Laws 1951. Ch. 256. 

Facts 

Itasca County, pursuant to Laws 1951, Chapter 256. has issued and sold 
certificates of indebtedness in the sum of $200,000. The plans for the county 
jail to be financed by such certificates provide for a jailer's or sheriff's 
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apartment on the main floor. You make reference to M. S. 1949, Section 
641.01, which authorizes the county board to pl'ovide a residence for the 
sheriff. 

Question 

May the proceeds from the certificates of indebtedness be used for the 
cons truction of a county jail which includes a n apartment for the jailer or 
sheriff ? 

Opinion 

We shall assume that Laws 1051, C. 256, is applicable to your county, 
and that the certificates of indebtedness in the sum of $200,000 have been 
issued in accord with the provisions of this act, which in part read as fal. 
lows: 

"Section 1. Any county in this state having more than 90 full and 
fractional congress ional townships, and having an assessed valuation 
of mOrc than $12,000,000, and having less than 50,000 inhabitants, may 
issue and sell certificates of indebtedness for the purpose of cons truct­
ing and equipping a county jail. The amount of the certificates of in­
debtedness issued in any county shall not exceed $200,000. The certifi­
cates of indebtedness shall not be included in computing the net indebt­
edness of any county." 

Section 641.01 has been held to be a mere grant of power to the county 
board to provide a residence for the sheriff adjoining and connected with 
the jail, but imposing no mandatory duty to do so. Opinion of Attorney 
General dated July 8, 1925, File 390-A-17. The salary of the sheriff is axed 
by law. The reasonable value of t he rental of premises which may be fur­
nished by the county for the use of the sheriff is not a part of his salary. 
Opinion No. 213, 1942 Report, file 390-A-17. 

The legislature, by the enactment of Chapter 256, supra, has provided 
a special method of financing the cost of the construction and equipping of 
a county jail by issuing and selling cei"tificates of indebtedness which are 
not to be included in computing the net indebtedness of the county (Section 
1) . This act a lso provides that such certificates shall be payable solely out 
of the county building fund established under 1\1. S. Section 373.25 (Section 
2), and Section 4 of this act pl'ovides for an anHual tax levy sufficient to pay 
the pdncipal and the intel'est accru ing on such certificates in each year. 

In the event that the county should finance the cos t of the construction 
of a county jail, and a lso a r esidence for the use of the sheriff, adjoining 
and connecting with such jail, as authorized by Section 641,01, supra, and 
issue bonds to finance the cost thereoI, then the provisions of M. S. Chapter 
475, and amendatory acts, would control. 

It will be observed that the title to said Chapter 256 reads in part : 

"An Act relating to the construction and equipping of a county jail" 
and that same language appem"s in Section 1 of the act. Thus we find from 
the title and the body of the act that the use of the proceeds from the 
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sale of the certificates of indebtedness is I'cstl'icted to "the construction 
a nd equipping of a county ja il." No provis ion is made therein Huthorizing 
the use of tho proceeds of such certificutes fol' t he purpose of providing or 
financing an apartment in s uch county jail fo r t he per sonal convenience and 
accommodation of the jaile l' O t' members or his famil y. 

We have not been ndvised a s to the nature of the apartment to be in­
corporated in t he county jai l fo r t he use o[ the jailer or t he s heriff, which 
you state has been provided for ill the Pl"opobcd plans for the county ja il. 
If it is an apartment in t he accepted meaning and understanding of that 
te rm, it would be for t he pe l'sonal conven ience of either the ja iler or s heriff 
and members of their family, si milar to the residence of the sheriff, and in 
OU1' opinion would not be within the pu rview of said Chapte r 256. If the 
legislature had in tended to permi t the county to make pl'ovis ion in the 
county jail, in the act under considcrat ion, fo r an apartmcnt to be used 
for the personal convenience of t he officer in charge of t he county jail, a nd 
his family, it could have done so in plain language as it did in Section 641.01. 

We believe thut ulHJ e l' Chapter 256, supra, it would be permiss ible to 
provide the llecessor y room and fueili ties within the county ja il for the 
usc oC tha jailer 0 1' the sher iff to t ransact t he public bus iness of their r e­
spective offices, and s uch an arrangement would be incidental to the county 
jail. Such a room 01' f ucility would provide the means for safekeeping the 
records and t he files which are kept by the sheriff in the performance of 
his ofliciaI business . 

We have not found any a uthority which holds t hat a n apartment for 
the personal . usc of the person having charge of a county jail, and the 
members of his family, constitutes a part of the county ja il. 

The court in U. S. v. Greenwald, 64 F cci. 6-8, sa id, in substance, that a 
county jail is a place of iJ1C31'CCration [01' the punishment of minor offenses 
and the custody of t rans ient prisoners where the ignominy of confinement 
is devoid of t he characteri stics which an imprisonment in a penitentiary 
carries with it and which is regarded as a part of the punishment, which 
obviously does not character ize nor is it descriptive of an upal'tment or the 
residence of e ither a jailer or a s heriff. 

99 

Itasca County Attorney. 
August 22, 1951. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

127-B 

Claims-Com promise-Ditch contracts-County commissioners-Authorized 
to compromise claims aris ing out oC contracts for repairing county ditch. 
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Facts 

The county board duly advertised for bids for r epairing a county ditch. 
A contract was made with the lowest bidder, the amount of such contract 
being $12,91 3.00, which was premised upon n unit price, including 3,222 
trees at $2.00 for each tree, according to the specifications which in part 
provide: 

I'Bids will be r eceived on the basis of cubic yards of excavation, 
and unit price per tree or, equipment hour, or flat rate per station. The 
County Board to determine which f orm of bid t o accept. If let by the 
station, all expense of moving to and from t he job, building roads, a ll 
cleaning, grubbing, a nd a ll other incidental expense shall be included 
in the unit price per station bid. 

"The number of cubic ya rds shall be as shown in the Engineers' 
report unless the length is changed, in which case a proportionate in­
crease will be estimated. 

"Tree removal wil1 be pa id for on the basis of a four-inch tree, or 
larger, measured f our f eet above the ground. The total number of trees 
shown on the estimate shan be the fi nal number unless the length of 
the work is changed, when the increase will be added to the final esti­
mate." 

The r eport of the engineer in part provides : 

"The followin g is an estimate of the probable cost of repair : 

Estimated cu. yards of excavation-32,771 at 15c ........ ......... ... $ 
E stimated trees-3,222 at $1.50 ............ ...... ... ............................... . . 
Leveling spoil banks, estimnted-32,771 c. y. a t 10c ................. . 

4,915.65 
4,833.00 
3,277.10 

Total .......................................... ............................... .................. $13,025.75" 

During the performance of t he contract it was discovered that the engi­
neer had deter mined in ]947 by count t hat t here were 3,222 trees, and in 
1950 he made another coun t and found that t here were 5,604 trees. Due 
to an error in the s pecifications, adverti sement for bids , and the contract, 
the tree count of 1947 was used instead of t he t r ee count of 1950. You have 
s tated tha t II In making t he bid we understand that the contractor r eJied upon 
the 3,222 trees as being the 1950 count and that was the understanding of 
the contractor and the engineer when the contract was executed. The County 
Board would now like to compromise the dispute which has arisen by paying 
an additional s um of $1 ,500.00 to the contractor." 

Question 

May the county board compromise the dis pute which has arisen by the 
payment of an addi t iona l sum of $1,500.00 to the contractor? 

Opinion 

Vie shall assume that ull the requirement:; of law were observed when 
the contract for the repair of the county ditch was made and enter ed into 
by the county. We shall consider only the question as written. 
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The object and purpose of plans and specifications are stated in McQuil­
Hn Municipal Corpor ations, 3rd Edition, Section 37.68, as follows : 

liThe plans and speci fi cations are for the purpose of enabling bid­
der s (when the work is t o be let on compet itive bidding), to make int el­
ligen t bids, to insure competition by making t he requirements of the 
proposed impl'ovcmcnt defi nite and cel'tain, to prevent favori t ism and 
cor ruption in letting the work, a nd to g ive the owners of property who 
must pay for t he improvement notice that they may protest , if they 
desire to do so; accord ingly, t he plans a nd specifications must contain 
all the infor mation necessary to enable prospective bidders to prepare 
their bids, by setting forth with sufficient det ail the nature of the work 
t o be done, and of the material to be furnished." 

Upon the facts submitted it appears that the engineer made an er ror 
by using his 1947, ins tead of his 1950, tree count. This error , according to 
his figures, r esults in t he differ ence between 5,604 and 3,222, or 2,382 trees 
which, upon the unit price of $2.00, a mounts to $4 ,764.00. Obviously, the 
contractor in bidding used the tree count of 3,222, according to t he specifica­
tions which were erroneous. His bid was upon a unit pr ice of $2.00 per tree. 
The contract was made and entered into upon a unit p rice according to the 
eng ineer's estimate, ns above quoted. 

We nrc unable to g ive a defin ite meaning or interpretation to t hnt par t 
of the contract which r eads as follows : 

liThe total number of trees shown on the estimate shall be t he final 
number unless the leng t h of the work is changed, when t he incr ea se 
will be added to t he fi nal estimate." 

Does this mean that if the length of the ditch excavation is chnnged, or if 
the length of t he work requ ired for t ree r emoval is changed in excess of 
these uni ts, accord ing to t he specifications and t he bid, that such excess 
will be added to the fin al est imate? 'fhis language is susceptible of differ­
ent interpretation and constr uction, and consider ing t he contract in i ts en­
tirety, t oget her with the error made by the engineer as hereinbefore stated, 
the claim of t he contractor f or a dditional payment is a matter for the con­
sideration of the county board. The county board is the bus iness and man­
a g ing agent of the coun ty. Broad powers are g ran ted to the board to ad­
minist er the business of the county. M. S. 1949, Section 375 .1 8. The county 
board, in the exercise of good faith and honest judgment, may compromise 
a nd settle the claim of the contr actor for payment in excess of the amount 
as provided for in the contr act. See County of Mahnomen v. Klyver , 180 
Minn. 423, 230 N. W. 891 ; In re Appeal of County Attorney of Rice County. 
175 Minn. 298, 220 N. W. 946 ; Oakman v. City of Eveleth, 163 Minn. 100, 
203 N. W. 614. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Chippewa County Attorney_ 
August 20, 1951. 107-B-6 
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100 
Funds-Depositaries-For public money, qualification by bond or depositor's 

security. fiscal agents named to pay public obligations not a uthorized 
by law to perform duties by treasurer of state or governmental subdivi· 
sions. 

Facts 

"The various counties, cities, villages, boroughs, towns, and school 
districts of the State of Minnesota, from time to time, avail themselves 
of the services of a Fiscal Agent to handle the payments for them, of 
principal and interes t on their indebtedness as it becomes due. The 
common practice is for the counties or municipalities to make a depos it 
with the Fiscal Agent in advance of the maturity date of the indebted­
ness. Bonds and interest coupons presented to the Fiscal Agent by 
the holders are paid from the moneys so depos ited." 

Question 

"Does M. S. A. Section 118.01, or any other law require that public 
moneys, deposited with a Fiscal Agent for the purpose of meeting prin­
cipal and interes t of indebtedness as it matures, be secured by a deposi­
tory's corporate or surety bond or by collateral for the amount of such 
deposit as exceeds the insurance afforded by the Federal Deposit Insur­
ance Corporation 1" 

Opinion 

M. S. 1949, 118.10, exempts certain depositories of the state, counties, 
villages, towns, school dis tricts and cities from furnishing depository bonds 
for deposits in a sum less than the amount for which the depository is 
insured in respect to each deposit. This opinion applies only to the sum 
deposited in excess of such insurance. 

The treasurers of the state, counties, villages, towns, and school dis­
tricts are disbursing agents of the state and for such governmental sub­
divisions respectively. The statutes define their duties as such. M. S. A. 
7.01, 885.07, 412.141, 867.16, 126.28, and see laws and charters relating to 
cities. 

In each case where it is claimed that a fiscal agent has the powers of 
the treasurer of the state or any of the government subdivisions mentioned, 
the law s howing such authority mus t be consulted. I know of no such law. 
But where there is law giving authority to another to perfonn a treasurer's 
duties, the person or agency so authorized cannot lawfully become a deposi­
tory of public money, except upon qualifying by furnishing the depository 
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bond or security which the law requires for depos itories . M. S. 1949, 118.01, 
118.05. And as in Section 118.01 required. such depos itory must be in this 
state. 

CHARLES E. HOUSTON. 
Assistant Attorney General. 

Public Examiner. 
June 9, 1952. 140-F 

101 
F unds-Distribution-Fees-Trailer coach parks-The words "county-wide 

reJief within the county " as used in L. 1951 , C. 428, Seclion 4. subd. 2. 
relating to the dis tribution of the $1.50 monthly fee collected from each 
occupied trailer coach refers to county ol)crating under the county sys­
tem of poor relief. 

Facts 

HThe Village of Crystal has tendered to the county auditor the sum 
of $14.75 representing the amount allocated to the County of Hennepin 
under provis ions of Laws 1951, Ch. 428, Sec. 4, Subd. 2, coded a s M. S. 
1949, Ch. 327, Sec. 327.17, Subd. 2, which provides : 

'The monthly fee of $1.50 for each occupied trailer coach situ­
ated upon a licensed trailer coach park shall be paid by the licensee 
to the treasurer of the municipality, or county where there is no 
municipality, wherein such licensed trailer coach park is situated. 
Such monthly fee is hereby allocated and l'equil"Cd to be paid by 
the municipal treasurer as follows: 

'For each $1.50 monthly fee coJlected by the municipal trens­
m'er, seventy-five cents shall be paid to the' local public school dis­
trict or school districts attended by any children from said trailer 
coach park, and if said child ren attend more than one local public 
school district then said seventy-five cents shall be prorated between 
said districts in direct ratio to the number of chi ldren in attendance 
at each school district, and if there are no children attending any 
public school then said fee shan be paid to the school district 
wherein such licensed trailer coach park is located, fifty cents to 
be retained qy the municipality and twenty-five cents to be paid 
to the county treasurer if there is county wide relief within the 
county, otherwise the twenty-five ccnts will be retained by the 
municipality. If there is no municipality, both the ftfty cents and 
the twenty-five cents shall be retained by the county treasurer.' 

liThe county auditor ques tions the right of the County of Hennepin 
to accept this payment under the phraseology of the above law. The 
allocation to Hennepin Coun ty is based upon the premise that there is 
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county wide rclief in opcl'lltion within Henne pin County U::I provided by 
said Section 4, Subd. 2. While there is counly wide ,'clicf in operation 
within Henne pin County under t he town :-;ystCIll, the county a ::; a Jloliti­
Cit! subdivi s ion docs not Icvy, l'x pcnd or adm inis te l' any I)oor relief 
under the pOOl' laws a s di stin~ui s hcd from niel 0 1' relicf adminis tered by 
the Hennepin County Welfare Board under the provisions of [M. S. 
1949. C. 393] "elating to welfare boards." 

]n connection with the fOl'egoing, you ask the fol1awing 

Question 

Do the words "county-wide relief within the county," a s used in the 
second paragraph of L. 1951 , C. 428, Section 4, Subd . 2, refer to counties 
opcrnting under the county sys tem of admin istering poor re1ief OJ' do they 
also refer to counties in which some system of county-\..ude r elief is in oper­
ntion under which relief may bc granted throughout the county irrcs pect ive 
of the political subd ivi s ions which grunt such relicf ? 

Opinion 

There ex is t s in every county of l\'linnesota some systcm for adminis tc l'­
ing pOOl' relief on u county-wide bas is. M. S. 1949, Section 261.06 rcnds in 
purt as Collows: 

"The s ystem of caring for the poor in counties in which they are 
chargeable upon the county s hall be known us the county sys tem. That 
system in which they are churgeable upon the towns, cities, and villages 
the reof shan be known a s the town system . • • • " 

The county sys tem of administering poor reli ef is desc ribed in M. S. 1949, 
C. 262; the town system for adminis tering pOO l' relief is desc ribed in M. S. 
1949, C. 263. 

By L. 1951 , C. 428, Section 4, there is imposed upon ea ch occupied 
trailcr coach covered by the act a monthly fee of $1.50 pel' month to be di s ­
tributed in conformity with the second paragraph of ~ubd. 2 of sa id Section 4. 
A s applicable to the Village of Crystal, the village treaSl.lrer di s tributes 
the $1 .50 collected a s fol1ow s : 

(u) Seventy-five cents is paid to the loca l school dis trict or school di s­
tricts attended by nny children from the trailer coach park, and if the chil­
dren attend more than one local IlUblic school district , the seventy-five cents 
is prorated between the dis tricts in direct ratio to the number of children 
in attendance in each school dis trict. 

(b) If there m'e no chi ldren attending any public school, the seventy­
fiv e cents is paid to the school district wherein the licensed trailer coach 
park is located. 

(c) Fifty cents is r etained by the village. 

(d) If there is "county-wide r elief within the county," twenty-five 
cents is paid to the cou nty trensul'cl', othcl'\visc the twenty-five cents i~ al so 
I'f'tnined by the village . 



194 MUNICIPALITIES 

By t.he stutl/tor y provis ion under cOIli'idc l'ation, the legis lature intended 
that under :-;omc c in:ulll s tancC8 the municipality would receive t he seventy­
five ccnt:-; provided for under (e) and (d) nhovc and under other circum­
stances. the county would rece ive the twenty-five cents provided for under 
(d). If the wonls "county-w ide n'li e f within the county" were construed to 
apply to a cOllnty operating under the town s ystem of pOOl' relief as well 
as to a county operating under the county system of pOOl' relief, a county 
would never receive the twenty-five cents rcfclTcd to in (d) where "a trailer 
coach park was located in a municipality. We do not believe that was t he 
intention of the legislature. See M. S. ]949, Section 645.16. 

It is therefore our opinion that the words "county-wide r elief within 
the county" were used in the s tatutory provision under cons ideration as re­
f erring to a county operating under the county system of poor relief. 
Hennepin County not being such a coun ty, it is our opinion thut the twenty­
five cents referred fo in (d) above should be retained by the Village of 
Crys tal and not paid to H ennepin County. We concur in your interpretation 
of t he law as set [OI·th in your lette r of Apri l 14, 1952. 

Hennepin County Attorney. 
April 16, 1952. 

102 

JOSEPH J. BRIGHT, 
Assistant Attorney Generul. 

238-i 

Funds - Expenditure - Nfl authority to e:q)end l1Ublic fund s for Ch r is tmas 
street decorntions- M. S. 1949, Section s 465.56, 465.57. 

Facts 

"A group of the business men of Alexandria ure propaganding the 
Council and propos ing that the City take over the ex pense of the Chris t­
mas decorntions of the str eet during the Christmas season, which is 
from approximately r ight after Thanksgiving until through Chris tmas. 
The cost ther·eof would be in the neighborhood of between $400 and $500. 
Heretofore, the Board of Public Works, our utility commission, has a s­
sisted in the hanging of thcm because of the ir having the extension 
ladders ; and of course, thc City has furn ished t he current for t he col­
ored lights. Now they want the City to take over the entire project 
of the s treet decorations whereby the City will purchase the streamers 
of colored lights and that the entire cost of t he same be borne by the 
City. 

flWe, of course , are operating under a H ome Rule Charter. There 
is nothing- unde r the Charter that would authorize that, save and except 
the genera l Ill'ovis ion of providing propel' and adequate lighting for the 
streets." 
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Question 

May "the City of Alexandria under any prOVIS ion of the City Charler 
or provision of the State Law assume out of t he gencral fund the ex pense 
of the Christmas decorations during the holiday season"? 

Opinion 

Cities operating under home rule charters huve s uch powers only a s 
arc eXJlressly conferred either by statute 01' by charter provis ion or arc 
necessarily implied in those which are expr ess ly conferred. They have no 
inherent power. 4 Dunn . Minn. Dig., Section 6684 and cases there cited. 

The City Council of the City of Alexandria has no legal authority to 
expend public funds for the purposes here involved unless such authority is 
conferred either by the charter or by an act of the legislature. 

The question here involved hi one of corporate po wei'. Two r easons s ug· 
gesi themselves to me why a negative answer t o your specific inquiry is 
compelled: 

1. It is e lementary that public funds cun only be expended fOI' Jluhlic 
purposes. Cas tner v. City of Minneapolis. 92 Minn. 84 , 9!1 N. W. 361. If 
t he primary object of the appropriation of public fund s is to promote some 
private end, the expenditure is illegal, although it may incidentally serve 
some public purpose also . Burns \'. Ess1ing, 156 Minn. 171, 194 N. W. 404. 
If the principal object of the project proposed to be financed by public fUllds 
is a commercial one, designed to promote the trade lind bus iness interes ts 
of the municipality, and the benefit to the inhabitants is merely indirect and 
incidental, then the proposed expenditure is illegal. See Manning v. City of 
Devils Lake, 13 N . D. 47, 99 N. W, 51,65 L. R. A. 187, J 12 Am . St. Rep, 652, 

2. Assuming, without indicating, t hat t he project here conside l'ed in­
volves municipal advertising and, a s such, constitutes a public purpose fOl' 

which t he taxing powe r may be exercised, yet the City Counci l of the City 
of Alexandria is without authority to expend public funds for that public 
pUl'pose unless the authority so to do is granted, either expressly 01' by 
necessary implication, by a s tatutory enactment or by a provis ion of its 
home l'ule charter See McQuillin , Municipal Corporations (3d Ed .>, Vol. 
16, Section 44.40. We concur in your v iew that the general provision of 
the city charter authorizing the counci l to provide for lighting the city is 
not sufficient charter authority for the expend iture of public fund s f OI' the 
purposes here considered . We have not been ab le to find, nor have we been 
cited t o, any provision in the charter of the City of Alexandria which would 
furnish the necessa r y authority for the ex penditure of the public funds f OI' 

the purposes here involved. Nor have we found or been cited to any :-;tntute 
of the s tate which authori zes t he expenditure of puhlic fUllds fol' tlw tY IJt' 
o f muniCipal advertis ing thai il'l involved in yUlIl' quc:-; tioll . 

M. S. 465.56 authorizes the g'ovel'l1 ing body of ally city of the fourth 
class annually to levy a tux within t he lim its t herein spec ified "for the 
purpose of advertising the · • • ciiy and its resoul'ces and advantuges," 
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However, the authority conferred by 465.56 may be exercised only after 
authority so to do has been granted by the electors of the city voting on 
the question as provided in 465.57. We gather from the tenor of your in­
quiry that the electors of the City of Alexandria have not. authorized the 
governing body of the city to levy the tax prescribed by 465.56. 

Accordingly, we concur in your conclusion and answer your specific 
question in the negative. Sec al so McQuillin, Municipal Corporations (3d 
Ed .), Vol. 15, Section 39.21, IIp. 54-Sft 

Alcx andl"iu City Attorney. 
December 11, 1051. 

103 

LOWELL J . GRADY. 
Al'5sbstunt Attorlley Genel'al. 

Funds - Inves tment - T ran8rcr - Funds cOIrnt'd by ulll'rnliun of municipal 
hus vit.al may be transrened to gen£'rul fund- M. ~. 412.221, s ubd. 16; 
'"2.241; 471.56; 475.G6. 

FadM 

"The Villa~c of Made lia opera tes und ul' the General Village Law 
and owns the Madclia Hospi tal. A specia l Hos pitul Board has been 
appointed to operate the hospital in accol'dance with an Onlinunce 
udopted by the Village, and with all power s authorized by statute for a 
Hospitul Board. The hospital account now has a large rese rve, and it 
i s des il'cd to invcst $10,000.00 in bank C.D.'s." 

Questions 

"I. May the Village Council invest this resel've in a C.D. at the 
local bunk with a matul'ity of twelve months '! 

"2. May the Hospitui Board or the Village Council place u resll·ic· 
lion upon this investme nt to Jll'ovidc that t he money must be used by 
the Village of MudeJia for hospitnl pUl'poses only ? 

"3, May, the reserve in the hos pital nccounl be tJ'ans fcl'l'ed by the 
Village Counc il to the Genernl Fund of the Village nnd used for general 
village purposes? 

" ,1. If tht' :lIl:;wel' Lo the (lrcl:edilt g' q lH:hlinll is that such a tnlll s fel' 
Illay he Illude , may the Village Counci l :lgl'('(' with th e- Ho:-. pital Boal'd 
that thi ~ money will be I'cplaced ill the Ho:·qlital fund or the Villa gf' 
togethe l' with an amount t ha t would repr esent illtCl'cs t on the money 
that was tl'unsferred to the Village Account '!" 
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Opinion 

We cons ider gencndly ~tpplicable to a ll of yOUl" ques tions t he following 
quoted portions of t he villug e code : 

M. S. 412.221, s ubd. 16, so far as it pertains to yo ur Quest ion, provides 
as foll ows : 

"The village council shall have power to provide hospitals. The 
cou ncil of any village oper a ting a Illunicipal hos pitl1l may by ordinance 
establi s h a ho!-; pitni board w ith such powe !"s nncl duti cH of hO~ Jlitul 

management and ol)Cralion as the council confers upon it; • • • " 

M. S. 412.24 1, dealing with the con trol of the village council over the 
fina ncia l a ffa irs of the village, provides : 

"The council shull have full Huthol'ity over the financia l a ffairs of 
the village, und s hall provide for the co ll e<:tion of u~1 I'evenue!; and 
other assets, t he a ud iting a nd settlement of accounts , unci the safe· 
keeping and disburse ment of public moneys." 

I fail to find any provis ion in the village code specificu lly providing for 
the investment of village fund s not presently needed fOI' vi ll agc purpose!'. 
However, M. S. 47 1.56 provides , so fa r as here material: 

"Any municipal funds, not presently needed for othe r purposes , 
may be inves ted in any obligations in which s inking funds a rc now 
authori zed to be inves ted purs uant to Sect ion 475.30, including appre· 
ciation bonds issued by t he United Shltes of America 0 11 a d iscount 
bus is. 

"The term 'municipal fund s' as used herein shall include a ll gen. 
e nll, s pecia l, pe rmanent, t ru st, Hnd other fund s, r egardless of source 
or purpose, he ld o r adminis ter ed by any county , city. village 0 1' hOl'ollgh, 
01' by allY offi cer 0 1' agency thereof, in the State of Mi nnesotu," 

Section 475,30 has beell I'enumhe red a s Section 475.6(i. It is nmended hy 
L. 195 1, C. 422, Section 7. M. S. 475.(j{j , a s s o amcnded, pl'ovidcs that a ny 
sUI'plus in any sinkillg fund Illay be invested, unde l' t he direction of the 
governing body, in any genel'ul obligntion of t he U ni ted St.nte~, the SLate 
of Minnesotu, or n ll y of its municipalities. 

While Section 471.56 is suppleme ntal to uny other sta tutor y JlI'OVI ~ I OI1 
r elating to t he investment of municipal fund s, I fail to find .my othe l' s latu· 
tor y provis ion which authorizes the investment of s urplus village fund s in 
the mallller e mbruced within your questio n, Accordingly, youI' firs t ques · 
t ion is a nswered in the negative. 

If the s urplus is inves ted pUl'suant to Section 47 1.56 <lnd t he village 
later sell s the oblfgations purchased pursuant the reto, the " money received 
from such sale, and the in tel'cs t and profits or loss on such inves tment shall 
be credited or charged, as the case may be, to the fund hom which the 
investment was made." See 471.56, That renders furth er llil swe l' to your 
second question unnecessary. 
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YOli l' th il'd question i ~ answered ill the aflil'lllutivc. 

YOUI' fou l'th question is a nswered in the nc~ativc, The funds involved 
.u e village funds . I know of no author ity on the purt of the village council 
to agree that the vil lage will pHy interest for the usc of fund s of the village. 

Madelia Village AUOl'ney. 
I"c lH"uury (;, 19G2 . 

104 

LOWELL J. GRADY, 
Assistant Attorney General. 

476-A-15 
1001-H 

Funds-Legal services-Based upon sta ted facts. town board a uthori zed to 
pay for' legal sen' ices incurred by lown board members s ued for a lleged 
trespass in widening of township road-Payment may be made from 
general f und of lown-City of Moorhead v. T. L. Murphy. 94 Minn . 123, 
J02 N. W. 219; State ex reI. Feis t v. J esse Foot. et al. 151 Minn. 130, 
J32, 1 ~3, 186 N. W. 230. McQ. Mun. Corp., 3d cd. Section 12.137, p. 488 
(Hotchkiss v. Plunkett. 60 Conn , 230, 233-234, 22 Atl. 535,) 

Facts 

"Two members of the TaWil BOHrll , includin g- the Town Chairman, 
WC)'C individually :'1 ued for alleged trespass in thc widening of a Town­
s hip road, Thef.\e two men retained counsel, Hlld the act ion was s ucces~­

flill y di ~ posed of without cost other t han the employment of a sur­
veyo)' Hnd nn attorney. The Township desi r es to pay the attorney's fees 
inclll'red by it f.\ membcr f.\ if it may legall y cl o :'10 as the litigation ~II'ose 

l1ut of offic ial act~ by the Board members." 

Quest ion 

" Would it be leg-ul fol' the Township to pay the uttorlley's fees in­
cUlTed by these men in the defense of t he action. and if so. what fund i' 
s hould said fees be paid from '! " 

Opinion 

Bused upon the facts you s ubmit, it is our op inion that it would be 
legal f or the towns hip to puy the r eferred t o fees. 

The Minnesota courts have held that absent a prohibitive prOVISIOn a 
Illunicipulity may pay expenses of thi s nature. City of Moorhead v. T. L. 
Murphy, 94 Minn, 123, 102 N . W. 219j State ex reI. Feist v. Jesse ..... oot. et ai, 
151 Minn . 130, 132, 133, 186 N. W. 230. 
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Each case must be determined upon its individual facts . The general 
rule is stated in McQuillin's Mun. Corp., 3d ed, Sect ion 12.137, at p. 488, 
which rule is cited from Hotchkiss v. Plunkett , GO Conn. 230, 233-234, 22 
Atl. 535. 

II ••• It has been said that in order Lo justify the expenditure 
of money by a municipal corporation in the indemnity of one or any 
of its officers for a loss incurred in the discharge of their official duty. 
three things must appear. First, t he officer must have been acting in a 
matter in which the corporation had an interest. Second, he mu st 
have been acting in di scharge of a duty imposed or authori.zed by law. 

And third, he must have acted in good faith .••• " 

It is our opinion that the fact s ituation you refer to fall s within the 
r equirements of the stated rule. 

It is our further opinion that thi s expenditu re may be propcrly paid 
from the general funds of the town. 

DONALD C. ROGERS, 
Assistant Attorney General. 

Attol'ney for Town BOH rd of Watertown Township. 
AI)riI 30, 1951. 442-A-l 

105 
Funds-Mayor's contingent-l~xpenditures-Not s ubject to limitations con· 

tained in Sections 84 and 11 8 of said act, and may be used for the pur­
poses authorized by Sections 66 and 149 thereof. which las t mentioned 
sections are cumulative and not repugnant nor restrictive-Luws t S!)!), 
Ch. 8. 

Facts 

Cloquet is a city of the f ourth chlss organized undel' Laws 18l,5. C. 8. 
Sections 66 and 149 thereof relale to t he mayol"s conling-cnt fund und pro­
vide the purposes for which expenditures may be made from s uch fund. I t 
appeul's that expenditurcs huve been mude from such contingent fund to 
r e imburse expenses incuned in trave ling- to places outs ide of the city and 
within the state upon officia l business and matters concerning the bus iness 
of the city. 

Questions 

1. May the mayor's continj!ent fund be ll sed foJ' purposes othel' than 
those s pecifieully authol'ized by Laws J895, C. 8, Section 661 

2. Are disbursements from the mayor's cont ingent fund s ubject to the 
limitations contilined in Sections 84 and 118 of said act? 
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O pinion 

1. You have re ferred to a ttorney gene ral 's opinions da ted Octobe r {, 
unci October 11 , 1933, File 61d , cons ll'uinJ,t the ~ection s of Laws 1895, C. 8 
now unde l' consideration. You ha ve indica ted your concurrence wi th the 
conclusions expressed in the opinions a bove r eferred t o. 

We have exa mined the conclus ions staled in said attor ney general's 
opinions a nd we a re in uccord \Vi ttr the conclus ions t her e in sta led. 

We believe thHt expenditures may be made hom the mayo r 's contingcnt 
fund for such public pu rposes as t he muyor "may deem necessa ry in ca~c 

of emergency to secure informatio n a nd evidence of c rime and arres t con­
vict s and to relieve di st ress in the event of public calamity in thi s s tate ," 
as expressly provided for by Section 6(-) of said act . In addi t ion to the 
ex penditures au thori zed by said section the mayor 's cont ingent fund may 
be used for t he pur pose of advancing the in te rests of t he city when the 
same is for a public purpose, subject, howeve r, t o the restrict ions a nd limi­
tations conta ined in Section 149 of sa id act. 

It is our opinion that sa id Sect ions 611 and 14!) s hould be construcd a~ 
cumulative a nd not us being r epug nan t nor r es trictive to each othe r . 

E xpend itures fro m said mayor'~ eonting tmt fund must be for a publi c: 
purpose and within the amoun t of money' a ppropriated and ava ilable t he re­
for . As bearing thereon, sec Mitchell v. City of S t. Paul. J14 Minn. 14l, 
130 N. w. 66. 

2. In our opi nion expend itur es from t he Ilulyor 's contingent f und as 
authori zed by a nd s ubject to the limitations contained in sa id Sect ions 66 
Hnd 149 are not s ubject to the lim itations contained in Sect ions 84 a nd 11 8 
of s aid act. Whethe r 0 1' not a partieu!a .' item of expense comes within the 
permiss ible ex penditures au t horized by sa id Sections 66 and 14!) is a factual 
ques tion, a nd it has been t he cons istent policy of t hi s office not. to pas::. 
UI}on a question of fact. 

Cloque t. City A t.lU l' li cy. 
March 13, UJ52. 
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VICTOR J . MICHAELSON, 
S pecial Ass is tan t Attorney Genc rul. 

GJ-I) 

Purchases-Conditional lia lers contract- Motor ))atrol- In the abs ence of s tat­
ute a count}' is wi thou t. authority to ))urchase a motor pa trol unde r a 
conditiona l sa les contract pro\' iding that titl e is rese rved in the vendor 
until the full purchase price .and the cost or collecting the same hnve 
been paid. 
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Facts 

" A county having a population unde r 50,000, in need of a motor 
put1'ol, called for bids. The advcrtisement f or b ids published by t he 
county s tated t hat the county should be a llowed to pay f or the equip­
ment in three equa l annual instalments , and t hat the county would pay 
interest on the deferred insta lments, but that the rate of interest 
would be a factor in the bidding. 

14The lowes t bidder was selected, and the county entered into a 
contract with the vendor which permitted payment of t he purchase 
price in instalments as proposed. This contract contained the f ollowing 
clause : 

'That the t itle t hereto shall not pass from it (vendor presumed ) 
to any other person, firm, or corporation until the full purchalSc 
price, according to thc terms set forth on the reverse s ide hercof, 
and cost of collection, if any, has been paid to it'." 

Ques tions 

U( 1) Assuming this county had not sufficient money on hand in 
t he fund from which t he purchase could be made, or from taxes a lready 
levied and in t he process of collection, to pay the purchase price in 
fu JI, could the county, in you r opinion, hnve legally entered into a con­
t ract under the tel'ms described 1 

"(2) If t he county did have sufficient money on hand or there 
would be sufficient money available from taxes already levied and in 
the process of co llection, would your a nswer be the same 1" 

Opinion 

In the absence of stututOl'Y authority therefor, t his office has held that 
a cou nty may not enter into a conditional sale or other instalment contract 
for the purchase of road machiner y to be used in carrying on its govern­
menta l functions . See opinion No. 237, 1934 report. 

M. S. 1949, Section 412.221, subd. 2, ~ .. uthorizes a village to purchase 
property through a conditional sales contract but we arc unaware of any 
s imilar s tatutory provision relating to a county. 

Municipalities have the power to purchase equipment and to finan ce it 
by revenue derived from its usc. In the case of Willia ms v. Vil1age of Ken­
yon, 187 Minn. 161, 244 N. W . 558, the court upheld the conditional sales 
contract entered into by a village for the purpose of purchasing an electric 
light and power plant. However, it was there pointed out that t he pur­
chase of t he equipment by the village was made by it in its proprietary 
capacity and all of the instuhnents of the purchase price were to be paid 
out of the net profits r esulting in lhe operation of the plant and t hat the 
contract did not obligate the village to pay any par t or the purchase price 
out of the money raised by taxation. See also Hendricks v. Ci ty of Minne­
apolis, 207 Minn. 151, 290 N. W. 428. 
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The purchase of a motor patrol docs not, in our oplOlOn, come within 
the purview of the foregoing cases. It is the general rule that a county 
in purchasing personal property mus t secure title . Under the provisions of 
the contract set forth in you r letter, the county may never acqu ire ti tle to 
the m otor patrol. In the absence of some express provis ion authorizing the 
county to purchase proper ty in the ma nner indica ted in your letter, we arc 
of the opin ion that the county has no such authority 

Your first question is therefore answCI"cd in t he negative. Our answer 
thereto would be no different u nder the f acts sct forth in your second ques­
tion. 

Public E xamiucr. 
July 28, 1952. 
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J OSEPH J . BRIGHT, 
AS!:i is tnnt Attorney Gene ral. 

' Varran ts - Issuin g - Claims - Coun ty hOS )lita ls - County a udit.ur has no 
a uthority to issue warrants of county in )18yment of claims incur red by 
hospital board a ppointed under Section 376.06 wi t hout the approval of 
s uch cla ims by the Board of County Commiss ioners. 

Facts 

uThe Cou nty of .Meeker is in the pl'ocess of constructing a County 
Hospi ta l and under Section 376.06 have appointed a board of fi ve mem­
bers to operate t he same. I t is the desire of t he County Board to g ive 
as much power as possible under t he statute to the Hospital Board so 
appoin ted. I t is proposed that the Hospita l Board be empowered to pur­
chase and contract f or nIl supplies , equipment, etc., at a cost of less 
t han $1,000.00 and a ll items in excess of $1,000.00 to be purchased by 
the County Board after adverti s ing f or bids a s provided by law. I t is 
proposed that the Hospita l Board pass on a nd approve a ll bi lls under 
the $1,000.00 limitntion and that an abstract of a ll bi ll s so a1lowed be 
presented to t he County Board for fi ling wit h the County A uditor and 
t hat t hereupon the said bills be paid by warrant of the County Auditor 
without approval of the County Board . It is contemplated that a monthly 
operating s tatement of the hos pital will be furn ished to the County 
Board." 

Comm ent 

" In the way of information it is cons idered impract ical by both thc 
Coun ty Board and Hospitul Board that sa id bills under $1,000.00 be 
made subject to approval by the County Board." 
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Question 

UMay the County Auditol' i S~ lIe his warrants f or the above purposes 
without the uPJlI'ovul of said bills or accounts by the Board of County 
Commissioners ?" 

Opinion 

The question is answered in the negative. 

M. S. A. 384.13, in its parts here pCl'lincllt, provides : 

fiNo cla ims agains t the county shall be paid otherwise than upo n 
allowance of the county board, upon t he WalTUllt of the chairman thereof, 
attested by the county auditor, except [1] in those cases in which the 
precise amount is fixed by law, 0 1' [2] is authorized to be fixed by some 
other person, office l', 01' tribunal, in which cases the same shall be paid 
upon the WUl'l'unt of the auditor, upon the proper certificnte of the 
person, officer, or tribunal allowing the same." 

This s tatute prescribes cases of two categories in which claims aguinst 
the county may be paid by the auditor without allowance by the county 
board. These s tututory categories a re indicated by the numerals in bracket ') 
in the statute above quoted. 

Unless the claims against the county involved in your inquil'y fall 
with in one of the two categories above indicated, the claims agains t the 
county incuned by the hospital board cannot be paid except upon allowance 
thereof by the county board. 

The mere s tatement of category [1 J demonstl'ates its inapplicability to 
the factual situation here cons idered. 

The question then remains whether the cla ims against the county in­
volved within your inquiry fall within the lim its of category [2] . I think they 
do not. 

M. S. J949, Section 376.06, as amended by L. 195J, C. 32G, authol'izes the 
county board of nlly county having erected buildings fOI' hospital purposes, 
as provided by titatute, to operate the same as a county hospital and to pro­
vide for t he management and opcration thereof. The statute cited, in its 
pertinent parts , provides : 

.... . if the [countyJ board shall determine that it is in the in­
terest of the public so to do, it may appoint a hospita l bouJ'd of not less 
than three, nol' more th~lI1 nine members, who shall serve without com­
pensation, and who shall be resident freeholders of the county wherein 
such hospital is located, and may, subject to its supervision, commit the 
care, management, and opcration of such hospital to such hospital 
board so crenteci, and may provide fo r the organization of such hospita l 
board, its duties and the duties of the members thereof, and such f ur­
ther regulation in reference thereto and to the management, opel'ation, 
and control of such hospital as may be pl'oper, necessary, or desirable, 
01' it may lease and let unto a responsible hospital association such hos­
pital g round s. and buildings upon such terms as it may deem advisable." 
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Undel' the s tatute cited, what th_c county board muy, subject to its supel'­
vision, commit to the hos)lihll boul'd is the "ca re, manugement, and operatiun 
of s uch hospita l." In making tha t commitment to lhe hospitnl board, the 
county boanl may by proper regulation provide for " the management, oper­
ation, and control of such hos pital as may be prope l', nccessm'y. 01' desil'able." 
While the s tatute cited is broad in res pect of its subject matter, it does not, 
e ither expressly 01' impliedly. authorize that claims against the county aris­
ing from t he openl t ioll oC the hospital may be fixed by the hospitn l board 
within t he meaning of cutegory [2] of 384.13, SlipI'll, nor is there anything 
in M. S. A. 376.06 which authorizes the board of county commissioners to 
delegate to a hos pi tal board created under Section 376.06 the statutory duty 
of the county board to pass upon cla ims aga inst the county under Section 
384.13. 

M. S. A. 376.31 is a stntute dea li ng with county sanatoria. Among other 
things, that statute provides that all moneys collected or r eceived for sana­
torium purposes "s hall be paid out in a manner provided by law for other 
county expenses by the prOI)cr oflice rs of the county or counties upon the 
properly authenticated vouchers of the county sanatorium commission, signed 
by t he prcsident and the sccretary thereof." The authoJ'ity conferred by the 
s tatute last citcd is of the type within the authority of category [2] of 
Section 384. 13. If t he legis la ture had intended that a county hospital board 
created under Section 376.06 s hould have the authori ty to di sburse county 
funds without the a llowance by t he county board of the claims t hercby puid, 
it could eas ily have so pl'ovided as it did in Section 376.a I. 

Sec also opinion of lhe Attorney Genel'al dated August 24, 1949 (100Jh), 
a copy of which is herewith enclosed. 

]f the county auditor is to be fluthori zed to issue county warrants for 
the purpOSeS stated in you r inqu iry without the approval of the claims 
against the county by the bonrd of county commissioners, that HuthoJ'ity 
must he conferred by the legis lnturc. 

Meckel' County Altorney. 
Ju ly 25, 1951. 
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LOWE LL J. GRADY , 
Assistnnt Attorney Geller-tt l. 

IOOI-R 

Warra'nts - Issuing - In anticipation of tax collections - Construction of 
M. S. 1949, Sections 471.69 and 365.43. (Opinions heretof ore rendered 
inconsistent he l'cwith HI'C hereby superseded. 
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Question 

Opinion requested on the issuing of orders or warrants by subdivisions 
of government in anticipation of the collection of taxes and specifically in­
formation a s to whether it is necessary to have a different ruling for coun­
ties than for towns and other municipalities with respect to the issuing of 
Htax anticipation instruments." 

Opinion 

It is assumed by the writer that by your use of the express ion "tax 
anticipation instruments" in the ques tion you have submitted YOli refer to 
so-called tax anticipation WalTHnts or orders which arc issued by towns, 
villages, school districts, and counties in anticipation of collection of taxes 
with which to pay such order s and not to certificates of indebtedness in 
anticipation of the collec tion of taxes a s provided in such sections a s Section 
368.05, Section 412.261, or Section 412.471. 

It is clear that our statutes contemplate the issuance of orders 0 1' WUI'­

rants by a town, vil1age, school dis tric t, or county in anticipation of the 
collection of taxes . In the case of towns, Section 367.19 provides that, if 
no m oney is on hand for the payment oJ an order when pl'esented to the 
town treasurer , it is to be J'cgis tcl'cd by him and paid in the order of regis­
trution, with inte rest ther eon at the rate of not to exceed five per cent 
per annum from the date when presented . Money ex pended for village pur­
poses is. disbursed by an order drawn by the mayor and clerk on the village 
treasurer, Such order s s hall likewise be paid in the onter of their presenta­
tion to t he viBage treasurer , II not then paid f or wunt of fund s, they shall, 
as provided in Section 412,271, bear interest from the date of presentation 
at the rate of five per cent or such lower rate a s is fix ed by the council 
prior to their issuance. County wal'1'ants or orders, s igned by the chairman 
of the county board and uttestcd by the county auditor, a re drawn upon 
the county treasurer, If fund s are not available to pay such warrants or 
orders , they shall , pursuant to Section 385.31, be numbered and r egistered 
in the order of presentation and be entitled t9 payment in like order, with 
interest at not to exceed the rate of four per cent pe r annum from the 
date of presentment. 

Reference is made t o the above cited s tatutory provis ions for the pur­
pose of di sclos ing that ordcr s 0 1' warrants may bc issued in unticipation of 
the collection of taxes and that, from tlle wording of the sections so far 
cited, there appears to be no requirement of a diffe rent ruling for counties 
from that for towns and other municipalities, 

It would appeal' that under Section 275,27 the incurring of debt or the 
issuance of orders 0 1' warrants for t he payme nt thereof is restricted to 
the ex t ent that it shall not be nece!:;Sary to levy a I'ute of taxe:;; 'during the 
ClIl'I'('nt 01' :-I UhS('qllt' Il t Y(':II' whil'll :-Ihall L'XCCl'd t h e maxi mllll1 pl'esCI'ilw(l !Jy 
la\\~ 

It would al so appeal' that lhe issuance of s uch WHl'I'allts is r est ri cted 
by Section 471.60. which, in so far a s here material, rends a s follows : 
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"No school distJ'ict, county, town, or village sh all contract any debt 
or issue any warrant or order in any calendar year in anticipation of 
the collection of taxes levied or to be levied for timt year in excess of 
t he a ver age amount actually received in tax collections on the levy f or 
th o three previous calendar years plus ten per cent thereof, and an 
avcl'age of other income excluding g ifts received by the school di strict 
for the past t hree years." 

A section which rof er s to towns only is Section 365.43. Tt rcud~ as fol­
lows: 

UNo town shall contract debt..:; or make expendi tures. for anyone 
yea r exceedi ng in alllount the tuxes assessed for such yem', unless s lI ch 
debt or expenditure is authorized by the vote of a majority of the elec­
tors of such town, and no taxes in excess of t he amoun ts a uthori zed 
by law shall be levied by any town in a nyone year." 

Tn construing t he prov is ions of the statutes hereinabove cited, I am 
of t he opinion that any school di strict, town, vi llage, IH' county may after 
January 1st in any ca lendar year issue ant icipation Ol'de l's or waITunts in 
Hnticipation of the payment of taxes levied in the previous cale ndar year 
fo r the calendul' year in which such warrants or orders are issued, provided 
that t he tota l indebtedness incuJ'l'ed or warrants issued in the current cal­
endar year do not exceed t he ave r age tax receipts for t he three previous 
calendar yeurs plu s ten per cent the rof, a nd a n aver age of other income 
excluding g ifts }'eceived by t he school di strict for the past three years. It 
is, however , to be noted t hat the section under cOllsideration, viz., Section 
471.()9, does not apply to cerlain municipalities deSignated therein. 

Section 365.43, applying a lone to tOWIIS, should, T believe, be construed 
to permit by a vote of the majority of t he electors t he contracting of debts 
OL' the making of expenditures in any current year in excess of the taxes 
levied for the yeHr in which such ex penditures are made. In con nection 
with s uch expcnditul'e, it would appear t hat order s 01' warrants Imly be 
legall y issued in anticipation of taxes to be paid in the fo llowing yea r. 

H owever, in such a s ituation, it would not be legal for a town to issue 
s uch orders or warran ts in t he currcnt yea r until the levy which is u suall y 
made at t he March town meeting for t he succeeding year has been made, 
At any time after the levy is so made, such town warr ants 01' order s may 
be issued in antic ipation of the collection of taxes during the next year, 
provided that the Jevy of laxes fo)' that s ucceeding yea r shall not thereby 
be in excess of t he amounts authorized by law. 

In your communicat ion you calJ attention to previous opinions of this 
office which held that most municipa li ties may issue warrants in anticipa­
t ion of taxes which have been levied and arc in the process of collection . 
There appears to be no statutory provision us ing the expl'e;:.;s ion "in process 
of collection," but, as hereinbefore stated, it is my opinion t hat, by reason 
of provis ions of Section 471.69, s uch wanants may oll ly be issued in any 
ca lendar yea r in anticipation of the collection of taxes to be collected in 
that year, with the lim itations and cxcept ions hereinabove referred to , 
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except in so far as Sec tion 3G5.43 authorizes issuance of warrants or town 
ex penditures in excess of t he levy of a pJ'cvious year if voted for by a 
majority of the electors of a town. If s uch an expenditure is so authorized , 
it would appeal' th<tt WalTunts for payment of the debt so contracted by 
vote of a majority of the electors may be issued at any time after a levy 
has been made in the calenda r yeu r when sli ch expenditures were incurred 
although the taxes levied during that year are not to be collected until the 
f ollowing year. However, when the debt is so incurred by a majority vote 
of the electors of a town, it may not, in my opinion, when added to other 
expenditures, exceed the amount of the town taxes authorized by law f or 
the succeeding year. 

Any a nd a1l opin ions heretofure rendered inconsist ent herewith nre 
hereby superseded. 

Public Examine l·. 
August 19, 1952. 
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.1. A. A. BURNQUIST. 
A ttorney Genera l. 

l07-A-l 

\Varranls-Lost-School district to which los t warrant has been issued not 
required to furnis h bond required by M. S. ]949, Section 366.24- M. S. 
1949, Sections 366.23, 366.24, 366.25, and 645.27. Opinions dated March 
15, 1933; March 28, 1938 j January 12, 1942, and January ] 5, 1942, re­
versed. 

Facts 

The County Auditor of Mower County drew a warrant on December I , 
1950, in the amount of $31,850.45 payable to a school di s trict t r easurer. The 
warrant cover ed the school di strict's portion of tax money and state aid . 
It was mailed to the treasurer of the school di strict at his home address but 
was never actually in his hands . The envelope containing the warrant was 
received at his home during his absence and opened by his wife . The en­
velope and warrant were t hen placed in a convenient location, to be de liv­
ered to the treasurer on his l'eturn to his home. After his return the en­
velope and the warrant could not be found, have not since been located, 
and are now presumed to be lost. The school treasurer has never endorsed 
the warrant. If the school di strict is required to furni sh a bond under M. S. 
1949, Section 366.24, an expense of approximately $1,280 would have to be 
incurred. 

Question 

Do M. S. J949, Sections 366.23, 366.24, and 366.25 apply flto :l s ituation 
such as thi s when the warran t is dl'awn in favor of a school di strict"? 
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Opinion 

] t i!'5 my undc l's t.andinJ! that thi s question involves primarily the deter· 
minnlion of the obli),!alion of a school di strict to which u WalTHnt has been 
issued by t.he county uuditOl' to furni s h, in the event t.he warrant is lost, a 
bond in double the sum of the instrument. 

If the warrant in question had been issued to a private party. it is 
clear that such owner would be required under M. S. 1949, Section 366.24 
to furni sh 1\ bond as therein provided. As the warrant here involved was 
issued to a subdivis ion of the #i tate government, it is necessary to consider 
whether s uch governmental agency not expressly named in the slutute must 
furni sh the bond required of an individual. 

M. S . . 1949, Section 645.27 provides : 

"The state is not bound by t he passage of a law unless named 
therein, or unless the words of the act ure so plain, clear, und unmi!';· 
takable as to leave no doubt as to the intention of t he legislature." 
The general rule with reference to construing a statute's application 

to the state or its governmentul subdivis ions is well expressed in the fol· 
lowi ng st atement in 59 C. J., Sta tutes , Section 653: 

" The s tate and its agencies are not to be cons idered as within the 
purview of a statute, however general and comprehensive the languuge 
of such act IllUY be, unless Ull intention to include them is clearly muni· 
fest· •• . " 

In the sta tutOl'y sections here considered there is no expressed legisla· 
tive intent that a governmental subdivis ion to which n warrant is issued 
s hall furni sh a bond in double the amount of the warrant before the issuing 
of a duplicate in the event that the warrant is lost. The reason for requir­
ing an adequate bond in such a s ituation from an indiv idual is not applicable 
to a governmentnl suhdivision. 

A cons truction in the mutter here cons idered which would impose a 
duty upon a school district to furni sh the bond required under above cited 
Section 366.24 when the legislative intention to do so does not clearly appear 
from the lang uage used would, in my opinion, be contrary to the general 
rule above quoted. 

I t is, therefore, herein held that the sections of the statutes to which 
you refer do not rcquir'e the giving of 11 bond by the school district in ques· 
tion before a duplicate- of the lost warrant may be issued by the audito!'. 

I t is further held that, UpOIl the furnishing of an affidavit to the county 
auditor and county treasurer by the school di strict treasurer showing the 
manner of the loss of the warrant, that the same has never been actually 
received by such treasurer, and that it has never been endorsed by him, or 
the furni shing to the 11uditor and treasurer of such facts as will satisf y 
them of the loss of the warrant and that the same has not been endorsed 
by the owner thereof. and upon the giving of notice to the county treasurer 
and by him to the depos itories of county fund s that I)ayment of the lost 
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warrun l be s topped, the county nud ilo,' may issue a dup licn tc wan a nt to 
the school dis trict entitling- said di strict to the tax money a nd ::-lutc aiel 
intended to he paid by the wnnanl issued on December 1, WGO. 

Opinions of this office (file 107a-8) dated January 5, l!JlS, F'c bl'UiU' Y H. 
1918, Augus t 13, 1930, April 6, 1932, and October 12, 1937, are hereby ad­
hered to, but opinions dated March 15, 1933, March 28, 1938, printed No. 
135, 1938 report, January 12, 1942, and J anua r y IS, 1942, are hereby re ­
versed. 

Mower County Attorney. 
JUl1ullry 12, 1951. 

HIGHWAYS 
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J. A. A. BURNQUIST. 
Attorney General. 

I07-A-R 

Cridgcs-Railroads-Contract-Bids-Village council not authorized tn COll­

tract with railroad Coml)uny for reconstrudiull of bridge-Order of 
railroad and warehouse c:ummission should be lirs t sec~red-M. S. 1949, 
Sections 219.39, 219.40. 

Facts 

The village council considers it advisable to replace an existi ng bridge 
over the right of way and tracks of a railroad company. An agreement f or 
the r eplacement of the bridge and apportionment of t he cost between the 
village and t he railroad company hHs been cons idered. Such an agreement 
contemplates that the existing br idge shall be r emoved and replaced by a 
new s tructure according to the plan as tentatively agreed upon. An of the 
work, including t he furnis hing of labor , material s, services a nd equipment, 
is to be done by and under the supervision of the railroad company. Upon 
completion thereof, the village will reimburse the railroad company for one~ 
half of the cost of the bridge. The village will provide approaches to the 
bridge, and wiB maintain the roadway s lab, curbs, sidewalk and railings , 
and the railroad compnny will maintain the remainder of the s tructure. 
Reference is made to M. S. A. Sections 219.39, 219.40, 412.421 ; and 434.29, 
and you present these 

Questions 

May the village enler into the above proposed agreement, and under its 
terms reimburse t he railroad company for one~half of the cost of the l'e~ 

placemen t of t he br'idge in ques tion ? 

Are the .s tatutory provisions requiring udvcl'tisement for bidr-; ulHI 
nwarding contracts to the lowes t respons ible bidder applicahle'! 
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Opinion 

M. S . A. 4 1 2.2~ 1 , sliUtl. G, gTHllts to t he village council t he power t o lay 
out str eets and oth('l' public w~l y s alld g l'OU IHls, a nd to r c> pa ir, control , and 
mainta in l he ::ia mc. 

Bridges a rc pa r'is of s t r t!cts and hig hwa y)) , It is t he du ty of mun icipali­
t ies to li se ordina r y Ca r e in the mainte nance of h ig hways . Whe never a 
bridge forms a pa r t of a h ighway t he Illunicipa lity m ust ta ke due care to 
make t he same r easonably safe f or public use and tl'avel. Ande rson v. City 
of St.. Cloud, 79 Minn. 88 . 81 N . W. 746 ; Tracey v. Cil.y o f Minneapolis , 185 
Minn. 380, 241 N. W. 390. 

We are not advised of any s ta tute which w e think could be construed 
so as to grant t o t he village au thori ty to en ter into the proposed a greement 
and plan wit h t he railroad compa ny fo r the re moval of t he ex h; ti ng bridge, 
and f or t he recons t r uction of a ne w bridge, the cos t t o be borne equally 
between t he l'ai lroad company and t he village. 

I t seems reasona bly ce r tain to us t hat t her e is need fo r a new bridge. 
ApP':lrc n t ly the pr o posed agree me nt and plan is acceptable to both the rai l­
road company a nd to the v illa ge. The pr oblem of ma king effective the pro­
posed pl an for reconstruction of the br idge presents a legal question . 

We be lieve tha t the ma t ter s hould be presented to t he Ra ilr oad and 
Warehouse Commiss ion a s provided for in Section 219.39. T he proposed 
ag reement and plan f or t he ne w s t r ucture and the m ethod of sha ri ng t he 
cost should al so be s ubmitted to the commiss ion. Tt is r easonable to assume 
that the commission wou ld m a ke a n order a s requi r ed by Section 219.40, 
a nd in making such order would g ive cons ider a tion t o the proposed a g r ee­
ment and plan f or t he new s tructure, a nd the manner of sharing the cos t 
ther eof. U pon mak ing such a n order t he proposed contract between the 
village a nd t he r a ilroad compa ny cou ld be f ormall y enter ed in to, a nd the 
s tatutory provis ion r e lating to a dvertiseme nt fo r bids and awa rding th e 
conh 'a ct t o t he lowes t r espons ible b idder wo uld not apply. See copy of 
opinion of Attorney General dated May li , 1949, File 642b-9 ; al so see Cit y 
or SL Pa ul Y. Great Nort hern Ha ilway Co., 178 Minn. 193, 226 N . W. 470. 

VI CTOR J . MI CHAELSON, 
Special Ass istant Attorney General. 

S t. Louis Park Village Attor ney. 
May 2, 195J. 
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642-B·9 

Ca r t ways-Est ablis hme nt..-P eti t ion - Town Board - T wo me mber s t her eor 
cons t itute a quorum-H earing on peti tion to establi sh a ca r t way may be 
continued by a m a jo rity of t he board - C ha irm a n is not vest.ed with 
authority to conduct or adjourn meeting of the board. 
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Facts 

"Pursuant to petition f or establishment of a cnrtway the town 
houl'd issued notice of meeting. Notices were duly served and posted. 
At the meeting the only member who appeared was the chairman . The 
Clerk was absent, too. There being no quorulll l he chai rman adjoul'ned 
the meeting for one week and so advi sed a l1 t hose present including the 
owner of the land upon which t he cartway was to be c::;labli shcd." 

Question 

HODes the chuil'mun have Huthol'ily to uti jOltl'1I the meeting in t he 
abl:ic llcc. of a qUOl 'um 01' docs t he pu rpor ted meet ing become a nulli ty'!" 

Opinion 

M. S. A. Section 163.1 5 provides the mUlll1C l' of petitioning fol' the 
es t.ablishment of a cartway. The proceedings f Ol' the es t.abli shment thereof, 
except HS provided for in the uforesaid section , are govenled by eetion 
163,13, State ex re I. n ose \'. Town of Greenwood, 220 Minn, 508, 5 12, 20 
N. W. (2d) 345. 

Subdiv is ion 3 of the last mentioned sta tute provides: 

"At the t ime and place deSignated, t he town bOHl'd shall meet a nd, 
011 proof by affidavit of t he giv ing of such notice, it shall examine the 
road proposed t o be established, altered, or vacated, hear all purties 
inte rested, and determine whether it will grant 01' r efu se the petition, 

If it be refused, that fnct shall be noted all the back thereoL" 

It appears that notices of the meeting to nct upon the petition Uwcl'e 
duly served and posted," At the time specified for such meet ing only the 
chuil'mun of the town boarel was present. He adjourned the meet ing £01' one 
week and so advised a ll t hose who were present, including the owner of the 
land upon which the cartway was to be established. 

The town board may udjoul'n the hearing on a petition for establish· 
ment of a town road from the day sta ted in the notice for a reasolluble 
time and to another eel'ta in day, See 5 Du nnell 's Minn. Digest, Sect ion 8461. 
'fwo members of the town board constitute a quorum; one member thereof 
is not authorized to hold u meeting of the board, neither is one membel' 
authorized to adjourn a board meeti ng. The action of the cha irman in ad· 
joul'ning the meeting for olle week is not bind ing upon the board. 

Notwithstanding the luck of authority of the chai rman to adjourn the 
meeting for one week, his action in so doing lIlight be llcquiesced in by 
the other members of the 1.I08rd , Sec State \'. Smith, 22 Minn . 2 18, 22:1. 
No facts have been presented which bear uJlon any acts const ituting acqui­
escence and we ex pl'ess no opinion tiw l'con, Furthermore, the pal'ti l's who 
al'e entitled to a notice of the t ime and I})acc whell the petition for the 
es tab lishment of the cartway in question would be cons idered by the boa I'd 
may waive service of such notice. Likewise, the action of t he chairman in 
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adjourning the hearing for one week lllay be waived by the interested par~ 
ties . Attendance of the interested parties at such adjourned hearing may 
constitute a waiver of any defects or irregularities in connection with the 
action of the town chairman. See Kieckenapp v. Supe r visors of the Town 
of Wheeling, 64 Minn. 547, 67 N. W. 662. No facts have been presented 
relative to a ny pr oceedings be yond the adjournment of the hearing for one 
week by the cha irman of the town board and, consequently, we cannot pass 
UpOIl what may have transpired subsequent thereto. 

VICTOR J. MICHAELSON, 
Special Ass istant Attorney Genera l. 

Goodhue County ALLol'ncy. 
Odobel' 3D, 1952. 
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437-A-12 
379-C-l-d 

C41rtways-Establis hntent- Proceedings to establis h cartwuy on tuwn line­
M. S. A. 163. 13, 163.15, 163. 17. 

Fads 

A farm er residing on la nd owned by him in the town of Wilson a lso 
owns an adjoining tract of land on the south in the town of Wiscoy. He has 
no access to either properties except acrOliS the lands of others, und for such 
purpose has a one rod wide roadway ex tending east and a long the south 
side of the town line of the town of Wilson from thc lands occupied by him 
to an ex is ting public highway. This private roadway is one rod wide but 
is not widc enough for the coun ty or the town board to plow the same in 
the winter, and the occupant farmer for a ll practical purposes does not 
have access to his land during the wintertime. A plat showing the locution 
and description of t he above properties, the location of the private roadway 
,1I1d its connection with an exis ting public highway wus enclosed with your 
letter. 

Questions 

1., Is the occupant farmer entitled to a cartway under the provisions 
of M. S. A. 163.15, subd . 2? 

2. If a curtway is cstablished on the town linc, s hould it be done by 
both town boards? 

Opinion 

W e wi ll considcr hnlh of thc:.c qtu' stions tllgctht'I'. 

The fuels :\l1d lhe pln l disc1o~c lhnl lhc pJ'l! llli scs ulI"n which the huild ­
ing's are located and upon which the OCClI(lHllt rcti ide:i arc described Uti lhe 
SWIA of the SEIA , Sec. 32 , in Wilson towns hip. He ulso OWIl!-l the 40-ucl'c 
tract which adjoins these premiscs on the south, I.lnd which tract is s ituated 
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in Wiscoy towns hip. The one rod wide private r oadway begins at t.he south. 
east cornel' of said SWtA of the SEIA and extends (:115 t along the south 
line o·r Wilson township, having its tel'm ini at n county aid road whic h is 
80 rods distant from the place of ocsdnning. The nature o[ the inte l'cs t of 
the occupnnt {"Ulnel' in thi s one rod roadway is an cnsemcnt fOl' ingress 
and egress to his premises, which rights, as g ranted by the easement, ter­
minate in 1962. This r oadway is a private and not a public highway. 

It appears that this one rod wide roadway is not wide enough so that 
either the county or the town board can plow s now thereCrom during the 
winter. By r ea son of this situation the l'oad\'.·ay is impassable during the 
winte l'time because of accumulated snow. 

The case of Kroyer v. Boa rd of Supe r visors of S pring Lake, 202 Minn. 
41.277 N. W. 234, involved proceedings for the establi shment of a cartway 
under the provisions of Minnesota Statutes 1927, Section 2585 (2). which 
now const itutes M. S. A. Section 163.15, subd. 2. In that case the petitioner, 
who was the owner of a 98-acre farm, had the use of a private trail or road 
which provided access to a public highway from his pre mises. H owever, this 
trail or r oad was, as the court said on page 42, " passable during dry sea­
sons hut is blocked by snows torms and per iods of wet weather." In these 
circumstances t he tria l court concluded that t he petitioner had no nccess 
to the public highway except over the lands of others, and he was there­
fore entit1ed to a cartway connecting hi s lands with a public highwny. 
From this deci s ion we conclude that the occupant farme l', under the cil'­
cumstances above stated, is en tit1ed to have a cartway estabJis hed un del' 
the provisions of Section 163. 15, subd. 2. See also Muelle r \' . Town of Court ­
la nd , 117 Minn. 290, 135 N . W . 996; Rusk v. Town Board of Hendrum , 173 
Minn. 572, 218 N. W. 115. 

I n the event that the proposed location of the cartway follows alon~ 
and adjacent to the sout h line of the town of Wilson the proceeding's should 
conform to Section 163 .13. See Rose v. Tow n of Greenwood, 220 Minn. 508, 
5 12,20 N. W. (2<1) 345. 

]f, however, the proposed locution of the cartwuy i ~ UI)on the town !inC' 
:-;0 that a part theJ'eof is within both the town of Wil:-;on and the tow n or 
Wi!\(:oy, then the proceedings s hould conform to the provis ions of Section 
16~. 1 7. 

VICTOR J. MICHAELSON, 

Attorneys for Town of Wilson. 
Oclobe.· 16, 1952. 
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Specia l A Si-; i ~tHnt Attorney Ge ncl"ni. 

377-B-I 

Snow removal - Snow 1)lowi ng on priva te prope r ty by authority of cuun ty 
board- No credi t tu be extended-Civil ac tion nlay be broug ht to collect 
de linquent accounts-M. S. 1949, 160.37, subd. 3. 
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Facts 

" For some yCl.II'S pa:sl our CO ll nly Hig hway Depu l't lll cnt , PU l'suunt 
to r esolu t ion of t he County BOllnl of Commi s:s ione l's, has made a Jlrac­
t ice of plowing' privalc driveways for farmers in connect ion with its 
s now l'emovul 111·ogl·am. A chargc is made to the funnel' fo r thi s service 
by the Highway Department. The amount of this charge is not ver y 
g l'ea t and mnny of these accounts become delinquent." 

Question 

Is there :lily way in which t hese delinqucnt accoun t~ cou ld be added to 
nlld col lected with Lhe Lnxe~ of these ind iv idua l:; '! 

Opinion 

M. S. 1049, 160.37, provides that 
HThe count.y board may by resolution adop ted a t a regular meeting 

thereof aut.hor ize the use of county s now removal equipment and oper­
ators thercof for the rcmoval of s now upon e ither pu blic or private 
property wilhi ll t he county upon such terms HJ1 d condi t ions us t he county 
board shall det.e rmine, not less t.han t he actua l cost of the usc of s uch 
equi pment and openlto rs to the county." 

You will not ice that there is no authori ty here for t he ex tens ion of 
credit a nd that there is no au t hor ity for including the charges for plow ing 
s now on private property in taxes agai nst the property on which the work 
is done. According ly, such cha l'ges may not be included in the taxes. No 
credi t s hould be extended. The ~ervi ce s hould be paid for in udvance or a t 
the time t hat t he wOl'k is cl one, No machinery is set up fot' cred it . 

A civil action could be brought in the nnm e of t he county ngninst the 
Jlc rsolls who owe the county f or this se r vice, No public officer has any 
a ut hority to extend time fo r the pay ment f or s now plowing. 

S ihl ey Coun ty Altorllcy. 
.Tunc 25, 19!) !. 

114 

CHARLES E. HOUSTO N, 
Assistant At torney Gencr·a l. 

377-A-II 

• tate a id roads-Street des ig'nated as s tate aid road- Jurisdiction as to stop 
signs- M. S. 169.30. 

Question 

Whether or not t he vi lluge au thol'iti ('s, without the con~ent or approval 
of the County Bmll'd, Illay erect and maintain on sa id street (stll te a id road) 
at the entl'ance to the village a stop sign. 
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Opinion 

Section 169.30 to which you refer reads as follows : 

"The commissioner, with reference to s tate trunk highways, and 
local authorities, with reference to other highways under t hei r jUl'is ­
diction, may designate through highways by erect ing stop s igns at en­
trances thereto or may designate a ny intersection as a :i top intersection 
by erecting like s igns at one 01' more cnb'anccs to s uch intel':iccLion; . . . " 
Where the entire village street is designated as a s tate aid road, it is 

my opinion thu t the village should have the consent of the county bOHrd to 
erect and maintain a stop sign on sa id street at t he entrance to t he vi llage. 

Where t he state aid I'oad covers only a por tion of t he villuge street, 
such as 24 feet more or less in t he cente.r thereof, it is my opinion t hat t he 
erecting and maintaining of such a stop s ig n at the cntrullce to the vi llage 
would require conCU l'rent action by both the s ubdivi sions of governmenl 
involved. 

See opinion to lhe Lincoln County Attorney February 18, 1952, No. 115 
J 952 r eport. 

Sibley County Attorney. 
February 19, 1952. 
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J . A. A. BURNQUIST, 
Attorney General. 

379-C-ll 

State aid roads-Supervis ion-Hegulations-Ins tal1ing local improvements 
and public utilities- M. S. 160.07, 160.43, s ubds. 1, 2, 3, and G; 160.37, 
s ubd. 2: 160.431, s ubd. 5: 160..17; 160.48; 162.01, subd . 1. 

Statement 

Before answering your s pecific ques tions relat ing- to s late uid 1'011(1:-;, ref­
erence wi ll be made to what J believe lo be saine of l he gcncnt! principles 
of law and certain stu tutory provisions which are pertinent to the matter 
under consideration. 

The legis latu re has paramount au thority over public hig hways. The 
subdivisions of the state may exercise such control over them as the legis­
lature shall prescribe. The state, through its legisla t ure, muy tl'ansf el' con­
trol of h ighways to such municipalities HS it deems advisable. It Illay give 
a county control over those in a village or city, pluce such control in other 
agenc ies of t he state, 01' take i t away from any local government if it 
sees fi t to do so. 
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Town of Kinghurs t v. h.l ternational Lumber Co., 174 Minn. 305, 219 
N. W. 172; 

Aus t in \'. Vi llage of Tonka Bay, 130 Minn. 359, 153 N. W. 738. 

However , g iving contro l of a public hi ghway within a village or city 
to the county or the s tate does not mean that s uch c ity or village is ent irely 
d ives ted of its police powers therein. See Automatic Signal Advert is ing Co. 
v. Babcock. 166 Minn. 41(j , 208 N. W. 132. 

The above cited cases make it apparent that the legis lature has the 
power to grant the control of a public highway within a village or ci ty to a 
county. bu t the ques tion here involved is to what extent the legis lative 
ennctments re lat ing to state aid roads place such contr ol in the county. 

All references to statutory sect ions herein made, un less otherwise 
noted, arc to those of M inncsota Statutes 1949. 

The coun t.y may designate a s tate aid road w ith the consent of the 
highway commiss ioner both wi thin and outs ide of village 0 1' c ity corporate 
limits , bu t , if a state aid rond is dcsignated within s uch limits, the desig­
nation must have t he a pproval of the governing body the l·cin. Under cer­
ta in conditions , if the county boal'd rcfus('s to des ignate a sta te aid r oad, 
the s tatc highwny commissioner may do so. Section 160.43, subds . 1, 2, 3, 
and 5. 

Section 160.07 provides that county boards s hall construct, illlpl'ove and 
ma inta in state aid ronds undcr rulcs and I'cgulutions to be made and pro­
mulgated by t he commissioner of highways . In thc matte l' of t runk hig h­
ways , the courts havc held thnt by use or the words Hi mpJ'ove a nd maintain," 
was Illcant und intendcd to give genc rnl supervis ion. Autu matic Sig na l Ad­
ve rtis ing Co. v. Ba bcock, 166 Minn . 416, 208 N . W. 132. The same construc­
tion s hould bc g-iven the same words when used as in above cited section . 
Sect ion 160.07 a lso provides that in connect ion wi th the county board's pow­
ers , "the severa l counties are ves ted with a ll rights , title, easements, and 
uppurtenances thereto appertaining, held by, 01' vestcd in any of the towns 
01' munici pal subdivi sions thereof, or dedica ted to the public use prior to 
the time s uch road is designated a sta te aid r oad." 

Undc l' Sections 160.37, subd. 2, and 160.43 1, subd. 5, counties arc di­
I'cctcd to kcep s tate a id roads in a passublc cond itio n by I'cmova l of snow 
lhcrefrom. Under Section 160.47 countics are Huthor ized, when state aid is 
lo be claimed, to make t he contracts for thc cons truction or improvemcnt 
of state aid roads a nd pay for same. Under Section 160.48, the slate's share 
t hc reof is not paid until after the coun ty has pe rformed t he work, In cases 
whe re thc federal government furnishes funds to count ies and the state 
hig hwny commiss ioner acts as its a gent , it was held in Poy nter \', County of 
Otter T a il , 223 Minn . 121, 25 N. W. (2d ) 708, that it is thc county that is 
liable f ol' dnmages, if a ny, in t he cou l'se of t he const l'uction of the highway. 

Section 162.01, sub(l. I, provides that county boards s hall have general 
supervi s ion of county road !;, An opinion of the Atto l'ney Cencml, dated 
May 4, 1935 (F ile 378-B, No. 238 in t he 1936 Report), holds t hat the dele -
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galion of s uch general control to a county board induded I)ower to make 
r egulations with reference to pole lines within the rig ht of way of such 
roads. The practi<:e in this stnte s ince state a id roads were established has 
been t he exercise of similar SUPl'I'vis ion and control of state aid roads by 
the county boards. As stated in State v. Board of County Commissioners 
of Polk County, 87 Minn . 325. 92 N. W. 216. II 0. •• eve ry statute is under­
s tood to contain, by implication, if not by its express terms, all s uch provi­
s ions as may be necessary to effectua te its object and purpose. * •• . " It 
must therefore be implied from the practice of the past and the statutory 
Huthority conferred upon county boards that they have the power to take 
necessary action to prevent obstruct ion in any manner of the use of ~ tate 

aid r oads. 

I t would therefore appea r that t he state aid ronds so des igonuted, con­
s tructed and main tained by a county a l'e in effect the property of t he county. 
Under their general powers the county cOlllmiss ioners have the care am] 
management of county proper ty. The construction, improvement a nd main­
tenance of state a id roads are by statute made s peci fi ca11 y the duties of a 
county, and wher e sta te road and bridge fund s m'e allocated therefor, it is 
the county commissioners who have jurisdiction the reof subject to rules and 
regulations of the state highway commissioner. As stated in Section 160.47, 
the work s ha ll be done under the supe r vis ion of the coun t y engineer who 
s hall in all matters pertaining to s uch wOI'k lIct unde l' the ru les and r egu­
lations of the commissione r of highways. I believe that it is I'ules and regu­
lations of t lmt natul"e that the legis laturc intended to uuthorize the state 
highway commission to adopt, nnd not I'ules <.lnd regulations I'equiring 
county bonnls to s Ul'l'endC!1' th il' generul jurisdiction ove!' state aid roads, 
or that such jurisdiction shall be exercised by the vilhlg-es 01' cities within 
whose cOl'l>ornte limits any sta te uid road s hall be constructed. Rules or regu­
lat ions adopted by any board 0 1' officia l Hnd construed to be beyond those 
intended to be uuthor iz.ed by the legislature would. of course, have no force 
0 1' effect. The powel" to enact legislation emlllot const itutionally be delc­
gnted to any officer or board. 

The consent by the cOlllm issioncl' of highways to thc dedicntion of a 
state aid road by the county. t he upprova l by H villag-c 01' city w hen the 
designation is within the corporate limi ts ther eof, and the ndoption of rules 
llnd reg ula t ions by t he hig-hway commiss ioner obviously intended to be lim­
ited to s uch as pertain to the work to be done, would not, in my opinion, 
l'c1ensc the county of it~ primary r cs ponsibi lity, cleady imposed by above 
cited statutes and logica lly implied, for t he desig-nation, construction. illl­
pl'ovement, maintenance and s upervision of the s tate a id roads in ques tion . 

With the above cited authorities and statutory provis ions in mind, your 
questions will be herein s tated and answered in the order in which they 
have been submitted, 

Ques tion 1 

Cun t.he village bUl'I'icadc and Llock off the en tire stl'eet including the 
des ignated ~taLe a id road without the pel'mh;sion of the county board? 
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Opinion 

Except in emergencies just ifying t he exerc ise of the police power s of 
t he village in question, consent of the county must be hat!. 

Question 2 

CUll the village grant. permission to private pUl'ties to open up the state 
:I itl road for the JlUl'pose~ of insta lli ng sewer and waLer service connect ions 
without the permission of t he county board '? 

Opinion 

As the county board has superVISion und control over t he portion of 
the highway or street which is a litate aid road, a ny in te rference with such 
state aid road must have the consent of t he boaru of county commiss ioners . 

Question 3 

If the above questions arc answered in t he affinnative, who is rcspon­
li ible for the replacement of the surfucc of the slute aid road to its or i~ inal 
conditions '! 

Opinion 

The answers to the firs t two questions a r e not in t he affirmative, but 
the fact that II village cannot obstruct a s tatc aid road except in emergencies 
without the consent of the county or interfere w ith the use of a state a id 
road in the construction of sewers or other local improvements without the 
cOIl !:icnt of the county does not el im inate the possibility of making arrange­
ments between t he two subdivi sions of government to authori ze t he making 
of loca l improvements under rcasonable conditions and if a stale aid r oad 
is interfer ed w ith by s uch local improvements lo )'cquirc that it be res tored 
to its OJ' igi nul condition. 

Question <i 

Docs t he county bO~II'd have authority to !le t UJl regulations regarding 
Lhe iu))tl.l ll l.ltioll, er ection and maintcnance of all vi llage utililie8 wilhin the 
))tato aid r oad area '! 

Opinion 

In the construction of s lale aid roads, where lhe state road and bridge 
funds are expended, t he ru les and regulations adopted by the state highway 
commissioner have been authorized, T believe, to secure efficient construction 
and proper expenditure of such fund s. However, in matter s pertaining to 
the installalion, e rection I 0 1' maintenance of village utilities which wo uld 
interfer e with the use of stute a id roads within the state aid road area, 
the board of cou nlY commiss ioners, in my opini on, possesses the power to 
establish rules a nd r egula lions which would r equire the installation, er ee-
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tion, 311d ma intenance of such village utili t ies in a way that would not 
obstruct the proper use of sta te aid highways. The authority to make such 
rules and regu lations by the county board i ~ . t he lieve, as heretofore stated, 
a necessary implicati on from t he s tu t uic requiring the superv is ion of such 
roads by the county hoard and the many yea rs of t he control t he l"Co! by 
the county board. In addition thereto, in cer tain cases t here is the ex press 
provision that, in the construction and maintenance of a ny water power , 
telegraph, telephone, pneumatic tube, 01' electric light, heat, or power com­
pany, t he company s hall be subject to all reasonable regulations imposed 
by the governing body of any coun ty. town, vi llage 0 1' city where ~ ll c h Jlub­
lie road may be. Section 222.37, as amended by L. 1951, C. 261. 

Question 5 

I n case of liability to a private party because of de.fects cuu~cd by thc 
use of the s tute aid r oad by the village f or sewer lines 0 1' water mai ns, who 
would be liable for the damages ? 

Section 160.431, Subd. 4, authorizes agreements betwecn a county and 
village for the maintenance of a stnte aid r oad by a village. \Vhen II villnge 
under such agreement to maintain a s tate aid road ins tall s sewer lines or 
water mai ns and as a result t her eof there arc defects in the highwuy, Hny 
liability f or damages to a private party by l'eason t hercof would bc t hat 
of the villagc and not the county. See Paul v. Fariey. 228 Minn . 2G4, 37 
N. w. (2d) 427. 

Where the maintenance of a state aid r oad is the sale obl igation of the 
county, the cou nty would not as a general rule be liable for negligen t lllHin­
tenance. Hitchcock \'. County of Sherburne, 227 Minn. 132, 34 N. W. (2d) 
342. It may, howeve r in certain cases be liable for da mages r esulti ng in 
what is equivalent to the taking of property from the owner ther eof. Sec' 
Puynt.er v. County of Otter T a il . 223 Minn. 121 , 25 N. W. (2d) 70R. 

Lincoln County Attorney. 
February 18, 1952. 
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J . A. A. BURNQUI ST, 
Attor ney Gene l'ul. 

379-C-1I 

State rural hig hways-A road establis hed under the so-caBed Elwell Act , 
L. 19t1, C. 254, and not taken into the trunk high way sys tem became a 
s tate aid road-M . S. 1949, Section 160.0 t , Subd. 3. As s uch, t he main­
tenance t her eof cannot be abandoned by the sole action of the county 
board- M. S. 1949, Section 160.43, Subd. 6. 

Facts 

"Highway No. 34 in Cass County was built by the County undel' thc 
Elwell Lnw, the county issuing bonds to build the su me/' 
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Question 

"I!; it within the authorit.y of the County Boai'll to a bandon tnt:' 
maintenance of this I'outl, or any purt of it? If so, whose duty would 
it be to maintain this road in ense the county has authorit.y t o abandon 
same?" 

Opi nion 

The Elwell Law refened to in your letter was enacted us L. 1911, C. 
2G4, appearing in General Stututes of l\'linncsotu 1913, as Sections 2()03 
et seq. and related to stute "lII'al highways. I t wns repe.dcd by L. 1915, C. 
52, except as to s tate l'UI'a l hig hways theretofore constructed 01' in the IH"OC­
ess of construction. 

State rural highways not included in the trunk hig hway system became 
"state aid roads" by L. 1921, C. 323, Section I, Subd. 2, now M. S. 1949, 
Section 160.01 , Subd. 3. Said subdivision reads as follows: 

"The words lstate aid roads' s hall be construed to include all ronds 
which have heretofore been des ignated as sta te roads, 0 1' which may 
hereafter be des ignated as stute aid roads, except such us may be, or 
have heret ofore been, annulled or changed, and except such HS may be 
included in t he trunk highway system," 

We therefor.e assume that Highwuy No. 34 in Cass County is a sta te 
nid road. 

The duty of maintaining a s tate aid roud is on the county. See M. S. 
1949, Section 160.46. The county board is without authority to abandon the 
maintenance of a s t.ate aid road by reason of thc fact that a sbltc nid rOi.l<l 
mny only be abandoned as such by joint action of the cou nty board and the 
l'ommiss ionel' of highwHYl" . See M. S. 1949, Section 160.43, Subel . 6. 

Cuss COll nty Attorney. 
Scpte mbcl' 7, 1!}!j 1, 
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JOSEPH J . BR IGHT, 
A ~si s tant Attorney General. 

:l79-C- 11 

St reets - Ded ica tion - Easement in a street of a munic il)a li ty could he ac­
q uired hy user Il r io r to 191:J- LH\vJi; 18!)0, Ch. 152; Luws 191 3, Ch. 235. 
M. S. 1949, Sections 160.01, !GO. 19 - Street in mun ici l)ality cnnnot be 
dedicated by user under M. S. 19,19, Sectinn 160. 19, nor could it be so 
dedica ted since 1913. 

Opinion 489, ] 934 rcpoJ't ~t nd opinion eluted June 29, 1932, superseded. 

Question 

Whether the provisions of M. S. 1949, Section HiD. I 9, IIPIlly to villng,'e 
gtl'cets platted nnd laid out priol' to 1921. 
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Opinion 

M. S. 1949, Section 160.1 9, reads as follows : 

" When any road or portion thereof s hall have been used and kept 
in repair and wOl'ked for at least s ix years continuously as a pubHc 
highway the same shall be deemed dedica ted to the public to the width 
of two rods on each s ide of the center line thereof and be and remain, 
until lawfully vacnted, a public r oad whether the same has ever been 
established as a public highway 01' nol; provided, however, that nothinJ,! 
herein contained s hull impair the right, title or interest of the water 
department of any city of the firs t class, secured under Special Laws 
1885, Chapter 110." 

Pl' iOl' to 1899, the stu tutory provis ions did not contain a prOVISion that a 
I'oad acquil'cd by user s hould be deemed dedicated to the public to the width 
of two rods on each s ide of the center line. See Laws 1890, Ch. 152. ]n 

J9 13 a comprehensive road law was adopted. See Laws I!H3, Ch. 235. Sec­
tion 1 of that act rends: 

uThc provis ions of thi s nct sh;all be cons trued as relating solely to 
roads, cartwayS" and bl'idgcs thereon, nut included within the limits of 
lIny city, village, or horough, except when highways wit hin villages or 
cities arc specifically s·pecified." 

These provisions of the 1913 act now appear in M. S. 1940, Section 160.01, 
Subd. I. 

Prior to 1!H3 and amendment of the above quoted provision, un ease­
ment for a public road could be acquired ovcr a public s tree t in a municipality 
by user. There are Illuny decis ions to this effect. See: 

Northwestern Telephone Exchange Co. v. City of Minneapolis, 8 1 
Minn. 140, at page 155, 83 N. W. 527, 86 N. W. 69; 

Duluth Terminal Ry. Co. v. City of Duluth, 11 3 Minn. 450, at page 
470, 130 N. W. 18 ; 

City of Duluth v. Duluth Telephone Co., 84 Minn. 486, at page 490, 
87 N. W. 1127; 

Elfelt v. Stillwater Street Ry . Co., 53 Minn. 68, 55 N. W . .t 16; 

Hall v. City of St. Paul, 56 Minn . 428, 431, 432, 57 N. W. 928; 

ViJiage of Benson v. St. Paul, Minnea polis & Manitoba Ry. Co., 62 
Minn. 198, 200, 64 N. W. 393. 

After 19 13 th~ user s tatute was not applicable to s treets in a cit.y 01' 

village. Such s tl'eets ill cities 0 1' villllges were ex press ly (,xcluded (I'om tlw 
0PCI·:.llioll of lilt' COIllIJl'ch('u :- ivt, road IlI w :HloJltC'd ill 191:l ( Laws l!l1:J, Cit. 
230). Such f:ity :')1111 villug'~ strcets :.lI'C ex prcss ly excluded f),om the opel'H ­

tion of the CUl'I'cnt stututor'Y provi sions rchltinJ; to ,·oads . See 1\1 . S. 1!J4!1 , 
Section 160.01 , Subd. 1. 
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On June 2!J, 1932, this office rendered an opinion to the Village Attorney 

of Grand Rapids, Minnesota (File 396-C-4), referred to in your Jetter, and 

in which opinion the writer thereof, aftcr referring to Mason's Statutes 

1927, Section 2590 (now M. S. 1949, Section 160.19), said: 

"This statute is applicable to s treets as well as roads: Northwestern 
'I'. E. Co. v. Minneapolis, 81 Minn. 140, p. 155; 83 N. W. 527." 

On December 5, 1934, t hi s office rendered an opinion to the City Attorney 

of Pipes tone, Minnesota (File 3!)6-C-4), publis hed in the Hl34 Op. A. G. a:-:; 

No. 489. The writCl' thereof after refel'l'ing' to the same statutory provi­

sion of the 1932 opinion said: 

"There is no question but what this applies to vi llage streets. Sec­
tion 2543, Mason's Minnesota Statutes, which was a part of Chapter 323, 

Laws of 1921, as W<l& Section 2590 abovc quoted, reads us follows : 

• "noadH <lnd "highwH Y" dcfincd,-The words "road or hiJ.!'hway" 

whcncvcr used in this act shall mean, unless otherw ise s pecified, 

the scvcl'ul kinds of highways as defined in Section 1 of this <lct, 

and also cartway, street, a lley, avcnuc, boulevard, together with all 

bridges or other structures thereon which form a part of the same.' 

"There is ulso case law to the effect that Section 2590 applies to 

:-;tr ects in incorporated municipaJities. Sec Northwestern Telephone 

Exchange Company v. City of Minneupolis, et aI., 8 1 Minn. 140, 83 

N. W. 527 (Rehearing, 86 N. W. 69) ." 

We do not know what fuets, if any, were before the writers of the 1932 
and 1934 opinions above rcferred to. 1f the facts related to ronds in cities 
or villages established by user prior to the enactment of the 1913 act, the 
conclusions arrived at arc correct, In any event, s ince 1913 and at the pres­
ent time the statutory provision (M. S. 1949, Section 160,19) rclating to the 
establishment of <l road by user, has no npplicntion to a street within a 
city or village by I'cason of M, S . J!J49, Section 160.01, Subd . 1. In so far 
as the 1932 and J934 opinions may indicate the contrary, t hey are hereby 
super seded. 

Your letter di sc loses thut you are concerned with a problem relating to 
streets in your vilhl J.!'C la id out and platted long prior to 1921. Without 
knowing the date when thcl'ic village l'itl'ccll'i wel'~ Juid out and the ci rcum­
stances in connection lhcl'ew ith , we <.I 1'c IIl1ublc to l'i Hy whether an casement 
in said streets WHl'i ,H:qui l'cd by U SC I'. I f ~u t h s li'ec tl'i Wt'l'e es tabli shed pJ'ior 
to J!)13 , an eU~Clllt.!llt by lI se l' may have becn ~Icquil'ed the rein ; if such streets 
wcre establis hed arter 191 3, an casement by USCI' could not have been 
ncquil'eli therc in by l'cuson or the stututol'y provis ions here di scussed. 
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In connect ion with the dcdicution of a street by Ulicr , we inv ite your 
attention to a s imi lar Hnd rcluLcd matte i', viz: the com mon-law ded icatioll 
of s treets. See Andersun \'. Hirkelnnd, 229 Minn. 77, 38 N. W. 2d 215, and 
the c<lseS there in cited. 

Crosby City Attorney. 
April 13, 1!J51. 
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J. A. A. BURNQUI S'I', 
A ttorney General. 

39G-C-4 

Town line roads-Where town lin(' road is establis hed by two t.owns under 
General Statutes 1894, Sect ions 1824 to 1827. and each town agrees tu 
maintain a portion thereof, each has lhe burden of mninlnining the part 
agreed upon. 

Facts 

On June I, 1885, the Town of A in Wilkin County and the Town of 0 
in Otter Tail County dul y es tablished a public roud along the ent ire length 
of a common line between the two towns, the proceedings being c8nied out 
under what is now M. S. 1949, Section 163.17. A division of the road was 
duly made dividing the same in two districts with the Town of A taking 
over the north 3lh miles and the Town of 0 taking over the south 2% miles. 
Since that time the mileage of the duly established town line road has been 
taken over as county roads by Wilkin County and Otter Tail County except 
one mile thereof which in 1885 the Town of 0 agreed to maintain. 

With reference to the one mile of the road referred to, the town of 0 
takes the posi tion that the cost of maintenance of this one mile should be 
divided. The Town of A takes the position that the original agreement r e­
quires this mile of road to be maintained by the Town of O. 

Question 

Is the agreement entered into in 1885 between the two town::; for the 
maintenance of the road still effective? 

Opinion 

On the basis of the facts submitted, we think that the agreement en­
tered into in 1885 between the two towns for the maintenance of the road is 
stiB effective. See Town of Mount Pleasant v. Town of Florence, 138 Minn. 
359, 165 N. W. 126. 

At the time the town road was established, the law in force governing 
the burden of maintenance was L. 1873, C. 5, incorporated in Genera l Stut­
utes 1894, Sections 1824 to 1827 inclus ive. Under sn id statutory provisions 
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whe n the two towns establis hed the tow n I'oad along a line com ilion to them 
and agTeed lIpon a d iv is ion of the )'oml into 1"0:1(1 di ~lrkt:' . cnch cii s t ri ct be­
longed wholly to the lawn to wh ich it hnd hcen allotted for the pUl'po::;e of 
keeping it in !'cp.lil' . Sec the opinion of lh i ~ a like to the c()unly ;'lllul'ney of 
Benton County da ted Muy 24, 1045, ti le 37!)-C-X-C, ami the CHl'; CS ci ted therein, 
n copy of which is enclosed for yOUl' infol'ma t ion. 

Although we th ink that the T own of 0 is responsible for the one mile 
of r oad r emaining to be maintained by the towns hip under the agreement 
of 1885, we cannot categorically say tha t said town can be compelled by 
mandamus to maintain the same on the bas is of the information conta ined 
in your letter. See State ex ReI. Linbo v. Martin. 179 Minn . 463 (229 N. W. 
fl77) and the cases cited ther e in o n pug-c 467. 

Wilkin County Attorney. 
Septembe r 18, 1951. 
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JOSEPH J. BRIGHT, 
Ass istant Attorney General. 

379-C-8-C 

Town roads-Abandon menl-Reopening-TiUe thereto may not be acquired 
by adverse 11Ossession- L. 1899, Ch. 65- uninte rrullted and long contin­
ued nonuse may constitute abandonment. 

Facts 

HOn March 29, 1870, the Supervisor s of one of our townships estab­
li s hed a public hig hway four rods w ide on the section line and caused 
the same to be s urveyed by a surveyor and uccepted hi s report. All of 
thi s is a matte r of r ecord in the township books. 

"There is no r ecord of any vacation proceedings in connect ion with 
the said highway. 

"There is no township r ecord that the road was eve r improved. 
However. t he re was truvcl on this r oad down to .Ibout 1925. About thi~ 
time, t he owners of adjacent land pluced a fence in thc road, and, subse­
quently I trees were planted. 

"The town board now wis hes to reopen thi s hig hway and improve 
the same. The owners of the adjacent lands take the pos ition that the 
township has los t its ri g ht in the highway becnuse they have occupied 
and cultivated t he land since about 1925." 

Question 

" h the town board entitled to open thi s highwny nt th(' l)l'e"H' nt 
time without payment or damages to adjacent owner s '!" 
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Opinion 

The above faeLs di :;c1osc t ha t on March 29. 1870, the town bU<lnl of 
s upervisol's establi shed n town I'oud four r ods wide on the secl ion line. There 
is no ,'ccol'd of Hny vHcation of thi s " 011CI. The road was traveled until 1925 
when the adjacent lundowncl's phtccd a fence "Inos;; the road, and there­
after trees were planted within the roadway. 

Since the enactment of Laws IS!)9, eh. 65, titl e to a public highway 
cannot be ncquil'ed by adverse possession. See 1 Dunnell's Minn. Digest, 
Section HI , and cases cited. 

Uninterrupted and long continued nonuse of a public highway may con­
s titute an abnndonment thel'eof. 3 Dunnell's Minn . Digest, Seclion 41 GO, 
Hnd cases cited. Whether there has been an abandoment of the road in Ques­
tion dcpends upon all of the motcrial fa cts. This office does not puss UpOIi 

questions of fact. 

The case of F reeman Y. Towns hil) of .-'ine City. 205 Minn. 309, 28G 
N. W. 299, involved a Icgal problcm analogous to the question involved in 
the ins tant case. In the course of the dec is ion the court, on page 315, quotc!':> 
from the case of Anderson Y. SUI)en' isors, 92 Minn. 57, 59, 99 N. W. 420, 
as follows : 

"Proceedings in the matter of laying out public highways have 
always been treated liberally by thi s COUI·t, and the statutes on the sub­
ject cons tl'ued broadly, and with a purpose to facilitate the action of 
public authorities. 1'0 apply strict rules of jurisdiction would res ult in 
rendering invalid neady all such proceedings, and be subver s ive of the 
best inter es ts of the public." 

And on the same puge the court dis poses of t he claim of abandonment by 
referring to L. 1899, e h. 65, which precludes the acquisition of title to a 
public highway by adverse USCI'. The court Quotes wi t h approval from Parker 
\'. City of 81. llau l, 47 Minn, 317, 319, as follow s : 

"Jt may also be safely laid down as sound, both upon reason and 
upon considerat ions of public policy, that until the time arrives when a 
street, levee, 01' the like is required for actual public usc, and when 
the public authorities may be properly 'called upon to open 0 1' prepare 
it for such use, no mer e nonuser for any length of t ime, however grent, 
will opel'ate as an abandonment." 

A nd in conclusion the court said: 

"In the case at bur ther e was no evidence other than the mere fac t 
of nonus er. The burden was on plaintiffs to prove abandollment." 

We believe that the decis ion in t he F reeman case, supra, is controlling 
upon the question presented in the instant case. Possess ion of the r oad in 
question by the abutting property owners s ince 1925 and planting tree!' 
ther'eon did not ves t title thereto in the abutting property owners. Further­
more , t he mer e nonuse of the road in Ques tion did not of its elf opel'ate a s 
nn ahandonment. The burden of es tabl ishing abandonment wou ld be upon 
the abutting lundowners . Parker Y. City of Sf. Paul. SliPru . 
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It is therefo re our conclus ion that the town board may proceed to im­
prove the road involved us public need and necessity the l'cfar may exist, 
and without the Il l'ccssity of instituting flllthcr r oad procccdingfol for that 
purpose. 

VI CTOR J. MI CHAELSON, 

Wntonwan County A Horney. 
Octobel' 15, 1952. 
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Special Assistant Attorney General. 

377-B-IO-k 

Tnwn roads-F(>nce~-Power of town to requ ire removal of fences within 
road limits - Right of ahutting la ndnwners to use portion of road­
M. S. 1949, Sections 160.27 and G16.0 1 considered. 

Ques tions 

HI . Docs the Township BOHrd have any uuthol' ity to restrict the 
ahutting ow ner of lund from fUJ'millg on the road right-oi-way within 
the urca contained within onc rod from the center of t he road ? 

<42. On a four-rod towns hip road, does t he Board have the au thori ty 
to force the abutting lund owner to keep and maintain his fences two 
rods from the cenler oC the road, or , in other words, on the outer edges 
of the I'ond rig ht-o f-way?" 

Opinion 

These questions may be convenien tly considered together a nd likewise 
ans wered. 

The town board has cont.rol and juri sdiction over town roads, Seetion 
160.01, subdivis ion 5, and Sect ion 163.01. 

A party whose la nds abut a public rura l highway has certain rights to 
use a portion of such highway not needed for public travel, and may plow, 
level, and seed t he same t o g rass within one rod of the center. He may 
not by such work interfere with t he travel upon the road 0 1' improvements 
of such r oad. M. S. 1949, Section 160.27. 

The answer to the fi rs t question is to be resolved by a determination of 
whether the use by a n abutting owner of the marginal area from "one rod 
of the center" to his property w ill interfere with t he use of the travel upon 
the road by the public, or improvements of the road. If it does, then the 
town board has the power to restrict ~ uch u ~e as in its judgment may be 
necessary to protect the public. 
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The f ee of 8 n abutting property owner extends to t he cen ter of t he 
street or highway subject only to the public casement for public use, and 
he ma y use his proper ty f or a purpose compatible with the fr ee use by the 
public, the public authorities determining how much sha ll be reserved for 
s uch use. See Kooreny v. Dampier-Baird Mortuary. Ine., 207 Minn. 367. 
291 N . W. 611. 

In Kelty v. City of Minneapolis. et nl .. 157 Minn. 430, 431, 196 N . W. 
487. the court said : 

HThe abutting owner owns to the center of the street, subject to 
the casement of the public, and may use it for a purpose compatible 
with t he free use by the public of its easement, Tow n of Glencoe v. 
Reed, 93 Minn. 518, 101 N. W . 956, 67 L. R. A. 901, 2 Ann. Cas. 594; 
West v. ViIlag'c of White Bear, 107 Minn. 237, 119 N. W. 1064; Rost v. 
O'Connor, 145 Minn . 81, 176 N. W. 166, 9 A. L. R. 1265; P ederson v. 
City of Rushford, 146 Minn . 133, 177 N, W. 943, Hnd cases cited; Dun­
nell, Minn. Dig, and 19J6 and 1921 Supp. Sections 4182-4183, and case:i 
cited. Whether a use is compatible, or is a n obstruction, depends uJlon 
the character of the use by the abutter and the character of t he street." 

An ubuttinJr owner may not const ruct and IlHlin tnin fences within t he 
right of way limits if by 50 doing t he usefulness of t he highwHy ror the tnlv­
cling Jlublic is impaired, 0 1' which would rendel' dange l'ous the u~e of the 
highway by the public. Such a use thereof would cons titute a public nuis­
ance under Section 616.01. 

The purpose of this statute declaring it a public nuisance to obstruct 
and render dnngerou5 the exercise of the public right of pas~agc on a hig-h­
way is to secure t o everyone an enjoymcnt of a public right. Hanson \'. nail 
et al.. 202 Minn. 381, 279 N. W. 227. See also Dunnell , Minn . Dig" Vol. 3, 
Sections 4168, 4169, 4179 and 41 80, and cases cited thereunder. 

RCll v iJI(' County Attorney. 
April JO, J951. 
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VI CTOR J. MI CHAELSON, 
Spccial Assistant Attorney Gencl'al. 

377-B-IO-j 

Town roads-Vacation-Street-Towns subject t.o M. S. A. Section 368.01. 
may. as fee owner of all abutting lands affected, petition for vacation 
of highway under Section 412.851. 

Facts 

"The Town of Bloomington is the owner of Lots 10 nlld 1.1 in Wales. 
wood Park. Lying between these two lots und abutting thl:! l'eon is a 
s treet named Ruth Place extending from Loga n Avenue to MOl'gan 
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Avenue, one block, which the Town dcs il'cs to huve vacated so that the 
street can be lI sed in connection w ith t he sa id lots which a rc bcill/.!' used 
and will be in the future used fol' t he erection thereon of buildings for 
the u se of the Town such as a garage building in which to house town 
street equipment, which last is now under construction." 

The Town of Bloomington is subject to the Jl l'ovis ions of M. S. A. Sec­
lion 3G8.01, and is po~sc:"i'ed of certain powe rs exel'ci sed by villaJ.,:"c::; , includ­
ing the power to vatalc a hig-hway as p l'csnibcd in Section 412.Hf.l. The 
town owns in fee all of the 11l'Opcl'ty ubutting that part of the ti tl'eel sought 
t.o be vacated. 

Que~tio ll 

" Can the Town of Bloomington pclition its own Town Board fol' a 
vacation of lh is :; lreel or would it be beLte r practice Lo Jll'oceed in Dis ­
trict Courl under M. S, 1949, Section 505.]4?1t 

The Town of BloOllli ll ,lrloli comes w ilhin und is posse:-.;scd of the IImnr:; 
IlI'cscribed in M, S, A, Section 368.01, which rends a s f ollows : 

"Any town in thi s state having' thercin platted pO l'tions on which 
there reside 1,200 01' morc people shall have and possess thc samc power 
and the su me authority now possessed by vi llages in thi s s tute under 
the laws of thi s s tate in so !HI' a s such powers arc e numcl'tlted in Sec­
tion 412.221 , subdiv is ions 3, G, 8, 9.1 1, 14,16,17, 18,19,20,21,22,23, 
25, 26, 28, 29, and 32, a lso the powers enumerated in Sections 412, ll , 
412.191, s ubd . 4, 412.231, 412.401 to 4 12.48 1, 4 12.49 1, 412.85 1 and 412.871. 
The town board thereof may adopt, am end, 0 1' r epeal such ord inances, 
rules, and by- laws fol' any purposes so e numera ted as it deems ex pe­
dient." 

Under the afoJ'esuid statute a tOWll is authorized and elll lJOWel'ed to 
vacate streets as provided in Section 412.851, wh ich provides : 

"The counci l may by I'esolution VHC;:lle any s treet 0 1' Hiley OJ' P<ll't 
thereof on petition of a ma jority of thl..' OWI1('I':'; of lanel abuttinJ,!' 011 

the str eet or alley or part the reof to be vacated. No such VH clition s hall 
be made unless it appem':; for l he inte res t of lhe public to do so ufte r 
~I hearing preceded by two weeks ' published a nd posted notice." 

We have not found any deci :-.; ioll of our own court cO Il ~t l'u in )! the word 
"ownel's " as used in the last mentioned s tatute to mean Hnd inc lude a 
llIunicipa l cOI'pora tion 01' a tOWIl. NI..'ithc l' have we found any deci sion UJlon 
lhe que:; t.io ll of whethe r a town IJOan\ may, as an abutt in g- ownCI', make a 
pet ition as ~lIdl fol' a vaLati tl1i of a :-: In,(·t alld l hen aLl upon it:-: oWl! pet i­
tion. 

It is OUl' opi nion that l he term " pd itio n of :t majurity of lhe OW ll el'S 
of la nd abutting 0 11 the s tn!cl" shou ld bc cons t r ued, in t he instllnt casc, 
La mean and include lhe town which OWIl :; the fcc to a ll of the Ili nd abutting 
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the st l'cct proposed to be vacated. The terlll "owner," un less rest.r icted, 
should be construed to meRn corporat ions, bot.h public and private, as well 
a s indiv idua ls. Sec !'cople ". Village of Lumbard ( Ill .), 149 N. E. 584 ; 
Mcquillin J\lunici}lal CUrj)ol'nliol1s, Vol. 2, T hird ~:d i tion, Section 7.33, Vo l. 
13, Sl'ct ion 37.48; M C. J . S .. Section lG72. 

A more serious as pect of the question under cons ideration involves the 
right of the town to pass upon its own petit ion for vaca t ion of a stl'eet OVC l' 

which the town has j u ri sdiction. However, under Section 412.851, suprn , 
no vHcution s hall be mude un less it appears for the interests of the publ ic 
to do so , and aftcl' a hearing of which two weeks publis hed and pos ted no­
t ice hus been g iven. Pel'::>o ns who huve an inte rest in the proposed vacation 
wou ld have un opportunity to express thei r views ut such heu l'ing. T he 
lown muy not vacate the st r eet in ques tion unless it is for the best intel'­
ests of the public to do so. Furthermore, the action of the town orderi ng 
vacation could be by appropriute proceedings judiciully reviewed. 

From the foregoing we reach the conclus ion that the town is an owner 
within t he me~uling of that term as used in Section 412.851, and that t he 
provis ions thereof arc applicnhle to the proposed vacation of the street . 

VICTOR J. MICHA ELSON, 

Bioom ing'lon TowlI Attorney. 
DC('elllbcl' I , 1952. 
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Spe('iHI Assistant Attorney General. 

TnlmC regulations-A uthorized e mergency \' chicle-Pri va tely owned vchic lc 
uf voluntee r firema n, cuns t;'lble. de puty ~ h e riff or s he rifT is not an author­
ized e me rgency ve hicle under M. S. 1949. Section 169.01, Subd. 5, exupt 
a ~' ehi c l e of a n act ive voluntee r fire man permitt ed to dis pla )' a red lig ht 
in the front by the commiss ioner of hig hways under M. S. 1949. Section 
169.58, Subd. 2. Private ly owned vehicles of the uther enumerated pe r­
sons canno t be elluil)PE"d with red lig ht.s - M. S. 1949, Section 169.64, 
Subd. 2. No vehicle othe r tha n a n a u thori zed e me rge ncy ve hicle can he 
equippcd with a s iren- M. . J949, Section J69.68. 

Question 

Is a private1y owned automobile equipped with r ed lights and a s iren 
and used by a membcr of a volunteci' fi r e department 0 1' by a constable, or 
by a deputy s heriff, 0 1' by u shcriff an authorized eml'rgency vehicle within 
t he meun ing of M. S. 1949, Section 169.01, Subdivision 5? 

Opinion 

M. S. 1049, Section 169.01, Subel. 5, r eads : 
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"Vehicles of t he fire de partment, police vehicles, and s uch ambu· 
lances ancl cmc l'a;c ncy vehicles of lllu nicipal departments 01' public SCI'V· 

icc cor pora t ions as H e dcs iJ.!nated a i ' author ized hy the commiss ioner 
o [ hig!w ..... ys UI' the chief of po lice o f all incol'porated city , and equipped 
1tnd ident ified according t.o 1<-1\\1 ," 

Privately owned vehicles of the persons described in the ques tion, unless 
~lIch private ly owned vehicles are re nted by municipalities or public service 
coqlol'utions o r HI 'C unde r the exclus ive control the reof uncleI' n lease 01' 
oUw nvisc, urc not the kind of vehicles which may be des ignated 0 1' a uthor­
ized ti S l' Ill CI'g cnc y ve hicle!'; by the commiss ioner of h ighways 01' the chicf 
of police. 

1\1 . S. ]949, Sect ion 169.G4, Subdivis ion 2, prohibits a vehicle Irom being 
equipped or ope l'nled upon any highwa y with any lamp or device dis playing 
It r ed Ji g ht othe r than those required 0 1" pe rmitted by the Highway Traffic 
Regulation Act. M. S. 1949, Section 169.68, permits authorized emergency 
ve hicles to be equipped with sirens but not other vehicles . M. S . 1949, Sec­
tion 169.58, Subdivis ion 2, permits a veh icle operated by an active member 
of a volunteer fire depHl"t ment, upon obtui ni ng a permit from the cOOlm is ­
s iOller of hig hwuys , to be equi pped with l\ red lig ht in the f l'ont of such 
ve hicle. P ermitting such ve hicle to he so equipped is fOI' identification pur­
poses onl y and the vehicle is not and does not become an authorized emer­
g-ency vehicle w it hin the mea ning' of Section 169.01 , Subdivis ion 5. 

The views expressed her e in are in conformity with thefollowing opin­
ions of thi s office : J uly 0, 1948, to the Commiss ioner of I ns urance; May 20, 
] 048, to the chief of the hig hwa y pntl'ol ; July 1, 1947, to the city attorney 
of Ihl sl ings, Minneso ta- a 11 re lating to vol un tecl' firemen (our fi le No, 
!.18!)- :l-J 8) . The lutte r opinion in so f ;:\I ' a s it infers that a volunteer fire­
m Ull may use red lig hts o r a siren, whe n pCl'lniss ion to do so hus been ob­
t~li ncd from a ch ief o r police or the commiss ioner of highways, is modified 
Lo t he extent ncccssury to conform with the views expressed herein . 

Pine County Attol"llcy , 

Mfll"eh !i, 1%1. 
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J. A. A. BURNQUIST. 
Attorney General. 

989-A-1 8 

Traffic rcgulat.ions- Parking-Cities and villages may enact tr,affie regula­
tions not incons ist.ent with TraHic Code, but uny local regulation atrect· 
ing trunk hiJehways within munici))alily must han consent of Commis . 
~ion er or Highways. 
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Facts 

"The ordinances of the City of l\hlnkato do not make it illegal to 
park in front of theaters, hotels , police stut ion, bus stops, but only in 
the places set out in Ordinance 96, Sections 35 to 40, a copy of which 
is herein enclosed. 

"The Stututes, Section 169.34, provides whcl'c stOI1S al'e 1)1·ol1ibi1.cd. 
No. 14 thereot, 'At any place where oflicial s ig ns prohibit s topping'," 

Questions 

I. "Does this provision 'At any place where officiHI sig'lls prohibit 
stopping' mean that the Council can puss un Ordinal1ce rc~ulaling 

where s tops arc prohibited such as places in front of thcOilcrs , ho tct ~ , 

police station, and bus stops, and other public places 1" 

2 ... 'Officia l s igns': docs t hat mean that the Pol ice Department 
can. erect a sign whenever it deems it necessa r y lhat no purkin/.:' s hould 
be allowed by merely placing a sign or by llHi nting the pIilce yellow to 
prohibit parking, without a City Ordinance?" 

We consider both questions together. 

M. S. Section 169.34, to which you rcicl', is u I>al·t of thl' Highway Tl'affic 
Regulation Act. coded as M. S., C. 169. 

Section 169.34 prohibits the s topping'. stand ing 01' parkin/.:' of it vehicle, 
except when necessary to avoid a conflict with other traffic 0 1' in compliance 
with the directions of a peace officer 0 1' traffic·control device, ill any of the 
places in that sect ion specified. 

M. S. Section J69,03 prescribes that the provis ions of C. 169 s hall be 
applicable and un iform t hrotlg"hout the state and in all politicul suodivis ion:-; 
lind municipalities the re in and t ha t no JOCll1 authol'ity s hull ellact OJ' enforce 
llny rule or regulut ion in conflict with the provi!' ions of that chapter unl e!' !' 
expressly authorized by the provisions of that chapter . Local authorities 
ul'e authorized to adopt traffic regula tions not in conflict with t he provision!' 
of M. S., C. 169. 

M. S. Section 169.04 expl'ess )y prescribes t hut the provis ions of C. 169 
s haH not be deemed to prevent local authol'iti(>s, with respect to s t l'eets and 
highways under their jurisdiction and, with the consent of the commissioner 
of highways with respect to s tute trunk highways within the COI'po l'ate 
limits of the municipality. and within the r ensonable exercise of the police 
power, from regulating, among other t hi ngs , the standing 0 1' parking of 
vehicles . 
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Accordingly. under M. S. Section 169.03 the Council of the City of 
Manknto, in the r easonuble exe l'c i~e of the I)olice power of the city, may by 
ordi11Un ce adopt tntffi e I'cg'uiutions not in confl ict with t he provis ions of 
M. S., C. 169 and thc l'cby regulate the standing 01' pm'king of vehicles in 
f ront of such pl.aces a s "thea ter s , hote ls, police s tation, and bus s to ps, and 
other public places ." In so fn t' as t he ordinance I'cg'uiat ing the s talld ing 
Qt' parking of vehides in front of s uch places may involve a I'c~ulat i on 

with r espect to s tate trunk highways within the city. the consent of t he 
com missioner of highway!; of t he State of l\'linnesola to such regulation 
mus t be obtained unde!' M. S. Section 169.04. 

Answer ing your second ques t ion, the adoption of tnlfilc r egulations by 
the City of Mankato involves legis lative action. The legislat ive power of 
the c ity is vested in the city council. The ordinance s hould prescribe the 
p laces whereat the stopping-, standing 01' parking of a vehicle s hall be pro­
hibited. By the same ol'<linance, or hy reso lut ion, the counci l might direct 
that the police department ins tall at such prohibi ted places such l'i uitable 
and oflicia l s igns givinJ.{ not ice to the public of the I'es tl'i etion involved, 

City A ttol'ney Ma nkuto. 
June 13, 195 1. 
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LOWELL ,I. GRADY , 
Assistant Attorney General . 

!.I8~-A-1G 

Trame rel! ulations-P a rkin g-Over t ime-Fincs-N o a uthority for en\'e h' I)C­
ticke t plan descr ibed. 

Facts 

"The City of Waseca, Minnesota, has provided parking meters 
throughout most of the business di s trict ancl in orde r to minimize the 
inconvenience to violators who are requi red to report to the Pol ice De­
partment or Mun icipal Cour t Judge upon r ece iv ing a t icket, t he Council 
hus considered var ious other plans. One plan is to att ach a combina­
tion parking t icket nnd money en velope to t he vehicle in violation 
which would pcrmit the violator to place a ce rtain des iJ,.:"nutcd a mount 
of fine money in thc envelope a nd to leave the enve lope at one of thl'ec 
boxes placed a t strategic points in the business Hl'ca, This would avoid 
having the violators r epOl,ting to the Police Depal'tment 01' Municipal 
Court. 

"The quest ion ha:; been I'ai :;cd as to whe lhel' 0 1' not such al'runge­
IlIClJt would be legal in tha t undcl' our Ordinance the violator is s ub­
ject t o a maximum tine of $1.00 to be impo:.ed by the Municipal Judge. 
As u practical mattcl', the Judge has authorized the City Clel'k to 
accept fine monics to avoid the inconvenience of holding COUl't solely 
for the purpose of hearing pa rking violation matters. 
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"I am enclosing herewith sample copy o.f the envelope which the 
Common Cou ncil would like to use. The ticket attached to this envelope 
is not ava ilab le, hut I be lieve it ilIustnltes the type of thing we have 
in mind." 

The sample copy of the envelope, in it s material parts , reads as follows : 

"To Person Operating Motor Vehicle : 

Lie. No .. ___ .. . _. ___ .... __ ......... ... ... .. Meter No .. . 

Name ... .... ..... ...... .......... ....... . _ .... .... .. .. .... .. __ .. _ ..... __ .. _ ... . 

Address 

State. ____ .... ....... .. ........ . . Date .... ..... .... .. . 195 ... . 

VIOLATION: PAID PARKING TIME 

EXPIRED ............... ............ .... .... ...................... ..... .......... ... .. . 

For the above violation you may : 

(l) Enclose $1.00 in this envelope, SEAL and DEPOSIT, 
on same day issued in an OVERTIME PARK ING 
BOX, yellow collection box located .. ...... ... .......... ... ...... . 

or ....... . . .••••.. . ... .•.•....•..•..•• 01' . •..• . •••..•.••....•....• .. ..•. .. 

-or-

(2) Report to Police Department in the City HaB. Bring 
this Envelope Ticket with you." 

We assume, from the tenor of your inquiry, that the plan and envclope 
involved will be applied only to overtime parking v iolations, the maximum 
penalty for which under the ordinance is a fine of $1.00. 

You request an opinion on the 

Question 

"0( the legality of pUI·king violators l)R y ill g' their fines in th e manner 
described." 

Opinion 

Of course, no person given a ticket for overtime parking is required to 
usc the envelope. 1f such person does enclose $1.00 in the envelope, that 
enclosure does not, under the plan submittcd, constitute the payment of a 
fine. Only the COlll·t has power to impose the fine. In the plan submitted 
the court has not imposed n fine. Nor is there anything indicated in the 
plan submitted that the $1.00 enclosed in the envelope, if it is enclosed, 
represents "bail money" to be forfeited if the a lleged violator fails to 
appear in court in response to the ticket . Assuming, without conceding, 
that n "bail-money" arrangement is not objectionable, it is sufficient to say 
that the plan submitted by you does not embrace that type of arrangement. 



234 MUNICIPALITIES 

Traffic violations bureaus have been established in some of the larger 
cities for the purpose of ass isting the traffic cour ts in those cities with t he 
clerical work in t raffic CH ses involving minor violations . An example thereof 
is fUl'Ili shed by L. 194 1, C. 156, r elating to t he mun ic ipal court of the City 
of Minneapolis . By Section 6a, subd. 1, thereof there is established in the 
municipal court of the City of Minneapolis a tl'utftc violations bureau for 
that purpose. Subd . 3 t hereof provides that pel"SOn S who have received 
traffic tags as defined in suhd. 2-

It • •• may ans wer to the charges therein set forth by appear­
ing at the said t raffic violations bureau and performing the following 
acts , to-wit: waiving n hearing in court, pleading g uilty in writing to 
the charge, giving a power of attorney to the person in charge of said 
bureau to make such plen for t hem, and by paying the fine prescribed 
by said court. Acceptance of said power of attorney a nd said prescribed 
fine by said bureau s hall be complete satisfaction for the violation 
charged and a receipt so stating s hall be delivered to the person paying 
said fine ." 

Subd. 4 thereof J)I'ovides that the judges of t he municipal court of the City 
of Minneapolis s hall des ignate fines to be I)aid for all offenses, which may 
be satis fi ed at the bureau. Subd . 5 authori zes the truffic violations bureau, 
among other things , to represent in COUl't pel'sons g iven such t ruffi c tags 
who desil'e and arc permitted to plead gui lty to the viola t ion charged, under 
the conditions stated, and to accept the pl'escribed fines and issue receipts 
t herefor. 1n pursuance of the authori ty by t hat law conferred, the municipal 
judges of the City of Minneapoli s have des ignated the fines to be paid for 
all truffic offenses involved and have issued an order relating to t he opera­
t ion of the traffic violations bureau. The law is a lso implemented by pro­
visions of an ordinance of the City of Minneapolis relating to the traffic 
violat ions bureau. It will be noted t hat the traffi c violations bureau of the 
City of Minneapolis and the procedurcs therein a re based upon express 
statutory authority. 

'rhe municipal court of the City of Wusccu opcrates under L. 1895, C. 
229. See Vol. 27 M. S. A. at p. 316. Whether, independently of expres~ 

statutory authority t herefor , t he municipal court of the City of Wasecu 
could by rule establ ish therein a t r a ffic violations bureau comparable to that 
ex isti ng in the City of Mi nneapolis is a question which is neither presented 
by your inquiry nor cons idered herein. 1t is sufficient, f or the purposes of 
this opinion, to express my view that the proposed arrangement submi t ted 
by you has no legul authority. It s hould, perhaps , be unnecessary to sa y 
this, but, for the purpose of avoiding poss ible misunderstanding elsewhere, 
th is opinion is limited to the specific inquiry pl'esented by you and should 
no t be construed as ruling that municipal courts operating under L. 1895, 
C. 229, are without power to es tab lish therein a tra ffic violations bureau 
upon a legal basis . 

Waseca City Attorney. 
April 3, 1952. 

LOWELL J . GRADY, 
Ass istant A ttorney General. 
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125 
Traffic regulations-Parking- Res trictions-Unattended vehicles-Removal 

of at expense of Qwnl'r or operator. 

Statement 

Ordinance No. 97, Section 3, of the City of Virginia, reads : 

II 'Whenever any police officer fi nds a vehicle una ttended upon any 
Rtreet or hig hway such v<>hicle constitutes an obst ruction to t raffic, 01' 
wrongly pnrked, such office I' is he reby authorized to provide for the 
removal of such vehicle to any public garage at the expense of the 
o\\,ne r or operator, and all incidental charges including towing and stor­
age of s uch vehicle shall be paid by t he owner or opera tor t hereof', " 

Facts 

UAt certain times of t he year t here arc repairs made on va rious 
streets, avenues and alleys in the City and i t is necessury to restrict 
parking by s igns while said repairs are made. Also, at certain times 
of the year there is snow r emoval so that it is necessary to r estrict 
parking by signs during t hat t ime. During said time of r estricted 
parking, the City has notifi ed the public by new~ Jlape r mls and by r :1d io 
t hat the curs must be removed." 

Questions 

1. Where the restrictions on park ing, indicated by the s igns re­
f en'ed to in the Facts, are violated by the owner or operator of a vehicle .. 
has the police officer , under the above-quoted portion of Section 3 of 
the ordinance, <l the right to r emove the vehicle to u public garage at 
the expense of the owner or operator nnd cha rge him for the towing 
and storage thereof ?" 

2. "Under thi s same Section, i f a enr is left unattended for several 
days , has the Police OttlCC l' the right to r emove sa me to l\ public g arage 
at the expense of the owner 0" opel'atol' and charge him for the towing 
and storage thereof ?" 

Opinion 

No ca tegor ical answer to ei ther of yo u,' questions is attempted. 

In McQuillin , Municiplll Corporations (3d Ed.), Vol. 7, Section 24,651, 
with r ef erence to municipa l ordinances IH"CSc" ibing parking regulations, thi s 
statement is found: 

"Provis ion may be made for the hauling away and impounding of 
vehicles violating parking regu lations. Thus , ordina nces decla ring ille­
ga l parking to be a nuisance and authorizing the remova l of offending 
vehicles and the ir r etention by the chief of police until payment of 
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charges have been sustained. Such an ordinance does not deprive an 
automobile owner of his JlJ'operty wi thout due process of law or deny 
to him equal protection of t he laws." 

It does not follow tha t. t he pmticular pl'ovi:; ion of the ord inance he re 
involved is a val id olle under the above-stated general l'ule. 

Municipal ordinances declaring any unoccupied vehicle parked upon a 
public street in violation of an ordinance of the city to be an obstruction 
in t he street and a public nuisance, and providing f or the summary r e moval 
by t he authorities of such offending vehide, have been sustained against t he 
constitutional objection of denial of due process. See McLaurine v. City of 
Birmingham l (l946), 247 Ala. 414, 24 So. 2d 755; Hughes v. City of Phoenix:'! 
(1946), 64 Ariz. 331, 170 P. 2d 297. 

The home-rulc chartcr of the City of Virginia charges the city council 
with the Uactive care, supervi sion and control of all public highways , bridges, 
streets, alleys, public squures and grounds," and the city council is required 
to Hcause all streets which have been opened and graded * • * to be kept 
open and in r epair and free from nuis ances." See Section 117. Section 99, 
of the charter confers spec ific powers upon the city council. The seventh 
paragraph t hereof au t horizes t he council to "regulate a nd prevent the use of 
street s * • * f or signs, s i gn ~posts, * • * and other obstructions * •• ; 
to remove and abate any nuisance, obstruction or e ncroachment upon the 
walks , streets, a lleys and public g r ounds ." The fifty- fifth paragraph of Sec­
tion 99 aut horizes thc city council to "decla.-c what s hall be a nu isance, 
[and] to abate the same." 

The counci l of the City of Virg inia, under t he charter provis ions cited , 
has ample authority to define "nuisances" a nd to abate them and to "regu­
late and prevent the use of streets" and to provide f or the r emoval of ob­
structions t her efrom. 

The question then r emains: whether by the ordinance involved the city 
council has exer cised th is authority in respect of ve hicles wr ongly parked 
on the s treets or vehicles left unatte nded thereon fo r ~I n y prohibited length 
of time. 

We have in our file a 1940 compilation of the ordinances of the City of 
Virginia. Ordina nce No. 97 appeHl'ing therein does not declare that any 
vehicle parked upon the public street at a place 01' in a manner 01' f ol' a 
length oi time prohibited by a n o l'dinance of the city, if unoccupied, con­
s titutes either an obstruction in t he str ect or a public nuisance. The lan­
guage of that portion of the ordinance quoted in your inquiry, although 

lIn t he McLaurin" calle t he »l.'Ctiu n uf the Ul'dinnnce th..,re invo h 'ed ,"{'ud ; 
"Any vehicle pa"ked upon H Iluhlic s t"eet of the c ity ut a place, in a manllCI' or fo,' n 

length of timc Il rohih itcd hy tall ordill Rll ce o f the city ill. if unoec UI}k-d . he reby declared to be 
UII obstruction in »uel! d reet IIl1d II pu blic nui~lIl1ce, Hnd ally Ilolicc offi cer o f the city is 
hereby au thorized to camse the Sli m e to be removed to. a nd impounded in, the de l}()!! itory pro­
v ided by the city fOR' such p\' l"!lose:' 

21n t he Hua-hes ca>ie t he ol"(l illH II CC t here in volved wa l'! o ne e n titled; 
"An o.·dinu nee I)rohibiting the pEl"ki ng or stlUHl ing o f m otoR' vehic le.! within the c ity i n 

v iolat ion o f the ordi nances of the c ity ,·egu lating the same. declaring s uch illegal parking to 
be a nuisa nce and n menllce to t he sa fe a.nd propel' regulation o f traffic, prov id ing [01' t he 
rl.>n1oval or such vehicle IIlld iUl reten t ion by t he chie f o f Jlolice \Intil the payment o f removnl 
Ilnd !!to rall"e cha rges; "nd decln"i"J:" lin e me l·J!"(·ncy." 
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somewha t defiant of any g rammatical analysis, might be tt'ansposed, with­
out in jury to its intent, in this fas hion: "The police officer is authorized to 
provide for the r emoval of a veh icle to uny public garage at the expense 
of the owner 0 1' opcmtol', whenever the police officer .finds that a vehicle 
unattended upon any street or highway or wrongly parked constitutes an 
obs truction to tt"affic ." If that be the propel' construction of the provision 
of the ordina nce here involved, it vests in the individual police officer the 
decision whether the particular vehicle, left unattended or wrongly parked 
a ll the s treet, constitutes an obstruction to traffic . The va lidity of any such 
at.tempted de legation of power to the individual police officer is open to 
sel'ious ques tion. The ordinance does not dec la re that certa in conduct of the 
owner or operator of t he vehicle s hall constitute an obstruction 01' a nui­
sance. If the consequences of summary ]'emoval, together wi th liability f or 
the towing and storage charges, are to follow the act s here involved of un 
ownel' 0 1' operator of a vehicle, cons iderations of elementa r y fairness sug­
gest, if they do not r equire, that there be a definite and certain legislative 
s tandard prescribed which will apprise t he owner or operator that those 
consequences will ensue upon t he violation of the standllrd prescribed. The 
provision of the ordina nce hcre cons idet'cd prescribes no standard of con­
duct to which the vehicle owner or opcratol' may look, unless it be the 
fl ex ible standul'(l of the j u<ig- Ill ent of the particular police officcr, und even 
that fl exible stlllllial'd might vary according to the mood of t he indiv idua l 
police ollicer. 

LOWELL J . GRADY, 
Ass isblll t Attorney Genera l. 

ViI'g inia City AUol·ney. 
August 8, 1951. 989-A-1 G 

126 
Traffic regulat ions - Towns - (1) nig ht. of town to adopt trame nrdinancl's 

re lating to nontrunk highways limit ed by recluiremcnt that as to ~ I)cccl 

limits same must be ap l)roved by commi~sioncr of highwnys - M. S. 
J949, Section 169. 14, Subdivisions 2 und 5. (2) Town held to be a munici ­
I)!llity within purview of M. S. 169.14, Subd . 2. 

S tatement a nd Ques tion 

flBy your Opinion No. 989-B-4, May 3, J950, you ruled that the 
Town Board of the Town of Minnetonka, if it qualified under M. S. A. 
368.0.1. had the » OWC I' to enact ordinances I'c~ ulati ng h 'uffic on town 
Rtreets. The Town of Bloomi ng ton qualifies untler the aforesaid section 
and its Town Bonnl des ires to adopt all ol'(linance regulating the s peed 
of traffic on certai n of its town streets. ]n thut connection, I have been 
rcading M. S. A. Scction169.14 of the Highway Traffic Regulation Act 
I'clative to speed J'cstl'ictions a nd it mig ht llIlpear from Subel. G of su icl 
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Act that any alteration made of the s peed limits on s treets can be only 
made upon authority of the Commissioner of Highways. Does that 
mean that the Town of Bloomington cannot enact ordinances relating 
to s peed without the cOllsent of the Commissioner? 

"Subd . 2 of said Section 169.14 provides that the limit of speed 
shall be 30 miles per hour in any municipality. Nowhere in Chapter 
169 do I find any definition of 'municipalities' and I have not been able 
to find any definiti on of that word in our Minnesota Statutes which 
would apply to t he aforesa id section . The Towll of Bloomington is a 
Illunicipal corpol'ation and absent in the section t he use of any words 
to s how that a town is not to be cons idered H municipality such as is 
a village, it appears to me that a town would come within the use of 
the word municipality of this section of the act. Section J69.01 which 
contains many definitions , contains no definition of a municipality unless 
it cun be cons idered that Subd. 28 thereof with reference to local author­
it ies is such. Many of our statutes have provis ions which state that 
t hey relate to cities, villages, towns , boroughs, etc., but I find no such 
provis ion in this section unless it be the firs t paI'HJ:nq>h of Section 
HH.1.03 HIl(I the firs t paragraph of Section 169.04." 

Opinion 

Irl an oplIl lon of this office dated AhlY 3, 1950, and to which you refer, 
the ques t ion refcned to and passed upon related only to the general powers 
of a town board to regulate traffic on t he streets with in the tOW11. We con­
cur in your conclusion that in rcspect to a change in s peed limits, such 
change must be made with the consent of the commiss ioner of highways 
and in the manner provided for under M. S. 1949, Section 169.14 , Subd. 5. 
This office s O held in an opin ion dated June 14, 1949, and July 22, 1948 (file 
9S9-A-I9). 

]n res pect to your second question, we concur in you r conclusion thut 
u town is deemed a municipality within the menning of the term us gener­
ally used in M. S. J949, Section 169.14, Subd. 2. It is true that the legis la­
tUl'e in enHcting Chapter 169 has not defined the term umunicipality." As 
you point out, however, it is significant that under Section 169.01, Subd. 28, 
the term ulocnl authorities" is defined and includes U ••• other local board 
or body having authority to adopt local police regulations· ••. " Section 
169.14, Subd. 5, uses the term "When local authorities believe that the exist ­
ing s peed limit · •• . " This provides a method of modification of the 
limits established by Sect ion 169.14, Subd. 2, which es tablishes , under clause 
(1), the 30-mile limit in any municipality. Cons truing t he proviSions to­
g ether, it is our opinion that a t.ownship is a Illunicipality within the mean­
ing of the term as used in Section 169.14 , Subd. 2, claU!:ie (I) . 

DONALD C. ROGE RS, 
Ass istant Attorney General. 

A ttol'ney fol' Town of Bloomington. 
August 9, 1951. 989-A-19 
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127 
Traffic regulations-Trucks a nd semi-trai lers - Eq ui pment - Wheel fJaps­

Construction of L. 1951, Ch. 640. 

Question 

UWhether or not the des ign of thi s truck (shown in ilIustrution) is 
guch that it would be exempt from the whee l flap law." 

Opinion 

L. ]951, C. 640 (M. S. 169.733), in so far as hel'e mate rial, reads as 
follows : 

.. ... every truck and semi-trailel' nol equi llped with rear render~ 
hy t he manufactul'Cl' shit 11 be equipped with wheel naps behind i t~ r CH l' 
wheels, • •• ,n (Emphnsis supplied.) 

The decided cases defining the word I<fend er " adopt the basic concept 
that a fend er is a guard 0 1' protection. See 16 Words and Ph ruses 477. 
Fundamentally it would seem t hat a fend er is a guard or pl'otection (01' th t! 
vehicle ot which it is a part or to wh ich it is affixed. 

It is clem· that the chief purpose of the act in question is to provide 
a protection against the throwing by trucks or semi-traile rs of wate r, slus h, 
snow, mud, or any othcr substance on cars or persons happening to be at 
the rear of such trucks or semi-trailers. 

It is a quest ion of fact in each case involved as to whether a truck or 
semi-trailer is so constructed by the manufacturer as to afford a coverage 
or guard over or around t he rear whee ls a s a separate or an integral part 
of its body construction . If the truck s hown in the illustration transmitted 
with your request, or any othe,r, is so equipped a s to furni sh the protection 
in tended by the enactment here considcred, such truck would not r equire 
t he wheel flaps provided for in the act. 

It is my opinion that those whose duty it is to enforce the law must 
determine the facts. In determining s uch facts they must exercise r cason­
able discretion. Any arbitrary 0 1' unreasona ble r equirement would be inva lid. 

Chief Highway Patrol Officer. 
March 14, 1952. 

128 

J . A. A. BURNQUIST, 
Attorney General. 

989-A-18 

T runk-Improvements-Plans and spt'ci6cations for iml)rOVement of trunk 
highways within municipality must. have approval of municipality pur­
s uan t to Subd. 3, Section 161.03. 1\1. S. 1949- Plans and ~ I)ecifi catiuns 
must be detailed and speci fi c. 
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Ord ina nces-Maps . ))I a ns. etc .. incorporated by reference for change of g rade 
or improvement of s treets do not need to be publis lH'd wit h ordinance. 

Statement 

You stute that on December 2!>, 1!)47 , the City of Moorhead CIlHctcd a 
Resolution, a copy of which you tn.lll smitted with youI' r equest for opinion . 
You furth er stnte tha t on December 10, 1951, t he City Council of Moorhead 
passed another Resoluti on, a copy of which you transmitted with your re­
quest for an opinion. You call atten tion to the fact tha t in each of the~e 
Resolu tions r efcyence is made to I< Highway Department InapS." You fur­
ther sta te that Section 63 of t he Charter of the Ci ty of Moorhead provides 
in part as folIows : " * • • every ordinance or resolu t ion , before it take!>; 
effect, shaH be published in the official paper * • * ." 

You also state t hat at the time the Resolu tion of 1947 was adopted the re 
was neither a const it.u t ional nol' statuto ry trunk highwI.1Y route tha t author­
ized the Commissioner of Highways to designate a t ru nk highway on First 
Avenue South and that such a route was not available to him until Trunk 
Highway No. 231 was added by Chap. 663, Laws 1949. ( Attention is directed 
to Subd. 5, Sec. 16 1.03, Minn . Stat. 1949, authorizing the Commiss ioner of 
Highways to change the numbering of trunk highways. Trunk Hig hway 
No. 231 as appears by the Resolution of 1951 has been renumbe)'cd as Trunk 
Highway No. 52 and to avoid confu sion will be rcfened to herein as Trunk 
Hig hway No. 52-231. ) 

Question 

I<Huving in mind Section 63 of the City Char ter , is it necessary that 
Hig hway Department maps whieh are r eferred to in t he re~olution s be 
published in the ofticiul paper as a part of the resolution that is pub­
li shed ?" 

Opinion 

The action taken by t he City Cou ncil in the resolu t ions transmitted is 
ev iden tly res pons ive to the r equirements f or apPI'oval of plans and s peci fica­
tions and approvals of grade changes required by Subd. 3 of Sec. 161.03. 
Minn. Stat. 1949. Plans and specifications for .the construction of trunk 
h ighways are made and prepared by t he Department of Highways and when 
completed are public r ecords on file capable of being definite ly and specifi­
cally identified by reference. I assume, in t h is case, thnt they were on fil e 
both in the offi ce of t he Commiss ioner of Hig hways and t he office of t he City 
Clerk . The general rule seems to be that an ordinance 0 )' r esolut ion con­
cerning the change of g )'ade of streets 01' construction work to be performed 
on stl'eets may refer to maps, plans, s pec ifications and other documents, a 
part of t he public records then in exis tence and on fil e a nd t hat such docu­
ments need not be published with the ordinance 0 1' r esolution. (See McQuil­
lin Municipal Corps. , 3 .. d ed. Vol. 5, Enactment of Ord inances, Sec. 16.80, 
at p. ~03; City of Napa v. Eas terby, 18 Pac. 253, 76 Cal. 222, at p. 227; City 
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and County of Denver v. Burgan La nd und Inv., 83 Colo. 55 1,267 Pac. 405 ; 
Slulc v. Waller, 143 O. Stale '109, 55 N. E . 2d G54, at p. 657.) This r ule has 
bee n r ecognized in two previous opinions of this ofli ce. (Sec: Opinion of 
Altonlcy General No. 59·A.:l2 dated September 12, 103 1; Opinion of Attol'· 
ncy Gene ral No. (i24 - ~-3 dated July 26, 1!')4(i.) In my opinion it was not 
necessary under Section 63 of t he Chal'ler t hat t he maps and plan s refel'red 
to in t he r esolu t ions be publi :-;hcd with the reso lu tions.' 

You also ask, having in mind the foreg-oing stutemcnt of facts ~l nd t he' 
tl'llll smitted resolu tions, the following 

Question 

"In view of the foregoing, the specific question that has been a~kc(1 

of my office is w hether 01' not the Hig hway Depal·tment does have 
authori ty ut t his time to b ike ally steps re lating to the construction of 
t.he I'oad down First Avenue South,lI 

Opinion 

Assuming as you state in you r request fol' an opinion, t hat the COIll ­
missioner of Highways in 1047 hud no stlltutory 0 1' constitut ionul authority 
Lo locatc a trunk hig hwuy a long First Avenue South, it would seem to me 
that the resolution passed by t he City Counci l of Moorhead in 1947 purport­
ing to approve cha nges in grade in and plans f or the constr'uct ion of such 
unuuthorized trunk highway would be ineffective on the date it was passed, 
Sub(1. 3, Sec. 161.03, Minn. Stat. 1940, onl y authorized the approval of 
grades, plans, and speCifications by t he C ity of Moorhead on the "Trunk 
Highway System," The trunk highway was not bu il t . Chap, 663, Laws 1949, 
did not refer to nor in any of its pl'ovisions PUl'POJ't to validate any specific 
previous action tuken by the City of MOOJ'heml and ther efor the resolution 
ineffective on the clute it was enacted remained so eve n though Trunk Hig h­
wuy N o. 52-231 was added to the t r unk highway system by Chap. 663, supra, 

In examining the Resolu t ion of 105 1 it is necessary to have in mind 
the provisions of Subel. 3, Sec. 161.03, Minn. Stat, 1040, which, in so f1:lI' ns 
here material, r eads as follows: 

UNo portion of t he trunk highway system lying within t he corpo­
rate limits of any borough, vi llage or ci ty s hall be constructed, recon­
structed or improved unless the plans and !'I peci fi ca tions therefor shall 
be approved by the governing body of s uch borough, vi llage 0 1' city 
before such work is commenced, nor sha ll the grade of such portion of 
t he trunk hig hway syst em lyi ng within such corporate limi ts be c~anged 
wi thout the consent of the gover ning body of s uch bOI'ough, village 01' 
city." (Boldface supplied.) 

lMlt llt>, e tc .. that al'e d rafted (or the purpo.l!e o r an o rdinan~e ~uch fI. ~ mll l)M I'cfer l'ed to in fI 
1.on inlt o nlinHllce nl'c K(lIl(OI,t lly h(ol d to I'('ll u lre 11UbliclIlion with the o l'(li lmn cc, 800 W . H . 
Bllrher Co, v. City 0' Minnt'upoliM, 227 Minn. 77, :1 4 N, W. 211 710: Opinion n r Attor ney C"I! , 
l'I'u l No. 6!},A -:i2 dilled January G, 1949, 
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An examination of the Resolu t ion of \95 1 s howl-; t ha t it approves u Hge nc l'al 
la yout. phlll" and I'ec ites that "when plans and s pecifi cations * • • have 
been compl eted a nd s ubmitted to the counc il * • • the ~amc will be up· 
1)I'oved by fur the r' ,'csolu t ion ." The I'cqui l'c l11cnt Illl.ldc by Sec. J6 1.03, supra, 
is that the plans .a nd fl l)ccificat ioll s fo l' t he cons tnu::t ioll of the trun k highway 
must be appr oved. Plans ~\I'e the dl'uwing'S thut 's how the design, p1'ofile, 
alignment, form, etc., of the improvement. (See 70 C. J . S., Plan, pp. 1098-
1099.) Specifications cons is t of written matter descr ibing in dctnil the par­
t iculars of the illllH"OvCmenl to be bui lt and in accordance with which t he 
improvement is to be built. (See 13 McQuillin Municipal Corps. 3rd ed., 
Public lmprovements, Sec. 37.68, p. 251; 9 C. J ., Building and Construction 
Conll'ucts , Sec. 4, p. 694; 58 C. J., Specifica tions, Sec, 2, p. 828.) Subd. 3, 
Sec. lGI.03 supra I'cquires the approva l of plans and SI)ecil'ications as t.hese 
te rms [u 'e hcreinbefore defin ed. III my opinion the Resolution of 195 1 with­
out further Hction is not a sufficient approva l pursuant to the statute, to 
au t hor ize the Commiss ionel' of Hig'hwuys to commence the actual physical 
cons truction or recons truction of Trunk Hig hway No. 52-231 in Moorhead 
s ince no specificat ions were a p proved and the plan that was approved was 
only a "general layout plan." ] n addition, J might s tatc tha t the r esolution 
itse lf contcmplntes fUI·ther action by the City Council. The foregoing docs 
not a pply to the location, desig na tion, a nd es tab lis hment of Trunk Highway 
No, 52-231 wi thi n Moot·hem.1 nOl' to any steps taken by the Commissioner of 
Hig hways s hO),t of the actual commencement of cons truction work on said 
Trunk H ig hway No, 52-231 s ince t he locat ion, des ignation and establish. 
mcn t of the t runk hig hway itself is committed by t he legis la tu re to the 
Commiss ioner of Hig hways and as to such matters the approval or consent 
of the City is not requ ired by S ubeL 3, Sec. 161.03, s upra. (See : Opinion of 
Attorney Genera l No. 229-D-1 5 da ted September 28, 1927; Opinion of Attor­
ney GenerHI No, 229-0 -J5 dated Januar y 28, 1952.) 

It would appeal' from the Hesolution of 195 1 t hat a commendable prac­
ti ce concerning the cons truction of trunk highways within municipal it ies 
has been adopted by the Commiss ioner of Highways in that bef ore the prep­
arat ion at considerable public ex pense of detailed plans and specifications 
f or the construction of a t runk hig hway within a municipality, he first sub­
mi ts to t he municipa lity concerncd n general layout plan of the improve­
ment contemplated. This practice no doubt affords t he municipali ty a fu ll 
opportunity to consider t he general plan of the improvement and as shown 
in the Resolu t ion of 1951 g ives some a ssurance t o the Commissioner of 
Highw~l.Ys before he prepares plnns and s pecifications at considerable ex­
pense that when t he detailed p lans and specifications have been completed 
and submitted for approval they too will be npPl'oved, Though assurance is 
mude of cout'se t he furth er action of appl'oving t he detai led plans a nd speci­
fications is necessary. 

Mool'hC'ud City Attol'Bey. 
Fe lJl'll;.l l'y 8, 1952. 

LOUI S B. BRECHET. 
S pech,1 Ass istant A ttorney General. 

229-D-1 5 
277-B-4 
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HOUSING AND IIEDEVELOPMENT 

129 
H.edeveJopment project-Cha nge of the pla nned usc of la rge un$old or UIl­

leas ed areas in the redevelopment project recluires consent to s uch 
mod ifi cat ion by all lessees a nd purchase rs in the project area ,-md adop­
tion of the modifi cation by the hous ing and redevelOI)mcnt a uthority and 
the governing body of the Iwlitiea ) s ubdivis ion in which the project is 
located and a r ezoning of the lands in compliance wi th zoning o rdinances 
and regula tions. If the new planned use is incons is tent with ex i~ ting 

zoning ordinances and regulations. a rezoning of the la nds a ffected is 
required - M. S. 1949, Sections 462.525, Subd. 6, and 462.44G , Subd. G. 

Facts 

In 1950 the city council approved the X re deve lopment pl·oject, cons istinj.! 
o f severn I square blocks, w hich )lI·oject WH S comilleted sometime ~lgO, and 
from time to t ime some of t he parcc ls of land t h<' re in howc bcen sold to 
pl·ivatc owners for res identia l develoPlllcnt- approximately 30 lots out of 
scveral hundred parcels. 

l t now appears adv isab le to r ezone a f ew of the blocks of t.he I·cdevclop­
ment project area for commcrciul purposes to t he advantaJ,!"e of both the 
hous ing and r edevelopment authority fimlll('i~l1J y and of present and future 
purchascrs of r es idential pro perties in the arca, so as to make ava ilable to 
them des ired commercia l facilities. 

Question 
• 

In order to accomplish t he rezoning contemp lated, s hould the proceed-
ings be undertaken under the city charter in the usual way, or in li eu 
thereof, should the redevelopment plan be changed? 

O))inion 

The facts presented indicate that t wo matte l·s a l·e involved ill chanj.!in~ 
t he use of part of the arCa compris ing the red evelopme nt project; firs t, t he 
p la n of t he redevelopment area, and second, t he zon ing of a part of the 
redevelopment ar ea. 

' Ve assume from the nature of you r inquiry t hat the X ,'cdcvelopme nt 
project is a redevelopme nt project a s defi ned in M. S. 1949, Section 462.421 , 
Subd. 13 (now a mended by L. J951, C. 568), and that whe n the project was 
appr oved by the city council in .1950, it in fact a pp,·oved t he j·edcvelopment 
plan therefor de fined in M. S. 1949, Sect ion 4f12.42 1, S uLd . Hi. We also a s­
s ume that the redevelopme nt plan was one develo ped iJy thc hous ing and 
l·edevelopme nt authority on its own in itiativ e, that it was H)lllrOved by the 
planning agency of the city, that sa id planning agency re nde red its wl'i tte n 
opin ion a s to the plan , and t hat bcf ore the plan rece ived fin a l app rovu l of 
the authority, a public hea ring thereon was held aIter Ilub li s hed no tice. all 
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as required by M. S. 1£149, Section 462.515 (now amended by L. 1951, C. 568), 
We a lso assume tha t when the city council approved the plan in 1950, it 
acted in conformity with M. S. 1949, Section 462.521 (now amended by L. 
1951 , C. 568). 

"Redevelopment plan" as defined by Section 462.421, Subd. 15, supra, 
means: 

"n plan apPl'oved by the governing body (or agency designated by it 
for that purpose or authorized by law so to net) of each municipality 
in which any of the area to be covered by a r edevelopment project is 
s ituated, which plan provides an outline for the development or rede­
velopment of such urea and is sufficiently complete ( I ) to indicate its 
relationship to defi nite local objectives as to appropriate land uses and 
improved traffic, public transportation, pUblic utilities, recreational and 
community facilities , and other public improvements ; (2) to indicate 
proposed land uses and building re(luirements in such area; and (3) to 
indicate the method for the temporary relocation of persons living in 
such areas; and also the method for providing, unless a lready available, 
decent, safe, and sanitary dwellings substuntially equal in number to 
the number of s ubstandard dwellings to be clcllred from said urea, at 
rents within the financial reach of the income groups di s placed from 
s uch substandard dwellings ." (Emphasis s upplied .) 

M. S. 1949, Section 462.525, Subd. 6, reads as follows: 

"A redevelopment plan may be modified at any time ufter the lease 
or sa le of the project area or parts t hereof, provided the modification 
s hull be consented to by lessee Ot' purchaser uno adopted by the author. 
ity and the governing body of the pol iticnl subdivision in which the 
project is locnted, except the minor changes due to conditions occurring 
or di scovered during construction and amounting in the aggrcg-ate to 
not more t hnn two per cent of the total construction cost of thc devclop~ 
ment may be made by the lessee or purchaser without the consent of 
the authority. provided no s uch change s hall lower the quality of the 
construction agreed upon." 

This latte r subdivision authorizes a modification of the redevelopment plHn 
uftcl' the project arca 01' parts thereof have been sold 0 1' lcnsed providing (I) 
the modification is consented to by t he lessees or purchasers in the project 
urea; (2) the modification i:- adopted by the authOl'ity , and (3) the modifi. 
cation is adopted by t he governing body of the political subdivis ion in which 
the )n'oject is located, 

]n view of this latter s tatutory provis ion, it is OUI' opin ion that the 
change in the redevelopment plan contemplated in the X redevelopment 
project is one thut in effect I'equires the conCUl'I'cncc of the housing auth. 
ity, all put'chasers 01' les!-;ecs in the IU'oject urea and the city counci l. 

M. S. J949, Sect ion 462.445, Subd. 6, I'cads as follows : 

/CAll projects of an uuthol'ity shull be Hubjcct to the plnllning, zon· 
ill,l!, snnitu l'y , and building laws, oniinullces, and regulat ions app licable 
to the locality in which the project is situated." 
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If the redevelopment plan is to be changed pursunnt to the statutory 
provisions her einbefore referred to, and if, as a result of such contemplated 
change, the usc of the landg within the area of the redevelopment project 
a r e not in conformity with ex is ting zoning ord inances und regu lations, it, 
of course, will be neccssur y to undertake proceedings to accompl ish rezon­
ing by reason of Section 462.445, Subel. 6, supra . 

JOSEPH J . BRIGHT. 
Assis tant Attorney General. 

Atto l'1ley fol' MinnCllpolig Hou~illg and Redevelopment AuthOl'ity. 
May 27, 1052. 4::10 

130 
S ite - Approval - Resul t of elec tion - Resolution approving s ite of project 

not required before s ubmi !olsion of appro \'a i to t he people - Governing 
body bound by result of election- M. S. 1949, Seclion 462.465, as amended 
by L, 1951, C. 568, Section 4, unless express ly otherwise stated. 

Facts 

"The City of Fergus Falls has not selected a s ite to date. One s ite 
has been s ubmitted to the City Council and rejected. It is the opinioll 
of at least one member of the Council that the matter of selecti ng n 
s ite s hould be submitted to the voters of F er'gus Fulls as provided fO l' 
in our law pertaining to referendum." 

Questions 

" 1. Is it obligatol'Y upon the City Council to fir!\t favorably aplll'Ov(' 
a s ite before it may be submi tted to the voters fOl' their approval? 

"2. If the site is di sapproved by the people, is it mandatory upon 
the City Council to follow the decision of the volers? 

"3. Could t he approval of a s ite be s ubmitted to the voters with­
out a r esolu tion adopting the s ite by the Counci l prior to its submiss ion ? 

H4 . ]f it is necessary for the Counci l to first approve the resolution 
adopting the site before submitted to the voters, would it be propel' 
that s uch r esolu tion have a provision wherein and whereby the act of 
the Council in approving the s ite s hall be nu ll and vo id unless favorably 
approved by the voters? " 

M. . 1949, Section 462.465, as amended by L. 195-' . C. 568, Section 4, 
reads: 

"Nothing in thi s sect ion shall prohibit the initiation of a referendum 
in any municipa li ty on any r esolution 01' ordinance of t he governing 
body pursuant to the provisions of the horne ru le charter of that munici-
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palily. Before any uncondit.ional obligation for the acquisit ion of a si te 
for any low-rent housing project may be incurred or the first notice of 
:l ca ll for b id ~ fOl' the (;onsi l'uction of such project may be published, 
s uch project s hall be upproved by the govern ing- body of the munici­
pality by resolution, provided, however, t.hat upon a vote of the ma jor­
ity of the members of the governing body of the municipality at the 
time of t he adoption of sa id resolu tion , the question of approval may 
be submitted to the voters fa )' a pproval 0 1" rejection at a speCial elec­
t ion or at the nex t general election, pl'ovidcd furthe r that sa id spec ial 
election s ha ll be held not marc than 60 days after t he determination by 
the governing body of the municipHlity to submit said question to the 
vote l's, suid election to be held in accordance with laws applicable within 
the municipality to t he holding of municipal elections. This subdivision 
shall not be applicable t.o H project where any unconditional obligation 
fot, t he acqu is ition of a s ite or any portion t hereof has heretofore been 
incu rred by the local authorit.y 01' whel'e the pl'oject location has here­
tofore been approved by the governing body of the municipali ty ." 

Opinion 

1. 

You r first ques tion is answered in the negative. 

Subd. 31 provides in part that "Before any uncond it ional ob lig-ation fol' 
t he acqu is ition of H site fO I' any low-rent housing project may be incurred 
". •• such project shall be approved by the governing body of t he munici­
pality by resolu tion · •• . " This pl'ovision standing alone would unques­
t ionably make the adoption of s uch resolution a prerequis ite to such acquisi ­
tion, However, th is provision does not stand alone , It is modified by the 
pl'oviso by which it is fol lowed. The proviso reads: "provided, howevCl', that 
upon a vote of t he majority of the members of the governing body of the 
municipality Ht the t ime of the adoption of sa id resolution." While the inten­
tion of t he legis latlll'e could perhnps have been more clearly expressed, we 
have no doubt that the intention of the legislature was to empower the 
govel'lling body to leave the ult imate dec is ion on the question of approval 
to the voter s of the Illunicipality, if the governing body should, in the exer­
cise of its disc'l'etion, decide so to do. That it is a matter of discretion a p­
peal's from the language of the subdivision which states that the governing 
body rna)' s ubmit the ques tion of approval to the vo.tel's of the municipality. 

We are confirmed in this conclus ion by two other provis ions of Subd. 3. 
The first is the requirement that t he election shall be he1d "not more t han 
GO days aiter the determination by the governing body of the municipality 
to submit said ques tion to the voters." It is significant that the factor fixing 
the time of e lection is not stated to be the t ime of adoption of a r esolution 
approving the s ite but t he t ime of adoption of the resolution determining 
that the question of approval s hall be s ubmitted to the voters . It is, also, 
s ignificant that Subd. 3 does not provide t hat the l'Csolu t ion of the govern-

lA Il " t:l1u101'Y l""r~I·(!IICt."!I hel'('i n al'e to M. S. In·l!}. S\.'C. 462.465. n~ nmf! ntled by L. 1%1. C. 668. 
SI!C. 'I. unk'S>! e:rqll~'!js ly othe rw ise s tilted. 
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ing body approving the site s hall be submitted to the voters, but, on the 
contrary, it prov{des that the question of approval of the site s hall be sub­
mitted to the voters. 'Veight mus t, al so, be g ive n to the provis ions of the 
first sentence of Subd. 3, which preserves the applicability of referendum 
provis ions of t he municipality . If the e lect ion on the approva l of t he s ite 
was intended to be a referendum on the Hpproval of the site by the gave 1'Il­

ing body. the legislature would have said so . FOI" the nbovc reasons , it is 
our opinion that the answer t o your ques tion is in the negative. 

2. 

This qucl:I tion is ans wered in t he uninnativc. 

There arc, of course, muny statutes which dil'ceL 0 1' a ut horize Lhe s ub­
miss ion of a quest ion to a vote of the people. It is noL cus lomary to wl'iLc 
into s uch statutes lang-lluge that cutegol'icu lly s LaLes that the outcome o[ 
the election s hall be binding Hnd decis ive of the ques t ion s ubmitt.ed. Tha L 
it is binding and decis ive is implicit in the emtctment o[ the luw pt'ovidi ng­
for the election, unless it. is s pecificully othcn vise provided. In t hose I"(U'C 

instances when an election is to be advi sory , t. he iegoislatul'c s t.aLes ~o ex­
}}ressly. It has not provided in Subd. 3 that Lhe election shall be advi so t'~ 

only. 

3. 

This question is answered in the affirmative for the reasons s tated in 
our answer to your first question . 

4. 

In view of our answers t.o you r questions numbered I and 3, the re is nc 
need to un ::;wer th is question. 

F ergus Fa lls City A tlol'll cy. 
November 13, ) 952. 

LIABILITY 

131 

GEO. B. SJOSELI US, 
Deputy Attorney Cencntl. 

Cities-School districts-Swimming pool- Heerealional activities-Liability 
for negligence resulting therefrom considered. 

Facts 

" 1. The ::;wimming pool is operated under t.he jurisdiction of a 
r ecreational committee which was appointed by the City Council and 
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the School Board. This r ecreat ional committee was authorized and 
approved of by the voters of the City as well as the voters of the 
school distl'ict. 

"2. A charge is made for t he operation of the swi mming pool. 

"3. No charge is made for oth('l' recreational facilities fUl'Ili s hed 
by the committee." 

Questions 

"a. What, if any, liab ility does the City and the School Boa rd as­
s ume by the joint operation of the swimming pool ? 

"b. I s t here any t'csponsib ility fo r the operation of any of the other 
I'ecreatiolla l faciliti es fo r which no ch~u'gc is macle:" 

Opinion 

Facts will nece:;sarily diffe r in each instance where, as the res ult of 
conducting rect'eationnl activitie:'; and maintaining a swimming pool by a 
municipal corporation for t he use of t he public, persons wi ll sustain injuries 
and seek to r ecover damnges caused by the negligence of t he municipal 
cOl'l>oratioll conduct ing and maintnining' the Slime. The liability of the munic­
ipal corpora tion in each case will depend UI)on the facts upon which it will 
be determined whether the acts and function s of t he Illunicipal corporation, 
out of which t he inju r y IHose, were governmental 01' proprietary. The gen­
e ral rule of luw is that in the dischul'g'c o ( duties placed on municipal cor ­
porations by law, they and t heir servants are rcgarded as the governmenta l 
agencies, and orc not answerable for the negligence at. thc suit of a private 
party. Emmons Y. City of Vi rginia , infl'U. 

The principle of nonliubility (or gover nmental acts and liabili ty fOl· pro­
prietary acts is casy to state, but difficult to apply . In H eitman v. City of 
Lake City, 225 Minn. 11 7, 30 N . W. (2d) 18, at page 119, the court said : 

"From the antiquated max im 't.he King can do no wt'ong' comes 
w hatever immunity in tot·t is enjoyed by oil municipalit.y. Tn the judicial 
process, the principle of nonliability ha~ been increasing ly qualified by 
the dis tinction that, whi le the King can do no wrong as King , he can 
c:crta inl y commi t wrongs as un individual so far as municipal cOI'pora­
tions arc concerned. Nonl ia bili ty in tort for negligence is confined to 
acts performed in a sovere ign 0 1' gove l·tlI11ental capac ity, as dist inguished 
f rom the liability attachi ng to acts which are performed by a munici­
pal ity in its individual corporate 01' proprieta r y role. The principle of 
nonliabi li ty for govel'llmentul ucts und liabi lity for proprietary acts is 
easy to state but ditlicult to appl y. When is the act government al , and 
when is it proprietary: We have evolved no catchall test equu lly ap­
plicable to a ll s ituations. We have, however, come to recognize certain 
characteris ti cs as indicative of the proprietary role. I n Storti v. Town 
of Fayal, 194 Minn. 628, 632, 261 N. W. 463, 465, we adopted the rule 
of Bolster v. City of Lawrence, 225 Mass. 387,390,114 N. E. 722, L. R. A, 
1917B, 1286, wher ein the Massachusetts court said: 
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. ....... The underl ying test is whethCl' the HcL is for the common 

good of all without the element of s pecial corporate benefit or 
pecunhu'y profit. If it is . there is no liab ility ; if it is no t, there 
may be liability .' (Emph a:-:; is ~ uppli ('(I. )" 

Sec :.1150 26 Minn. Luw Review, 3:34·343. 

Conseque ntly. a ca tc).!od cnl answer canno l be Kiven to e ither ques t ion . 
We s hall, however, di rect <lttention to the Ja w upplicablc ).!cncrall y to each 
question, a nd which s hou ld be appl ied to the fact s from which liabili ty or 
nonliability is to be determined. 

a. It appears f'I'OI1l the fuds !'i. ubmitled t hat" A chal'j.{c is ma de for the 
operation of the s wimming pooL" We are not adv ised whethe r such charge 
is made for the privilege of usi ng the s wimming pool 0 1' for the use of 
bathing sui ts , towels, or othe l' items which al 'C made <lVailable to patrons 
upon the payment of a pre:-:c ri bed ch,:u·ge. 

The case of S t. John \'. City {If St. Paul , 17!' Min n. 12 .228 N. W . 170, 
involved an action to r ecover damagc:-: fo r injuries received at a bathing 
beach maintained by the city in onc of its Jlu blic pal'k ~ . A vCl'dict was di· 
J'ected for the de fendan t upon the ,l!round that the evidence did not d is close 
any negligen('e on the J'l<nt of the city, and ul:-:o uJlon the ,l!I'ound that the 
city " in the main tena nce of bathing fac ili t il~s in tl pub lic park was di scha l'g· 
ing a govc r nmental funet.i on and hence not re:-: pons iblc fOi' negligence to 
those making use of t he :;llmc." The plaintiff d id lIot pay for the privilege 
of using the bath ing beach 01' the d iv ing' bOil 1'<1 which we l'c used by him 
w hen he was injured. The use of the b'lthing' bl'ach Hnd the diving board 
we re free fo r t he use of t he pla inti ff and the public without the payme nt 
of a ny fee 0 1' churge t hcrc fol'. However, t he plaintiff' had paid 25 0 1' ~O 

cents for t he use of a bathing suit, towel, lockel' and soap, and in connec· 
l ion w ith injuri es wh ich might have r esulted from these conveniences for 
which he hud paid 25 01' 30 cents the COUI·t, on page 15, said: 

"Keevcl' v, City of Ma nkato, 113 Minn. 55, 129 N . W, 158, 775, ;j~{ 

L . R . A. (N.S.) 339, Ann . Cas . 19.12A, 2\6, <lnd Brantman v . City of 
Cunby , U9 Minn. 396, 138 N. VI{, 671, 4:{ L. R. A. (N. S. ) 862, arc hy 
plaintiff deemed favorab le to him . Tn the firs t cuse t he city was he ld 
liable for death cH used by cl iseasc·cHl'I'yi ng water s upp lied to pr ivate 
consumers, In t he second t he city supplied gas to ]11' ivute cons umer s 
a nd a ls o for s t reet lig htin g- and neg ligently allowed gas to escape to 
priva t e property, cau:-: ing dam.age fol' which it was held liable. In both 
cases the municipality engHged in privat.e bus iness and was held liable 
on the sa me gTotll1d a s any indi vidua l would be, conducting a similar 
bus iness, notwithstanding it combined the same with some pe rmissible 
but not obligatory mu nic ipa l fu nction, a s water f or fire pl'olection and 
g'as for street lighting'. Hud ap pellan t rcceived injury from the bathing 
s uit or towel rented because the city hud negligently a llowed them to 
become cunic l's of dise<J sc , t he question hCl'e Jlresentcd wo uld have been 
somewhat ana logous t o the two ca ses just referred to." 
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Assuming that the plaintiff had s ustained injuries from us ing the locker 
caused by the negJi~ence of the city in failing to pl'ope rly maintain such 
locker, or by its negligence in allowing such locke r to become a carrier of 
disease , t hen it would seem clear that liability would res ult under the rule 
stated in the Keever and Brantmun cases cited by the court, and above 
quoted. 

By analogy it would seem that when H municipality maintains a sw im. 
ming pool and makes a charge fol' the privilege of us ing the same and 
negligently permits the water of s uch pool to become "carriers of di sease," 
or negligently uses chemicals in the attempted purification of the water, or 
permits slich pool to become u nuisance so that from e ither of such sources 
pe rsons are injured, then the rule stated in the Keevel' ~nd Brantman cases, 
s upra, should apply, 

When a municipality is engaged in its governmental capacity in main· 
taining a bathing beach it is not liable for the negl igence of its agents and 
officers, yet, if in connection therewith and in carrying out such govern· 
mental function it nl so engages in Ill'opl'ietal'Y acts , it is bound to exercise 
ordinary care so as to avoid inju ries to those who use the facilities of the 
bathing beach, Nemet. \'. City of Kenos ha ( Wis ,) , 172 N, W. 711 , involved 
an action to I'ecover damages for the death of a boy by dl'owning at or 
neal' a ll1unic ipul b<lthing' bench, Thc l'c W tl S a verdict ngainst the city, which 
was affirmed on appenl. We quote fl'om the syllabus of th is case, as follows : 

"A city, in the muilltenance of a buth hOllse and bathing beach, 
was acting in its gove l'nmentul, and not in its proprietary, capacity. 

" While a city , in its governmentHI capacity as proprietor of bath· 
iug beach, 'is not li able fol' negligence of agents and officers, neverthe­
less , being- eng-aged in bus iness of furnishing wHter to private consum· 
e l'S, in s uch respect it acts in a 1)I'ivate capacity, and is bound to exer ­
cise OI'dinal'Y cal'e, and f or failure is liable for injuries proximately 
caused , 

"Excavat ion by a city to extend its private waterworks systcm 
HCJ'OSS its premises, used by the public for bathing purposes , without 
giv ing notice of the pl'esencc of the dange l', cons tituted a nuisance, and 
the city was liable for damages pl'oximately caused, 

Hlf excavation Lo cx tend i:l c ity 's wuter system was so inhe rently 
dungcrous as to be ve ry likely to cause injury to public bathers on i ts 
premises , the city was bound to see that precautions were taken to 
prevent s uch injury, though the excavation was contracted for by an 
independent contractor ," 

In Heino \'. City of Grllnd Hapids ( Mich,), 168 N, W, 512, we quote 
from the syllabus , as fo llows: 

"The city, having purchased a purk und built a swimming pool 
t hereIn under Conf; t, AI't. 8, Sect ion 22, authol'izing- establishment of 
parks, and Loc. Acts 1905, No, 59:3, authorizing it to buy and maintain 
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parks, acted as a governmental agency. and was not liable fol' the 
death by drowning of a ch ild in t he pool , the circllll1 :-; b\llc(>~ of whose 
dea th wer e left to conjecture IJY lhe cv idcl1<.:c." 

No charge was mudc for t he I>r iv ilcgc of us ing' such ba Uling ucach. as the 
court points out on page 516. 

In concluding our consideration of your flrst que~ tio n, we be lieve the 
principle of law establis hed by the decis ions above ref CITed to is that the 
maintenance of a bathing beach 0 1' a swi mm ing' pool by a Illunic ipal cor­
porut ion is a govern mentn l function, and when no charge is made for the 
privilege of us ing the same, the municipnJ coq >o rntion is not liable for t he 
negligent acts of its officer s or agents in main ta ining the ~am(;!. We hnve 
not found any authority w hich holds t hat a municipa l cO l'pol'ution is not 
liable for injuries rece ived because of the negligent Hcts of its officers 0 1' 

agents in maintaining a swimming pool 0 1' bathing beach wher e a cha rge 
is made for the priv ilege of us ing the same, In the St, J ohn case, supra, no 
charge was made for the privilegc of using the bnthing bench and t he div ing 
board , which were fac tor s contribu t ing to t he injury sustained by t he plain­
tiff, It will be noted that in the St, J ohn case the court c ites w ith approval 
Emmons v, City of Virginia, supru, to which we shall hel'carter re fer, 

b, We a re not advised us to t he natu re of the "rcc reutional facili ties " 
f or which no charge is made, nol' are we advised as to whcthcl' such aclivi­
ties are conducted or .. uc to be conducted wit hin a public purk, 01' upon othc l' 
publ ic grounds, 01' upon private property, These facts ~II'e essentia l Hod 
material in r eaching a conclusion UI>O I1 thc Queslion of liab ility fOl' injul'ics 
resul ti ng from the negligence of the officcrs and Hgcnts in conducting and 
carrying on these act ivities for the city and the school d is tl'i ct unde r the 
direction a nd control of the recreation committee. 

Our court has s tated tha t "n mun icipHli ty has a peculiar intel'c:-,t in 
the r ec rea tion or the pleasure of the public," and thHt "A park is it pleasure 
ground f or the recreation of the public to promote its hea lth and enjoy ment. 
A public golf course is fOl' t he sa me purpose," Vurious kinds of games Hnd 
activities, such a s te nnis , pitching horses hoes, baseball, kittenball, skating 
and bathing are conducted within our pa rks , and the mainte nance of sllch 
park is a public function , See Boot h \'. City or Minneapolis. 16:1 Minn, 223, 
203 N. W. 625. 

Emmons v, City of Virginia , hereinbefore referr ed to, 152 Minn, 295, 
188 N. W. 561, involved an action to .I'ecover damages sustained by H chi ld 
while using a s lide in a public park maintuined by the city, The re was a 
demurrer to t he complaint which was sus tnined by the trial court and 
affirmed on appea l. The general rul c of nonliability of a municipal corpol'a­
tio n for the negligent acts of its officer s and servants in c8 t1'ying on a 
governmental function is s tated by the court on page 296, It will be noted 
that the court again points out the lack of payment of compensa tion for 
us ing t he pa rk fac ilities, and on page 297 stated: 

"Cities, through park and school bou1'ds, have of late pl'ovidc'cI plny­
grounds equipped with various instrumenta lities for exel'eise and amusc-
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ment. Where t hi s is done for the public good and ,l{ rat u itous ly . the c ities 
and thei!" SCI'van!..s ate to be rc~n l'rled a s ;l~('Jl(: ics of 1 he g'ovcrlllllcnt, 
und lH (! nol.. adin~ in a )ll'oprictu l 'Y c hanH:I..I.'I'," 

And, ug'Clin 011 p:l)!'C 2fJ8 t he cou rt ~aitl: 

"There is no ullegation in the complaint t1wl t he IHlrk commiss ioll 
or the city cha rged p laintiff or anyone else u fee fOl' us ing the s lide 01' 
de rived any income from the equ ipment furni shed the public for amuse· 
m en t . 1n Bernstein v. Mi lwaukee ( 158 Wis. 57(;, 578, 149 N. W. 382, 
L. R. A. 19J 5C, 435), the court sHid the cily's nction in es tabli sh in g- the 
plaYI!'l'ound 'W11 5 not one f,'om which in it s corporate capacity it could 
derive any spec ial bencHt 0 1' advnnlage. On the contrary. its a ction W:.Hi 

the res ult of a du ty conferred to conserve Hnd develo p the heulth ancl 
s trength of futu l'e c itize ns of the state. :.Iud th us promote the general 
welfare of the whole communit.y. Herein lies t he dist inction between 
the !H'opr'ietUl'y and g'ov(;!rnmenta l funetion s· ... 

On page 299 the court obsel'ves that. the allegations of t he complaint do not 
bring it (slide causinJ! in ju r y) within the eommon hlw 0 1' statutol'Y defini­
tion of a nuisance. 

The court cites and quotes from the case of Ac ke ret v. City of Minne­
HI)() li s. 129 Minn. 190, 151 N. W. 976, which invo lved an action to recover 
da muges in behalf of a minor child fOl' injuries sus tained by burning within 
Loring Park in the eity of Minneapolis . The in juries suffe red by the child 
in thi s case resulted from falling upon a pile of live a shes which had been 
left on one of the crosswalks with in the palk In ho lding the city liable for 
s uch damage the court concluded that the princi ple of law which requires 
a municipality to exercise ordina ry care in the maintennnce of its s ide­
walks is applicuble to footpaths . s idewalks and crosswalks within public 
purks. The cour t in the Emmons case points out the premise upon which 
the city was held liable in the Ackel'et cuse. HS follow s: 

" In Ackel'et v. City of Minneapolis . 129 Minn. 190. 151 N. W. 976, 
L , R. A. I DI 50, 1111 , Ann, Cas, HH6E, 897. the city was held liable fOI' 
a defect in a wa lk 0 1' foot path maintained in its park, but thi s holding 
wus p l'edicnted upon the exception men tioned. One divi s ion of the sylla­
bus reads : 'Cities and villages are liable for injuries resulting from 
danger ous conditions in their s treets; but, with thi s s ingle exception, 
municipalities nre not liable in damagcs for negligence in performing 
their governmental funct ions. unless s llch Iiahility has been imposed by 
statute.' The decision points out tha t the pathway the re involved was 
not merely fol' purposes o f pleas ure and !'cc rca t ion. but wng n thorouj!h­
fare for passi ng from one part o f the c ity to another. Liabili ty is not 
imposed by the me l'c fn ct t hat the city and pal'k commbsion al'e 
charged with the duty of main t ain ing the pal'ks and are g-iven the 
a uthority to provide the fund s needed therefor." 

See He ns ley. InCO rl)O rated, \' . Tow n IIf Gowrie. la., 212 N. W. 7 14 . 

From these cuses. and the law a s s taled by the court therein, a munici­
pality may be held liabl e in carl'ying on recl'eational activities within its 
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parks if, in connec tion the rewith , injuries arc caused under cil'cumstances 
s imila r to those w her ei n the city was held liable in t he Ackcl'ct case, supra. 

In determining the ques tion of Ihlbility for negligence cHusi ng injuries 
whe n can'ying on l'cc l'ca tiolHl J activities, s uch liability mus t be de termined 
by the n»p licntion of the luw, as stu ted in the foregoing C11se, to the facts 
ill c<.lch ca se, as such facts s hall be found to exist. 

V ICTOR .1. MI C IlA ELSON, 

TI'acy City Attorney. 
AUj.!'ust 9, L951. 

LICENSES 

132 

Spec ial Assistant ALlom cy Gt.!l1cral. 

H44-F -3 

Elect riCi.tllloO- S I a I c lin~ lIxcd e lcc:l rida ns-l\I u nicil)a t eke! rici .. 11 li(: cn~(':-; may 
al so be r l'(luircd - 1\'1. S. J ~tl !J. Scdions :~2G.:l5. 326.26, j2G.2G:.:!, 326.:l:~ . 

Laws 1051, e h , 47G and 555, 

Opinion Mar, 8, 1951, I'cverscd, Opinion May 14, 1!J37, adhered to, 

Opinion 

Recons ideration h~l S been give n to an Ol>l nlon dated March 8, 1951, fil e 
188·B, a nd writte n by an Assistan t A ttorney General in which he held "that 
a pel'son licensed as an electrician by t he State Board of Electricity may 
pUl'sue his calling in any municipality in the state wi t hout f urther qualifi­
cation." 

J find tha t an earlie l' opinion of thi s otlice da ted Mny 14 , Ifl37, file 188-B, 
recogni zed t he validi ty of a n ol'd imll1l'e requi ring a city license by a master 
electric ia n, This ruling has at no lime been expressly reve r sed by the At· 
lo rney Gene ra l 01' made of no e ffect by legis lation 0 1' j udic ial de tenninntion, 

The practice in thi s state of li cens ing c lectric ians by municipalities , 
which has continued for ~o many ycars without interrup t ion, should not in 
m y opinion be declared illegal a t t his late date by t he Atto l'ney Gene ral. 
If the practice ii, to be tcrmi nated it should be by court decis ions 0 1' t he 
enactme nt by the lcgislature of legisla t ion I'equil'ing s li ch tCl'mination , 

1t is, the l'e forc, herein he ld llwt the opin ion of t hi s ofli~l' dated Mal'ch 
R, 1fl51, if.; h ~ l'c hy SlIll(' l':-:ccit' d tn t.he cxtl' nt that it i:-: i ncoll ~ i :-:tl' l1t ht' l'f'w it h, 

COl'po l'a t ion Coun ::;cl, St. Paul. 
July 11 , 195 1. 

.1. A. A. BUHNQU IST, 
Atto l' ney Ge lle ral , 

188- B 
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Traile r coach I)arks-The fees req uired to be paid by occupied trailer coaches 
in a trailer coach park are not in li eu of taxes; L. 1951. C. 428. Where 
the r equired fees imposed upon an occupied trailer coach are not col­
lected from the OCCUI)ant thereof by the licensee of a trailer coach !lark. 

the latter's license may be revoked , under Section 5 of sa id act. 

Ques tions 

1. " Is the $1.50 pCI' month required to be (:ollectcd by the li cC Il t:icc 
of a tra ilel' conch park f rom each occupied trailer coach in lieu of n 
personal property tax? 

2. HWhat a uthOl'ity does t he tl'u iicl' park owner have for assessing 
a tax s ince he is not a governmental agent and docs not have gavel'll­
menta l respons ibili ties and authority to iss ue a tax receipt to t he trailer 
owner ? 

3, " What would be the penulty if the tl'ui le)' owner refu sed to pay 
the tnl ile l' pal'k ownc l' lhe $1 ,50 in view or the fact t hat t her e is nu 
pcnalty c1uuse ill the law applicable to lhe t rail er owner wher e he is 
ill a park '!" 

Opinion 

The purposc of L , 1951, C, 428, is expressed in its title, It rcatls in 
part as Iol1ows : 

"An act relat ing to trailer coach parksj to promote the health, 
sufety a nd welfarc of persons living in trai ler coaches in t r a iler coach 
Iml'ks j r equiring monthl y and annua l li censes ther ef or and providing 
for the a lloca tion of such license fees between the counties and the 
municipalities concerned; ••• " 

The term Ht l'ailer coach" as used in t he uct means any vehicle used 01' 

so constl'uctcd as to permit its being used as a conveyance upon the public 
strcet s ot' highways and s ubject to lax or registration, as such, under t he 
provis ions of Minnesota Statutes 1949, Chapters 168 or 169, and shall in­
clude scLf-PJ'ope lied 0 1' nonself-propelled vehicles as designed, constructcd, 
reco nst l'ucted 01' added to by means of an enclosed addition or room in such 
manner as will permit the occupancy ther eof as u dwelling or sleeping place 
fot' one 01' more persons, hHving no foundation othe r than wheels, jacks or 
~kil'ting~ , (Section I, Suhe!. 2) Sect ion 2 of the act requires the person 
cl:i tub lis hi ng, Illuinlu illi nj.{, cond uct ing ()I' opcl'ut ing a tJ'Uiler coach park as 
defined by the act to oLtu in n license from the state department of health, 
Sect i'oll 4 of thl! act ,'equiJ'clS the licensee of t he t railer conch pa rk to co l­
Ject 11 fee of $ 1.50 pel' month from each occupied tra iler coach occupy ing 
:s pace with in the licensed tra ilc r conch Ilurk with curtain cxceptions thereto 
not he r e matcl'iu l. The fecs so collecled by the licensee of t hc trailer couch 
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park lire remitted to either the tI'C~l SUrCI' of the municipa lity in wh ich the 
tnlilcl' coach park is loeated 01' the tl'ea ~ U I'C I ' of Lhe county if t he LI'Hilcl' 
coach pa rk is not locutetl in a Illllllicip<llily . The co llecLed fees a rc di :-;Ll"jh. 
uled by the Lr CH Slll'CI' a s Jlrovided in SH it! Section" of Lhe act. 

From the foregoing, it is ou!' opinion t ha i t he leJ! is latun: ill impos ing a 
monthly charge of $1.50 to be collected by the licensee of the trailer coach 
park from each occup ied t railer coach did not intend that the pHyment 
thereof was in lieu of molor ve hicle laxes 01' personal property tuxes. 
Section I, Subd . 2, in de fining the term Utl'uiler coach" defi nitely contem­
plates that the vehicle therein referred to would be taxed as a motor vehicle ; 
and there is nothing in the act in a ny way ind icating t ha t the enclosed add i­
tion 0 1' room which may be added to the vehicle is in any way exempt from 
ud va lorem taxntion. YOUI' first inqui l'Y is thercfore a nswel'cd in the negative, 

In view of the answer to your firs t question, no ans wcl' is rcquircd to 
your second ques tion. 

In reply to your thi rd question, the law provides for no penalty to be 
imposed upon the occupant of the tra iler coach. Howevel', by Sect ion 5 of 
the act, the licensee of the tra ile l' .coach park may have his license I'cvoked 
if he fail s to comply with the provis ions of the act, and one of those P)'O­
vis ions is that he collect and remit the $ 1.1l0 pCI' month from each occupieci 
tl'ailer coach. 

JOSEP H J . BRIGHT, 

Minnesota Department of Heulth, 
November 30, 1951. 

LOCAL IMPROVEMENTS 

134 

Assistant Attor ney Cenel'al. 

2~8-i 

Sewe rs-Third class cities haying home rule cha rter containing express pr o­
vis ions fo r ma king local im proycments which 8u))))la nt a ll other provi­
s ions of law on same subject. held con t ro1li n/{ O\'er genera l s ta tutory 
prov is ions-Tur ner v. Snyder , 101 Minn. 48 1. 

Questions 

I, Are the provisions of M. S. 1949, Ch, 428, applicablc to Moorhead, 
a city of the third class opera ting under It home rule charte r ? 

2. Is it necessary to have the s ignature of 51 '# of the owners oC prop­
erty wi t hin the proposed dl'ainag e district, 0 1' is it s ufficient to huve merely 
51 "/,., of the owner::. of property abutting upon the f; tJ'eet where the t-Ito l'ln 
~ewer will be laid or constructed ? 
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Ol)inion 

1. Section 141 of t he Mool'head City Cha l' Ll'1" I"l!H(i:; a s f\lllow~: 

"The City of MOOl'hcud s h.11J have t he powel' to nwkc <IllY and every 
t ype of improveme nt not fOl'hidden hy the laws o f the stale , and to 
levy s pec ia l l.l:-;scSSlllcnts for all ~uch a s al'C of a local chHl'uctcl'. The 
amounts assessed against benefited property to pay fol' local impl'ove­
ments may equal the cost of the improvements plus the necessary inci­
denta l expenses with interest paid, but ~ha ll in no case exceed the va lue 
of the benefits res ulting to such JlrOp~l·ty." 

The foll owing- :icction ( 142), so fal' a s matcl'iu i to the quest ion conside red, 
pl'ov ides: 

"After thi s chal'l~1' takes (,{fect, all locn! improvements shall con­
tinue for the time be ing to be made under the lawi:l and onlinallc(,~ 

appl icable thc )·cto . The council !oi hull prepare and adopt a comprehcn. 
sivt:! o rdinance, presc ribing the pro('cd Ul'e which s hall dete rm ine all mat · 
t el'S pertainin j! to the mHking- of 10cHI impl'ove ments ther ea ftel' , and 
s uch ordinance shall ~UI}p l ant all other prov is ions of law on the same 
s ubject, • -- " 
Ordinance No, 173, relating to 10CH I improve ments, was adopted hy the 

city council 0 11 November 10, 1947, purs uunt to the charter provi s i on ~ and 
recluirements. Section 1 of thi s ordinance in part reads as fo llows: 

"The City Council of t he City of Moorheud s ha ll have the pOWC'l' 
to lay and ma intain val'ious types of pave ment, g utte r:; and curh!oi , 
sewers and s idewH lks upon any of its streets , avenues or aileys , with 
uny materinl which the Council mny dec m s uitable - - - ." 

The local imJll'ovemcnls enumeruted in said Section 1 include practicnlly 
all types und kinds of loca l improvements t hat arc common to municipal 
government. Section 1 of t he ordinance a lso provides the manner and method 
of initiating the proceedings for loca l improvements , Sections 2, 3, 4, 5, and 
6 relate to the manner and method of advertis ing- fo r bids and award ing­
contl'act to the succcssful bidder. Sections 7, 8, nnd ~) thereof relnte to the 
matter of assesj':,tnents and rc-a ssessments of the property . 

• 
T he charter 1)I'ovis ion !'i and t he provis ions of the ordinance, above re-

felTed to, wer c adoptcd subsequent to t he cnnctment of M. S. 1949, Ch. 428 
(L, 1909, Ch. :179). T he ~eneral ru le of Inw i::; that the provis ions of H home 
ru le charter supp lant the general Inw with l'e fcl'ence to the same subject 
matter. Turne r " . Snyde r , 10! Minn . 481. 112 N, W. 868, White Towns it e 
Compa ny v. Cit.y of Moorhead, 120 Minn. 1. 138 N. W. 939. 

Section 142, supra, of the city charter', which express ly provides thnt 
after the chal·t('1' takes effect and upon the udoption of 1\ comprehensivc 
ordinance relHtive to 10CHl improveme nts, "such ord inance s hall supplant all 
other pr'ovis ions of Jaw on the same subject/' cJe.l l'l y manifests t he intent 
thut i-; ueh provis ions s ha ll s upplant and ~lI)Jel'sede the g eneral laws on l he 
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same subject. The ordinance provides the manner and method of making 
local improvements which are authorized and provided for in Chapter 428, 
supra. Storm sewers may be constructed under the OI'dinance. and the pro­
visions of the ordinance relative to such local improvements arc controlling 
over the provis ions of M. S. 1949, Ch. 428. We therefore answer the first 
question in the negative. 

2. Section 1 of the ordinance, so far as pertinent to the prerequisites 
of a petition for the proposed local impl'ovement, provides that the same 
shall be signed by the Howncrs of r enl property abutting on the proposed 
improvement." These provisions of the ordinance arc positive and require 
a majority of the owners of real estate abutting on the proposed improve­
ment to sign the petition. 

Moorhead City Attorney. 
February 13, 1952. 

135 

VICTOR J. MICHAELSON, 
Special Ass istant Att~rney General. 

387-B-10 

Sidewalks-Replacing or r e pairs-Assessments-City chartcr rC(lui res that 
cost of r eplacing s idewalk be assessed against prope rty benefi ted-Ch. 
15, Scctions 1, 2, 44 and 45 of city charter controlling- Ch. 7, Section 20 
not applicable. 

Facts 

"In 1946 or 1947, t he City of International Falls had constructed a 
s idewalk on a stree t in the City of In ternational Falls, same having 
been duly platted, and dedicated to the City, and the expense of the 
improvement was defrayed by Hssessment upon the real estate benefited 
thereby, in accordance with the procedure authorized by Chapter 15 of 
the City Charter of International Falls, 

"For some unknown renson, sHid construction was faulty, and re­
sulted in the s idewalk being below grade, but apparently was accepted 
by the City upon completion, and that due to such defect in construc­
tion, whenever severe rainfall occurs , said s idewalk is covered by ap­
proximately twelve inches of water, and is unuseable, and impassable. 

"The owners of property abutting, thereon, who have paid assess­
ments as required under Chapter 15, now complain to the City, and 
wish to have said s idewalk repaired or r econstructed, but object to being 
assessed again for the costs of having same repaired 01' l'econstructed. 

"It also appears that it would be impossible to raise the sidewalk 
grade, by raising the blocks , and filling in same, because much of it is 
so thin that it would crack if attempted to be raised, so that only prac­
tical solution seems to be to tear the old s idewalk out, and raise the 
grade, and lay a new s idewalk." 
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Question 

"May the Council, under Chapter 7 of the Charter of In ternational 
Falls, relating to the general powers and duties of the City Council, 
and under Section 20 thereof, conferring upon the City Council the 
general and broad power to extend, widen, s traighten, g rade, or other­
wise improve any street within the limits of the City. cause t he same 
to be paid for out of the general fun d of the city. in order to rectify a 
mistake without assessing the abutting property owners for the cost 
of samc, where they had fu ny paid for the defective Sidewalk, or must 
such improvement be made pursuant to Chapter 15 of our Charter?" 

Opinion 

Chapter 15 of the city charter r elates to the method of making certain 
local improvements,. a nd prescribes the manner of paying for the same by 
levying an a ssessment upon the real estate bcnefited thereby un less other ­
wise specifically provided for in t he charter, Sections 1 and 2. Section 44 
of this charter prescribes the procedure for constructing. lay ing or re-laying 
s idewalks. Such work may be done by the owner or by the city counci l as 
t herein provided. Section 45 prescribes the proc('dure for making repairs 
and for assessing the cos t of such r epairs against the property benefi ted. 

The aforesaid provisions pertain ing to local improvements , which in­
clude constructing, laying and r elaying s idewalks and repairing the same, 
are controlling upon the ques tion submitted. Chapter 15 of the city charter 
should be complied with when r eplacing or r epairing the defective side­
walk r eferred to in the ques tion above stated. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

Internat ional Falls City Attorney. 
June 30, 1952. 

136 

480-A 

Streets - Establishment - P etition - Cost - Village counci l empowered to 
es tablish and improve a street either upon a petition therefor or upon 
its own initiative--Cos t thereof may be paid out of general revenue fund, 
by special assessment or by issuance of tax anticipated ccrtifica tes­
M. S. 1949, Sections 412.211; 412.221, subd. 6; 412.261; 412.401 to 412.481, 
inclusive. considered. 

Ques tions 

1. Must the cost of obtaining the necessary right of way by condemna­
tion proceedings for a village street, together with the cost of improving 
the sa me, be paid by an assessment agains t the property benefited? 
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2. May the viIJage council proceed to establish and layout a street 
within the vilJage upon a petition therefor? 

3. To what extent, if any. may the village council expend its fund s for 
acquiring, establi s hing, constructing, and maintaining a village street? 

4. How may the proceeding:.; to es tablish a village street be brought up 
for review by the court? 

5. What provisions of law are applicable to condemnation proceedings 
by a village to acquire the necessary right of way for n street? 

6. Who afC qualified to sign a petition for the es tablishment of a s treet? 

Opinion 

1. The village may pay the entire cost of acqUlrmg the right of way 
for a s treet, together with the construction and improvement thereof, from 
the general revenue fund. M. S. 1949, Sections 412.211; 412.221, subd. 6; 
412.431. 

2. Section 412.221, subd . 6, grants broad and general powers to the vil· 
lage council over streets and othcr public grounds. Under this sec tion the 
council could, upon its own in itiative, proceed to lay out, establish and 
acquire the necessary right of way for a village street and pay for t he cost 
thereof without levying a special assessment against the property benefited. 
Sections 412.401 to 412.481, inclusive, authorize a special assessment against 
the property benefited so as to pay the cost of the improvement. However, 
Section 412.431 provides that the cos t of any such improvement, or any 
part thereof may be a ssessed upon the pl'operty benefited by the improve­
ment, whether the property abuts 011 the improvement or not, based upon 
the benefits received. This section further provides that the council may 
pay such proportion of the cost of the improvement as the council may 
determine from the general ad vnlorem levies. Section 412.411 provides in 
part and in substance that thc council may proceed by a four-fifth s vote of 
all of the member s of the council, or when there has been presented a peti­
tion by the owners of not less than 35 per cent in fron tage of the real prop­
erty abutting on the street, alley, or part of the street described in the 
petition. Under this sect ion the necessary right of way for a proposed s treet 
may be petitioned for by the ownCrs of not less than 35% of t he frontage 
upon such proposed street. 

3. For the purpose of acquiring t he necessary right of way for a strcet, 
constructing, improving and maintaining the same, the counci l may expend 
for such purposes moneys in the general revenue fund not otherwise en cum· 
bered, the amount authorized under Section 412.261, or the amount accru­
ing from special assessments under the provisions of Sections 412.401 to 
412.481, inclusive. 

4. The right of appeal to the district court from an assessment is pro­
vided for in Section 412.461. In addition thereto, the right to review the 
action of a village council, where it is claimed that t he council has acted 
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unlawfully, arbitrarily. 01' capriciously, by appropriate proceedings in the 
district court exists independently of statute. 

5. Sections 412.211; 412.221, subd. 6; 412.401 and the following sections 
relating to local improvements and specia l assessments. The council when 
proceeding to acquire the necessar y right of way by eminent domain should 
comply with t he appropriate provisions of M. S. 1949, C. 117. 

6. The owners of real estate abutting on the street soug ht to be estab­
lished. 

Kenyon ViJIage Attorney. 
December 20, 1951. 

137 

VI CTOR J. MICHAELSON, 
Special Ass istant Attorney General. 

396-G 

Streets-Grades-Village is authorized to lower the g rade of a s treet [l\f. S. 
1949, Section 412.401]. It may pay part of the cost of s uch improvement 
pursuant to Section 412.431. Jf abutting property is fl ooded or damaged 
by changes in g rade, the village may be liable therefor . 

Facts 

Pursuant to a petit ion of property owners, the Vi llage Council of your 
village insta lled curbs on both sides of First Street South in your village. 
The property owners have also requested the paving of the street. The pav­
ing, however , has not been done by r eason of drainage problems presen ted 
in connection therewith. 

The installation of storm sewers has been considered as a means of 
solving the drai nage problem. No act ion has been taken regarding such 
improvement by reuson of the cost involved and the opposition of property 
ownm's t hereto. The village engineer has suggested that) if a portion of 
First Street South at the top of a hill is lowered approximately 12 inches, 
the water from the west portion of the s treet will drain down hill and storm 
sewers wil1 not be needed. I n connection with t he drainage problem pre­
sented, you have submitted several inqu iries. The questions asked and our 
views in respect thereto are a s follows : 

Question 1 

"Will the village be legally r espons ible for damages to the property 
owners at the crest of t he hill jf t he lowering of the grade in f ront of 
their property decreases t he market value of the homes and vacant lots 
along this section of the street ? 
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Opinion 

If by changing the grade of a street a butting property is in fact dam­
aged, in our opinion the village respons ible ther efor wo uld be liable for 
damages. See Maguire v. ViI1age of Crosby. 178 Minn. 144, 226 N. W. 398. 
In that case the court sa id: 

"Under our present const itution (Art. 1, Section 13 ) a change of 
a street grade which da mages abutting property cannot be made with­
out compensation first paid or secured." 

Question 2 

HWill the village be legally responsible f or damages caused to prop­
erty owners at the foot of the hill if their property should be flooded 
because of the water fl owing down the hill? At the present time there 
is some drainage down this hill but the lowering of the grade at the 
crest would cause additional surface water f rom the wes t to flow down 
the hilL" 

Opinion 

In answer to this quest ion, we r efer you to an opinion of this office 
dated July 17, 1946, to the Faribault City Attorney (file 844-b-8), a copy of 
which is herewith enclosed for your iniol'mation, From such opinion and 
cases cited thercin, you will note that a municipality has becn held liable 
for damages caused by flooding, See also Poynter v. County of Otter Tail, 
223 Minn. 121, 25 N. W. (2d) 708, and the cases discussed therein. 

Question 3 

"Can the village assume all or a I)Ult of the cos t of the lowering or 
raising of the curb, which change will be necessary along a portion of 
the str eet if t he crest of the hill be lowcred? " 

Opinion 

This question is answered by a portion of the new village code relating 
to local improvements and special assessments. M. S. 1949, Section 412.401, 
et seq. In the case of a local improvement pursuant to such statutory pro­
visions, the cost of any such improvement, or any part thereof, may be 
a ssessed upon property benefi ted by t he impl'ovement, whether the property 
abuts on the improvement 01' not, and the village council may pay such pro­
portion of the cost of the improvement as the council may determine from 
genera l ad valorem levies. See M. S, 1949. Section 412.431. 

Question 4 

"Could any of the proper ty owners successfully maintain an injunc­
tion action to prevent the cutting down of the crest of the hill?" 

Opinion 

The provisions of the new village code apply to your village. See M. S. 
1949, Section 412.901. A local improvement which contemplates the lowering 
or cutting down of a street and the paving and other work in connection 
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therewith, in our oplnlon, is authorized by M. S. 1949, Section 412.401. If 
the proper ty of an abutting property owner is taken, damaged or destroyed 
by reason of such improvement, the village is liable therefor as indicated 
in our answers to Questions 1 and 2. Under such circumstances, and assum­
ing that the improvement is carried out in accordance with the applicable 
statutory provisions, we doubt that abutting property owners could suc­
cessfully maintuin a proceeding to enjoin the village council from under­
taking a local im)jrovement authorized by law. 

Cold Spring Village Attorney. 
Mm'ch 29, 1952. 

138 

JOSEPH J. BRIGHT, 
Assistant Attorney Genera1. 

396-G-6 

Streets-l-aving-Vi l1 age may enter into cooperatiYe agreement with county 
for street paving under !\t. S. 1949, Section 412.'101 et seq. and assess 
cost of im)lrovement against property benefited- Section 412.421, subd. 
4, Section 412.431. 

Facts 

The village of Howard Lake contemplates paving one of its principal 
streets under an agreement with Wright County wher eby the village will 
pay for the tar and the machinery rental, and the county will pay for the 
labor. The approximate cost to the village will be $2,500. Wright County 
will supervise the work and will award the conh'act therefor in the same 
manner a s other contracts for road improvements are awarded and let by 
the county. 

The village des ires to levy a special assessment against the property 
benefited under the provisions of M. S. 1949, Section 412.401 et seq. Atten­
tion is directed to M. S. 1!l4!l, Sections 429.30 and 429.31. 

Question 

"In light of the fact that Subdivis ion 4 is entitled 'Cooperation with 
state or federa l government,' do you feel that the procedure set out in 
Sections 412.401 et seq. may be followed when a contract is made with 
n county?" 

Opinion 

I t is our opinion that the village may proceed under the prOVISIOns of 
M. S. 1949, Section 412.401 et seq. and enter into a cooperative agreement 
with the county for the proposed street improvement under the provisions 
of Section 412.421, subd. 4, which provides: 
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"Whenever such work is done under a cooperative agreement with 
the state or another political subdivis ion by the terms of which the 
state or other subdivision is to act as agent for t he village, it shall not 
be necessary to comply with subd ivisions 1 and 2 provided the proce­
dure followed in Jetting the contract for the work complies with the law 
applicable to the state or other political subdivision with which the 
agreement has been made by the village," 

The term "with the state or another political s ubdivision" menns a politi­
cal subdivision of the state which includes a county. The use of t he words 
"or federal government" in the heading of this s ubdivis ion does not and 
cannot change the common and accepted meaning of the term "political 
subdivision" used therein. 

The cost of the proposed improvement may be assessed against the 
property benefited under the provisions of Section 412.431. 

Having reached the conclusions above stated, it is not necessary to 
consider Sections 429.30 and 429.31 above referred to. 

VICTOR J. MICHAELSON, 
Specia l Assistant Attorney General. 

Howard Lake ViUage Attorney. 
June 19, 1951. 
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396-G-10 

Streets-Petition- Hearing-Towns-Subject to M. S. 1949, Section 368.01 
-Granted certatn village powers, and in exercis ing such powers must 
comply wit h cer tain statutory provisions relating to villages-Notice to 
be published in official newspaper. 

Facts 

"Mounds View Towns hip has within it a platted portion upon which 
more than 1,200 people reside and according ly it is empowered, under 
Section 368.01 of the Minnesota Statutes Annotated, to exercise certain 
functions of a village under Chapter 412. 

"Some of t he res idents of the town wis h to have certain town roads 
improved or paved, and the Town Board wishes to assist them in this 
matter as far as poss ible. Section 412.221, Subdivision 6, gives the 
Town Board t he power to pave, repair, and maintain str eets, and there 
is apparently no limitation in that section on such power. However, 
Sections 412.401 through 412.481 provide a procedure for Local Improve­
ment and Special Assessments . These sections provide in general that 
the VilJage Council, or in this case, the Town Board, has power to im­
prove the street and pay any portion of the cost s which it sees fit out 
of the general fund, assessing any remaining portion of the cost against 
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the proper ty benefited in accordance with the benefits. If improvements 
of streets are requested by a petition of the abutting property owners 
pursuant to the statute, there must be two weeks publication of a Notice 
of Hearing, and then a public hearing he ld on such petition. If a peti­
tion is not filed, the same notice must be g iven but then there must be 
four-fifths vote of the Council to make such an improvement." 

Ques tions 

"(I) What type of improvement fa lls under the power g iven in 
412.221, Subdivis ion 6, Hnd what type of improvement comes under t he 
provisions of 412.401 t hrough 412.481? In other words, would an im­
provement of onc block of a 5tl'Cct be considered a local improvement 
upon which a public hearing would be necessary, or could such an im­
provement be made under 412.221 without any such notice? 

"(2) Since the Town Board consists of only three members, it 
would appear that jf no petition is fil ed for a local improvement, there 
must be publication of a Notice of Hearing and a unanimous vote of 
the Town Board in the event no petition is filed for the improvement. 
Is t hat correct? 

"(3 ) Is it completely within the discretion of the Town Board to 
determine what portion of any improvement shall be paid out of t he 
genera l funds of the Town Board? 1 n other words , can the Town Board 
determine that eighty per cent of a padicular improvement shaH be 
paid from the town fund s and twenty per cent assessed against the 
property benefited? 

H(4) Section 412.191 , Subdivis ion 4, apparently applies to Mounds 
View Township and requires publication of ordinances in jThe Officia l 
Newspaper .' Subdivision 3 of this section provides for a selection of 
an official newspaper but does not specificolly apply to Mounds View 
Township. Should the Town Board select an official newspaper for pub­
li cation of its ordinances ?" 

Opinion 

(1) No distinction is made in the Utype" of improvement falling within 
Section 412.221, subd. 6, and the provisions of Section 412.401 through Sec­
tion 412.481. These statutes ref er to t he power of a village relating to pav­
ing and do not confl ict with each other . Section 412.221, subd. 6, contains 
the g eneml powers re lating to improvements of streets . Sections 412.401 
through 412.481 set f orth the procedural r equirements for making such im­
provements. 

T he g encru l authority of the townsh ip of Mounds View over s treets and 
other public places is granted under Section 412.221, subd. 6. Sections 
412.401 et seq. provide the manner by which this general authority shall be 
exercised in making certain publ ic improvements. Section 412.411, subd. I, 
provides that j'No action sha ll be taken for t he making of any such improve­
ment, other than for the preparation of prel iminary plans and estimated 
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cost, until aiter the council has held a public heari ng on the proposed im­
provement following publication * •• . n We find no statutory authority 
by which the town could pave one block of a s t r eet without the public hem'· 
ing as r equired by statute. 

(2) Sect ion 412.411, subd. 1, provides : ff ••• In every ca se where 
there has been no such petition t he resolution may be adopted only by Q 

vote of four-fifths of a ll the members of the council." Since the board of 
the townsh ip of Mounds View consis ts of only three members , it i ~ obvious 
that a unanimous vote of the town board is necessary in order to authorize 
the improvement. 

(3 ) Section 412.431 provides : 

"The cost of any such improvement, or any part thereof, may be 
assessed upon property benefited by the improvement, whether the prop­
erty abuts on t he improvement or not, based upon the benefits r eceived. 
The council muy pay s uch proportion of t he cost of the improvement 
as the council may determine from general ad valorem levies. The im­
provement of two 01' more connecting s treets or two or morc types of 
improvement in 01' on the sa me street may be included in one proceed­
ing and conducted as one improvemel1t." (Emphas is added.) 

Opinion of the Attorney General dated Aug ust 25, 1950, file 387-G-8, reads 
in part: 

"The statute (412.411) is purely permissive, not mandatory. If the 
council determines not to assess any part of the cost of t he improve­
ment it may do so. It may determine to pay the entire cost from the 
general fund of the vi l1age. The council is not r equired to levy a gen­
eral ad va lorem tax to pay t he village's share of the cost of llny par­
ticular improvement. It may do so if it so determines, but the council 
is not r equired to do so. The council may, if it so determines, pay the 
cost of the improvement out of the general fund of the village." 

It is a matter within the di scretion of the town board and unless exe.r­
cised in an arbitrary or capricious manner would be controlling . 

(4) Section 412. 191, subd. 4, is made applicable to t he township of 
Mounds View by reason of Section 368.01. Section 412.191, subd. 4, r ef ers 
to the publication of ordinances in the "official news paper." Although Sec­
tion 368.01 speaks in terms of conferring "power" and "authority," the pro­
visions of Section 412.] 91, subd. 4, r elate solely to a duty. Section 412.831 
provides for the selection of an official newspaper by village councils. The 
provisions of Section 412.831 must be considered as in connection with t he 
provisions of Section 412.191, subd. 4. 

Section 412.411, subd. 1, requires that a notice of the proposed public 
improvement be given by publication in the official newspaper . In order t o 
meet the r equirements of t hese statutes relative to publications in an official 
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news paper, it necessarily follows that the requirements of Section 412.831 
with respect to des ignating an official newspaper should be complied with 
by the town board. 

VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

A ttorncy f or Mounds View Township. 
April 11, 1951. 

OFFICERS 

140 

396·F·l 

l\ ssessor-Bond- Failure to file-De facto officer-Acts of valid-Cannot 
compel payment of compensation but may retain compens ation paid for 
se rvices act ua lly and in good faith rendered ; deputy appointed by en­
titled to compcnsation- M. S. A. 273.05, 273.06, and 273.08. 

Facts 

"Pursua nt to a home rule Charter provision the City of Granite 
Falls appointed an assessor f or that land lying in Chippewa County in 
t he Ci ty of Granite Falls , Minnesota. The assessor so appointed received 
his books and blanks of assessment from t he County Auditor of Chip­
pewa County, but did not fi le his bond as r equired by M. S. A. 273.05 
before he r eceived his books of assessment . The assessor then appointed 
a deputy assessor who filed his bond as required and under took his duties 
as deputy assessor in preparing the list s and assessments. 

"The assessor did attend the school required by statute and r eceived 
his instructions from the Auditor a t the time he r eceived and signed 
for the books. He did discuss with the council on several occasions the 
problems involved in a ssessing the portion of la nd in Chippewn County, 
and with the assessor for that portion of land in Yellow Medicine 
County. The Assessor f urther conferred with the coun ty sup<'rvisor of 
assessments. When the assessor appointed the deputy assessor, he in­
structed him on the proper procedure to follow in assess ing, and assisted 
the deputy assessor when possible and necessary. Neither the deputy 
a ssessor nor the assessor has r eceived any compensation. 

UThe assessor filed his bond June 27, 1951, and said bond contains 
an oath of office," 

Questions 

(1) "Does the failure of the assessor to file his bond within the 
t ime specified by law prevent him from exercising his duties of assessor 
jf his bond and oath of office are duly filed before the First Monday in 
July? 
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(2) "Does the acceptance of the report of the assessor's assess­
ments and lists by the Board of Equalization for the sHirl City validate 
all assessments made and reported to the Board of Equalization of said 
City by the nssessor or the deputy a ssessol' if the assessor's honel il-> 

filed before the First Monday in July? 

(3) "If the assessor's bond is filed by the Fit's l. Monday in July, 
is the a ssessor entitled to compensation? 

(4) HIf the assessor's bond is filed by the Firs t Monday in July. is 
the deputy aSsessor entitled to compensation 111 

Opinion 

(1) 

The assessor is required to perform his duties during April, May. and 
June of each year . M. S. A . 273.08. The assessor here involved did not fil e 
the bond and oath required by M. S. A. 273.05 until J une 27th. Notwit h­
standing that, and upon the bas is of the facts stated, I am of the view that 
the assessor involved was an officer de facto during the material time prior 
to June 27, 1951. 

The acts of a de facto officer are valid a s to the public and third person:; 
and cannot be attacked collaterally. See 5 Dunn. Minn. Dig., Section 8017 ; 
see State v. Bryant, 174 Minn. 565, 219 N. W. 877. 

(2) 

This question is answercd by t he answer to your question (1). 

(3) 

A de facto officer may not compel payment of his compensation. See 
State ex reI. Egan v. Schram, 82 Minn. 420, 85 N. W. 155. However, com­
pensation which has been paid a de facto officer cannot be recovered by 
public authorities, at least where, acting in good faith, he actually renders 
the services for which he is paid. See 43 Am. Jur., Public Office l':'I, Section 
491; 151 A. L. R. 960. 

(4) 

This question is answered in the affirmative. A de faclo ofHcel' may 
make valid appointments of subordinates. State ex reI. Car lson v. Strunk. 
219 Minn. 529, at p. 534, 18 N. W. 2d 457. Presumably the deputy a ssessor 
involved was appointed by the assc:ssor under M. S. A. 273.06. The deputy 
assessor has performed the work assigned to him. It was no fault of his 
that his principal failed to file the assessor's bond and o<1th required by 
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Section 273.05. The deputy assessor, in the circumstances, is entitled to 
such compensation as may be prescr ibed by the resolution of your city coun­
ci l. Sce Section 15, C. 2, Charter of the City of Granite Falls. 

Granite Falls City Attorney. 
June 29, 1951. 

141 

LOWELL J . GRADY, 
Assistant Attorney General. 

t2-A 

Assessor-Compensation-Hennepin County- M. S. 1949, Section 412.1 31, as 
amended by Laws 1951, Ch. 16G--Opinion dated June 10, 1949, reversed. 

F acts and Question 

You refer to the opinion of t.his office dated June 10, 1949 (file No. 
12-b-l), addressed to the Village Attorney of the Village of Golden Valley, 
and ask for a reconsideration of the question there presentcd. 

Opinion 

In the June 10, ]949, opinion this office ruled that the provis ions of Min­
nesota Statutes 1949, Section 412.131, relating to the compensation of vil­
lage assessors , did not apply to village assessors in Hellllepin County. The 
writer of t hat opinion reasoned that because the repealer section in the 1949 
Village Code (Minnesota Statutes 1949, Section 412.911) did not express ly 
repeal the provis ions of Minnesota Statutes 1949, Section 273.04, which 
specifically relates to the compensation of asseSSors in Hennepin County, 
those specific provisions prevailed ovel' the general provisions in Section 
412.131. 

However, the writer of the June 10, 1949, oplmon ovel'looked another 
section in the 1949 Village Code (Section 412.921) which specifically provides 
that Section 273.04 shall no longer apply to villages. 

It is therefore our op inion that the ruling of the June 10. 1949, opinion 
is incorrect, and accordingly it is her eby reversed. 

The ruling of this office now is that the compensation of village asses­
sors in Hennepin County is governed by the provis ions of Minnesota Statutes 
1949, Section 412.131, a s amended by Laws 1951, Chapter 166. That section, 
so far as here pertinent, r eads as follows: 

liThe assessor may be compensated on a full-time or part-time basis 
at the option of the council but his compensation shall be not less than 
$100 in anyone year, if fixed.in a lump sum, or $6 per day, if fixed on 
a per diem basis. If his compensation is not fixed by the council , the 
assessor shall be entitled to compensation at the rate of $6 per day for 
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each day's sCI'v ice necessar ily r endered, not exceeding 90 days, and 
mileage at the rate of five cents per mile for each mi le necessarily trav­
eled in going to and returning from the county seat of the county to 
attend any meeting of the assessors of the county legally called by the 
county auditor, and al so for each mile necessari ly traveled in llulk ing 
his return of assessment to the proper county officer and in attending 
sectional meetings called by the county assessor or county supervisor 
of assessments , except when mileage is paid by the county_ In addition 
to other compensation, the council may a Ilow the assessor five cents per 
mile for each mile necessarily traveled in his assessment work." 

St. Louis Park Village Attorney. 
May 16, 1951. 

142 

J . A. A. BURNQUlST, 
Attor ney Gener a l. 

12-B-1 

Assesso r-Compensation-Town and portion of village lying therein not 
sepa ra ted for assessment purposes-Jurisdiction of respective assessors 
-Whether village can contr ibute to compensation of town assessor­
M. S. 1949, Section 412.131. 

Facts 

The village of Osakis is located in both Doug las and Todd counties , with 
the principal part of the village lying in Douglas County and a s mall part 
lying in Todd County, The portion of the village lying in Doug las County 
is a separate a ssessment dis trict and the property therein has always been 
assessed by a duly elected village assessor . The property in the portion 
lying in Todd County has been assessed by the town assessor of Gordon 
Towns hip. Local elections are participated in by all voters in the village 
whether they res ide in Todd or Douglas County. In state or national elec­
tions those r es iding in that portion of the vi llage ly ing in Doug las County 
vote in Osakis but those l'esiding in the portion of t he village located in 
Todd County vote in Gordon Towns hip in that county. Gordon Towns hip is 
now complnining that it has to pay the assessor for doing this work in the 
village nnd that it derives no benefit from this expense. 

Questions 

1. Can the Village of Osakis appoint the Village Assessor to assess 
village property located in Todd County? 

2. Can the VilIage Council appoint the a ssessor of Gordon Township 
to act for the village in assess ing the village property located in Todd County 
and pay him for his services? 
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Opinion 

Specia l Laws 1881, Chapter 34, entitled HAn act to Incorporate the Vil­
lage of Osak is in Doug la s County, provides t hat cer ta in described territory 
in the counties of Dougla s a nd Todd l . shall constit ute the village of Osakis, 
undez' t he provisions of Cha pter J39 of the 1875 General Laws. Gener a l 
Laws IB7!i , Chapte r 139, ent itl ed uAn Act t o Provide for the Organiza tion of 
Viling es in the State of Minnesota," provides t hat an y village organized 
t hereunder sha ll const it ute one road district and that the territory compr ised 
wi th in the prescr ibed limits of the village shall cons tit u te one election dis­
trict . But i t is s ilent as to whether the v illage shan const itu te a separate 
a ssessment district . 

By General Laws 1893, Cha pter 199, any incorpor ated village in the 
state might , at any a nnual or special election, by an affirmative ma jority of 
the votes CHSt at the election, be made a separate assessment district . Chap­
ter 199 provided further that if t he proposition carried by a majority vote, 
t hen wi t hi n ten days after the election the vil1age recorder must notify the 
cou nty aud itor of the coun ty in which the village was located and the county 
~lu di to r nfter that time must keep the records and tax Jist separa te and 
dist inct from t he town or towns in which the village was located. Chapter 
199 was the source of Minnesota Statutes 1945, Section 413.05, and, with 
some umcndments, has remained on the statute books un t il it was repealed 
in 1949 by Laws 1949, Cha pter 119, Section 110, and replaced by Minnesota 
Statutes 1949, Section 412.081, Subdivision 2. 

You stute in your lettcr of April 20, 1951, tha t the village records were 
dest royed by fi re some year s a go and t hat t he records of the county auditor 
at Alexandria f a il t o disclose any action taken by the viJIage of Osakis to 
become a separate assessment d is t rict. 

Undcl' t hese ci rcumsta nces, it seems doubtful t hat the villagc of Osakis , 
ot" any pa r t t hereof, evc t" legally became a separate assessment district. 

Minnesota Statutes 1949, Section 412.131, provides that the village asses­
sor shall assess and ret urn as provided by law all property taxable within 
the village, " if a separate assessment district," and the assessor of t he t own 
within which the village lies sha ll not include in his r eturn any property 
taxable in the village. This office previously has ruled that wher e the vil ­
lage is not a separa te assessment district the town a ssessor shall assess 
the property of the village and that there is no authori ty in the law for the 
village to contribute anything toward t he payment of t he town assessor's 
compensation. 

Opinion dated July 21, 1944, File 12-B-1. 

Opinion da ted May 17, 1950, File 12-C-1. 

Upon the hyp" t hcsis t hat t.he village of Osakis has never legally become 
a :sepa ra te assessment distr ict, your quest ions must both be answered in the 
negative. All proper ty in the portion of t he village lying in Douglas County 

IBy S I)(wi .. 1 Law,. 1887, Clill pte l' 362. en t i tled " An Act to An nl!X eel,tai u ','erd lory to the V il ­
htKe u r O" 'tk ht. in t he Cou nty o r Doug: lml. Stnle o r Mi nn e8otlL .' · certain othe r te r r itory in 
Dou ghlll Cou llty no t theretorore inc luded w ilh in the co rpotlllc Iim il.l4 of t he v illnll'e W I\lI IIn­
n\'xed to, illc ludf!d in . lind millie n 1)81·t of t he p lat of the villag~. 
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will have to be assessed by the town assessor of the town in which it lies , 
and all property in the portion of the village lying in Gordon Township in 
Todd County wiIJ have to be assessed by the town assessor of that town. 
The vi1Iage will not be able to make a contribu tion to the compensntion of 
either town assessor. 

This situation easily cnn be rectified by having the villngc proceed, 
under Minnesota Statutes 1949, Section 412.081, Subdivis ion 2, to become a 
separate assessment district. 

If, upon further investigation, records are found which establish thut 
some time after 1893 the village of Osakis did become a separate assess­
ment district, then J am sure you will find that the limits of that district 
were made coterminous with the village limits, thus including the te rrito r y 
lying within Todd County. In such case, of course, the village assessor has 
authority to assess and r eturn as provided by law all propcl·ty taxablc 
within the entire vHlage limits , including the territory lying in Todd County, 

See Minnesota Statutes 1949, Section 412.131. 

Osakis Village Attorney. 
April 26, 1951. 

143 

CHARLES P . STONE, 
Assistant Attorney Genel'a l. 

12-B 

Assessor-Vacancy-Appointment--City councilman not. el ig ible to appoint­
ment to office of city assessor-His ineligibiJity not affected by resigna­
tion-May be de facto officer- Opinions of Sept. 10, 1943, and July 25, 
1947, distinguished. 

Facts 

"The City of Little Falls is a fourth class city operating under a 
home rule charter. One of the charter officers is an assessor who is 
elec ted. Recently the assessor res igned, creating a vacancy in the office. 
The Council set a time at which it would consider applications for the 
office of assessor. The night of the meeting at which the applications 
for assessor were opened, one of the councilmen r es igned. His resigna­
tion was accepted and he took no further part in any council proceed­
ings. Subsequent to his res ignation the applications for pos ition of asses­
sor were opened a nd read and the councilman who resig ned had applied 
for the position. The remaining eight members of the council t hen 
voted on filling the vacancy and the councilman who had resigned re­
ceived a majority of the votes. There was no understanding or agree­
ment that the councilman would be appointed assessor if he resigned." 
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Question 

uWas the councilman lega1iy appointed as assessor and may he 
continue to hold office as such ? II 

Opinion 

Minnesota Statutes 1949, Section 471.46, provides: 

uNo county. city, village, borough, town or school di strict officer shall 
be apPointed to fill a vacancy in any elective office if he has the power, 
either alone or as a member of a board, to make the appointment; and 
his ineligibility s hall not be alfectcd by his resignation before such 
appointment is made. This section shall not prevent the appointment 
of a member of a city or village council to a different office on the 
counciL" 

The office of city assessor is an elective office in the City of Little Falls. 
See Charter, C. 2, Section 4. 

A vacancy in the office of city assessor is required to be filled by appoint­
ment by the city council. Little Falls Charter, C. 2, Section 7. 

Had the councilman involved not resigned as councilman, or had his 
r esignation not been accepted by the council, prior to attempted appoint­
ment of him by the council as city a ssessor, the councilman involved would 
be clearly ineligible under the express provis ions of M. S. 1949, Section 
471.46, for the apPOintment as city assessor. The statute expressly provides 
that "his ineligibility s hall not be alIected by his resignation before such 
appointment is made." Effect must be given to that portion of the statute 
last above quoted and emphasized. See Attorney General's opinion of Feb­
ruary 11, 1947 (126h). A holding that the councilman involved by virtue of 
his resignation from the council became eligible to the appointment involved 
would be based upon an utter disregard of the language of the s tatute. 

Accordingly, I am of the view t hat the counci lman involved was not 
eligible for appointment to the vacancy in the elective office of Assessor of 
the City of Little Falls, and his appointment was without legal authority. 
It does not necessar ily follow, however, that he may not Ucontinue to hold 
office a s such" assessor. If he has assumed the office of assessor and is per­
forming the duties thereof, he may be a de facto officer until such time as 
competent authority in the proper proceeding determines that he is not 
entitled to exercise the powers and duties of the office involved. See Thorpe 
on Public Officers, Section 636, p. 601. 

The factual situation here considered is different from that involved in 
Attorney General's opinion dated September 10, 1943 (470L) . The last cited 
opinion holds that a member of the village counci l, upon resignation from 
such office, is eligible for appointment to a vacancy in the office of village 
clerk. That conclusion was predicated upOh the last sentence of what is 
now M. S. 1949, Section 471.46. 

The fact situation here considered is likewise to be dist inguished from 
that considered in Attorney General's opinion dated July 25, 1947 (12f-1). 
holding that a member of the county board, upon resignation, was eligible 
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to appointment to the office of supervisor of a ssessments or county assessor. 
The offices involved in the latter opinion to which the appointment was in­
t ended to be made were appoint ive offices, not an elective office a s here ill­
volved. 

Little Fans City Attorney. 
March 26, 1951. 

144 

LOWELL J . GRADY, 
Assistant Attorney Genera1. 

12-A-3 

Assessor-Vacancy-Failure to elect assessor in even numbered year- Va­
cancy in office-How filled- M. S. 1949, Section 212.34. 

Facts 

The village of Dunnell was organized under the g eneral law and consists 
of a separate election district. Through inadvertence the notice of the De­
cember, 1950, election failed to state that an assessor was to be elected, and 
as a result no assessor was elected. 

Ques tion 

What action should the village council take in view of this situation? 

Opinion 

Minnesota Statutes 1949, Sect ion 212.35, provides that the regular vil­
lage election shall be held annually on the first Tuesday after the first 
Monday of December in each yeal', and that t he assessor shall be elected in 
each even numbered year. Section 212.34 provides that t he village assessor 
shall serve for a t erm of two years, the term commencing on the first busi­
ness day of January following the election at which he is chosen. 

The term of office of your village assessor who was serving in 1960 
theref ore expired on January 2, 1951. Since no assessor was elected for the 
term commencing January 2, 1951, a vacancy in that office was created. 

Section 212.34 providcs t hat vacancies in office shall be filled for the 
r emainder of the term (which in this case would be until J anuary 2, 1953) 
by the council, a nd that in case of a tie, the mayor shall fill the vacancy by 
appointment for the unexpired term. It provides further that if the vacancy 
is not fil1ed by appointment by the council before May 1 following its occur­
rence, the county auditor shall appoint some res ident of the county as asses­
sor for such village. 

It fo llows t hat at any time prior to May 1, 1951, your village council 
may appoint a village a ssessor for the unex pired term ( un til J anuary 2, 
1953 ). 1£ the council has not acted by that date the appointment wi1l have to 
be made by the county auditor. 
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Until an appointment is made either by the village council prior to May 
1 or by the county auditor after May I, the old assessor will continue in 
office as an officer holding over. Section 212.34 provides that all officers 
chosen and qualified as such shall hold office until their successors qualify. 

It will not be necessary for the village council to adopt a resolu tion 
declaring a vacancy. The vacancy occurs automatically upon the expiration 
of an official's term when his successor has not been elected. 

Dunnell Village Attorney. 
March 16, 1951. 

145 

CHARLES P. STONE, 
Assistant Attorney General. 

12-B-6 

County commissioners-Salaries and traveling expenses-Per diem-Special 
meeting-Payment of per diem for committee duties authorized by M. S. 
375.06, as amended by L. 1951, Ch. 487-Whether special meetings are 
included is a question of fact-M i1eage for attending meetings author­
ized. 

Question 

May the county commissioner s receive a per diem of $5.00 and mileage 
for attending special meetings of the board? 

Opinion 

The 1950 census, which was filed in the office of the secretary of state 
on December 14, 1951, gives Polk County a population of 35,900. The salary 
of the county commissioners is fixed by M. S. 1949, Section 375.055, a s 
amended by L. 1949, Ch. 423, subject to the salary adjustments as provided 
by L. 1961, Ch. 327. 

Section 376.06, as amended by L. 1951, Ch. 487, reads as follows: 

uThe several members of the county boards in counties having less 
than 75,000 inhabitants shall r eceive $5.00 per day for each and every 
day necessarily occupied in the discharge of their official duties while 
acting on any committee under the direction of the board, and ten cents 
per mile, each way, for every mile necessarily traveled in attending 
such committee work. Any committee may be comprised of all the mem~ 
bers of the county board. The severa! members of the county boards 
shall also be entitled t o mileage of ten cents per mile, each way. for 
every mile necessaril y traveled for attending meetings of the board, not 
to exceed 12 meetings in anyone year j and, in addition, the chairman 
of the county board shall r eceive ten cents per mile, each way, for going 
to the county-seat to sign warrants during recess of the county board." 
(Emphasizing new matter added by amendment.) 
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Payment of mileage under the above act must be considered in conjunction 
with Section 350.1J , as amended by L. 1951, Ch. 641, which in part r eads 81; 

fo llows : 

"The maximum amount which shall be paid by the state, any depart­
ment or bureau thereof, or any county, city. village, town, or school 
district, to any officer or employee, except sheriffs or depu ty sheriffs , as 
compensation or reimbursement for the use by such officer of his own 
automobile in the performance of his d uties shall not exceed seven and 
one-half cents p Cl' mile, * • *." 

This act provides for reimbursement or compensation fol' the use, by a public 
officer, of his own automobile when engaged in the performance of his duties. 
Mileage a nd per diem which may be paid under Ch. 487, supra, constitute a 
part of the compensa tion of a county commissioner and not r eimbursement 
for the use of his car a s contemplated by said Ch. 641. In our opinion, county 
commiss ioncrs arc entitled to mileage of ten cents a mile in attending com­
mittee meeti ngs or meetings of the county board not exceeding 12 in a nyone 
year, as provided in said Ch. 487, and except as therein provided, mileage 
which a commissioner may receive a s r e imbursement or compensation for 
the use of h is automobile is governed by said Ch. 641. I n r eaching th is con­
clusion we have cons idered the ru le of statu tory constl'llction a s prescr ibed 
in Section 645.26. 

Whether the board of county commissioners, when attending a s pecial 
meeting, is acting as a committee within the purview of said Ch. 487 so as 
to be ent itled to r eceive the pe l' diem therein Huthorized depends upon the 
purposes for which t he meeting was called, and t he na tu re of the work 
transacted. 

This office has held that county board membel's are not entitled to r eceive 
additional salary 01' per diem for attending special meetings of the county 
board. Opinions of At torney General F ebrua ry 26, 1936, No. 111, 1936 
Report, April 20, 1938, No. 117, 1938 Report. 

I n a ttorney g eneral's opinion dated October 15, 1929, No. 273, 1930 
Report, it is stated : 

"It would be imposs ible for this office to g ive a ruling which would 
fit any particular case wi thout having all of the facts as to the exact 
nature of the work done, the length of time spent on it, and the authori­
zation from t he county board ." 

We bel ieve t hat this quotation is applicable to that part of the ques tion 
under consideration. The county board, under e h. 487, supra, may s it a s a 
committee un it. If, a s such, it is functi oning a s a committee with in the 
mean ing and intent of said act then the members of the board are entitled 
to the per diem authorized by said act. 

Polk County Attorney. 
June 23, 1952. 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

124-A 
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146 
County commissioners-Salaries and traveling ex!)cnses-Stearns County­

M. S. 375.06 has no appJication in a county having less than 75.000 
inhabitants if the assessed valuation oC the county exceeds $20,000.000 
but is less than SIOO,OOO,OOO- M. S. 375.06 nnd 375.05 (5) and (6) . 
Attorney General's Opinion May 29, 1951 (l24h) Limited. 

Facts 

"The Stearns County Board operated under Chapter 413 of the 
Session Laws of 1949 from January 1 to July, 1951. When the official 
census was filed it showed the population of Stearns County to be 70,681 
or 681 ahove the figure which permitted operation under the above sec­
tion. This section permitted the commissioners $3.00 per day and 6c 
per mile for necessary travel with a limit of $550.00 per member for 
anyone year. 

"Session Laws of 1951, Chapter 487. provides that where the popu­
lation is under 75,000 that the commissioners be paid $5.00 per day and 
10c per mile for necessary travel and the board operated under said 
section from July to December , 1951, and made said charges in accord­
ance therewith .••• 

"Members of the public examiner's office during the later part of 
December, 1951, informed the county board members and the auditor 
that Stearns County should operate under Minnesota Statute 375.05, 
Section 6, which eliminates the $5.00 per day and 10c per mile provision 
and aHows only for actual mileage and expenses not to exceed in the 
aggregate the sum of $1200.00 for the five board members or the sum 
of $240.00 average for each commissioner per year." 

Stearns County, we are advised, has an assessed valuation of approxi­
mately $35,000,000. That assessed valuation brings Stearns Coun ty within 
the l'ange of Section 376.05 (5), rather than Section 375.05 (6), as indicated 
in your letter. That difference, however, a s will appear from the opinion, 
does not affect the answer to your 

Question 

"Is Chapter 487, Session Laws of 1951, the section under which 
Stearns County Commissioners should co1lcct their expenses ?tt 

Ol)inion 

Determination of the question submitted requires consideration of the 
histories of M. S. 375.05 and 375.06. 

A clear distinction in law exists between compensation for mileage, 
which is an emolument of the office, and reimbursement for expenses actually 
and necessarily incurred and paid. That di stinction must be kept in mind 
in the consideration of this opinion. 
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L. 1951, C. 487, is an amendment of M. S. 1949, Section 375.06. Section 
375.06, in substance, provides that the county commissioners in counties 
having less than 75,000 inhabitants shall receive $5.00 per day for each day 
necessarily occupied in the di scharge of their official duties whi le acting on 
any committee under t he direction of the county board and IOc per mi le for 
every mile necessal'ily t raveled in attending such committee work and, in 
addition thereto, IOc per mile for every mile necessarily traveled in attend­
ing meetings of the board, not to exceed 12 meetings in anyone year. M. S. 
375.06 is not a rei mbursement statute. It is not an expense statute. It is a 
statute providing com llc nsation. The compensation is $5.00 pel' day for days 
necessarily occupied in committee work and 10c per mile for every mile 
necessarily traveled in attending such committee work and also 10c f or 
every mile necessarily traveled in attending meetings of the board, to the 
number limited by the statute. The travel that a county commiss ioner is 
required to undergo for the purposes stated under Section 375.06 is thus, by 
the statute, compensated. That compensation is measured by t he number 
of miles the commissioner necessarily travels in the performance of com­
mittee work or in attendance upon board meetings. It is not a matter of 
reimbursement for actua l expenses. The rate per mile specified by the 
statute is to be paid for travel regardless of the actual expense that the 
commiss ioner may incur fo r such travel. 

Section 375.06 had its origin in L. 1907, C. 296. It was carried into 
G. S. 1913 as Section 685, into G. S. 1923 and Mason's M. S. 1927 a s Section 
657, into M. S. 1945, and later into M. S. 1949, as Section 375.06. Its only 
amendment since 1913 has been by L. 1951, C. 487. The only effect of the 
amendment last cited, so far as here material, was to increase the per diem 
allowance from $3.00 to $5.00 pel' day. The purpose and scope of M. S. 1949, 
Section 375.06, was neither changed no r enlarged by its 1951 amendment. 

The history of what is now M. S. 375.05 might be considered in two 
phases : (1) that antedating L. 1945, C. 526, and (2) that postdating L. 1945, 
C.526. 

M. S. 1945, Section 375.05, deal ing with salaries of county commis­
s ioners , provided in its portions here materia l a s follows: 

"Each commissioner shall receive from the county in full for all 
his services an annual salary, as follows: 

fl. . . 
"(5) In counties whose assessed valuat ion is more than $20,000,000, 

and does not exceed $40,000,000, the s um of $600, which amount shall 
be paid in lieu of all other charges or allowances, except that s uch 
commissioncrs may be allowed and paid in addition thercto thei r actual 
and necessary traveling expenses incurred and paid by them in the 
discharge of their official duties ; provided, that the total aggregate 

• 
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amount of the traveling expenses of all the county commissioners of any 
s uch county wh ich may be so allowed and paid s hall not exceed the sum 
of 51,200 in anyone year ; ....... ,It I 

The emphasized por t ion of the sta t ute is purely a reimbursement pro­
vis ion. The expenses there specified are re imbursable to the county commis­
sioner and may be r eceived by him in addi t ion to the salary prescribed by law. 

It is s ufficient for the purposes of th is opinion to trace the history of 
what is 1\L S. 1945, Section 375.05, back only to Rev. L . 1905, Section 423. 
The cited section of the Revised Laws was ca rried forward, with its amend­
ments, into G. S. 1913, Section 684, thereafter into G. S. 1923 a nd Mason's 
M. S. 1927 as Section 656, and finall y into M. S. 1945 and M. S. 1949 as 
Section 375.05. 

At this point consideration of Nelson v. County of Itasca (1915), 131 
Minn. 478, 155 N. W. 752, becomes material. That case involved the con­
struction of G. S. 1913, Section 685, now M. S. 375.06, and G. S. 1913, Section 
684, which later became M. S. 1945, Section 375.05, Plaintiff was a county 
commissioner of I tasca County. The a ssessed valuation of Ita sca Coun-ty 
was then more than $20,000,000 bu t did not exceed $100,000,000. Its popula­
tion was less than 75,000. Plaintiff claimed that he was entitled, under G. S. 
1913, Section 685, now M. S. Section 375.06, to per diem and mileage while 
a cting on a committee under direction of the county board. He brought suit 
to recover the sa me. A demurrer to the complaint was sustained by the t rial 
court on the ground that plaintiff was limited to the salary a nd compensation 
fixed by G, S. 1913, Section 684, which was, in s ubs tance, later embraced in 
M. S. 1945, Section 375.05 (6) . The Sup reme Court affirmed. It held that 
G. S. 1913, C. 685, now M. S , 375.06, was not applicable to Itasca Coun ty and 
that plaintiff was entitled only to t he annual salary specified in G. S. 1913, 
Section 684, plus his actual and necessary trave ling expenses, limited as in 
that section prescribed. 

The salary provision of M, S. 1945, Section 375.05 (5), so far a s the 
same applied to Stearns County, was r epealed by L . 1945, C. 526, now coded, 
with its amendments, a s Sect ion 375.055.2 See M. S. Section 375.055, suhd. 3, 
However, L, 1945, C. 526, Section 5, preserved the right of any county com­
m issioner to collect and re tain any fees. per diem payment, or other payment 
which he was then a uthol'ized by a ny other pl'ovis ion of law to collect and 
retain in addi t ion to the stated amount of his annual salary. See M. S. 
375.055, subd. 4. 

Note 1 : A substan tially lii m iJu,' r f' imburliem ent Ill\)vi"ion ill euntained ill M. S. 1945 . S~tlon 
375.05 (6 ) , Il pp licable to CQuntiCti """hOKe a llllcssed \'Iliull tion is more tha n $40.000,000. 
a nd docs not cxceed $ 100.000,000." According ly, under M .. S . Hl~ 5 , S C'Ction 375.05 (6 ) 
and (6). county eommislliuners in cuuntiCti whOlle IISSCSSed v:alu lltioll WUII m OI'C than 
$20.000.000 fi nd d id not cxeeed S]OO.OOO.OOO wc ,·c e n t itled to receive, i n addi tion t o 
their stnwd Knnua] ""Jary, only .. th ... ·;r IIctulil nnd nl..'CC8~ary travelinK l'xpenl;~ in­
CUI' red !lnd Imid by t hem in tile di ~ch;)rg,; or tlH~h' o ffi cial du tiC!! ," unle:o l! . of cou rse . 
)'ome ]eghllnlivc tlc t o r limited IIPlllicuti.m tlnd othuwi"e 11I'ov idin" npll lied to n liar­
t icu lur count)' within the rangc of t h., III1 .. Ui~ c.,J vuluutions s ta ted. 

Not.c 2: Under 376.0f/6. lI ubd . 1 (It) . til(.' fln nu a l sa ln.ry o f ('ollnty cumm i:tli ivn CI"K in cOllllti~ 
w ith 60.000 bu t [c.'lIS t hA n 100.000 in hnbitu n ts iM fixe d lit t he nile o f $1,000 and S2 6.00 
fo r each ' 1.000,000 taxable vtllult tio n 0 1· m lljOI' (!'Uclio n thereor lind $2.00 fo r c llch fu ll 
~ t ractio nnJ con llCr£""IIs ion l11 townsh ip, with thc IlK"r(!IICa te not to exceed $1.500, 
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At the time of the enactment of L. 1945, C. 526, a county commissioner 
of Stearns County was not authorized by 1\1. S. 1945, Section 375.06, to collect 
and retain the per diem payment or the mileage compensa tion in that statute 
prescribed in addi tion to his sta ted salary because M. S. 1945, Section 375.05 
(5), authorized, in addition to the stated annual salary, the payment to such 
commissioners of only the "actual and necessary trave1ing expenses," limited 
as therein prescribed. See Nelson ", County of Itasca. supra. 

The county commissioners of Stearns County arc no longer entitled to 
the per diem payment and mileage compc!lsntion provided for by L . 1949, 
C. 413, for the obvious rea son that Stearns County is no longer within the 
classification prescribed by that act.s But the mere circumstance that Stearns 
County has outgrown the classification prescribed by L. 1949, C. 413, does 
not render Section 376.06 applicable to Stearns County. The reimbursement 
provisions of M. S. 376.05 (6) and (6) are s ti1l in force and effect. The law 
announced in Nelson v. County of Itasca, supra, is s till the law. 

Accordingly, I am of the view that: 

(1) M. S. 875.06 has no application to counties whose a ssessed valua­
tion is more than $20,000,000 and does not exceed $100,000,000, and 

(2) In those counties having an a ssessed valuation with in the range 
s tated in (1) next above, the county commissioners may be allowed and paid, 
in addition to their annual salaries, only their actual and necessary traveling 
expenses as provided in Section 375.05 (5) and (6) , and then only to the 
limits therein prescribed. 

In Attorney General's opinIOn dated May 29, 1951 (124h), reference is 
made to L. 1951, C. 487. It is there stated that that act "applies only in 
counties having a population of less than 76,000 inhabitants" and that the 
ucompensation provided in Section 375.06 is in addition to that provided in 
Section 375.05." These s tatements are correct as applied to counties having 
less than 75,000 inhabitants and an assessed valuation of less than $20,000,. 
000. But they are not applicable to counties of less than 75,000 inhabitants 
whose assessed valuation is more than $20,000,000 and less than $100,000,000. 
I am authorized to say that the opinion of the Attorney General ot May 29, 
1951, file 124h, is hereby so limi ted in its application. 

M. S. 876.06 not being applicable to Stearns County. your specific inquiry 
is answered in the negative. 

You ask this further 

Note s: L . 1949. C. 41 3. is lim ited in its a pplication to counties having II. popula tion of n ot 
lees than 66.000 nor m ore tha n 70.000 a nd consisting of not Ict\s tha n 36 1l0 r more 
thall 49 cOllgrel!s ionl!.1 townships. This net of limited aDp llcaUo n had i ts or igin In 
L . 19i18. C. 26. am ended by L . 1937. C. 24 8. and by L. 1943. C. 402. Implicit in the 
enactment of the leBis lative (lcts of limited application refer red to in t h is foot not e' 
was t he Icglll lative recognition , it seem!! to me. that M. S. Section 875.06 had no 
applica t ion to th e cou n ties within the limited cln~8 ific(l t io n of those acts. even though 
the population of those coun tiC!l was less thall 75.000 inhabita nts. If Section 376.06 
had applied to those counties. there wouJd have been no necessity fa r includ ing the 
per diem and mil eage provis ions in L . 1949. C. 418 ; L . 1943. C. 402; L. 1937. C. 248. 
and L . 1938. C. 26. 
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Ques tion 

"In the event you answer question number 1 in the negative, would 
it be possible to have remedial legislation passed at the 1953 session of 
the legislature to legalize the overpayment 1" 

The answer to this question rests with the Legislature, rather than with 
the Attorney General. 

LOWELL J . GRADY, 
Assistant Attorney General. 

Stearns County Atto rney. 
J anuary 24, 1962. 
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124-H 

Proba tion offi cers-Appoin t ment made by cour t--Soldier's Preference Law 
not 81}plicablc-.Salary fi xed by cour t with approval of county board, and 
may be decreased du r ing tenure-May be removed at pleasure of a ppoint ­
ing a uthority-M. S. A. 260.09. 

F act 

The County Probate J udge contemplates appointing a county probation 
officer under the provisions of M. S. A. Section 260.09. 

Ques tions 

HFirst, would such a n appointment be subject to the state laws 
pertaining to Veteran's preference 1 

"Second, if Veteran's preference does not apply can such probation 
officer be removed at the discretion of the p"obate judge making the 
appointment 1 

"Third, what assurance of tenure would such officer have under 
either Vctel'un's preference or otherwise ? Would it not s till be contin­
gent on the county commissioners' power to lower or discontinue his 
sulary appropriation 1" 

Opinion 

1. So far as material, M. S. A. Section 260,09 reads as follows : 

"T he court shall have authority to appoint one or rnOl'e persons of 
good character to serve as probation officers during the pleasure of the 
court. Such probation officers shall act under the orders of the court in 

, 
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reference to nny child committed to their care, and in the performance 
of thei r duties shall have the general powers of a peace officer; and it 
shall be their du ty to make such investigations with regard to any child 
a s may be required by the court before, during or after the trial or hear­
ing, and to furnish to the court s uch information and ass istance as may 
be required; '" '" • . " 

The probation officer acts under the control of t he court. He is required 
to make such investigations with regard to any child as the court shall direct, 
and to furni sh such info rmat ion and a ss istance as the cour t may request. 
The duties to be performed by the probation office r , which arc s ubject to the 
con trol nnd di rection of the court, clearly es tablish a relationship of t r ust 
and confidence, and render inappJicahle the soldic l"s prefe rence act. Section 
197.45 et seq. State ex reI. Castel v. Chisholm , 173 Minn. 485. 217 N. W. 681; 
State ex reI. Tamminen v. Eveleth. 189 Minn. 229, 249 N. W . 184; State ex 
ret Cnssill v. Pef erson. 194 Minn. 60, 259 N. W . 696. 

We answer the til's t ques tion in the negative. 

2. Section 260.09 provides in part that the probation officer appointed 
by t he court shall serve "during the pleasure of the court." The statute is 
definite and the language is free from ambiguity. It grants to the court, as 
the appointing power, the authority to remove the probation officer whenevel' 
the court shall determine. Furthermore, it is the general rule that, unless 
othenvise provided, appointive officers may be r emoved at the pleasure 
of the appoin ting officer whether the appointment is for a fi xed term or not. 
See 5 Dunnell's Minn . Digest, Section 8010. 

The second question is answered in the affirmative. 

3. A public officer has no contract or vested right to the continuance of 
his office or its emoluments . His salary or f ees may be reduced or taken 
away entirely. See 5 Dunnell's Minn. Digest, Section 8007, and cases cited. 

Section 260.09 further provides: 

<l In counties of more than 100,000 population, a major ity of the 
judges of the dis trict cour t may direct the payment of such salary to 
probation officers as may be approved by the coun ty board. Tn other 
counties probation officers shall r eceive the same f ees as constables for 
s imi1ar services, including all travel, and in addition thereto such salary 
as may be fix ed by the judge and approved by the county board." 

Tn your county, under this statute, the salary of the probation officer 
is to be fi xed by the judge and approved by the county board. Obviously, t he 
salary of the probation officer could not be paid unless there are fund s avail­
able therefor. The avai1ability of the fund s for such payment rests with the 
county board. It is for the county board to determine and to appropriate 
money for the conduct of the business of th e county, including the salary of 
the probation officer. 
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We believe that if the county board should fail to provide the necessary 
funds for the payment of compensation for the probation officer, such action 
should be deemed a s a disapproval by the board of the amount of the salary 
as fixed by the court. 

Itasca County Attorney. 
March 20, 1952. 
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VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

104-B-8 
85-C 

Regis ter of deeds-Appointment-Vacancy-Board cannot fill until vacancy 
occurs-M. S. 1949, 375.07, 375.08. 

Facts 

UThe Register of Deeds of Mahnomen County, Minnesota, this day 
submitted to the County Board at its regular meeting his resignation 
from the office of Register of Deeds of Mahnomen County, Minnesota, 
to take effect on July 1, 1951. 

44The Mahnomen County Board in regular monthly session today 
(June 5, 1951) accepted said resignation as tendered." 

Ques tions 

441. Can the Mahnomen Coun ty Board make an appointment to fill 
such vacancy in said office prior to July 1, 1951, to take effect on said 
July I, 1951 ? 

442. Must the Mahnomen County Board wa it until its next regular 
meeting to be held on Monday, July 2, 1951, to fill such vacancy (July 1, 
1951, falling on a Sunday) 1 

"3. If the Mahnomen County Board sha ll act to fill t he vacancy in 
the office of the Register of Deeds at its next regular meeting on Monday. 
July 2, 1951, is it necessary that the chairman or clerk of said Board 
serve a notice on each member personal1y in the same manner as a dis­
trict court summons is authorized to be served, at least one day prior 
to the meeting of said Board calling a meeting of said Board for the 
purpose of filling the vacancy in said office 1" 

Opinion 

The first question is answered "no." Section 375.08 applies. 

uWhen a vacancy occurs in the office of •• • register of deeds," the 
county board shall fill the same by appointment. That vacancy will not 
occur until the resignation is effective. 
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The county board is without power to fill a vacancy until it occurs. So, 
it follows that the vacancy cannot be filled until July 1. July 1 occurs on 
Sunday. There will be no bus iness to be done in the office of register 01 
deeds on Sunday. The following business day is July 2. But the regular 
meeting of the county board as fixed by law, M. S . 1949, 375.07, occurs on 
the second Monday in July, which is July 9. The vacancy in the office may 
be fil1 ed on that day. July 9, or if the board chooses to act under its authority 
conferred by Section 375.08, i t may meet on July 2, or any other day before 
July 9 after the vacancy exists, and if all members arc present, no notice 
of a meet ing need be given. The vacancy may then be filled . But this same 
section provides for one day's notice of a county board meeting. If such 
notice is given, then the county board could act even though all members 
were not present. 

There is no need for haste in the matter because the las t sentence in 
Section 375.08 provides that the chic! deputy i s authorized to perform the 
duties of the office until the vacancy is filled by appointment. 

You will note that your las t ques tion a ssumes that the meeting contem­
plated to be held on July 2 is a regular meeting. That is erroneous. The 
regular meeting is July 9. The rule may be s tated that no notice of a regular 
meeting need be given. Notice is required for a special meeting unless all 
members arc present at t he special m('eting, in which case it does not become 
important whether or no t there wus any not ice. Notice is given to procure 
the attendance of the members. 

Mahnomen County Attorney. 
June 7, 1951. 
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CHARLES E. HOUSTON, 
Assis tant Attorney Genera1. 

373-A-4 

Regis ter of deeds-Recording-Contract for deed-Registered titles-,Vhere 
certificate of title s hows outstanding contract for deed, the holder of an 
assignment of the contract, when presenting the ass ignment for regis­
tration, need not furni sh evidence of payment of mortgage tax on con­
tract which is on file and bears endorsement of payment of tax-M. S. 
1949, 287.08. 

Facts 

1. A certificate of title is outstanding showing X to be the owner sub­
ject to a contract for deed wherein A is named a s purchaser. A quitclaim 
deed is presented to the registrar f or registration and to be shown upon the 
cel'tificate of title as a memorial. A deed is executed by A, unmarried, a s 
grantor, to X, a s grantee. 
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2. A certificate of title is outstanding showing X to be the owner sub­
ject to a contract for deed wherein A and B arc named as purchasers. An 
instrument in writing is presented to the registrar for regis tration and to 
be shown a s a memorial upon the cer t ificate of title. This instrument is a 
deed or a ssignment of the vendee's interest. It is executed by A, as grantor 
(or ass ignol'), to B, a s grantee (or purchaser). When A and B are joint 
tenants and A dies, a ce rtifica te of death of A and an affidavit of identity 
with evidence of no unpa id inheritance tax are presented so that by s tatute 
and by rule of court t he l'cgistl'al' may show the transf er of vendee's interest 
by survivorship. from A to B. 

Question 

Should the registrar accept such instruments for registration without 
proof that the mortgage r egis b:ation tax on the contract for deed has been 
paid, particularly in the case of the release by A to X and of the transfer 
from A to B by survivorship? 

Opinion 

An executory contract for the sale of land, under which the vendee is 
entitled to or does take possession the reof, is a mortgage within the meaning 
of M. S. 1949, C. 287. M. S. 1949, 287.02. It is subject to tax. Section 287.05. 
Such tax is payable a t or before the time when the mortgage is fil ed for 
record or registration. The treasurer's receipt counter s igned by the aud itor, 
endorsed upon the mortgage, is conclusive proof of payment of the tax. 
Section 287.08. 

The registrar is without au thority to reg ister an a ssig nment or satis­
faction of such mortgage unless the tax shall have been paid. Section 287.10. 

On March 17, 1932, fi le 349-A-9, t he Attorney General l'endered an 
opinion where in the opinion was expressed that a certified copy of a final 
decree of t he probate court a ssigning a contract for deed on which the mort­
gage tax had not been paid could be recorded in the office of register of deeds 
without payment of the mortgage tax. But it may be noted that the opinion 
is silent on t he question whether evidence of s uch record may be received in 
evidence by a court without payment of the tax. Nor is it stated in t he 
opinion that before payment of t he tax, such record is notice. See Section 
287.10. 

u ••• when the tax on t he mortgage is paid, then any a ssignment or 
other instrument r elating to s uch mortgage is entitled to record, may 
be r ece ived in evidence, and is of such validity a s it would have been 
had no mortgage registration tax s tatute existed." Van Dam v. Bakker, 
162 Minn. 124, 202 N. W . 343. 

So, the practical problem for the registrar appears to be: I s there evi­
dence of payment of the tax on the m01'tgage? If the contract f or deed is on 
file in the office of r egistrar, as it should be (Section 508.48), the registrar 
has in hi s possession the evidence show ing that t he tax has been paid. If the 
tax has not been paid, he will not have it on file. Section 287.10. It, t here­
fore, appears that the only time when this question will ari se is when t he 
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contract was made before the enactment of this statute in 1907, or where 
the contract was not reg istered. The statement of facts excludes the case 
where the contract was not r egistered. If the contract was made before the 
enactment of the law, the tax does not apply. 

It is my opinion that where the l'cgistrar has in his own possession the 
evidence showing that the tax has been paid, he should not require any fur­
ther evidence of such payment for the reason that the statute states that 
the endorsement of evidence of payment by the treasurer countersigned by 
the auditor is conclusive. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

Examiner of Titles, Hennepin County. 
February 13, 1961. 
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S7S-B-9-e 

Regis ter of deeds-Recarding-Contract for deed-'Vhere village .acquires 
real estate under contract for deed from a private party to be used for 
municipal purposes, the mortgage registry tax, as provided for under 
M. S. A. 287.05, mus t be paid as a prerequisite to recording of the con­
tract. 

Taxation-Sarne. 

Facts 

A village has purchased improved real estate under a contract for deed 
from a private party. These premises will be used by the village exclusively 
for municipal purposes, such as a municipal liquor s tore, council rooms, office 
for the vil1age clerk, fire hall , library, and for the storage of personal prop­
erty. The balance of the purchase price is $84,000 which, according to the 
terms of the contract, is to be paid at stated times and solely from revenue 
derived from t he operation of the municipal liquor store. The full faith and 
cred it of the village has been pledged for the payment of t he balance of the 
purchase price which, as stated, amounts to $84,000. 

Question 
May the register of deeds record such contract for deed without payment 

of the mortgage regis try tax as required by M. S. A. 287.05? 

Opinion 

So far as material , Section 287.05 provides : 

"A tax of 15 cents is hereby imposed upon each $100, or fraction 
thereof, of the principal debt or obligation which is, or in any contin­
gency may be, secured by any mortgage of real property situate within 
the state executed, delivered, and recorded or registeredj ••• ," 
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Municipal liquor stores are established pursuant to statutory authority 
and in the exercise of the police power to accomplish governmental purposes. 
Slabs v. City of Tower, 229 Minn . 552, 559. It has been held by this office 
that a village has the power to purchase real estate on a contract for deed 
where the deferred payments are to be made only out of the profits accruing 
from the operation of t he store. Attorney General's Printed Report 1948, 
No. 162. 

Maintaining and providing offices for municipal officers, library room, 
fire hall and storage space for municipal property is a governmental func­
tion. Consequently, the real estate and the personal property owned by the 
village for the purposes aforesaid arc, by the provis ions of Minn. Const., 
Art. IX, Section 1, exempt from taxation. However, the vendor under the 
contract for deed with the village being a private party, his real and personal 
property are not exempt from taxation under the constitutional provision 
above referred to. 

The mortgage registry tax required to be paid under Section 287.05, 
supra, is a tax upon the security and not on the debt secured. Mutual Ben. 
Ins. Co. v. Martin County, 104 Minn. 179, 116 N. W. 572. 

Unless payment of the mortgage registry tax imposed under said Sec­
tion 287.05 is excepted or exempted by other statutory provisions, the same 
must be paid in fuJI before the contract for deed may be recorded. Section 
287.10. 

Exemption from the payment of such tax is expressly provided in Sec-
tion 287.06 which, in part, provides : 

" ••• provided, that t his chapter shall not apply to mortgages taken 
in good faith by persons or corporations whose personal property is 
expressly exempted from taxation by law, or is taxed upon the basis 
of gross earnings or other methods of commutation in Heu of all other 
taxes!' 

The vendor in the instant case, being a private party, is not a person or 
corporation whose personal property is expressly exempt from taxation by 
law. The vil1age, being the purchaser, is under no legal obligation to record 
the contract for deed; neither is the vendor under any legal obligation to 
do so. He may, should he choose, omit to record the contract. However, the 
vendor may not enforce any right under the contract or use the same as 
evidence unless the mortgage registry tax has been paid. Section 287.10. 
See Lassman v. Jacobson, 125 Minn. 218, 221, 146 N. W. 350. 

From the foregoing we conclude that payment of the mortgage r egistry 
tax, as required under the provis ions of said Section 287.05, must be paid 
before the contract for deed may be recorded in the office of the register of 
deeds. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Renville County Attorney. 
May 19, 1952. S73-B-17-d 
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151 
Regis ter of Deeds-Recording-Records of federal tax lien- Release thereof 

-Entitled to filing although unacknowledged- Minn. St. 1949, Sections 
272.48, 386.39. 

Facts 
"The Register of Deeds has r ecently received Certificates of F ederal 

Tax Lien Discharges from the Collector of Internal Revenue in St. P aul 
for recording. (Their form 669.) These were in certificate form but not 
acknowledged before any officer authorized by law to take acknowledg4 

ments. 

u • •• the Collector issued a general letter to the Register of 
Deeds." 

Ques tion 

UWhether or not such unacknowledged certificates are entitled to 
record 1" 

Opinion 

Minnesota Statutes 1949, Section 386.39, provides: 

"Except where otherwise expressly provided by law, no register of 
deeds shaH record any conveyance, mortgage, or other instrument by 
which any inter est in real estate may be in any way affected, un less the 
same is duly s igned, executed and acknowledged according to law j any 
such officer offending herein shall be guilty of a misdemeanor and liable 
in damages to the party injur ed in a civil action." 

Th~ authority for filing a certificate of federal tax lien is not found in Sec~ 
tion 386.39. As it is expressly otherwise provided by law in Minn. St. 1949, 
Section 272.48, it comes with in the exception in Section 386.39. Section 
272.48 refers only to the instrument as a notice of lien and is silent as to 
the form of the notice. The statute contemplates that the form of the no­
tice shall be that prescribed under the applicable federal laws. There is no 
r equ ir ement in Section 272.48 that the notice shall be acknowledged. 

It is our opinion that a register of deeds must accept for record a cer· 
t ificate of the Collector of Internal Revenue of the exis tence of a federal 
tax lien without an acknowledgment of its execution unless the acknowl­
edgment is r equired by f ederal law. It follows that a release of such certifi ­
cate need not be acknowledged to be entitled to record by the r egister of 
deeds unless it is so r equired by federal law. 

We are advised that t he Genera l Counsel of the Bureau of Internal Reve­
nue has ruled that there is no federal statutory provis ion which requires the 
acknowledgment of either the notice of the f ederal tax lien or of the certifi­
cate of discharge of a federal tax lien. 

GEO. B. SJOSELIUS, 
Deputy Attorney General. 

Lake of the Woods County Attorney. 
August 15, 1951. 

Editorial Note: Section 272.48 amcndt!d by L . 1953, C. 488, S . 1. 

373·B·ll 
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152 
Register of Dceds-Sala ry-Compensation-Authorized by M. S. A. 35 7.18-

In addition to fees collected, is not sala ry but g uaranteed income ­
L. 1951, C. 327, relating to salary increases, does not apply to r egister 
of deeds in counties covered by Section 357.18. 

Question 

In the event that the county board of Beltrami County should pass a 
r esolution increasing the salaries of elective county officers under authority 
of Laws 1951, Chapter 327, would t he register of deeds get t he incr ease ? 

Opinion 

The regist er of deeds does not hold a salaried office. His compensation 
is by way of fees. He is given a guaranteed income by Section 357.18, but 
this income is not salary. 

USalary is a fixed compensation, which is paid at stated times . Dane 
v. Smith, 54 Ala. 47, 50." 38 w. & P. 38. 

UA 'salary' is a periodical a llowance made as compensation to a 
person for his official or professional serv ices, or for his regular work. 
Board of Com'rs of Teller County v. Trowbridge, 95 P. 654, 555,42 Colo. 
449." 38 W. & P. 38. 

W. & P. gives various other definitions a long the same line. 
In my opinion, the sum to be paid by the county under authority of 

Section 357.18 is not s alary but is a guaranteed income in addition to fees 
in the event that the fees do not r each t he sum guar anteed in the law. 

Beltrami County Attorney. 
June 26, 1951. 

153 

CHARLES E. HOUSTON, 
Assistant Attorney General . 

373-A-4 
104-A-9 

Register of Deeds-Salary-After death of officer-Salary cannot be paid for 
services of public officer after the officer dies - M. S. 1949, 181.58, as 
amended by L. 1951, C. 63l. 

Facts 

On June 12, 1951, the register of deeds died. M. S. 1949, 181.58, as 
amended by L. 1951, C. 531, permits payment to the surviving s pouse of an 
indebtedness owing to the deceased in such amount a s may be due, not ex­
ceeding $500. This may be done where no executor or administrator of the 
est ate of the deceased has been appointed. 
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Q UCf.; lion 

18 the sal a r y due a nd which may be paid to t he su rv iving spouse to be 
prora ted on hi s monthly sa lary a nd cove l' onl y t he pe r iod f ro m t he fi r st of 
t he month to t he 12th day of J une, 0 1' j i-; it the cnt i l"C sal a r y for t he mo nth 
of June that is to be pa id '! 

O pinion 

In the la nguage o f t he s ta tu te, t he amount to be pa id is such un amou nt 
a s may be due. He earn ed not hing a rlel' he di ed , so t he re could no t be more 
d ue t hlln t he a moun t t h<1t he earned from the beginni ng o f the month unt il 
he di ed . 1f he ea l'ncd a sala r y. it must have been a n a nnua l lHllary . The 
f ael t hat it wa s payable month ly docs not en t itle the s urviv ing s pouse to 
t he ent ire mo nth 's snhll'Y because he li ved pa r t of t he mont h. Salar y j :; a 
compe nsatio n f or ser vice. Com pensation for ser vice s hould not be Ilai d 
wlH' I'e se l'vice i:-; imposs ible to be re ndered. 

OttC I' T a il County Attol'llCY . 
.Tuly !J,I 951. 

154 

CH ARLES E. HO USTO N, 
A:-;sis t nn t Atto l'ne>y Genc)'a l. 

S he rilTs-Assislant s-Co mpens a tiol1- ' 0 s tatuto ry a uthori ty prO\' ided fo r 
pay ment or com pensat io n to " erso ns ass is t ing f.i herilT in drn~x ing ro r 
d row ned per so ns- M. S. A . 387.03 Hnd 357.21 cons ider ed. 

Pacts 

During the past few months it has been necessary fo)" the s her·iff to h ire 
pe rsons to Hid and a ss is t him in dragging fol' drowned pel·sons. YOli hnve 
r e ferred to M. S . A. Sect ions :187.03 a nd 357.2 1 a nd submi t thi f;. 

Q ues tion 

H ow much compensation may be paid to per so ns so a ss is t ing the sheriff ? 

Opiniun 

M. S. A. 195 1 C.A .P .P . Scction 387.03, prov ideR: 

"The s he riff sha ll keep a nd preserve the peace of hi s coun ty, f oJ' 
which purpose he may call to his a id such pe l'sons 0'· power of h is 
county a s he dee ms necessary. He sha ll a lso pursue a nd apprehe nd a ll 
f elons, execu te all processes, wr its, precepts, a nd order s issued Or ma de 
hy la wfu l au t ho rity and to h im delivered , attend upon t he t e rms o f t he 
di f.it l" ict court, and pe rforlll a ll of the duties pe r tain ing to his office, in­
cluding- sea rch ing and dragging for drowned bodies a nd senrching and 
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looking fOI' l o~t pel'sons and when au thor ized by the board of county 
com miss ioners of his county he may purchase boats and other equip­
ment including the hiring of aiTl))ane~ for s uch purposes ." 

This law requires a s heriff to keep and preserve the peace of his county. 
In onlel' to pCl'fol'ln th is s ta tu tor y du ty he may call to his ass ist ance such 
pe l'son ~ or )lower of his coun ty as he deems necessar y . This law a lso re­
qu ir es the s heriff to ~ea rch nnd drag f or drowned bodies a nd to look for lost 
I)er sons. 

By the 1951 umendment , Cha pte r 302, t he legis lature added the above 
emphasized lang unge which provides : "and when authorized by the board 
of county comm iss ioner s of his county he may purchase boats and other 
equipment including- the hiring of airplanes f or such purposes ." No power 
or authori ty is granted to the s heriff to hire or employ per sons to ass ist 
him in searchin g- f OI' drowned bodies or lost per sons , the author ity to call 
pe rsons to the a id of the s heriff be ing limited by the ex press language of 
t he s ta tute to the presel'vation of t he peacc of his county. 

The 1951 a mendment permits the s heriff, when authorized by the county 
board, to purchase boa ts and ot he r equipment and to hire planes for the 
purpose only of searching for drowned bodies or lost persons , but does not 
grant to either the s heriff or the county board author ity to hire or employ 
pe l'sons to ass ist t he s heriff for such purposes , If t he legislature had in­
tended to grant s uch authority to e ithe r the county board 01' t o the sheriff 
it. could have so provided in t he 1951 amendment, We ca nnot enlarge t he 
sta tutol'y power~ of the she riff ; tha t is a matter f or t he consideration of 
the legislature. • 

Section 357.2 1, as umended by Luws 105 1, Chapter 339, provides , among 
other thing s, fOI' t he payment of fees for s heriff's aids in criminal cases. 
When per sons arc called by the s heriff to a id him in a criminal ca se or to 
uss ist him in presc rving- peace within his coun ty compensation may be paid 
undcl' the provisions of Section 357.21, s upra. From the facts submitted in 
the ins tan t ca se. the provisions. o f t hi s sta tute authorizinJr compensation to 
J':. hcl'iff 's aids in cri minal cases do not a pply, 

We a rc not adv ised of any sta t ute authori zing payment of compensation 
to pe rsons who have been called to assist t he sheriff for the purposes as 
recited in the above sta t ement of facts. 

Polk County Attorney. 
J uly 28, 1052. 
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V ICTOR J . MICHAELSON, 
Specia l Assistant Attorney General. 

~90-A-l 

Hheriff-As8i~tants-COml)enf'; ation and reimbursement--Conveying persons 
ttl place of det,entinn-"' eebl emindcd-Insane-Senile-E,)ileptics-Con­
victs- M. S. 1049,525.754, Laws 1!)51, Ch . 339. 
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Statement 

Laws 1951, C. 339, Section I, provides compensation to a sheri ff who docs 
not receive a salary on a per diem basis for the services which he pcr­
forms and provides t hat he s ha ll be reimbursed for ex penses incurred in 
trans portation of a person committed by the probate court to an institution. 
When the person transported is a f emale, the she riff is r equ ired to deputize 
a suitable woman to Het as his deputy . She is compensated at the same rHle 
a s the sheriff and r eimbursed fol' he r expenses. 

Question 

]s the court authorized lo a llow $5 in all cases covel'ed by the titl e of 
Cha pter 339, 0 1' just in the ~ pccifi c cases mentioned in the body of the act '! 
In all other cuses, does Section 525.754 (M . S. 1940) appl y ? 

O pinion 

The title of the act is not the law enacted. The law clluclcd follows lilt! 
enacting clause. 

The only s ituation in which t he sheriff is entitled to the pel' diem COIll ­

pensation is where he docs not receive a salary. The deputy would not be 
entitled to compensation where the sheriff is not entitled to compensation. 

In my opinion, where the sheriff receives a salary, M. S. 1949, 525.754 , 
docs not apply so a s to give him additional compensution. In n county 
where the sheriff r ece ives no salary, the 1951 act provides that he receives 
a greater compensation than does Section 525.754. In t hat r espect , t he 195 1 
s tatute is incons istent with the former s tatute ~md would nccessaril y s upcr­
sede it. 

Quest ions 

1. Does L. 1951, C. 339, s upersede M. S. 1949,525.754·! 

2. Is thc court a ut hori zed to allow $5 in all cases covered uy lhe tille 
of C. 339, 0 1' just in the s pec ific cases mentioncd in the body of the acl 'r 

3. 1n other cases, does Section 525.754 still apply? 

Opinion 

M. S. 1949, 525.754, fixes at $3 a day the compensation of t he author ­
ized assistant of the per son conveying to the place of detention t he patient 
there mentioned. "The pntient" is the pcrson described in Section 525.749, 
subd. 2, and ilU'ltull!!-; mcntnlly ill, ~e nill', inebriate, mel1tally defi cil' nt., 01' 
ep il ept ic. 

L. 1951, C. ~~3 !) , ulllentl:"l M. S. Il)·W, ~52 .07. It pl'ovi lies thal t.he woman 
who accompan ies the committed female feebl e-minded and epileptic patient 
to t he place of confinement sha ll be paid $5 pCI' day. In so fur lUi the twn 
provis ions are incons istent, t he later enactment contl'o ls . M. S. 1949, 04 5.2(;, 
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s ubtl . 4. So, L. 195 1, C. 339, fixes the compensation of a wonHln who U(,COIH ­

pan ies t he committed female fee ble-minded or epilepti c patient to the place 
of confinement, but in other commi t ments mentioned in Section 525.754 t he 
('ompensation t here pl'ovided, $3 per day, still applies. 

Scott County Atlo rncy, 
June 21 a nd 27 , 195 1. 
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CHARLES E . HOUSTON, 
A!:Is istant Attorncy Gencl"uJ. 

390-A -8 

Sherifr- Dcl)ut y-Appoin t men t of attorney at law <l" depu ty ~ h erifT-Limita­

l ions imposed by 1\1 , S, 1949, Sectiun 387,13, UI)OI1 his I)r actice as an 
attorney. 

Ques tion 

"Mny a hl\vyc r, duly ad mitted to p l':lct i('c and )) ,·acti cill J.:" ill t he 
State of Minnesota , be appoi nted Hnd serve as de pu ty she ril r , undcr 
Sect ion 387.13 ?" 

Opinion 

M. S, 1949, Section 387.14, providcs for the appointment of deputy 
sheriffs. 

M. S, 1949, Section 387.J3, so fa!" as hel'c per t inent, provides: 

"No f'i hel"i ff, deputy sher'iff, 0 1" coroner sha ll 'a ppcar or practice as 
a n attor ney, solicitor , or ("ounselor in any cour t , or draw or fill up any 
process, plead ing, or pa per f or any party in any action or proceed ing, 
nor, wi th intent to be em ployed in the collection of a ny dema nd or t he 
se rvice of any process, advise 0 1" coun~el any person to commence an 
act ion or proceeding · •• . " 

Eligibili ty to a ppointment t o the pos ilion of deputy sher iff is not dc­
:-;h 'oyed by the circumstance a lone t hat the appointee is a n attor ney at law, 
So, t he ques t ion is not one of e ligibi li ty. If an attorney is a ppointed as 
deputy sheriff a nd he qua lifies as such, t hen t he l im itations im posed by Sec­
tion 387,13 upon his pract ice as a n attorney a ttach. Those limitat ions at"e 
voluntar ily incurr ed by t he appointee by his acceptance of t he position of 
deputy s her iff. The di sab ili ty imposed by the s ta t ute to "appeal" or prac­
t ice a s an attorney, solicitor', or counselor in a ll Y court, 0 1' draw or fi ll up 
any process, plead ing", 0 1" pa pcr' fOI' uny pa r ty in uny action 01' pl'oceeding" 
is not r estr'icted in its upplicntion t o those l e~n l mattc rs in connect ion with 
wh ich t he deputy !-; hcri ff or' his pri m'illa l hilS pt" I' ro rmecl sOllie ul1i cial act 01" 
ser vice. 

W HSeCI.l COli lity ALLor-ncy. 
July 18, 195 L. 

LOWELL J. GRAD Y, 
Ass istant Attol"llt,y Ge lle raL 

3VO-B- l 
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157 
S heriff - EX I}Cn:oo:cs - CUl1vcyinJ.:' J)rubaliun vio lator' to !'Ilute r c furrnnl ory ­

P:lyablc by Stnle Huard of Parulc if 1)lac~d by court on probation to that 

board- M. S. I!J4fJ, Sections 637.0G, 6 10.:::8 , 640.!,)2. Opinion of Mal'eh I. 
J939 (:l90-c-9), SUpc )'scded. 

Fuc(s 

The ('onvict in t he mattCl' in which you submit a question a s to the ex­
penses of the s heriff in tnln ~ po l·tin J.:' him from Montana to St. Cloud , 1\'1 inn\.!­
~ola , was sentenced to t he State Refo l'llIatory in that c ity on April 18. 1940. 

Among' t he orue,'s of the cou rt at that time wus one by which t he defendant. 
was placed on probation to the Sta te Boa l'd of Paro le. On Apl'i) 4, 19riO, 
a fter being 011 probation to said board for nearly one yea r, t he member s 
ther eof found the de fe nda nt hud violutcd certa in conditions of h is p robation 
a nd adopted a resolution to the effect. that his s tay of sentence be r evoked 
and annu lled upon form a l order of the cour t and "tha t the sheriff a pprehend 
said defenda nt, and upon being furni :s hed with a cer ti fi ed copy of t hi s o rder 
a nd t he usual necessury cOlllm itment papers , take" him "to the State Re­
formatory at St, Cloud, Minnesota, for confinement unde r said sentence," 
On the 10th da y of May, 1950, the judge conclirred in the rCf.;o lution of the 
Board of Parole , Pursuant to the o rder of the court, n warran t of commi t ­
ment was issued , It was then learned that defendan t had been convicted 0 11 

.. <I charge of forgery in Montuml and was confined in it s peni tentia l'Y, Y Oli 

t he n caused a detniner to be placed a ga inst him, and, on the cx pirution of 
hi ~ t er m in Montanll, the Sheriff of Todd County went to Deer Lodgc of t ha t 
s tate, the loca tion of its pc ni tent iary, where the s herin' took the de fc lldunt 
into cu~ tody unde l' the WH I'I'Unt of co mmitment, t n1l1 !'l port(>d h im to L(JJ"l J,{ 

Pl'a ide , J\1inne~otu, olnd t hence to t he reformator y Ht St, Cloud, l\'lil1l 1C~ota, 

Question 

"Does the State of Minnesota o r the County of T odd pay t.he i-: hcl'­
ifl" :-; ex pe nses ill I'cturn illg' the 1}I'i :-;OIlCI' hom Deer Lod /.{(', M.m tana, 111\(1 
t l'a n:-; pol'ling' h im to t he r c fonnuto ry a t St. Cloud?" 

Ol)inion 

Un less oth(,I'wi ~ c noted, the sec tions he r e in c ited al'C thof.; c o f Minlleflotn 
Statutes 1949, 

Sect ion 637,06 reads in part a s follows : 

" • Ct • The written orde r of the board of parole, certifi ed by the 
chairman of t he board , s ha ll be sufli cic nt to any pf':lce office r or s tate 
Ilarole Hnd probation agent to retake lind place in actunl c lH-;tody nn y 
person on pHl'ole or probat.ioll t tl the s tule bourd nf I)urule I« • '" ," 

(Emphas is suppli ed, ) 
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U nder the s tatutory provision above quoted the Board of Parole adopted the 
resolut.ion res ulting in vacating the s tHY of sentence by the court, the appre­
hens ion of the defendan t in Montana, hi s re turn to Minnesota, nnd the COI1-

fin cmcllt of t.he convict. at the St. Cloud Rcfol'l11ntory. 

Under Sect ion 610.38 it if; provided that, when a pe rson is placed by the 
court on probation under the s upervision of the State Board of Parole, "the 
custody of the person so placed on probat ion s hall ves t in that board with 
the same power as is e.xcl'cised over persons on parole from the state prison 
0 1' s tate reformatory." 

Under Section 640.52 it appears clear that, if a person is convicted, it 
was not intended by the legis lature that the county shall pay the expenses 
incurred in conveying him to t he penal institutions of the s tate . In the c.lse 
unde r consideration it is obvious that. if the convict had not been placed on 
probation to the Board of Parole, but conveyed directly from the county 
seat to the reformatory, the authorized expenses in connection therewith 
should be paid out of the state iI·easury. 

However, the pr isoner here considered was placed on probation to the 
Board of Purole, and unde)" Section 610.38 that board has the same power 
(IVer a pe r son so placed on probation us is exerc ised over persons on parole 
fl"orn state pri son 0 1' state reformatory. If a parolee from t he state prison 
or reformatory is ordered by the Board of Parole to be retaken and placed 
in custody. expenses therefor are to be pa id out of its funds. The same ru le, 
I believe, s hould be applied in the payment of expenses necessary in taking. 
into custody by the Board of Parole one placed by the court on probation to 
that board, as, under Section (jl0.38, the board has the same power over 
him a s is exerci sed over parolees from the prison or reformatory. 

It is , therefore, my opinion that the expenses of the s heriff, uncler the 
facts which you submit, should be paid by the Board of Parole out of t he 
ex pense fund appropr iated to that body. 

1n so fur as an opinion of March 1, 1939 (390-c-9) is inconsistent hE' l"e­
with, it is hereby sllpcrscderl. 

Todd County Attorney. 
M .u·eh 28, 105 1. 
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J. A. A. BURNQUIST, 
A ttorney General. 

3nO-C-9 

She riff - Expenses - Cost of lranSI)Ortatioll of convict committE'd to YCe 
charged to UI)llrUI)rialiun of L. Ex. Sess. ~!J51 , C. I, Sec. 19, item :la, cur­

rent ex pensE'. 
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Opinion 

When a pe rSO Ii hus been cOllvicted of a crime and oy sentence committed 
to the custody of the Youth Conserva t ion Commission, it is t he s hc l'iff's du ty 
to deliver him to t he Commiss ion. Such de liver y ent itles the shcl'i ff to the 
Compensation and r e imbursement mentioned in L. 195 1, C. 553, M. S. A . 
260.125, subd. 13. The slate auditor will issue the WUl'l'ant for such pa yment 
and charge it aga inst the appropria t ion to the Yout h Conserva t ion Commis ­
s ion found in L. 1951, Ex. Sess" C. 1, Sec. 19, item 3a, cunent expense. 

CHARLES E. HOU STO N, 
Ass is tant Attorney Gencl'HI. 

Youth Conservution Commiss ion. 
June 20, 1951. 3VO -C- !) 

159 
Sheriff-Mileage-For use of his autumobile in the I)crform ance (If his uHi­

cia l duties for the county not to exceed tOe per mile- M. S . L94!l, 387.29, 
Laws ]951, Ch. 375. 

Facts 

"The Stearns County Board of Commissioner s have he retofore set 
the mileage t hnt they allow to t he she riff at 8c pe r m ile for necessary 
trave l in all criminal matte rs a nd the tran sporta t ion of prisoner s. The 
same having been set by a uthority of Section 387.29, 1950 Cumula ti ve 
Annual Pocke t Part, M, S. A . 

• 
"The Sheriff has r equested the board that he be paid at the rate of 

15c per mile for the firs t 30 miles and IOc per m ile the rcnftCl', as prOM 
vided by Chapter 375 of the 1951 Sess ion Laws, Subdivis ion 24 (Scction 
357.09)," 

You make the observation: 

"Quoting from s ubdivision 211, it s la tes t he s hcriff sha ll he all owcfl 
the ubove fi g urc 'except if othcrw ise s pecificall y fi xed,' wh ich I inter. 
pret a s in the ca se of Ste/wns County, the Board of COlllmiss ione rs 
have s pecificall y fi xed his mileage a t 8c pe r mile unclc l' Section 387.2!) , 
Cumulative Annua l Pocket Part, 1950." 

Question 

UWhat mileage is the s heriff allowed for t ra vel ill criminal mulle r lS 
alld fo r trans portation of prisoners 1" 

Opin ion 

In cons ider ing t hi s IJ 1'oblem we mu~ t beat· in mind the ditfel'c llce betwecn 
reimbursement for usc of the sheriff's automobile which is provided in M, S . 
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1!J49, 387.29, and milea ge to be paid to the sheriff us provided in M. S . A. 
357.0V, L . 195 1, C. 375 (24) . 

Mileage a llowed to a pu i>li c officer is compensution to the offi (;cr . It i ~ 

not ndmburscmc nt f ol' e xpe nse. 27 W . & P. 171. 
Section 387.29 spec ificull y provides f or the hig hest nlte of compensation 

which the county board may pay t he s heriff fo r use of hi s own automobile 
in the performance of his offic ial duties . This has no refe re nce to the com­
pensation to which the s heriff may be ent itled for services rende red for 
othe rs than t he county. Tha t is s peci fied in Sec t ion 357.09 (24 ) . 

When the sheriff uses his aut.omobile fO I' travel on hi s o fficial du t ies fo r 
the county, hc rece ives a salal'y f or hi s se rvices , and the limit that he may 
r eceive for the use of hi s car is provided in Section 387.29, IDe p CI' mile. 

Ther e is e nclosed a copy of a n opinio n of the Attor ney Gene l'a l from 
fi le 124H, dated Decembe r 27, 1949, w hich discusses the di s ti nction be twecn 
compensation and re imbursemen t. 

Steams Cou nty Attorncy. 
June 28 , 195 1. 
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CHARLES E. HOUSTON, 
As:; istant Atto l'ney Ge nera l. 

aUO-A- 12 

Vacancies-Accused or inramuus c rime-A public oOice becomes vacant unde r 
the term s of M. S. A. 351.02 on when the incumbent has been found 
guilty by the ve rdict of a jury upon the trial or an indictment or infor· 
mation acc using him of an infamous crime. 

Facts 

J. G., vill age cle rk, was indict ed by the g rand jur y and t ried in S t. Louis 
County. On Nove mbe r 8, 1952, the j ury ret urned a ve rdict of guilty. The 
s latu te under which the indictment was d rawn is M. S . A. 61 3.64. Such vil­
l u~e clerk was thus dctc l'mined to be guilty of wrongfully r ece iving or di s­
posing of money. Sente nce hus not been imposed. Presumably , the delay is 
to permit the defendant to move for u ne w t ria l before sente nce. 

The proble m which you present is whethel' a vacancy in the office of 
vill age clerk has occurred by reas on of the verdict or whethe r that vacancy 
docs not occur until judgment is enter ed. 

Questions 

.. 1. Wha t is the meaning of convic tion as used in M. S. 351.02, 
Subel. 5 ? 

" 2. Is ther e a conviction unde r the statute whe re H jul'Y ha~ re­
turned H verd ict of gui lty as chal'ged but the judge ha s not imposed the 
se ntence 'f 
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" 3. Wher e a village clerk has been convicted of felony by a jury 
and u sentence has not been imposed, may the party serve as village 
clerk unt il such t ime tiS a sentence is imposed upon him ?" 

You call attention to M. S. A. 351.02, where it is provided: 

UE very office s hall become vucant on the happening of eithe r of the 
followin g even ts, before the expiration of the term of s uch office: 

<4 ••• 

U(5) His cOllviction of any infamous crime, or of any offense in· 
volving a violation of hi s officia l oa th; ••• " 

You call attention to pJ'evious opinions of the Attorney General, a deci­
::; ion of our Su preme Court, McQuilli n Municipa l Cor por ations, and W . & P. 

All these a nd ma ny other books have been examined. 

Opinion 

The forbidd en conduct spec ified in M. S. A. 613.64 is a felony. 

In Warren \'. Mars h, 215 Minn. 615, 11 N . W. 2d 528t. the court said on 
page 622 of the Mi nnesota r epor t: 

.. ... The word 'conviction' includes a plea of guilty as well as 
a finding of g uilty . ... .. 

And on the same page: 

" • • • The te rlll 'conviction' is a lso gener a lly cons ider ed to in­
clude a plea of guilty a s well as a fi nding of g uilty after trial. See 9 
W. & P. (Perm. cd .), p. 594 ...... 

The t er m "infumous crime" is cons idered in oplllion of Attorney Gen­
ernI, Fi le 490d, J anuary 20, 1941, 1942 Report of the Attorney Genera l, No. 
192, where it was said: 

u ••• Whether 01' not a cl' ime is infamous wit hin the mea ning of 
thi s statute is not determined by the nature of the offensc, but by t he 
consequences to t he individual. Any crime punis hablc by imprisonment 
in the state prison is infamous. 16 C. J ., p. 60; Attorney Genera l ex r eI. 
O'Hara v. Mont.gomer y, 267 N. \ V. 550 (Mich.). Violationg of federal 
law may be infamous c rimes. Opinion 101 , Attorney Genera l's Report, 
1930, Opinion 399, Attol'ney Genera l's Report, .1 934, State ex reI. Attol'­
ney Genel'nl v. Il'by, 8 1 S. W. (2) 4 19, 296 U. S. 616. T here is some 
authority to the cont1'a ry. Stut.c ex r eI. Mitchell v. McDonald, 145 So. 
508 ( Miss.). 'fhe question is, whether t he cl"i mc is one f ol' which the 
statute authoJ'izes the court to uward an infamous punishment, and not 
whether the punishment ultimately Hwnrded is an infamous one. In re 
Classen, 140 U. S . 200 at 205. The fact that the sentence has been sus­
pcnded has never been regarded by us as sufficient to r emove the dis ­
qualifica tion . It is the fact of conviction, not t he fact of imprisonment 
which di squa lifies. Opinion to Hauser April 3, 1939, (490-d) (No. 88, 
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1940 Report) . In the case under cons ideration a presidential pardon is 
necessary. 20 R. C. L. 564, Johns v. Alcorn, 56 Miss. 766, Opinion 399, 
Attorney General's Report, 1934." 

That opinion held that upon a plea of g uil t y of f elony, a coroner auto­
mat ical1 y vacated his office. 

Another opinion , same fi le , November 7, 1928, No. 205, 1928 Report, 
said: 

"The law which declares a IJublic office vacant upon the conviction 
of the incumbent is based upon considel'utions of public policy and wel­
fare. The law dea ls with the office rather than with the incumbent per­
sonally, and was enacted to protect the intel'est s of t he public in hav­
ing public a ffairs admin istered by p erson s of good repute. When a per­
son is convicted of a felony he immedia tely loses the presumption of 
innocence which he previously enjoyed, and is thereafter presumed to be 
gui lty unless and until his conviction is set aside. Hencc, though h e 
may in fact be innocent and though his conviction may thereafter be 
set as idc, he has inevitably los t to some extent t he confidence of the 
public, and his usefulness as a public officer h as thereby become mate­
rially impaired. If a convicted official be in fact innocent, the loss of 
hi s office is , 0{ course, a per sonal mis fortune to him, but that' conse­
quence cannot be avoided. The intcl'est..o; of the public are paramount to 
t hose of the individual, and must be given first cons ideration. Thc in­
cumbent of an office has no inal ienable persona l right thereto. H e takes 
the office s ubject to nil the conditions imposed by law, including the 
condit ion that the office sh all become vacant in case of hi s conviction 
of an offense within t he tel'ms of the stat ute above mentioned." 

We find some diversity of opinion on the subject of when a person is 
convicted, whether i t is upon the r endering of the verd ict, or the entr y of 
the judgment. All of the following citations have been cons idered: 

Egan v. Jones, 32 P. 929, 21 Nev. 433; 

People v. Adams. 55 N. W. 461, 95 Mich. 543; 

E mm ertson v. State Tax Commission of Utah . 72 P. 2d 467, 9;j Ulah 219, 
113 A. L . R. 1174 ; 

Attorney Genera l ex r'el. O' l1ara v. Montgom er y, 267 N. W. 550, 275 
Mich 504; 

State v. Garrett, 188 S. W. 58, 135 Tenn. 617, L. R. A. 19l7B, 567; 

People v. Ward, 66 P. 372, 134 Cal. 301; 

Quintard v. Knoedler, 2 A. 752, 53 Conn. 485, 55 Am. Rep. 149; 

People v. Lyman, 68 N. Y. S. 331, 33 Misc. 243; 

Commonwealth v. Lockwood. 109 Mass. 323, 12 Am. Rep. 699; 

State ex reI. Ander son v. Fousek, 91 Mont. 448, 8 P. 2d 791, 84 A. L. R. 
303 ; 

Slate ex rel. Blake v. Levi , 109 W, Va, 277, 153 S. E. 587; 

McKannay v. H orlon, ]51. Cal. 711, 01 p , 598, 13 L. R. A. (N. S.), 661, 
121 Am. St. Rep. 146; 



MUNICIPALITIES 

Bishop. Statutory Crimes, Section 348; 

4 Blackstone Com., 362 i 

CONTRA: 

Faunce v. People, 51 111. 311; 

Commonwealth Y. Kiley. 23 N. E. 55, 150 Mass. 325; 
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State ex re1. Butler v. Moise, 18 So. 943, 48 La. Ann. 109, 35 L. R. A. 701; 

Smith v. Commonwealth , 113 S. E . 707, 134 Va. 589, 24 A. L. R. 128G; 

Commonwealth v. Minnich, 95 A. 565, 250 Pa. 363, L. R. A. 1916S, 950; 

People ex ret Bierbaum v. J ennings. 240 N. Y. S. 91, 135 Misc. 809; 

24 A. L. R. 1290. 

This office r endered an op inion on July 12, 1926, Fi le 359a-20, following 
the Supreme Court of California in the C8 !'e oC McKannay v. Hort.on, 151 
Cal. 711, 91 P. 598, wh ich court held that "i t is entirely immaterial whether 
or not judgment has been given upon the conviction, 01' whether 01' not t he 
execution of any judgment so given has been stayed by an appeal." 

For more than 26 years that opinion of thi s offiee has not been reversed 
or been modified by the legislature or courts and is, therefore, herein ad­
hel'cd to by the holding that an office of an official incumbent is vacated 
when a verdict of gui lty is returned, 

Hibbing Village Attorney. 
November 18, 1952. 

OFF ICE IlS ANO EM PLOYEES 

161 

CHARLES E. HOUSTON, 
Assif;tant A ttorney General. 

471-M 

AUorney-Public ulilil y ('ommis~ion-May not e mploy attorney to defend 
s uit against " m age and me mbers M cnm miss iull - M. S. A, 4 1. 2,33 1, 
412,361,412.221, subd. 5. 

Facts 

Under authority of l\f. S. A. 412.3::1 1, thel'e cxist~ in the v illage of Prince­
ton a public uti li t.ies commission. A s uit is pend ing whe l'ein t hc village and 
members of the commiss ion are named HS defendants. 

Ques tions 

"I. Can the Commission l'etain counsel and pay for hi s sel'vices 
from t he funds under its control? 

"2. Is it an obligation of the village attorney to undertake t he de­
fense of sai d Commission and the members t he reof without being dele­
gated to so do by the Village Counci l ? 
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013. Must the Vi llage Counci l if requested by the Commission or 
its member::. appoint counsel to represent t he Commission 0 1' its mC)ll­
bel'S '!" 

1. The public ut ilities CO lllmiss ion is a ll in:; t l'umentality of the village 
government but it is not a corporation. It is H part of the govc l'nment. The 
pOWCI'S of the commission HI'C ~ tutcd in M. S. A . 412.36 1. Among such pow­
e rs , the power to sue 01' def end <l suit is not cnumeratetl . The commiss ion is 
not a legal enti ty in the sense that a corpo l'ation is . State ". Gorman, 117 
Minn. 323, 136 N. W. 402, held that t he wuter, light and power commiss ion 
of the ci ty of East Grand Forks, being a governmental department of the 
c ity, t he city atlol'lley is its legal adviser and it has no expr ess or impl ied 
authority to employ its own attorney, t hereby cr~ating n liability agui nst 
the city. The first question is answered in t he negative. 

2., 3. 

"The vi llage council shall have power to provide fo r the prosecu­
t ion 01' defense of actions 01' proceedings at law in which t he village may 
be intcrested Hn cl it may employ counsel fol' t he purpose." M . S. 1\. 
'"2.221, s ubd. 5. 

] t is impracti cal to attempt to answer yOUI' second and third ques tions 
without. seei n~ the complaint. We do not know what t he a llegations of the 
complaint arc. We do not know the relicf sought to be obtained as stated 
in the prayer. It may be t hnt the n llegations of the complaint are s uch that 
it s hows on its face t hat the individuals na med nrc sued as officer s of the 
village and t ha t the relicf sought is to I'estrain those officer s f r om doing , 
0 1' thl'cHten ing to do, some certain thing. 

PI'incetoli Villngc At.torney. 
A pdl 22, 1052 . 

162 

CHARLE S E. HO USTON, 
Assistant Attol' ney Genera l. 

779- A -5 

Clcrk-Deputy-Oesignation of tenure in a ppointment of delmty derk does 
nut inva lidat e appointment ; te nure of de l)uty at will of the clerk and 
limited by te rm of clerk; not remcwable by council; continuing consent 
of council to deput y's appointment not re(luired during apl)ointing clerk's 
term of oflice--M, S, 412.151. 

Fads 

"In J'Ul ll aI'Y, 195 11 thc Village CIC1'k nppointed a de pu ty Village 
Clcrk fo l' a period of t.wo (2) yea l's , with t hc conscnt of t he Village 
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Counci l. A ques tion now arises a s to the effect of the des ignation o( 
the two (2) yem' t erm. 

liThe clerk 's term docs not expire until December 3 1, 1962 ." 

Question 1 

" WUR s uch an HJlPointmc nt , by reason of a designation of the twu 
(2) yea r period , void '!" 

Opinion 
No. 

M. S . 4 12.15 1 authorizes the vi llage clerk to appoint a de puty clerk. 
The pertinen t provision of that s tatute is : 

/I ••• Wi th the consent of the council, he [the village cle rk] may 
appoint a deputy for whose acts he shall be r esponsible and whom he 
may re move at pleasure ." 

The clerk appointed the deputy . Th e council consented. I t wus a valid 
uJlPointment. The fact that a lenul'C was s pecified in the tlppoinlmcnt docs 
not a tfect its vulidity . The tenure of the deputy clerk docs not e xtend be­
yond the w ill of the clerk. The des ignation ufol' n pe riod of two ( 2) yetll's" 
may be di s regarded . Sec Mcquillin, Municipal Corporations, 3d Ed. , Vol. 3, 
Section 12.115. 

Question 2 

"The clerk having Hppointed t he de puty clerk in January, 105J , 
with the conse n t of t he Counc il , is thHt consent binding upon the pres­
cnt Counci l, u new mayor and one (1) new trustee hav in g" been e lected 
in Decembe r, 195 1 ?" 

Opinion 

Yes. 

The c1cl'k illlPointcd the deputy. At the time the Hppoin tmcnt was nwdc 
the village council consented ther eto. The Hppointment was va lid . The 
deputy 's term of office is limited by that of hi s Iwincipul, the clerk, a nd t.h e 
deputy may be removed by the clerk at any time during that period , See 
McQuillin, Municipal Corporations, 3d Ed. , Vol. 3 , Sect ion J2.33. The term 
having bee n lega lly cl'cn ted, con!-icnt of t he council is not I'equirecf for its 
continuance dUl' ing it.s t erm. 

Quest.ion 3 

DOl!S the fact that the a ppoin tment of the de put.y cle l'k i s for a period 
of two yenl'S make t he deputy cle rk r emova ble hy the v illage cOl1 l1 c il ? 

Opinion 

This qlle::;t.ion is ulllswcl'ed in the negative. 
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A deputy village clerk is removable only by hi!; principa l, t he village 
clerk. See opinion of December 21, 1n51 (470c), 

Village of Cl'y~ta l Attol'ney, 
February 18, 1952. 

LOWELL J. GRADY, 
Assistant Attorney General. 

470-C 
1~;llitOl'ilL l N"te: SCt:tiun 41 2, 15\ Ilm"uticd hy J~, 1!)5:;, c. 7:15, S . :l. 

163 
Clerk-lJeput.y-Hemoval-Deputy clerk is s ubject to r emoval by t he village 

clerk and not hy the village council. 

Question 

Maya village counci l remove a deputy vi llage clerk who ha~ been ap· 
pointed by the village clerk with t he consent of the village council '! 

Opinion 

We think the ques tion is an swered by cons ideration of M, S . 1949, Sec­
t ions 412.111 and 412.151. The first of said sections authorizes the village 
council, except as othc1'\vise pI'ovided, to I'cmove any appoint ive officer or 
employee when in its judgment the public welfare will be promoted by t he 
l'emoval. The second of said sections, however, authorizes th~ viJIage c1erk 
to appoint a deputy with the consent of the counci l for whose acts he shaH 
bc res ponsible and whom he may remove at pleasUl'e. 

Your inquiry is thercfore ans wcred in the negative. You will note, 
however, that by said Section 412.111 the compensation of the deputy village 
cle rk is fixed by the village counci l. 

Village of Crystal Attorney, 
December 21, 1951. 

164 

JOSEPH J. BRIGHT, 
Assis tant Attorney Genera l. 

470-C 

• 

I...abor- Hours-Holidays-Counci l has authority to determine hours, terms 
and conditions of employment-lH. S. A. 645.447, s ubd. 5, s pecifies the 
holidays as determined by the legislature-No public business s hall be 
conducted upon a holiday except in case of necessity- Whether a neces~ 

sity exists is for determination by city council. 
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Facts 

M. S. A. Section 645.44, Subd. 5 (CAPP1, enumerates the hoJidays as 
prescribed by the legislature. One of the ol'dinances of the City of Hopkins 
in part provides : 

"Municipal employes, whethe r working on 11 full-tim e, hourly, daily 
or monthly bas is, may obser ve six holidays unless such employees are 
required to be on regular duty. The s ix holidays shull be: New Year's 
Day. Decoration Day, F ourth of July. Labor Day. Thanksgiving Day, 
Christmas Day. The City Hall shall be closed for business on the s ix 
holidays specifically li sted above." 

On the five holidays s pecified in t he s tate law, but not included in the 
('ity ordinunce, the city employees work a s uSlIn l and ul'e paid as us ual. 

Questions 

1. " I s i t compulsory under the State law for the City to close the 
City Hall and terminate all its municipal activities on all of the holidays 
listed in the State. law?" 

2. ''If your a ns wer to the foregoing question should be in the 
affirmative, is it poss ible for the City to deduct fl'om the pay of its 
employee:.; f ol' the t ime los t by t heir not working the five holidays which 
are included in the State law but wh ich nre not included in the City 
ordinance?" 

Opinion 

M. S. A. Section G45.44, s ubd. 5, reads as fo llows: 

If (Holiday' includes New Year's Day. January 1; Lincoln 's Birth­
day, Februury 12; \Vushington's Birthday, February 22j Memorial Day, 
May 30 j Independence Duy, July 4j Labor Day, the first Monday in Sep­
tember; Christophcr Columbus Day, October 12; Chr istmas Day. Decem­
ber 25j the Friday next preceding Easter Sunday, cOlllmonly known as 
Good Friday; Thanksgiving Dayj and Armis tice Day, Novembet· 11. No 
public bus iness s hall be tl'Unsacted on those days, except in cuses of 
necessity, nor shall any civil process be served thereon." 

1. By this law the legis lature has declarcd that no public bus iness shull 
be transacted on any days des ignated in the law a s a holiday, excep t in 
cuses of necess ity. I t is for t he proper officers of the city to determine 
whether public necessity r equires t he transaction of city bus iness on any of 
the holidays stnted in the aforesaid statute. 

2. The city counci l" may adopt reasonable ru les and l'cg ulat ions pre­
scri bing, among other th ings, hours of work, wages to hc paid, length of 
vacations, and holidays for its employees . The quest ion of whether city 
employees s hould be paid for t he days des ignated as a holiday in the uforc-
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mentioned statute involves condi t ions of employment rather than a legal 
problem. We t hink t.he di ~ Jlos i t ion thereof rests with th e- di sc retion of the 
city council. 

Hopkins City Attorney, 
November J9, 1952, 

165 

V ICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

270-D 

I.ahor re l ati oll~-Adju~tm (!nt. panel-A I)IWintment-A ma jurit y number of 
public employees may rNlues t the ap l)oi ntment. of an ~ldju stment pant.>l­
The inadc<"luacy uf compensution paid to public em))loyees is a gr ievance 
withi n (he mea ning of the act regardless of a ny d eci~ion of a village 
council ))('rtaining to the waKes or compensa tion of s:lid puhlic e m-
1)loyees- Laws 195 ), Ch. )46, S ection 7. 

Facts 

" One of the Village of Hibbi ng Employees' Union has demanded 
that an Adjustment Panel under L. 195 t , C, 146 be set up. The members 
of thi s union are in t he minority. There are two othel' unions to which 
other employees of the Village of Hibbing belong. A number of other 
Village employees do not belong to any union. The grievance that the 
above union sets forth is the decis ion of t he Village Council that public 
funds do not pel'mit a raise in wages at the present time fol' Village 
employees." 

Qu~stion t 

"Maya m lnl lllUm number of employees demand the setting up of 
said Adjus tment Pane l and se t forth an a lleged grievance in behalf of 
a ll public employee~ '!" 

Opinion 

L. 1951, C, 146, prohihits certain Jlublic l! mployees from striking and 
provides machiner y fol' the adjustment of grievances of certain public em­
ployees, Section 7 thereof reads as follows: 

" In order to Hvoid 0 1' minimize any poss ible controversies by mak­
ing ava ilable full and adequa te g'ovcl'llmentul facilities for the adjust­
ment of grievances, the governmental agency involved, at the r equest of 
the public employees, shall set up a panel of three members, one to be 
selected by the employees, one by t he goyernmental agency, and the 
two so selected t.o se lect a third member . Provided, that if aft.er five 
da ys, the two members cannot agree upon the t hird member, the senior 
or pres id ing judge of the District Court of the Cou nty wherein the di s­
Jlute has arisen Illny appoint s uch third member upon application by 
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e ither of the RI}poinlcd members in writing by giVing five days' notice 
the l'eo! in writing to t he othe r me mbel', '" '" '" The panel shall mee t 
within fifteen da y:;;. , ••• " 

In answe ring youI' fi l'5t ques t ion, it is our 1II1dcrslan<iin J,{ that the a lleged 
grievance a i' gTi~vnnccs ill question a ffect, as s taled in you r ques tio n, "all 
public employees." The statutory section ubovc quoted provides t hat at the 
request of I>uhlic cmp~oyccs a panel of three me mber s sha ll be set up a s 
therein prescribed. It is ou r opinion t hat by the li se of t he words "at the 
reques t of public e mployees" when all of the m a r e affec ted by an a lleged 
grievance, is meant at the l'equest of u majority of a ll employees, and that 
in the same s ituation by t he use of the words "one to be se lec ted by the em­
ployees," is mea nt one to be se lected by a majori ty of nil suc h e ll1ploy ee~, 
The provision in L. 195 1, C. 146, Section 7, requ il'i ng the se tt ing up of the 
adjus t me nt. panel t he rcin presc ribed, is mandato ry. 

Ques tion 2 

"Docs the dec is ion of the Village Counci l that public funds are not 
avai lablc for wag'e ra ises consti tute a grievance f O l' the adjustment of 
which s lich Adjustment Pane l may be select ed under the act? " 

Opinion 

Section 1 of the act prohibits a public employee from s triki ng 0 1' par­
t icipating in a s trike, Section 2 of the act reads in purt a s follows : 

"Nothing con tuined in th is act shall be construed to limit, impai l' 
0 1' affect the right o f any public employee • '" • to t he ex press ion 0: ... 

of a view, gl"ievnnce, compJnint or op inion on a11Y rQuiter rc Ju ted ·to 
the condi tion~ or compensut ion of public e mpl oyment 0 1" t he ir better ­
me nt, •••. " 

Alt.hough the a ct docs no t deHne " a j.!l"icvancc·' a s s uch, we think that the 
fo regoing language as used in Scction 2 of the act indicates t hat the matter 
of compensation of a public employee is " a grievancc" of t hc k ind und type 
which an adjus tme nt pa nel ap pointed purs uant to Sectio n 7 of the act is 
<luthorizcd lo cons idc l', I f Imblic e mployc(':; be lieve that the ir compe nsation 
is inadequate, they may I·cqucst the Clppoinlmcnt of an udjustme nt panel, 
no twiths tanding the fact t ha t the vi llagc council ha s decided that fund s arc 
not ava ilable to raise t he wl.\ J,":"es 0 1' compe nsation of lhe e lll]lloyee~ , 

Hibbing Village At.torney. 
N ovember 15, 1951. 

166 

J. A. A. BURNQUIST. 
A ttorney General. 

270-d 

Labor reiations-Lca\'e uf ab~en(e-To attend lahor union cOll vention 1I0t 
a ut.hori zed- U. S, C, A. Title 42, Sec. 302 (!) ; M, S. 1f)4!) , :19:3.07 , a s 
:lInendcd uy L, .195 1, C. 620, See, 1. 
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Question 

"May the count)' we lfal'c board of Hennepin County grant t ime off 
with )lay to clllJli oyee~ who H1'<: cleieJ!Htes to and who as such delegates 
dcs il'e to <lttend the convention of the Shlte Federation of Labor to be 
held at Duluth '!" 

St.atement 

"This involves the consideration of two P"opos itions of law, namely, 
(I) the Huthol'ity of local welfare boa rds to grant leaves of absence 
with pay in view of the merit system rules which have been adopted by 
the director of socinl welfare, and (2) whether g ranting leaves of ab­
~e ncc with pay for such a purpose violates thc ru le of law which pro­
hih its the ex penditurc of public funds for private purposes, 

"As to t he first ( 1), attention is called to provisions of the Federal 
Social Security Act I'cquil'ing the estilbJis hment and maintenance of 
personnel standards , typical of which is that contained in U, S. C. A. 
Title 42, Sec. 302(G), al so M. S, 1949, Sec. 393.07, Subd. 5, which pro­
vides for the setting- up by t he <iil'ectol' of social welfare of permanent 
stamhll'ds on a merit bas is for all county wellnl'e board employees and 
g'ives him exclusive direction nnd contl'o l over the same, Particu larly 
upp licnble are Hull'S J440, 144J und J44 2 of the Pel'sonnel Standal'd~ and 
PI'Hcti ces for Coun ty \Velftll"c Boal'd:-; adopted by lhe director of ~oc iul 

welfare as revised Mny I, 1945. Our view on this phHse of the matter 
if; contui ned in a letter to our welfare board." 

Opinion 

The fedcl'a l govcrnment )Hlt'tic iputes in the cost of certain forms of 
public assistance, for ex ample, old age Hssistance. The Congress of the 
Unitcd States has enacted certain laws which embody the conditions which 
a s tate must meet before t here cun be any pnYlllent to the state from fed­
end fund s as a contribution to the co:;t of s uch JlI·ograms. One of those 
conditions is that the stute must 

"provide such methods of adminis tration (including after January 1, 
1940, methods r elating to the cstablishment and maintenance of per­
sonnel s tandards on a merit basis, except that the administrator shall 
excrcise no authority with respect to t he se lection, tenure of office, and 
compensation of any individual cmployed in accordance with such 
methods) as are found by the Adminis trator to be necessary for the 
propel' and effieient opel'alion of the plan"; U. S. C. A, Title 42, Section 
302(6) . 

To ins ure compl iance by the state of Minnesota, the legis lature of this state 
has enacted the following 1)I'ovis ion which is applicable to Hen nepin county, 
M, S. J949, Section 39~.07, el f.; amendell hy L. 19!) 'I, C. (;20, Sec, 1, which pro­
videR, so fm' a s matel'iru here : 
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Wfhe county welfare board provided for in Section 303.01, subdivi­
sion 3, s hall be charged with the duties of adm inistration of nil fOl' lll s 

of public ass istance and public welfare within the purview of t lac fed­
eral social security act and which now arc, or hereafter may be, im­
posed on the director of social welfare by law, of both child r en and 
adu lts, including aid to de penden t chi ldren, old age assis tance, and aid 
to the blind. The duties of such county wel fare board shall be pe rformed 
in accordance with the standards, rules and regulations which may be 
J)I'omulgated by the director of socia l welfare in order to comply with 
the r equirements of the fede ral socia l security act and to obtain grants­
in-aid available under that act." 

The state director of public welfare has dul y promulgated cer ta in r egu­
la tions establishing person nel s tandards and practices for county welfare 
boards which, of course, include the H e nn epin county welfare board, and 
which are binding upon t ha t welfare board. The rules r elating to leaves of 
absence are found in part lV of the regulat ions a s rul es 1440 to 1445, in­
clus ive. The county welfare board only has authori ty to g ran t to it:,; em­
ployees a leave of absence which is Huthorized by rules 1440 to 1445, inclu­
s ive. The leaves of absence p rovided for in these rules arc leaves of absence 
without pay, vacation leave, s ick leave and militluy lea ve. The re is no rule 
relating to leaves of absence which authorizes a county welfare board to 
grant a leave of absence with pay to an e mployee under the conditions s tilted 
in your inquiry. 

For these reasons, your ques tion is answered in the negat ive. 

' Ve therefore concur in the conclus ion which is cxpl'cs~ed in you r opin ­
ion of September 14, HH.il, to the Hennc pin County Welfare Boa rd. 

Henncpin County Attorney 
Scptember 29, 195 1. 
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CEO. B. SJOSELIUS, 
De puty A t to rncy Gcneral. 

125-A -6'l 

Union dues-Salary deduction-When aut hori zed by contract between a cit.y 
a nd its em ployee, cit.y may deduct I)art of e mployee's sa lary as union 
dues a nd remit. the same to the union I)UrSuant to 1\1. S. 19·19, Sect ion 
571.66 a nd 1\1. S. 1949, SE"c tion 181.06, a s a mended by L. 1951 , C. 21:1. 

questiull 

l s t he City authorized lo ded uct t he alllou nt uf union dues frum Lhc 
salm'Y of one of its employees and remit s aid dues to the labor union of 
which such employee is a membel' when ,'cquested so to do by such city 
cmployee? 
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O pinion 

The matter of lin employee of the city requesting the cit.y to deduct 
union lIues from his sa lary and r emitti ng t he same to a union relates to the 
(l ss ig nment of waKes of a pubfic employee, 

M, S, 1949, Section 571.66, re nds in part as follows: 

"Subdivis ion I. Any officer or e mployee of a county, town, c ity, 
village, or school di stri ct, or any de partment thereof, hU :-5 the same right 
to sell, ass ign, 0 1' transf er hi s salary or wages as is now possessed by 
any officer of 01' person eml>!oyed hy any corporation, fil ' lll, 01' person," 

Wage ass ignments in private indus try m'e governed by M, S, 1949, Sections 
18 1.04 to 181.07, as amended by L , 195 1, C, 2 13, Section 181.06, us amended, 
r eads in part as fo llows : 

"Every assignme nt, sale , 0 1' tnll1Sf e l', however Illude 01' attempted, 
of wages 01' salary to be earned 01' to become due, in wholc or in purt, 
marc than 60 days from and after the date of making such transfer, 
sa le, 01' ass ignment shall be absolutely void, A writte n contract may 
be entered into between an employer and an employee wherein the em­
ployee authorizes the employer to make payroll deductions for the pur­
pose of paying union dues, ••• f or pe riods longer lhan 60 days," 

In view of the f Ol'egoing s tatutol'y provi sions, a city employee may 
enter into a contrnct with the city wherein t he employec authorizes the city 
to make a payroll deduction from his salary to be remitted to the union to 
which he belongs in paymen t of hi s dues, 

AU:-5 tin City Attorncy, 
Odobcl' !.I , l!J52, 
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JOSEP H J . BRIGHT, 
Assistant Attol'll cy Genera l. 

270-D 

L('., ,,,~ of ab!Se nce -In t he absence of tenure l}rU"I~lOn!S re lating t o cotln ty 
t·ml)loyeelS. t.he ap lwinting uuthorit)' nHt)' grant a Icave or absence; but 
if s uch leave is granted, there is no assurance that the employee will be 
returned to hi s position upon his r eturn rrom leave. 

Ques tions 

" May COUlI t.y c m pluY l,t,S he Kive ll a leave or ailsencC' , sa y fOl' exam­
ple fOl' one yea r, and if so, who has t he au t.horit.y to gran t s uch ~I leave'! 

" Is it the elected county oflicials fOl' e mployec:-5 in their res pective 
o l1ices a nd the County Boul'd for employees uppointcd by them, 01' by the 
Cou nty Board for a ll e mployees '!" 
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Opi nion 

The ll' I'm Hleavc of ahsence" s ig-ni fi cs lem pon.ll'Y Hbs CIlCC from duty with 
in tent ion to ,'clurn, du ri ng' w hich t ime r cmu llcl'ut io n i ~ s us pe nded. Sec 24 
W . & P. 195 1 Supp. 148. 

Unless the tenu r e o f a COlll'ILy e lllployee is fb.:cd hy law, he serves at 
the »Icu:;ul'c of the appoinLin j! a uthol'ity. Such appointing- authority may 
grant n county employee a lenve of ubsencc. But unless the right of the 
employee to return Lo hi s pos ition at the te rmination of the leave is fixed 
under some tenure sys tem, he hn s no ass t1I'ance thut he will be restored to 
hi s pos ition w hen he returns, 

Except for em ployees in the county welfare department of you r counly 
who arc under a me rit system establi s hed by rules a nd rCj!uiations of t he 
s tate director of socia l welful'e , und except fOl ' county employees on lcave 
of absence in the armed fOl'ces undel' M, S. 1949, Secti'on 192,261, we are un· 
aware of any provisions of law wh ich wou ld assure a Washington County 
employcc on lenvc t hat his pos ition would be OJlcn upon his l'etul'O. 

WU!'I hington County Attorncy, 
Aug ust 24 , I!)ut. 
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JOSEPH J. BR IGHT, 
Assis tant Attorney General. 

1:l!J-A ·3:l 

Ral:try-Payment-rt'laint i' naIH'C m:ln at wate r and ligh t plant-In charge or 
maint uining fire fighting eCluil,ment-Fi re fund-Use of- 1\1, S, Sec tions 
~X,04, 412, LIL 

Facts 

liThe Village of McKinley has a populutioll of lnG, It owns its own 
water syst em. It pUl'chases electl'ic ity from t he Minnesota Power iHld 
Light Company and distributes it to t he consumCrS, I t cmploys on ly 
two rcgular employ us whose duty it is to look after the wntel' and lig ht 
sys tem, waLe I' pumping plullt and ot hel' facilities in connection wi t h 
fur nis hing wute r and lig ht to the inhubitants of the Village, They 11150 
a rc in charge of keeping in repa ir and maintaining the fire fh!htinJ,! 
equipment, Vil1<l~e hydrHnts. and a wute r s up ply which is used in thl' 
event of fire," 

Ques tion 

"The Villagc Council would like to know whether it is l e~al for the 
Villuge to pay a I)or lioll of t he snlHI'Y of t hese t wo men out of t he Vii. 
luge fil'c fund ," 
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Opinion 

Under M. S. 1049, Scdion tI I:.:!. I II , the "counc il may * I) '" appoint s lich 
'" ... * employees, and agents fo r the village us may be deemed necessary f Ol' 

t.he propel' management Hnd opemtion of villnge affail's" and " may prescribe 
the du t ies and fix the compensution of ;\11 '" •• c mp!oyf,:CS , und agents, 
w hen not otherw ise prescribed by law." 

This opinion is wri tten on the assumption t ha t the "tire fund" r eferred 
to in you r communication is t he one authorized by M. S. 1949, Section 88.04, 
which prov ides that a Lax collected a s there in provided " s hall be known as 
the fire fu nd and kep t. separate a nd apal't from all other fund s and used 
on ly in pay ing nil necessury and incidcntHI ex pe nses incurred in enforcing 
the prov is ions of sections 88002 iQ 88021.11 That section a lso provides that the 
amount tlUlt. may be e xpended from such fund for t he support oC a ny munici ­
pal fhoc depiuotmcnt is limited to $500 in Hny one yea loo 

As )Jloovidetl in above cited Sect ion 41201 II, t he village council may pre­
scr ibe the duties of it s employecs and fix their com pensation when not other­
wise prescr ibed by lawo If the duties a ss igned to s uch e mployees are neces ­
s ary and incidental to t.he e nfo rcement of the provis ions of M. S o 1949, Sec­
t io n ~ 88002 to 88021 , s uc h expenditures mu y be made out of such "fire fund," 
with the lim itation above me ntioned that, if the proposed expenditure is for 
t.he s UPI)O r t of a Illunic ipa l fi re departme nt , t he amount of s uch "fire fund" 
to be used t.hercfo.o mny not exceed $500 per annum. 

It is al so c1c~\lo that no pu .ot of t he "firc f und" under cons iderat ion mHY 
he ex pe nded to pay suhuies fOio \Vo .ok which is not necessa ry and incidental 
to the enforcement of the above cited provisionso H owever , 1 believe it is 
t he legis la t ive in tent to pe lomi t payme nt from such "fire fund" for the per­
formance of those duties of the e mployees in question which pertain to keep­
ing in repai r the fi. oc_ fi g ht ing cquipm C' nt necessary and incidental to the 
ca .... yi ng out of t he pu .. poses stated in Section 88.04, and, if some of t he 
hythOants to which you .. efe r have been cons tructed by the village as a 1)1'0-

tc<:lion aga inst the fhoes in tended to be Iweventeu by t he enactment of tha t 
:o;cction, the kee ping in re pair and maillta ining thereof could, I be lieve, be 
conside red as " neccs :-;a r y and incidental" ill the enforceme nt of t he provi­
s ions unde r cOIl :.;ide .oatio ll , but to payout of t he " fire fund" the sala ries for 
sel'vices to departments es tab lis hed primari ly for purposes other than fnoe 
protection would jus ti fy H conclu!;ioll that such payment would be illega l. 

Therefoloc, it is my opinion that, subject to the limi tation hereinabove 
refe rred to, if the villctge counci l can determine what proportion of the serv­
ices of its two employees s hall be de voted to duties which, as above stated, 
t he counci l shall, in t he exel'c isc of sound d iscretion and not arbitrari ly, find 
II cccssnry and incid ental to the enforcement of the above cited provisions, 
t hey lllay be paid out of t he "fire fund" ill question f or such proportion bu t 



MUNICIPALITIES 311 

thut no pay ment s hall be made out of t he "(iI'C fund" fo r sCl'vices that arc 
not necessary und incidental to the enforcement of J\L S. 1040, Sect ions 88.02 
to 88.21. 

McKinley Village Atto l'nay. 
J anual'y 18, ] 952. 
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J. A. A. BURNQUI ST, 
Attorney General. 

460-A-r:J 

Su rely-Honds-Mus t be furni shed hy v illa )..:"c clerk. Ircus urcr and jus ti c('s 
of the peace-l\1. S. H)4H, 412.11 1. 

Question 

Is the v illage clerk or treas urer required to furni s h u bond eve n l hfJul-{1t 
the village council docs not demand it? 

Answe r 

M. S. 1949, 4 12.11], provides in PUl't a s follows: 
/I ••• The counci l may )'equirc any officer 0 1' employee to fUl'ni :-; h 

a bond cond itioned fOl' the fai t hfu l t'xerci se of hi s duties and t he prope l' 
app lication of, and payment upo n demand of, ,ti l moneys by him offi­
cially received . Unless otherwise prescribed by law the amount of such 
bonds s hall be fi xed by t he counci l. The bonds furnished by the clerk. 
t r easurer, and justices of the Ileacc s hall be corporate s urety bonds. 
• • • JI 

The requirement, tha t the bonds furnis hed by t he cle l'k , t reasure l' and 
jus tice of the peace s hull be CO t'pol'ute su rety bonds , indicates t ha t it is the 
intention of the law t hat these office l's , at least, be required by t he villagc 
council to furnis h bonds even though other vi llage onicc rs need not be r e­
qaired to do so. 

lt is, thCl'efo l'c, ou r opinion that the vilhlgc cou nc il must r equire that 
its cle rk, treasure r, and jus tices of t he peace :; hall .furnish a bond to the 
vi JIag-c Hlld fi x the Hmo lillt the reof :l ilt! tha t t.he l'eupon they s ha ll furni s h 
the bond l'equ ired of thcm. 

Cluy Coun ty Attorney . 
F ebruary 4, 1952. 
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I RV I NG M. FHl SCI·I, 
Special Ass is tHn t A lto rncy General. 

401-B-22 

S urety - Bonds - Propriety of town ho<U'd members actin g a s s ure ties on 
assessors' bond-Town officer may nol become li urc ty on a bund running 
to town-M. S. 1949, Section 365.37. 
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Ques tion 

" May nH! ll1ber :-; of a lownship board propel'l l' ad a s surcl i c~ upon 
lhe bond of lhe lownship assessor? " 

Opinion 

The question is a nswel'ed in t he negative, 

Minnesota Statutes J949, Sect ion 367.23, provides t hat t he sUI'ety bont! 
would be executed to the town and a pproved by t he "hairmun of the town 
board . Unde r Section 366.05 all actions for pena lties and f orfe itures under 
the bond would be prosecuted in the name of the town, by the town board. 

The bond of a town offic ia l and his sure ty cr ea te a contractua l r ela tion 
to t he town. Such a re la tions hip, whe re a to\ .... n office r becomes a .surety on 
u tow n bond, would offend t he principle of public policy. Furt her more , M . S. 
l!)49, Section 365.37, prohi bits a ny supcrvisor, town cler k or town board 
member from becoming a party to or dil'ectly or indirectly inte restcd in a 
contract with the tow n. 

Hubbard County Allol'ncy. 
April 10, 195 1. 

OFFICES 
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VI CTOR J . MI CHAELSON, 
S pechll Ass is tant Attorney Gene ral. 

401-B-21 

Incompat.ih le-Clerk of di strict. cuurt and court com missioner arc not incum­
)latiblc- Op in ion October 14, 1909, F'i!e 3G '-B- l (a ) modifi ed. 

Question 

"Mny a dul y c lccted and qualifi ed Clerk of Cour t of a coun ty ill 
1\1inneso t.u be a ppointed to the office of court commiss ione r ?" 

Opinion 

In Kenney v. Goergt!n. 36 Minn. 190, 3 1 N. W. 210, the court had f or 
cons ideration the question of w hether the offices of depu ty clerk of t he di s­
trict COUI·t und cou rt comm iss ioner were incompa ti ble, and consequently 
could not he held hy the same pCJ'lwn. On pagc 192 of the opin ion t he court 
:-lHid : 

" We cun :)cc no g round for holding t.hesc two oAkes incompa t ible 
[It common Inw. The one is not s ubonlinutc to the other, and neit her 
officer cun inte rfe re with or has any superviSion over the other. There 
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is no such incons is tency in the function s o[ t he two oflices as would 
necessarily prevent olle per son from properly performing the duties of 
both ." 

The clerk of d is trict court may, with the approval of the judge, appoint 
deputies, for whose acts he s hall be res pons ible, and whom he may remove 
at hi s pleasure. M. S. 1949, Section 485.03. 

A "deputy" is but the s hadow of the offker appoint ill J; him , and docs all 
things re la t ing' to his of1lc ial duties in the name of the office r himself, and 
not in hi s own name. Wilkerson v. Oenni~on . 11 3 Te nn. 2:.i7, 80 S. W. 765. 
See Vol. 12, Words and Phrases, Permanent Edit ion, pages 1£18 and 199. 

This ollicc has he ld that the ofliccs of deputy c lerk of the d is tl'i ct COllrt 

und cour t commiss ioner ul'e not incompatible. Opinion of Attorney General , 
Jan. 31, 1930, No. 301, 1930 I{ e port. Also, that the officcs of clerk of the 
di strict cour t and court commiss ioncr are not incompatible as u matter of 
law. Opin ion of Attorney General , J uly 5, 1927, Filc :!58b-J (<I). A contrary 
conclus ion was expressed in opinion of Attomey Gene m l, October 14, 1909, 
File 358b- l (uj. 

Wc do not filld that t hel'c hot s b~en any modifica tion of t he conclus ion 
reached in the I(enney \'. Goe r gen C.lse, s upra, which we believe is detcrmi­
na tive of the question submitted , and which r equires an affi rmativc answc r . 

Opin ion of AtlonlCY Genera l, October 14, J909, is modified so as to 
('onlol'm to th is opinion. 

VICTOR J. ~II CHAELSON, 

Pipes tone County Attorney, 
F e lJl'uary 28, 1952, 
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Specia l Ass is tant Attorney Genc ral. 

Incum" .ll ihlc-OlUnl y c4lmmi !"~ iol1 e r anri me mhe r (If hoa rd IIf d irf'C" llI rs nf 
ct)nscrvuncy d is lric( arc ill cumllatib le- M. S. A. Ch. 111. 

Ques tion 

Are t he oflices of county commissioner and mcmbc l' of t he boa t'd of 
directors of a consel'vancy di strict organized unde r M, S. A. Ch. III incom­
patible? 

O pin iull 

Public oflicc~ a n .' incompatible when t heir fun ctions a l 'e incons is tent , 
till'it· p~rformal1ce I"c~ ultilll! in <lntag;oni!'m and a con tlict of duty so that the 
incumbent of onc cannot di sch<l t'ge with fhhd ity and pr opriety the duties o( 
both . Sce Dunne ll's Minn. Diges t, Section 7995. 
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A conservancy district, created under M. S. A. Ch. 111, is a body COfl )O­
rate endowed with the powel" to sue and to be sued, and to incur debts and 
obligations as authorized by law. Sect ion J11.07 . 

The board of directo.·s of such distr ict has full author ity to let contracts 
for t he construction of imp"oveme nts in accordance with the order of t he 
cou rt and as prescr ibed in the conservancy act. Section 111.14. 

Section 111.21 (1951 C.A.P.P. ) in part provides: 

"The board of directors may l!nter into contracts or other arrange­
ments with the United States govet'nment, or any department thereof, 
with persons, railroads, Ot' other corporations , with public corporations 
and t he state government of thi s statc or other sta tes , with drainage, 
conservation, conscl'vancy, 0 1" other improvement districts, in this sta te 
Ol' other s tates, for coopel'ation 01' ass istance in const ructing, maintain­
ing, and operating the works of the district, or f01" the control of the 
watet's thereof, or fOI" making surveys and invest igations or reports 
thereon; .. . " ." 

Section 375.09 in PHI'l prov ides : 

"No county commissioner s hall be UIJPointed or e lected by the board 
of which he is a memhel' to any office 0 1' position of trust or emolument, 
~tnd no commissioncr :;hull receive any money 01' other valuable t hing 
as a condit ion of voting 0 1" inducement to vote for any contract or other 
thing under cons ide l'at ion by the bou l'd, or become a party to, or directly 
or indirectly interested in, any contract made by the board; • • . " 
Under the afore~mid statutOl'Y provisions circumstances might arise 

whcl'c the intel'cst of a county and the conservancy district would be antag­
onistic and in conflict with each other. Consequently, it wou ld not be propcr 
for a membcl' of the county hoard to !)Cl"ve as a member of the board of 
directors of a conservancy dist rict. We thel'(~fol"e answer your qucstion in 
the uflirmativc. 

Ki ttson County Atto rney. 
June 6, 1952. 
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VICTOR J. MICHAELSON, 
Special Assis tant Attorney General. 

358-A-3 

Incompatible-Special municipal judJ.:"e and village attorney are incompatible 
- M. S. 1949, Section 488.05. 
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Facts 

On December 4, J951, "A" was elected s pecia l municipal judge of t he 
Village of Hibbing, and on J anua r y 3, 1952, "A" was ul>pointed village 
altOl'ney. 

Quest.ion 

Whether or not t hese positions are incompatibl e so that a person cannot 
hold both of them. 

Opinion 

The question is answered in the affirmative. This office has prev iollsly 
held that the office of municipal jud ge and that of c ity allol'ncy wer e incolll­
patible. Opinions da ted Ju ne 17, 1925, August .1 3, 1923, and Janul:II'Y 1-' . 
1915, file No. 358-b-2. 

However, you refer to the Iact t ha t " Alt has on ly been e leded us a 
s pecial municipa l judge, a nd fOl' that I'Cil SO n we further d iscuss the ques t ioll. 

You point out tha t M. S. 1949, Sect ion 488.05, which r elates to judges 
of municipal court, provides in part : 

H •• • provided, that any such special municipal judge s hall not be 
prohibited from practicing in the munici l>a! cour t or in any othe l' COUI't, 
but he s ha ll not s it in the t rial of any cause 01" proceed ing wher ein ho 
may be inte rested, d ir ectly 01' indil'ec tl y, a s counsel 0 1' nttol'ncy, o r 
otherwise ," 

You then sta te that you believe, in view of thi s prohibition of t he statute, 
no incompatib ility wou ld arise unless " A" wel'e to ))I'osecute a matte r when 
"A " sut us judge, which, of course, " A" would not do, 

I' lt is immaterial on the Question of inco mpatibility that the pUl'ly 
need not and probably will not undel'tuke to act in both ofli ce:-; a t the 
same time, The ad mitted necess ity of s uch a cou rse is the st roll ).{l'st. 
pl'oof of the incompatibili ty of the two onices," 

42 Am , JUl'. "Pu blic Officers," Section 70, p. 9a6, It will be noted thn!., untlel' 
Section 488,05, supra , it is provided that the specia l municipal judge shall act 
only in the absence 01' di sability of the m unicipal judge, Accordingly, if the 
municipal judge were absent 0 1' disabled, it would be "A's" duty to act. Tn 
the case of Howard v, Harrington, 114 Me. 443, 96 Atl. 769, L , R. A, 19 17A, 
the court consider ed a fact situation involving the determination of the 
Question of t he incompatibility of the offices of m~\yor and judge of t he police 
court, I t pointed out that as mayor it would be hi s du ty to prosecute certain 
classes of offenses, if any of t he m has been committed. in t he police court , 
and that as judge of the police COUl't it would be hi s duty to hear a nd deter­
mine complaints , The court stated: 

" He cannot be both prosecutor and judge, The du ties are r epug­
nant. H e cun onl y perform the duties of o ll e office by neglecting to per­
form the duties of the other, It is not for him to say in a particular 
instance which he will perform and which he will not. The Iluhlic has :l 

right to know with ce r taint.y." (Emphasis added,) 
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In suppor t o f th is conclus ion see I'eople ex reI. Chapm an v. Il: apsey , 16 C.d. 
Re p. (2d ) 636 ( 1940), 107 P ac. (2d ) 38~, Sll.Ite ex reI. v. I-lines . ( Wis . 1927) , 
215 N. W . 447, a nd S tate (' x reI. ,' . .Junes . ( W is. Ifl07) , 110 N. W. 43 1, ~ 
L. R. A. ( NS) 11 07. 

Hibbing Village Attorney. 
Janu:u 'Y 17, 1£152. 
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J)ON ALIJ c. ROGEH~, 

Assis tan t Attorney Genera1. 

3G8·B·2 

Incompatihle - Vi llage a SRe!":Ror and "iIIage d e r k - Vi ll age olH' rating undt-r 
Plnn A uf "iIIage code are not incomllalible- M. S. A. Sections 41 2. 15 1, 
412.58 1. 

Ques tion 

" Are the offi ces o f Vil la ge Cler k and Vill age A:;::.esso l' incompa t ible 
in H vill.agc such us lIel'On Lake, which is opernt ing under Pla n A , 
w hcre t hc Cle r k i ~ not a member o f t.he Council a nd bot h O tIiCill l ~ .He 
~\ ppoin tive ?" 

Opinion 

The duties of a vi llage clerk of H village opcrati ng under Plan A of t he 
village code .u·e prescribed in M. S. A. Scction 41 2. 151. T he du ties of It vil · 
Jage assessor cons ist of a sscss ing pro pc r ty fOl' the purJloses o f ta xa t ion. The 
village clerk and vill age ussessol' a rc both a ppo in ted by the council by v ii'. 
tue of Sect ion 41 2.58 1. The duties of the cler k, a s pl'csc l'ibed by !'Hid Section 
4J 2.151, ~\I'e not anluKolli s t ic 0 1' in cunfl ict wit h t he duties pe rformed by the 
village ussessor. Consequently , it is OU l' opin ion thu t t he offices of vi llage 
c le rk and village a sseSRo r al'e not incom pa tible :.Iud may t he re fol'c be held 
liy t he snmc pCI·Ron. 

VICTOR J . MICHAELSON, 

WOI·thill,::-lon Vill ug'e Attol'llcy. 
N ovl'mbcr 20, 1952. 
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S pec i.'d Ass ish ll1 t A ttO l'llCY General. 

~r.8 - E-2 

Incompatib le--Village counci l members and member of board of adjust.men t. 
r elat ing to a irpor t zon in g - Duties the r t'Of are incOml)atihlc with the 
duties of the village council membershiJ)-I\;f. S . ] 949, Sec tion 360.07 1. 
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Facts 

"The Village of Cook and the County of Sl. Loui s have joined in 
th e crea tion of a joint zon in g' boa rd f Ol' the zoning of t he Cook Municipa l 
Airpor t. us provided unde,' li'l innesota Statute~ 1!J4lJ, Section 360.063. 
Section 3(iO.07 1 of t hi s shltuLc provides t hat the joint airport zonin.l! 
board s hall appoint a bo.lI'd of udju stment ." 

Question 

" May the Vi ll a~c Counci l of t he Village of Cook be appointed us 
,the bO~Il'c1 of Hdju s t.mcnl by the joint ai q lo l't zoning board?" 

M. S. 194!J, Sec t io n 360.071, provides f or a bou l'd of ad justment to hear 
a nd decide appeals and other mutte rs taken Ilul'suanL to M. S. 1949, Section 
360.0(;8, from t he decis ions of t he admin istrative agency concerned with ai r· 
1l000t zoning regulati ons and es la blis hed purs uun t to M . S. 1949, Section 
3GO.063. 

The ucl mini ::; tl'ativc <l),{e ncy ref e rred to in the fuds submitted is a joint 
airpo r t zoning hoard cl'cated pursuan t to M. S. 1949, Section 360.063, Sub­
d iv is ion 3. 

W hethcr lllt..'mbeJ"s of the village council o f the village of Cook CUll be 
appointed La the board of Hdjustment d epe nds upon whethcr the offices of 
vill age counci lman and I1ll' lll be r o f the board of adjur-;tnH' nt are incompatible. 

Public of1i ccs Hrc incOllljlutiblc when t he ir ftlllctio ns an~ inco ll r-; is tent, 
thei r pe l'fol·mance resulting in Hntag-o nisnl and a confli ct. of duty. so that 
t hc incumbent of onc canno t d ir-;chilrge with fide li ty and propr iety t he du ties 
01' both. S tilte e x re t Hilt.on v. Sword. 157 Minn . 263, 264, 196 N. W , 467. 
There is nothing in M. S. 1949, Sec tion ;:WO.071 to indicate that a village 
(:ouncilman is ineligible f OI" uppointment HS u me mber of t he board of ad­
j ustment. However. 1\1 . S. 1949, Section 360.072, pl'ovides in pa r t a s follows: 

.. .. . any govern ing' body of H municipality 0 1· coun ty , or a ny 
joint a irpor t zoning bOll rd. wh ich is o f t he opi nion that a decis ion of <l 

homd of adjus tm ent 0 1" action of the cOll1miss..ione r is illegal Il1n y present 
to the distric t (·ourt of t he cou nty in which the airport involved. or t he 
majo l' por tion ther eof, is loca ted H ve rifi ed petit ion selling fo r th t hat 
the decis ion 0 1" :lct iu ll is ill e),{:1i, in whole 01" in part , and s pec ifyi n g- t he 
g" roulHls of thc illc ).{al ity." 

Th is slatulm·y )Il"ov i::; ioll a uthol"i y. in g- a villa)!c cOlillc il to ques t ion a dec is ion 
of a hoard uf l1ti jUStlllCllt hy pl·oecl'd ing' in tilt' tl is tt·id court ha r-; the effect 
of placi nJ,! ('ounCil ll H'1I ill a position tof qllcst io lli nJ,! t he il· OWl! Ilcc if.; iull if t hty 
W(' I'C IH l' lIl be l"s of t he bonn] of :td j us llllcil t . 

I II view of t he fOI·cJ,!u inJ,!. it is our Opillio ll t ha t t he villugc co unci l Im : llI -
1,,(' I·ship of t.h e vi llage of Cook CHI! IIot be appointed to Lhe bO<.lrd of adju ~ t­

Ill c nt. by the joi nt a iq)o l"t. zoni ng- board. By l'C<l!;on of t he s ta tuto ry provis ion 
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I'cfcrrcd to, a pcrson holding a common membership on the council and on 
the board of adjustment would not be in a position to render the service the 
law exacts. Sec the Sword case, s upra. 

It is al so pointed out that by M. S. 1949, Section 360.068, Subdivision 1, 
the v illage counci l may appeal to the board of adjustment from a decision 
of a joint airport zon ing board when it is of the opinion that such decision 
is an improper application of airport zoning regulations of concern to such 
village council. If thc members of the village council were permitted to 
serve on a board of adjustment under thi s statute, the village council mem­
ber s would be in a pos ition to decide their own appeal. 

Your inquiry is t hereforc ans wered in the negative. 

JOSEPH J . BRIGHT. 
Assistant Attorncy Gencral. 

Commiss ioner of Depart.ment. of AcruIlHut.ics. 
February 8, 1!J:i I. 

OIW INANCES 

177 

Number-Incorrect number or number given out of consecutive order to par­
ticular ordinance docs nul affect t he validity of the ord inance. 

Facts 

"As you know, 1 um village attol'ney of the village of Kenyon, As 
s ll ch I draw ol'd inances for the villngc. These ordinances are numbcred, 
and the practice has been t hat when 1 druw an ordinance, I ca ll up t he 
clerk and find out what thc number of the last ordinance is on r ecord, 
a nd so I have taken the next number for t he new ordinance. 

" I find upon checking today thHl the clerk has g iven me the wrong 
number in a numbcl' of instances and hence that we have a few ordi­
nances now with the wrong number. The number given the ordinance 
is referred to in the affidavit of publica tion of the ordinance, and it is 
also printed at t he beginning of t he ordinance and is part of the pub­
li shed ordinunce . • •• The numhel' appeul's on ly in the hending and not 
in the body." 

Question 

" Is it your opinion that wc s hou ld rcpass the ordinances that a re 
numbel'eli wl'ong- and amend thcm by changi ng t he number?" 
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Opinion 

1 see no necess ity for the I'ccnaclmc nl of t he ordinances involved. 

M. S . 412.191, Subd. 4, dcah; w ith t he ellactment of vilJuJ.{c ordinances . 
It requi r es me rely that ordinances " ~ halJ be suitably entitl ed and sha ll be 
substantially in the s ty le. 4T hc Vi lluge Counc il of.. .. ............. _ ...... ordains :'." 

There is no provis ion in t he statute c ited, nor in any other statute with 
which I am f a milial' , which requires t hat ordinances be numbe red. Ordi­
nances are number ed as a matter of convenience only and not as a matter 
of necessity. The number is no p8rt of the ordinance or its ti tle . The valid­
ity of t he ordinance is not 11ffec ted by the circumstance that because of 
clerica l mistake it bears an incorrect number 0 1' one out of consecutive 
order . In pleading an ordinnnce of the village, it is s ufficient to r ef er to the 
ordinance " by its title and the date of its approval." Minnesota Rules of 
Civil Procedure , Rule 9.04; cf. M. S. 544.20. If the council nevertheless de· 
s ires to correct the c1el'ical e rro.· involved by officia l r ecoJ'd, that might be 
accomplished by t he enactment of a bl'ief o l'di nance ~ im p l y re numberi ng' 
t he ordi nances involved. 

Kenyon Village Attol'llcy. 
November 20, 1952. 
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LOWELL J . GRADY, 
Ass istant Attorney Ge neral. 

477-A- 1 

Pinba ll machines - P e rs ons under 21 may not play a ny game of s kill or 
cha nce in a ny dancehouse. concert sa loon, place where intoxicating 
liquors a re sold or g iven a wa y. or a ny place of entert a inml'nt injurious 
t o t he mora ls. Ci t y may IJrovide by ordina nce t ha t in pluces othe r than 
those a bove enume r a ted. pe rsons under 16. 18. or 21 may not pla y rn a· 
chine a nd may provide penalties fo r 1,laye rs a nd owners.- M. S. J!)4f.l , 
Sect ion 617.60. 

Ques tions 

1. " Is t here .my age unde ,· which a per son is prohibited fl'om play· 
ing' these pi n bH II machines '? 

2. " If the re is no law J'egulating t he age prohibiting one f r o l11 
p lay ing a pin ball machine, may t he Ci ty of Mankato by an Ordinance 
provide that anyone under the age of .1G 01' .1 8 01' 21, may not pla y .!'uch 
pin ba ll machines u nder pe nalty to the pla ye l' and a lso provide a pe n· 
al ty to the oWller or t he jlur t y in Jlo~ scss i o n or s uch pin hu ll machine, 
f Ol' v iolating Lhe City Ol'dinunce." 
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In respect. to quc~ti ()11 I yo u .H e ref cITed to 1\1 . S. 1!J49, Section 6 17.fiO, 
wh ich s tale:;: 

" Whoeve r II cl' mil~ any p(T:,on untier t he Hg'C o f 21 years to uc 0 1' 

r emain in any duncchousc , concer t 8uloon, place where intoxica t ing­
liquor s a rc so ld or g iven away, or any place of enter tainment injurious 
to the moral s, owned, kept , 0 1' managed by him, in whole 01' in pU l't, or 
s ha ll permi t any person unde r the a ge of 2 1 years to play any game of 
~kill 01' chunce in ally s uch place. s hall be g uilty of H m isdcmeunol' an rl 
he punished by a fine of not less thun $25." 

This s tatu te rO l'bid ~ a pe r son lI nd(' I' the age of 21 yeurs to piny a ny 
,l!'U IllC of skill 0 1' chance in the enumerated places. A pinball machine is a 
)!ume of skill 0" ch '.lnce, Thus , t hi s s tatute is controlli ng in so f;.II' us t he 
en umerated places are concerned, 

In re ply to your second q uestion , it is ou r o pin ion that subject to t he 
r equire ments contuincd in Section 6 17,60 the City of Mankato may, by on li­
nance, provide that in a ny places other thun those enumerated in Section 
(jI7.60 , a ny pel'son unde l' the age of I G o r 1801' 2 1 may not play s uc h p ;n­
hall machine; . The ordinance may Hlso provide a pe nal ty llS to t he plaYC! I' 
lind t he owner, 01' pUl'ty in po::;session of t he machine. 

Mankat.o Cit y AUol'ney, 
May 4, 1051. 

179 

DONALD C. ROGERS, 
Ass is tant Atlor ney General. 

To ilet facilities-May by ordi na nce reQuir(' reasonable toilet faciliti es in 3.2 
bee r tavern- May abate nuisances- M, S, 1!l40, Section 340,0 1; Section 
145,22 a s amendcd by L , 1951, C, 235; Sect ion 41 2,22 1, Subd, 2:3. 

Opiniun 

It is OUI' opi nion that the village may, uy o l'dina nce, establi sh reusonablc 
I'cquil'elll cnts fOl ' the fUl'ni s hing o[ toi let fn cilities by a 3,2 becl' tavcl'n. 
Under t he pl'ovisions of M, S, 1949. Section 340.01, t he govern ing body of 
the vi llage is g l'anted the a uthority "to license a nd regula te t he business of 
ve ndor's at I'ctai l 0 1' wholesale of non- intox icating malt liquol's • ill • ," It 
w ill t hus be not4.'d thnt t he authol' ily g nlnte{\ i~ one not onl y to li cense but 
to regulate. 

" Under a grunt of police powel' to li cense and regula tc 3 bus iness , 
t he mun ic ipal author ities have p OWC I' to rJ etc rrnin t; whe l'e and wi thin 
wha t limi ts t he bus iY1CSS mHy be conducted, • * • Thcy mn y imJlose 
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reasonable restrictions as to the time, place and manner of conducting 
the bus iness . ••• " (Power v. Nordstrom, 150 Minn. 228, 230, 184 
N. W. 967.) 

It is interesting to note that the ordinance of the City of IHinneapolis pro­
vides that each tavern where malt liquor is sold must maintain one toi let 
room for each sex. Jt further provides that in a restaurant where malt 
liquor is sold and which has a floor area of morc t han 600 feet there shal1 
be maintained at least onc toilet 1'00111 for each sex, except businesses cnter­
ing only to men, and in each restaurant where the floor space is less than 
600 square f eet there shall be maintained for public use at least one toilet 
room. This indicates the differentiation t hel'e made in order to recognize 
t he r easonableness of the ordinancc. 

The question of t he reasonablcness of t.he ordinance in so far as it 
might require separate facilities for men und women is one that would have 
to be determined from ull the facts relating to the conduct of the business. 

Your attention is invited to M. S. 1949, Section 145.22, as amended by 
Session Laws 1951, Chapter 235. It will be t here noted that when any nui­
sance, source of filth, 01· cause of s ickness is found on any property, the 
health officer of any municipali ty can order removul of the same. It will 
further be noted under the village code that Section 412.221, subd. 23, grants 
to the village council the power by ord inance to dcfine nuisances and pro­
vide for their prcvention or abatement. \Vhen you refer to the inadequacy 
of t he present facilities wc, of course, have not been advised as to the fact 
situation. Under the power granted in subd. 23, the council can define a 
nuisance and provide for its abutement. Again, of course, an ordinance of 
this type will be subject to the gencral test of reasonableness. 

Lanesbor o Village Attorney. 
July 17, 1951. 
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DONALD C. ROGERS, 
Assistant Attorney General. 

217-C 

Violations-Penalty-Village Counci l may prescribe violation is punishable 
by a fine or by imprisonment, but may not impose a double penalty­
M. S. 412.231. 

Statement 

" In the statutes of this statc prior to pass ing of the village code 
which is now Chapter 119 of the Laws of 1949, i t was provided that vio­
lation of ordinances should be punishable by a fine of so and so, 'and 
in defau lt of t he payment of the fine and costs, the violator should be 
imprisoned, etc.' 

"Section 30 of [Chapter 119 of] the Laws o.f 1949 says that viola­
tion of any ordinance shall be punishable by fin e or imprisonment." 
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Questions 

1. " In the opinion of your office, does Section 30 [of Chapter 119 
of Laws 1949] repea l that other provision where it seems that there 
could be no imprisonment if the fine and costs were paid 7" 

2. "What is our authorized form for punishment under the ordi­
nances ?" 

Opinion 

The statute applicable prior to the enactment of L. 1949, C. 119, was 
M. S. 1945, Section 412.16. M. S. 1945, Section 412.16, was expressly repealed 
by L. 1949, C. 119, Section 110 (now coded as M. S. 412.911). The statute 
now applicable is L. 1949, C. 119, Section 30 (now coded as M. S. 412.231). 
In its entirety it provides: 

HThe village counci l shall have power to declare that the violation 
of any ordinance shan be a penal offense a nd to prescribe penalties 
therefor. No such penalty shall exceed a fine of $100 or imprisonment 
in a village or county jail for a period of 90 days, but in either case 
the costs of J)1'osecution may be added." 

Under the statute it is within the power of the village council to prescribe 
that a violation of an ordinance is punishable by a fine or by imprisonment 
within the limits specified in the statute. The prescription by the council 
may not impose a double, instead of a single or alternative, penalty. See 
State ex reI. Salter v. McDonald, 121 Minn. 207, 141 N. W. 110; State ex reI. 
Erickson v. 'Ves t, 42 Minn. 147, 43 N. W. 845. 

Kenyon Village Attorney. 
February 21, 1962. 
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LOWELL J . GRADY, 
Assistant Attorney General 

477-A 

Zoning-Amendment-Two-thirds vote required to amend zoning ordinance 
enacted under l't1. S. 1949, Section 412.221, subel. 29 - Village Code­
(M. S. 412.011-412.921); 412.191, subd. I, 4; 462.01; 412.921. 

Facts 

lIThe Vil1age of Brooklyn Center enacted a Zoning Ordinance on 
August 23, 1950, containing the following provis ion: 

IAny amendment to this ordinance shall require a two-thirds vote 
of the entire Village Council.''' 
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Questions 

41(1) Does t he state law require a two-thirds vote of the entire 
Council in order to amend a zoning ordinance for a village? 

1/(2) If two-thirds vote is not required by state law, is the provi­
sion in the present village zoning ordinance nevertheless binding upon 
the counciJ ?" 

Opinion 

The zoning ordinance involved was enacted subsequent to July 1, 1949, 
the effective date of L. 1949, C. 119, the Village Code, now coded as M. S. 
Sections 412.011-412.921. 

M. S. Section 412.221 deals with the specific powers of the village coun­
ciL Subd. 29 thereof authorizes a village council to enact a zoning ordinance. 

M. S. Section 412.191, subd. I, provides that the Hvillage council shall 
consist of the mayor, clerk and the three trustees." Subd. 4 of the last cited 
section prescribes that "[e]very ol'dinance shaH be enac ted by a majority 
vote of a lI the members of the council except where a larger number is r e­
Quired by law." The question then becomes: To enact an ordinance amend­
ing a village zoning ordinance enacted subsequent to the effcctive date of 
the Village Code, is there any law requiring a larger numbr than "a major­
ity vote of all the members of the council" '? There is . 

M. S. Section 462.01 is a gcneral act authorizing cities of t he classifi­
cation therein specified "01' any village in this s tate, acting by or through 
its governing body" to enact a zoning ordinance. That s tatute specifically 
authorizes the governing body of the municipality so enacting the zoning 
ordinance thereafter to "alter the regulations or pla n, s uch altera tions to 
be made only by a two-thirds \'ote of all tbe members of the governing body 
of s uch city or village." 

1\1, S. Section 462.01 had its origin in L. 1929, C. 176, Section 1. It was 
in effect a t the time of the enactment of the Village Code. 1t is stiJI in effect. 
Although several statutes of genera l appHcation were rendered inapplicable 
to villages by Section 111 of t he Village Code (M. S. Section 412.921), Sec­
t ion 462.01 was not included within t he last citcd scction of the Village Code, 
nor was Section 462.01 in any manner affected by the enactment of the 
Village Code. The legislative purpose cxpressed in Section 462.01, providing 
that an ordinance amending an existing zoning ordinance s hall require for 
enactment a two-thirds vote of all the m embers of the governing body is 
obvious. To say that a zoning ordinance enacted by a village council under 
the authority of Section 412.221, subd. 29, may be altered or amended by 
an ordinance enacted by less than a two-thirds vote of all the members of 
the v ill age counci l would ignore the phrase "except where a larger number 
is required by law" contained in Section 412.191 , subd. 4, and her einabove 
quoted. 
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According ly, your first quest ion is answered in the affirmative. That 
answer r ender s unnecessary considera tion of your second question. 

LOWELL J . GRADY, 

Village of Brooklyn Center Attorney. 
Aug ust 29, 1951. 
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Assistant Attorney General. 

477-A-34 

Zoning-Bil1boards-Town board and zoning board not authorized to grant 
permits for maintaining billboards or placing advertis ing with in limits 
of trunk highway- M. S. A. Section 160.34, subd. 3. 

Facts 

The town board and zoning board of the town of Eden Prairie adopted 
a resolution requir ing st rict enforcement of t he zoning ordinance of the town 
which was adopted by the town board on December 14, 1948, pursuant to 
M. S. 366.10 to 366.18. T he resolution in par t provides : 

"That no adver t is ing or other sig ns or billboards or structures shall 
be crected a nd/ or mainta ined in t he residential-farming distr ict or the 
Town of E den P rai ri e other than the fo llowing : s igns not exceed ing 12 
square f eet in urea pcrtaining only to t he sale, r entnl 0 1' lease of the 
premises upon which the s~lIne a re displayed ; bul1etin bourds nine (9) 
squa re f eet in area identifying public and semi-public bu ild ings and for 
the post ing of legul notices ; a nd na me plates not exceeding three hun­
dred (300) square inches, provided, however, t hat in that part of such 
d istrict devoted to farm ing, adver ti sing s igns, billboards and structures 
may be erected and maintained by Specia l Use P ermit g ranted ther e­
for and such sig ns and s t ruct ures may a lso be erected and mainta ined 
in the Commercial Hnd Indust ri al districts upon such permit being 
gra nted therefol'. Directional s ig ns of s ize, des ig n a nd location approved 
by the Build ing Commissioner may be erected a nd maintained in any 
district." 

Trunk hig hways No. 169 and 5 extend throug h the town of Eden Prairie. 
You asked the fo llowing: . 

Question 

May the town board and the zon ing board res trict or eliminate t he erec­
t ion of la rge outdoOl' udvel'Using s igns and bi llboards along t runk hig hwa ys 
No. 169 and 5 unless t he pel'sons desir ing to ma in tain such signs first obt a in 
a special permit and pay the required fee of $10.00 f or each sign ? 
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Opinion 
• 

F or the purpose of this opinion it is assumed t hat under the permits 
which might be g ranted by the town board and the zoning board the bill­
boards wil l be within the limits of trunk highways No. 169 and 5. Munici­
palities have the rig ht to regulate and control billboards upon public high­
ways. See State v. Wong Hing, 176 Minn. 151, 222 N . "V. 639; Thomas 
Cusack Co. v. City of Chicago, et aI., 242 U. S. 526; St. Louis Posler Adver­
tising Company v. City o( 8t. Louis, et aI.. 249 U. S. 269. 

The trunk highway system of this state was es tablished under t he pro­
vis ions of Minnesota Constitution , Art. XVI, Section 1. Pursuan t to this 
constitutiona l provis ion appropriate legislation was enacted so as to carry 
out the purposes of this provision of the constitution. Under such legisla­
tion the trunk hig hway system was, by legisla t ive enactment, placed under 
the control of the commiss ioner of hig hways. M. S. 1940, Section 160.06. 
General supervision a nd control by t he commissioner of highways over a 
trunk hig hway established pursuant to the cons titutional provision is not 
limited to the trllveled portion thereof but extends to the entire right of way. 
Otten \'. Dig Lake l ee Company, 198 Minn. 356, 270 N. ' V. 133. The general 
highway act, M. S . 1949, Ch. 160, gives the commissioner of highways power 
to regulate and supervise the trunk hig hways within and without the limits 
of c ities and villages through which t hey extend. Automatic Signal Adver­
tis ing Company", Babcock, 166 Minn. 416,208 N. 'V. 132. 

Maintain ing billboards and advel·ti sing with in the limi ts of a public 
highway is prohibited by M. S. A. 160.34, s ubd. 3. I n our opinion the town 
board and the zoning board are without power to grant s pecia l permits so 
as to authorize the maintenance of billboards 0 1' advertis ing wi thin the 
limits of tTunk highways No. 169 and 5. 

VICTOR J . MICHAELSON, 
Special Ass istant Attorney General. 

Town Attorney, Town of Eden Prairie. 
June 23, 1952. 
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441-H 

Zoning- Building-Towns (possessed or village powers under M. S. 368.01) 
- Building and zoning-Exercise of power to regu late c!)l1s truction of 
buildings (M . S. 412.221, s ubd. 28) and power to zone (subd. 29) s hould 
be by separate ordinance-Board of supervisors may employ build ing 
ins pector a nd provide for his compensation out of general town funds, 
if available- M. S. 366.01. Town has no authority to include wi thin 
building code enacted under s ubd. 28 provi s i o n ~ for licens ing of b uild · 
er s, contractors, and s ubcontractors. 
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Statement 
• 

HSection 368.01, Minnesota Statutes 1949, provides that towns hav­
ing the qualifications set out therein shall have certain of the powers 
possessed by villages. Among the powers possessed by qualified towns 
arc those set forth in Section 412.221, Subdivisions 28 and 29, Minne­
sota Statutes 1949.10 

Ques tion 

uUnder the two subdivisions referred to above, may the Board of 
Supervisors of a town qualifying under Section 3G8.01 enact by ordi­
nance a building code providing for and requiring reasonable construc­
tion s tandards and land usage for residential and commercial construc­
tion in the town?" 

Opinion 

M. S. 412.221 defines the specific powers of the council of aU villages of 
the state. In its portions material to your inquiry, this section provides a s 
follows : 

"Subd. 28. The vilhlge counci l shall have power by ordinance to 
regulate the construction of buildings. 

"Subd. 29. The vi llage council shall have power by ordinance to 
regulate the location, height, bulk, number of stories, s ize of buildings 
and other structul'e~, the loca tion of roads and schools, the percentage 
of lot which may be occupied, the sizes of yards and other open spaces, 
the dens ity Hnd dis tribution of population, the uses of buildings and 
structures foJ' trade, industry, l'esidcnce, recreation, public activities, or 
other purposes, and the uses of land for trade, industry, r es idence, l'ecre· 
ation, agl"icultm'e, fores try, soil conservation, water supply conserva· 
tion, or other purposes. For these purposes it may divide the village 
into districts or zones of such numbers , shape and area as may be 
deemed best suited to carry out the purposes of this subdivis ion. All 
such regulations shall be uniform for each class and kind of buildings 
and for the use of 1and throughout each district, but the regulations in 
one district may differ from those in other districts." 

The power conferred by subd. 28 is different from that conferred by 
subd. 29. One is the power "to regulate the construction of bui1dings," 
whereas the other is the power to zone and thereby to regulate the specific 
matters specified in subd. 29. The two powers are separate and distinct. 
Your question seems to involve elements of a building ordinance and ele­
ments of a zoning ordinance. The exercise of each of the separate powers 
involved should be by separate ordinance. 

The board of supel'visor~ of a town having the qualifications specified 
in M. S. 368.01 has the power by Ol'dinance to regulate the construction of 
buildings within the town, See M, S. 368.01; 412.221, subd. 28. 
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The board of supervisors of a town having the qualifications s pecified 
in M. S. 368.01 has also the power by ordinance to zone and thereby to regu­
late the matters s pecified in 412.221, subd. 29. 

See opinions of the Attorney General dated January 31, ] 946, No. ] 56 
in the 1946 Report; opinions dated July 10, 1950, and July 11, 1950, file 441-H. 

Ques tion 

IIIf such a town may enact a building code as above, may the Board 
of Supervisor s hire a build ing ins pector u nder slich cond itions of em­
ployment and for such compensation as shall be deemed }'casonable by 
the Board of Supervisors ?" 

Opinion 

Implicit in the authori ty conferred upon the board of supervisor s by 
ordinance to r egulate the construction of buildings is the authority to pro­
vide for t he ad ministra tion and enforcement of the ordinance , If t he board 
of supervisor s in the ci rcumstances stated is of the view that it is neces­
sary 01' expcdient to em ploy a building in spector f or t he purposes stated, it 
may do so and provide for compensation of such employee out of the gen­
eral funds of the town if funds for that purpose are available, See 1\1, S, 
366.01. 

Ques tion 

"Pursuant to. a build ing code and as a part thereof, may such a 
town provide for the licens ing of contl'actol's, builder s and sub-contrac­
tors for regulatory purposes only and not for revenue? " 

Opinion 

In McQuillin, Municipa l Corporations (3d Ed ,), Vol. 9, Section 26.200, 
we find this s tatement of the genera l rule: 

"Permits to er ect new buildings 01' to make material a ltera t ions or 
additions on exis t ing buildings usually al'e l'equired under municipal 
building codes 01' ordina nces. The purpose of the requiremen t is to 
obtain compliance with these codes and ordinances, and a lso, in many 
instances, with zoning and fire di strict ordinances. Requ iring a permit 
for t he erection, alteration and repair of all kinds of buildings is not 
only reasonable but useful , and, indeed, t he }'equirement may well be 
r egarded as essential to the welfare a nd prosperity of the community. 
• • • 

"Ordinances r elative to building permi ts must be r easonable and 
uniform in operation, avoid discrimination, and not ves t arbitrary power 
in offices, departments or officia ls administering t hem. They mus t be so 
drawn as to treat all appl icants a like." 

The f oregoing l'u le, however, deals with so-called building permits re· 
qui red under a building code 01' ordinance and does not deal with the question 
of including within a building code pl'ovisions for the licensing of builders, 
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contractors, and subcontructors . The author ity conferred by Section 412.221, 
subel. 28, is to regulate the cons truction of buildings and not for the Hcens­
ing of persons who may be engaged in that construct ion. Whet hel' the 
town involved would have the au thority by ordinance to provide for the 
licensing of builders , contractors, and subcontractors within the township 
under the general welfare clause contained in Section 412.221, subd. 32, and 
embraced within the operative effect of Section 368.01, is a question neithe r 
presented by your inquiry nor cons idered herein. 

Genera lly, on t he question submitted by you, your attention is also in­
vited to Village of Golden Valley v. Minneapolis, Northfield and Southern 
Railway, 170 Minn. 356,2 12 N. W. 585. 

LOWELL J . GRADY, 
Assistant Attorney General. 

Township of Minnetonka Attorney. 
June 3, 1952. 441-H 

Bdito1"la I N()te: S l"ction 3G6.0 1 nmcnued b)' L. 1!153, C. 459, S . 1; Scc::lion 3&8.01 amended by 
l.. 19S3. C. 4G2. S. I. 

ORGANIZATION 

184 
rncorporation-Validity-Counties-May not spend funds to investigate or 

pass upon Lhe validity of the incor))orntion of n vi1lage under M. S. 
412.011 et seq. 

Facts 

"A petition has been presented to the county board, Cuss County. 
asking the bonnl to investigate the incol'porntion of the Village of 
Chickamaw Bench. This village was incorporated November, 1950. 

"The pet itioners claim that there wus not the required number of 
legal res idents of the t Cl'l'itory PI'OI}Osed to be incorporated, in as much 
as the census included a number of non-residents ." 

Question 

Does the county board have authority to conduct an investigution to 
determ ine the vlliidity or t he incorporation of this vil1age? 

Opinion 

The question is answered in the negative. It is not a part of the func­
tions of the county board, and county fund s may not be expended for such 
purpose. See enclosed copy of Attorney General's opinion dated May 15, 
1950, F ile 484e-1. 

Cass County Attorney. 
April 6, 1961. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

484-E-l 
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185 
ncor))ornt ion :md Poundnries - Annexation - Detach mcnt- Petition-Pcti­

tion by owners of affected la nd, includ ing sta te-owned land. is a condi. 
tion pre requis ite to exercise by village councils of authority conferred 
by that statute-M. S. 412.061. 

Facts 

"The Vi11ages of Lauderdale and Roseville in Ram sey County arc 
contiguous . The owners of certain property ly ing north of Laude l'dale 
in Rosevill e have indicated that they desir e to have thei r property de­
tached from Roseville and made a part of Lauderdale. The ure~\ in­
volved is one block wide a long the north Lauderda le boundary, a nd 
comprises a tota l of about 6 blocks. 

"The owner s desiring t he adjustment of boundary have circulated 
petition pursuant to the provisions of Sec. 412.061, M. S . A . It now 
appear s t hat the owner s of severa l lots in t he a rea do not wish to join 
in the petition . • • • 

IIIt appears t hat some of the land in the area affected is owned by 
the State of Minnesota. I t al so appears that t he owners of several lots 
may not be willing to join in the petit ion, a lthough a large majority 
des ire the change of boundary." 

Statement 

Althoug h your inquiry does not expres sly so state. it appear s from t he 
tenor thereof that a ll of the area involved is platted pr operty. F or the pur­
poses of thi s opinion, we assume that to be the fact. 

Ques tion 1 

"Does Section 412.061, M. S. A. r equire the petition pr ovided for 
in said section as a condition precedent to detachment of territor y by 
one village and the annexation by the other?" 

Opinion 

This question is answ er ed in the affirmative. 

M. S . 412.061 r elates to the adjustment of boundaries by two abutting 
villages. So far as her e material , it provides: 

UTerritory in one village abutting on another may be detached 
from the first and annexed to the second in t he f ollowing manner . The 
owner or owners of t he affected land may pe tition the council s of both 
villages for such ch ange. If the council of the village in which the land 
is located finds that the change will be for the benefit of the village 
and the land affected , it may by OTdinan~e decla re such la·nd detached 
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from the vilIugc and the detachment sha ll I!ccome effective at the date 
s pecified in t he ordinance but not before the council of the other v il­
hlge has udopted an ordinance annexing the land to it." 

T he power conferred by t he stntute upon the villnge councils may not be 
eXf.: l'cj:.:ed except. upon the compliance with t he conditions specified in the 
~tatut(> . One of those conditions is t hat the I<owncr or owners of the affected 
land * • • petition the councils of both villages for such change." 

Question 2 

" 11' ques tion ' J ' is answered in t he nffirmntive, doe~ the said stutute 
I'c~wi re that 100 pc.l' cent of the owners of the land being detached and 
anne xed join ill said petition?" 

Opinion 

This ques tion is likewise answered in the affirmative. 

T he statute provides for t he petition by the "owner or owners of t he 
nffected land." There is nothing in the language of the statute that sug­
ges ts a Jcgislntive in tention that a petition subscr ibed by less than all of 
the owners of a ll of the nffectcd land is sufficient for the purposes of this 
statut e. 

Ques tion 3 

"Are · •• [state] owned lands * •• to be included for purposes 
of de term ining which owners of lands affected shall join in the pet it ion 
under Sec. 412.061, M. S. A.?" 

Opinion 

Yes. See answer to question 2. State-owned lands , if affected by the 
pel ition, are not excepted f rom the operation of/ the statute here considered. 

LOWELL J . GRADY, 
Assistant Attorney General. 

Attorney for Village of Lauderdale. 
April 10, 1952. 

Editorial Note: Section 412.061 nmended by L . 19S3. C. 735, S. J. 

186 

484-E-2 

Incorporation and Boundaries-Annexation-Detachment-Taxation-Abut­
ting villages-Land detached from one village and annexed to another 
is not subject to taxation for payment of indebtedness of annexing ,'il­
lage existing prior to annexation. M. S. 412.061 only statute applicable 
to such detachment and annexation. 
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F acts 

"Villages A and B abut on each other . Unde), the provis ions of 
Minnesota Statu tes , Section 412.061, a por tion of the terri tory in ViI · 
lage A is detached from Village A and annexed to Vi llage B. A t the 
time of the change both villages have pre-existing bonded debts." 

Question 

"Would th is territory al so be subject to taxation for the pre-exist­
ing bonded indebtedness of Village B to which it has been attached '! " 

Opinion 

M. S. 412.061 I'elates to the udjustmcnt of boundaries by two abutting 
villages . It provides for the detachment of property from the firs t villngl' 
and its annexation to the second village upon the conditions therein pre­
scribed. So far as here material th(: statute provides : 

" ••• The land affected shall be subject to taxation for the pay­
ment of interest and Ill'incipal on all pre-existing bonded indebtedness 
of the village from which it was detached to the same extent as if it 
were still a part of that village." 

The crea tion of municipa l corporations, change in t he ir boundaries by 
annexation or severance of territory, and the conditions upon which ~ uch 

creation 01' change may be made involve questions purely of legis la ti ve 
policy. See Sta te ex r eI. Smith \'. Village of Gilbert , 127 Minn. 452, 14D 
N. W. 951. The legislature has the power, if not in vio lnt ion of any cons ti ­
tutional right, to change the boundar ies of a municipality without appor ­
tioning its indebtedness. See State ex reI. Board of Coun ty Comm iss ioners 
v. Demann, 83 Minn. 331, 86 N. \V. 352. 

The statute here cons idered makes express prov Is ion that t he land de · 
tached from the first village and annexed to the second village s hall be 
subject to taxation "for the payment of intcrcst and principal on all pre­
existing bonded indebtedness of the village f rom which it was de tached"; 
but it does not contain a provision t hat the land so detached from the first 
village and annexed to t he second village shall be subject to taxation fo1' 
the payment of the indebtedness of the annexing village existing prior to 
the time of the annexation. I n these ci r cumstances, I mn of the view tha t 
consideration of the statute compels a negative answer to your question. 

Thc situation here considcred is to be distinguished from that involved 
in Attorney General's opinion dated F ebruary 24, 1948 (484e-1) . Section 
412.061 was not there involved, nor was any other controlling s tutu te. 

Question 

UIs there any other Minnesota law undel' which such a chnng-c 01 
territory could be effected?" 
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Opinion 

M. S. 1945, Section 413.11, to which your letter refers , was expressly 
repenled by L. 1949, C. 119, Sect ion 110, now coded as 412.911. 1 know of 
no st atut e, othcr t han M. S. 412.061, a pplica blc to the s ituation prcsented 
by your f acts. 

Itasca County Attorney. 
April 16. 1952. 

LOWELL J. GRADY. 
Assistant Attorney General. 

484-E-l 
Edito r in l Note: Section 412.061 amended by L . 1953. C. 735, S 1. 

PROPERTY 

187 

Cemetery-Burial ,'a ult-Village has authority to accept by g rant a girt of 
real or personal property for a public cemetery-~L S. A. Section 501.11 
(7)-May accept transfer by a public cemetery association of a ceme. 
tery under Section 306.025, and may own and maintain a municipal ceme· 
tery as provided in Section 412.221 , Subd. 9 (CAPP); not authorized to 
accep t as a gift a building used exclusively as a burial vault building and 
to assume an unpaid obligation of about $600 agains t such building. 

Facts 

"An unincorporated association operates a burial vaul t building 
here in the Village of Fosston. This building was built from funds 
raised by this a ssociation th rough popular subscription. The land on 
which the building is located is in the name of onc of the members of 
this a ssociation. About $600.00 indebtedness on this building is owed to 
a local Finance Company." 

Question 

"Could t he Village Council of F osston under Minnesota Statutes, 
Section 412.221, subd. 9, payoff this indebtdncss and assume the own· 
ership and management of th is burial vault building a nd ground 1" 

Opinion 

A village, pursuant to M. S. A. Section 501.11, Subd. (7), is authorized 
to accept a gift of real or personal property for a public cemetery. Under 
Sect ion 306.025, a village is authorized to acccpt a transfer of a cemetery 
ly ing wholly or partly within the village from a public cemetery associa· 
tion. 
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Under Section 412.221, Subd. 9 (CAPP). a village is empowered to 
acquire and maintain a municipal cemetery. 

We arc not aware of any statutory provis ion authorizing the village 
in the instant case to assume an obligation of about $600 now exis ti ng 
against the vault building proposed to be donated to the viJ1age. 

In view of this conclusion, it is not necessary for us to pass upon the 
question of whether a vault building constitutes a cemetery within the pur­
view of either Section 501.11, Subd. (7) , or Section 306.025, supra. 

Fosston Village Attorney. 
November 13, 1952. 

188 

VICTOR J. MICHAELSON, 
Special Assistant Attorney Genera1. 

870-J 

Real esta te - Purchase - Contract for deed - City may not purchase rea l 
estate on contract for deed, deferred payments to be made in ins ta l1-
ments but in a Ji matters of public indebtedness must s trictly comply 
with M. S. A. Cha pter 475- M. S. A. 475.52, subel. 1; 475.753 (L. 1951, 
C. 422, Section 9) . 

Facts 

"A city of the third class governed by a Home Rule Charte.r has 
entered into a contract for deed to purchase land. The purchase price 
is stated in the contract to be $3,250 .00. This amount is payable in 
seven annual insta llments . The City Council has authority, under its 
charter , to purchase land without a vote of the people when t he amount 
involved is less than $5,000.00." 

Question 

" If it is your opinion that the requirements of M. S. A. Chapter 475 
must be met , will you kindly inform me of the procedure that should 
be fo llowed by th is municipality to purchase land under contract for 
deed ?" 

Opinion 

Public indebtedness in some charter cities is regulated by the charter. 
A city not governed by a home ru le charter is, in respect to public indebted­
ness, governed by M. S. A. 475.52, subd. 1. All municipal ities are subject to 
the provis ions of M. S. A. Chapter 475 in the issuance of obliga tions and 
may incur indebtedness to the extent, but not in excess, of the debt limit in 
that chapter notwithstanding any home ruJe charter provis ions or chartel' 
law adopted before Apri l 1, 1951. M. S. A. 475.753 (L. 1951, C. 422, Sec tion 
9). 
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T he opin ion of the Attorney Genernl, File 59A-40, October 3, 1938, 
:;LatNI thut a mll nicipal ij y is not au thorized to enter into a contract for the 
pu rchase of real es ta te on such a so-called installment plan a s was de­
scr ibed in the lettc!". The same fi le discloses an opinion dated December 8, 
J9;:2, wherein it is s tated t hat a municipnlity has no right to purchase real 
c:-.tu le on the instnllmcnt plan. 1£ this could be done, then the city by subter­
ruge could cvmle the s t.atules relating to public indebtedness. 

There ('a n be no doubt that the municipality contemplating the pur­
t' h,I S l' or ,·cal e:-t taic on a contract for deed, whereby payments 1ue deferred 
and lhe pUl'chase price is paid in installments , is creating an obligation for 
Lhe public to discharge from taxes to be levied in the future. Such obliga­
l ions cannot he created except upon strict compliance with the requirements 
o[ Chapter 475. 

Public Exa miner. 
J\ priJ 25, 1952. 
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CHARLES E. HOUSTON, 
Assistant Attorney General. 

59-A-40 

I ~('a l l's tah.--I'urchase- Ol}tion to buy- Town without aut.hority to purchase 
un oplion to buy real es tate-l\f. S. 1949,366.10 (11). 

Facts 

"The Tow n will have available ncxt October for the purchase of land 
[01" parks the S lim of $5500.00 which has been levied by town meetings 
fo,' that use. It is now desired to purchase a ten acre tract for a park, 
the purchase priee of which is $9000.00. In this situation, it has been 
suggested that five acres of this tract be now purchased for $4500.00 
and that the Town take a one year option for the purchase of the other 
five acre tract for which option they expect they would have to pay 
$500.00. 1f the next town meeting levies the necessary amount for such 
pm·chase then the option could be exercised and the land acquired. If, 
however, suffi cient funds are not so levied the option would expire and 
not hing would be t·eceived by the Town for the $500.00 paid therefor." 
You make the follow ing observations: 

"It is my view that the Town Board would not be authorized to pur­
chase such an option. It would not be using the fund s in question for 
the purchase of land for parks, merely a purchase of the right so to do 
in the future . In the next place, if fund s did not become available to 
exercise t he option and complete the purchase, then the $500.00 paid 
would be los t Hnd it could not be said that this amount had been used 
for lhe purchase of such lands. Then, too, the purchase of an option 
would not be a purchase of land such as would be the buying of land 
under a contract for deed. 
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"It is also argued that the Town Board could use funds out of its 
general fund to buy such an option if in the judgment of the Board 
money could be spared from that fund, also that if the option were pur· 
chased out of park funds and then not exercised, that fu nds could be 
transferred from the general f und to l'cplacc the amount so used. The 
Town Board has no authority to buy land unless a town meeting author­
izes this to be done. It would seem that such a use of fund s f ,'om the 
general fund would be an evasion of that r ule." 

Opinion 

An option is a right to accept 01' r eject an offer of sale within a s pecified 
or reasonable time. It does not give the holder an interest in the land, or 
obligate him to purchase it. It gives him rights in personam which he may 
sell or assign. It is an offer to sell, coupled wi th an agreement to hold the 
offer open for acceptance for the time specified. A mere unaccepted offe r 
g ives neither a right nor an estate which a purchaser is bound to notice. 
The usual option does not give a legal 01' equitable title. It gives a legal 
right, the exercise of which may result in the transfer of title. Dunnell's 
Minn. Dig., Section 10016. 

The town meeting authorized the purchase of real estate. It did no t 
authorize the purchase of an option, nor did it have that powel'. M. S. 1949, 
365.10 (11). 

I agree with your conclusion that the town is without au thority to 
purchase an option to buy real estate. 

CHARLES E. HOUSTON, 
Assistant Attorney Genera l. 

Attorney for Town of Bloomington. 
April 25, 1952. 
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434-A-6 

Real estate--Purchase--Warehouse for s torage of propert y owned by town­
Building must be authorized by town meeting and money voted by town 
meeting-Tax levy by town board to provide money-Special town meet­
ing may be held for purpose-M. S. A. 1949,365.10 (9),365.14; 212.03; 
212.04; 212.05-212.15. 

Facts 

The Town of Great Scott has a town hall located on real estate which 
it owns in the Village of Kinney within the boundaries of the town. The 
town board believes it advisable to build a warehouse on this property. The 
purpose of building a warehouse is to provide a place in which to store tele­
phone materials, snow-plows and various other equipment owned and used 
by the town. 
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Question 

\Vould an election of the voters of the township be necessary to a uthor­
ize the building of such a warehouse ? 

Opinion 

The electors of the town have the power at the annual meeting of the 
town HTo authorize the town board to purchase or build· •• and to deter­
mine by ballot, the amount of money to be raised for that purpose;", M. S. 
1949, 365.10 (9). 

Section 365.14 reads: 

"When any town s hall have authorized the purchase or building of 
a lown hall or other building for its use and determined the amount of 
money La be raised fOl' that purpose the town board may levy a tax for 
the amount so authorized and make all necessary contracts for pUl'chas­
ing or building the same and shall have the control and management 
thereof." 

It is the town meeting and not the town board that gives the authority 
and determ ines the amount of money to be raised. Aiter these determina­
tions have been made, then the town board levies the tax for the money 
au thorized by the voters to build a warehouse. 

Since the regular town meeting is in March and it may be that the 
people of the town cons ider it advisable to authorize the building before that 
time, a special town meeting may be called under authority of M. S. 1949. 
212.03. This special town meeting is called whenever the supervisors, town 
clerk and justices of the peace or any two of them, toge ther with 12 other 
freeholders of the town, file in the office of the town clerk a written state­
ment setting forth the reason and necessity for such meeting and the par­
ticular business to be transacted thereat and that the interests of the town 
require that such meeting be held. Notice of such meeting is given as 
authorized and required by Section 212.04 and the meeting is organized and 
held as provided in Sections 212.05-212.16. 

The rest of the steps to be taken are 

(1) Calling of the meeting; 

(2) The hold ing of the special town meeting at which the town meeting 
will (1) authorize the bui lding of the warehouse and (2) determine 
the amount of money to be raised for that purpose; 

(3) The town board will levy the tax under authority of Section 366.1.4 
to build a building; 

(4) The town board will make the necessary contracts for the building 
of the building. 
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It is necessary in order that the respective officers be properly author­
ized to do the th ings required that the statutory steps be carefully observed. 
Accordingly, it is advisable that the town board employ an attorney to assist 
in conducting these proceedings. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

Attorney, Town of Great Scott. 
August 18, 1962. 434-A-6 

191 
Real estate--Reversion-Breach of condition subsequent-Failure of town 

to use property as town ha ll may result in revers ion- M. S. 1949, Section 
600.20, Subd. 2 ; 541.023, and 412.081, Subd. 3, considered-Permitting 
village I)artial use of town ha ll held no violation of condition subsequent. 

Facts 

" In February, 1951, the Village of Arden Hills was incorporated 
out of the territory of the Township of Mounds View. The area covered 
by said Village of Arden Hills includes the land upon which the present 
Town Hall of the Township of Mounds View is situated. 

"This property, which consists of .46 of an acre on State Highway 
96, was deeded to t he Town of Mounds View on October 2, 1883, by a 
deed of conveyance expressly providing that the conveyance was made 
on the condition that t he property is to be used by second party a s a 
town hall and 'that said property shall never be used for any other 
purpose and that as soon as said party of the second part shall fail to 
use said property for said purpose and attempts to use it for any other 
purpose, then said property shall immediately revert to said first party'." 

Question 

May the Town of Mounds View permit the village to use the town hall 
for village purposes without prejudicing the property rights of the town in 
the property? 

Opinion 

It is my opinion that, if the town continues to own and to use the real 
property involved as its town hall, its permitting the partial use of the 
premises by the village as a village hall for the conduct of the governmental 
purposes of the viI1age would not be so inconsistent with the terms of the 
condition subsequent in question as to constitute a breach thereof and work 
a forfeiture of the estate granted. 

Question 

Are the provisions of M. S. 1949, Section 500.20, Subd. 2, "effective to 
release the restrictive covenants" contained in the deed of conveyance? 
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Opinion 

Whatever may be the meaning of the above cited Section 500.20, Subd. 2, 
it would appear inadvisable to rely thereon for a relea se of any condition in 
the deed under consideration. I t is my understanding that as yet no cause 
of action has arisen through a breach of the condition s ubsequent here in­
volved. The constitutionality of legislation depriving a grantor of a right 
to have t he property deeded by him on condition revert to him on the viola­
tion of such condition, without g iving him an opportunity within a reason­
able time after breach to bring an action to establish his right, would, I 
believe, be doubtful. To proceed to dispose of the town hall property on the 
theory t hat M. S. 1949, Section 500.20, Subd. 2, or Section 541.023 or Section 
412.081, Subd. 3, in so far a s they, or either of them, would eliminate the 
condition subsequent, is constitutional, without a decision of a court of last 
resort to that effect, might, in my opinion, result in the reversion of the 
property now owned and held by the Town of Mounds View. 

In view of the position hereinabove taken, the other questions which 
you have submitted require, I believe, no further answer than the statement 
that, by the sale of the property by the town to the vil1age, it should be 
a ssumed that the title to the premises will r evert as in the deed provided 
and that the safest course to pursue is to continue in that a ssumption until 
it has been judicially determined that the breach of the condition subsequent 
here discussed will not result in forfeiture of the property subject thereto. 
Of course, if forfeiture results, neither the town nor the village will have 
any ownership in the property. 

J. A. A. BURNQUIST, 

Township of Mounds View Attorney. 
April 4, 1951. 

192 

Attorney General. 

434-C-8 

Real estate - Sale - Library s ite - Under M. S. 412.211 village council. by 
majority vote, may sell real property held by the village in fee absolute 
if the interests of the village require s uch sale; vote of electors not 
requi red; broader authority than former ly conferred by M. S. 1945, Sec­
tion 412.075. 

Facts 

liThe Village of Hibbing is the owner of the [building containing 
the] public library located in North Hibbing in fee simple, subject to 
mineral reservations of record. 

liThe Library Board of the Village of Hibbing has obtained property 
in South Hibbing for the purpose of erecting a new library [building] 
thereon and has also let out contracts for preliminary plans and speci-
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ficnt ions. At the present time the Library Board does not have sufficient 
funds in order to build the library for which plans they have contracted. 

In order to obta in additional revenue the Library Board has requested 
that the Village Council sell the real property upon w hich the library 

in North Hibbing is s ituated to local mining interests. Under the pro­
posed sale agreement the Village of Hibbing will be able to use the old 
library until such time as a new library is completed and put into oper­
ation. The Village of Hibbing only intends to sell the real estate upon 
which the old li brary building is s ituated." 

Ques tion 

HMay the Village Council of t he Village of Hibbing sell the real 
property on which the public library is s ituated in order to raise addi­
tional revenue for the purpose of building a new library by a majority 
vote of the Village Council or is it necessary that such sale of real prop­
erty owned by the Village of Hibbing be referred to the voters for their 
determination a s to whether or not it should be sold 1" 

Opinion 

We a ssume that the title of the real property involved is vested in the 
village in fee absolute, without limitation or res triction of any kind as to its 
alienation. 

M. S. Section 412.211 prescribes the general powers of all villages in 
this state. Among other things, it provides that the village-

u ••• may acquire • •• such real and personal property as the pur­
poses of the vi llage may require, by purchase, gift, devise, condemna­
tion, lease or otherwise, and may hold, manage, control, seIl, convey, 
lease, or otherwise dispose of such property as its interests require." 

You will note that the exercise of the authority conferred by t his statute 
upon the village to sell and convey its property is conditioned only uas its 
interests l'equil'e." Prior to the enactment of the village code, L. 1949, C. 119, 
cmbodying what is now M. S. 4]2,211, the exercise of the authority conferred 
by statute upon a village to sell, leasc, and convey its property was subject 
to the condition that the property was no longer needed for corporate use. 
See 1\1. S. 1945, Section 4] 2.075. Under the statute prior to the enact­
ment of the village code in 1949, if the village real property was no longer 
needed for corporate use, the village council had the authority to sell the 
real property without a vote of t he electors. See Penner v. Ulvestad, 110 
Minn. 59, 124 N. ' V. 371 . See opinions of the Attorney General dated July 
22, 1946, a nd J uly 25, 1046, fil e 469a·15. The authority conferred by 412.211 
is broader than that which was conferred by M. S. 1945, Section 412.076. 
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If your vil1age council, in the exercise of its f a ir and impartial judg­
ment, determ ines tha t the interests of the viI1age require that the real prop­
erty here involved be sold, the vi11age counciJ, by a majority vote thereof, 
may sell and dispose of the land involved without a vote of the electors. 

Hibbing Vil1age At torney. 
F ebruary 28, 1952. 

193 

LOWELL J . GRADY. 
Assis tant Attorne~ General. 

469-A-15 

Real est.ate-Sale-Sanatorium-Tuberculos is sanatorium owned by two or 
more counties may be sold or leased under M. S. 1949, Section 376.54. 
proceeds therefrom to be divided proportionately between counties and 
state according to contributions made-No provis ion authorizing use of 
rentals for repairs or maintenance - County board of county wherein 
sanatorium is sHunted empowered upon discontinuance to sell or lease. 
Opinion, December 19, 1950, followed . 

Facts 

"For some years past Aitkin and Crow Wing counties have owned 
and operated a tuberculosis sanatorium a t or near Deerwood, Minnesota, 
under the s tat utory provision for such a joint sanatorium. 

"Due to the ra pid progress in the treat ment of tuberculosis it has 
become apparent tha t the sanatorium is no longer needed, and the County 
Boards of the two counties have voted to discontinue the sanatorium, 
and the sanatorium board of the sanatorium in question has also taken 
such action. 

"The remaining patients in t he sanatorium have been transferred 
to other sanatoriums, to-wit : The sana torium at Nopeming and the 
S tate Sanatorium at Walker, Minnesota. The two County Boards have 
had several sessions together with reference to determining wha t should 
be done with the property owned by the two counties under their joint 
a r rangement. 

liThe Division of Social Welfa,re of the State is desirous of having 
the sana torium rented to some r es t home organization. In the mean­
time, work is needed upon the buildings belonging to t he ol'gan ization 
a nd maintenance work is requi red, such as ca retakers, etc. There are 
sanatorium f unds in both count ies." 

Ques tions 

" 1. Can the two counties continue to expend these tuberculosis 
sana torium fund s for t he upkeep and maintenance of t he joint property 
and if so, what organization has the control of the expenditure thereof? 
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1(2. Can the respective counties use the funds available for the 
sanatorium in the respective counties for the care of their respective 
tuberculos is patients that arc now being taken care of elsewhere? 

"3. If such sanatorium funds cannot be so used, what funds should 
be used to take care of these patients that are now being cared for else­
where? 

"4. If there are surplus fund s in the sanatorium fund , can those 
funds be transferred from the sanatorium f und to the welfare fund 
and/ or some other fund?" 

Opinion 

So far a s pertinent, M. S. 1949, Section 376.54, provides: 

"If the director of social welfare approves such discontinuance of 
operation, the county board of the county wherein such sanatorium is 
s ituated may sell the rea l and personal property pertaining to such insti­
tution or lease the same by good and valid instrument executed by the 
chairman of the board and the county auditor. The proceeds from such 
sale or lease shall be divided proportionately between the county or 
counties and the state, according to their respective contr ibutions. The 
port ion so received by a county shall be set a side as a fund to be used 
unde r the direction of the coun ty board of t he county receiving the same 
to a ss is t in the treatment and care of tubercular patients from such 
count.y. The state's portion of such proceeds shall be depos ited with the 
s tate trea surer and credited t.o the general revenue fund of the state." 

Undet· thi s statute when the director of social welfare has approved discon­
tinuance of the operation of the sanatorium the county board wherein the 
sanatori um is situa ted may sell or lea se the real and personal property per­
taining to the sanatorium. The lease shall be executed by t he chairman of 
the board and t he county auditor of such county. The proceeds derived 
therefrom shall be dis tributed to the counties and the sta te according to 
their respective con tributions. 

The statute does not authorize the use of the proceeds for either main­
tenance or upkeep. Without such statutory authority, we believe that the 
proceeds may not be used for such purposes, and that such proceeds should 
be dis tributed according to the statutory provis ions. 

Provis ion could be made in the lease so a s to i'mpose upon the lessee the 
duty to make repairs and to maintain the lea sed premises a ccording to the 
provis ions of t he lea se. The county board, which has authority under the 
statu te to sell and lease the property, should collect the income according 
to the provisions of the lease and make distribu tion in accordance with the 
statute . 

Question 2 is answered in the affirmative. 

Ques tion 3 is disposed of by our answcr to the second question. 

The fourth question was considered in an opinion to you dated December 
19,1950, file 656-A-7 , to which we add that the income accruing to the coun-
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ties under Section 376.54, supra, "shall be set aside as a fund to he used under 
the direction of the county board of the county l'eceiving the same to assist 
in the treatment and care of tubercular patients from such county." 

Aitkin County Attorney. 
April 6, 1951. 

PUBLIC HEALTH 

194 

VICTOR J. MICHAELSON, 
Special Assistant Altorney General. 

666-A-6 

Ambulance service-If population is under 50,000, county may contract for 
ambulance for accident cases-M. S . 1949, Section 375.191. 

Facts 

"When motor vehicle accidents occur on the highways in the county 
and people are injured, either the Sheriff or the Highway Patrolman 
call a private ambulance service in Stillwater for an ambulance. The 
company rendering the ambulance service has billed our Sheriff for these 
ambulance calls, who in lurn hus submitted them to the County Board 
for payment." 

Questions 

"Are such charges for ambulance calls for such individuals valid 
c1aims against the county when s uch services have been requested by 
the Sheriff or a State Highway Patrolman? 

"If such charges cannot be legally paid by the county, may the 
welfare board pay for s uch charges when it is determined that the indi­
viduals receiving the ambulance service arc transients without funds or 
means to pay for the same? " 

Opinion 

You are referred to M. S. 1949, Section 375.191, which provides: 

HSubdivision 1. The board of county commissioners of any county 
in this state, now or hereafter having a population of not more than 
50,000 inhabitants, shall have authori ty to contract with the owner, 
owners, or operators of a licensed ambulance, upon such terms and 
conditions as may be agreed upon between them, for the use of ambu­
lance service in case of accidents occurring within the confines of said 
county. 

"Subel. 2. The board of county commissioners of any county to 
which th is act applies is authorized to make all needful appropriations 
to carry out its provis ions." 
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Ii the county commiss ioners desire to enter in to a contract under the 
authority granted by said Section 375.191 1 t hen the county may reimburse 
the owner of the l icensed ambulance in accordance wi th the terms and con­
ditions of the contract to which the county commissioners agree. 

Washington County Attorney. 
October 5, 1951. 

PUBLIC RECORDS 

195 

DONALD C. ROGERS, 
Assistant Attorney General. 

225-A 

Evidence - Microfilm s of records . When admiss ible in evidence - M. S . A. 
600.135 - When may original records safely be destroyed? 

F acts and Question 

The Board of Education of Minneapolis desires to microfilm records a nd 
inquires whether i t may do so and t hereupon safely destroy originals. 

You have advised the board that its authority is doubtful, in view of 
M. S. A. 15.07, 120.11 , Subd. 5, and 000.135, L. 1951, C. 125. In consideration 
of the last cited section, you raise the question whether the preservation of 
t he originals is r equired by law, and you consider it unsafe in view thereof 
to destroy the originals. 

You haVf~ called attention to the practice in some public offices which 
microfilm records and destroy the originals, a s it has been reported to yon. 

Opinion 

M. S. A. 600.135, L. 1951. C. 125, es tablis hes a r ule of evidence. If an 
agelicy of government in the regular course of its business keeps r ecords, 
as a school district docs, and if in the reg ular course of its business it re­
produces snch records by microfilm , which accurately show the contents 
of the original, then the original r ecords may, by authority of this act, be 
destroyed in the regular course of business, unless held in a custodial or 
fiduciary capaci ty or the preservation of the r ecord is r equired by law. Before 
s uch microfilm can be used a s evidence, a s ufficient foundat ion must be laid 
for its use. Any lawyer who has t ried cases knows the difficulties which may 
arise in the laying of a foundation for evidence. 

The ques tion whether such evidence is a satisfactory s ubstitute for an 
original record is a question upon which the attorney for the district should 
pass. Whether he is satis fied with a substitu te for a genuine document, he 
and not J should say. On the proof of a fa ct I should prefer the genuine 
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original document, rather than a photograph. Suppose two or more colors of 
ink nre involved in the print or wri t ing . Will the colors show in the photo­
graph? More questions tlmn mere admissibili ty of evidence are involved. 
The persuasion of which the instrument is capable should \,e cons idered. 

School records are subject to inspection by the voters and certified 
t rnnscripts thel'cof are evidence. M. S. A. 125.32. 

School records should conform to the uniform sys tem prepared by the 
State Board of Education. M. S. 120.11 , Subd. 6. 

It is the duty of t he custodian of school records to make inspection 
thereof available to an officer 01' depa l·tment of government having the du ty 
of inspection. M. S. A. 15.07. 

\Vhi le under authority of Section 600.135, the board appears to have the 
power to des troy the records, no one can answer the question whether it may 
safely do so. Proof of Iacts is a difficult, tech nical a nd at t imes almost impos­
s ible accomplishmcnt. I t is in t he difficul t s ituation that the advocate reaches 
for the best evidence. When it has been destroyed, it is not available. 

On the question whether a document is genuine, nothing can take the 
place of the ol·iginal. Indentations on paper produced by writing are not 
shown in a photograph. Indentations of a seal are no t shown. True, t he 
copy may be received in evidence, but whether the original may safely be 
destroyed, no one can say. 

ln view of the foregoing it is for the board of education to determine, 
in the exercise of its discretion, which original records it deems it safe to 
des ll·oy. 

Minneapolis City Attorney. 
June 2, 1952. 

P UBL IC SAFETY 

196 

CHARLES E. HOUSTON, 
Assistant Attorney Genera l. 

851 

Fire and police-Station bui ld ing-Vi11age council not author ized to provide 
living quarters therein for chief of police and members of his fa mily. 

Facts 

"At the recent election the citizens voted a bond issue for the pur­
pose of erecting a fire sta tion and a police station. Plans are in progress 
and the question has arisen as to whether it is permissible for the vi11age 
to provide liv ing quarters for the Chief of Police to reside in the new 
fire and police station. Newport has a voluntary fire department and, 
therefore, no on e who can be called twenty-four h'O'Urs a day. Ii living 
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quarters were provided fa," the Chief of Police and his wife in the new 

building, either the Chief of Police or hi s wife would be available twenty­

four hours a day fo r telephone ca lls fa," either firc or police calls ." 

Question 

May the council of the village of Newport incorporate in the plans for 

said proposed new building living quarters fo), the chief of police and his 

wife for the purposes above s ta tcd? 

Opinion 

U nder M. S. A. Section 412.11] the village council is uut.hol'i zcci to c reate 

s uch departments and advisory boards and to appoint such officer s and 

employees for the village as i t mn~' deem neCCSSRI"y for the pl"ope," manage­

ment and operation of village utrail's . This statute al so empowers the cou n­

cil to presc ri be the d uties and to fix the compensation of a ll officers, both 

appointive and electivc, and empioyees when not. otherwise p l'escribed by 

law. Thc author ity of the council to appoint a chie f of police and to prescribe 

his duties and fix his compensa tio n emanates from th is statute. No spec ific 
authori ty is thereby granted to the council to provide Jiving quarters for the 

chief of police and his family either in a separate build ing or in the fire and 

police station building. We are not advised of any other law which g rants 

such specific authority to the council. 

The gene ral village powers are stated in Section 412.211 , and specific 
powers with respect to the construction and acqu is ition of bui1dings arc set 
forth in Section 412.221, Subd. 3. No specific g rant of power is g iven to the 
council in either of these s tatutes , nor in any other statute of which we are 
advised, to provide living quarters for the chief of police for the purposes 
above stated. Tn our opinion the council is not possessed of any such author­
ity, nor is s llch power and authority incidental to e ithe r the general or specific 
powers granted to the council by virtue of the above statutes. No doubt it 
would be desirable a s well a s beneficial to provide living quarters for the 
chief of police and his fam ily. 'Ve think that the authority to do so should 
come from the legislature by an appropriate amendment to the present law. 
In instances s uch as where living quarters a re provided for the sheriff or a 
residence for the convenience of teachers, thi s is all done by virtue of 
authority granted by the lcgisln ture. 

VICTOR J . MICHAELSON, 

Newport Village Attorney. 
December 8, 1952. 

Special Ass is tant Atforney General. 

785 
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PUBLIC WORKS 

197 
Sewage disposal system-Governing body authorized to adopt ordinance so 

as to provide reasonable charges for use thereof and to es tablish a sur­
charge therefor on water bills to consumers- M. S. A., Sections 443.09, 
443.10 and 443.11. 

Facts 

The Village of Hibbing, now subject to M. S. A., C. 412 (Vil1age Code), 
has a Public Utilities Commission established by virtue of L. 1933, C. 111, 
as amended by L. 1949, C. 422, and L. 1951, C. 680. A sewage disposal system 
is owned and operated by the village for domestic and commercial purposes 
which benefits the inhabitants of the village. 

The cost of the operation of the sewage system is about $20,000 a year. 
No charge or fee is required from the users of these facili ties. The use 
thereof is beneficial to the inhabitants of the vil1age, and it is the desire of 
the council to impose a rcasonable charge for the use of such sewage facili­
ties to be calculated upon the cost of operating and maintaining the same. 
All water in the sanitary sewer system comes from the purchaser s of water 
through the public utilities commission which, by virtue of the aforemen­
tioned laws, has control and supervis ion of the municipal water sys tem. 

Ques tions 

"May the Vi1Iage of Hibbing impose a surcharge for all water sold 
by the Public Utilities Commiss ion and col1ect the same through the 
Pub1ic Utilities Commission, said surcharge to be a rea sonable one and 
for the purpose of absorbing the cos t of operating, maintaining, repair­
ing and utilizing the sewage disposal plant and sys tem of the ViI1age 
of Hibbing? 

"If this ques tion is answered in the affirmative, wi11 it be necessary 
to pass an ordinance establishing such a surcharge or can this be done 
by resolution?" 

Opinion 

Both questions will be considered together and likewise answered. The 
controlling statutory provisions are found in M. S. A., Sections 443.09, 443.10 
and 443.11. Section 443.09 deals with the power and authority of the govern­
ing body of any village which has installed a system of sewers, sewage 
pumping station, or sewage treatment or disposal plant or plants for public 
use, to charge jus t and equitable rates, charges, or rentals for the use of 
such facilities. Sections 443.10 and 443.11 deal with the disposition of the 
moneys received from the charges imposed and the manner of enforcing 
collection for sewer se,rvices. 

We are primarily concerned with the authority granted to the governing 
body under the provisions of Section 443.09. This section grants authority 
to the governing body to adopt an ordinance so as to impose just and equi-
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table rates, charges or rentals for the use of the municipal sewage facilities 
or for connection therewith by every person, firm, or corporation whose 
premises are served thereby, either directly or indirectly. Such charges 
shall be a s nearly a s poss ible equitable and in proportion to t he services 
rendered. In fixing such charges, consideration shall be g iven to the quality 
of sewage produced and its concentration, strength of river, lake, bay, or 
other body of water, pollution qualities in general, and the cost of its dis· 
posaI. In the instant case, the cost of operating and maintaining the sewage 
facilities would have a material and s ignificant bearing upon the cos t of the 
disposal of the sewage. 

As bearing upon t he charges for such sewage service, the statute last 
mentioned in part provides : 

II ••• The charges shall be fixed on the basis of water consumed, or 
on any other equitable bas is the governing body may deem appropriate, 
and, if the council so directs, may be established as a surcharge on the 
waterbills of all water consumers in the municipali ty on the grounds 
that the sewage tl'catment is for t he purpose of preventing pollution of 
sourccs of water supply, or on some other bas is of measuring the use 
made of the aforesaid facilities . ••• " 

Authority is specifically granted to establish a s a surcharge on the 
water bills of aU water consumers the charge a s fixed for the use of such 
sewage facilities. The imposition of such charge would not offend or be 
antagonistic to the powers and duties of the public utilities commission 
granted to it under the laws above referred to, 

Subject to the limitations and provisions contained in Section 443,09, 
supra, the first question is answered in the affirmative. 

The action of the governing body in prescribing charges or rates f or 
sewer service, as authorized by said last mentioned section, should be by 
adopting a pl'oper ordinance, and not by l'esolution. 

Hibbing Village Attorney. 
April 25, 1952. 

SOCIAL WELFARE 

198 

VICTOR J. MICHAELSON, 
Special Assistant Attorney General. 

387 

Hospitals-Comm uni ty-Northwestern Hospital Association of Thief River 
Falls, if "open to all res idents of the city on equal terms," could prop­
erly be recognized as "community hospital" within 1\1. S. 1949, SC(:tion 
,147.045, Subd. 'I, as a mended by L. 1951, C. 42,. , and entitled to accept 
contribution not to exceed $200,000 from city's liquor dispensary fund 
for cons truction of new wing. 
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Facts 

"The City of Thief River Falls is a city of the fourth class organ­
ized and operating under Chapter 8 of the Laws of Minnesota for 1895, 
M. S. A ., Section 410, Appendix 2. The city owns and operates a munici­
pal liquor dispensary. 

" The Northwestern Hospital Association operates a hospital within 
the city limits and proposes to consb'uct a new wing on the existing 
plant to provide additional hospital facilities. The voters of the city at 
the last general election voted in favol' of contributing an amount not 
to exceed $200,000 from profits to be earned by its liquor dispensary 
toward the construction, equipping and maintenance of a community 
hospital." 

Question 

Is the Northwestern Hospital Association of Thief River Falls a com­
munity hospital within the meaning of t he provis ions of M. S. 1949, Section 
447.045, Subd. 4, a s amended by L. 1951, C. 424, so as to be entitled to con­
tributions from the profits in the city liquor di spensary fund for the con­
str uction of a new wing on the existing plant? 

Opinion 

The legis lature has not defined what cons titutes a community hospital 
within the meaning of the subdivis ion in question. The Minnesota Supreme 
Court has not defined the term "community" a s here used. Public money 
mus t, as a rule, be used for a public purpose and not donated to a private 
corporation, especially one organized for profit to its own stockholders. 

The Northwestern Hospital Association of Thief River Falls, although 
a private corporation, is, according to its articles of incorporation, a non­
profit institution, organized for benevolent, charitable, and educational pur­
poses in such manner that no part of its net earnings will inure to the benefit 
of any member, officer, or individual. It is connected with no religious order, 
sect, or society. I t does not discriminate in favor of or against any doctor 
or group of doctors or members of any religious organization. If, in addi­
tion, the ci ty council provides that the proposed contribution shall be made 
on condition that the hospital located in the City of Thief River Falls shall 
be Hopen to all res idents of the city on equal terms," as r equired by Subd. 4, 
it could, in my opinion, be properly recognized by the city council a s a com­
munity hospital within the meaning of above cited Section 447.045, Subd. 4, 
as amended by L. 1951, C. 424, and, therefore, be entitled to accept a sum 
no t to exceed $200,000 from profits in the city's liquo r dis pensary fund for 
constr uction of a new wing of such hos pital. 

Thief River Falls City Attorney. 
December 18, 1951. 

J. A. A. BURNQUIST, 
Attorney General. 

lOOl-A 
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199 
Hos pitals-County board may accept gift of land wit.h buildings thereon and 

equipment t herein for hos pital purposcs-M. S. A. 376.01. 

Fads 

Ashton Memorial Hospital Association, a nonstock and nonprofit Minne­
sota corporation, has for many years owned and operated a public hospital 
at Pipestone. The county board a ppropriated moneys to the hospital asso­
ciation for the construction of t he hospital. Since then the county board has 
from time to time appropriated moneys to the association for the mainte­
nance of the hospital. Presently. because the hospital is in need of extens ive 
repairs, the hospital association has tentatively offered to turn over a11 of the 
a ssets and property of the corporation to the county of Pipestone provided 
the same is operated and maintained a s a county hospital. 

Questions 

1. "May Pipestone County receive as a gift from the above corpora­
tion all the property, real and personal, and assets of the corporation 
and thereafter own a nd operate it as a county hospital?" 

2. "If so, must the electors of the county first approve of the action 
of t he county pursuant to the provisions of Sections 376.01 to 376.07, 
inclusive, Minnesota Statutes 1949 as amended?" 

Opinion 

These questions will be considered in the order sta ted. 

1. M. S. A., Section 376.01, reads as follows : 

"It shall be lawful for the county board of any county in this state 
to acquire, by gift, purcha se or condemnation proceedings instituted in 
the name of t he county, lands in the county for hospital purposes for 
pat ients, other than insane, and to erect suitable buildings thereon and 
to improve and equip the same for such hospital purposes." 

This act grants to the county board of any county of the s tate the power 
to acquire by gift, purchase or in condemnation proceedings lands in the 
county for hospital purposes for patien ts, other than ' insane, and to improve 
and equip the same for such purposes. 

Should the word "lands" a s used in this act be construed so a s to include 
buildings situated thet'eon? For the reasons a nd upon the a uthorities here­
inafter cited we believe that the word " lands" should be so construed. 

According to Blackstone, "land" legally includes all ca stles, houses and 
other buildings for they cons ist of two things -land, which is the founda­
tion, and the structure thereon. At common law, II land" includes all build­
ings of a permanent nature standing t hereon. Union Cent. Life Ins. Co. v. 
Tillery, 152 Mo. 421. The word "land" in a conveyance of land includes the 
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buildings situated thereon. Gibson v. Brockway, 8 N. H. 465. The term 
uland" in a s tatute conferring power to condemn is to be taken in a legal 
sense, and includes both the soil and s tructures on it, and all interes ts there­
in. Stauffer v. Cincinnati R. & 1\1. R. Co., 33 Ind. App. 356, 70 N. E. 543, 544; 
Lewis Eminent Domain, Second Edition, Section 285. 

The legislature, by the act under consideration, has granted power to the 
county board to condemn lands for hospital purposes. ' Ve do not believe that 
the legislature intended to res trict the power of the county board in that 
respect to vacant lands only, thereby precluding the exercise of such power 
to improved lands with buildings thereon when suitable for hospital purposes. 

In ascertaining the intent of the legislature it is presumed that the legis­
lature does not intend a result that is absurd, impossible of execution, or 
unreasonable, and that the legis lature intends to favor the public interest 
as agains t private interes ts . M. S. A., Section 645.17. 

From the foregoing we conclude that the first question should be an­
swered in the affirmative. 

2. The county board is not required to submit the question of accepting 
the g ift from the hospital association to the electors for their approval , and 
we therefore answer the second question in the negative. 

VICTOR J. MICHAELSON, 

Pipestone County Attorney. 
August 4, 1952. 

199-A 

Special Assistant Attorney General. 

lOOl-B 

Nursing home - Board - Disbursements of - How made - M. S. A. 376.58, 
Subd. 4, L. 1951, C. 610, Section 4, Subd. 4 - Revolving fund not author­
ized. 

Facts 

"Todd and Wadena counties have established a county nursing home 
pursuant to the provis ions of C. 610, Laws 1951 (M. S. A. 376,55, Subd. 
2) , and there has been created a nurs ing home board and an executive 
committee and a superintendent has been engaged. The county auditor 
has now been presented by an expenditure voucher for $250 to be paid 
to the superintendent fol' use a s a so-called 'revolving fund' by which 
is meant a fund from which the superintendent can make expenditures 
in connection with operation of the nursing home," 

Ques tions 

1. " Is the creation of this fund, and the payment of expenditures 
by this means, permiss ible under Chapter 6101" 
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2. "Would the law be complied with if, alter the superintendent 
had made expendi tu res from such a cash or revolving fund, the home 
board or committee would ratify or approve such expenditure, which 
could be done each month by auditing and taking action on all expendi­
tures made from the revolving fund the previous month 1" 

Opinion 

M. S. A. 376.58, Subd. 4, L. 1951, C. 610, Section 4, Subd. 4, specifies the 
manncr in which disbursements shall be made by the county nursing home 
board. There is no other lawful method. The law creates no revolving fund. 
There is no such fund. The voucher presented to the auditor for the payment 
to the superintendent of $250 as a revolving fund is not authority to the 
auditor to make the payment. 

With the wisdom of the law, the auditor is not concerned. But he is 
charged with the faithful discharge of his duties. For the performance 
thereof, he is accountable. It is his duty to refuse to honor the voucher. 

I offer no suggestion of a method of accomplishing the wishes of those 
who seek to improve the procedure specified for the payment of the expenses. 
The law says how it shall be done. It is the bus iness of the administrators 
of the law to follow the law. If it needs improvement, the attention of the 
legislature may be dirccted thereto. 

Wadena County Attorney. 
April 18, 1952. 

200 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

904 

N ursing horne - Coun ty sanatorium - Established under Section 376.28, et 
seq. and discontinued under Section 376.54, may be converted into nurs· 
ing horne under L. 1951. C. 610. 

Question 

1. "Maya county sanatorium, existing pursuant to the provisions 
of M. S. A. 376.28, et seq. and which is owned and operated jointly by 
two counties, be dissolved and cease functioning upon resolu tions duly 
adoptcd ?" 

Answer 

A sanatorium es tablished under the provisions of M. S. 1949, Sections 
376.28 et seq., may be discontinued by following the procedure set forth in 
Section 376.54. 
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Question 

2. "May such tuberculosis sanatorium building be converted into a 
nursing home 1" 

Answer 

Laws 1951, Chapter 610, Section I, Subd. 2, provides in part as follows: 

"The county board of any county, or any group of counties acting 
jointly, may establish a nursing home as provided in this act, by con­
verting suitable existing county·owned buildings, •••. " 

The tuberculos is sanatoriums established under Section 376.28, et seq., 
are county-owned buildings even though the state may have contributed 
funds toward their establishment and are entitled to proportionate reim­
bursement in the event of their sale or lease from the proceeds thereof. Laws 
1951, Chapter 610, does not exempt from the provisions thereof county-owned 
buildings to which the state has contributed funds toward their erection. 

I t is therefore OUl" opinion that a tuberculosis sanatorium discontinued 
under the provisions of Section 376.54 may be converted into a nursing home 
in accordance with Laws 1951, Chapter 610. 

Wadena County Attorney. 
September 10, 1951. 
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IRVING M. FRISCH, 
Special Assis tant Attorney General. 

666-A-6 
126-A-27 

Nurs ing home-Ma intaining nurs ing home for care and treatment of chroni. 
cally ill and convalescent persons under L. 1951. Chapter 610, coded as 
At. S. A. 376.55 to 376.66, is a proprietary and not a governmental func. 
tion - Purchasing liability ins urance - Borwege v. City of Owatonna 
et aI., 190 Minn. 394, followed. 

Facts 

The counties of Clay and Becker, through their respective county boards, 
have created a nursing home board under the provis ions of L. 1951, Ch. 610, 
coded as M. S. A., Sections 376.55 to 376.66. Aged people are cared for in 
this institution. Some of the patients pay the nursing home board with their 
own funds and others, who receive old age assistance, pay to the board the 
old age benefit payments received by them. Many of the ambulatory patients 
do small jobs on the premises, such as raking leaves, gardening, and other 
like jobs. No compensation is paid for t his labor or any other labor per­
formed by any patients at the institution. 
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Q ues tions 

"1. Is the opcrution of thi s I'est home a 'g-ovcrnmental funct ion' or 
it 'proprietary function' in so r ~lI ' as s li ch a des ignation would apply to 
the law of I'cs(wndent s upel'ioR';! In other wonls, could Clay and Becke)' 
counties 01' t he rcst home cOlllmiss ion be held liable foJ' the torts of its 
employees? 

"2. Could Clay and Becke l' counties 01" the rest home commiss ion 
be held liable fOl' injuries received by any patients 01' voluntary workers 
in the conduct of )'ec l'clltional activities 01' voluntary work on the 
IJI"cmises ? 

"3. May the rest home cOlllmiss ion purchase liability ins lirance to 
IlI'otert the ('ountie:; and the rest home commi ss ion from any s uch 
eventualities 1" 

Opinio n 

These ques tions mny be conveniently cons ide l'cd together and likewise 
answered. 

I t becomes necessa ry at the outset to dete l'mine whether the operation 
of a county nurs ing home for the cal'e of chronically ill a nd convalescent 
pcrsons by onc 0 1' mOI'C counties as authorized by L. 105 1, eh . 610, coded as 
M. S. A., Sections 376.55 to 376.66, constitutes a governmental as d is tin­
guis hed from a proprie tary func tion. (\Vhenever sections al'e here inafte r 
refe rred to, the samc will be as coded in M. S. A. ) 

No clear-cut diffel'cntiation between corporatc 01' pl'oprietary and public 
0 1' govcrnmental function s is poss ible. Each case must be considered and 
determi ned in light of the facts and exi s ting circums tances . T he immunity 
of a municipality fl'om liability for its torts when pe rforming a govel'n­
mental.function springs from the antiquated maxim: "The King can do no 
wrong," The modern tendency is agains t thc rule of non-liability, A ug us tine 
v. Hrandt, 249 N. Y. 198, 163 N. E. 732; E " ans \'. Hern' , 262 N, Y. 61, 186 
N. E. 203; 46 Hal'vard Law Review, 305. 

Various tests have been upplied to determine whether a particular munic­
ipal ac t ivi ty is governmental 01' p,·oprietary. This legal pl'oblem was con­
s ide red at length in an article appeal'ing in the Minnesota Law Review, Vol. 
26 (1942) , beginni ng on page 20G. Commencing on page 343 the wr iter refers 
to various municipal ac tivities and di stinguishes between governmental and 
pr'opr ie tary functions . No s pec ific municipal function s imilar to the activi ­
ties authorized by the Act under cons idcration is pointcd out by the author' 
except the ope ration of a hospitnl by a (:ity , which will be hel'einafter con­
sidered, 

Priol' to the enactment of L. 195 1, Ch. 610, thc l'c was no law authorizing 
a county a s a unit or in conjunc tion with a nother county to establi s h a nurs ­
ing home for the care and trea tment of chronically ill and convalescent per­
sons. The power' and authority to ca tTy on these activit.ies by a county 
C'manaLed from the law undel' consideration. We believe tha t the COllrt will 
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lake j udic ial notice of the fact that c ht'onica lly ill amI convalescen t persons 
have been and now nrc cRred for and t reat.ed in private institutions a nd hos­
pi ta ls . It is rather obvious fro m the provi!:dons of thi s law, to which refer­
e nce w ill be mudc, t.hat. the person who may receive care and treatment in a 
county nursing home is not dependent lIJlon the financial s tatus of the r ec ipi­
e nt. He may be possessed of wealth 0 1' destitute of all worldly goods. This 
is apparent from the act to w hich we shall now direct attention. 

Section 376.55 in purt provides: 

"Subdivision 1. (a) Any county , or any group of counties acting 
joi ntly . are here by authorized to establish a county nurs ing home, in 
this act al so termed 'nursing home,' for the care and treatment of chron· 
ically ill or convalescent pe rsons with t he una nimous consent of the 
county board; 

"(b) In addition to its usual meaning, the phrase 'chronically HI 
0 1' convalescent pe rsons ' as used in this act includes persons who need 
nursing home ca l'e because old age or infirmity r e nders the m unable to 
properly care fOI' themselves ; 

U(c ) Nu rsing homes established unde l' thi s act shall be devoted 
lH'i mal'ily to the care and t l'eatment of pe rsons requiring welfare serv­
ices. 

ilSubd. 2. The county board of any county , or any group of coun­
ties acting jointly, may establ ish a nursing home as provided in this act, 
by converting s uitable existing county-owned buildings, or by acquiring 
by gift, purchase, 01' condemnation pl'oceedings insti.tuted in t he name 
of the county, 0 1' coun ties, a suitable site, a nd erecting suitable buildings 
t hereon, and to equ ip a nd maintain the Same as a nursing home for 
chronically ill a nd convalescent persons ; provided, howeve r. that no 
new site shall be establis hed 0 1' a new building constructed for a nursing 
home unless such question is submitted to a referendum vote of the 
people in the county or a group of cou nties acti ng jointly, a nd a majority 
of the people voting on such question shall approve t he same, as pro­
vided by Section 376.04[, -1 Minnesota Statutes Annotated [, l as in the 
('ase of county hospita ls ." 

Section 376.61 s pec ifica ll y prescribes those w ho may be received as 
patients, and reads a s follows: 

"No feebl e-m inded gi rl 0 1' woman undel' t he age of 45 years shall 
be kept in, placed, or received in a ny count y nurs ing home. No male 
under the age of 17 years 0 1' female under the age of 18 years shall be 
kept in such homc. No person s hall be required to become a n inmate of 
a ny county nursing home a s a condition , wholly 01' in part, of any public 
assistance grant." 

It is apparent from the above quoted portion of the act t hat persons 
who may be ca red fol' a nd treated at n nursing home are not limited and 
rest ricted Lo the poor OJ' destitu te, nor to pc rsons hav ing mental ailment") 01' 

infirmiLies by I'eason of old age. That part of Section 376.61 which prescribes 
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that "No 0" '" • woman under the age of 45 years shall be kept in , placed, or 
received in any county nursing home" is not to he accepted a s even an infer­
ence that as to the opposite sex, old age begins at 45. 

The foregoing J>l'ovisions of the act impels the conclusion that the care 
a nd treatment which may be rendered at a coun ty home is not necessari ly 
limited and restricted to the poor and indigent, Ot' to the aged, or those 
a fflicted w ith mental infirmities. Obviously, J>cl'sons in all walks and stations 
of life, as well as all ages, are not immune from becoming chronicall y ill. 
It i s likewise obvious that all persons who sUI-vive accident 01' disease pass 
through a convalescent period. 

One of the tests to be applied in determining whether a particular 
municipal activity is governmental 01' proprietary is the so~cul l ed "profit 
test." This test has been applied by our own court. In Keever \'. Cit y of 
Mankato, 113 Minn. 54, 61, 129 N. W. 158, 775, the court said : 

"The city operates the waterworks for profit, in the sense that it is 
voluntarily engaged in the same business which, when conducted by 
private persons, is operated for profit . The city itself makes a l'eason~ 

able and varying charge. The undertaking is partly commercial. It is 
enough that the city is in a profit-making bus iness. The city 'is exer­
cis ing a specia l privilege for its own benefi t and advantage, notwith~ 
s tanding a portion of the water is used by the city for protection against 
fire and in p,'omoting the public health'," 

In the act under consideration the legislature has granted lluthority to 
fix and prescribe rates for persons receiving care and t reatment at a county 
nu rsi ng home. Section 376,62. The only limitation upon the power to fix 
rates is the requirement of approval by the directol' of social welfare, and 
that the rates shall be uniform foJ' all persons desiring to purchase similar 
care, except as to pe rsons who arc admitted as patients under Section 376,63, 
Consequently, the ratcs to be cha rged f OI' the care and treatment of patients 
may be fixed at a level so a s to make the institution self-supporting. No 
spec ific prohibition to t he contrary appears in the act. 

Power and authority is granted to the county board under Seclion 376,56 
to levy a n annual tax so as to provide funds to defray the net costs of main~ 
tcnance and ope ration of such nurs ing home aft.t>r taking int o cons ide ra tion 
I)ay ments for the ca re of pa tient8. If lhe rates as fixed by the govcl' ni ng 
authority for the care and treatment of patients yield a return s ufficient to 
meet the costs of maintenance and operation, then it would not be necessary 
to levy any tax, 

The governing authority of a nursing home is cmpowered to appoi nt a 
superintendent and all employees for the. management of t he home, and to 
prescribe their compensation a nd du t ies. Section 376.60 (1) a nd parugl'aph 
(2) of this scction provides : 

"The county nurs ing home board 01' its cxccutive committee a s 
hercin provided is he reby authorized: 

01(1) To appoint a s lIpc l'i ntendcnt of the county lIursing hOlllc and 
all necessary employees for the management and control of such cou nty 
nursing home, and to prcscribe thcir compensation and duties; 
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"(2) To RlTange for phys icians ' se rvices and othe r medical care 
for the chronically ill and convalescent patients in the home, and pre· 
sc ri be the compe nsation and dut ies of phys il·ians so des ignated, provided 
that nothing herein shall preclude a patient from being attended by hi s 
ramily physic ian 01' phys ician of hi s c ho ice se l'ving the area in which 
the nursing home is located." 

The powers conferred undel' the above section arc comparable to those 
enjoyed and exercised by the govel'oing- bodies of private hos pitu is and insti­
tutions operated and maintained in pal'l for the ('arc and treatment of chroni ­
cally ill and convale!:lcent. pel'sons. 

From the fOl'egoing pJ'ovis ions of the act can it be sa id that the main· 
t.enance and operation of a coun ty nurs ing home to a ttai n the objects and 
accomplish the purposes authodzed by the act is a governmental function? 

Upon t.he basis of the dec is ion of ollr own cour t, which will be directly 
cons idered, we are of the opinion that the maintcnance a nd operation of a 
nli l's ing home unde r said act is a propri etary and not a governmental func­
tion , 

Gillit' :'; v. City of Min nea polis, GG F'ed, S up, ,167, involved the quest ion 
of whether t.he cit.y of Minneapoli s in maintaining the Minneapoli s General 
Hospital was pedol'mingo a govel'nmen tal function. The court, upon a s tipu­
lation of facts, held that the c ity in maintnining a c ity hospital under its 
charter provisions re fe rred t.o in t.he dec is ion, was engaged in a governmen­
tal function, The court in reaching thi s conclus ion points out the objects and 
purposes contemplated t.o b(! conduded a t the hos pi tal , on puge 468, a s 
follow s: 

"A ceol'ding to the s tipulation e nle red into he rei n, the Bomd of Pub­
lic Welfare under the city charter is e mpowered to exercise general s uper­
vis ion and administrative control of all activities and a gencies carried on 
and maintained by the City for ( I ) t he promotion and preserva tion of 
health , and the prevent ion and suppress ion of di sea se in the City; (2) the 
care, conduct, manage ment and operat.ion of all hos pita ls, di spensaries, 
and clinics maintained by the Cit y and the furni s hing by the City of medi­
cal and dentul service to the poor; (3) t.he relief of the poor, aged and 
indigent, and the ma inte nance, management, control and opc l'ntion of all 
public institution:; establif; hed by the C it~' 1'01' the relief of the poor, 
a ged and indi).!cn t. It is furthe r s tipulated: 'Thn t dU I'ill g' all of the said 
times , the :o:uid Hoard of Public Welfare, pUI':munt to t hc said powers , 
exe l'(:isetl g{, IH~ I ' al s upcl'vi ~ion and admin ist ra t ive control OV(, I' the said 
Milll1('.apoli~ General Hu:-; pital. ' l\'lorcuvc I', it appeHl's from the s tipu la ­
tio n t.ha t t.he City of Minneapolis is under thc s ta t utory duty of providing 
fO l' the g'l!nCI ':.d ~UIIPO .. t and nll'~ lil'HI, hh:-; Il ital and lIu !':.; i!!).! ('are of its 
1"11101' !JeJ'~ol1 ~ . :111(1 it i:-; I'l'c ited ill till' :-;1 ipulal iull t hat ' Lhe pl'int: ipa l rUin> 

tion of the suid Minlll'upo! is CCllcral II m' pital is Lo can'y out the tlcfCllll· 
Hnt City's ~aid s tatutory du ty in pruvicl inj.! for the medical, hos pital 
~Hul nurs ing- CHl'e of iL':i pour, ag'cd and indige nt'." 
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We do not believe lhilt the objects and )lurp05;C!" contemplated by and 
which may be cUl'I'iccl on hy H county unde ," the act hCl'c ('ol1!'idc l'cd arc in 
any mallner comparahle La tho:-:,(' con:-; idcred by the COll I't ill t he G illies casc o 
On pUJ.!C 460 the COU lt r efe rs to Bul'"\"t'J,:'t' \'. C il y of OW .. llIlIlIll , 190 l\·linn. 
:194,251 N. W. !l1S. In tlmt CHRC the c ity hosp ilal was a r evenue-producing 
ins titution. In the course of the dec ision in the Borwege case the court on 
page 395 said: 

"The city char ler (C. 4, Sect ion 5, subd. 11) authorizes t he city 'to 
establish and J'cj.{lliule bOHrds of hea lth, provide ho!'pitnls and nurse:. 
and keeper s thel'eof,' ••• No nonpay patients we re knowingly r e­
ce ived. Occusionally, but not often, hos pitnl bi ll s cou ld not be collected 
from a few of t he patie nts. The money rece ived was pluced in a hos~ 

pital fund und WHS not used for other city )HU')' Oses. Charity patients 
of the county we re paid for hy the cou nty boa rd . P1Hintiff wus a pay 
patient. 

" In the operation of the hos pita l under the circumstances here, the 
city was exercising' its cOI'Jlo rate proprietary powcr~. The hos pital wns 
not such a one the operation of which would propel'iy come within the 
governmental function for the protection of henlth and suppress ion of 
disease. It WliS H gencnl l hospitnl operHted for the privHte advantage 
and convenience of the inhahitnnts of the city, That its operation mny 
incidentully to some extent protect society f "om 's ickness and death' 
does not re lieve the dty from liab ility. Its main purpose was to care 
for and cu re individuHI cases, wh ich is the fUJlction o( any hos pital, 
whether it be H city hos )lit~1I or a pr'ivate hos pital. When n city e ngages 
in uctivitics which arc of a nHtu"e ordi llHrily cnga~cd in hy private per~ 
sons and which subject privute persons to liah ility (or ne~lig'ence, the 
city is li1<cwise liable for ncg-Iig-cn<:e." 

In our opinion the Borwege case ii;. in point Hnd contr olling upon thc 
muttel' considm'cd. He re, as in the Borwege case, the governing uutho l'ity 
Illay presnibe rates fOI' the ca re and treatment of patients ~o 1.1:-; to lu'od ut c 
:-; ufficient I'evenue to tn Ct' t the co~t of operation without. the nccc~~ity of 
re~ortinJ.: t.o .a Lax levy. 

In conciuf<lion, wc Hre of the o ))inion that the operation and maintc ru\lI{'{' 
of a county nurs ing home unclt' ,· the provi !o; i on~ of ChHptcr 610, supra, by a 
county a s a unit o r in conjunction with one o r mOI'e counties, is a proprictar'y 
an cl not a governlll e ntal function. The conclu!'.ion reached by the cOUrt in 
the BOTwege cnse ans wers you,' firs t question. 

We a nswer the third question in the affirmative, 

A categor ical ans wer to the second question cannot be given, EHCh case 
must be determined in t he light of the attendant facts. We cannot pass upon 
ques tions of fact. As bearing on this question "ee Newman v. Count y of S t. 
Louis, 145 Minn. 129, 176 N, W. 191. 

Becke,' County Attorney, 
June 5, 1952. 

VICTOR J . MIC HA ELSON, 
Specia l Ass istant. A ttOl'llcy Gl·neral. 

D04 
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SOCIAL WELFARE 

All) 

202 
Fond a llowance-Ill ind-Depe ndent children-Old age a~si stance-Count r 

Welfare Board1<i h1u:-: t adOI)t (lHKI s t.and llrds in conform ity with the r ules 
nnd regulationJ'; of the Director of Social Welfare; ca nnot determine 
fond allow~lIlces 0 11 the bas is of loca l cost", unless such ruleH and regu· 
lations so I)ru" idc-St'e M. S. 104!), Section 256.1:'1, (2) and (4), M. S . 
lD49, Section 3!)3.07, Subds. 2, 3 llnd 5. 

Facts 

The Direc tor of the Division of Soc in I Welfare of the Slate of Minne~ 
~otu amended his rule and regu la tion No. 1 pert.ain ing to food standards 
npply ing to old uge lI)o\si~tance, aid to dependen t children and a id to the 
blind. The rev ised s tandards, ns presc ribed in said rule and regulation do 
not permit any dev iation f rom the !-> tnmhll'd prescribed, a s was permitted 
Jl"ior to the p,·ollltliglltiOIl of the amended rule. 

Quest iun 

Is the amendment to J·u le and regulation No.1 of the Divis ion of Social 
Wclfa l'e of the Stute of M ill1lesota unci pCl'luining to food standards mandn­
tOl'y for the Rumsey County Welf'H·e Board to 11<lopt or may the Rumsey 
County Welf~lI·e Board det.ermin e its food allowances on the basis of local 
cos ts? 

Ol)inion 

Rule and I"egulation No. of the Divis ion of Social Welfare on file in 
the omce of the Set: ,·ebu-y of Stnte, as requircd by M. S. 1949, Section 15.042, 
.. chi les to s tundunls uf need for r ec ipients of old age assi~ta n(:c, aid to de­
pe ndent children and aid to t he blind. It has been amended from time to 
ti me , the las t amendment to s uc h rule <wei regulation No. 1 being filed in 
the office of the Secretary of S tate on June (i, 1951. That regulation, as 
nmended, relates ill purt to ~tandards for food, clothing, per sonal needs and 
household supplies and re placements and adopts food standurds which do 
not permit any deviation eithcl' above o r below the s t.andards prescribed 
t her ein as did t he !"ult! und regulation prior t o the last amendment. 

M. S. 1949, Section 256.1 3, l'e.1<ls a s follows: 

"The state agency shall: 

"( 1 ) ,. •• 

,; (2) Make uniform ru ler; and regulations, not incons is t ent with the 
law, fot' carry ing out and cnforcinl! t he provisions of Sections 25().1l to 
256.43 in an e fficient, economical, nnd impartial m.mnc l', and to the end 
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that the old age ass is tance system may be administered uniformly 
throughout t he state, having ,-egaI'd for varying costs of living in dif~ 

Ierent P81°t,s of the s tate, and in all things to curry out the spirit and 
purpose of these sections. Such rules and re~ulatioil s s hall be made 
by the director of the divi s ion of sociu l welfare, with the approval of 
the attorney general a~ to f orlll and legality. and s hall be furni s hed 
immediately to nil county ugencies and shall be bindill,l.!' on s uch county 
agencies; 

"(3) • • • 
"(4) Coopcl'Ute with the federal social securi ty bOllrd, created by 

Title 7 of the s ocial security act, Public No. 271, e!laded by the 74th 
congress of the United Stales and approved AU,l.!'u ~ t 14 , 1035, in any 
reasonable man ncr as may be ncce:ssal'y to qua lify for Cedcral aid Cor 
assistance includ ing the making of suc h I'CPOl'tS in s uch form and COIl­

taining such information as the federal soc ial secul'ity board may, from 
time to time, require. and comply with s u(:h pl'ovis ions as s uch board 
may, from time to time, find IlccessHl 'y to USS UI'C the CO lTcctness and 
veritications of s uch reports ;" 

M. S. 1949, Section 303,07, us amended by L. 195 1, C, 620, rcuds in part as 
follows : 

"Subd , 2. • • • The dutics of the county welfure boanl s hall be 
pe rformed in accordance with the ~tandanl~, niles und l'cg'u lutiolllS which 
may be promulgated by the director of social welfare in order to COIll­

ply with the I'equin~mellt::; of the federa l socia l s('c llri ty act und to 
obta in g'runtr--i n-aid avnilable under thHt nct. '" (I< '" 

"Subd, 3, The county welfare board provided for in sec tion 393,01 , 
subdivi sion 3, shall be cha rged with the duties of administration of all 
forms, of public a ss is tance and Jlublic welfan~ within the purview of 
the federal social security uct and which now arc, 01' hel'eafte l' may be, 
imposed on the d irector of soc ial welf3l'e by law, of both children and 
adults, including aid to dependent children, old age ass istunce, and aid 
to the blind, The duties of such county we lfare board shall be pcr ­
formed in accordance with the standards , rules Hnd J'{'gulations which 
may be promulgated by the director of socia l welfarc in o rde r to CO ln ­

ply with the require ments of the fede l'a! social security Het a nd to 
obtuin grants-in-aid available under that act. 

"Subd, 5, The director of social welfure s hull havc nuthol'ity to 
requil'c such method :-) of administration as are necessury for com plhlncc 
with requ irements of the federal socia l security act, a s amended. anti 
for the propel' and efficient operation of all welfare programs , • • • " 

The director of soc ial wellm'c has informed us that the f('ci c ra! sociu l 
security administl'ulol' l'eC')ui l'es: 

HThe Stnlc plnn Illllst in<.' iude lhe Stale-w idc ~ lal\(hll'll nnd t he poli­
cies to be applied uniformly th roughout the State ill the dcl~l'minutioll 
of need und the amount of ass is b\l1ce, In order thut the standurd and 
the policies may be uniformly applied and thus provide a has is fol' ob-
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jcctive and equ ita ble dete r m inations throughout the Sta te, it is esse:!­
ti nl t hat t he instr uctions be clear a nd de fi nite." 

In view of the st'ltuto ry i>1'ovbiollS ubove I·eferrec.l to and t he I'cqu il"c­
Ill ents of t he federa l socia l secu r ity adminis trato r, in our opin ion, the Ra m­
sey Coun ty Welfa re Bou "d is requ il'cd to adopt food sta nda rds in accorda nce 
with t he r ules a nd r egulat ions of the dil'ecto r of soc ia l welfa re and may not 
determ ine its food a llowHllces on the basis of local costs un less t he rules 
and regUlations of the director of soc ia l we lfa r e so prov ide. T hey do not so 
provide in a mended regulution No. 1 of t he d irector of socia l we lfa" e filed 
in the Secretar y of State's onice on J une 16, 195 1, as r eferred to he l·cin . 

Hamscy County A t tor l1ey. 
July 30, IVG I. 

CB Il.flH EN 

203 

J OSEPH J . BRIGHT, 
Assistant A t to rney Cencra l. 

Com m it ll1 ent-J)ependen(-N eglectcd- Delinquent - I n ma king commi t ment 
of child . presence of infa nt ch ild is not. re(lu ired in cour t at t ime of hea r­
in j.{- M. S. 1949, 260.08, 260.02-Cour t expenses in g ua rd ians hip I}ro­
ceedings in uch ca:;es- Se<.::tion 260.29- Coun ty of commitment reim­
bur ses di recto r of socia l wel fnr(' fur his d i fo; bur~eme"ts~Secti o n 260.38 . 

.. 'A' a nd ' B' , husband a nd wife, moved into Hcnv ille County some­
time ubout t he firs t of Decem ber', 1951. Prio r to that da te. t hey had 
li ved for shor t periods of t ime in several d iffe r'ent counties , und t he 
coun ty of residence for poo r I'c li ef purposes hus , as yet, not bcen de­
ter'mined, and may not be determ ined wit hout ultima te lit ig a t ion , 

" About the middle of December, the wi fe wa~ confined in H ho!'( pi tn l 
in Hedwood Cou nty for delivery, a nd upo n bi r t h of t he chi ld. both s he 
Hnd hel' husband aiJsolutely re fused to huve a nyth ing to do with t he 
child, a nd completely abandoned t he child. 

"The Welfa re oflicc in Redwood County was not ifi ed of t he situa­
tion, a nd bein g- unuble to 1)I'(' vail upon t he IHtI'ents to tuke the child. 
fi nnll y plnced it w ith a chi lli placement or phHIl Hgc in St. Cloud . T he 
o rphana~c will act'c pt the child 0 11 a ll adopt ive bas is as soon as legal 
eOlllm itmcnt of t he chi ld a:;; an abundonet l chi ld can be h.ad. 

"After t he child had bee n placed in the Ol'phnnHg'c in St, Cloud, the 
parents sig ned a petition ask illj.{ t hat the ch ild be commi t ted us a de­
pendent child . The pa r ents fil ed t he petition w ith the Probate Court of 
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Redwood County for s uch comm itment under Section 260.07 and 8. The 
Probate COUI't of Redwood County t hen determined that in as much as 
the child was no longer in Redwood COllnty but in Stearns County, and 
the parents of the child , 'A' and 'B', were res iding in Renvi lle County, 
t ha t venue and jurisdiction would li e in Renville County. 

"The pet ition wus the reupon l'Cfil~d in Renville Coun ty , and the 
Probate Court there evidently is attempting to disclaim jurisdiction, 
and apparently largely for the reuson that Renvi lle County is f earful 
of the effects of Sect ion 260.38, making Renville County r esponsible for 
the care and s upport of the child until s uch t ime as it muy be taken off 
their hands . The matte i' now stands - heul'ing udjourned by Probate 
Court in Renvi lle Cou nty to n fllhll'e chlte ," 

Questions 

"1. Undet' Section 260,08, the stlltute seems to imply that t he chi ld 
bc present at t he heuring by virtue of the wording wherein the s tatute 
says that t he person huving' custody of the chi ld s hull 'appear w ith the 
child,' H owevel', I am mindful of your opinion of August 31, 1939 
(268-H), whcrein you tiiute that it iti not necessu l'y that the child be 
present, And in thi s ca tie. thc IHu'cnts have abandoned the child and 
are themselves the pe tiliol1c l's , Am r therefore conect in assuming that 
the presence of the ch ild is not essential? 

"2, Section 260,07 of t he statute provides that t he petition shall 
be filed in the county whcre t he chi ld is, 01' in t he county of its resi­
dence, Am I t herefol'c not COlTed in nssuming that the residence of 
this infant ch ild follows t he I 'e~ idcnce of the parents, which, f or the 
time being ap )Je~lrs to bc Renvill e County. and that thcrefol'e juri sdic­
tion of the mattel' wo uld lie in Re nville Cou nty ? YOlll' opinion dated 
July 10, 1930 (2G8-H ), holds t ha t the Juvcni le Cou rt, in th is case Ren­
ville County, mus t aSSlime jurisdiction regardless of t he place of settle­
ment or legal rcs idence of the child, which legal res idence or settlement 
in this case for pO Ol' r el ief purposes has not as yet been determ ined, 

"3, Undcr Sections 260,29 and 260,38, is your in terpretation of 
those sections to the effect t hat the committing county is bound for all 
ca re and expense of t hi s child both f or the lying-in expense and fol' the 
boarding care of t he child clear up to the present time regardless of 
where t he place of legal settlement for poor relief pUI'poses may eventu­
a lly be determined to lie'! I C(lnnot believe t hat th is is the intent of 
the statute, ancl would appl'ec inte Chl l'ificalion on this point." 

Opinion 

M. S, 1949, 260,08, docs not I'equ il'e the l}l'es ence of t he child in court, 
It provides thut the judge may i ~s ue a s umm ons requ ir ing the per son hav­
ing custody 01' control of t he child to appcm' with the child at a place and 
time stated, There is nothing to indicate that the presence of the child is 
jurisdictional. Whut can the presence of an infnnt of tender years contrib­
ute to the hearing 1 His appearance may be observed but no information by 
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way of testimony may be obtained in case of an infant incapable thereof. 
I consider that the presence in court of the child is not jurisdictional. See 
opinion June 11, 1931, 268-H. 

Section 260.02 deals with t he subject of jurisdiction . 

.. • • • ]n counties now or hereafter having a population of not morc 
t han 100,000 the probate court sha ll have juri sdiction over the appo in t­
ment of guardians of dependent • •• children for the purpose of these 
sections. The jurisdiction of both the dis trict and probate courts over 
cases of depe nde ncy. neglect and delinquency ari s ing thereunder shall 
extend to all persons res ident or found within t he te rri torial limi ts of 
the court, although the evidentiary facts showing such dependency, neg­
lec t, Ot· delinquency may have occurred outs ide such territoria l limits ." 

See opinion April 12, 1937, 268- H. Since that opinion was written, the lan­
guage of the section has been changed, bu t the meaning thereof in res pect 
to territorial jurisdiction is the same. 

The res idence of a chi ld is usually the residence of the parents. See 
opinion, March 5, 1947, 2G8-H. On the bas is of that opinion, it appears that 
the proper county in which the petition should be fil ed is Stearns County. 
See opinion of July 10, 1930, 26B-H. 

Sec tion 260.29 relates to the expenses in these mutter's in probate court. 
Such expenses include the care of children when in custody and not with 
their parents. The ex penses include medical and hos pita l care when the 
ch ild is in the court's cus tody. Such expenses include witnesses' f ees and 
officers' fees , and havel expense, H S specified, unci clerical fees. 

Section 260.38 is uuthol'ity "equiring the county of commitment to pay 
expense incurred by the director of social welfare in providing caJ:e for a 
child under his reg ulations. Neither of the last named sections contemplates 
payment of hospital ex pense for mother and child at the time of the birth 
of a child. When the dependent child is committed to the director of social 
welfare, the s upport comes from the public. The county committing the 
child has a burden s pecified. 

The fucts appeal' to wa r'r'ant prosecution under M. S. 194fJ, 617.55. See 
~tate v. Cla r k, 148 Minn . 389, 182 N. W. 452. 

Redwood County Attorney. 
March 13, 1952. 

OL D AGE ASS ISTANCE 

204 

CHARLES E. HOUSTON, 
Assistant A Horney General. 

268· H 

. Liens-Indian lands held in trust by t he Uni ted States under USCA T it le 
25, Section 3,. 8, a re not subject to old age assh; tance lien under M. S. 
1949, Section 256.26. 
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Facts 

A recipient of old age asshsl:lIlce ha s it patent to certain lands, which 
patent in purt rends as follow:; : 

"Now know ye, That the United Slates of America, in consideration 
of the premises, has allotted, and by these presents docs allot, unto the 
said Indian the land above described, and hereby declares that it docs 
and w ill hold the land thus allotted for the period of twenty-five yean; , 
in trust for the sole use ~tnd benefit of the sa id Indian ~lJld ~lt the expinl ­
lion of sa id period (of) the United States will convey the SHmc by 
patent to said Indian in fec, di schal'g<'C1 of said U'us l and fl'ee r" om all 
chal'ge and incumbt'ance whlllsoever." 

Ques tion 

Arc the lands covered by t he trust patent contninin~ Lhe above Quoted 
conditions subject to II li en for old age a ss is tullce unde r M. S. 1949, Sect ion 
256.26 ? 

It is assumed that the I'ccipient of the old ilg-e m;s is tnnce is n pel'son of 
Indian blood, and the l.lllotlee in the paten t above l'efe lTed to. 

M. S. 1949, Section 256.26, subd. 3, provides in s ubstance that no person 
s hall be paid old age assistance without fil' s t. giv ing the stute n li en on nil 
of hi s property ( r ea l) s ituated within the stute. The next subdivis ion pro· 
vides t hat such lien s hall be in favor of the s tate and upon al1 real estate 
belonging to the r ec ipie nt. Subdivis ion 6 of the same section, so far us 
material to the quest ion, provides thnt such li en shall attach to all re ul 
c~tute then owned by the rec ipient. 

Under the t rust patent above refeJ"l'ed to the United States holds the 
lands patented for It period of 25 years in trust for t he sol e use and benefit 
of the Indian allottee, and at the ex pil'Htion of the pcl'iod of the trust the 
United States ag-rees to convey the same to said a llottee by I>a tent, in fee, 
discharged of s aid trust and free frum a ll charge and incumbrance whatsu. 
eve r. 'rhesc conditions nre ill conformity with the pl'ovis ions of USCA Title 
25, Section 348. 

It has been held by the courts that lands so held in trust by the United 
States are exempt II'om s tate tuxation. U. S. \'. nickert. J88 U. S. 432, 43G-
438, Count y of Mahnomen \'. U. S .. 3J9 U. S. 474, U. S. Y. Spaet h. 24 Fed. 
Supp. 465, 

The court in consh'ui ng the nature of the interest Hnd title of an Indian 
allottee during the trust period has held in e ffect that s uch title or interest 
was restricted to the use of the lnnd and not to the lee, and t hat the title 
was in the United Stutes . See Morris \'. Hean. 146 Fed. 423, affirmed in 159 
Fed, 65 1, and affirmed in 221 U. S. 485. and further that during such tl'u s t 
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period the allottee has no riKht to nwkc contracts with referellce to the 
trust lands, or do nothill~ mOl'C than occupy and cultivlltc them, until a 
regular patcn t hns been issued . U. S . \'. Hicke rl , ~ upl'a, 

From the fOl'c}'(oillg' HuthOl'it ies <l1I<i the Jlrovis ions of the old <lg'c a:;:;ist­
ance law above l'cfclTed to, it is O UI' opi nion that lands for wh ich a trust 
patent has issued, contni lli n},( t he ahove quoted prov is ion , are held in trust 
by the United States, and dUl'ing the continuance of such trust, s uch lands 
are not subject to an old age ass istance lien under M. S . 1949, Section 256.26. 
We t herefore answer the above question in the negative. 

Pine County Attorney. 
February G, 1952. 

RELIEF 
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VICTOR J. MICHAELSON, 
Special Ass istant Attorney Generul. 

521-P-4 

Burial eX llense-Place of ~cttlement-Liability for s uch CX I)enSe and re im­
bursement of \'illuJ,t"e which ad\'nnced a nd paid s uch ex pense on faels 
s tated. 

Faels 

UA widow, with her seventeen-yeal'-old son, who was dependent 
upon hel', r es ided in the Villag-e of Hewitt, Todd Cou nty, At the t ime 
in question thei r leg~ll settlemen t was in A Townsh ip of W County. In 
t he falJ of 1948, while their SUltus was as above stated, the SOil, while 
on a trip to 01' t hrough North Dakota, was acc iden tnlly killed some­
where with in the Stute of North Di1kota, The I'cmuins were returned 
to the mother at Hewitt, Minnesota, where he Wl1S buried. The Village 
o[ Hewitt paid the buria l expense of the son and now seeks to recover 
fl'om Todd County. The widow's stntus as a paupcr is not ques tioned. 
Direct relief was pHid to the widow by the Vi llage of Hewitt subsequent 
tu the son's death without noticc thereof bei ng J,!ivcn to 0 1' demand 
heing made upon A Towns hip of W County ," 

Ques tions 

"Was t he Village of Hewitt liable for payment of the son's burin I 
expense in view of t he mother's res idence there in '! 

uJ[ there was not liability upon the Village of Hewitt for payment 
of the funeral ex pense, is the village now to be considered as a volun­
teer so as to bal' it from I'ecovel'y f rom the county? 

II ••• I would appreciate your opinion if or not the township of 
legal se ttlement can, in view of t he facts, be held ult imately liable fa I ' 
payment of the burial expense." 
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Opinion 

The mother of the deceased hnd a settlement in the town of A in the 
county of W. She resided in the village of Hewitt in Todd County. The 
settlement of the mother wns the ~ett1ement of the minor son . M. S . 1949, 
261.07, subd 3. 

Whe n the son met hi s accide ntal dea th in a neighboring state and his 
body was returned to his motheJ' i ll the vi llage of Hewitt, there is no ques ­
tion that this was a most naturu l th ing to do. When these facts cnme to 
the attention of the officer s of t he villnge, t he village paid the bur ial ex­
pense, which we mu st, for the purpose of this opinion, assume to have been 
reasonable. No doubt the officers of t he village in providing for t his burial 
were prompted by the same sentiments a s those of our Supreme Court, 
8tated in Thiede ,t. Town of Scandia Valley. 217 Minn . 2 L8, 229, 14 N. W . 
(2d) 400, where it is said: 

"More respect fol' the common ]·jghts of man and less regard for 
the condit ion of the public exchequ er may r esult in a more humane 
admin istration of our pOOl' laws ." 

We have g ive n cons ideration to the lang uage of our Suprcme Court in 
Hobbins v. Town of Home r, 95 Mi nn. 201, 103 N. W. 1023. 

In view of the for egoing , it is m y opinion that althoug h the vi ll a,Ltc of 
Hewitt Inny not ha ve been liable for the son's buria l ex pense, it was per­
fectly jus tifi ed in paying it. It is my opinion that the vi1lage is not to be 
consider ed a volunteer for having advanced such payment. 

Further , it is m y opin ioll t ha t the village should be reimbursed by the 
county and upon pny ment by the county it may recover fr om the town of 
the settlement of the decea sed. M. S. J949, 263.03 (2). 

Todd County Attorncy. 
June 26. 1951. 
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CHARLES E. HOUSTON, 
Assis tant Attorney Gene l'al. 

339-C 

Settlement-Determ in at ion of-Fa ther li"ing in household wherein his de­
pendent children arc g ranted ADC is a person rece iving ADC, and time 
during which s uch assistance is received must be excluded in determin­
ing fath e r 's legul "e tUe ment- M. S. 256.12, "uhd. 14 ; 2fi6.72- 256.87 ; 
26 1.07. 

Facts 

"A's fami ly, w ife and ch ildren are rcceiving' ADC f rum lhe count.y. 
A, of COU l'se, is not included in t he ADC budget. The fam ily had a set­
tlement., fo l' relief purposes a nd ADC purposes, at City X . The w hole 
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family. including A, have moved to township Y and have lived there 
over two yea rs . In that t ime no member of t he famil y has r eceived 
direct relief but the A DC grant has been continual. A is now in need 
of reli ef and has made application to towns hip Y," 

Although you do not. so spec ifica lly state , we are advised, and assume 
for the purposes of this opinion, t hat Jackson County operates under the 
so-called township system of poor rel ief. 

Question 

"Docs the receipt of AOC by A's famil y prevent him [A] from 
acquiring scLt1ement. in township Y f ol' relief purposes?" 

Opinion 

M. S. 26 1.07, in its portions matcl'ial to your inqu ir y, provides us fol­
lows: 

"Subdivis ion 1. EvcI'Y pe l'son except those hereinafter mentioned, 
w ho has res ided two yea l'S cont inuously in uny coun ty, s hall be deemed 
to have a settlement there,in, if it has the county system; if it has the 
lown syslem, he shall have a settlement in the town, city, or village 
therein in which he has longest res ided within two ycars . ••• 

uSubd. 2. The t ime during which a person has r ece ived old age 
a Hs istance or a id to dependent children · •• s hall be excluded in deter­
mining the timc of r esidence he reunder· ••. 

"Subd. 3. Every mi nor not emancipated and settled in his own 
I'h!h t and not under g ua rdianship of the director of social welfare or 
the dil'ectol' of public institutions, 0 1' one of the s tate institutions as a 
feeble-minded, delinquent, 0 1' dependent per son sha ll have the same se t­
tle ment us t he parent w ith whom he has res ided .• •• " 

The provision in .1\1 . S. 261.07 that the t ime during which a pe l'son has 
received old age assistance 0 1' aid to dependent children shull be excluded 
in determining the time of res idence thereunder was incorporated into the 
statute by L. 1939, C. 398, Section 1. 

The Aid to Dependent Children Act is coded a s M. S. 256.72-256.87, 
although the statutory definition of "dependent child" is found in M. S. 
256.12. subd. 14. Our present Aid to Dependent Children Act had its origin 
in L. 1937, C. 438, and that act was in force at the time of the enactment of 
the amendment of what is now 261.07 by L. 1939, C. 398, Section 1. 

Accord ingly, the ques tion becomes : Whcre a fath er lives in a household 
with a family wherein the dependent children of t he family arc granted aid 
to dependent children, is the f athel' a pe l'son who has r ece ived aid to depend­
ent children w ithin thc meaning of M. S. 2Gl.07'! A cons ideration of the 
mate ria l provis ions of the Aid to Dependent Children Act compels me t o 
the conclus ion that thi s quest ion should be, nnd it is, unswered in the affirma­
tive. 
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So far as hCl'c material , 256.12, s ubd. 14, prescribes t ha t a dependent 
child, as that phrase is used in Sec tions 256.72-256.87, means a child having 
the Qualifications thcl'(;:in pa rt icularly desc rihed " who is liv ing w ith hi~ 

father, mothet', Krandfuthe r, g randmother, brothe l', s is ter, stepfathe r, s tep­
mother, s tepbrother, stepsister, uncle, 01' ~H1nt in a place of res idence main­
tained by one or more of such relatives as hi s or their home." 

M. S. 256.73 provides that ass is tance shall be given under M. S. 256.72-
256.87 to any "dependent child" having the qualifications of eligibility the re­
for as such qualifications are prescribed in Section 256.73. Section 256.73, 
Bubd. 2, provides that the ownership by a father or mother of property 
tnerein stated shall be a bar to any allowunce under Sections 256.72-256.87, 
and Section 256.73, subd. 3, provides that no aid to dependent children shall 
be given jOto or on behalf of any one who is receiving," among other t ypes 
of aid , "old age assistance." 

M. S. 256.74, subd. 1, provides t hat t he amount of assistance which shall 
be granted lito or on behalf of uny dcpcndcnt child a nd mother 0 1' other 
needy eligible relative clll'ing for such dependent child s hall be deteJ'mined 
by the county agency with due regard to the resoul'ccs and necessUl'y ex­
penditures of t he family and the conditions exis ting in each case," 

Accordingly, while the aid to dependent children is for ass istance of the 
dependen t children, yet t he amoun t thereof is determined by ref erence to 
the resources and necessary expenditures of the fam ily of which the children 
are members . 

Any conclus ion other than that he rcin expressed might well r esult in 
the anomalous s ituation where a hus band and fath er living with his wife 
and chi ldren migh t have a different settlement for purposes of poor re lief 
than would his wife and his children. I do not believe the legis latu re, in 
enacting L. 1939, C. 398, Section 1, ever in tended such a r esult in such a 
s ituation. Yet, if the material provision of 261.07 excluding the time during 
which aid to dependent children is received from the computation of legul 
settlement thereunder were applied on ly to the dcpcndent children or their 
mother and not to the husband and father living as a member of the f a mily. 
that anomaly might we ll result. Subject to certai n exceptions which are not 
material to the facts submitted by your inquiry, it is well settled in t his 
sta te that the situs of the husband's settlement becomes that of his wife 
for poor r elief purposes and t hat she tukes from him t hat settlement by 
derivation. City of Willmar v. Village of S picer. 129 Minn. 395, 152 N. W. 
767 ; In re Settlement of Rutland. 215 Minn . 361 , 10 N. W. 2d 365. 

The legal settl ement of the ch ildren involvcd in your inquiry f or pur· 
poses of poor relief is , under that portion of 261.07, subd. 3, hereinabove 
quoted, "the same settl ement as the parent wi th whom he has r es ided." 
The chi ldren here involved have res ided with both the mother Hnd the 
father, and the mother's legal settl ement fol' purposes of poor r elief is tha t 
of the husband; accordingly, the legal settlement for purposes of poot' r e lief 
under 261.07 of the childrcn in this Cll SC is thnt of thc father . To hold tha t 
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the exclusionary provision here involved in 2G l.07 llpplied only to t he mother 
and to the childrcn, and not to t h e fathe r, might rcsul t in a s itua tion o r 
SCll <l r ation of f amily di sa pproved in In re Sellie me nt. of Rutland, SUI)ra. 

Another' rca :;;on sll llilo rlill~ the ('onciu:;;io IJ he rc Cxpl'(! s~ed stems rrom 
th is considel"ltio ll : Thc rathe l' ha~ l he du ty to SlIPllOl't hi s minor childre n. 
If he wer e ahle to di sc h~II·.I!l' in full that duty , hi s ch ildren wou ld not be 
dependent 01' in Il eed of aid to chi ldre n ass is ta nce. To t he ex te nt that aid 
to his minor children i:;; given unde l' t he Aid to Dependent Childre n Act, the 
fath er is r ece iving a benefit fl 'om t he uid to dependent children ass is tance 
in the f orlll of r e lief from t he legal obligation to support hi s minor childre n. 
In these circums tances und in the light of the foregoing cons iderations in­
volvi ng the Aid to De pendent Children Act, I am of the view that t he hus ­
hand and the f uther in the ca se stated is a " person" rece iving "aid to de­
pendent childre n" within the mCHning of M. S. 261.07, s ubd. 2. 

This opinion is al so supported by Attonley General 's opinion dated 
November 1, 1941 (3390-2). The op inion cited is to the effect t ha t, wher e a 
wife is t he recipient of old ug-e ass istunce, her hus band, alt hough not him ­
self a r ecipie nt of old age ass istance, is u person rece iving old age a ss is t · 
ance within t he melln ing of what is now M. S. 261.07, s o that the husband 
is prevented t her eby from obtaining' legal settlement for purposes of poor 
r elie f in a coun ty to which the hus bund a nd wife r e moved during the t im(' 
that the wife rece ived old HgC ass is tunce and lived fo r t he statutory t ime 
r equired by 261.07. I see no differe nce in princ iple between the inqu iry in 
that opinion involved and the one s ubmitted by you. 

Lakefi eld Village Attorney. 
June 9, 1952. 

LOWELL J. GRADY, 
A !'!' i~ tnn t Attorney General. 

339-0-2 

l-:,lit o l' i"l Nute: S<!Clio" 256.7:1 u nl (' lIIlef l by 1... ]!lS:!. C. ]40 1\l1d C. 6:19; S,-'Clio n 26] .Oi IInlcllded 
bl' L . 1!153. C. 2!>1i. S. I. 

207 
Settlement- Two year:;;; of res idence in county r equ ired whether cOlln ty is 

under c()un t.y HI' luwlI ~ys l em nf reli e f- M. S. 194fl, Sect ion 261.07. 

Opinion 

The por t ion of M. S. 1949, Section 261.07, remls as follows: 

"Subdivis ion 1. Every per son except t hose her einafter mentioned, 
who has resided two yea rs continuous ly in a ny county , s hall be deemed 
to h~\Ve a settl ement ther e in, if it has t he coun t y system ; if it has t he' 
tow n ::; ys te m, he shall havc a se ttlement in the town, ci ty, or v illage 
t he l'ein in which he has longest resided within two yeul'~ ." 
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The COUl'ts have establi s hed the I'u le that, once acquired, cI settlement 
for relief purposes cannot be terminated except by Hcquil'ing a new one ot' 
losi ng the settlement by removing from the ~tate under the conditions by 
law provided. This nile is ,'cfcl'rcd to in t he following CHSC:;: 

In re Setllemenl of Joh nson - County of Jianabe~ v. County of Pine. 
189 Minn. 161 ,248 N . W . 710; 

City of Willmar v. County of Kandiyohi, 167 Minn. 178, 208 N. 'V. 648: 

In re Settlement of Schende l, 209 Minn. 466, 297 N . W. 27; 

Tow n of Hagen v. Town of Felto n, 197 Minn. 567, 267 N. W, 484; and 

Ci ty of Minneal)oli s v. Village of Brooklyn Cent.er , 223 Minn . 4!)8, 27 
N. W. 2d 563. 

It is my understanding that t he two cou nties to which you refer, namely, 
the Counties of McLeod and Sibley, are under the town system, Whether a 
county has the town system a i ' the county system of relief, it appears thut , 
undel' above referred to rule, a person who has acquired a set tl ement in 
one county and moves into another does not lose the settlenll'nt in the county 
which he leaves without the acqui l'ing of a ncw s ettlement in the county 
to which he moves, 

The s tatutol'Y J))'ovisions of above quoted Section 261.07 must be read 
together Hnd, ill my opinion, should be constl'Ued to mean that no settle· 
ment is acquired in any county, whether the county is under the county 
sys tem or the town system, wi t hout two years 01' more of l'esidcnce thcrein, 
If a county has the county systcm, two years of rcsidence anywhere in t he 
county would appeal' to be sufficient to acquire a settl ement fol' rc lief from 
the county, If, however, the county has t he town sys t.em, two years of resi­
dence within the cou nty would al so appC~ll' to be t'cquil'ed, but the place 
in the county from which pOOl' relief may be received by the applicant is 
the town, city, or village therei n in which dur ing the two years of res idence 
within the cou nty required of applicHnt to be e lig ible for relief hc has lived 
for the longest period of time , 

The deci s ion in the caRC of Minneapolis v, Village of Brooklyn Center. 
223 Minn , 498 , 27 N. W , 2d 563, recognizes t hnt the app1ic~lnt therein in· 
volved had not acquired settlement in any county other than Hennepin. 
H av ing lived in Henne pin County more thun the requil'ed t ime for acquiring 
settl e ment in that county and having acquired no settlement in any other 
county, the 3pplicn nt, the cour t held , was not required to res ide for two 
yea r s within any ce l'tain lIlunicipnlity within Hennepin County but was 
entitled to pOOl' re lief from the municipality in thnt coun ty within which 
she had "longest re!o\ idcd within two years next priOI' to seek ing and getting 
such re lief." 

From you r statement of facts it is assumcd that the app licant for 
l'elief hud , prior to moving to McLeod County, acquired a settlement in 
S ibley County and no other, and had not res ided in McLeod Cou nty dUI'in g­
j he two yen rs requiJ'cd to es tabli sh a settlement in that county, hi s r esi-
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dence in t he lat.ter count.y be ing only 22 mo nt hs. A l:i t.he upplicant moved 
back to Sihlcy Count.y before io:-:; in g hi s se t.tl emcnt t hc rein, he would appeal' 
to be entitled t.o re lief from t.he municipalit.y ill that county in which he 
has li ved longest dtlrin~ t.he two ye.lI·s of J·esidence requ i" cd by Section 
26 1.07. It is illY opin ion that, in dde J·min ing the two year s of rcs idence 
presc l·ibed t.herein , the 22 mont.hs dUI·ing wh ich the a pplicant lived in McLeod 
County should be excluded and that t he las t two years during which he 
lived in Sibley County, whether contin uous ly or not or in one or more munic­
ipulitics , are the years t.o be used for t he purpose of determining in w hich 
mu nicipality in Sihley County he has longest resided. 

McLeod Count.y A t.tol'ncy. 
Fehl'll!u y 2 1, 1951. 
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J . A. A. BURNQUIST, 
A ttorney General. 

3a9-0-2 

Town syst l"m- Hei mbursement 10 city by cuunty~laims, if deemed COrrect 
hy county board Ilnd if wit.hin liability of cuunty under 1\01. S. 1949. Sec~ 
tion 26:UO. must be )laid in full; may not bc compromised: nor may city 
withdraw claim or r efrain from certifying it. Claim against county con· 
l'i ti1uted by s tatule when cerWicd to count y auditor and deemed correct 
by county board. 

Facts 

"Section 263 .1 0, Mi nnesota Statutes Annotated, as a mended by~ 

Laws H.l49, Chapter 26, Section 1, provides fa I' the liab ility of counties 
rOl· care of poor by t.owns , villages and cities. For ma ny years t here 
h~l S been a loose undc r standing between the City of Winona a nd the 
County of Winona that the Cit.y wou ld not fi le a claim under and pur­
suant to sa id sec tion, t.he thinking be ing t hat t he taxpayers of the City 
wou ld not only have paid for the relief of t hose r ece iving public ass is t­
ance by the City, but wou ld, in turn, be paying a portion of t he same 
bill throug h the taxes to be raised by said County for sa id r eimburse­
mcnt . No cla ims by any municipali ty w ith in W inona County have hcre- . 
tofore been fil ed fO I' t he same reason. 

" F or a numbe r of yea rs , the Public E xa miner's Office, in making 
its regul~r audi t of the a ffairs of the City of Winona, has criticized 
t he Ci t y Council for not fi ling a clu im pursuant to sa id section. On 
May 2, 1950, after be ing more sevel·cly criti cized by t he Office of the 
Public Examiner for not having fil ed such a claim, the City Council 
authorized the filing of s uch a claim against the County of Winona. Said 
claim was filed as of May 2, 1950, for the yeu r s 1944, 1945, 1946, 1947 
a nd 1948. The claim was l'e.felTed by the County Board to the Welfare 
Board in and fo r Winona County, Minnesota, Hnd which claim has been 
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placed on file with no action as of this dale. On July 10, 1950, the cluim 
for the year 1949 by the City of Winona agains t the County of Winona 
was so fi led and it, too, was referred to the Welfare Board in and for 
Winona County. Minnesota. Said claim was filed Hnd no action taken . 

"Rural Winona County is opposed to the payment of these claims 
all the bas is that they arc paying, a s taxpaycl"S, a part of the relief 
load of the City of Winona. The attitude of the City of Winona is one 
of opposition and in t he belief thnt the County of Winona, in rai s ing' 
taxes to pay said claim, pel'mi ts the taxpaye rs of t he City of Winona to, 
in effect, puy double, or a substant ial pOl'lion of suid <:laim." 

Ques tions 

I. " Must the c1uims be paid in full H~S Ulllill'" that. the c1aillls arc 
correct in so far us the sums claimed al'e concerned '! 

2. "May the W elfurc Boa rd in and fol' Winona County, Minllesola, 
0 1' the Cou nty Board and the City Counc il agTCC 011 :I comp l'om il'>c !';ct­
llcmcnt in any amount that to each seems sati:; factoI'Y'! 

3, "May the City withdraw the claims and be pCl'mitted to I'efl'uin 
fr'om filing claims in the futul'e, if s uch is t heir di s po:; ition? 

4, IlHow many yem's back maya city, viIlag'c 01' town go fol' re im­
bursement contemplated by suiel scction '~" 

Opinion 

HeIol'c attempting- spec ific an~wel's to the pul'licu!<II' questiolls l'> ub­
m itted, consideration s hould be J.,\'iven to thc nuture of the obligation imposed 
upon counties to which 1\1. S, H)49, Sections 263.10-263. 12 are applicable. 
That consideration jus tifi es se tting out in full t.he provis ions of M, S, Jn49 , 
Section 263.10. It follows : 

"Subdivision I, In all counties of thi s state whel'cin thc pOOl' arc 
carcd for under thc town systcm, if thc cx ) c nsc incul'l'ed by any town, 
village, or city, howe vcr o)'ganized, for the care of the pOOl' therein in 
any calendar year exceeds an amount in excess of one mill of the tax­
able value of real and personal property in such town , vi1lage, or city 
for that year, the county in which the town, village, 01' city is s ituated, 
sha ll be liable foJ' 75 1W I' cent of the nmount in excess of s uch one mill 
on the taxable value or ,'cal and pcrsonuJ pr'oper'ty in s uch town, city, 
or village, 

j'Subd, 2. The county boat'd, at its firs t. IlIcc til1j.{ in J anual'Y each 
yea!', sha ll esti mate the amount which it deems l1eceSSHI'Y fo!' such pur'­
pose and include. in the tux levy a s uffic ient amount of taxes to pay 
the expense of such pOOl' relief and the same s hull be extended ag~\in s t 

all propel'ty within the county." 
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The l}1'ovi sions of M. S . 1949, Section 263.11, should be cons idered with 
the provis ions of 263.10. Section 263.11 , in its provis ions pertinent La you r 
inquiry. prescribes : 

lO In all towns, cities , and villages in counties whe rein the poor (Ire 
ca r ed for under t he town s ys te m, • •• the mayor and clerk of t he c ity, 
in case of cit ies, • • • shall certify to the coun ty 3udit01' a statement 
showing when, for what purpose, the amou nt, ;lnd to whom, expense 
was incurred by such ••• city in the care of each named poor person. 
The county Huditor s ha ll lay such s tatement before the county board 
at its meeting next following the receipt thereof. If th is statement is 
deemed by the county boant to be corrcct, the amount so certified shan 
be a claim against t he county to the extent of the l iab ility of the county 
as stated in Section 263.10 and allowed and paid by the county to the 
treasurer of such · .... city, who shall credit the sum so pa id to the 
poor fund of the ...... city •• • .'1 

The portion of the ex pe ns es for POOl' rclief tu be pHid by a county under 
263.10 is a direct county obligation and liability. See City of Jackson v. 
Count y of J ackson (1943),214 Minn. 244 , 7 N. W . 2d 753. That considera­
tion is importa nt. The liability imposed upon the cou nty by 263.10 ig not 
a secondary one of reimhursement for u portion of a primary and exclus ive 
obligation und liabili ty of its political s u l)(l ivis ion ~ , us was prescrihed by 
Mas. St. 1927, Sect ion 3 195, held uncons titutional in its entirety in Vi llage 
of Uobbinsdale v. Count.y uf Henne pin ( 1937), .1 99 Minn. 203, 271 N. W. 491. 
To be surc, the deci s ion of the Supl'l'me Court in t he Vi llage of Hobbinsda le 
case ins pired the enuctment of L. 19:3 7, C. 286, now coded a s M. S. 1949, 
Sections 263. 10-263.12. See City of J u(' kson v. Count.y of Jackson, supra. 
Having in mind, t hen, that the portion of the expe nses for poor relief to be 
pa id by the county undel' 263. 10 and 263.11 is a direct county obligation 
a nd liability and not a secondary one of" 'eimbursement, we pas s to a con­
sideration of you r specific inquir ies, which we re~tnt(> 3$ we answer them. 

J . "Must the claims be paid in fu ll assuming that the c1uillls al'e 
coneel in so far ns the sums claimed a re concerned? " 

M. S. 1949, Section 263.11 , s pecifically pr ovides thut, if the s tatement of 
t'iaim of the municipali ty lIis deemed by the county bOHl'd to be COI'I'Cct, the 
amount so certified sha ll be a clai m against the county to the extent of the 
liabil ity of the cou nty as s tated in Section 263.10 and allowed a nd pa id by 
the coullty to the trea sure r of such ••• city." Accordingly, if the claims 
presented a re deemed by the county bounl to he COl'rect and they do not 
exceed the extent of the liability of the county unde l' 263.10, they must be 
paid in full. 

2. Hl\1 ny tht· Welfa re Board in and fO I' Will OllH COllllty , Minnesota, 
0 1' the Coun ty Boanl ulld tilt.' City Counci l agT c c 0 11 a com l}J'om i ~e s('t· 
ll elllcllt in :lny amollnt that to (';u.: h secms sati s factor y '! " 

In so far as t hi s illquiry l'l.ti :;;cs t he question of the a uthority of the 
Welfal'e Board of Winona County , Minncsot'l, in the pl'e llli se~ , it i ~ s uffi cient 
to say that the Welfare Boal'd of Winona Coun ty has 110 authority what· 
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ever in the matter. The powers or the county as n party politic and cor­
porate arc exer cisahle only by its county hO~lI·d. Sec M. S .. 1949, Sect ion 
373.02. 

In ~o rar H!S t hi s inqu iry rai s (!s t he ques tiull of the authority oJ the 
county board and the city council to agree on a compromise settlement in 
any umount that to each $Cctns satisfactol' Y. these observations 111a )' be 
made: The statute involved crea tes in favor of the Illunicipal ity a claim 
agains t the county to the extent of the liability of t he count y in the statute 
spec ified. If there be no di s pute as to the amount of the claim, the power 
of the municipality to compromise or settle is not an unrestricted or un­
limited power. 

In McQuil lin, Municipal Corporations (2d), Hev. Vo1. 6, Section 2643, 
at p. G49, we find: 

"The capacity to contract and be contracted with, and to sue and 
bc sued g ives t he implied power to settle di s puted claim s, controve r sies 
and matters in litiga t ion. Bu t a municipality has no power to com­
prom ise a claim which is not doubtful and upon which t he city could 
not be held liable. A settlement for less than the Hmount due is un 
unlawful diversion of public money to pl'ivate usc, In other words, a 
municipal corporation ('annot, undcr t he g'Ui f;C of a compromise SUl' ­

l'e nder valuable rights 01' intcl'e!'. t :; in claims ovcr 'which the re can be no 
s ubstantial contl'ovcn;y. Accol'ding-ly, no twithstHnciing the right of set­
tl e ment follows log ically from the riJ,!ht to Illn intn in a nd defend suits , 
a municipa l corporation has no right to discharge a debt without pay­
ment which may be held agains t pe l'sons who are solvent and I'espon­
s ible wher e no controversy ex ists res pecting' t he validity and binding 
effect of the indebtedness:' 

3, "May the City withdrHw the cla ims a nd be permitted to refrHin 
from filing cla ims in the future, if such is their di sposition?" 

M. S. H149, Section 263. 1l, impo~es upon the municipal officer s ther e in 
named the mandatory duty to "certify to the county audi to r a statement" 
showing the expense incurred by the municipality in the care of poor per ­
sons w ith in the municipality during the period involved. That stntemcnt, 
if it be correct, constitutes n claim in favor of the municipality against the 
county to the extent of the county's liabili ty specified in Section 263. 10. 
1£ that duty be not performed by the municipal officers charged t herewith, 
I a ssume that its performa nce in a propel' case could be compelled by manda­
mus . I do no t conceive it to be within the lega l power of the municipality 
to r efrain from certifying t he statement required by the statute, Nor does 
the Illunicipnl ity have t he rig- ht to withdraw a just claim any more than the 
Illunici)lality would have the right to ~ettl e for a nominal amount an undis ­
puted claim against the county. 

4, " How man y years back maya city, vi llage or town go for r e im ­
burseme nt contemplated by said section?" 

The municipality may "go back" for a pel'iod of six year s a nd cause to 
be filed the statement required by M, S. 1949, Section 263.11 , fOl' any Olle 
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or morc years dllrin~ that six yell!' pcriod fo!' which no prior statement has 
becn filed. 

If thcre be public dissatisfaction with t he opcrut ion of the statutes here 
cons idered, thc rCIllC'ciy lies with the legislature. 

Winona County Atlol'Ocy. 
M(ll·ch 7, 195 1. 

IlOAnns 
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LOWELL .T. GRADY, 
A ~s i stunt Attorney General. 

339-M 

STATE 

ChirOI)IKlists-Na rcotics-May use :H. Ic)(:al a naes t.hetic- M. S. 1949, Section 
16:-t Ol, Subd. 2; Section 6 18.0 1, Subd. ~-Attorncy Gencral 1922 Report 
0)). No. 25 (J uly 8, I !)2 1) di scussed. 

Ques tion 

Under Minnesota law pertaining to the use of na rcot ics, may licensed 
ch iropodists li se the sa me in the su rg iclll aspects of t heir profess ion? 

OJ)inion 

In ::111 opin ion of this oiftce dated July 8, .1 92 1, Attol'lley General 1922 
Report, No. 25, the question you now submit was cons idered und it was 
held that chiJ'opodis ts were not permitted to use narcotics under t he pro­
vis ions of the then applicable statute, Session Laws 191 5, C. 260. Since that 
opinion was written Minnesota adopted, in substance, the so· called uniform 
narcotics drug' act, snm~ being adopted by Session Laws 1937, C. 74. This 
i::. now t he pl'esent law and found in Minnesota Statutes 1949, C. G18. In 
view of the difference in the language of t he said Session Laws uno, C. 
260, Hnd the present s tu lute, we now recons ider the ques tion. 

Under M. S. 1949, Sect ion H;;j.Ol, Subd . 2, it provides: 

"The word 'chiropody' is held to be t he diagnosis or medical, me· 
chanical, or surgica l treatment of the a ilments of the human hand or 
foot. I t s hall include the fi tting or rccommending of appliances , devices, 
01' s hoes for t he correction or relief of minor foot a ilments, except t he 
amputation of the foot, hand, toes, or fingers, or the use of anaestheti cs 
oth('r than local." (Em phas is added.) 
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As indicated previously. Minnesota has adopted the uniform narcotics 
drug act wit h certain qualifications. The qualifications do nol, however, r;:o 
to t hose provis ions of t he net which we here deem controlling . 

Under M. S. 1949. Section GI B.OI , Subd. 3, it provides : 

U ' Physician' means u pe rson authorized by law to practice med i­
cine in thi s s tate and, for the pu rposes of t his cha pl er onl y, any othe r 
pe rson a uthorized by law to t reat sick and injured human beings in t hi s 
s late a nd to usc narcotic drugs in con nection with s uch treatment." 
(Emphasis added. ) 

The controlling ques t ion is whether 0 1' nol a ch iropodist is cons trued to IJC 
a "phys ician" w ith in t he meaning of the quoted lung-unge. 

This prec ise ques tion WUli cons idered in the Cfl lie of Fow ler et a l. v. 
Michigan Board of Pha rm acy, 312 Mich. 505, 20 N. w. (2d) 680 (1945). The 
Michigan act was the uniform narcotics drug net which hud been adopted 
with qua lifica tions. That net. de fi ned <.l phys ic ian l:l li "8 li censed practitione r 
of medicine or osteopathy ~l S defin ed by law in thi s state and a ny othe r I)er­
son au t horized by law to treat s ick and inj ured hum an be ings in this State 
and to use narcotic dr ugs in connection with s uch treatment." (Emphas is 
added.) It wi ll be noted that t he emphas ized provis ion of the Michigan law 
is prec ise ly t he same as that conta ined in Section 61 8,0 1, Subd. 3. The 
Michigan law relating to t he licensing of chiropodists contained t.he provis ion 
that a ce rtificate of qualifi cat. ions or license " 's hall not authol'ize chi l'o l}odi s t. 
to ampu ta te t he human foot 0 1' toes, or to use or adm inister anaes thetics 
o ther than loca l'," Aga in it will be noted that t he emphas ized part is iden­
t ical wit h the provis ion s of Section 153.0 1, Subd. 2, heretofore quoted. 

I n the Fowler case, supra, the cou rt adopted l\ defin ition of loca l anaes­
thetics, which was defin ed at pag-e 681 of the N. W. report : 

OJ 'Loca l anaesthetics arc anaesthetics that when locally applied pr o­
duce a n absence of sensa t ion in the organ or ti ssue tren ted . Narcotics , 
including cocaine, other derivatives of cocoa leaves , a nd s imilar com­
pounds when prope r ly applied produce such a n effect , and are lIsed as 
local anaesthetics '." 

T he definitio n of the wonl Jlhy~ i c i an as contained in Section 61 8.01, Subd . 
31 s ignificantly places the term phys ic ian in quotes . It defines him as one 
authorized by law to pl'actice med icine, and then goes on und stutes that, 
for purposes of Chapter 618 only. the defin ition incllld e~ any pe rson authol'­
ized to treat s ick and injur ed human beings a nd to use narcot ic d "ugs in 
connection with such treatment. As stHted in t he Fowler case, uThe chiropo­
dists are cull ed upon to perform many ope rations s uch as removal of in­
J!'rowing nail s, g l'owths <lnd ca llos ities on the foo t, m:lIlipu la tion of the bones 
of the foot, et cetera, 1111 of which would cause t remendous puin to the pa­
tient wer e anaes thetic:; not used ." It is s ig nificHnt that Section 153.0 1, Sllbd. 
2, authorizes the surgica l t reatmen t of the ai lments of the human hand 0 1' 

foot. It scems natUl'al that in Illany sUl'gicul h'catments, wh ich the chiropo­
dist is permi t ted to make, on unHcsthct ic would be u$ed. It appear s 
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tha t t he legisla ture real ized t his fact by except ing from t he ri ghts of a 
ch iropodist the Use of anaes t hetics othel' than " local," and thus d id , by said 
exception, grant the right to use loca l annesthetics. 

We believe that Cha pter s ] 53 and 618 must be construed t.ogether , In 
the Fowler case lhe court s ign ificantly stated: 

.. . (I • i f ' local 'lI1aes thet ics' do not include the use of narcotics , 
why did t he legis lature i ll Section 2 of the chiropody act state that t he 
cer tifica te of qua lification 0 1' li cense of the chiropodist does not author ­
ize hi m to use anaes thet il's other than local. No limitations as to loca l 
anaesthetics would have been necessary for, if the State is correct, 
local non-narcotic anaesthetics may be used by anyone and there would 
have been no occas ion for the lnw to mention it , We believe locnl anaes ­
t hetic means as defined in Dorland 's American Medica l Dict ionary (Rev, 
194 1) : 

.. 'That which is confined to one lim ited part of t he body'," 

Accord ingly, we conclude that a person licensed under Chapter 153 of 
t he statutes may lawfull y use nHrcotics in the pract ice of his profess ion, 
pJ'ovided, however , that he must limit the use of na rcotics to their use as 
a local anaesthetic. 

DONALD C. HOGEHS. 
Assista nt Attorney Gener ul. 

Minnesota Slate Bmll'd of Chi l'opody Exalllinel's, 
Apl'il 25, 1951. 546-d 
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Hca lth - Licenses - J( csorl,g - Collage locnted 011 lake or s trcnm which is 
cus llully rented ror privatc HCC UI);lncy is not a resort wilh in meaning of 
1\1. S . A. Sect ion 157.01. und not s ubject to liccnsin g I,rovis ions of Scc­
lion 157.03-HEnclosurc·' defined , 

Questioll s 

" Assu ming that a person owns a cottage upon n lake 0 1' stream a nd 
said cottage co ntains at leas t five 1'00 111 5 and thnt t his cottage is l'ented 
by the owner to a pl'i vate funt ily f l'om June 1st to September 1s t , is 
s uch owner I'equi red to obtain a Depal'tment of Health license?" 

"Frequently it is fo und thut an ownel' will insula te and winteri ze 
u cottage which has fivc a i ' morc I'ooms and which abuts uJlon u lake 
01' stl'eam alld t hcn wi ll rent t his cottage for year around occupancy. 
]n s uch a n instnnce would it be constl'ued t hat the renting of sa id cot­
tage f OI' a householdel" s yea l' round lI SC would I'equi re a Health Oepnrt ­
ment license for such cottage?" 
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Opinion 

Both ques tions arc a nswer ed in t he negative. A cottage rented in the 
c ircumstances above stated is not a resort 11 5 defi ned in M. S. A. Section 
157.0 1, a nd therefore is not s ubject to t he licensing provisions of Section 
J57.03. 

The wo rd "enclos ure" as used in said Section 157.0 1 was cons idered ill 
A.C.O . da ted June 13, 1949, File 238-J. 

VICTOR J . MI H AE LSON . 
Spec ial Ass is lu nt Attorney General. 

M inncl-iola Department of Health. 
Ma y n, 1952. 

COMM ISS IONS 

211 

238-1-1 

Hailroad and \Varehouse Commission-Co.al- \Vcif.{hing-Fecs for weighing 
coal nol charge for se rvice withi n scope of the Defense Production Act 
of 1950- M. S. 1949, Sect ion 216.42-21G.45, L. 1949, C. 740, Section 49, 
Ex. Sess. L. 1951 . C. 1, Sect ion 51. 

Facts 

"On May 21, .1 95 .1 , the Commiss ion approved a schedule of fees for 
t he weighing of all coal 'i n ca rload lots from any coal dock or conI di s­
t ributive point in the State-' (Sec. 2 16.43 M. S. 1949) purs uant to 
a u thority vested in the Commiss ion by Section 2 16.44. M. S. 1949. Ther c­
afte r sa id schedule of fees was submitted to t he Commiss ioner of Ad­
minis t ration for al}proval as is required hy Sect ion 49, Chapter 740, 
Sess ion Laws for HM O. The fcesfol" the weighi ng of coa l in car'load Jots 
we l'e increa sed in suflic icnt amount ~o a s to a pprox imate the amou nt 
appropriated fol' t he ope l'Htion of that divi s ion of the Commiss ion. 

"The Commiss ion's authority to es tab li sh , collect and charge ee l·tH in 
weighing fees fOl' t he we ighin,:r of coal in carload lots has been chnl ­
len,!!ed, .Ind the basis of the c hallenKe is t ha t the weighing of coal by 
the State of Minnesota is the renderi ng of a se l'vi ce and therefore s ub­
ject. to price contl'oJ. 

"We are attaching- hl'reto Cei ling Pl'icc RCJ.rulation No, 34 dated 
May j I, 1951, and I'ere r you JH.lI'tic:ularly to Sec tion 27, Subdivision 9, 
which sets for th the defini tion of a 'pcrson,' and Section 27, Paragraph 
J7, de fining 'service or se l'vices,' and Section 27, Pa ragraph 18, defining 
'you'," 
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Question 

Whether the Defense Production Act of 1950 (Public Laws 774, 81st 
Congress) and Ceil ing Price Regulation 34 adopted pursuant thereto require 
this Commission to petition the Office of Price Stabilization for approval of 
any adjustment or increuse in the weighing fees establis hed, charged and 
collected by the Commiss ion for the weighing of coal in carload lots . 

Opinion 

Your question is answered in the negative. 

We have exam ined the applicable sta te statut.e:; , Minneso t.a Statutes 
HJ4!.1, Sections 216.42 to 216.45, L. 1949, C. 740, Sec. 49, Ex. Sess. L. 1951, C. 
J, Sec. 51, inclus ive, and the Minnesota decisions with reference thereto. 
We have also examined the Defense Production Act of 1950 (Public Law 
774, 8 i st Congress ), the regulations promulgated thereunder and the federal 
cases which are germane to your question. From s uch examination, it is our 
conclus ion that fees charged under the state laws for weighing coal in car­
load lots are not fees charged for "service." It f ollows that the fees so 
charged arc not within the scope of the Defense Production Act of 1950 or 
the regulations promulgated thereunder. 

See State v. Inland Coal Comllany. 208 Minn . 216, 293 N. W. 611; Case 
\'. Bowles, 327 U. S. 92; 59 Corpus Juris 34, note 46. 

GEO. B. SJOSELIUS, 

Railroud and WUl'chouse Commission. 
July 31, 195 1. 
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Deputy Attorney General. 

495-C 

Railroad and warehouse-Public local grain warehouse-License-The license 
uf an individual Ol)erating a public local g ra in warehouse expires upon 
his death and cannot be assigned or transferred to thc representative of 
his estate-M. S. 1949, C. 232. 

Facts 

X, a duly licensed and bonded public local grain warehouseman, died. 
A s pecial administrator has been appointed. The special administrator has 
been operating the public local grain warehouse and buying and storing 
J,rrain in the decedent's warehouse. 

Question 

May the special admini stratol' opcl'ute u public local grain warehouse 
under the license issued to X and the bond filed by X as required by statute? 
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Opinion 

Your inqui r y is ans wered in the neg ative. The gene ral I'ule o f law 
applicable to u situation descr ibed in your let ter is s tated in the cnse of 
People v. Sykes (Mich.) , 56 N . W. 12, in which the court said: 

"The right t o curry on the business is in the na ture of a license to 
the party who complies with the statu te, and i t cannot be said to pass 
over to the adminis trato r at the death of the pnrty holding it . In OUIl:! " 
words , t he license expires a t the death of the licensee," 

In view of the fOl'cgoin~. a representative of the esta t e of X would be 
without authority to ope rate t he public local grai n \Val'chouse without firs t 
obtnining a li cense so to do and filin g' the required bond in confo rmi ty with 
M. S. J949, C. 232. 

JOSEPH J. BRIGHT, 
A ssis tant Attorney Gener a l. 

Minnesota Railroad & Wa rehouse Commission. 
F e bruary 5, 1952. 645-B- 16 

213 
Railroad and warehouse - Hailroad line - Aba ndonment - Commiss ion is 

without authority to permit abandonment or a railroad line or a ny por­
tion thereof in the absence of statutory a uthority; whet he r railroad com ­
pany may effect an abandonment of its lines or portions thereof iO\'oh 'es 
consideration of ma ny factors-the absence or l)reSe nce the reof de ter ­
mining the apillica ble rule of law. 

Question 

" Can an electric suburba n n l ilroad com pa ny, such a s t he Min llenpo­
li s and St. Paul Suburban Ra ilroad Compa ny, w hich ope rates a line o f 
e lectric rai lroad be twee n St. Paul and Mahtomed i, ahan cl on its operu­
l ions without an OI'der of the Commiss ion ?" 

Opinion 

The railroad company r efe rred to in your inquiry is u corpo l'ation orga n­
ized under the laws of Minnesota for the purpose of cond uct ing rn ilroad 
opt!rations a s a common carrie r . It has a sys tem of electric li nes. Sec 
M. & St. I' . S. R. Co. v. Village of Birchwood. 186 Minn. 563, 244 N. W . 57. 
It therefore is not a street rai lway subject to the provisions of the Brooks­
Coleman Act (M . S. 1949, C. 220). Operat ing between S t . Paul and Mahto­
m edi us a n electric suburban rai lroad company, a nd in the absence of fur­
t her information, we a ssume that t his railroad company is not within the 
jurisdiction .. of the In tel's tutc Commel"Ce Commiss ion under the Interstate 
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Commerce Act, a s amended by the Transportation Act of 1920. See 49 
U. S. C. A . 1, (22 ); Tex as Y. East ern Tex .. l s n:. n. ('o"'l)all )" 2:;8 U. S. 204; 
City of Yonke rs y. U. S. , ~22 U. S. 685, 64 S. Ct. :127, 63~. 

As su limitl,t1, yo uI' inquil'Y rrqui l'cs ulir ('unsidc I'H t ion u[ two matters: 

1. The authority of t he Railroad and Ware house COlllmissiun to permit 
an electric suburhan rail road company to abandon its line of ra ilroad or a 
portion thereof. 

2. T he rig-ht of an electr ic s uburbHn I'Hi lroad company to abandon its 
line of rnih'oad 01' It portion thereof. 

Whether t he Ra il road and Warehouse Comm iss ion may perm it such a 
J'u il road company to Hbandon its line of "a ilroad or a poriion thereof de ­
pends upon its s tututor y author ity. Such author ity is not contained in M. S. 
1949, Section 218.62, re lating to the discontinuance of the operation of reg­
ularly schedu led intrastate passenger trains. The discontinuance of train 
service and the abandonment of a railroad line or a portion thereof are not 
the same. See Ill inois Cent. n. Compa ny y. Illinois Comme rce Commission, 
75 N. E. (2d) 23 and t he eases cited thc l·c in. 

We next con!'i<icr whether t her e jo;; any stu tutory au t hol'ity authorizing 
the Raill'mld und Wl.lI'ehouse Commiss ion to perm it the abandonment of a 
railroad line or any portion thereof. Prior to the enactment of L. 1945, C. 
21, the authority of the Commiss ion to permit s uch an abandonment was 
expressed in M. S. 1941 , Sections 2I9.fi8 und 219.74, which sec tions i'ead in 
Il<U·t as fo llows: 

"No compa ny operating any line of ra il road in the s tate sha ll aban­
don t he same 01' a ny portion thereof nor s hall it abandon any s iel ing, 
s idetrHck, 8 PU I', a i ' other rai lway t rack of any kind wh ich has once been 
opened and used for bus iness, nOI' s hall it dose for truffic th{'reon except 
a s p rovided in Section 219.74 . • * * 

f'Any !'f.lih·oad company des iring to abandon or close for traffic any 
portion of its line, s idi ng , sidetrack, ~ Plll' 01' othe r r<-lilway t rack, sha ll 
first make application to the commission in w r iting. Before pass ing 
upon such application the commiss ion s hall fix a time and place for 
hearing and I'equ ire :<:uch notice t he l'cof to be give n as it deems reason­
able. Upon the hea ring, the commiss iun s ha ll ascerta in the facts and 
make findings the reon a nd , if s uch fa cts s atisfy the commiss ion that the 
propos ed a bandonm ent or clos ing fo r tra lllc will not resul t in s ubs ta nti a l 
injury to the public, the commission may allow t he same, other wise, it 
" ha ll be denied, or, if the facts warrant it, the application may be g r anted 
in a modified f orm.1> ( Emphas is supplied.) 

These s tatutol'y pr ovis ions were interp reted by the Minnesota Supr eme 
Court in the case of State v. Duluth & N. 1\1 . Hy. Co., 150 Minn. 30, 184 
N. W . .1 86. T her e the cou r t he ld t hat t he Rai lroad and Warehouse Commis­
s ioll possessed only the authority g iven to it by t he legi ~ lature und cou ld 
perm it abandonme nt of a ra ill'oad line where it de termined that such abun· 
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dO llmcnt "will not result in s ubstantia l injury to the public" but that it 
could not permit abandonment of a ra ilroad line in amy othe r" casco T he 
court said : 

" While it might seem desirable that the ques tio n whether a ra il ­
way company has the righl to abandon its road because i t cannot be 
opel'uied at a loss, s hou ld be dete r mined in some orderly and autho r i­
ta ti ve manner befol'c the r oad is closed to t rllffi.c, Hnd while the Ra ilroad 
and Warehouse Comm iss ion is probably the on ly Hgcncy of the slate 
wh ich possesses the fac ili ties and machiner y fo r ascertaini ng' and de ler­
mining t he ques t ions of fact involved, yet that comm iss ion possesses 
onl y t he a u t hor ity given to it by the leg is la t ure and CH nnot exceed the 
bounds to its powcr fixed hy the Icg-i8 Iature.1! 

See a lso M. & St . 1'. S. H. Co. v. Village of Birchwood. 186 Minn. 563, 244 
N. W . 57; 5 Dunne ll 's Mi nn. Dig. , Sec. 8088e, and Hill City n y. Co. v. Young­
,.uis t . 32 Fed. (2d ) 8 . 9. 

T hus, under t he statutory provisions a s they e xisted prior to t.he enact­
ment of L. 1945, C. 21, the jurisd ict ion of t he Commi~sion to permi t the 
abandon ment of a I"u il road line or a por tion t hc l'cof wa~ limited to t he one 
instance fa lli ng withi n t he emphasized portion of the statutory provis ions ; 
viz,: when t he Commiss ion found that the aba ndonment 0 1' clos ing for traUic 
wo uld not result in substantial injUl'y to the publ it'. 

Th is limited jU l' isdiction of t he COllllllis!'ion to pe l'mit. abandonmen t of 
a r a ilroad line or a pOI·tion thereof, was wi t hdrawn by t he enact.ment of L. 
1945, C, 2 1, which rcpeah:!d M. S. 194 1, Sections 219.68 a nd 219.74, and re­
c nacted in t hei l' pl ace other statutol'Y provis ions , includ ing Minnesota Stat­
utes 1949, Sec tions 2 19.6:S I , 2 J!UW 1 , 2H.l.741 and 219.742, See Sta t t' v, Chi­
ca go Grea t We~tern Rail wuy Co .• 222 Minn. 504, 25 N. W. 2d 294. The 
I'eenucted sta t uteti , howev~ r, rclute onl y to a s pur , indu str ia l, team, sw itch­
in g' or s ide t rack which has been used d irectly by the shipping public 0 1' Hny 
member t her eof fOI' thc lond ing' 01' unloadi ng' of freig ht and have no applica­
tio n to t he matler s now being con ~ id e red . 

Exist ing' ~ tatuto l'y p rov is ions do not con fe l' upon t he Rai lroad and Wa re­
. house Commission authority to penn it an electr ic s uhurbHn n li ll'oad COIll­

pHny to ubmulon its lines 0 1' a portion the reof fO I' a ny reason whatsoever. 

Althoug h the Rail r oad and Wal'ehou:-:e Comm ission no longer hus authol'­
ity to per m it s uc h a railroad COIll))Hny to abandon its lineR 01' a portion 
thereof, s uch luck of jU I'isdiction of the Commiss ion doeti not dis pose of the 
second matter I'uised in t his opi nion, viz.: the r ight of lhe electric suburban 
ra ilroad com pany to abandon il ~ lines 0 1' a por t ion thereof. 

Whl..' !·c :-> uch :l r{!J,{u latUl'y IlOdy is w ithoul authori ty to pcrmit abandon­
tnl' lI t of a I·.lil l'uatl line 01' a )Iul'Lio ll thereof, the q uest ion of whet.her l hc 
rai lroad cOlllpany it:.;c lf llIay efl'ecl :;uch an uiJH ndollllH!nt involves a cuns itl­
e ra t iull of' nlH ny factu l·s. These factors int' ]ulic, 1'01' (·.\(u mpl e, lhe te l' Ill S of 
the cUiTie r 's cha rlc t· and fr a nc hises, the ('a lTier's finu ncial cond ition a nti 
eH rn ings as th('y I'e late to t he ent ire ra ilroad sYI'J tc ll1 a nd Lo t he portion 
o r por t iu ll s t hc rcof sought to be a ba ndoned, t he cffect upon t he ra ih'oad a nd 
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upon the public of an involuntary operation of the line 0 1' lines sought to be 
abandoned. Sec 44 Am. Jut'., Sections 2 11 through 213 and t he ca ses and 
annotations refeJ'l'ed to t.herein; 10 A. L. R. (2d) 11 2 1. In the absence of a 
statement of facts which would enable us to determine the presence or ab­
sence of the above factors , it is impossible to categorically determine whether 
the e lectric suburban railroad company in question has a right to abandon 
its lines 0 1' u portion thereof, 

JOSEPH J . BRIGHT. 
Ass istant Attorney General. 

Minncsot.a Railroad Hnd WI.lI·choutic Commiss ion. 
October 25, Hl51. 365-B-12 

OFFICERS 
~ 

214 

(;u\'{'rnor-I'ruclamalinn-Ilolidays-When holiday falls un Sunday. folluw­
ing Munday not legal holiday. but Governor may issue Ilroclamation re­
ques ting obsen'ance on Monday. 

Question 

You ,'cqucs t H ruling as to the authority of the Governor in the matter 
of issuing U »I'oclnmation requesting observance of Armistice Day on Mon­
day, as t hi s yCUl' November 11th falls on Sunday. 

Opinion 

1\'1. S. 194!J, Section G45.44, Subd. 5, d esi ~nat.cs UAl'mist icc Day. Novem­
IJcl' 1.1" as a uHoliday." 

When November 11th !ails on Sunday. the following day does not be­
come tI legal holiday. and there is no statutory provision authorizing t he 
Governor to des ignate s uch following day as a legal holiday. 

However, there is no law prohibiting the Governor from issuing a proc­
lamation I'equcstin~ an observance of Armistice Day, which this year faOs 
on Sunduy. on the following Monday in such manner us he deems advisable, 
t hough such proclamation will not have the effect of Inw, and compliance 
therewith cnnnot he lcgully enforced. 

GoveJ'nol' of Minnesot.a. 
October 16, 1951. 

.J. A. A. BURNQUIST. 
A ttol'llcy GeneJ'a l. 

276-C 
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215 
Exempt.ion--Churches-Bowling alleys in parochial schools. 

Facts 

The Church of St. Thomas nt St. Lou is Park has a howling a lley in its 
parochial school building (01' which it c hlll'goes howling fees fO l' the lI~C 

the reof by the public. 

Question 

Arc ~uch howling allcys exempt 0 1' al'e they suiJj(lcl to exemption as 
persona l property'! 

Opinion 

Minncsotn Statutes 1949, Section 272.03, Subdivi s ion I, provides that 
for the purposes of taxation " r ca I 1)I"Ope rty" includes the land itse lf and all 
bui ldings , s tructures and improvements 01' other fixtures on it. Whether the 
bowling alleys to which you r efe r nre fixtures within this defin ition of rea l 
property. is a question of fact. which will have to be determined by the 
assessing officia ls . In making that determination those offic ials s hould apply 
the tests which are ordinarily applied in determining whether <l cha ttel has 
become a fixture . 

See 3 Dunnell's Minnesotn Diges t , Fixtures, Section 3766. 

See also .1950 Assessors Manual, Section 206, p. 46. 

If it is determined that the bowling a lleys cons titute real property 
within the definition of that term in Section 272.03, Subdivis ion .1, the ques­
tion next arises a s to whether the parochial scho.ol building, Qt' any part of 
it, loses its otherwise exempt status by reason of the opera t ion of the 
bowHng alleys. The Minnesota Supreme Court, in the case of Christian nusi­
ness Men's Com mittee v. State, 228 Minn. 549, 38 N. W , (2d) 803, has laid 
down the rule that when a building is owned by a charitable or other t"1X­
exempt institution and one s ubstantial part thereof is directly, actually, a nd 
exclusively occupied by the institution for the purposes for which it was 
organized, and another s ubs tantial portion thereof is Jle rmanently used fOI' 

revenue by rental to the general public, the building with the grounds 
thereof is pro rata exempt from taxation and pro rata taxable according to 
its separate uses, und it should be assessed and taxed on t hat portion of its 
proper a ssessab le value a llocated to the taxable use, after deduct ing from 
its over-all assessable value the portion thereof properly allocated t o the 
proportionate lax-exempt usc. The court in its per curium dec ision denying' 



384 T AXATION 

the petition fol' l'eu l'j.(ulllent state~ t hut what i ~ a subst.an tia l portion of t he 
building is H quest ion of fact to be dctenn ined in the Jig-ht of a reasona hle, 
Iluiunll Hnd prHcti<:al intcrpn:: t at.ion of that tt' I'm, 

If it is dete l'lninC'(] that the howl in).:' a ll l'Ys con:-;l itutc pCl'soml1 IJI 'O pc l'ty 
I'Hthe l' than I'ca l prope rt.y. and that t hut. personal Pt'OI)('rty is not being de· 
voted exclusivel y to a Jlroper church u~c, 

Compare Opinion No, 331,1942, Publis hed Opin ions of Attol'ney General 
it necessarily follows t.hat they are subject to ad valorem pe l'sona l propcrty 
ussessment . 

CHARLES P. ST ON". 

Was hinJrton County Aitol'ncy, 
Fc bnlHry !), t!)&l. 

216 

Assistan t A HOl'Ilcy Genel'al. 

4 14-D-" 

Excml)t.iun - G rain hinr-; - Immunit y rrum I;lxntiun of J,!' r ni n hins OW lied by 
Cumm udil y ('red it Coqwral iun-M, S, 1!l4!l, Section 272 ,O~, Suhd, I. 

Facts 

A question has arisen a s to thc taxation by the State of Minnesota of 
).:'rain bins belong-in).:' to the Commodity Credit COl'porat ion of the United 
S tutes, You state that. there nre 559 of these hins located on 108 s ites in 36 
counties of Minnesota, The bins arc quonset·t.ype str uctures varyin)!' in s ize 
from 40 by 100 feet to 30 by 100 feet, with Cllpilcities varying from npPI'ox i. 
mutely 25,000 bushels to approximately 38,000 bu:o:hc1s, The bins nre tunne l· 
like in shape and res t on a so· ca lled floating slah of concrete some foul' 
inches in thickness. There is no foundation, The concrele s lab is poured 
directly on to watel'p)'oof pape r laid on the sUl'face of the ground. Anchor 
bolts are placed in t he concrete at the time it is pour ed, and t he b in is bolted 
to t hese anchor bo lt:o:. T he bin can easily be moved hy unbolting them Il'om 
the s labs, 

You s tatc fu r t hcr t hal the s i ~cs ful' t.he g l'Hin bins are leased by Com· 
modity Credit COl'pol'ution from the landowners, The leases recite that the 
bins s haH not be cons ide red a s nffixed to the r en l estate, and that the cor­
poration shall have the !'ight to rcmove all 0)' lIny of them at ,-lny time, The 
l cu~e~ all cnd October I, 1954, 

Ques t ion 

I II a ssess ing the I'enl propel'ty upon which t he grain b i n ~ arc locat.ed 
fol' ad valorem tax purJloses, should l he vn lue of the bin:-; he included in t he 
val ue of the real property'! 



TAXATION 385 

O))inion 

T he Commodity C,"edit Corporation is an instrumcntnlity of the United 
Stutes created by an Hct of Congress ( 15 U.S . . 714 ei seq.). Possessions, 
inst itutions, and nctivities of lhe Feder'a l Govcl'll lll t'ni al'c immune from any 
fOl'm of state lnxation unless t hat. immuni ty hil s been waived. The immun­
ity fl'om state luxa tion of J'cnl pl'oper Ly onl y of the Commodity Credi t Cor­
porat ion hil s becn wHived by COIl g'I'CSS by the le l'lllS of 15 U.S.C. 7 13a-5, a s 
rollows : 

"Bonds, notes , debentures , and other s imilar obligations issued by 
the Commodity C,'cdit COI'paration under the prov is ions of Sections 
713a- l to 7.1 3a-5 of this titl e shull be deemed and held to be instru­
mentalities of t he Government of the United States, and as such they 
and the income de l'ivcd the l'cf l'o lll s hall be exempt. from Fede r-al, State, 
lllunicipal, und locul taxat.ion (ex ce pt. :-;u l'tu xes, estate, inhe ritance, a nd 
gift tuxes ), The Commodity CI'(·d it. CO"llO I'ation, including its franchise. 
its capital. rese rves, and s Ul'plus, and its income shall be exempt from 
all taxation imposed by t.he United State~, by any Territory, depend~ 
ency. 01' possession t he reof, OJ' by nny :::)tnte, county, inullicipali ty, or 
local taxing authority; except that any real property of the Commodity 
Credi t Corporation s hall be s ubject to. Statc, Territorial, county, munici­
pal, or local taxation to the SHme extent tlcco l'ding to its value as other 
r ea l property is taxed!' 

Whether or not the g ra in billS in question <Ire real proper ty of the 
Commodi ty Crcdit COl'poration within t he tCl'IllS of 15 U.S,C. 713a~5 quoted 
above as disti nguished from per sonul propcrty is a question of fact to be 
determined by the a ssessing oflicia ls , On the basis of the facts presented in 
your letter, these bins should he found to be pe rsolHl l propel'ty in light of 
t he general rule t.hat s t rllctu l'CS placed on the land of a nothcr , and with an 
ngrecll1cnt 01' lIndel'sttlllding t hat they a l'C to IJc removed 0 1' considered a~ 
personal propert.y , al'C leg ally IW I':-;onal PI'oPNty, See ~ milh v. Park, 3 1 
Minn . 70, 16 N . W. 490. 

The bin ~ in question, not being rca l PI'Opc l'ty within the meaning of 15 
U.S ,C. 7l3a~5 Quoted above, a l'e immune from taxution, and theil' value should 
not be included in t he value of the reu l property in assessing for ad valorem 
tax purposes, 

In writing this opinion. I havc in mind Minnesota Statutes 194D, Section 
272,03, Subdivision 1, providing that : 

UFor the pm'poses of t.."lxation, 'real property' includes the land itself 
and a ll buildings, St l'uctUl'CS, and impl'ovements 0" oth(>I' fixtul'es on it , ... " 

H aving determined. however , thut the grain bins in ques tion a r e not 
real property within the meaning of 15 U,S,C, 71 3n~5, such bins are immune 
from taxation in the State of 'Minncsota, and that immunity cannot be de­
str oyed by the Minnesota law defining what is to be considcred as "real 
property" for Minnesota ad va lorem tax purposes , 
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In the case of United Staies v. Allegheny County (1944) 322 u. S. 174, 
64 S. Ct. 908 (t he now famous Mesta Machine Company case), the assessing 
authority of Allegheny County. Pennsylvania, added to the a ssessment of 
real es tate of the Mesta Machine Company certain machiner y owned by the 
Federal Government located thcl'eo ll on the theory that only the land was 
being taxed which the United States did not own, and the Government's 
machines were cons idered only a s an enhancement of the value of the land 
to Mesta, its owner. (The P ennsylvania statute, like our stutute, lll'ovided 
for an in rem a ssessment of the land, including the value of all structures and 
improvements thereon,) The Court saw little theoretical difference, and no 
pra ctical difference at all, between what was done and what would be done 
if the machinery were taxed in form, and held that the subs tance of the 
procedure was to lay an ad valorem property tux on property held by the 
United States, in violation of the Federal Constitution. 

Since the bins in quest ion WCl'e owned by the Commodity Credit Cor­
poration, a declared instrumentality of t he Government of the United States, 
it fo llows that in view of the United States Supreme Court's decision in the 
Mesta Machine Company case, the value of such bins cannot be included in 
the a ssessment of l'eal estate on which t hey are located. 

Commissioner of Taxation. 
November 2, 1951. 
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JOSEPH S. ABDNOR, 
Assistant Attorney General. 

414-A-2 

Exemption-Hom~8tead-Dwel1ing left by decedent to brothers and occu­
pied by brothers constituted homestead of brothers even though probate 
proceedings not completed- Minnesota Statutes 1949, Section 273.13, 
Subdivision 7. 

Facts 

"During her lifetime, from 1946 to the date of her death in Febru­
ary of 1950, Miss A lived in her homestead, together with · her two 
brothers, Band C. 

"By her will, Miss A left the. l'esidence property, her homestead, to 
her brothers, Band C, where they were residing at the time of A's 
death. 

"Pl'obate proceedings in the estate of Miss A were initiated in 
March of 1950 and the Final Decl'ee of Dis tribution was issued on Sep­
tember 15, 1952. Band C continued to occupy the premises in question 
down to the present time." 
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Question 

"When did t he property in question become Band C's homestead 
so as to entitle them to r eceive t he benefits of the homestead valuation 
of 25 per cent of t he first $4,000.00 for taxation purposes 1" 

Opinion 

I t is the opinion of this office tha t t he proper ly in ques tion became B 
and C's homestead within the meaning of Minnesota Statutes 1949, Section 
273.13, Subdivision 7, at t he instant of the dea th of Miss A. Under the fact .. 
you stated Band C occupied the property. Band C were al so the own ers of 
the property under t he fo llowing rule a s set ou t in Dunnell's Minnesota Di­
gest, Vo1. 2, Section 2722: 

"The title to the real property of a decedent passes immediately 
upon his death to the heir s or devisees, subject to the claims of admin­
istr ation. The heirs or devisees have the right to the immediate pos­
session, subject to th e right of t he representative to take possession 
under t he statute for purposes of administration. No act or decree of 
court is necessnry to vest them with t itle. It vests by operation of law. . . . ,. 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

Watonwan County Attorney. 
November 17, 1952. 
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232-d 

Exempt ion - l'layground -IS-acre tract owned by American Legion Post. 
used by public as a playground - Not entitled to exemption as public 
property- Minn. Const., Art. IX, Sec. 1. 

Facts 

UBloomington Post No. 550 of the American Legion, Department of 
Minnesota, has been incorpornted under Section 312.01 of M. S. 1949. 
This corporation owns a I 5-acre tract of land situated in our town which 
is devoted exclus ively to the use of the public as a playground, that is, 
it is used exclusively for a public purpose." 

Question 

Is the tract entitled to exemption from ad valorem taxation? 

Opinion 

Minnesota Cons titution, Article IX, S ection I, and Minnesota Statutes 
1940, Section 272.02, Paragraph (7), provide that "public property used ex­
clusively for a ny public purpose" shall be exempt from taxation. Although 
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the tract in ques tion may be used for a public purpose, it is not owned by 
t he public a nd, therefore, is not entitled to exemption under these constitu­
t ional and s tatutory provisions. 

Opinions dated May 26, 1950, l"ile No. 414 -d-6, No. 203, 1948 report, 
December 30, 1930, File No. 41 4-a - ll a nd No. 353, 1944 Report. 

CHARLES P . STONE, 
Assis tant A ttorney General. 

'rown Attorney, TowlI o( Bloomington. 
April 4, 195 1. 

219 

4 14-d- 1L 

Exemption-Teacherage- Minnesot a Cons t itution, Article IX, Section 1. 

Ques tions 

Hl. If a school dist rict (consolidated) owns a teacherage a nd rents 
it to a coach as par t of his (the coach's ) salary, does t he teacherage 
remuin tax free? 

" 2, Does it rema in tux f ree if t he coach in case (1) above rents a 
room Ollt to a nother tea cher ? 

1l3. Would it affeclthe s t.atus (lax free 0 1' not) if the d istrict. rented 
the~e rooms t.o othe,r tenchel's 1" 

Question Nn. 

OI)iniol1 

Minnesota Consti tution, Article IX, Section 1, provides : 

u • •• Publ ic property used exclus ively for a ny public purpose 
shall be exempt from taxa tion . ••• " 

Si nce proper ty owncd hy a school dish 'iet is public pl'opel'ty , if it is 
being used for public purpose it is exempt from taxation. In State v. Carle­
ton College, 154 Minn. 280, 19 1 N. W. 400. t he Supreme Cour t of t his state 
held tha t IHoviding homes for t he professors of an instit ution like Carleton 
College is regarded as rcasonabl y necessary ; t hat courts will not readily 
int erfere wi th the judgment of the governing body of un institut ion as to 
what is for its bes t interes ts , financia lly or otherwise ; nor is it impor tant 
t hat the professors ' sa lar ies are diminished by what is termed rent for the 
houses they occupy. It is the opinion of t his office t hat if t he Board of Edu­
cation cons iders it to be reasonably necessary f or the operation of a public 
school t hat the school dist ri ct own a teacherage and rent it to the coach as 
part of his sa lary then thc property ia being used fol' n public pUJ'pose and 
it is exempt from taxat ion. 
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qUI':-;1 ion Nn. :1. 

Opininll 

II uncl e!' t.he c irCUtll:i Laru.;cs "d<!IT Cd til in QUl.!s l ioll Nt). 1 t.he couch I'tmLi' 
out a room to another teacher , Lhat. por'lion of the bui lding being rented out 
is not subject to ta.x exemption. The room being r en ted out is used for a 
private purpose; that i!':, renta l purposes with benefits r eceived by the coach. 
(f a s ubstantia l portion of the building is being lI !ied for rental purposes, t he 
building " s hould be assessed and taxed on that portion of its propel' Hssess­
able value a llocated to t.he taxable use, after deducting from its ovcl'-all 
assessable vulue t he portion thereof properly a llocated to t he propol'tionnlc 
tax exempt use." See Chris tian Bus iness Men's Committ ee v. S la te , 228 
Minn. 54!), 38 N. W. (2d) 803. 

Ques tion No. 3 

O pinion 

In an opinion of this office dated December 18, 1946 (File No. 414-b-5) 
there was presented the question of the taxable status of a home for teach­
er s owned and equi pped by an independent consolidated school dis trict 
wherein the teacher s pa id t he dis tri ct what the Boal'd cons idered un upkeep 
and r eplacement fec of $50.00 p CI' month. We said in that opinion: 

"l[ it was not necessary to build und equip th is property for the 
housing of the teacher s, then the school district was without right. to 
IU1'Ili sh it. The ques tion of the necessity was fo r t.he board. III view of 
the law, ] would consi(h.' I' this a )l ubl ic use. The fact that the pl'oper ty 
is owned by the school d istdct and devot.ed to a public use makes it 
exempt from laxution. I f it were nol lo be devoted to a public use, then 
the school distri ct had no rig ht to acquire it in the firs ~ place. My {'o n­
dus ion, the ref ore, is tha t it is exempt Il'om taxation." 

In an opinion of this oflice del led Augu~ t 27, Hl42 ( Allol"llcy Genera l's 
Report 1942, No. 347). thi s office ruled: 

"The school di strict here involved cun only own the proper ty in 
question to ennble it to perform a governmenta l function, that of edu­
cation, It has no legal rig ht to engage, in U PI'opl'ietary capacity, in the 
bus iness of leasing r ca l estate .••• " 

This question t hen presents H fact ques tion to be resolved by t he assess­
ing officia ls. If the school dis tl'ict by such r ental is in the bus iness of leas­
ing or r enti ng t his property to teachers, the proper ty is not tax exempt. 
If, on the other hand, t he furni shing of living quu l'lel's to the teachers is 
reasonably necessary to the pl'opel' function of the schools , the fac t that t he 
teachers are paying to the d istrict an upkeep or rep lacement fee on the 
property does not aft'ect till' ~ tatu s of the 111'Opcl'ly fol' lilxution Jlllrposes 
:tnd it i ~ exempt. 

Commi s::i ioner of 1!~duCHlitJlI. 

August .1 ~ , 1952. 

.l (J S f~PH S. ABDNOR, 
A i's i ~ tHnl Altor Tlf'Y Geuc l'ul. 

414-B -G 
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nl"fundmelll- inler,·s l.--Nn inlcrcsl is Im yuh le UII such refllnds- M. S. 1949, 

Section 270.07. 

Ques tion 

Where the r eal estate tax is clToneously assessed at too high a figurc 
and it is discovered that the taxpayer has u refund coming, is the taxpayel' 
entitled to interest on t he refund? 

Opinion 

An applicant for a refund of ad valorem tax mus t proceed under the pro­
visions of Minnesota Statutes 1949, Section 270.07, which r eads as follows: 

"The commiss ioner of tuxation ••• shall have power· •• to 
order the refundment, in whole 01' in part. of any taxes, costs , penalties 
or interest thercon which have been erroneously or unjus tly paid ••• II 

The interest referl'ed to in the above quoted portion of Section 270.07 
is interes t on the tux which Jlluy huve uccllmulated because it was not paid 
on tim.e and became dl:!linquent. Thet'l:! is no provision in the statutes for 
adding interest to an amount refunded to a taxpayer. It is, therefore, the 
opinion of this oflice that the taxpayer is not entitled to any interest on a 
refund of ad valorem tax, 

Brown County AlloJ'l lt'y . 
JanllUI'Y 2fi, 19G2. 
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JOSEPH S. ABDNOR, 
Assis tant Attorney General. 

424- A- Il 

Refundment -- Taxes voluntarily paid - Refund of illegal taxes voluntarily 
paid within discretion of Commiss ioner of Taxation--M. S, 1949. Section 
270.Q7. 

Facts 

An individual has made application for the r efund of certain taxes paid 
by her from 1924 to 1950, inclus ive. totaling an amount of $1,301.62. 

" Her claim is t hu t the AuditOl"s Office included this pHl'Ce.l with her 
two lots fo1' tax pUl'poses, being a tract lying between Lots 5 and G, 
Block 2, CUl'tis Survey, Hnd the Mississ ippi River, and this tax was paid 
on said parcel of land adjoining the above lot s which she owned and 
said parcel of land is ulleged a s belonging to the State of Minnesota and 
has been occupied ll S n tennis cou rt by the State Teachers College. Ap­
pal'ently she is making claim under Sec·tion 270.07 M. S. A." 
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You slate you are informed that it is the custom of the Department of 
Taxation as a matter of practice to limit refunds of t.. .. x to t he current year 
and in some cases to t hree yeal's prior, but in thi s case the applicant is 
making a c1a im f or refund of taxes paid ovcr a period of twenty-five year s. 

Question 1 

Docs the Jaw r equire that tax cf.; pHid pl'jor to thr ee yea rs from dute of 
application be refunded to the applicnnt '! 

Opiriioll 

You I" Illlc:-;tion is amnvcrcd in the negntivc. The scltled law or lhis s t~ltc 

is that olle who pays illegal taxes volunta ril y is not cnlitlcd to recover them. 
Whether t he whole or part of ad vulorem taxes paid should be refunded is a 
matter within the discretion of the commissioner of taxation and not one 
of law for the courts. The COUl·ts will in terfere with an exercise of the dis­
cr etion vested in the commissioner of taxation only to correct a manifest 
abuse thereof or pla in error in law or fact or mixed law and fact . See Appli­
cation of P. I . Telephone Company for Refund of Taxes. 156 Minn . 87, 194 
N. 'W. 317. Neither Minnesota law nor Federal law r equ ires t ha t a county 
refund taxes which have been volu ntarily paid. Mahn omen County , Minne­
sota v. United States, 31 9 U. S. 474, 63 S . Ct. 1254. 

Question 2 

Would not the Statute of Limitation bar the collection of a ny part oC 
said tnxes paid more t han six years priol' to app lication? 

Opinion 

The opinion of t h is office in answer to Question No.1 being that the law 
does not r equire that taxes volun tarily paid be r efu nded, t he stntutc of li mi­
tation has no app lica tion to the ins tant question. 

Stearns County Attorney. 
J anuary 30, 1952. 
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JOSEPH S. ABDNOR, 
Assistant Attorney General. 

424-A·ll 

Undervalued- Auditor to inc:lude 011 tax hooks l)rOI}Cr ty underva lued in cur­
rent year- M. S. 1949, Sections 273.02 and 274.09. (Opinions dated May 
1, 1952, and November 21, 1949, reversed.) 
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Facts 

"The County Auditol' turned the tax books over to the County TI'eas­
lIrer on or before the first Monday in January, 1952, assessments hav­
ing been madc May 1st, 1951. Any taxes due on said assessments are 
payable in 1952." 

Ques tions 

1< 1 f there is Ull undervaluation by ,'cuson of fuilul'c to tll ke into con­
s idcl'Htion the ex i ~ lc ll cc of building's 01' impl'ovcllllmts, the land has 
heretofore been asse~sed but th e- buildings on said land ·wel'c omitted , 
01' n rcclass ificution mucic, CHIl the Cou nty Auditol' make chall g'c~ in the 
cu rrent k"lX books within one yea I' after Decembcl' 1st of the yeai' in 
which the property wns assessed or s hould have becn as!'cssed? 

" If the nbove question is answercd in the negative, then in whal 
s ituations does Minnesota Statutes 273.02, Subd. 2, apply?" 

Opinion 

Minnesota Statutes 1949, Section 273.02, provides as rol1ows : 

I'Subdivi sion 1. Discovery. If any real or pel'sonal property be 
omitted in the assessment of any yea r 01' year s, and t he property thercby 
escape taxation, 01' if any real property be undervalued by r Ca son of 
failure to take into consideration the ex istence of buildings or improve­
ments thereon, or be enoneous ly classified as a homestead, when such 
omission, undervaluation OJ' erroneous class ification is discovered the 
county auditor shnl! in the case of omitted propel'ty enter such prop­
erty 011 the assessment und tax books for the yea r or years omitted, and 
in the case of property under va lued by reason of failure to take into 
consideration the ex istence of buildings or improvements thereon, or 
property erroneous ly class ified as a homestead, shall correct the valua­
tion or classification thereof on t he Hsscssment and tax books ; and he 
shall assess the property, and ex tend against the S3me on the tux list 
for the current year all arrearage of taxes properly accruing against it, 
including theJ'ein, in the ca se of personal propcrty taxes, interest 
thereon at the rate of seven pCI' cent per annum from t he time such 
taxes would have become delinquent, when the omiss ion was caused by 
the failure of the owncr to li:,;t the l'tlme. 1 f any tux a ll any pt'operty 
liab le to tuxation is IH'CVentcd from being collected for any yea r or 
years by reason of nny eIToneous proceedings, nndet'vu luation by I'ea­
son of failul'(> to tuke into cons itlcl'ution t he exi stence of buildings 0 1' 

improvements, cl'I'oueous classification as a homes tead, 0" other cause, 
the amount of s uch t:'I X which s llch property should huve paid !duIII Iw 
a(ldcd to the tax 011 s uch prO)le l·ty fOI ' the current yea I'. 

HS ubd. 2. Limitat ion. Nothing in Laws 1943, Chap ter G;~2 , us 
amended, shall authorize the county auditot' to enter omitted property 
on the assessmen t and tax books more than six yea l's after May first of 
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the year in which the property was originally a ssessed or should have 
been assessed and nothing in Laws 1943, Chapter 632, a s amended. 
shall authorize the county aud itor to correct the valuation or class ifi ­
cation of real property as her ein provided more than one year after 
December first of the year in which the property \vas assessed 01' l"h ould 
have been assessed ... .. " 

Our prior opinion r ef erred to in yom' letter related to the assessment 
of omitted real property under the provis ions of Section 273.02. Ana lyzing 
Subdivis ion j of the s tatute c ited above with r ega rd to omitted IlrOperty we 
find: 

" If any I'cal or pe r))o nal proper ty be omitt.ed in t he a~fi (·SS IlH.mt of 
all Y yea r or yea l'~ . and the property thereby escape taxation, * * * 
when sllch om i!'Os ion, * •• · i ~ di s~ovct'ed the county auditor ~ hall in the 
case of omitted property e nt.e r such property on the a :--!'icssment and tax 
hooks for the year or years omitted, * * * ," 

We held wit.h regard to omitted property under Section 273.02 that 
where the county aud ito r had a lready delivered the tax lis t to the coun t.y 
t reasurer prior to April I, he had no authority to add the omitted properly 
assessment to such tax Iis to 

The question presented in the ins tant request for opin ion j'elutes not to 
omitted property but to property undervalued by reason of failure to take 
into consideration t.h e existence of building s or improvcments thcreon, Ana· 
Iyz ing Section 273.02 with regard to this type of property we find: 

" • * • if any real property be underva lued by I'eu~on of fHi Ju rc 
to tuke in to cons idera t ion the exis tence of buildings 0 1' improvements 
thereon , a i ' be e ,ol'oneous ly class ified as homest ead, * •• when such 
•• * undervaluation 01' erroneous class ification is di scover ed the county 
aud itor shall * •• in the cuse of property undervalued by rcason of 
fai lure to takc into cons ide ration the existence of buildings or improve­
ments thereon, 01' property e loroncously classified as a homestead, shall 
correct the vuluation or class ification thereof on the assessment and tax 
books j •• • ," 

It is t he opin ion of thi s oflice thut when there is an undervaluation by 
reas on of failure to take into cons ide ration the existence of buildings or im­
provements, the county auditor may within one year after December 1 of 
the year in which the land was assessed correct the valuation or class ifica­
t ion of such l·ea l property on the tax books even thoug h such t:l~ book$: may 
he in the hands of the county treasurer. 

At.Lention is nl f.io ('alled to Minnesot.a f:ilututcs 1949, Scctiull 274.09, which 
1)I'ovides that: 

HJf the county audito), hus ,·eason lu Lelievc 01 0 is informed ,. •• 
that lhe a ShCS80r has not returned the full amount of a ll property rc­
quit'ed to be li sted in hi s town or district, or has om itted, or made an 
erroneous return of, any pl'opcrty subject to taxation, he shall proceed, 
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al ally lime befure the final settlement with the county tl'eaSUl'cl', to 
correct thc I'eturn of the assessor, and to charge the owners of such 
p,'opcl'ty on thc tux list s with t he proper amount of taxes. For such 
purpose the county auditor may issue compulsory process, r equire the 
attendance of ~lny person whom he may suppose to have a knowledge of 
t he property, or its value, and may examine such person, on oath, in 
relation to such statement or return. In all such cases, before making 
the entry on the tax list , the county auditor shall notify the person re­
quired to list that he may have an opportunity to show that his s tate­
ment or the return of the a ssessor is correct; and the county auditor 
s hall fil e in hi l-; office n statement of the facts or evidence upon which 
he made 5'o uch corrections, In no case sha ll the county auditor reduce 
the amount 1'eturned by t he assessor without the written consent of the 
~ tate auditor , on a s tatement of the case submitted by the county audi­
lo " 0 1' the party aggrieved." 

It is the opinion of this office that under the provisions of Section 274,09 
quoted above t he county auditor may correct the tax books at any time prior 
to final settlement with the county treasurer even though the tax books may 
be in the hands of the county treasurer in cases where the assessor has not 
returned the fu ll amount of all property required to be listed or has omitted 
or made an erroneous return of any propert y subject to taxation, I n pro~ 
ceeding under this sect ion the county official should be cautioned to observe 
those provisions of that section requiring that notice be given t o the person 
I'equired to make t he list. 

Inasmuch as the provis ions of Minnesota Statutes 1949, Section 274,09, 
were not cons idered in writing our opinion of May I , 1952, addressed to you 
and the opinion of this office dated November 21, 1949, No, 244, 1950 r eport, 
addr'essed to George D, Erickson, county attorney of Brown County, insofar 
a f!. th is opinion may conflict with such pr ior opinions, t he prior opinions ar c 
herewith overruled, 

Brown County Attorney. 
July 3, 1962. 
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J OSEPH S. ABDNOR, 
Assistant Attorney General. 

554-i 

County Agricultura l Societies- L, 1951, eh. 471- As!:iessed va luation as used 
therein means the lat est valuation for purposes or ta xation as fin ally 
equalized or an taxable proper ty within the county, excluding money and 
credits- M, S, A, Section 475.51, Subd. 5-Purchasing building and site. 
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Ques tion 

What. is the meaning of the te r"m "as::.;es~ed valua tio n" a ~ lI seci in LHW :-; 

195 1, Ch. 471, Section 1 ? 

Opinion 

So f ur HS pertinent to th is ques tion , Laws 195 1, Ch. 47 1, Section 1, ill 

JIll I't prov ides : 

"Any county in thi s slate having mar c than 10,000 and l e~s thun 
12,000 inhabitants , and an assessed ",'aluation of morc than $2,500,000 
Hnd less than $4,200,000 a nd having less thlln JO full or fra ct io lm l COIl­
g ressional townships may issue bonds or certifi cates of indebtcdnesti and 
se ll the same, without a vote of the people of t he coun ty , a s he re in pro­
vided, for anyone or more of the fo ll owing pur poses * •• . " (Emplw­
s is supp lied.) 

In our opinion the term Hassessed valuation" as used in sa id act means 
the legislative defini t ion of the words "assessed value" a s defined in M. S . A . 
Section 475.61, Subd. 6, which excludes money und credits f or t he rcuson 
that the samc are not taxable. 

VICTOR J . MICHAELSON, 

S herburne County Attorney. 
J anuary 28, 1952. 
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Special Ass istant A ttorney Gene ral. 

772-C-!i 

Library purposes - Two-mill levy authorized by L. 1949. C. 217, appJied 10 
33 YI % and 40% of the full and true value of class 3b and class 3c home­
s tead l)rOperty. res pectively-M. S. 1949, Sect ion 273.13, Subds. 6, 7 and 
7a. (L. 1933, C. 359.) 

Facts 

"Laws 1951, Chapter 217, authorizes count ies, cities, villages , a nd 
t owns to levy two mills f or the s upport of a l ibrary in a ne ighboring 
municipa lity. Chapte r 217 is an amen dment to M. S. A. Sect ion 134.12 
(oJ'ig ina lly enacted us Laws ]903, Chapter 173, and lust a mended by 
Laws 1913, Chapte r 509, at which time a one-mill levy was authorized 
for the purpose stated above). 

"Lnws J 933, Chapter 359, cha nged the amount that homestc<.td pro p­
c l' t.y could be assessed for taxation . This change in valua tion would have 
affected the salaries of officials, tax levy limi tations, and net debt lillli ­
t.ntions that we re based upon assessed valuation. Presullluhly, in o r<1 c l' 



T-AXATION 

lo maintain lhe :-; t.atu :-; quo wit.h rC' l'i pc(' t. to !'; uid mutters, after chang ing 
lhe valuation or homcs leud PJ>oP(.'l"ty , ~nid 1 , ~IW~ 19~:~ , C;hH ptC' I' ;\59, con­
IHill ed the fo llowinJ.!' pamgl'aph : 

'For the purpose of determi ni ng sHlu ries of all ollicials lmsed on 
a ssessed vnluutions and of determining tax limitations and net 
bonded debt limitations now establi shed by statute or by charter, 
class 3b and class 3c property shall be figured at :J3 1h% and 40 % 
of the true a nd full vulue thereof respect ively'." 

QuesUons 

hould the lwo-mill ievy authorized by Law::; 195 1, Chaptul' 217, ue com­
pu ted by using one of the following formu la s : 

" I. Two mill s applied to an amount thut. wou ld require class 3b and 
class 3c homest ead property to be fig ured at 331k % and 40(/0 of the full 
and true value thereof, respective ly. 

"] 1. Two mill s applied to the lower assessed value of homes tead 
property (20% and 25 % of the full and true yalue thereof, res pectively). 

"lIT, One mi ll (Laws 1913, Chapter 509) applied to an nmoun t t hat 
would l'equ il'e class 3b and class 3c homes tead property to be figured at 
33 y'!% Hnd 40 7<. of the full and true value thereof, respectively, and an 
additiollul one mill ( Laws 1951, Cha pte r 2 17) to be applied to the lowcr 
a~sesscd value of homes tead propcl·ty ," 

Opinion 

We have this day rendered an opinion to yo u holding that the provisions 
of M, S . 1949, Sect ion 273.13, Subd. 7u, originally enacted as u pal"t of L. 
1933, C. 359, have been, since the cffective date of the last cited act, in con­
tinuing effect in t he determination of tax limitations. 

Before answering your questions, we must first determine if the pro­
vis ions of L. 1951, C. 217, are tax limitation provisions, \Vc think it clear 
that these provis ions are tax limi tations within thc meaning of s ubdivis ion 
7a, s upra. 510 Groveland Avenue, Inc. Y. E rickson, 201 Minn. 381, 276 N. \V 
287. 

For the reasons stated in our opinion to you referred to above, it is our 
opinion t ha t the two-mill levy authol' ized by Laws 1951, Chapter 217, should 
be applied to a valuution bused upon 33% pel' cent and 40 per cent of the 
full ~md true value of class 3b and class :lc homestead propel'iy, res pectively. 

This l·onclus ion makes it unnecessury to uns wel' your other qucstions. 

Public E xnm iner. 
Ju ly 6, 1951. 

GEO. B. SJOSELIUS, 
Deputy A ttol'ney Genera l. 

5 19-C 
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Whether change in ,'a luation nrrected the salaries of officials-Limitations-

33 ~ % and 40 % of full and true value base therefor (or homesteads in 
classes 3b a nd 3<: respectively- M. S. 1949, Section 273.13, Subds. 6, 7 
and 78. (L. 1933. C. 359.) 

Fads 

"Laws 1933, Chapter 359, changed the amount that homestead pr op­
erty could be assessed fo r taxation. This cha nge in valuation would have 
affected the sala r ies of officinls, tax levy limita tions, and net debt limi ­
tntions that were based upon assessed va luation. Presumably, in order 
to maintain the s tatus quo wi th r espect to said mat ters, aiter chang ing 
the valuation of homestead property. sa id Laws 1933, Chapter 359, con­
ta ined the following paragraph: 

'For t he purpose of determining s a la ries of a ll officials based on 
assessed va luations and of determining tax limitations and net 
bonded debt Jimitat ionR now establi shed by statute or by charter, 
class 3b and class 3c property s hall be figured at 33% % and 40 % 
of the true and fu l1 value ther eof r espectively.' 

"Numerous tax levy ]imitations , that were fi xed at the time of t he 
passage of Laws 1933, Chapter 359, have been modified s ince the pas­
Rage of said law by amendment. Tn other instances, tax levy limitations 
have been cr ea ted by a complete new genera l law or by a la w of specia l 
applica t ion." 

question 

"Where tax levy limi tntions arc fi xed by laws passed s ubsequent to 
Laws 1933, Chapte r 359, will you ki ndl y inform me whether the assessed 
valuation aga inst which said t..'lX lev ies a r e to be computed should be an 
amou nt that would require class 3b a nd class 3c property to be fi gured 
at 33 Y.s% and 40% of the true and full va lue thereof, r espectively; or 
whether the lower a ssessed value of homestead property should be em­
ployed." 

Opinion 

Prior to the enactment of L. 1933, C. 359, a ll unplatted rea l es tate, with 
certuin exceptions not mate ri al here, including homesteads, was assessed at 
33 % pe r cent of its va lue, :md nil platted real estate, including homesteads, 
was nssessed nt 40 per cent of its va lue . Mason's Minn. Stat. 1927, Sec. ] 993. 
By the enactm ent of Chapter 359, the legislnture placed a ll homesteads, un­
platted or platted, in separate classifications. The unexempt value of a 
homestead upon unplatted land was to be assessed at 20 per cent of its value. 
The unexempt value of a homestead upon platted land was to be Hsscssed at 
25 per cent of its va lue. Chapter 359 a lso contuined t he fo llowing provis ion: 
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j'Fol' the purpo:;c of determining sala ries of al1 officia ls based 011 

a ssessed valuntions ,-lIu l of determining tax limitations and net bonded 
debt Iimit .ltions now established by statute or by charter, class 3b and 
class 3c property s hall be figured at 33% % and 40% of the tl'ue and full 
va lue ther eof respectively." (Emphasis ours. ) 

We a rc he J'u ('oncerncd with only one of the three a ffected Iimita t ion!'l, 
namel y. " t~\X limi tat ions." By L. 1949, C. 723, the legis lat ure amended the 
a hovC' hlll g'U:lj!(> hy dC'iet ing lhcrefl'om the wOI'ds "~\llCl net bonded deht limi­
tatiollf.:, " 

We l'OIllC now to ("oll sidcl'a tioll of the effect to be g iven to the word 
"n ow" a ~ u:"cd in the lunguagc quoted above. The question resolves itself 
into thi s : Does t he word "now" have a limiting effect l'es tricted to tax limi­
tations estubli s hed by s t..atute or charter on the effective dute of C. 359, or 
docs the word "now" have a continuing effect applicable to all such tax 
limitat ions in effect on the effective date of C. 359 or subsequently effective '1 
We have hud t he benefit of thorough research by interested counsel as well 
il :-; m ember s of the s tuff o f this office . The dec is ions in point are numerous 
a nd of little vulue to us fo r the reason tha t they are to be found to sustain 
either viuv. W e are compelled, t hen, to resort to fundamental rules of con­
s t ruct ion and other material which has some bearing upon the question be­
fore us. 

Thel'e a re no dec isions in Minnesota upon the word "now," but the effect 
o f t he word "now" i:-; l'i tuted in M. S. 1949, Sec. 6l15.45 to he: 

" Th(' fol lowi ng" wo rds a nd Ilhrascf<;, when used in any law hereafter 
e nacted. unless the context clearly indicates otherwise, shall have the 
meanings a scribed to t he m in t hi s section: 

" . . . 
"(19) 'Now,' in a ny provision of a la w referring to other laws in 

force, * * * or to any facts o r circumstances a s exis ting, r ela tes to the 
laws in rO I'ce, * * • 0 1' to the facts or ci rcumstances ex is ting, r cspec­
tivcly, 011 the e ffective date of s uch provis ion; 

" • * * ," 
' I' h iti canon of con~tl'uct i on was ennctcd by L. 1941, C. 492. B y its t.erms, it 
ha s no application to L . . 1933, C . 359. We s hall endeavor to apply t he canon 
of construction luid down in M. S. 1949, Sec. 645,16, which is a r estatement 
of applicable Minnesota case law: 

"The object of all in terpretution a nd construction of luws is t o 
nsccl'tain alld effectuate the intention of the legislature. Every law shall 
be construed, if poss ible, to give effect to all its p r ov is ions. 

I< • * * 
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"When the words of a law are not explicit, t he intention of the icJ,!"­
islatUl'c may be ascer tained by considering, among" other matters: 

I/(l) The occasion and necess ity fOl' the law ; 

"( 2) The circumsbtnces unde r wh ich i t was e nacted ; 

fI •••• • 

1'(4) The object to he attained; 

II ••••• 

"( 6) The consequences of H particular intel'preLution; 

•• • •••• 
4«8) Legislative and adminis trative inLerpret~ltiun s of the s tatute ," 

W e are fortunate in having in 510 Groveland Avenue, Inc. v. Erickson. 
201 Minn. 381, 385, 276 N. W. 287, the following express ion by our supreme 
court with reference to Chapter 359 : 

II ••• AlI that was done by t he law of 1933 was to declare new 
and reduced proportions of value whereon to tax homesteads bu t to 
preserve former and higher rates for the figuring, that is the applica­
tion, of tax limitations . ..... (Emphasis ours.) 

It appears clear from t he history of tax legislation in this state, the above 
expression of the supreme court and the contemporary economic times, that 
the purpose sought to be attained by the legis lature was to give relief fl'om 
t axation to the owners of real estate used for homestead Jlurposes without 
changing the basis upon which tax limitations were to be determined thence­
fort h. Applying the r easoning in the above cited case, Chapter 359 did not 
change any tax limitations imposed by stat ute or charter, but only preserved 
the basis upon which such tax limitations were determined. It must be r ec­
ognized also that the state and county auditors have very little time for 
spreading the annual real estate taxes. Uniformity of treatment expedites 
their work. To hold that they would have to make an additional class ifica­
tion of tax 1imitations based upon tax limitations enacted subsequent to 1933 
would increase their work tremendously. We are not jus tified in placing ' 
that burden upon them unless it clearly appear s that t he legislature so in­
t ended. It does not so appear. 

The supreme court of Minnesota has considered the effect of the word 
"already" a s used in Laws 1905, C. 175. The word 4/alrendy" would appear 
to be more strongly indicative of the present than the word ((now." How­
ever, in Evenson v. Demann. 109 Minn. 328,331, 123 N. W. 930, the court said : 

4/ ••• We are of opinion that this was the intention of the ]eg­
islature. and construe the word 'a lready' to have reference to the future, 
as well as the present." 

Webster's New International Dictionary, Second Edition, in defining "al­
ready" states it "refers to the time that is past with r espect to the verb 
which it modifies." In defining "now" it states it means "at the time imme-
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diately before the present." Upon the basis of these definitions, "already" 
and "now" are so nearly synonymous that we have no hes itancy in applying 
the construction made by the court in the CRse las t cited above. 

We a lso have a legislative interpretation of the word "now" as used in 
Chapter 359. We have referred above to the amendment of Chapter 359 by 
L. 1949, C. 723, wherein the words "and net bonded debt limitations" were 
deleted . If the word "now" in Chapter 359 did not have a continuing effect, 
there would appear little r eason after the lapse of years to eliminate "and 
net bonded debt limitations." The reenactment by the 1949 act of the words 
"now" in conjunction with the reenactment of "determining tax limitations 
now estublis hed by statute or by chal'terll was in itself , at the very least, a 
recognition of the continuing effect of the provision hCl'e under discuss ion. 

Another factor sugges ting a progress ive interpreta tion of thc word 
"now" in regard to tax limitations is the other language contained in the 
fol1owing sentence : 

"For the purpose of determining salaries of all officials based on 
assessed valuations and of determining tax limitations now established 

• * •. " 
The words "assessed valuations" clearly refer to a progressive, and not 

a static, standurd. Minnesota Statutes 1949, Section 475.51, subd. 6, reads : 

" 'Assessed value' means the latest valuation for purposes of taxa· 
tion, a s finally equalized, of all property taxable within the municipal­
ity." 

The foregoing definition of "assessed value," as a matter of statutory 
history, has a lways been regarded ns interwoven with Section 273.13. 

In determining the effc,ct to be g iven to tliese matters which we have 
discussed above, we shall apply from Bull v. King, 206 Minn. 427, 435, 286 
N. W. 311, the following: 

"Rules of construction arc mere aids in ascertaining the legislative 
intent. Being founded on reason and experience, they are neither iron­
clad nor inflexib le. They have force only a s suggestions to the judicial 
mind. The rules yield when an intention contrary to the inference ordi­
narily suggested by them is ascertained, Gerdts v. Gerdts, 196 Minn. 
599.265 N. \y. 811, and nre to be resorted to only so long as they fur­
nish aid. State ex reI. Maryland Cas. Co. v. District Court, 134 Minn. 
131,148 N. W. 798." 

and from Governmenta l Research Bu reau. Inc. v. Borgen, 224 Minn. 313. 320, 
28 N . W . 2d 760, the following: 

H • * * The needs of a growing population are current and not 
always one year in arrears. Where the law is susecptible of more than 
one meaning, the court will not adopt an interpretation defeating its 
purpose and the consequence of which is to establish a tax limi tation 
not in accord with recognized current needs. * * * " 
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This office has held many t imes that in determining sala r ies of p ublic 
officia ls, the provis ions her e under discussion have a continu ing effect . See 
1942 Attorney General Report, No. 199. Th is construction is entitled to 
weight. 

For t he r easons above s tated, it is OU I" opinion t ha t provis ions in L. 
1933, C. 359, re lating to the usc of 33'.6 pe l' cent and 40 per cent of t he true 
and fu ll va lue of d ass 3b and class 3c property in de termining tux 1im ita~ 

tions arc a nd have been in continuing effect s ince the enactment of sa id 
Chapter 359, now f ound as M. S. 1949, Section 273.13, Subdivis ions 6, 7 and 
7a, apply ing to all tax lim itation provis ions, statutory or char ter , in effect 
011 the effective date of Chapter 359 or subsequently effect ive. 

Public Examiner . 
J u ly 6, 1951. 

GEO. B. SJOSELlUS, 
Deputy Attol"lley Generul. 

519-C 
Ed itorial Nute : St.oc t.ion 2'13. 13 nmended by L . HI5 :J, C. 358, S5. 1 nnd 2, C. 400, S, I , and 

C. 74 5. S5. 1 a nd 2. 

DELI N QUENT 

226 
List-Descript ion-$1.00 for each descr iption to be included in judg ment for 

delinquent ta xes only fee charged-No separate cha rge for reimburse. 
ment of cost of publication - 55e of t he $1.00 reimbu_rsement to the 
county for such pubJication- L. 1951, C. 505 (Sections 279.07 and 279.08); 
L. 1951, C. 509 (Section 279.24). Minn. St. 1949, Sect ion 281.02. 

St atement and Facts 

" Our count y uuditor call ~ our l:l.llenLiOIl to Law::! 1951, Chapter 505 
(Secs . 279.07 a nd 279.08) r ela ting to t he publication of t he delinquent 
real esta te, wh ich changed the s tn t utes to a llow n charge by the news· 
paper of $1.20 per f olio for t he fi rs t insertion a nd 60c per folio for each 
s ubsequent insertion, which cha rge had been a maximum of 45c per 
descr ip tion. 

" He ca lls a ttent ion to La ws 1951, Chapte r 509 (Section 279.24) , 
which deletes t he words 'with the amount per description paid for r e· 
imbul'sement of the county for publ ication of t he no tice and list ' and 
which increa ses t he costs to be t axed to $1.00, which includes liSe clerk's 
cos ts. 

liRe s tates that heretof ore in cases of r edempt ion after pUblication 
of t he delinquent r eal estate ta x list and pr ior to entry of judg ment he 
charged each descr iption wit h t he cost of publica t ion per descri pt ion ." 

Minnesota Statutes 1949, Section 279.07, provides: 

"Prior to the day on which the count y board designates a news· 
paper for the publication of the notice and list, any publisher or pro­
pr ietor of a legal newspaper , as defined by law, may file wi th the county 
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audi tor an offer to publish such notice and li st in s uch parter, stating 
the rate at which he will make such publication, which s hall not exceed 
45 cents for each descril,tion . The board may in its discretion receive 
offers presented to it at li ll y time prior to the time when des ignation is 
made." (Emphusis QU )'s .) 

Section 279.07 was amended by Laws 1951, Chapter 605. The amendment 
deleted t he emphasized language Hwhich shall not exceed 45 cents for each 
descript ion" and insel'ted in lieu thereof the fo llowing language : "which 
shall not exceed $1.20 per folio for the first insertion and sixty cents per 
folio for each subsequent insertion." 

Minn. St. 1949, Sec. 279.24, so far as material here provides : 

"For a ll se rvices in tax proceedings, except oaths to witnesses on 
trial, the clerk shall receive 45 cen ts for each description, including the 
en t r y to be made by him on the right-hand page of the real estate tax 
judgment book, which s um, wi t h the amount per description paid for 
reimbursement of the county for publication of the notice and list, shall 
be included in the amount chm'ged to each description in the judgment." 

Section 279.24 was amended by L. 1.951, C. 509, and so far as material here 
provides: 

"For all services in tax proceedings, except oaths to witnesses on 
trial, the clerk shall make a charge of one dollar for each description, 
including the entry to be made by him on the right-hand page of the 
real estate tax judgment book, which s um shall be included in the 
a mount charged to each descrip tion in the judgment. Of said cha r ge 
45 cents shall be allowed the clerk for his se rvices." 

From the above amendments, it wa~ , in our opinion, the intention of 
the leg islature to accomplish two th ings. 

First, by amendment of Section 279.07 by L. 1951, C. 506, it intended 
to change the basis of bidding for publication of t he del inquent list from a 
charge f or each description to a charge for each folio of the published de­
linquent list. 

Second, by amendment of Section 279.24, by L. 1951, C. 509, by (1) the 
change from the provision "the clerk shall receive 45 cents f or each descrip­
tion" to one providing Uthe clerk shall make a charge of one dollar f or each 
description" (emphasis ours ) and (2) the deletion of the following language : 
"with the amount per description paid f or reimbursement of the county for 
publication of the not ice a nd list," it was the intention of the legislatur e to 
substitute a flat charge of 55 cen ts as reimbursement of the cost of pub­
lication of the delinquent lis t which is attributable to each parcel of land. 
The amount to be received by t he clerk is preserved at 45 cents. With this 
unde rstanding of the intention of the legisla ture in enacting these amend­
ments, we sha ll proceed to answer your questions. 
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Question 

"1. Is the coun ty to pay for publication of the delinquent list, as 
provided in Sections 279.07 and 279.08, as amended, and collect, in cases 
of r edemption, only $1.00 pel' description in accordance with the provi­
sions of Minnesota Statutes 1949, Section 279.24, as amended?" 

Opinion 

Your first questio'n is an~wered in t he affi rmative. 

Question 

"2. Is the tota l cost of publication to be assessed against all the 
r eal estate included in t he delinquent list in addition to the $1.00 cour t 
costs? " 

Opinion 

Your second question is answered in the negative. 

Question 

"3. Is any part of t he $1.00 charge to be used to defray t he cost 
of publication assessed aga inst each descr iption of property contained 
in the delinquent li st 1" 

Opinion 

When r edemption is made, 55 cents of the amount collected will be paid 
to the county and wi ll be a r eimbursement of the cost of publication of the 
delinquent li st which is attribu tab le to the parcel of land which has been 
so redeemed. Presumably, the cost of publication of the delinquent list will 
have been paid, and t he amount received upo n redemption will not def ray 
such cost but will be, as we have said , a reimbursement. 

Ques tion 

"4. Is the tota l cost of publica tion to be divided by the total num­
ber of descrip tions contained il) the delinquent li st and t he resultant 
quotient assessed against each description therein as publication costs 7" 

Opinion 

Your f ourth question is answered in t he negative. 

Question 

<15 . In the event the $1.00 charge is t he only sum added to the 
amount per description in t he published delinquent li st at the t ime of 
securing judg ment, may the auditor charge 55c per description, or a ny 
other sum, in cases of r edemption nfter publication of li st and prior to 
entry of judgment 7" 
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Opinion 

Your fif th question is answel'ed in the negative. 

\Vhen redemption is made, t he coun ty audi tor in dc:tcrmi ning t he a mount 
payable under Minn. St. 1949, Sec. 281.02, wi ll include thel'ein t he sum of 
one dollar as cos ts . 

Ra ll1sey County Attornt'Y. 
Au~u~t 16, 1951. 
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GEO. B. SJ OS ELIUS, 
Deputy Attorney General. 

412-A- 13 

Heal es tate-Judgment- Interest and penalty- M. S. 1949, Scctions 279.01 , 
279.02, 279.03, 279.06, 281.37. 

Facts 

IIDul'i ng the past years, through error , the County has f a iled to pub­
liRh delinquent taxes on certain pa rcels of proper ty. Proper assessment 
was made on t hese pal'cels of property, the taxpayer fa iled to pay his 
t.ux, t.he taxes a re listed as being delinquent, and t hcre hos been no cer ­
tification from the County Auditor to t hc Clcrk of Court a nd therefore 
lhe delinqucnt taxes as they appeal' on these parcels of proper ty never 
received the propel' publicat ion and therefo re still stand on the records 
as being delinquent. Thi s f ailure on the pa rt of t he County Auditor 
occurred on cer tain parcels of property fol' ma ny years past and there­
fore the County Audi tor has now cer tified a ll of t hese taxes a s being 
delinquent on t hese parcels of property. The lerk of District Cour t 
has made the proper retu l'O, a proper publicution has now been made, 

• • • 
lIy ou wi ll underst and from t he facts as g iven, thut these delinquent 

t.axcs a re from the ye~lI' 1926 t hrough the year 1950," 

tlues tion 

"Should the Cler k of Dist rict Cou rt, in enteri ng his judgment 
against t hese parcels of property , compute the in terest f rom the date 
of delinquency and include t his intcrest in his judgment, or should the 
Clerk ente r judgment onl y for t he delinquent t a x plus t he penalty , plus 
costs, and have the County Audi tor compu te the intercst at the time 
of redemption of t he proper ty or purchase at the tax sale?" 



TAXATION 405 

Opinion 

Taxes for the years 192G to 1 !J20, inclusive, bea l' interest a t the rate of 
12 pm> cent per annum from the second Monday of May in the year in which 
t he taxes became delinquent. 1\1. S. 1949, Section 281.37. 

Taxes for t he year 1930 and s ubsequent year s bear interest at varying 
rates which are prescribed in M. S. 1949. Section 279.03, as .follows : 

"279.03. The rate"of in terest 0 11 delinquent local es tate tuxes lev ied 
in the year J930 and 1931 is hereby fixed at ten pcr cent pCr annum, 
and the rate of interest on delinquent rea l estate taxes lev ied in the 
year 1932 and s ubsequent years is he reby fixed at eight PCI' cen t pe r 
annum. The mte of interest on delinquent tuxes levied in the year 1942 
and s ubsequent years is hereby fixed at s ix pe l" cent per annum. All 
provisions of law providing f or the calculation of in terest at any differ­
ent ru te on delinquent taxes in Hny notice or proceeding in connection 
with t he payment, collectiol1 , sa le, or assignment of delinquent taxes, 
or )·edemp tion from s uch sa le or assignment are hereby amended to 
correspond herewith. In calcula ti ng such inte rest for nny fractional 
part of a yea r on luxes lev ied in 1930 nnd 1931 it shall be ca lculated on 
t he basis of five-s ixths of one pel' cent for any month or major fra ction 
t hereof; and in ca lculating s uch inte rest for any fractional part of a 
ye~lr on taxes levied in 1932 and subsequent yea r s, it shall be calculated 
on the basis of two-thirds of one pe r cent for a ny month or major frac­
tion t he reof. In cal cu lating s uch inte rest for any fl·actional part of a 
yen )" on tuxes levied in 1942 and s ubsequent years, it sha ll be culculatcd 
on the basis of oll{'- lu\ lf of one pe r l·cn t for "lny monlh 0'· majo,· frac­
tion thereof. 

"Such inle res t s hall be culcula l.ed fro lll the second Monday of May 
following the year in which Ihe taxes became due. on the full a moun t 
of the laxes, pe lla It ics and cos ts accrued. 

"The provis ions of thi s sect ion shall not apply to a ny taxes which 
have heretofore becn bid in by an actual purchaser at a May tax sl\le 
or which have heretofore been ass igned." (Emphasis our s.) 

As the judgment for t he taxes f or the year 1950, which were payable 
in 1951 and became delinquent on the first Monday of January, 1952, wi ll be 
enter ed before the second Monday of May, 1952, there will not be included 
in the judg ment any interest upon t he taxes f or the year 1950. 

The judgmenl which will he enlel'ed in 1952 will include interest com­
puted to t he dHte of e ntry of judgment upon the laxes f or all yeal's pl·iol' lo 
1050 which are delinquent. M. S. 19·19, Section 279.06. See Attol·ney Gen­
eral's opinion dated May 7, ]928 (file <1 12a-0). The interest will be com­
puled al t hc rate s pecified above as applicable lo t he yCl\1" involved. 

While your inquiry relates only to intel'cst, we wis h to point oullo you 
that t he penalties which have attached lo the laxes for the several yenT::; 



406 TAXATION 

a re not alwaY ij the salUC a nd in some years therc were no penalties attached 
on the first Monday of January. The eOlTed penalty for a g iven year must. 
be the one included in t.he judg-ment. 0" il f; vHlidity may he impaired. 

M. S. 1949, Section 27a.0 1 ; 

Mason's Minn. Stat . 1927, Section 2105, as a mended by L. 1931, C. 316, 
Section 2j 

Mason's Minn. Stut. 1927, Sec tion 2 105, as amended by L. 193::1, C. 12 1, 
Section 2; 

M. S . 1941, Section 279.02, as amended by I.. 1943, C . 28 1, Section I j 

M. S . 1a45, Section 279.02; 

111. S. 1949, Section 279.02. 

Your attention is al so directed to the change in the clerk of court's fees 
by L. 1951, C. 509, amending M. S. 1949, Section 279.24. 

Anoka County Attorney. 
March 6, 1952. 

LEVIES 
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CEO. B . SJOSELIUS, 
Deputy Attorney General. 

412-A-10 
412-A-9 

Mill rate- Villages-----Taxable Ilroperty located in two different counties­
Uniformity clause, Minn. Cons t. Art. IX, Sect ion 1, controlling. 

Facts 

Within the past two years a village has been incorporated from the 
original area of Mounds View Township, a nd at the present time there ap­
pears a poss ibility that another village will be incorporated which will 
include a part of the town of Mounds View in Ramsey County, and also some 
territory in the adjoining county. 

Question 

"Whcthcl' 01' not. a vi llage which includes within it s area I>Ul'ts of 
t.wo different coun ties can levy a village tux with different mill rates 
for each county." 

Ol)inion 

This quest ioll is premised upon t.he assumption that a vi llage may be 
incorporated which will include within its corpora te limits part of two dif-
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:Cerent counties. Until such incoJ'poration ha::; actually occurred it would 
seem that the question submitted is moot . No legal problem exists at the 
present time. 

As controlling upon the question submi tted, attention is directed to 
Minn. Canst. Art. IX, Section 1, which in part provides that Htaxes shall be 
uniform upon t he same class of subjects." 

The fact that a village may be incorpora ted so as to embrace lands and 
premises s ituated within two different counties would not justify a differ ­
ent village tax rate so as to discriminate between areas within the village 
which have different county gcogl'aphical boundaries. 

M. S. A. Section 412.251 provides fo 1' an annual tax levy by villages. 
No reason hus been !S uggested which would justify a different annual tax 
levy by the village which might be incorporated so as to differentiate be­
tween taxable property therein premised upon t he boundary line between 
two counties. The uniformity clause in the constitution above referred to 
is controlling and should be observed by the counci l when levying taxes for 
village purposes. 

See Little Falls Electric nnd Water Company v. City of Little Falls, 74 
Minn. 197, 77 N. W. 40; Village of Robbinsdale v. County of Hennepin, 199 
Minn. 203, 271 N. W. 491; City of Jackson v. County of Jackson, 214 Minn. 
244, 7 N. W. 2d 763. 

VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

Attorney for Township of Mounds View. 
March 21, 1962. 
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519-q 

Road and bridge fun d-Amendments of M. S. 1949, Section 162.01, Subel. 5, 
by Laws 1951, Chapters 523 and 548, are to be read together and both 
given effect. 

Facts 

Attention is called to M. S. 1945, Section 162.01, subd. 6, and to the fact 
that this subdivis ion was amended by L. 1961, Chapters 523 and 548. You 
further refer to t he amendment in Chapter 523 relating to the tax levy for 
road and bridge purposes in counties having a population of not more than 
100,000 inhabitants, which amendment is not to be found in Chapter 648, 
which was the law last enacted. 

Question 

"Under the present state of the law, how many mills can the county 
board of a county, having a population of less than 100,000, and a tax­
able valuation of over $8,000,000.00, levy for the road and bridge fund? " 
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Opinion 

The amendment of subdivision 5 contained in L. 1051, C. 52~~ , affects 
only those counties which have a population of not more t han J 00,000 in­
habitan ts. Cha pter 523 conulins no amendment of the provisions of subdivi­
sion 5 affecting counties which have a population of more than 100,000 inhab­
itan ts. On the other hnnd, the a mendment of subdivision 5 conta ined in L. 
1951 , C. 548, affects only those counties having a pnpulation of more tha n 
100,000, a nd not more than 300,000 inhabitants . Chapter 548 contains no 
amendment of the provis ions of subd.ivis ion 5 affecting count.ies which have 
a population of not more than 100,000 inhabit.ants. 

The s upreme cour t in the c~\se of Sta te v. Arch iba ld. 43 Minn. 328, 45 
N. 'V. 606, cons idered the effect of t he passage of two laws in the same 
!-;cssion dcnling wit.h t he same subject-mutte r. On pHge 330 the court said: 

"To justify a court in hold ing t hat an act is repealed by one s uh­
sequently passed, it must appea l" tha t the later provision is certuinly 
and c1early in host ility to the former. Ii by a ny reasonable construction 
the two statutes can stand together, they must so stand . If ha rmony is 
impossible, and it is only in that event, the earlier enactment is re· 
pealed." 

Let us apply , therefo re, the rule laid down above and attempt to construe 
the two chapters as one nct. 

1t is readi ly apparent from the cmlctment of Chapters 523 and 548 that 
the legislature hud cons idered two Sel}arate problems and determined upon 
the proper solut ion of cuch problem. In pass ing upon H . F. No. 1703 and 
enacting it as Chapter 523, it considered a nd di sposed of the fiscal prob­
lems relating to roads and bridges in counties which have u population of 
not more than 100,000 inhabitants. In passing upon H . F . No. 1700 and 
enacting it a s Chapter 548, it cons idered and disposed of fi sca l problems 
relating to roads, s tl'cets and hig hways in count ies which have a population 
of more t han 100,000 and not more than 300.000 inhabitants and within 
which there is a city of the first class. 

If we were to construe t he action of t he legislature in enacting Chapter 
548 as constituting a repeal of t he amendment in Chapter 523, we would 
have as a resu lt the legislature giving t horough cons ideration to a problem 
and worki ng out a solution of it and t hen immedia tely cas t ing as ide the 
results of its efro,.ts by the omiss ion of the lang uage accomplishing t his 
from thnt foun d in Chapte r 548. Thi s resul t would f ollow not because of 
a ny lang uage in Clulp te l' 548 direc tl y i ndi< ·at in~ t hat the legis luture has 
(·hanged its m ind a s to the provis ion which it had w.-ltten in to Chapter fi23, 
hu t beca use of its omiss ion from Cha l}tCl· 548. 

In the case of Stat ~ \'" Archiba ld. supra , 011 page :~ ;$O t he cvurt l!u id : 

<lor ~oun;c . re peal by impl icution can be cffcded by incon:sigtent 
enndmenls at the same sess ion of the legi slnture; but it hus been said 
t hat stc"ltutes enncted at t he SHme session are to be construed to a cer­
tain extent as one act, and t herefore in such a ca se there is a much 



TAXATION 409 

stronger pres umption agHinst an intention to repeal which is noi ex­
pressed than in ('usc of statutes passed at different sess ions; and in 
such cases ihe t·c should be such an exposit ion as will give effect to what 
appea l's to be the main intent. of the Inwmaker." 

Applying t he rules laid down by the court to the ma t.t.el' before liS, g lvmg 
careful consideration to the r esults which would follow from construction 
holding that Chap ter 548 had repea led the provisions quoted nbove rcluting 
to public improvements, t he conclusion appears to us inescapable t ha t s uch 
re pea l was not the intention of the ICg'is la iunJ and l hut a reasonable con­
st ruction permit s t.he pl'ov i:.ions of Chap te r 521 . l'(~fe lTed to above, and the 
pl'Ovi s ions of Chaplcl' 548, I'cfcl'I'ed to ahove. to be read lo~clhe l·. ~ ivin~ 

fu ll elred to both, We so hold , 

The a nswer to yOU I' ques t ion is that unde r t he provisions uf subdivi s iun 
5, l'e fe lTcd to above , as amended hy L, I D5 1. C. 5~:; and 548, the coull ty hoard 
of any cou nty ha ving a population of no t more than 100,000 inhahita nts 
and a taxable va luation of over $8.000,000 has the power, s ubject to the 
other conditions of subdivi sion 5, to levy a road und bridge tax of 20 mill s. 
In othel' words, the classification fou nd in sa id s ubdi vision 5, based upon 
valuation, in counties having a population of not more t hun 100,000 inha bi. 
tants is no longe r a part of subdivision 5, 

Public ExamineI'. 
J uly G, 1!>51. 
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GEO. B. SJOSELlUS, 
Deputy Attorney Gcnend, 

519-k 

Su nalorium ma intena nce - Class ifi cation of counties by :Hisessed \'a iuntiull 
a nd POI}ull.ltiol1-Counly ml.l y j.!' row into or out of chlss s pecified by gai n 
or loss of popUlation, o r assessed va luation. 

Facts 

A1tention is called to L. 1!J4:J, C. 65, which au 1hodzes an add it ional 
annual tli X o f $-15,000 fOl' general I'eve nuc purposes " In <l ny co unty in thi s 
s tate now 01' he l'eaftcr havillg' a po pulat io n of lIut less 1han 20,000, nor morC' 
than 2H,OOO, inhabi tants, a('col'di llg' to the la st fede ra l cens us, a nd having 
un assessed vHluutiU Il of not. less 1han $5,500,OUO nor more t.imll $9,000,000, 
exclus ive of moneys a nd lT edi1s, ami containing' a tota l ncrCHJ,:e of not less 
than 550,000, 1101' mol'c t han 552,000. '-I{' res, ••• ." 

The descr ip tion used i ll t he above law, at the t ime of cnucilllent, :.lpJllietl 
only 10 X County, Subseq uently, the assessed va luation o f X County in­
creased to $10,4 11 ,153. 
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Question 

"In view of this increase, does X Count.y continue to have authorit.y 
to levy an additional tax of $45,000 for general r evenue purposes 1" 

Opinion 

The act considered relates to counties of a certain assessed valuation. 
It relates to "any county in this s tate now or hereafter having * * * an 
assessed valuation of not * • • more than $9,000,000." 

.. 'Now,' in any provision of a law referring to other laws in force, 
or to persons in office, or to any facts or circumstances as existing, r e­
lates to the laws in f orce, or to the persons in office, or to the facts or 
circumstances existing, !'espectively , on the effective date of such pro­
vis ion ;", M. S. 1949, Section 645.45 (19) . 

H 'Hereafter,' a r eference to the time after the t ime when the law 
containing s uch word takes effect;", M. S. 1949, Section 645.45 (11). 

So, the language refers to the alternative. County X is not now in t he 
assessed valua tion dass described, although it was when the law was enacted. 

A statute would have been bad if it did not, by its terms , operate uni­
formly upon all counties of the specified class, if it were not applicable to 
counties which might come within the class s ubsequent. to its enactment. 
State v. Ritt, 76 Minn . 631, 75 N . \V. 635. The converse of the proposition 
is true. When the county grew out of the class, the act no longer applied. 

Facts 

"Laws 1943, Chapter 78, authorizes the county board to levy a tax, 
not to exceed ten mills, for sanatorium maintenance lIn any county in 
this state now or hereafter having a population of less than 18,000 and 
more than 16,000, and having not less than 56 and not more than 58 
full or fractional congressional townships, • •• '." 

"The description used in this law, at the time of enactment, applied 
only to Y County. Subsequently, the population of Y County decreased 
to 14,327." 

Question 

"In view of this decrease in population, does Y County continue to 
have authority to levy ten mills for sanatorium maintenance 1" 

Opinion 

'rhe same reasons as given in the first problem apply. The law no 
longer applies to Y County. 

Public Examiner. 
October 16, 1951. 

CHARLES E. HOUSTON, 
Assistant Attorney General. 

519-L 
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231 
Welfurc Imrposes-Countics-Sllliutory Lime for tax levy is di rectory, not 

mandatory-Tax levy muy be made before and after J uly meeting , but 
not after tax has been SI)read on rolls - M. S. 1949, Sections 275.03, 
393.08. 

Facts 

At its regular semi-annual meeting on July 9, 1951, the Mahnomen 
County Board, by appropriate resolution, approved the budget proposed by 
the Mahnomen County 'Welfare Board in the amount of $68,405.50. The 
Board now believes t hat because of increased welfare costs the levy for 
welfare purposes should be increased in the amount o! $10,000. 

Question 

"Can the County Board now increase the levy for welfare purposes 
fo r collection in 1952?" 

Opinion 

M. S. 1949, Section 275.03, provides, among other th ings : 

" ••• the county taxes s hall be lev ied by the county board at 
its meeting in July of each year · •• . " 

li'or your assistance see opinion of Attorney General 1918-1922 Report, 
No. 207, dated September 16, 1919, which we believe answers your inquiry. 
Section 2618, General Statutcs of l\1innesota 1913, is now M. S. 1949, Sec­
tion 162.01; Section 2048 is now M. S, 1949, Section 276,01. The statute I'C­

ferred to in paragraph 3 of the said opinion is 1\'1. S . 1949, Section 276,03. 
Subsequent opinions of t his office have consistently held that the provisions 
of M. S . ]949, Section 275.0:1, 8l'e directory and not mandatory (Report of 
Attol'ney Genel'al 1936, No, 113, Sept, 6, 1935, Jan, 30, 1934, Nov, 28, 1938, 
Apr, 20, fi)48, file 519-D) and that the c~unty board may, if the conditions 
in the said opinion exist, amend the tax levy made in July at any time 
prior to t he spreading of the taxes on the tax rolls by the county auditor. 
We do not know whether the taxes have been spread by the county auditor 
in your county. 

In accordance with 1\1. S , 1949, Section 393,08, the budget for welfare 
purposes originates with the county welfare board, and is then considered 
and approved or adjusted by t he county board of commiss ioners in accol'd­
anec with the facts, You state that t he Board, which we assume is the 
county board, now believes that the levy for welfare purposes should be 
increased, In order to remove a possible ground for challenge of the validity 
of the inc l'eased levy, we suggest that t he county welfare board adopt a 
I'eso]ution approving the )'evision of its estimate s tating the new amount, 

G. L. WARE, 
Special Assistant A ttol'ney General. 

Mahnomen County Attorney, 
November I, 1951. 519-D 
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I'I,nSON .~ L I'IWP ERTI' 

232 
Lien- Dis tress proceed ings- Atlaches on May 1 of t he year when assessed 

- M, S. A, Section 272.50- ' Vhen personal proper t y which hus been as­
sessed and which is s ubject to pay ment of the tax is sold or about to 
be r emoved from the county. dis t ress proceed ings may be initiated to 
compel payment of ta x n~ dete rmined by count y a ud itor- Section 272.5 1. 

Facts 

B was a "ctnil merchant engaged in bus iness in yOU1' cou nty, " if a nd B, 
attorneys l'epresentin'g several of B's c reditors, obt..'lined severa l judg ments 
against h im. E xecutions were issued upon these judgments and personal 
property belong ing to B was sold upon execut ion sa le. ' V and B were pur­
chasers at t he execution sule. Subsequently t.hereto Wand B sold the prop­
erty purchased by them at s uch execution sale to D, a resident of Minne­
apo lis, who upon pUI'chus ing the sume made alTllng ements to remove t he 
property from your county to Minnellpolis. Thereupon the a ssessor informed 
t he county auditor and a di st r ess walTunt was issued under the provisions 
of M. S. A, 272.51. The assessment fo r 1052 for t he persona l property was 
made against B who was t.he owner thereof on May ] ) 1952, After t he dis­
t t'ess warran t was issued the personal property t.ax upon t his pl'Operty was 
determined upon the basis of the 1951 levy. Subsequent to the issuance of 
lhe c.lisLress wurrant \V Hnd B, as a tto rneys for D, stated in a telephone con­
versation thut if the s hel'iff would I'elease the property involved which was 
s ubject LO levy under the distress wa lTHil l t.hey would pay the Lax or CR use 
the tax to be paid. Helying upon the promise thu!i made by Wand B Ul:I 

attorneys fo), n t.he p l·ope l' t.y was "elensed a nd h:1S now beeu l·cllloved from 
yom' coun ty. 

Ques tions 

"Does the lien of t he state for payment of the tax cont inue af te,r 
a sa le a nd until removal from the coun ty in which it is assessed ? 

" Does the fa ilure t.o iss ue a distress warrant and make levy there­
under until afte r t he sa le is con sum muted, e it her at p r ivate sa le or 
execution, submerge t he lien of the state and make the t itle of the PUI'­
chaser para mount t hereto ?') 

0 11 inion 

Hoth of t.hese quest ions will be cO ll sidel'ed together, a nd likewise a n­
s wered . 

So fa r a s mater iul to these ques t.i ons M. S. A. 272.50 provides: 

"The taxes a ssessed upon persona l property , with lawful pena lties, 
interes t, and costs, shall be a fint and perpetual lien, s uperior and pUl'U­

mount to a ll other liens Or enCUmb l'ilnCeS thereon, except the vendor 's 
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interest in conditional sales contracts, whether prior or subsequent in 
point of time, upon all of the personnl property then owned by the per­
son a ssessed from and including May fi rst in t he year in which they 
aTC levied, until they arc. pa id ; provided. such lien shall not continue 
on items of per sonal property sold at wholesale or relail in the ordi nary 
course of business." 

Under this section we have held that the lien as therein given for personal 
proper ty taxes attaches to all the personal property of the person a ssessed 
(rom and after May fir::; t in the yen I' in which they a l"e levied. 

Upon the facts presenLed it is evident that B was, on May 1, L952, the 
owner of the personal property sold upon execution sale to W and 8. The 
property purchased by W and B was not at wholesale or retail in the ordi­
nary course of the bus iness of B. the owner. and therefore Wand B acquired 
such proper ty subjec t to the statutory lien for the personal property tax as 
assessed for and including May], 1952, against all of B's property. 

Section 272.51 in part provides: 

"If the pel·sonal properly a ssessed in any yeal" is being, or about 
to be, sold in bulk, or at auction sale, or is being, or is about to be. 
removed from the county in which it is assessed before the taxes are 
paid, such taxes shall immediately become due and collectible. It shall 
be the duty of the assessor, when he has knowledge of such intended 
sale or removal, Lo notify the county auditor of such intention, and 
thercupon the coun ty auditor shall proceed by distress to restrain such 
sale 0 1' 1'emoval of t he PJ'oPeI'ty and to secure the payment or lien of 
the taxes due or to become due. If at the time of s llch distress the levy 
for the year is unknown Lhe county 1wditor shall determine thc amount 
of the taxes by applying lhe ra te of levy of the preceding year lo lhe 
assessment of t he CUl'I"ent YClll", and upon payment to the county treas­
urer of the amount so a scertained the county auditor shall make a cer­
tificate releasing the property from the lien of such taxes." 

Pursuant to this statute the di stress warrant was issued when it became 
apparent to the assesso r t hat the propel·ty purchased by D was about to 
be removed from the county. It was the duty of the assessor under this 
statute to notify the l1udi tor of the fact t hut D intended to remove the 
property subject to the tax l ien from the county, It was propel' under this 
statute f~)l' the county auditor to cause a dist ress warrant to be issued so 
as to prevent the removal of the property [rom the county until the per· 
~onal property tax, as determined, was paid. After t he property was seized 
by virtue of such distress wanant the same could be released only by the 
county audito,· upon t he pHyment to the county treasurer of the amount of 
the tax as determined by the audito r. After such payment the statute pre­
scribes that "the county uuditor shall make a certificate releasing the prop­
erty from the lien of such taxes." 

The second paragraph of Sect ion 272.50 pl'ovides l he procedure and the 
manner of giving no tice by the sheriff aftel" dis training personal property 
for taxes under the provisions of Seclion 272.51, supra. 
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From the foregoing statutory provisions we reach the conclusion that 
there has not been any valid release of the seizure of the property made 
by virtue of the disll'ess wnrrant. The lien provided for in Section 272.50, 
suprn, still remains unaffected by the purchase of the property by Wand B 
upon execution sale, and the subsequent sale thcreof by them to D. The 
removal of the property fl'om the county in the circumstances disclosed by 
the fncts should not defeat the plain intent of the law which provides for 
a lien upon pel'sonal property of B and for a sei7.UJ'e thereof so ns to prevent 
the removal of such property from the county 'until t he tnxes as determined 
have been paid. 

Whether the promises made by Wand H, ns stated in the facts, to pay 
the tax or to cause the same to be paid so as to escape distress proceedings 
constitutes conduct which would operate to nullify the release given is a 
matter for further considel'ation. 'Ve hold t hat the statutory provis ions for 
seizure under the distress warrant issued are still available and may be 
pursued and the property may be seized thereunder. After seizure the re­
quirements for giving notice to all persons entitled thereto as provided for 
in Section 272.50 should be complied with. 

Todd County Attorney. 
July 29, 1952. 
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VICTOR J . MICHAELSON, 
Special Assistant Attorney General. 

421-A-9 

Motor vehicles - Trailer house assessed as personal property on May t­
Motor vehicle registration tax for same calendar year paid thereaCter­
Owner's remedy-M . S. 1949, Sec. 168.013, Subd. 5. 

Facta 

X purchased a new trailer house in the summer of 1949. It was brought 
to F , Minnesota , and placcd on a lot adjoining the home of X's parents. 
The trailer house stayed there until July, 1950, at which time it was sold 
and a trailer house license for the second half of 1950 was purchased so 
that the trailer house could be moved to Wyoming. Later on the Minnesota 
Motor Vehicle Division of the Secretary of State's Office collected from X 
a trailer house license for the year 1949 and for the first half of the year 
1960. 

In the meant ime, on May 1, J950, t he village assessor assessed the 
trailer house to X as personal property. 

Question 

Should X pay thc 1950 personal property tax assessed, and if so, is he 
entitled to a refundment of the motor vehicle rcgistration tax which he 
has paid for the first half of 1950? 
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Opinion 

Minnesota Statutes 1949, Section 168.013, Subdivision 5, provides that 
jf a ny person (other than a dealer in new and unused motor vehicles) against 
whom a tax has been levied on the ad va lorem basis because of any motor 
vehicle shall , during the calendar yea r for which s uch tux is levied, be 
also taxed under the provisions of the motor vehicle r egistration tax law, 
then and in that event, upon propel' showing, the Commissioner of Taxation 
shall grant to the person against whom t he ad valorem tax was levied, an 
abatement of the entire ad valorem personal property tax upon the motor 
vehicle for that year. 

It seems to us t hat this statutory provision furnishes a complete an­
swer to X's problem. 

Becker County Attorney. 
February 13, 1951. 
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CHARLES P . STONE, 
Ass istant Attorney General, 

421-C-25 

Owners hip--To be taxed against pe rson acquiring at auction sale on May 1 
- M. S. 1949, Sec. 273.01. 

Facts and Question 

You state that a farmer in your county is having an auction on May 1. 
The iocal a ssessor was in to see you a nd wanted to know if t his personal 
property would be assessed against the fat'mer or if the assessment should 
be against those persons who purchase the property that day. You state 
fur ther if you cOl'rectly interpret the above quoted law, the assessment 
would be against the purchasers and not t he farmer. 

Opjnion 

Minnesota Statutes 1949, Section 273.01, provides in part: 

" ••• Personal property sha ll be listed and assessed annually 
with reference to its value on May first; a nd, if acquired on that day, 
shall be listed by or for t he person acquiring it." 

[t is t he opinion of this office that the portion of the statute cited above 
answers the question presented, and if the sale is made and title to the 
property passes on May 1 by auction sale, such property is "acquired on that 
day" and is to be listed by or for t he person acquiring it. 

Morrison County Attorney. 
April 29, 1952. 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

421-A-14 
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235 

Si tus-Merchunt or mnuuf • .\Cturer- M. S. 273.29. 

Fads 

"A New Jersey corporation, having its home ofi1ce in New York 
City. has its principal place of business in Minnesota, as weB as its 
l'egistered agent. in St. Paul in Ramsey County. 

"All sales and inventory control is fro m its St. Paul office. 

HIt has packaged, bulk dry and bulk liquid merchandise stored in 
Ramsey County and in other counties throughout the state. Such mer~ 
chandise is only warehoused elsewhCl·c. It has no employees at any of 
the various warehouses. I t exercises no control over the employees or 
operations at the warehouses. The bulk liquid comes into Minnesota in 
tank cars, and, at least in part, is delivered by tank trucks of the ware~ 
house. It and the other merchandise is sh ipped out at the phoned or 
written instructions of the St. Paul office. 

"One of t he other counties assessed and taxed the merchandise in 
it. This tax was paid. Ramsey county also assessed and taxed this par­
ticular merchandise. Thi s tux was not paid. The owner has filed an 
application for an abatement of the Ramsey County tax." 

Q uestion 

HAssuming a foreign corporation has its principal place of business 
in Ramsey County, warehouses mel'chandise in other counties, has no 
employees at such warehouses, and the Ramsey County office has com­
plete control of the sale and distribution of the merchandise, is it tax­
able in Ramsey County or where warehoused?" 

Opinion . 

l<yom your statement of facts we as!5ume that the corporation is a 
"merchant" or "manufacturer" as those terms are defined in M. S. 1949, 
Section 272.03, Subdivisions 10 and 11. On t hat assumption the situs of the 
property for taxation purposes is governed by M. S. 1949, Section 273 .29, 
which provides: 

<4The personal property pertaining to the business of a merchant 
or of a manufacturer shall be listed in the town or district where his 
business is carried on •• • " 

It follow s that if the corpora tion in question can-ies on business in 
those counties in which its personal properties are located on May I , then 
the properties are taxed in such counties. On the other hand, if the cor­
poration does not carry ort business within those counties, then the property 
is taxed in Ramsey County, its principal place of business in Minnesota. 
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In Stn le e x re i Board o f Co mmissione rs of Cu rl ton County v. Ive rso n, 
108 Minn. 3 16, 122 N. W. 1(;5, the taxpaye r had its pl'i ncipal place of bus i· 
ness in Curlton County but had sent crews of men into St. Louis County to 
cut dow n t r ees and manufactu l'c therefrom its pl'oducts. Lies, post s and 
poles which were s to red in St. Louis County rcady for shipme nt direct to 
purchase rs. In tha t case the Supreme COllrt sa id : 

.. . ~ « It cannol be sn id that i t (the taxpaye r ) calTicd on bus iness 
in St. Louis Coun ty merely bccHlise its employees were sent into t hat 
county to man ufacture posts a nd poles from t he standin~ timber · •• " 
(Parenthes is s upp l ied .) 

I n Minne'1I1olis & Norlhe rn Elevator COll1p.tn y ". BOl.lrd of County Com · 
mis~ioners of Clay County. (iO Minn. 522, 6:~ N. W. t01. t he Supre me Court 
said: 

"T he business of mercha nd is ing includes both buying and se l1in~, 

and a merchant may buy hi s goods in one place a nd sell t he m in a n­
other. But t he p rov is ions of the s tatute seem to have ref e rence to the 
place of selling, and it seems to us th at the place whel'e the goods a re 
kept for sa le by n merchant is the place where t hey shou ld be l isted 
and assessed; '" ". • " 

Si nce there is no mention in your I'cquest fo r opi nion of selli ng activi ­
lies a i ' nctivities of nny other kind cn1'l'ied on by t hi s cOl'porat ion outside of 
Ramsey County in the State of Minnesota, it is the opinion of t his office thnt 
the properties rcfelTed to in your letter a rc nil taxuble in Ramsey County , 
We do not believe thut the mere storagc of me rchandise in counties other 
t hun Rumsey County constitutes the cunying on of business in s ll ch othe r 
eO tlnties within t he mennin,er of M. S. 1949, Section 273,2!J. 

Ramsey County Attorney. 
April 22, 1952. 
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,JOSEPH S. ABDNOR, 
Ass is tant A ttorney Genera l. 

42 I-A - I7 

Vesse l to nn:l J..:"c- Lie u IIrO\' ISJ()I1 de te rmined as to pc rr.:o nu l prOlle rt y t a xes-
1\1 . S. 1!J49, Sections 272.03. Subd. 2 (2), .<:!7G.0 1. and 289.0 1. 

Facts 

"Minnesota Stututes 1949. Chapter 289. the so-called vessel tonnage 
tax law, rends as fo llows: 

"'The owne r of any sleam vesse l, l)luge, bout, 01" othel' water cruft 
owned with in , o r hai ling from, a ny port of th is stnte a nd employed in 
the navigation of inte!"nationa l waters, annually. on 0 1' hefol'e Ju ly fi rs t , 
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may fi le with the state auditor H verified statement containing the name, 
name of owner, port of hail , and registered ton nage of s uch craft, and 
thereu pon may pay into the state t reasury a sum equal to five cents 
per net ton of such I'cJ,!'i s tel'ed tonnage. and the treasurer shall iss ue his 
rccci pt thcrefol" Such payment s hall be rece ivcd in licu of other Laxes 
on s uch crnit, s la te 01' municipal , fo r thc ycal' in which s uch paymcnt is 
made, On a i ' before Dccember first, following, such treasurer shall pay 
one-hulf of s uch s um to the t reaSlirer of the county wherein the POl't of 
hail of such craft is located'." 

Ques tion 

1. Is the applic11tion of this law limited to steam vessels, steum bargc:-i, 
", team boats, 0 1' other steam wate r craft only ? 

Opinion 

It is OUI' opinion th11t the word "steam" as used in the foregoing sec tion 
modifies only the wOl'd "vessel." Your first ques tion is answered in t he 
negative. 

Ques tion 

2, "Being ' in li eu of other t11xes on such crait, s tute 01' municipal, for 
t he yea I' in which ~ u c h payment is made,' to which year's 'other taxes' is the 
~lntute applicable?" 

Opinion 

Unless otherwise taxed as provided by law. the wuter craft r eferred to 
in Section 289.01 will be tuxed as personal prope rty. Section 272.03, Subd. 2 
(2). Such tax is levicd annually and is due and payable on t he first Monday 
ill J anuary of the yem' next fol1owing the year in which it is levied. Section 
276.01. 

Section 289.01 provides an alternative method of taxation of the water 
c raft tJlCrcin r ef errcd to, If he elects so to do, " the owner of any · * • water 
craft · * * annually, on 0 1' beforc July firs t, may file with the s tate auditor 
a ve rified s tutemen t •• * , and thereupon may pay into the slate treasury 
11 s um * • • . " This provision clearly provides that to pay the tonnage t.ax 
upon water craft for a given year, for example, 1952, such tax must he 
paid on 01' before July first , and in our example on 01' before July 1. 1952. 

Section 289,01 a lso provides, " Such payment shall be received in lieu of 
other taxes on such cl'aft , state 0 1' municipal, for the year in which such 
IHlyment is made." This language is clea r, It r ef er s to the taxes "for the 
year in which such payment is made." 

While this language may refer to any given year, we sha11 again use 
the year 1952 as an example. 

As we have set forth above, the personal property taxes upon s uch 
water naIl fol' the year 1952 are levied in the year 1952. As we have set 
forth above, the tonnage tux upon water craft described in Section 289.0 1 
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for the year 1952 is paid in 1952, but on or befol'c July first thereof. It is 
clear then that the tonnage tax on such waleI' crait which is paid in I H52 
is in lieu of the personal property tax on such water craft which is levied 
in 1952 for the year 1952 and which is payable on and UItCI' the first Mon­
day in January of 1953. 

This answers youI' second question. 

Stulc Auditor. 
Muy 7, 1952 . 

nEAl. 1'lWl'lmTY 
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GEO. B. SJOSELIUS, 
Deputy Attorney General. 

421 -C-4 

Uale laxnble-Huildin g rCllloycd be tween Mny I and lirsl l\Iol1d4lY in .Iantl­
ury-M . S . 1949. Sections 272.38 and 272.39 not Hp pl ica~l c. 

Facts 

A t ract of land, with a dwell ing house thereon, s itua ted in the village 
of Evan, Brown County, was assessed as of May 1, 1948. During the month 
of June, 1948, the tract wns sold, t he vendor rescrving the right to rcmove 
the dwelling house. Some time during the month of June or July, 1948 , the 
vendor removed the dwelling house and took it to the village of Sleepy Eye, 
Brown Coun ty, 

When the tax assessed against the tract us of l'I'lay 1, 1048. hcamc due 
and payable on the first Monday in Junuur y, 1949, the purchaser of t he lI'ael 
objected to pllying that portion of the tax attribu tublc to the vul uation of 
thc dwelling house and offe red to p~ly only that part of t.he ta x based upon 
the valuation of the t r act without the building, insis ting t hat it was t.he dut.y 
of the county and state to collect the bala nce of t he tax frolll the vendor. 
The vendor r efused to pay any part of the tax. 

The tax became delinquent a nd the tl'ilct was included in the May, 1950, 
tax judgment sale, 

In the meantime, t.he ))lln·ha ser placed another dwclling hOllse on the 
t.ract (in .July, 1948). 

(luestion 

Upon the above s tate of facts, what is the du ty of the county 01" s lttle 
with r efc rence to t he tax in question? 
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All tax laws have to fi x upon :some part icular date in the yenr at which 
to determine the taxabili ty and va lue of property. for purposes of assess­
ment and taxation . For purposes of ad valor em renl property tuxation, 
Minneso ta Statutes 1949, Section 273.01 has fi xed thut dale as May 1 of 
the even numbel'cd yea r. All rCll i Ill'ope l'ty. if in be ing a s taxable property 
on that date, is liable to tnxation for that year at its then value. 

County of Martin \'. Drake. 40 Minn. 137, 41 N. W. 942. 

Section 272.0a, Subdivis ion I, provides tha t fOl' the purposes of taxat ion 
"rcal prope rly" includes the land itse lf and all buildings, s tructures, and 
improvements or olhe l' fixture s on it. Section 27:1,08 requires the assesso r 
to determine the true and full value of each t ract of r eal prope rty and enter 
the value ther eof, " including the value of nil improvements and structures 
thereon" opposite each description. 

See Opinion No. 387, 1944 Published Opinions of Attorney Genera l. 

On May 1, 1948, the dwelling house which was later removed to Sleepy 
E ye was si tuated on the tl'uct. The inclusion of t he vulue of the dwelling 
hOllse in t he assessment of th e tract was the refore prope r . 

U nde r our law taxes on real es tate are a charge aga inst the lund and 
can be cnfol'ced only against t he land. They create no pC I·:.:onul liability 01' 

obliga t ion on t he purt of t he landowner and cannot be e nforced against 
him pel'sonally. 

Nor t.l11 nnn-Du trke Co. v. Federal Crus hed Stone Cu., 172 Minn. 567, 216 
N. W . 250. 

Since the tux became delinquent on the fi rs t Monday in January, H)50, 
the county otlic ial s took t he only course which they could tuke when they 
sold the tmct for taxes. 

T here was no duty on lhe part of county 0 1' stute officia ls to proceed 
undel' the provis ions of Minnesota Statutes 1949, Sections 272.38 and 272.3D 
to e njoin the re mova l of the house 01' to se ize it uite r its re movul from t.he 
tract beca use at the lime the dwc l1ing house was I'e moved from the ll'act 
in June 0 1' July, 1948, t he tux asse~sed us of l\1uy 1, 194 8, wus not due and 
payublc, and the p l'ovisions of those sections of the Sbltutc therefo rc were 
llOt applicable . 

Brown County Attorney. 
.1nnuRI'Y II, 1951. 
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CHARLES P. STONE, 
Assistunt A ltorney General. 

412-A-24 

Date taxab le-Prope rty aC(luired by g'ross t!ar"i,,~s 11IX I),l yer ,Ifter lIsses~· 

mc nl, dal e tnxablc for curre nt. yea r - M. S. HJ40, Sections 272.31 and 
273.01. 
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Facts 

" " is the ow ner of rea l estate in W inona Coun ty. Mi nnesotn. T he 
property is assessed on May 1s t in the na me of A. In Septembe r of 
t he same year A se ll s a nd conveys sa id real estate to X Tele phone Com­
pany. a public u t ili t y, orglm izcd unde r t he laws of t he Sll1 te of Minne­
sota. Said I'cu l estate is used by X T e le phone Company in connection 
with its primary business." 

Ques tion 

"Will X Tele phone Company be re qu ir ed to pay t he rcu l esta te ta xes 
due and payable in t he ca lenda l' year 1953 wh ich were :ulscRscd in the 
culcnda r yell !' 1052 in t he nalne of X 1" 

Opinion 

All rca l property subject to taxation is listed nnd assessed with r efe r · 
e nce to its val ue on May 1. M. S. 1949, S ection 273.01 . T he tuxes assessed 
become a lien on the proper ty from May 1 in t he yea r in w hich they llre 
levied . M. S . 1949, Section 272.31. Under t he facts you state . t a xes arc 
assessed a s of May 1, become a lien on the prope r ty a s of Ma y 1, a nd arc 
not relieved frolll tuxation for that ye~lI" by reason of the fact t ha t s llch 
pro per ty was a cq uit ed by a g r'oss earnings tux lHl. ye r subsequent to t he 
a ssessment dute. It wus so held in State \'. Northweste rn Telephone Ex: ­
c.-ha nge Company. 80 Mi nn. 17,82 N. W. 1090. See al so Fos ter v. City of 
Duluth. 120 Minn. 484, 140 N. W . 12n, and publis hed opinion of the Atto rney 
Cener'a ) f or 1942, No. 3:12. Page 476. 

It is, t he r'c fore , the opinion of t hi s office t hnt t he law of t he State 0[ 

1\'lirlllesola requi res the laxes so assessed to be paid. 

Winona County A llorney. 
Odobc r' 28. 1952. 
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JOSEPH S. A BDNOR, 
A ~s i stun t Atlo l'ncy C:cnc l'al. 

474-D- 1 

Tax: lis t-Undivided interest acquired by the Stat e of Minnesota-How han­
dled in assessment book and on tax: li s t. 

Facts 

According to t he reco rds in t he office of t he l'csdste l' o f deeds of Lin ­
coln County "A" owned un undiv ided two-thirds inte rest in a ce r ta in t ract 
of nml prope rty in one of the villages of the county and ('B" owned the 
othe l' undivided one-t hird intc res t. The tract was li sLed and assessed fOI ' 
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the years 1949 and 1950 in the name of "A." " B" paid one-th ird of the 1949 
Lax and received from the county treasurer of Lincoln County tax receipts 
covel'i ng t he fh8t und second half of the 1949 tux on "B's" undiv ided one­
t hird interes t. The HMO lax on t he undivided two-thirds intel'cst wns not 
paid. "A ," the owner of t he undivided two-t.hirds intel'cst, died intestate on 
May 7, 1950, and le ft no s urviving spouse or he ir s. According to the final 
decree in " A's" estutc, dated F ebruary 13, 1951, all interest of HAlt in the 
property was decreed to the State of Minnesota in fee simple. Because the 
1949 lax on the undivided two-thirds interest was not paid, the tract wns 
included in the delinquent tux list fol' the year .1949. No part of the 1950 
tax assessed against the tract has been paid as yet. 

Questions 

"]. Would the county auditor be authorized to drop t he tax against 
the undivided two-thirds inte rest now owned by the State fl'om the 1951 
extended tax li st nnd to ca lTY only the tux on the undivided one-third 
owned by 'B' on hi s tux and assessment roll s for the yeur 195 1 in view 
of the fuct that there was no assessment made in 1951 and that the 
State's undivided two-thi rds interest is exempt from taxation for the 
year 1951? 

"2. Should the ('ounty Huciitor in making up the 1952 assessmen t 
book for assessme nt. purposes describe 'B 's ' interest ns follow s: 'an 
undivided one-thiJ'd interest in Hnd to' and t hen describe the J'eal prop­
erty 1" 

Opinion 

We answer your first question in the affirmat ive. 

Minnesota Stututcs 1949, Section 273.03, p] 'ov ides that the county audi­
to]' shall annually pl'ovide t he necessar y a ssessment books and blanks , a nd 
!-l hull make out, in t.he I'cal I>roperty assessment book, complete lists of all 
lands or lots s ubject to tuxation, s howing the names of the ownel'S, if to 
him known. Since onl y t.he undivided one-third interest owned by "B" is 
s ubject to taxation for the year 1951, it is our opinion that the description 
in t.he reu l estate assessme nt book for the yea r 1951 should be calTied ti S 

"an undivided one-third interest in and to" the tract (describing ill, s ho w­
ing the name of "B" us the owner . 

See Wray v. Lit chfie ld (1896) ,64 Minn. 309, 67 N. W. 72. 

Si nce the undivided two-thirds interest in and to the tract wus owned 
by the State of Minnesot.a dUl'ing all of 1951 , and therefore is exempt from 
taxation fol' that year, thc description of that in terest should not be included 
in the 1951 real l)rOperty a ssessme nt book as pl'operty s ubject to taxation . 

You arc, of cour se , aware of the fact that under the holding of the Min­
nesota SupJ'c me Court in t he case of Fos t.er \' . City of Duluth (1913), 120 
Minn. 484, 140 N. W. 129, no further proceedings should be tuken to enfol'ce 
and collect the unpaid port ion of t he 1949 tax against t he undivided two­
thirds inte rest of the Stntc of Minnesotu in and to the tract, since all such 
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proceedings would be void. However , s ince this tax was validly assessed 
and spread ut a time when this undivided inte rest was st ill in private own­
ership. the 1949 tax will have to remain on t he tax books, and wi ll again 
become enfo rceable if and when the State of Minnesota conveys its undi­
vided interest to a private individual. Under the holding of the Foster case, 
no part of the 1950 tax should have been s pread against the undivided two­
thirds interest (which passed to the State of Minnesota on May 7, 1950) 
and an application addressed to the Commi ssioner of Taxation for the abate­
ment of the proportional purt of said lax attributable to said interest is in 
order. 

"8" may VI'oceed to pay the propoltional pUJ'l of the 1950 t.ax attribut­
able to his undivided one-third interest, under authority of Minnesota Stat­
utes 1949. Sect ion 276.07, and hi s undivided in terest wi ll then be protected 
from any subsequent proceedings to enfo rce collection of the tax against 
the other undivided interest. 

Opinion No. 434. 1938 Published Opinions of the AttoJ'ney Geneml, Hie 
No. 474-G-2. 

We answer youI' second question in the affinnativc, fo r the samc rca­
f ons which wc gave in answer ing you r first question. 

Lincoln Coun ty Attorney. 
May 23, 1051. 

HEDEMI'TION 
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CHARLES P . STONE, 
Assistant Atto rney Ge nera l. 

474-G-2 

1':xpiration-Not.ice of eXl' ira t.ion of time for redemption-Cost thereof in­
cluded in cost of redemption-Amount uf s uch wsts-Assi.s.:- II ee of (·er­
t ificate after no t ice of expiration g il·e n by (·Ollnty olfic in ls mus t .. Is f) 
:o;erve notice of expiration of time for redemption- M. S. l Q4H, Seciion)i 
28 1.02 and 281.24 . 

Facts 

"The County Audi tol' has prepared and posted u Notice of Expira­
tion of Redemption on lands about to forfeit to t he Stute fo, · non-pay­
ment of taxes for the year ] 945. The She l'iff ha s completed service and 
r eturned his affidavit fo r same to the County Audi to r . Publication of 
Notice has been completed and an affidavit the reo f filed with the County 
Auditor. The 60-day r edemption pe,·iod has not cxpiJ·cd. The County 
has incurred the expense of serving and pUblhihing the fOl'cgoing no­
tices," 
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Ques tion No. t 

"Should t he County Audi to r include in the amoun t to redeem any 
of the lands in the said li st, lIny amount for r e imbursemen t to the 
County for such se rvice cos ts? If so, how much should he charge ? " 

Opinion 

The County Auditor should include in t he amount to J'cdcem a ny of 
s uch land the a mount expended by the county for she riff's fees in duly 
se rving the not ice of redemption a ll s uch land, 

T hi s conclus ion is required by l\'Iinnesotu Stututes 1940, Section 28 1.02, 
which provides in purt: 

" Any pe l'son redeeming any pun'cI of lund s hall pay into the coun ty 
trcasur y, for the U!ie of the fund s or pe rson the reto ent itled: 

" (1) If such parcel was bid in for the state and its r ight has no t 
been ass igned, t he a mount foJ' which the sa llle was bid in, wi t h intel'cst 
at 12 pe l' cent per a nnum fl 'om the da te of sale, and the a mount of all 
del inquent taxes, penalties, cos ts, llfld intercst thereon ;:it such r ute from 
and after the time when s uch taxes become delinquent; 

"(2) If the r ight of the stute has been ass igned pursuant. to Sec­
tion 280,1 1, the amount paid by the :lssignee, with in te rest 1ll 12 per 
cent pel' annum fl'om lhe da le when so paid, and all unpaid delinquent 
taxes, interest, cos ts, and penalties accruing s ubsequently to such assign­
ment; and if the a ss ignee has paid a ny delinquen t taxes, penalties . 
costs, ot' interest accruing s ubsequently to the ass ignment, the amou nt 
so paid by h im, with interest at 12 pe l' cent pel' annum from the day 
of such payment.; • * • ,. 

Your first question i~ answered by Parng raph (1) of t he statute cited 
above which requil'es t he inclus ion of s llch costs . In read ing t his st.utute it 
s hould be remembered that. the inte rest rate on delinquent taxes has nol 
been maintained by the legi sla tu rc a t the 12 p CI' cent figure . Sec: 

Laws of Minnesota 193 1, Cha pte r 3 15, Section \. 

Laws of Minnesota 1.933, Chaptel' 12 1, Section 3. 

Laws of Minnesota 1943, Chapter 28 1, Section 2, 

M. S. 1949, Section 279.03. 

The cost of pllbli s hin~ t hc noLi<-e oJ expira t ion of redemplion in the 
manner provided by Minnesota Laws 1935, Chaptet' 278, Section 8 (c) (1\1. S. 
1949, Section 281.22, Subd, :1) is not to be included in the cost of z'edemp­
lion. In a previous opinion, t hi s office hus I'uled that it would be impossible 
to break down t he cos t of publis hing such notice and attach slich cost t o 
the individual tract of land. Opinion May 8, 1939, File No, 41 9-F-1. 
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Question No.2 

" Would the ::;amc apply in a case where a stale assignment ce r­
tificate is purchased on any of t hese parcels 1" 

Opin ion 

Section 281.02 (2) cited a bove requil'cs the inclus ion of "the amount 
paid by the assignee" and "all unpaid · Co • costs · •• arising s ubse-
quently to such assignment." If notice of expiration of time to redeem has 
been se l'ved by the county before a state ass ignment certificate is issued, 
Minnesota Statutes 1949, Sect ion 280.1 1, requires the inclusion of costs in 
"the amount paid by the assignee." It fo llows that the sheriff's fees paid 
by the county in serving the notice of time to redeem, having been included 
in the amount paid by the assignee, are includible in the amount required 
to r edeem. 

The costs of sening and Jlublis hing the notice of expiration of redemp~ 

tion incurred pursuant to the provis ions of M. S. Section 281. t 3, by thc 
assignee of a state assignmcnt certificate are al so included in the cost of 
redemption. In this case such costs include not only the s he riff's fees bu t 
the cost of publishing. I ca ll your attention to un opinion of this office dated 
May 27, 1947 (1948 Publis hed Opinions of t he Attorney General No. 197, 
File 419-f-l) wherein this office held that when the cost for publis hing a 
notice of ex piration of time for redemption is paid by the holder of a tax 
assignment cer ti ficate, such cost must be repaid by the party offering to 
redeem such land befo) 'e a cC I·tifi cHte of redemption may be issued. 

Question No.3 

" In the event we have such a purchaser of a state ass ignment cer ­
tificatc under the above stated facts, does he acquil'C all of the righ tli of 
the stute, or must he still proceed to publish his own Notice of Expira~ 
tion of Redemption?" 

Opinion 

Th ili question is unswel'ed by Minnesota Stututes 1949, Section 28 1.~4. 

which provides: 

"Every parcel of land heretofore bid in fOI' the state at any tax 
judgment sale and not heretofore sold or nss igned to an actual pur­
chaser, and every pm'cel of land he)'eafter bid in for the state at any 
such sale, unless )'edeemed, shull remain s ubject to ass ignment to an 
actua l purchaser in t he manner provided by law until the date of for­
feiture of such parcel, but no longer. In cnse any s uch pa rcel sha ll be 
so ass igned a fter notice of ex pi ra tion of redempt ion has been g iven by 
t he county aud ito r, such notice s ha ll be ineffectua l as to such pa rcel, 
and t he ti me for redempt ion or such pa rcel s ha ll continue un til termi-
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nated after notice given as in other cases of parcels assigned to actual 
purchasers." (Emphasis supplied.) 

Hasea County Attorney. 
April 21, 1952. 

JOSEPH S. ABDNOR, 
Assistant Attorney General. 

419-f-1 

'l'AX-FonFEITIlD LANDS 

241 
Conveyance - Conveyed to a governmental s ubdivis ion for a public use ­

Reconveyance for non· use or abandonment discussed- M. S. 1949, Sec­
tion 282.01, Subd. 1. 

Statement and Faels 

''It has been bl'ought to our attention t hat for several years past it 
hus bcen the practice in this county for the county board to accept on 
behalf of t he State of Minnesota reconveyances of tax forfeited lands on 
failure of governmental subdivisions to use such lands for t he purpose 
for which t hey had been conveyed by the Comlniss ioner of Taxation 
under the following provisions of M. S. 1949, Sec. 282.01 : 

'The commiss ioner of tuxation shall have power to convey by deed 
in t he nume of the state any tract of tax-fol'feited land held in trust 
in favor of the taxing districts, to any governmental s ubdivision for 
any authorized public use, provided that an application t herefor shall 
be submitted to the commissioner with a statement of facts as to the 
U !:IC to be made of such tract and t he need thel'ciol' a nd the rccommenda­
tion of the county board. The deed of conveyance s hall be upon a form 
a pproved by the attorney general and s hull bc condi tioned upon con· 
tinued use for the purpose stated in the Hpplica tion.' 

"A f orm of the resolution used by the county bOHrd is enclosed, 
After the adoption of the resolution by the county board the county 
auditor causcs t he deed to be recorded a nd notifies the Commissioner 
of Ta xation by forwarding to him a certified copy of the resolution and 
advising him that the deed has been recorded, a lso giving him informa­
tion as to the original conveyance from the State. 

• • • • 
" It seems that the county board in times past has nccepted recon~ 

veyanccs of a portion of lands thcretofore conveyed, ••• . " 
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Questions 

"(1) Whether the practice of acceptance of deeds of reconveyance 
by the county board is corrcct; and 

41(2) If so, what are its duties in respect to t he matters herein­
before set forth?" 

Opinion 
Your first ques tion is answered in the negative. 

M. S. 1949, Section 282.01, Subd. 1, which you have quoted in pUl't in 
your letter, contains the authorities relating to the conveyance of tax-for­
feited lands to a governmenta l s ubdivision for a public use. The entire 
power and duty to nct with l'cference to s uch conveyance is conferred upon 
the state comnllssioncr of taxation conditioned only upon an application for 
such land bearing the recommendation of the county board. The power and 
duty to make such recommendation is the only power or duty conferred 
upon the county board with reference to tax-forfeited lands convcyed or to 
be conveyed to a governmental subdivis ion for a public use, We are unable 
t.o find any statute conferring any authority upon the county board with 
reference to lands which have been conveycd through action of the com­
missioner of taxation to a governmental subdivision for a public use, Cer­
tainly, there is no statute authorizing or requiring an acceptance by t.he 
county board on bchalf of the state of such land. 

The statute imposes upon the governing body of a governmental sub­
division to which tax-forfcited land has been conveyed for a public use the 
duty of authorizing a l'cconvcyance of such land to the State of Minnesota 
if it fail s to put the land t o t he propel' use or it shall ubandon such usc, 
The duty so imposed is mandatory, The statutc does not l'cquil'C acccptance 
of the reconveYlUlce on behalf of the state, If the governing body fail s to 
provide for rcconvcyance when it shou ld, t he s tatutc vests in the comm is­
s ioner of taxation the pOWCl' and duty to act, Ii and when the tax-forfeited 
land is reconveyed to the state, it is the duty of the county board to classify 
and appraise the land so that it can again be offered fo1' sale by the county 
auditor as provided by law, This answers your second question, 

With reference to our opinion of April 12, 1950, 425c-ll, to Faribault 
City Attorney, we adhere to that opinion. However, we wish to point out that 
in some instances one conveyance of tax-forfeited land to a govel'llOlental sub­

. division has included a large number of parcels of land which were conveyed 
for different public uses. This is a different situation than the one before 
us in the April 12, 1950, opinion. In the situation which we are now con­
sidering, for the l'easons given in the April 12, 1950, opinion, it would be 
the duty of the governmental subdivis ion to reconvey a ll the parcels of land 
conveyed for a common public use, At the same time, the governmental 
subdivision could make application for a conveyance of the portions of land 
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which it desi red to use. Such a pplication would require the recommendation 
of the coun ty board. The commissione t· of taxution could t hen make s tich 
conveyance if he decmed it prope l' so to do . 

Hennepin County At.Lomey. 
April 4, 1952. 

GEO. B. SJOSELIUS, 
Deputy A ttorney Gene ral. 

425-C-ll 
E(litol'in l Note : S(,cti,," 2f12.01 amerult·d U)' L. 195:1. C. 144. S. I. 

242 
Easement s - .A udito r uut hor ized to g rant easement or perm it for electric 

power lines. but not for dra inage ditch- L . 1951, C. 203, Sec. 2, which 
amends M. S. 1949, Sec. 282.04. 

Question 

t it. Does the County Auditor have author ity to grunt an easement 
for an REA electJ'ical transmiss ion line over and across tux forfeited 
'lands not within a so-culled 'conservution a rea ' without the approv~ll of 
the Commiss ion of Conservation~ " 

Opinion 

M. S. 1949, Section 282.04, as amended by L. 1951 , C. 203 , Section 2, 
g )'an ts authority to a county audito!" , upon conditions the rei n conta ined, to 
gl':wt easements 01' pe l'mi ts ove r unsold tnx-fo l'f eited lands for electri c 
power lines. The tax-forfeited lands therein re fc l"I'ed to a l'e tux-fo l'feitcd 
land !'; held in t rust by the stute fOI ' the taxing d istricts. There is no provi­
s ion thcre in requiring aPPI'oval hy thc COllllllhlSioncl' of conscrvation of such 
ca~cment 01' pe l·mit. 

Question 

"2. Does the County Auditor have a uthority to grunt an easement 
to a furIll Cl', 0 1' group of farm ers, to const l'uct and maintain un open 
dl'uinage di tch to drain his 0 1' t heil' f arm lands over and across lax 
forf e ited lands not within a so-called 'conservation areu' without the 
upproval of the Commissioner of Conservation ~ . , 

Opinion 

M. S. 1949, Section 282.04, as amended by L . .l 95t , C. 203, Section 2, 
states the s pec ific uses for wh ich easements or permits may be grant ed. 
Such cnumcration is exclus ive. It does not include an easement or permit 
for an open dra inage ditch. The county auditor, ther efore, has no author ity 
to g rant an easement or permit over tax-fo rfeitcd lands for an open drain-

• 
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age ditch. There are specific s tntutes relating to the construction and main­
tenance of drainage ditches . Perhaps they offer u method which can be used 
to accomplish the wishes of those interested. 

Mahnomen County Attorney. 
July 17, 1952. 
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GEO. B. SJOSELI US, 
Deputy AttorneY General. 

700-A-3 

Hepurchase - For mer ly owned by mun icipality may be repurchased or an 
application (or conveyance made - M. S . 1949, Section 282.24 1, l\:; 

amended by L. 1951, C. 514 ; M. S. 1949, Section 282.01, Subd. 1. M. S. 
1949, Section 279.33. 

Facts 

"The Village of Danvers in Swift County. Minnesota, wu s the owner 
of five lots located in said Village. There was a ditch li en on these five 
lots and in 1943 the proper authority of the village went to the County 
Auditor's office, received a statement of t he unpaid balance due on said 
di tch lien and paid that unpaid balance. However, t he Village neglected 
to pay the current installment due on said lien for that year 1943. That 
instaUment was never puid nnd on November 23, 1948, the land was 
forfeited. The lots have not been offered fOl' sale at a tax-forfeited land 
sale since their forfeiture . The Village's failure to pay the 1943 install­
ment was just an overs igh t and the Village is now anxiotls to get a 
state deed to these lots ," 

Question 

"Does the County Auditor now have to hnve t he lots appraised and 
ofTer them fo), sule ut a regular tax-forfeited lund sale'! Is there any 
shorter procedure that could be used to get the Village a deed to these 
lots '!" 

Opinion 

Your attention is ca lled to Minnesota St.atutes 1949, Section 282,241, as 
nmended by Laws 1951 , Chapter 514. It appears to us that the Village of 
Danvel's may, under thi s statute, repu)'chase the tux-forfeited lands referred 
to upon compliullce with the c:onditions set forth , 

If these lands are Lo be used by the vilhlge foz ' :l public purpose, the 
vilhlge may apply to t he Commissioner of Taxation for a convcynnce of the 
lands to the village on condit ion that they be used for such purpose, This 
p l'ocedure is authorized by Minnesota Stututes 1949, Section 282.0 1, Sub­
division 1. If this procedure is used, the village would not be required to 
pay Hnything for the title to the land as the Commissioner of Taxation 
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s hould approve the application and make the conveyance. Of course, if the 
land is not to be used for a public purpose, the only procedure is that which 
I have referred to in t he preceding paragraph. 

In t he preceding discussion we have assumed tnat t ne real property in 
question was properly forfeited. You do not sta te sufficient facts so that 
w e can determine this ques tion. 

We would s uggest tha t you read Fos ler v. City or Duluth, 120 Minn. 
484,140 N. W . 129, and Christian Business Men's Committee of Minneapolis, 
Inc. v. Slate, 228 Minn. 549, 38 N. W. (2d) 803. If the J·.al property was 
exempt from taxation and not properly forfeited, an application to have the 
fol'fe itul'c set aside may be made to the Commissioner of Taxation under 
Minnesota Statutes 1949, Section 279.33. 

GEO. B. SJOSELIUS, 
Deputy Attorney Generul. 

Sw ift County Attorney. 
August 2:1, 1951 . 
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425-C-I ~ 

Repurchnse---l-'urchase ugrcement-Defa ulled-lleins tutement the reof gOY· 

erned by Minn. St. 1949, Sec. 282.341- L. 1947, C. 366, us a mended by 
L. 1951, C. 124, not applicable to s uch contract. 

Facts 

"ee ltain tux-forfe ited land was sold upon installments and the con­
tract thereafte r cancelled by t he County Auditor for failure of the pur­
chaser to cont inue with t he install ment payments . Less than 50% of 
t he purchase price was paid by t he purchaser . The purchaser now 
contends that Laws 1951, Chaptcr 124, should bc construed to permit 
an ordinury purchaser of tax-forfeited lands 0 11 insta llments to "'cp ut'­
chase' undcr said Chaplet· notwithstnnding the ex press provision cov­
e ring that situat ion made by Laws 1945, Cha pter 98, Sections 1 a nd 2 
(282.341)." 

Question 

" May Laws ] 951 , Chapter 124, be so construed?" 

Opinion 

Your question is a nswered in the negative. 

The agreements ref erred to in Laws 1951, Chapter 124, as agreements 
for repurchase of tax-forfeited land are agreemen ts which were made under 
Minnesota Statutes 1949, Section 282.24 1, as amended by Laws 1.951, Chap-
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tel' 514, and the predecessor ];.lW5 thereof. Under these repurchase laws, 
the repurchase could only be made by the owner at the time of forfeiture, 
01' hi s successor. The pmchasc l' to whom yOll r efer did not make a repur­
chase, according to your stutcmcnt of facts . He pUl'cnascd tax-forfe ited 
lands when they were so ld at public sale. The purchase agreement which 
he has is not within the put'v iew of Section 282.241, as amended. The re­
instatement of such a contract of purchase is governed by Minn. St. 1949, 
Section 282.341. 

Hubbard County Attorney. 
September 13, 1951. 
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GEO. B. SJOSELIUS, 
Deputy Attorney Gen~ra1. 

425-C-G 

Sa le-Speci fic land descr ibed may be sold unde r 1\1. S. 1945. Sections 2H2.221 
to 282.226. inclus ive-Vet.erans· privileges- M. S . ] 945, Sections 282.0:H 
to 282.037-Conservation-Agricultural lunds. 

Facts 

"Laws 1951, Chapter 7, I'elates to a i ract of tax-forfeited land in 
Beltrami County t here in described, which is situated in the Red Lake 
game preserve created under Minnesota statutes, Sections 84A.Ol et seq., 
a nd is therefore the absolute property of the state. I t borders on a 
meandered lake, and so has been deemed to be r eserved from sale undc l' 
Minnesota s tatutes, Section 92.45. 

"However , t he 1951 act above ci ted lifts ihis reservation from the 
tract in question by expressly authorizing the commissioner of con ­
servation, under certain conditions, on appl ication of the county board, 
to 'authorize a nd approve the class ification and sale of said land as 
non-conservation land.' The act provides that t he sale is to be made 
under t he provisions of Minnesota statutes 1945, Sections 282.221 to 
282.226, inclusive, a nd acts amendator y thereof. The act contains f ur­
ther provisions f or making a llowance for the value of improvements 
made upon the land under certain conditions. 

HIt appears t hat a war veteran, who has had no previous interest 
in the land or improvements thereon, has made application to purchase 
t hi s land under the provisions of Minnesota s tatutes, Sections 282.0:H 
to 282.037." 

Questions 

1. " ••• whether this land is s ubject to purchase by a war vet­
eran under the statutes last above cited. 

2. "If so, what action should be taken, if a ny, respecting a llow­
ance f or improvements on the la nd in case a sa le to t he war vetemn 
s hould be consummated?" 
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Opinion 

The sale of the land in question can only be had upon compliance with 
the conditions imposed by L. ]951, C. 7. These conditions, as far a s here. 
mllteJ"ia l, a/'c hcreinaftc l' set fOl'th. 

The fir~ l condition is t hat "the conllni ~sioncr of conservation shall deter­
mine, after investigulion, that the land heretofore forfeited in the state fol' 
nonpayment of ta xes in Beltrami County - •• is suitable for any lawful 
private use and is not suitable 0 1' necessnry for public use." 

The second condition is that the county board must Class ify the lund us 
non-conservation land and ol'del' i t so ld. 

The t hi rd condi t ion is that t he county boal'd, afte,' it has so class ified 
t he land and ordered its sale, must apply to the commissioner of conserva­
tion asking th1lt he authori ze and approve the class ificat ion and sale. 

The fourth condi t ion is that the commiss ioner of conservation approve 
such class ification and sale as non-conser·vation land. 

The fifth condition is that, aftcr meeting t he foregoing conditions , the 
land must "be sold in the manner provided for the sale of agricu ltura l lands 
under the provisions of Minnesot1l Statutes 1945, Sect ions 282.221 to 282.226, 
inclusive, a nd acts amcndato ry thercof." 

The s ixth condi t ion is the following: 

" ••• If t here are any improvements upon the land made by any 
person who shall be determined by the county board. with the approva l 
of the com miss ioner of conservation, to have made the same in good 
fa ith, believing thut such improvements were upon land belonging to 
h im, the vahle of such improvements shall be appraised separately. 
'$ • • " 

The seventh condition is the following: 

" ••• if at the sale of s uch lund such person or his s uccessor in 
in tercst shall be the pUI·chaser, he sha ll not be required to pay fOJ" s uch 
improvements." 

The eight h condition is the following: 

" '$ •• If anyone uther than such person or his successor shall 
purchase the land. the provis ions of Minnesota Statutes 1945. Sec tion 
92.06, s ubdivis ion 4, 8hall apply as fur as app licable." 

As statcd uhove as the fifth condition. C. 7 provides that the land, if 
so ld, s hall Hbe sold in the munner provided for the sale of agricultural lands 
under the provisions of Minncsota Statutes 1945, Sections 282.221 to 282.226, 
incl us ive, and acts amendutory thereof." It is significant t hat it does not 
provide generally that the land shall be sold as agricultura l lands in the 
manner provided by lHw. There is a maxim in the law t hat "the expression 
of one thing is the exclusion of another." Applying this maxim to the s itu­
ation before us, it is OUI" opinion that the s pecification by the legislature 
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of sale under the prOV ISion s of M. S . 1945. Sections 282.221 to 282.226, 
inclus ive , excludes authority to sell under M. S. 1945, Sections 282.031 to 
282 .037, inclus ive. 

Yom' first question is answered in the negative. 

The answer to your fll'st quest ion makes it unnecessary to answer your 
second question. 

GEO . B. SJOSELIUS, 
Deputy Attorney General. 

Commissioner of Conservation. 
April I , I D52. 310 

E.lilorilll Note: Scctien 282.0:1 ) u mt' ntled by L . l!1 lia, C , SC I , S. I . nntl C. ' i !)!), S, I I. g.· ... iun 
2S:.! .():12 nml'm!NI by I. . 1 !)5:~. C . G09. S, 12. 
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A 

.ACTIONS-See "Courts and Criminal Law" 

ADOPTION- See "Children" 

ADVEIlSE POSSESSION-See "Highways" 

AEIlONAUTICS 

Airport 

Joint Boards ......... ........... . 17G 

AGI!ICULTUIlE. DAJUY AND FOOD 

Apple Juice 

Containing in excess of 3.2 alcohol by weight is intoxicating 
liquor .......................... ......... .................................... 73 

County Agricultural Sodeties 

Buildings and Sites-Valuation for taxation as final1y equalized 
of al1 taxable property within county. excluding money and 
credits ................. ... ....... .. ........ ... . ................ 223 

Mosquitoes 

Any municipality may avail itself of mosquito nbatement law .... 

Tux Levy 

011 agl'iculturul lands and pcrsomll properly having taxable 
situs on farms, and on nonagricultural land s.. .............. ... GO 

Trees 

Land for agricultural development and purposes - Planting 
nursery trees, using growing trees for ornamental pur­
poses, and fruit trees, etc., for landscaping to be construed 
a s s llch .... ................................. 2 

APPEALS- See "Courts" 

ASSESSMENTS- See "Taxation" 

ASSESSOR- See "Taxation" 

AUTOMOBILES- See "Motol" Vehicles" 
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AUTOPSY AND INQUESTS 

Coroner 

Exhumation and Aulopsy - Procedure where coroner refuses 
Lo act ....... ... ......... ...... ....... ...... ........ .. .... .......... . ...... .... ........... .. 26 

Inquests authorized 
Do not require consent of next of kin........ .. ....... ........... ............ 27 

B 

U[(}S AN/) CONl'nA C'I'S 

Advertising 

Equipment - Village water and light commiSSion required to 
advertise for pU1'chase involving expenditure of $500 or 

more ... ...................................... 84 

Ridder 

Bids 

Lowest responsible 
Construct ion of bridge .. 
Construction of sewer main 

Acceptance- School districts-Should not be modified by inser-

85 
86 

tions ............. ..... .............. ... . .. ... .............. ......... .... ..... .. ........ 38 

Competitive- One bid submitted.......... ........... ...... ...... 8 

Hig hly s kill ed work- Court house clock- Repair of..... ........ 88 

Purchases - Ru le of f air trade act does not apply lo state or 
s ubdivis ions of state. .. ................. .. .. ... ................................. ...... 89 

Ra ilroad bridge- Reconstruction ....... ......... .. ......................... .. .... ... .. 11 0 

Specifications - Requirement that performance bonds be pur-
chased locally not permissible in contract f o), schools ..... . 90 

Withdrawal ......... .. ............................................................ . 87 

UILLBO AIlDS 

Adver t is ing- Permits 

BINGO- Also see "Gambling" 

C lub 

On or in room adjoining licensed premise for sale of intox icat-

182 

ing liquor........ ... .. ... .. .... .... .......... ... ......... ............. ........... 74 

BOAIlDS AND COMMISSIONS- See "Municipalities" and "Slate" 
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BONDS 

Bond Issue 

City Hall- Repairs 

Court House- Remodeling and rebuilding-Mus t be submitted 
to electors for approval ... .... ............. ... __ ........ _.. .. ......................... 94 

Parking metcl's-Puyable solely out of net "cvenue from park-
ing meters for equipment for street lighting permiss ible 
without vote of electors ......... ...... . _......... ....................... 95 

Road Maintenance Equipment- Tawn- Notice of snle must be 
made in two newspapers. Excess in bond fund , result ing 
from levy for road and bridge bonds, cannot now be used 
for purchase of..... ...................... .... ... ........ ..... . 96 

School Districts 

Debt Limit-In determining, t here cannot be included 25 % 
of full and true value of property exempt from local 
taxation_ _______________ ____ __________ __________________________________ _________ 4:) 

For buildings and equipment in independent district, may 
be supplemented by other fund s, keeping int act s ink -
ing and maintenance funds .... .............. 44 

Sinking Fund-Created at time of issuance of bonds by tax 
levy- Consolidation of school district with other di s­
b'icts after bonds issued- Sinking fund unaffected und 
can be used only for retirement of bonds................... 47 

Surplus Fund - Building costing in excess of amount of 
bonds authorized may be paid from surplus in general 
fund when voters authorize .. .............. 48 

Village Hall 

Bonds a uthorized for addi tion to or betterment of, coun­
cil may not construct new build ing on sepantic site 
wit hout approval of electomte.... !)7 

Lost Bonds 
Owner may not redeem by filing bond 41; 

Performance Bonds 

Should be purchased locally ......... ... .. . 

Surety Bonds 

Failure to file ..... ........... . ............. ... 140 
Must be furnished by village clerk, treasurer, and justice of the 

peace ... ... ..... .... .. ..... ........... ...... .. ......................... ... .. ...................... . 
Propriety of town board members acting a s sureties on asses­

sors' bond- Town officer may not become surety on bond 

170 

r unning to town ...... ............... ....... .................. ..................... ..... ..... . 171 
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BRIDGES- Also sec " Drainage"-"Hig hways" 

Construction 

Lo\vest res pons ible bidder ..... .................. ................ ........................... . 

Culverts 

Cons truction - Maintena nce - Repairs - Where does burden 
fall? - County road, town roads, pl'ivale cross ings over 

85 

drainage di tches.... ....................... .......................... 3 

n epairs 

Rebuilding ac ross drainage ditch oblig-ation of town and of 
benefic iaries of ditch proceedings .... ............................ ......... " 

c 
CHILOItEN- Also see "Social Welfare" 

Commitment 

Dependent-Neglected- Delinquent.- In making commi tment of 
child, presence of infant child not requ ired in court at time" 
of hearing. Court expenses in guardianship proceedings. 
County of commitment reimburses director. ........................ 203 

Food Allowance 

Blind- Dependent Children- Old Age Assistance-County Wel­
fare Boards must adop t food standards in conformity with 
rules and regulations of director; cannot be determined on 
basis of local costs ........ .. .......... ............... ... .................... ....... 202 

Minors 

Muy not. enle l· premises where sale of liquor is t>rilllul'y bmsincss 78 

Sett lement 

Determination- Relief ................................ .. .............. ................. 206 

CITIES-See " Municipalities" 

CITY HALL 

Repairs 

Bond issue 93 

CIVIL DEFENSE-See "Military" 
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CIVIL SERVICE 

Jury Ser vice 

Witness fces- County e mployees se r v ing as ju ror o r tes tifyi ng 
as wit ness _ 

Po lice 

Chief - A ppoi ntmcnl !J2 

COA L 

Weig hin g 

Fees fo r wc ig-hing no L chu l',I!e f o r se r vice wi l hill SCO IH! of Dc-
f ense Produc tion Act ........ __ ..... 2 11 

CONS lmVATION 

D ra inage 

Bridges 

Construction- Bids 
CulVCl' ts - Constructio ll - Ma intcnance - Re pai rs - Where 

docs burden fall ? - Coun ty road , tow n roads . p rivate 

crossings ove,' drai nage ditches ..... . 

Hcpa il's - Re building across d rai nage d itch obl igation o f 
l aw n a nd of benefi ciaries of ditch pl'oceedings 

Easement 

Tax-forfe ited lands-not a uthor ized 

Funds 
Dis pos it io n-No statu tory prov is ion fo l' ,'cmaining in fund 

of nbando ned di tch - F unds from a ssessments or pro-

85 

3 

4 

242 

ceeds fl'om bond issues constitute t rust funds.......... 5 

O utlet 

Sewcr - Law does not conte mpla te use of for di s posul o f 
ind us tria l waste, bu t use by munic ipalities a s sewe r 
outlet. Rig hts of landowner .. " .... ",,""" G 

P etition 

Signer s- S ufficie ncy of fo r drainage d itc h- In dete rmining 
munic ipali ty owning ea sement over which public hig h­
way laid , nnd sla le a s owne r of ea semen t ovc r which 
t runk highway is laid , mus t bc coun ted as owner s in 
dete l'mi n ing whet hc l' petit ion is s igned by 51 ,It- of ow n­
c rs of land desc ribed in 7 
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CONSERVATION-cont. 

Drainage-cont. 

Repair 

Bids and Contracts-Only one bid s ubmi tted. Competitive 
bids - County board may let contract fOl' repair of 
ditch involving work, labor and materials.... 8 

Contract--Claim- Compromise .. "' 99 

Cos t- Tax Lien-General taxpayers not liable for expense. 
Drainage proceedings statutory. Tax liens existing at 
time of lax.fol'feitul'c aga inst fodciLed lands cancelled 
upon forfeiture ................ U 

Lands 

Tax-Forfeited 

Conveyance 
To governmental subdivision fOl' public usc - Recon-

veyance for nonuse or abandonment 241 

Easements 
A uditor authorized to grant easement or pe rmit for 

electric power lines- not for drainage di tch.. 242 

Hepul'chase 

Formerly owned by municipality rnay be repurchased 
or application for conveyance made....... 243 

Purchase agreement-Defau~ted . ................ 244 

Sule 

Specific land may be sold- Veterans' pri vileges. Con-
servation- Agl'icult ul'Ul landR ..... ....... ..... ....... . 245 

(;ONTItACT !'on DEED 

Liquor Store 

Bui ldi ng- Pul'chase-Contract for Deed- City of 4th class may 
buy bui ld ing for municipal liquor store on contract for dccd , 
providing deferred payments are made only from profits 
of store ........ ............ ............... ... ... .. ...... ... 76 

neal Estate 

Purchase by city not authorized ... 188 

Recording 

Where <;c l" tificate of title shows outstanding contract 149 
Wherc villagc acquired rea l estate - Mortgage registry tax 

must be paid ........................................... _ .. .... """"""""""""""""" 150 
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CONTRACT FOR DEED- cont. 

Uemoval of Bui1ding 

Severance from rea lty by vendee Undel" contl'8ct without con-
sent of vendor._. __ ......... .............. .. .......... .... ......................... .... ... ..... 37 

CORIWPT PIlACTICES-See "Elections" 

COUNTIES- See "Municipali ties" 

COUIlT HOUSE 

Court House Clock 

Repair ...... . 8R 

Remodeling and Rebuilding 

Must be submitted to e lecto l's for approval 

COUIlTS AND CIlIMINAL LAW 

Actions 

Accounts 

Deli nquent-Action by County Bout"t! ............. .... ... __ ...... . 11 3 

Autopsy and Inquests 
Procedure where coroncr refuses to act .................. .... .... . 26 
Inques ts authorized-Do not require consent of next of kin 27 

Conviction 
Public Officer-Infamous crime lfiO 

Evidence 
Microfilms of records when adm isi:li ble in; when ol'iginai 

records may be destroyed ........................ . 191) 

Fines 
Violation- Village ordinance .. . ...................... 180 

Judgment 
Lis t- Descl'iption- $1.00 for each description to be included 

in judgment for delinquent taxes only fee charged­
No separate charge for r eimbursement of cost of pub­
lication - 55c of $1.00 reimbursement to county for 
such publication.. ............... ............ .. .. ........ ......... 226 

Real Estate-Interest and Penal ty .... .......... ... ..... ..... ..... .. .. 227 

Liens 
Distress Proceedings- Attaches on May 1 of year when as­

sessed - When assessed personal property subject to 
tax payment is sold or to be removed from county, 
di stress proceedings may be initiated ............................. 2:12 
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counTS AND CIUMINAL LAW-cont, 

Ac:tions---cont. 

Indian lands held in trust by U. S. not subject to 

Torts 

204 

Liabi li ty - Responsibil ity fo1' tor ts of agents in di scharge 
of governmental functions ... ............ .. .... ....... ... ................ . 50 

Venue 

Should be la id in county where crime was committed.. .... ~3 

Witnesses 
Fees-County 

witness 
employees serving as juror or testifying as 

91 

cou nTS 

Power to compel attendance of witnesses in criminal cnse 
coextensi ve with tClTitoria l judsdiction of COU l' t.. ......... . 20 

District 

Clerk 

Deputy - Removal - Salary - May be removed with 
approval of judge .............. 10 

Fees and Emoluments- Drivers' license fees-Moneys 
r ece ived for is fce and emolument.. ... ... 11 

May hold office of cour t commissioner .... ...... .... .. ......... 172 

Jury Service 
Villagc employees - Fces and compensation may he 

deducted from :'.inlury 12 

Sentence 
Modification- Court may rcduce sentence in tcrm im-

posed even' though PaJ't1y executed.......... 1:1 

Witnesses 
Cou nty employee serving as juror or testifying as wit-

ness ...... .... .... .. . . 91 

Cr iminal cases - J urisdiction of court to compel at-
tendance ....... ............. ...... .. .............. .. ... 20 

Justice 

Certificates of convict ion- Statute does not apply to Justice 
of Peace reports on convictions for vi lh\ge or city ordi-
nance violations 14 

Costs-To be assessed agains t defendan t in criminal case 
- do not include board of defendan t before or after 
tr ial .............. ..... ..... ... .. . 15 



ATTORNEY GENERAL 

co U IlTS---cont. 

Jurisdiction 

Traffic Violations 

Municipal 

Should di spose of under village ordinance- Judi­
cial authority cannot be delegated to or exer­
cised by police officer 

Violation of the Village Ordinances .. 

Costs- County not l'csponsiblc for in prosecution of minor 
fol' city ordinance violation after j uvenile court hear-

445 

16 

17 

ing - city to pay costs 18 

J udge-Spec ial 

:May act only in absence 01' disability of municipal 
judge - HDisabili ty" and "Disqualification" con-
st rued _ ...... .... .... 1!) 

May not hold office of village atto m ey.. 17-1 

Jurisdiction - Witnesses - Power to compel attendance of 
witnesses in cr iminal case coextensi ve with te rritorial 
jurisdiction of court ... ... . ................ ....... ........ 20 

Luw Books- Village Illlly purchase fOI· municip~ll court-
s hall be property of village.. 21 

Sentence - Prisoners - J ai ls and Workhouses- Municipal 
Court of Redwood Falls has no uuthori ty to sentence 
prisoner to wo r khouse in Minneapolis .. ... .............. 22 

!'roba te 

Children- Com mitme nt- Presence of infant child in court 
not required . 203 

F'ee-County L.aw Library- Fees to be co llected by probate 
judge .. .... .. ......... .. ...... .......... 23 

GU8rdians hip- Decd-Conveyances-Man-ied women under 
g uardiansh ip - Convcyunce of rea l estate by mun ied 
women unde r guarliianship as minors.. 24 

Homestead- Dwell ing left uy decedent to and occupied by 
uroUH!rs const itutes homes tead of, even though proM 
bate proceedings nol co mpleted 

Judge- Vacancy-Term-Successor whe n elected se rves 
full f our year te rm ; no p]'ovision for s pecia l primary 
election 

2 17 

25 
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COURTS~ont. 

J)robation Officers 

Appointment- Made by court-Soldiers' Preference law not 
applicable - Salary fixed by court with approval o( 
county board and may be decreased during tenure-
.May be r emoved at pleasure of appointing authority 147 

CIlIMINAL LAW 

Checks- Giving without funds- Court of county where checks 
given has juri sdiction.. .... ........ ..... ..... ......................... .... .... .... ..... . 28 

COITUpt Practices Act-Violations... ... ....... ............... ........ .......... 29 

Dogs- Authority of town board to order dog confined which has 
bitten person.. . ..... ........ ........... .......... _ .. _. _. __ ____ ....... _ .. . _.. .. 30 

Drunken Driving 

Conviction upon guilty plcn does not constitute hal' to 
Ill"OSeclition for opernting and da-iving motor vehicle 
while under influence of intoxicating liquor - Double 
jeopardy ............................ .... .......................... 3 1 

Opcl'uting motor vehicle while under inftuence of 3.2 beer 
no defense for prosecution for drunken driving............ 32 

Embezzlement - Venue should be laid in county where crime 
was committed ...... . 

Gllmbling- Lottery 

Certain device recording a score dependent upon operator's 
skill is not gambling- device giving prizes to opera · 
tors attaining certain scores by drawing and chance 

33 

constitutes lottery __ _____ ._____ ___ _ ___ .. _ ..................... ___ . 34 

Plan submitted held iotlery""":Water Regatta-purchase of 
admiss ion ti cke t necessary f or participation in drawing : ~5 

Gmnd Jury 

Special counsel to a ssist county ultonlcy. ______ . __ .. _ 

lniol'mation 

County Attorney - Duty to fil e an inIormation wherc he 
has knowledge which would subject defendant to addi-

29 

tiona l punis hment under law _______ . ___ . _______ . __ .... _ .......... . __ __ .. ___ 36 

Publ ic Oflice l" 
Accused o( infamous crimc _________ . _______ ....... _._ ................ _._. __ _______ 160 

Removni of Building 

Scvcrance and removal of f rom really by vcndee under 
eontruet for deed without consent of.. ............... .......... ... .. 37 
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DAMAGES- See " Liability" 

DEEDS- Sec "Real E stute" and HRecording" 

DELINQUENT CHILDlIEN-See "Child,·en" 

DISTRICT COU RTS- See "Courts" 

DOGS 

Authority of town board to order dog confined which hus bit-

ten person .. 

nnAINAGE- Also see "Consel"vaLion" 

Rridges 

Construct ion- Bids 

Culverts- Constl'uction - Maintenance- Rcpairs - Where does 
burden fall - County road, lown rands , priva te crossings 

447 

:10 

85 

over drainage di tches ...... .. .. ............ ... ...... ___ ............ ..... 3 

Repairs- Rebuilding across drainage di tch obligation of town 
and of benefi ciaries of di tch proceedings .... " 

Ellsement 

Tax-forfeited lands- Not authorized ... __ ........... .......... . . .... .... 242 

Funds 

Disposition - No statutory provision for r emaining in fund of 
abandoned di tch - Funds from assessrnent s or proceeds 
from bond issues const itute t rus t funds 

Oullet 

Sewer- Law does not contemplate use of for disposal of indus­
trial waste, but use by municipalities as sewer outlet. 

5 

Rights of landowner..... ......... (j 

Petition 

Signers - Sufficiency of for drainage ditch - In determining 
municipality owning ea sement over which public highway 
laid, and state as owner of easement over which trunk 
highway is laid , must be counted as owners in determining 
whether petition is signed by 51 (I/o of owners of land de-
scribed in. 7 



448 B IE NN IA L REPORT 

I'R AIN A.GI':- conL 

Re pair 

Bids and Contracts- On ly one bid s ubm itted. Competitive bids 
- County board may let contnlct f or repuir of ditch involv-
ing work, labor and materials......................... ..... 8 

Contract-Claim- Compromi se ................ .... ........ !)!) 

Costs-Tax Lien .... .................. .......... 9 

E 

EASEMENTS 

Public Uti lities-E lect l'i c Power Line .................... . 
Streets- When acquired by li se I'. 
Trunk Highway- State :\ S ow nCl 

EDUCATION 

School i}is l ricts 

Bids and Contracts 

Acceptance-Contract let on bids by school district, a f ter 
acceptnnce of bids, s hould not be modified by insertion 
of condit ion not contained in inv itation fo,' bids .and 
in bid ................................................................................ . 

Performanc'e honds- Purchase not pe rmi ssible .. 

Consolidation 

242 
117 

7 

38 
90 

After bond issue ........................ 47 
Real E state - Conveyance - Office rs of newly consolidated 

district. Former constituent dist l"icts merged in con­
solidated di strict terminate gove l'l1mentul ex istence 
upon consolidat ion. ........................... ............ .. . 39 

Requirements for filing reso lution of upprovnl - Where 
more than one district maintaining graded elementary 
01' h igh schooL New elect ion must be ca lled . In such 
event boards of old districts continue until July 1st 40 

Detachment and Annexation 
"Vacant and unoccupied" land inter vening ... 

E lections 

Voters 

RegistrHtion . 

Res idence 

Lepl 
Change in boundary lincs ........ . 
School Di st r ict:-;- Dissolvcd ... . 

41 

67 

69 
70 
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EDUCA TION---<:ont. 
School Districts-cont. 

Voting- Voters unable to reach polls due to weat her con­
ditions - Does not vitiate elect ion. Election can be 
called in independent district only when board elects 

449 

to do so.................. ............... ... ..... .. ......... ..... .. .............. ....... ... . 42 

Finances 

Bond Issue 
Debt Limit-In determining, there cannot be included 

25% of full a nd true value of property exempt 
from local taxation................. ........ ............ ................ .. 43 

Money f or buildings and equipment ill independent dis­
trict, may be supplemented by other funds, keep-
ing intact s inking a nd maintenance funds.............. 44 

Bonds Lost 
Ma y not be redeemed by owner filing bond. Duplicates 

for lost bonds authorized.. ...... .. ................................ 45 

Building Fund 
Transfer - Board, without vote of people, may not 

transfer surplus to building fund...... ... ..................... 46 

Sinking Fund 
Created at t ime of issuance of bonds by tax levy­

Consolida tion of school district with other districts 
af ter bonds issued- Sinking fund unaffected and 
can be used only for l'etirement of bonds. Sinking 
fund- How inves ted ..... .... ........ ...... ..... ................. ... .... 47 

Surplus Fund 
Building costing in excess of amount of bonds author­

ized may be paid from surplus in general fund 
when voters authorize ................. ........ .... ............. 48 

Insurance 
Purchase-Health and accident insurance for employees.... 49 

Liability 
Hesponsibility for torts of agents in discharge of govern-

mental functions ......................... ........................... ............... 60 
Swimming Pool- Recreationul Activi ties ........... ..... 131 

Local Improvements 

Sewers-Assessments- Petition- F ourth class cities may 
levy special assessment - School dis trict owner of 
property abutting proposed improvement authorized 
to sign petition ... ..... ................. ................................ .......... .. 61 
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EDUCATION-.,:ont. 
School Districts- cont. 

Property 
Eminent domain- When school di strict may take posses-

sion of property condemned...... 52 

Leased- Right to remove buildings.................. ....... ................. 53 

Sale 
Part of description of property omitt ed on ballot........ 54 

When meeting of common school district votes to sell 
school proper ty, mandatory that board seH sume 
- Independen t distl'i ct distinguished ........................ 55 

Schoolhouses 

Removal- Built under license of property owner may 
be removed ... .................. ..... ..... ....... ... ... __ . __ ... __ ... _._.......... 66 

Renting- Board may not rent space to music teacher 
for use in private instruction- nor piano for such 
purpose .......... .................. ... ....... ...................................... 57 

Pupils 
F ees - Students cannot be required to pay as condition to 

attendance ........ .................. ........................ ........... ................. 58 

Liquor- Sale-Adult pupils or student........... ............... ..... ..... 77 

May not be excu~ed to take piano lessons............ ... ............... 57 

Minors may not enter premises where sale of liquor is 
primary business............ ..... ........ ......... .... ... .................. 78 

Religious Instruction 
School board may disphty Ten Commandments on walls of 

public school s .. .. ...... .. ............... .... ... ... ......... ........ ... ........... .. .. . 59 

School Employee 
Employee who was veteran ent itled to appointment to fill 

vacancy in school district over nonveteran of said dis­
trict with greater seniority. Agreement between school 
district and local union C.I .O ........... ...... ... ....................... .. 82-83 

Taxation 

Exemption 
Bowling Alleys in Parochial Schools ................. ............... 2J 5 

'feacherage .. ............. ....... ....... .. .............. .... .... ........................ . 

Levies 

On agl'icultural lands and personal property having 
taxable situs on farms and on non-agricultural 

219 

lands ................................... .. ..... .............. ............... .... .... . 60 
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EDUCATION-<:ont. 
School dlstrlet.s--<:ont. 

Teachers 
Contract-TerMination-Granting teacher right of hearing 

before final action of board does not change require-

451 

ment contract be terminated before April 1 ................ __ . 62 

Transportation 
Snow removal on bus routes._ . .. .... __ ...... ..... _ ... _ .... . . ... 50 

'fuition 
Payment-Residence- Non-adjoining district ................. _..... 61 

ELECTIONS 

Ballot. 

Absent voters- Outside territory of U . S.-Persons other than 
members of Armed Forces. . ........ ........................ __ __ .. ... .. 63 

Candidates 

Name - Resignation - When two village trustees are to be 
eJected - When Hincumbent" can be placed after name-
when candidate for vil1age clerk may withdraw... .................. 64 

Corrupt Practices Act 

Violations- Duty of County Attorney_ 

Judges and Clerks 

Eligibility-SoMier receiving pension eligible to serve as elec~ 

29 

tion judge ... . ....... .. ...... _ ................ ............. ... 65 

Primary-Special 

No provision for calling to fiU vacancy .... . ....................... 25 

Regi8tration 

By mail-From outside limits of U. S. 
Voters - Residence of wife who has not lived in state if 

husband qualified voter therein 66 

Permanent-School District-Requirement-Exceptions ...... _._. __ .. 67 
Re-Registration- Change of name-Commissioner of Registra-

tion must notify voter_ .. _ .... _. _ .. _._ ... _ .... _ ... _ .......................... _ 68 

Voters 

Residence 
School Districts-Change in boundary lines .......... ........ . 69 
School District dissolved. . ............. _ 70 
Wife of soldier..... ....... ...... ................. ...... .......... ............ .. 71 
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ELECTIONS- cont. 
Voting 

Unable to reach polls due to weather conditions- Does not viti~ 
ate school election. Election can be called in independent 
district only when board elects to do so. ... ... ..... .......... 42 

F 

FAIR TRADE 

Purchases- Rule of act does not apply to state or subdivisions 
of state ..... ...... ..... .. ....... ....... ...... ... ...... ...... ...... ......... .... ...... .... .. ........ 89 

FINANCES 

Bond Issue 

City Hall 
Repairs 

Court House 
Remodeling and rebui lding- Must be submitted to electors 

93 

for approval ...... ................... . 94 

Parking Meters 
Payable out of lhe net revenue ... 95 

Road Maintenance Equipment 
Town - Notice of sale must be made in two newspapers. 

Excess in bond fund, resulting from levy for road 
and bridge bonds.... ............................ 96 

School Districts 
In determining debt limit, there cannot be included 260/0 of 

full and true value of propert y exempt from local tax-
ation .......... ......... ...... .. .. ...... ......... .................. ...... ..... .... .. ......... 43 

Money for buildings and equipment may be supplemented 
by other funds, keeping intact sinking and maintenance 
funds ............................................ 44 

Village Hall 
'When authorized for addi t ion to or betterment of, council 

may not construct new building on separate site with­
out approval of electorate. If quest ion is submitted, 
approving erecting new building in lieu of addition to 
present hall and same is defeated, council may still 
proceed with previous authorization..... .... 97 

Certificates of Indebtedness 

J aiIs-Construction- Sheriff's and J niler's residence-Certain 
counties to issue and sell, not exceeding $200,000, for such 



ATTORNEY GENERAL 453 

~'IN ANCES-cont. 
C~rtificates of Indebtedness-conL 

Jlurpose, cons trued not to include apartment for personal 
li se of jaile r or s heriff ... ..... __ .. ..... __ ____ ..... .... ... . ....... .... .... .. 98 

Claims 

Compromise - Ditch contracts - County commissioners - Au­
thorized to compromise claims ari s ing out of contracts fol' 
repail'ing county ditch. __ __ ... .... . ....... ... .. __ . !)!) 

F'unds 

Depositories 
For Public Money-Qunlificat ion by bond or depositor's se­

cUl'ity, fiscal agents named to pay public obligations 
not authorized by law to perform duties by treasurer 
of state 01' governmental subdivis ions .. .. _ ...... ... ... ... ...... ... 100 

Disposition 
Money remaining in ditch fund- Funds derived from as~ 

sessments or bond issue..... ........ ............ ...... .. ....................... 5 

Distribution 
Fees - Trailer Couch Parks - \Vords "countywide relief 

within the county" discussed ............... ... ......... .................. .. 101 

Expenditures 

Ambulance service.. . .. .... ................................ 194 
Civil defense organization........ ... .... ...... ... ....... ....... .. ... ..... .... . .. . 79 
Health and Accident insurance for l:ichool employees not. 

authorized ........ ... ... ................................................ ............... 49 
Investigations- Valid ity of village ol'gani zution... ..... t84 
Law Books for Municipal Court....................... .......... ...... .. .... 21 
Legal services - Town board aut hol'ized to pay for when 

town board members sued for alleged trespass in wid-
ening for town road- Payment from general fund ........ 104 

Mayor's Contingent-Limitation ......................... .......... 105 
Motor Patrol- Conditional Sales Contract..... .. 106 
Streets-Christmas decorations not authorized.. 102 

Revolving Fund 

Operation of nursing home .................... ...... ............................. 199~A 
Sinking Fund 

Created at time of issuance of bonds by tax levy- Consoli­
dation of school district with other districts after bonds 
issued- Sinking fund unaffected and can be used only 
for retirement of bonds-How invested.. ... ..... ........... 47 

Surplus Fund 

School board without vote of people, may not transfer sur­
plus to building fund of buildings - may do so when 
authorized by vote of people................................. ............... 46 
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FlNANCE~oDt. 

Fund8-Cont. 

School building costing in excess of amount of bonds au­
thorized may be paid from surplus in general fund 
when voters a uthorize .......... ...................................... ......... 48 

Transferring Funds 

Funds earned by operation of municipal hospital may be 
transferred to general fund ... ..... ............. ....... ........ .. ........ 103 

Surplus in Sanatorium funds.. ............. ... . 193 

Warrants 
Claims-County hospitals-Auditor without authority to 

issue without approval of county boa1:"d ............... .. ...... .... 107 
l ssuing in anticipation of tax collections.. ... .. .. .................. 108 
Lost-School district to which los t warrant has been issued 

not required to f urnish bond 

FIRE DEPARTMENT- See " Public Safety" 

109 

G 

GAMBLING 

Lottery 

Certain device recording a score dependent upon operator's skill 
is not gambling- device giving prizes to operators attain­
ing certain scores by d}'awing a nd chance constitutes lot-
tery ............................. ...... ..• ........................................................... 34 

Plan submitted held lottery-Water Regatta- purchase of ad­
mission t icket necessary for participation in drawing ......... 35 

Pinball Machines 

Persons under 21 may not play where intoxicating liquor is 
sold ........ ....... ......... ....... ...... .. ... ... .................................................. .. 178 

GAME AND FISH- See "Conservation" 

H 

HEALTH- See "Public Health" 

HIGHWAYS 

Bridges 

Constr uction-Lowest Bid ............... .. ....... ....... ........... ...... ..... ............ . 
Culverts-Construction-Maintenancc-Rcpairs-Where does 

burden fa11 - County road, town roads, private crossings 

85 

over drainage ditches........ .. ........ ............................ ..................... . 3 
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HIGHWAYB--<:ont. 
Bridges---cont. 

Railroads-Contract-Bids- Village council not authorized to 
contract with railroad company for reconstruction of­
Order of railroad and warehouse commission should be 
first secured .......... ...... .... .... ....... .. .................... ...... ... . 

Repairs- Rebuilding across drainage ditch obligation of town 

455 

110 

and of beneficiaries of ditch proceedings ............... 4 

Cartways 

Establishment 
Petition- Heari ng may be continued by majority of town 

board-Chairman not vested with au thority to conduct 
or adjourn meeting. 111 

Proceedings- Lying entirely within one town- On town line ... . 112 

Easement 

Electric Power Line .... ..... ....... ... ... . .......... .... . . .. .... 242 

Sta te as owner over which trunk highway is laid 
Street-When acquired by user .. 

Snow Removal 

Private property-By authority of county board ... 
School bus routes. . ............ . 
State Aid road ... 

State Aid Roads 

7 

117 

113 
50 

115 

Street designated as-Jurisdiction as to stop signs .................. .. . 114 
Supervision- Regulations-Installing local improvements and 

public utilities . .. ... ........... . ....... ... .... ...... 116 

State Rural 

Established under Elwell Act and not taken into trunk highway 
system becomes state aid road-Maintenance- Cannot be 
abandoned by sole action of county board 116 

State Trunk 

Billboards-Placing .......... .. .......... . .. ... ......... .. 182 
Improvements-Plans and specifications for within municipal-

ity - Ordinances - Maps, plans, incorporated by reference 
for change of grade of street need not be published with 
ordinance ......... ........ .. ...... ..... ......... ............................ .. ....... .......... .. 128 

Streeta 

Dedication - Easement in s treet of municipality could be ac­
quired by user prior to 1913-Cannot be dedicated by user .. 117 

Designated as State Aid Roads .. " ... ........ ....... ... ... .. . ....... .. .. 114 
Vacation- Towns may petition . ... .. ........... .. . ........ . 121 
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H1GHWAYS---<:ont. 
Town Line Roads 

Maintenance ...... ...... 118 

Town Roads 

Abandonment- Reopening- Ti tle thereto may not be acquired 
by adverse possession-Uninterrupted and long continued 
nonuse may cons titute abandonment .... ........ ... ..... ..... ... .. ...... ... 119 

Fences-Power of town to require l'emoval within road limits 
- Right of abutting landowners to use portion of road .... .... 120 

Vacation- Street- Towns may pet ition for vacation of highway 121 

Traflie Regulnlions- Also see "Ordinances" 

Authorized emergency vehicle 
Priva tely owned vehicle of volunteer fireman, constable, 

deputy· sheriff 01' sheriff is not-.Exception-Vehicle of 
active volunteer fireman- Red lights and sirens .... ........ 122 

Parking 
Cities and villages may enact traffic regulations not incon­

s istent with Traffic Code - Local regulation affecting 
hunk highways must have consent of commissioner of 
highways . 

Meters- Profits- Use of ..... . 
Overtime-Fines- No authority for envelope-Tick~t plan 

described ... ... .. . .... ... .. .. ...................... .... ........... . 
Restr ictions- Unattended vehicles- Removal of at expense 

of owner or operator... . .. ......... . . 

Towns 
Right to adopt traffic ordinances relating to non-trunk 

highways limited by requirement that as to speed 1im~ 

its same must be approved by commissioner of high-

123 

95 

124 

125 

ways. Town held to be municipality.. 126 

Trailer Coach Parks 

Fees- Distribution 
F ees- License ....... . 

101 
133 

Trucks and Semi.lrailers 

Equipment- Wheel F laps . .. . .. 127 

HOLIDAY 

Governor- Proclamation- When holiday fall s on Sunday, fol­
lowing Monday not legal holiday, but governor may issue 
proclamation requesting observance on Monday..... 214 

Hours-Council authority to determine.. .... . ............ .... 164 
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HOMESTEADS- See "Taxation" 

HOSPITALS 

Ambulance Service 

If population under 50,000, county may contract for in Hccidcnt 
cases __ ......... . 194 

Claims 

Approva l by County Board .... . .. 107 

Community 

Open to al I I'cs idcnts of city on equa l terms- To accept contri­
bution from city's liquo l' dispensar y f und [ OJ" constl'uction 
of new wing.. LOS 

Funds 

May be t ransf erred loa 

Lands and Buildings 

County board may accept gift of land with buildings and 
equipment for hospital purposes...... J9!) 

Nurs ing Home Board 

Disbursements of - How made - Revolving fund not au t hor-
ized ..... ............ .. .... .. .... ..199-.'1. 

Nursing Homes 

County Sanatorium - Discontinued - May be converted into 
nursing home ............ .. . ..... ........ 200 

Ma intenance of for care and treatment is proprietary and not 
governmental fun ction- P urchasing Ji nhil ity insurance 20t 

Sanatorium 

Owned by two or more counties may be sold or leased- Usc of 
rentals for repairs or maintenance. 193 

HOUSING AND REDE YELOPMENT 

Redevelopment project 

Site 

Change of planned use- Zoning ordinances 

Approval- Result of election- Resolution no t required bcfotc 
submiss ion to people-Govern ing body bound by l'esult of 

129 

election .. ............ ....... ........ ... ............... "130 
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I 

I!\II'HOVEMENTS- See "Local Improvements" 

INCOM I' AT IBL E OFFICES 

Clerk of di strict court and court commissioner arc not..... ....... 172 
Cou nty commi ssioner and member of board of directors of con-

servuncy district are .. ..... ............... .......................... .. . .. ... 173 
Special municipal judge and village attorney nre............... 174 
Vi llage assessor and village c1e l·k. ........... ... ....... ........... ............. . 175 
Village counci l membel'!'\ and member of board of adjUl';tment .... t 76 

IND I AN LAN DS 

Held in trusi by UniLed States not subject to old age assistunce 
liens ......... .................................................................. . 

I NSECTS 

Mosquito AbntemenL ..... 

INQUESTS- Sec "Autopsy and Inquests" 

INSU IlA NCE 

Contracts-Television Repair Contracts ..... ... ....... . 
Health and Accident-School District Employees 
Nurs ing Home- Purchas ing liabil ity insurance .... ..... ............... .... . 

J 

JAILS AND WOIlKHOUSES 

204 

1 

72 
49 

201 

County Juil- Construction- Shcriff and Jailer 's residence.... .. .... 98 
Prisoners-Sentence ......... ................................... ......... ..... ..... 22 

L 

LA BOll 

Holiday 

HOUl's- Cou ncii authoriiy to determine.... ... ... ..• _ .. . . .. 164 
When ho1iday fa lls on Sunday ........... ..................... .. 214 

Labor Relations 

Adjustment Panel- Appointment-Majority number of public 
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L A HOIl- cont. 
I,abur I{elations--cont. 

employees lUay request appointment of; inadequacy of com­
pensation paid public employes is grievance within mean­
ing of act, regard less of decision of village council pertain-
ing to wages or compensation of said public employes .......... }65 

Leave of A bsence 

County Employes. . ................ ......... ........... ............... t68 
To attend labor union convention not aulhorized............. IGG 

Minor 

ElnpJoycd in drug s to re .......................... ....................... .............. ....... . 78 

Union 

Dues 

LA NDS 

Salary deduction - When authorized by contract between 
city and employes, city may deduct part of employee's 
salary as dues and remit same to union . .. . __ ....... ....... ..... 167 

School Employee 

Employee who was veteran entitled to appoin tment to fi ll 
vacl1ncy in school dis trict over non-veteran of said di s­
trict with greate r senior ity. Agreement between school 
district and local union C.LO.... ............... ................. ... 82-8:~ 

School Districts 

Detachment and annexation proceedings 
"Vacant and unoccupied" lund in tervening ............... ............. . 4 l 

Eminent Domain 
When school district may take possession of prope rty con-

demned ... ..... ........... ...... ................................. ....... ................. . 52 

Leased 
Hight to remove buildings ........... ............... ........... ........... ......... . . 53 

Sl1le 
Pm't of descrip tion of property omitted on ballot ............... 54 
When meeting of common school di strict votes to sell school 

property, mandatory that board sell s ame- Independ-
ent district distingui shed........................... .. 55 

Schoolhouses 
Removal - Built under license of 1)J'ope rty owncl' may bt! 

rCllloved ........................................ .. ............. 5G 

Tax-forfeited 

Conveyance 
To governmental s ubdivision for public use- Reconveyance 

for nonuse or abandonment............... .. ................... 241 
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LANDS---cont. 
Tax-forfeited-cont. 

Easements 
Auditor authorized to grant easement or permit for electric 

power lines-not for drainage ditch over t hem .. .......... .. 242 

Repurchase 
Formerly owned by municipality may be rcpurchased or 

application for conveyance made..... ........ 243 
Purchase agreement- Defaulted ...... ...... 244 

Sale 
Specific land may be sold- Veterans' privileges. Conserva-

t ion- Agricultural lands .~ . . ... . ............ '. . ............... 245 

LEGAL NOTICES 

Delinquent tax list 
Cost of publication ... .. 

Ordinances 
Maps-Plans- Need not be published 

Street Improvements 

Petition-Hearing- To be publis hed . 

Town rond equipment 

Notice of sale must be published in two newspapers 

LIABILITY 

Cities-School Districts 

Recreational activities- Swimming pool-Negligence resulting 

226 

128 

139 

96 

t herefrom ....... ..... ................. ....... . ... ... ......... .......... ... .. .. .......... .. . 131 

Discharge of governmental functions 

Responsibility for torts of agents ... 60 

N ursing Home 
Care and treatment is pl'oprietary and not governmcntal func-

tion- Purchasing liab ility insurance. 201 

Poor Relief 

Burial expense .... 
Town system .. 

Roads 
Defects caused by use. ,. 

Streets 
\Vhen propel'ty is flooded or damaged by change in grade-vil-

206 
208 

115 

lage may be liable ... ... ... ............. .................................................... 137 
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LlBRAlUES 

County Law Library 
Fee to be collected by probate judge .... . __ .... 

Village 
Council may sell if interests of village require ~a l c 

May purchase law books for municipal cour t 
Tax Levy-Two mill levy fot· ..... 

LICENSES 

Builders-Contractors 

461 

23 

192 
21 

224 

No authority to include within building code for licensing ....... .. 18:J 

E lectricians 
State licensed electricians- Municipal electrician licenses may 

also be required .......... __ . ................ . .. ..... ............... 132 

Liquor 

Towns- Not authorized to issue licenses for sa le of intoxicating 
or non intox icating malt liquors .. ............ ... . ..... __ ....... .. 75 

Public Local Grain 'Va rehouse 
Individual operat ing expires upon his death - cannot he as-

signed or transferred to representative of estate 212 

Resorts 
Cottage rented for private occupancy not l'esort and not ftu hjeci 

to licens ing- UEnclosure" defined.... . .... .... ........ .. 210 

T railer Coach Parks 

F ees are not in lieu of taxes - F ees unpaid - License may be 
r evoked . 133 

LIQUOR 

Apple Juice 

Containing in exce~s of 3.2 a lcohol by weight is intoxicating 
liquor ............ .. ......... ..................... ... .. ............ 73 

Club 
Bingo - Playing in room adjoininJ:!' licenscrl premis(' for sale of 

intoxicating liquor........ . .................. " ... ...... ... .. . 74 

Licenses 

Towns-Not authori zed to issue licenses for sale of in toxicating 
or nonintox icating mal t liquol·s...... . ...... _................... .... . 75 

Liquor Store 

BuiIding-Purchase-Contract for Deed- City may buy build-
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I.IQ UOI!- cont. 
Liquor Store- cont. 

ing on cont ract providing defen-ed payments are made 
from profits of store ..................... ... .......................................... 76,150 

Funds- Use of- Constr ucting hospital wing ..... ............................. 198 

Pinba ll 1\hchines 

~l1 l e 

Persons under 21 may not pJay where in tox icating liquors sold 
or given away. City may provide ord inance t hat persons 
tl ndel' Hj, 18, or' 21 may not pJay a nd provide penni ties for 
l11ayers and owner s ......... ... ..... ...... .................. ......... ........ . 178 

Adull pupi ls 01' :;tudents .......... ................................................ 77 
1\1 inol's- Muy enter premises licensed where sale t hereof is not 

primary business ..................................... ................... 78 

Tavern 

Toi let faci li ties requ ired .............................. .. .................................... . 179 

LOCA L IMPI!OVEMENTS 

Ins tallation 
Highways-Regulat ions .......... .. ....................... .................. 115 

Sewers 

Assessments-Petition 
Muins- Constl'uction Bids ... 
OutJet - Law does not contemplate use of for disposal of in-

51 
86 

dust rial waste. Rights of landowner . ............................... ....... 6 
Petition 

School Districts- Authority to sign.... . ............... 51 
Signers-Home rule charter provisions........... ......... 134 

Sewage disposal system 
Govel'lling body authorized to adopt ordinance to provide 

reasonable charges for use thereof and to establish 
s UJ-charge on water bills to consumers .............. .... ....... ... 197 

S idewalks 

Replacing a t' repail's- Assessments-City charter requires that 
cost of replacing be assessed against property benefi ted .... 135 

Streets- Also see "Traffic Regu lutions" 
Decoration 

Christmas trees- No authority to spend public funds 102 
Dedication 

Easement in street of municipali ty could be acqui red by 
user prior to 1913 ...................... ................. ..... 117 

Des ignat ion 
As Stute Aid Road-Jul'isdiction as to stop signs .... ......... .. 114 
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LOCA L 1M PROV EM ENTS-<:ont. 

Streets- cont. 

Establishment 
Petition- Cost- Village council empowered to establi sh and 

improve .... _. 136 

Grades 
Change of ............ ......... . ........................... ... .... ....... ................... 128 
Vi llage authorized to lower - Must pny part of cost - If 

abutting prope l'ty is fl ooded or damaged by chnnge in 
grade, village may be liable thel'efor .. 137 

Lights 
Equipment-Cost . 

Parking 
Cities and villages may enact traflic rcgulntions not IIl CO Il­

sistent with Traffic Code - Local regulation affcding 
trunk highways must have consent of commiss ioner of 

fJ 5 

highways ..... __ ..................................... 123 
l\1cters- Profits ___ .... .... ...... .. ...................... ... 95 
Overtime-Fines 

Envelope ticket plan not authodzed ..... 124 
Unattended Vehicle 

Removal at expense of owner or operntor....... 125 
Paving 

Towns- Petition - Hearing ...... .. ....................... .... ........... ....... .. 139 
Village may enter into cooperative agreement wit.h cou nty 

for and assess cost against property benefited....... 138 

Vacation 
Towns mny pet.ition for vacation of highway .. 

,V uler and Light 

Equipment--Purchnses- Bids 
Maintenance Man- Salary .... 

LOTTERIES 

Certnin device recording a score dependent upon openl.tor's ski ll 
is not gambling- Device giving prizes to operators attain­
ing certain scores by drawing and chance constitutes lot-

12 l 

84 
169 

tery ...... ........... ............................. ................ ...... .. ..... 34 
Plan submitted held lottery- Water Regatta- Purchase of ad-

miss ion ticket neceSf;;ary for pa rt icipation in draw ing 36 

M 

MILITARY 

Absent Voters 
Wife of soldier ... .... . 71 
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MILITARY-eont. 

Civil Defense 
Local Organizations-Villages authorized to establish and may 

appropriate a nd expend funds therefor..... .... ..... .... .................. 79 
Loyalty Oath- Unless Director of Civil Defense or duly desig­

nated subordinate is notary public, is without authority to 
administ er ............ .......... __ . ___ ... ....................................... ............. .. 80 

Veterans' Preference 

Probation Officer- Law not applicable ......... ...... ............................. .. 147 
Public Employees - Minnesota resident entering armed forces 

of U. S. through National Guard unit of adjoining state 
entitled to ...... ...... ......... .............. .................................. ... ............... . 81 

School Employee-Employee who was veteran entitled to ap­
pointment to fill vacancy in school district over non-vet­
eran of said district with greater seniority. Agreement 
between school district and local union C.I.O ..................... .. 82, 83 

Veterans' Privileges 

Soldier receiving pens ion eligible to serve as election judge... ..... 66 
Tax-forfeited land- Purchase ................. .................... ......... ............. ... 245 

MOSQUITOES 

Any municipality may avail itself of mosquito abatement law.. 1 

MOTOR VEHICLES 

Drivers 
Conviction- Prosecution-Double Jeopardy .... ........ ......... .. .. .. .. 31 
Operating car under influence of 3.2 beer.. ....... 32 
License fee-Clerk of Court..................... .. ... ....... .. ......... 11 

Motor Patrol 
Purchase-County 

Traffic Regulations-Also see " Ordinances" 

Emergency Vehicles 

106 

Red Lights and Sirens ... .. ............. .............................................. . 122 
Parking 

Cities and Villages-May enact regulations not inconsistent 
with traffic code ....... ..................... ................................. ......... 123 

Meters- Use of profits .. ............... ............................. ...... ... ........ .. 96 
Overtime-FiDes- Envelope ticket plan not uu thol'ized.. ....... 124 
Unattended Vehicle-Removal at expense of operator or 

owner .................. ... .................. ................... .......... .. ................. 126 

Speed 
Towns - Limits - Must be approved by commissioner of 

highways ........... ................ ..... ................ .................................. 126 
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MOTOR VEHICLES---eont. 
Traffic Regulations-cont. 

Stop Signs 
Streets- State Aid Roads 

Trucks and Semi-Trailers 
Equipment-Wheel F laps ..... ............... ....... . 

Violations 

465 

114 

127 

Village Ordinance--.Tudicia l au thority ... . ..... .. .. 16, 17 

Traile r Coach Parks 

Di stri bution of f ce ..... 
License ....... .. .................. . 

Trailer House 

Tax- Assessed a s pe n iO na l JlI"OPCI-t.y 

M UN ICIPALITIES 

Bids and Contracts 

Advertising 

Equipment - Village water and light commission required 
to advertise for purchase involving expenditure of 
$500 or more.. ........ .......... ......... ... ................ ....... .............. ... 84 

Bidder 

Bids 

Lowest responsible 
Construction of bridge ........ ....... . 
Construction of sewer main 

Acceptance-May not be modified by insertions . 
Competitive-One bid submitted....... ....... . . .. .... ..... ... . 

Highly skiHed work- Court house clock- Repair of ............. . 

Purchases - Rule of fair trade act does not apply to state 
or subdivisions of state ................. ................ . .............. ........ . 

Railroad Bridge-Reconstruction .... . 

Specifications - Requirement that performance bonds be 
purchased locally not permissible in contract for 
schools 

Withdrawal 

Civil Defense 

85 
86 

38 

8 
88 

89 
110 

90 
87 

Local Orga nizations- Villages authorized to establish and may 
appropriate and expend funds ther·efor............... ........... .......... 79 

Loyalty Oath- Unless Director of Civil Defense or duly desig­
nated subordinate is notary public, is without authority to 
administer .................................................... ... .. ... ...... ..... ........ 80 
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MUNICIPALITIES-eont. 

Civil Service 

Jury Service - Witness Fees - County employees 
juror or testifying as witness ... 

Police-Chief-Appointment .... 

Finances 

Bond Issue 
City Hall 

Repairs 

serving as 

Court House 
Remodeling and 

electors for 
rebuilding - Must be submitted to 
approvaL ....... .......... ...... .. ..... .... ............ .... . 

Parking Meters 
Payable out of the net revenue 

Certificates of Indebtedness 
Jails - Construction - Sheriff's and Jailer's residence­

Certain counties to issue and sell , not exceeding $200,-
000, for such purpose, construed not to include apart-

91 
92 

93 

94 

95 

ment for personal use of jailer or sheriff......... ........ .... 98 

Claims 
Compromise - Ditch Contracts - County commissioners­

Authorized to compromise claims arising out of con-
tracts for repairing county ditch................ .......... ............ . 99 

Debt Limit 
In determining, there cannot be included 26 % of full and 

true value of property exempt f rom local taxation.. .. .. 43 

Money for buildings and equipment may be supplemented 
by other funds, keeping intact sinking and mainte-
nance funds......... ... ........... .. ............. ... ....... ......................... 44 

Road Maintenance Equipment--Town-Notice of sale must 
be made in two newspapers. Excess in bond fund , re-
sulting from levy for road and bridge bonds............ 96 

Village H all- When authorized for addition to or better­
ment of, council may not construct new building on 
separate site without approval of electorate. If ques-

Funds 

tion is submitted, approving erecting new building in 
lieu of addition to present hall and same is defeated, 
council may sti1l proceed with previous authorization.. 97 

Depositories- For Public Money- Qualification by bond or 
depositor's security, fiscal agents named to pay pUblic 
obligations not authorized by law to perform duties by 
treasurer of state or governmental subdivisions ... ......... 100 
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MUNICIPALlTIES- cont. 
Finanees-cont. 

Dispos ition - Money remammg in ditch fund - Funds de-
rived from assessments or bond issue ............ . _ .... _.... 6 

Distr ibution- Fees-Trailer Coach Pal'ks-Words "county-
wide r elief withi n t he cou nty" di scussed. .. 101 

Expenditures 
Ambulnncc service ..... _ ........... _. 
Civil defense organization. 
Healt h and Accident insurance for school employees 

not 3uthol' i 7.cd ... _ .......... . 
Investigations-Vi1lage organization ...................... . 
Law Books for Municipal Court.. . 
Le~al services - Town board authorized to pay for 

when town board members sued for a lleged tres­
pass in widening town road- Payment from gen-
eral fund ....... ............. ...... ..................... .......... .... . 

May not employ attorney to defend suit against vil-
lage and members of commission. 

Mayor 's contingent-Limitation .. . 
Motor Patrol- Condi tional Sales Contract .. 
Str eets-Christmas decorations not authorized .. 

Revolving 

194 
79 

49 
184 

21 

104 

161 
105 
106 
102 

Operation of nursi ng home ... 199-A 

Sinkin~ 

Created at time of issuance of bonds by tax levy- Con­
sol ida tion of school district with other districts 
after bonds issued- Sinking fund unaffected and 
can be used only for retirement of bonds - How 
invested ....................... 47 

Surplus 
School board without vote of peoplc may not transfer 

surplus to building fund- May do so when author~ 
ized by vote of people..... ........ ...... 46 

School building costing in excess of amount of bonds 
author ized may be paid from surplus in general 
fund whcn voters authorize.. ................... 48 

Transfer of 
Funds earned by operation of municipal 

be transferred to general fund 
Surplus sanatorium funds ... . 

Warrants 

hospital may 

Claims- County hospitals- Auditor without authority 

103 
193 

to issue without approval of county board 107 
Issuing in anticipation of tax collections... lOR 
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MUNICIPALITIES- cont. 
Finances----cont. 

Lost-School district to which lost warrant has been 

Highways 

Bridges 

issued not required to furnish bond .. ...... . 

Construction- Lowest Bid 
Culverts- Construction- Ma intenance - Repairs - Where 

does burden fall - County road, town roads, private 

109 

85 

crossings over drainage ditches....... ... ...... ............ ............. 3 
Railroads-Contract-Bids- ViIlage council not authorized 

to contract with railroad company for reconstruction 
of - Order of railroad and warehouse commission 
should be first secured.... ... ... . .. .... ............................. 110 

Repairs - Rebui1ding acl'Oss drainage ditch obligation of 
town and of beneficiaries of ditch proceedings........ 4 

Cartways 
Establishment 

Petition - Hearing may be continued by majority of 
town board- Chairman not vested with authority 
to conduct or adjourn meeting...... ......... ..... 11 t 

Proceedings - Lying entirely within one town - On 
town line.... .... .... . ... 112 

Easement 
State as owner over which t runk highway is laid 

Snow Removal 
On private property by authority of county board - No 

credit to be extended - Civil action may be brought 

7 

to collect delinquent accounts.... . ......... ... .. ....... .. 113 
School Bus Routes .... ... ......... ........ 60 
State Aid road........... . .. .............. 115 

State Aid Roads 
Street designated as-Jurisdiction as to stop signs .. ............ 114 
Supervision Regulations - Installing local improvements 

and public utilities... ... .... .. ........ ....... ........ 115 

State Rural 
Established under Elwell Act and not taken into trunk 

highway sys tem becomes s tate aid road-Maintenance 
-Cannot be abandoned by sole action of county board .. 116 

State Trunk 
Billboards-Placing ...... .......... ...... ..... ........ ............ ...................... 182 
Improvements-Plans and specifications for within munici-
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M ( r N l e i I' ALIT) ES- cont. 
Highways-conl. 

pUlity- Ordinances- Maps, plans, incorporated by ref­
erence for change of gl'ade of street need not be pub-

469 

lis hed with ordinance ........................... __ 128 

Streets 
Dedication - Easement in street of municipality could be 

aC(luired by lIser prior to 1913 - Cannot be dedicated 
by u ser ...... .......... .................... _.. ........ ........... 11.7 

Designated a s Sta te Aid Roads .. . . ......... . 114,116 

Vacation- Towns may petition . .... . 

Town Line Roads 
Maintenance . 

Town Roads 
Abandonment - Reopening - Title thereto may not be ac­

quired by adverse possession- Uninterrupted and long 

121 

118 

continued nonuse may constitute abandonment.... 119 

Bond I ssue-Maintenance equipment ..... ..... ....... ............. 96 
F ences - Power of town to require r emoval within road 

limits-Right of abutting landowner s to use portion of 
road .. ....... ................ ................. ...... . ........ ....... ......... 120 

Petition - HeaJ:ings . .................... .... ... ......... 111 
Vacation - Street - Town:; may petition ~or vacation of 

highway ... ..... .. ....... ... ................ .. .. .......... 121 

Traffic Regulat ions- Also see "Ordinances" 

Authorized emergency vehicle-Privately owned vehicle of 
volunteer fireman, constable, deputy sheriff or sheriff 
is not - Exception- Vehicle of active volunteer fire-
man - Red lights and s irens.... ... .... ...................... ... 122 

Parking 
Cities and villages may enact traffic r egulations not 

inconsistent with Traffic Code- Local regulation 
affecting trunk highways must have consent of 
commissioner of highways.... ..... . 123 

Meters- Profits-Use of .. ..... ............. 95 

Overtime- Fioes-No authority for envelope-Ticket 
plan described... ... .......... ... .... ........ .. ............ .... ..... 124 

Restrictions - Unattended vehicles - Removal of at 
expense of owner or operator.. ................ ... 125 

Towns- Right to adopt traffic ordinances relating to 
nontl'unk highways limited by r equirement that as 
to speed limits same must be approved by com­
missioner of highways. Town held to be munici-
pality ...... ........... ... .... ... ........... .... ... . . .. 126 

Violations-Judicial authority- Ordinance .......... ... ..... . 16, 17 
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M UNICIPALITIES- cont. 
Highways-cont. 

TmiJer Conch Parks 
Distribution of fees __ 
License 

101 
... 133 

Trailer House 
Tax- Personal Property 

Trucks and Semi-t railers 
Equipment- Wheel Flaps 

Holiday 

Governor 
Proclamation - When holiday fall s on Sunday. following 

Monday not legal holiday. but governor muy issue 

233 

127 

proclamation requesting observance on Monday ..... ... .... 214 

Hours 
Council authority to determine ...... ........... ... ... ....... . ........... _ ... . . 164 

Homesteads-See "Taxation" 

Housing and Redevelopment 

Redevelopment project- Change of planned use-Zoning ordi-
nances .. ....... . ........ ........... .... .... ... ................ ................. .. .. ............... 129 

Site-APllTOv.tl- Result of election- Resolution Hol I'cquired 
before submiss ion to people - Governing body bound by 
result of election. .. ...... ...... ................. 130 

Liability 

Cities- School Dis tricts- Swimming pool- Recreational activi-
ties- Negligence res ulting therefrom......... ......................... 131 

Discharge of governmental fun ctions- Responsibility for torts 
of agents ......... .. ........... ... ... ......... ........... ........... ............. ..... ....... .. .. . 50 

Nursing Home- Care and treatment is proprietary and not gov-
ernmental function- Purchasing liability insurance ...... ... .... . 201 

Poor Relief-Town system-Claims .. ................ ... ........ .................. ... 208 
Roads-Defects caused by use ... ... ..... ....... .. ..... .... .......... ... ..... .. ....... ... 115 
Streets- Village authorized to lower grades- If abutting prop-

erty is flooded or damaged by change in grade, village may 
be liable therefor.. . .. .. .. ..... ... ......... .......... .. . . ......... ........ ...... .. l37 

Libraries 

County Law Library 
F ee to be collected by probate judge 

Village 

Council may sell if interests 01 village require sale 
May purchase law books 101" municipal court .... 
Tax Levy- Two mill levy for library purposes .. 

23 

192 
21 

. ........ 224 
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MlJN ICIJ' ALITIES-eont. 

Licenses 

Builders-Contractor-Sub~contracto l' 183 
E lectricians- State licensed electricians-Municipal electrician 

licenses may also be r equired.. . .. ........ .......... ................. . 132 
Trailer coach parks- Fees nre not in lieu of taxes-F ees unpaid 

- License may be revoked.... . .... ............. ........ 133 

Liquor 

Apple Juice- Conta ining in excess of 3.2 a lcohol by weight is 
intoxicating liquor... . ....... ......... .. .. _.. . 73 

Club - Bingo - P lay ing in room adjoining licensed premise f or 
sale of intoxicating liquor .... _ ........ _............ .. 74 

Licenses- Towns- For sale of intoxicating or nonintoxicating 
malt liquors not authorized 75 

Liquor Store 

Building-Purchase-Contract for Deed ... . 
Funds- Use of- Constructing Hospital Wing .. 

. ... . 76. 160 
. ..... 198 

Sale 
Adult pupils or students ... 77 

Minors 
May enter premises licensed where sale thereof is not 

primary business........... ........... .............. ............... 78 
Pinball Machine-Person under 21 may not play where 

intoxicating liquor is sold 178 

Toilet Facilities 
May require in 3.2 beer taverns .... 

Local Improvements 

Installation 

179 

Highway regUlations 

Sewers 
Assessments-Petition . 
Mains-Construction Bids. 

................. 116 

Outlet - Law does not contemplate use of for disposal of 
indus trial waste, but use by municipalities as sewer 

61 
86 

outlet. Rights of landowner.. . ............ ... :... 6 

Petition 
School Dis trict::s- Authority to s ign . 
Signers- Home rule charter provisions .. .. 

Sewage disposa l sys tem - Governing body authorized to 
adopt ordinance to provide reasonable charges for use 
thereof and to establish surcharge on water bills to 

61 
134 

consumers ........ ....... .................. ... .. ... ....... ................... .... .... ... 197 

• 



• 
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M UNICII' ALITIES-cont. 
Local Improvements---cont. 

Sidewalks 
Replacing or l'cpairs- AsscssmenLs- City charter requires 

that eost of replacing be assessed against propcrty 
benefited ........ ..... ......... .... ......... .... 136 

Strcets-Also sec " Trame Rcgulations" 
Decoration- Christmas trces- No authority to spend pub-

lic funds ...................... ..... ...... .................. . ........ 102 
Dcdication- Easement in street of municipality could be 

acquired by user prior to 1913 .. ....... ....... 117 
Designation- As Slnte Aid Road- Jurisdiction a s to s top 

signs .... ...... .. .. ................ ... .... ........... .... 114 
Establishment-Petition - Cost-Vil1age council em pow-

ered to cstablish and improve .. 136 

Gradcs 
Change of ................ ....... ... ........ 128 
Village authorized to lower-Must pay part of cost-

If abutt ing property is flooded or damaged by 
change in grade l village may be liable therefor .... .. 137 

Lights- Equipmcnt-Cost .... . ...... _....... 95 

Parking 

Cities a nd villages may enact traffic regulations not 
incons istent with Traffic Code - Local rcgulation 
affccting trunk highways must have consent of 
commissioner of highways.. 123 

Meters - .Profits ... ............... . ........... ..... .............. ....... .... ... ... 95 
Overtime- Fines- No authority for envelope- ticket 

plan descl'ibed ...... .... ........ . .... .... ........ ... 124 
Unattended vehicles- Removal of at expense of owner 

or operator ....................... . 125 

Paving 

Towns- Hearing Notice... .. ... ... ..... ........... .. ... ....... ..... 139 
Village mllY enter into cooperative agreement with 

county for and assess cost against property bene-
fited ...... 138 

Vacation 

Towns- Petition 

Wuter and Light 

Equipment-Purchases- Bids 
Maintenance Man- Salary ... 

Mosquitoes 

Abatement progrum ... 

Motor Vehicles-See subject "Hig hways/' "Motor Vehicles" 

121 

84 
169 



ATTORN!:;Y GE: NERAL 473 

M UN ICIPALITI ES- cont . 

Officers 

Assessor 

Bond 
Failure to fi le- De facto officer- Acts valid- Cannot 

compel payment of compensation but may retain 
compensation paid for services actually and in 
good faith rendered-Deputy appointed by entitled 
to compensation. . ... ....... __ ........... . 140 

Sure ty- Town board member acting as 171 

Compensnt ion 
Deputy- Appointed by assessor .. _.... 1'10 
Hennepin County . 141 
Town and portion of village not sepllrutcd for asses:)-

Vacancy 

ment purposes-Jul'isdiction of I-cspective asscl'i­
sors- ' Vhethcr village can contr ibute to compen-
sation of town assessor ... .. ..... .. . . 

Appointment- City councilman not elig ible to office of 
city assessor; his ineligibility not affected by res-

l42 

ignation. May be de facto officer... .. .......... ..... ... 143 
Fai lu re to elect in even-numbered year-How filled.. 144 

Coroner 
Autopsy and Inquests . ...... ..... ................... .. ............. 26, 27 

County Attorney 
Assistance- Violation of corrupt practices act. .......... ...... 29 
Duty - To fil e a n information where he has knowledge 

which would subject defe ndan t to add it ional punish-
ment . 

County Auditor 

Easement- Authorized to grant 
Taxes- Property undervalued ..... ................ .. ... .. ... . 
Warrants- Issuing- Approval of county board .. . 

County Commissioners 

36 

242 
222 
107 

Meetings to fi ll vacancy- Notice .............................. ... ... .......... 148 
Salaries and traveling expenses- Per diem- Specia l meet­

ing- Payment of for commi tlee duties- Whether spe-
cial meetings are included is fact ques tion - Mileage 
for attending meetings authorized .... ,.... . ........ 145, 14li 

Probation officer s 

Appoin t me n t.--1\1ade by Coul' t.--Soldie rs' Prefe rence law not 
applicable - Salary fixed by court with approval of 
county board and may be decreased dUl'ing tenure­
May be removed at pleasure of appointing authority .... 147 
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M UN ICII'ALITIES-cont. 
Officers- cant. 

Register of deeds 
Appointment 

Board cannot appoint until vacancy occurs ... ... ..... .. .. ..... . 148 

Recording 
Contract for Deed 

Registered titles- Where certificate of title shows 
outstanding contract for deed, holder of as­
s ignment of contract when presenting same 
for registration need not furnish evidence of 
payment of mortgage tax on contract which 
is on file and bears endorsement of payment 
of tax... .. ....... ......... .. ... ................. . ........... .. .. 149 

Where village acquires real estate under contract 
for deed from private party to be used for 
municipal purposes, mortgage registry tax 
must be paid as a prerequisite to recording of 
contract 

Federal tax lien 
Release thereof - Entitled to filing although un-

150 

acknowledged ......... . .. ...... ........ .. ............. .... 151 

Salary 
After death of officer-Cannot be paid............ 163 
Compensation in addition to fees collected is not sal-

ary but guaranteed income .. ...... ................... .. ..... ...... . 162 

Sheriff 

Assistants 
Compensation-No statutory authority provided for to 

persons assisting in dragging for drowned per-
sons ............................... .................................................. . 164 

Compensation and Reimbursement - Conveying per­
sons to place of detention (Feebleminded, Insane, 
Senile, Epileptics, Convicts) ............. 165 

Deputy 

Appointment of attorney at law as-Limitations im-
posed ... ......... ... ............... ........... 166 

Expenses 
Conveying probation violator to state l'cformatory ­

Payable by State Board of Parole if placed by 
court on probation to that board.......... 157 

Cost of transportation of convict committed to YCC 
charged to appropriation of current expense ... . .... . 158 
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M U N ICII ' 11 LlTmS- colI l. 
OflicerJo'l- cont. 

Mileugc 

For usc of his automobile in the performance of his 
official duties for the county not to exceed tOe per 

475 

mUe .. ... ............ . .... 159 

Town Assessor 
Compensation-Jurisdiction 142 

Town Boards 
Billboards-Authorized to grant permits ....... ___ ............... ... .... 182 
Buildings-Power to regulate construction- May employ 

inspector ...... . __ .... ___ ..... ...... .. __ .......... ___ ............................... 183 
Legal services- When members sued... ... 104 
Meetings- Hearings- Continued or adjourned.... ........ III 
Real E state- No authority to purchase an option to buy .... 189 

Village Officials 
Attorney 

Public utility commission - May not employ attorney 
to defend suit against village and members of ........ 161 

Clerk 
Deputy 

Designa tion of tenure in appointment of does not 
invalidate appointment ; tenure at will of clerk 
and limited by term of clerk; not removable 
by council ; continuing consent of council to 
deputy's appointment not required during ap-
pointing clerk 's term of office............. ............ 162 

E lcction- Candidate- Withdrawal ......... ............... .... 64 
Removal- Subject to by village clerk, not village 

council ...... ....................................... ......... ................ 163 

Councilmen 
Election- Resignation. 

Officers and Employees 

Jury Service 
F ees may be deducted from salary ..... 
Witness fee ...... .... ........... ...... . . 

Labor 

64 

12 
91 

Hours-Holidays- Council authority to de termine ............... . 164 

LabOl" Relations 

Adjustment Panel - Appointment - Majority number of 
public employees may request appointment of; inad­
equacy of compensation paid public employes is griev­
ance within meaning of act, regardless of decision of 
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MUNICII' ALI'l'IES-coni. 
Officers and EmpJoyees---cont. 

village council pertaining to wages or compensation of 
said public employes ______ __ ...... ... . ____ .. ___ ._. ____ . __ .. _ ....... . _ .. .. ______ ___ 165 

Leave of Absence - To attend labor union convention not 
authorized . .......... ... ... . _ .. _. _. ___ .. _._ ..... ......... . __ . _____ _____ ._ ... _ .. _ ... ___ _ 

Union Dues- Salary deduction-When authorized by con­
tract between city and employee, city may deduct part 

166 

of employe 's salary ns dues and r emit snme to union .... 167 

Leave of Absence 
In absence of tenure prOVISions relating to county em­

ployees, appointing authority may gra ntj if such leave 
granted, no assurance employee will be returned to 
position upon return from leave ___ . __ ._.... .... 168 

To attend union convention not authorized_ 166 

Salary 
Assessed Valuation- Limitations- Whether change in val-

uation affected the salaries of officials_ .. . __________ ...... . _________ 225 

Maintenance man at water and light plant - In charge of 
maintaining fire fight ing equipment - Fire Fund-
Use of ............. ............ ......... .............. .... .. ................. ..... .. ..... .. 169 

Surety Bonds 
Must be f urnished by village clel'k, trcnsurcl', and justice 

of the peace_. __ . ___ ......... ... _ .. _._. __ ._ .... _ ... .. _ ... _. __ . ___ __ .. 170 

Propriety of town board membel'S acting as sureties on 
assessor's bond - Town officer may not become surety 
on bond running to town .... ____ . ___ ... ___ ....... __ . __ ......... ___ __ ._ 171 

Vacancies 
Accused of infamous crime - Public office becomes vacant 

when incumbent has been found guilty ......... __ . __ _____ __ ._. ___ . 160 

Offices 

Incompatible 
Clerk of district court and court commissioner are not .. __ ___ 172 
County commissioner and membcl- of board of directors of 

conservancy district are........... .................. .. ......... ... ..... 173 
Special municipal judge nnd village attol'ney are_. 174 
Village assesso r and village clerk- Village operating under 

Plan A of village code, are not ___ . _____ .. _ ............ ___ . __ . ___ .. ... _._ 175 

Village council members and member of board of adjust­
ment - Relating to airport zoning because duties 
thereof are incompatible with duties of vil1age coun-
cil membership _______ .. ___ .. _. __ ...... . ______ __ ..... _ .. ... ... .. ______ .. _._ ...... _____ 176 
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MUNICIPALITIES-cont. 

Ordinances 
Number 

Incorrect number or number given out of consecutive order 

477 

does not affect validity _____ ... .. ....... .............. .... ... .. ............... . 177 

Pinball Machines 
Persons under 21 may not play where intoxicating liquor 

is sold or g iven away. City may provide ordinance that 
persons under 16, 18, or 21, may not play and provide 
penalties for players and owners.......... .... .... ......... 178 

Publication 
Plans and specifications need not be published with ordi-

Dance ...... ... .. .. .... _ .. ____ ......... . 
Towns- Local Improvements ..... ...... . . 

Sewage Disposal System 

128 
139 

Charges for use. Surcharges on water bills .. ..... ... ................. . 197 

Toilet Facilities 
May require in 3.2 beer tavern. May abate nuisances .......... 179 

Traffic Regulat ions 
Envelope ticket plan- Fines 
Judicial author ity . 
Parking- Police powers .. .. 
Town may adopt ... . 
Unattended vehicle .. 

Violations 

.. 124 
16,17 

123 
. .... ...... .. 126 

... 125 

Court Costs-County no t responsible-City to pay. .. 18 
Penalty- Village Council may prescribe punishment by fine 

or imprisonment-May not impose double penalty ........ 180 
Statute does not apply to Just ice of Peace reports on con-

viction ....... _ .... _._. ___ . ........... .... 14 
Traffic-Judicial authority ... __ ...... .. ............... .. ..... ........... 16.17 

Zoning 
Amendment-Two-t hirds vote required ....... ____ .............. __ .. _____ . 181 
Billboards - Town and zoning boards not authorized to 

grant permits for maintaining- or placing advertising 
within limits of trunk highway .. _ .......... .. ......... .. __ .... __ .... ... 182 

Building- Towns- Powel' to regulate construction. Board 
may employ building inspector. No authority to in­
clude provisions for licensing of builders. contractors, 
and subcontractors ............... ____ .... __ .. __ ._._ ........ ____ .... .......... .. ... 183 

Redevelopment project-Change of plan ... ...... __ .... __ _________ . ______ 129 

Organization 

Incorporation and Boundaries 
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MUNICII' ALITIES- cont. 
Organization-cont, 

Petition - All owners of affected Jand, including state-
owned lands ........ .. .................. .. .... ... ..... ....... . .............. .... .. 185 

Taxation- Abutting villages-Land detached and annexed 
to another not subject to for payment of indebtedness 
of annexing village existing prior to annexation. ..... .. ... 186 

Validity-Counties may not spend funds to investigate or 
pass upon .. 

Property 

Cemetery 

Burial Vaul t.-Authority of village to accept by grant real 

184 

or personal property for public cemetery .... ..... ... .. .. ....... 187 

Real Estate 
Purchase 

Contract for deed, City may not ........ .. . 
Option to buy-Town without authority ..... . 
Warehouse for storage of property owned by town­

Building must be authorized by and money voted 
by town meeting; tax levy by town board to pro­
vide money - Special town meeting may be held 

188 
189 

fOT purpose . . .. ........ ....................... _ ............ _ .... 190 

Reversion 
Breach of condi tion subsequent - l'-'ailul'e of town to 

use property as town hall may result in. Permit­
ting village partial use of town hall not violative 
of condition subsequent .. .. .. ............. .. ............... ...... 191 

Sale 

Library Site - Village council, by majority vote, may 
se)] real property held by village in fee absolute 
if interests of village require sale j vote of electors 
not required .. ........... ... __ ............ ____ __ ....... __ ........... 192 

Sanatorium 

Maintenance-Classification of counties by assessed valua­
tion and population- County may grow into or out of 
class ........ .... ..... __ .... ............... . .. ..... 230 

Tuberculosis- Owned by two or more counties may be sold 
or leased-Proceeds to be divided proportionately be­
tween counties and state. No provision for use of rent-
als for repairs or maintenance. .. ................... 193 

Town Hall 
Failure of Town to use pl'operty .. 191 
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M UN ICIPALITIES- cont. 
Public Health 

Ambulance Service - II population under 50,000, county may 
cont ract for in acc ident cases 194 

Public Records 
Evidence-Micl'ofilms of records when admissible inj when orig-

inal records may be destroyed .. ...... ... ..... ..... _... .... .... .......... 195 

Public Safety 
Fire fighting equipment-Maintenance man ................ .. ,. __ .... 169 
Fire a nd Police- Station building- Village council not author-

ized to provide liv ing quarters the rein for police chie f and 
family .. _______ _____ ____ _________ ___ ___ ___ ______ __ ________ __ _______ _____________ ____ 196 

Police Chie f- Appointment--CiviJ Service .. ................... ..... 92 

Public Works- Also see "Local Improvements" 
Sewage disposal s ystem- Governing body authorized to adopt 

ordinance to provide r ea sonable charges for use thereof and 
to establish surcharge on water bill s to consumer s ............ .... 197 

Social 'Velfar e 
Aid- Food Allowance- BHnd- Dependent Children- Old Age 

Assistance - County Welfare Boards must adopt f ood 
s tandards in conformity with rules and r egulations of di -
r ector - Cannot be determined on basis of loca l costs ........... . 202 

Childl'en- Commitment-Dependent- NegJectcd- Del inquent ­
Tn ma king commit ment of child, presence of infant child 
not l"equil'ed in court at time of hearing. Court expenses 
ill gual'dianship proceedings . Coun ty of commitment re-
imbul"sc~ nircc tol"- Settlement.. ... ..... ........... 20a 

HOf:S pitnls 

Community- II open to a ll l'csidents of city on equal terms 
- Entitled to accept contribution from city's Jiquor dis-
pensary fund for construction of new wing .......... .......... .. 198 

F unds- Earned by operation may be transf e rred to general fund ______ ________ ________ __________ _________ ___ ____ __ _____ __ ______________ __ __________ _____ 103 

Gift - County board may accept land with buildings and 
equipment for hospital purposes .. ... .......... ..... ................... . 199 

Nursing Home Board 

Disbursements of - How made - Revolving fund not a u-
thOl"i zed .... ....... ..... ... .. .... ....................... .... ..... ......... .. 199.A 

Nursing Homes 

County Sanatorium- Di scontinued- May be converted into 
nursing home ...... ... ...................... ..................................... ...... 200 

Maintenance of for care and treatment is proprietary and 
not governmental function- Purchasing liability insur-
a nce ............ ........... .................. .............. .... ............................... 201 
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MUNICIPALITIES---<:ont. 
Social Welfare--cont. 

Sanator ium-Maintenance ... ... ....... ................... .......... ..... .. ... 230 

Old Age Assistance 
Liens-Indian lands held in trust by U . S. not subject to ...... 204 

Relief 
Burial expense-Placement of settlement-Liability for. ___ .. 206 
Food allowance-Rules and r egulations... . ............. ..... 202 

Settlement 
Determination of- Where father lives in household of 

his dependent children granted ADC, he is person 
receiving ADO, and time such assistance granted 
must be excluded in determining father's legal set-
t lement ... ..... ...................... ........... ... ................. __ ..... _ ...... 206 

Two years of residence in county required, whether 
county under county or town system of relief ........ 207 

Town System-Reimbursement to City by County-Claims 
- Liability of county. must be paid in fulL ... ...... ......... .. 208 

Taxation-Also see Subject "Taxation" 
Assessed Valuation 

• Limitations-Whether change in valuation affected the sal-
aries of officials ....... . . ... ...... ........ ..... ... .. ....... ....... .............. .... 225 

Delinquent 
List-Description-$1.00 for each description to be included 

in judgment for delinquent taxes only f ee charged­
No separate charge for reimbursement of cost of pub­
lication - 55c of $1.00 reimbursement to county for 
such publication.. .......... .......... ..... .......... ......... . ... .... ..... 226 

Real Estate-Judgment-interest and Pena1t.y ........... 227 

Exemptions 
Playground- Owned by American Legion Post and used by 

public as, not entitled to exemption as public property 218 

Levies 
Mill Rate-Villages-Taxable property located in two dif-

ferent counties-Uniformity clause ....... .................. ........ . 228 

Road and Bridge Fund-Amendments-To be read together 
and both given effect ................ ................ .... ............. .. ......... 229 

Sanatorium Maintenance- Classification of counties by as­
sessed valuation and population - County may grow 
into or out of class..................... ............. . ....................... 230 

Welfare Purposes-Counties-.Statutory time for tax levy 
is directory. not mandatory - Tax levy may be made 
before and after July meeting. but not after spread on 
rolIB ................................ ........... ........ ........... .......................... .. 231 
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MUNICII' ALITIES- cont. 

Towns 

Assessor 
Compensa tion - J uri sdict ion 

Town Boards 

..... 142 

Billboards-Authorized to g rant permits............. 182 
Buildings-Power to reg ula te construction - May employ 

inspector ............. __ .... .... __ ........... 183 
Legal services-When members sued._ 104 
Meetings- HeRrings- Continued or adjourned. ................. 111 
Real Estate-No a ut hority to purcha se a n option to buy 189 

Town Hall 
Failure of Town to use properly. . .......................... 19 1 

Town Roads-Also see " Hig hways" 

Abandonment- Adver se possession- Rcopeninsr- TiUe 
Bond Iss ue- Ma intenance equipment ................... . 
Establish men t-Petition- H cari ngs _ 
Fence- Removal ..... . ....... ... ___ . 
Line Road-Maintenance ......... . 
Proceedings-Lying entirely wit hin one town 
Sh'eets- Town ma y petition to vacate 
Traffic r egulations - Righ t to adop t - Town he ld to be a 

municipality .. . _ ... ........ ..... ... ....... . 

Towll Sys tem of Reli ef - Al so see "Social Welfare" 

Re imbursement to City by County - Claims - Liability of 
county. mus t be paid in fu lL. ... 

Two yea rs of res idence in county required, whethel' county 
unde r coun ty or town system of relief . 

N 
NARCOTICS 

Chiropodists- May li se as loca l anaes thetic 

NEWSPAPERS 

Delinquent tax list 
Cost of publication .. 

Ordinances- Improvements-Maps a nd plans need not be pub· 
li shed .. .... 

Street Improvements 

11 9 
9G 

111 
120 
118 
11 2 
121 

12G 

208 

207 

209 

226 

128 

Petition-Hearing-Notice to be published 139 

Town road equipment 
Notice of sale must be published in two ncwspapcr s.. !)6 
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NUI/SEI/IES 

Mosquitoes - Any municipali ty may avail itself of mosquito 
abatement law............ . .. ...... ...... ................ .. ............... .... 1 

Trees - Land for agricultural development and purposes -
Planting nursery trees, us ing growing trees for ornamental 
pUI·poses, and fruit trees, etc., for landscaping to be con~ 

strued as such ................... .. 2 

NUl/SING HOMES 

Board- Funds-Disbursements .. .............. .... ... ........... .. 199-A 
Establishmen t 
Maintenance .... 

o 
OLD AGE ASS ISTANCE-See "Social Welfare" 

OIl Dl NANCES 

Number 

200 

. .... ................ 201 

Incorrect number 6 1' number g iven out of consecutive order does 
not affect validity of.... . ........... ....... 177 

Pi "ball l\f achines 

Persons under 21 may not play where intoxicating liquor is 
sold or given away. City may provide ordinance that per­
sons undel' 16, ] 8, or 21 may not play and provide penalties 
for players and owners .. ...... ....... ....... ......... . .... ............. 178 

PubJication 

Plans and specifications need not be published with ordinance .... 128 
Towns- Local improvements ........ ............... 139 

Sewuge Disposal System 
Chm·ges for use. Surcharges on water bills ........ ... . . ........ 197 

Toilet Facilities 
May require in 3.2 beer tavern. May abate nuisances .. ..... ........... . 179 

Traffic Uegulations 

Envelope ticket plan- Fines 
Judicia l authority 
Parking-Police powers ........................ ..... ......... . 
Town may adopt.. 
Unattended vehicle . 

........ ..... ... .. . 124 
....... 16.17 

123 
126 

125 
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ORDINANCES-cont. 

Violations 

Court Costs-County not responsible- City to pay. 18 
Penalty-Village Counci l may prescribe punishment by fine or 

imprisonment- May not impose double penalty. 180 
Statute does not apply to Justice of Peace I·eports on conviction 14 
Tl'affic-Judicial authority ............... . ..... .. ... 16, 17 

Zoning 

Airpol'ts 
Joint boards 

Amendment 
Two-thirds vote required .. .. ... .. ....... .... .................. . 

Billboards 
Town and zoning boards not authorized to grant pe rmits 

for maintaining- or placing advertising within limi l~ 

176 

18t 

of trunk highway.. 182 

Building 
Towns - Power to regulate construction. Board Illay em­

ploy building inspector. No authority to include pro­
visions for licensing of builders, contractors, and sub-
contractors ...... .. ... .. ....... ... . 183 

Redevelopment project 
Change of plan. 129 

OIlGANIZATION 

Incorporation and Boundaries 

Petition - All owners of affected land, including state-owned, 
condition prel·equis ite to exercise by village council~..... 185 

Taxation - Abutting villages - Land detached and annexed to 
another not subject to for payment of indebtedness of an-
nexing village existing prior to annexation ......................... .. 18G 

Validity- Counties may not spend funds to investigate or pass 
upon . 

p 
PARKING METERS- See "Streets" and "Tr affic Regulations" 

PERSONAL PROPERTY-See (jTaxation" 

POLICE 

Chief 

184 

Appointment ....... .... ...... .. .......... 92 
Living Quarters- Village not author ized to provide 196 
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POOR-Sec "Social Welfare" 

PROBATE COURT- See "Courts" 

PROBATION OFFICEII- See "Cou,·ts" 

P UIlLIC HEALTH 

Ambulance Service 

If popula tion under 50,000, county may contract for in accident 
cHses 194 

Chiropodists 

Narcotics- May use as local unaesthetic .... ....... ........................... 209 

Hospita ls 

Claims- Appl'ovul of county board ....... ........ .... .. ......... .... ...... . \07 
Community- If open to all l'es idents of city on equal terms .. ..... 198 

Equipment - County board may accept gift for hos pital pur· 
poses 

Funds - Transfer 
199 

103 

Nursing Homes 

Board- Funds- Disbursements 
Establishment . 

Maintena nce .. .. ... .......... ..... . 

.. ..... ... ........... ..... 199-A 

200 

.... 201 

Uesorts 
Cottages r ented for private occupnncy not subject to licensing .. 210 

P UBLIC LANDS- See "Lands" 

PUBLI C Ol'-' FI CI ALS- See "Municipalities" 

Assessor 

Bond 

Failure to file-De facto officer-Cannot compel payment 
of compensation - Deputy appointed by entitled to 
compensation ............ .. .. ... . . 

Surety- Town Board member acting as surety ... 
..... 140 

171 

Compensation 
Deputy appointed by a ssessor . 140 
Hennepin County ........ ........ . .. .... .... .. ... 141 
Town a nd portion of village not separated for assessment 

purposes - Jurisdiction of res pective assessors ­
Whether village can contribute to compensation of 
town a ssessor 142 
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P UBLIC OFFICIALS-eont. 

Assessor-cont. 

Vacancy 
Appointment-City councilman not eligible to office of city 

assessor-:His ineligibility not affected by r es ignation. 

485 

May be de fac to officer.. . ... ................ .. ...... 143 

Failure to elect in eve n-numbered ycur - H ow filled.. 144 

Attorneys 

Appointed Deputy Sheriff .... ..... ........... . 
County Attorney 

Duty-Filing information 

Special counsel- Powers and duties .. 
Public utility commiss ion-May not employ attorney to defend 

sui t against village ............. .. .. ... . 
Town Board- Authori ty to pay for legal se rvi ces ... 

Auditor 

Easements - Auditor authorized to grant casement or perm it 

156 

~6 

29 

16 1 

104 

f or electric powel' lines- not for drainage di tch over t hem .. 242 

Taxation- Undervalued- Audi to!' to include on tax books s uch 
prope rty in CUlTent yea r .. ................. 222 

WUlTunts- Issuing- Approval of county board 107 

Coroner 

Autopsy and Inques t - Exhumation and Autopsy - Procedure 
where coroner I'efuses to act. .......... ........ ............ 2(i 

Inques t uuthor ized- Does not require consent of next of kin 27 

County Commissioners 

Salaries and Traveling Expenses- Per diem- Special meet ing _ 
-Committee duties- Milea ge ............................ 145, I4(i 

Mayor 

Contingent Fund- Expendi tures ...... .. ..... . . .... 105 

Chief 
Appointment 

Living Qual·ters 

Probation Officers 

Appointment 

Soldiel's' Pref er ence Law not applicable - Salal'y fixed by 
court with approval of county bom'd and may be de-

196 

crea sed dUl'ing renurc-May be removed.. 147 
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PUBLIC OFFICIALS-cont. 

Hegister of Deeds 

Appointment 

Board cannot appoint until vacancy occurs .................. ... ...... . 148 

Recording 

Contract for Deed 

Rcgistel'ed t it les-Where certificate of title shows out­
standing contract for deed, holder of ass ignment 
of contract when presenting same for registration 
need not furni sh evidence of payment of mortgage 
tax on contract which is on fi le Hnd bears endorse-
ment of payment of tax.... .............. ....... ... ... ......... 149 

Where village ncquires real estate under contract for 
deed from private party to be used for munici­
pal purposes, mortgage registry tax must be paid 
liS a prerequisite to recording of contract 150 

Federal Tax Lien 

Release- Entitled to filing although unacknowledged .. 151 

Salary 

Additional fees collected is not salary but guaranteed in-
COlne . . ................ . 

After death of officeI' - Cannot be paid 

S her iff' 

152 
153 

Assistants 

Ass isting in dnlgg ing for drowned persons .. ... 154 
Convey ing persons to place of detention (Feeble-minded, 

Insane , Senile. Epileptics, Convicts) ... .... .. 155 

Deputy 

Appointment of attorney at law as ........................ .. ....... 156 

Expenses 

Conveying probation violator to state reformatory- Pay­
able by State Board of Parole if placed by court on 
probation to that board ....... .. ....... 157 

Cost of transportation of convict committed to YCC.... 158 

Mileage 

For use of his automobile in the performance of his offi-
cia l duties ............................. ...... .......... 159 

Residence 

Construction- Certificate of Indebtedness .. ................ .... .. . 98 
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I'U BLIC OFFICIALS---<:ont. 

State 

Governor 
Proclamation- Holiday observance ... ............. .. ............. 214 

Treasurer 
Funds-Depositories- Fiscal Agent .............. . . ..... .. . 100 

Villages 

Counci lman 
Election- Res ignation ... 

Deputy Clerk 

Appointment - Designation of tenure at will of cler k and 

64 

limited by term of clerk.......... .. ... ... ... .............. 162 

Removal-Subject to by village clerk, not vil lugc counci l lG ~~ 

PUBLIC OFFICIALS AND E MPLOYEES 

Leave of Absence 

When authorized ....... . 168 
When not a uthorized .. . ... ... 166 

Loyalty Oath 

Unless Director of Civil Defens e or dul y designated subordi­
nate is notary public, is without authority to administer.... 80 

Sala ries 

After death of officia l cannot be paid ....... .... ...... ............... . 

Compensation au thorized in addition to 
salary but guaranteed income ..... 

Deductions-Union dues ... ....... . 

fees collected, is not 

Maintennnce Man- In charge of nrc fighti ng equip ment-Fire 

153 

152 
167 

Fund IG9 

Probation Officer- Salary fixed by court J 47 
Sheriff and ass istant s .. ...... .... ....... . . ..... 154.155 

Whether change in assessed valuation affect .......................... 225 

Surety Bonds 

Must be furni shed by village clerk, trea sure r, and justice of 
t he peace .. .. ............ . 

Propriety of town bourd members acting as s ureties on asses­
so t's' bond - Town officer may not become s ureLy on bond 

170 

running to town ................. __ ... ......... __ ......... ....... ... ____ ... __ ................. 171 
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P UBLIC OFFICIALS AN D EMI'LOYEES-cont. 
Tra \'eJing EX I)enses 

Pel' diem .................... 145. 14£ 

She riff 

Conveying probation vio lato r .... 
Transportation of convict to Y.C.C. 

157 
158 

Use of own car..... . . ......... ... ..... . . .......................... 159 

Vacancies 

Public otlicc becomes vacant when incumbent has been fou nd 
gui lty of infamous crime ...... ...... ..... ... ............................ .......... . 

Veterans Preference 

Probation Office r- Law no t app licable.... .... . ............... . 
Public EmJ)loyees - Minnesota resident entering armed forces 

of U. S. through Nationa l Guard uni t of adjoining stale 
entitled to .. ...... ..... ......... . 

160 

147 

81 
School Employee .. .......... .... .... ........ . .. ........................ 82.83 

P UBLIC RECOUDS- Also see "Courts" and " Register of Deeds" 

Evidence 

Microfilm s of "ecords when admissible-when original rec-
ords may be destroyed.... ............... ..... .. ......... 195 

P UBLIC SAFETY 

Fire F ighting equipment--Muintenance Man- Fire Fund 160 
F ire and Police- Station building-Village council not author-

ized to provide living quarters the rein for police chief and 
famil y .... .. ............. .. .. ...................... 196 

Police Chief- Appointmen t . ....... ............. ........ 92 
Privately owned vehicles-Red lig hts and s irens 122 

P UBLIC UTILITI ES- See a lso uLocal Improvements" 

Easements- Elcc tl'ic power line-To g rant or permi t .... 242 
Employment of attorney to defend s ui t against members of 

commiss ion ... .. ........... ..................... .. ... .. .. .... ..... .. ............. 161 
Equipment - Village wate r and light commission - Bids and 

contracts . 
Highway Regulations ............................ ... .. 

PUBLIC WELFAU E- Sce "Social Welfare" 

P UBLIC WOUK S- See "Loca l Improvements" 

PUPILS-See "Education" 

84 
115 
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R 

11AILlWAD AN ll WAn E HO USE 

Coal 

Weighing - l"(!CS for weighi ng not chuq,re for se rvice wit.hi n 
scope of Defense Production Act................... . ........ ............ 21L 

Gra in Bins 

Owned by Co mmodity Credi t Corporution- Tax ............ 216 

Public Loca l G r ai n Ware house 

License of individual operating ex pires upon his death- Can-
not be assigned 01' transferred to representative of estate .. 212 

Ha ilroad Bridge 

ReconstnlCtion- Villug-c cannot contract with railroad company 
- OrdeJ" of Commission should be seem'cd .. .. .. ... ...... ... 110 

Hl.l ilroad Line 

Abandonment - Comm ission without autho l-ily to pcrmit j in­
volves considerat ion of many factol"s- Absence or presence 
of dele rm;"e , allpHcable rule of law..... . ...... .............. 21:) 

Warehouse 
Town- For storage of pl'opel'ty. . ....... ......... ............... . 190 

R EAL ESTATE- Also see "MunicipHlities," "Taxation" 

Buildings 

RemovH I- Sevel'ance of fl'om I'ea lty by vendee under contl'Hct 
for deed without consent of ve ndo r.. ... ........................... . 37 

Cemeter y 

Burial Vaul t-Authority of village to <lccept by grant real 01' 

persona l property fo r public cemetery ..................... ..... ... ... .... 187 

need 

Conveyance by IlHu-r ied wOlllan under g uardians hip - By mar-
ried woman under guardianship as It minor.. .. ...................... 24 

G;ft 
Acceptance of land :md buildings for hospital purposes .......... ...... 199 

P urchas e 

City may not buy 011 contmct for deed ... . ............... 188 
Town without authority to purchase an option to buy ................. 189 
Village acquiring real estate unde r con t ract for deed- Mort-

gage registry tax to be paid .. ..... .... ..... ....... ...................... . 150 
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REAL ESTATE- cont. 
Reversion 

Sale 

Breach of condition subsequent-Failure of town to use prop­
el'ty as town hall may I'esult in. Permitting village partial 
use of town haH not violative of condition subsequent ....... . 191 

Library Si te - Village council may sell if interests of village 
require sale- Vote of electors not required 192 

Sanatorium - Tuberculosis Sanatorium owned by two or more 
counties may be sold or leased - Proceeds to be divided 
proportionately between counties and state-No provision 
for use of rentals for repairs or maintenance - Board of 
county where situated empowered upon discontinuance to 
sell or lease 193 

Taxation 
Building removed between May 1 and 1st Monday in January.. 237 
Property acquired by gross earnings- Taxpayer after assess-

ment date taxable for current year... . .. ............. 238 

UECORDS- See "Public Records" and "Register of Deeds" 

REGISTER OF DEEDS 

Appointment 

Board cannot appoint until vacancy occurs ........ .... ... ........ 148 

Recording 

Contract for Deed 
Registered titles - Where cel'tificate of title shows out­

standing contract for deed , holder of assignment of 
contract when presenting same for registration need 
not furni sh evidence of payment of mortgage tax on 
contract which is on file and bears endorsement of 
payment of tax ........ .. ....... .... .. __ .... .. ___ ... _._ ... ___ .. .. __ .. _ .. _. __ . 14!) 

Where village acquires real estate under contract for deed 
from private pady to be used for municipal purposes, 
mortgage tax must be paid as a prerequisite to record-
ing of contract. _.. .... . ... .. . _ ... _ ...... _ .. __ .... ...... _._ ... __ 150 

Federal Tax Lien 
Release-Entitled to filing although unacknowledged 151 

Salary 
After death of officer- Cannot be paid ........ ... ___ .. _._._ 153 
Compensation in addition to fees collected is not salary but 

guaranteed income-Increases do not apply in certain coun-
ties .. __ ..... _ .. ... ..... _.. . ...... _ ... _ .. . _ ... _ ... _._ .. __ ..... _. __ ._ 152 

RELIEF-See "Social Welfare" 
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RELIGIOUS INSTHUC'I' ION- See " Education" 

ROADS- See "HighwaysJl 

s 
SCHOOLS- See IOEducation" 

SEWERS- See uLoenl Improvements" 

SHF.IU FF 

Assistants 
Compensation 

No statutory authority provided fo r to persons a ss isting 

491 

in dragging for drowned pe l'sons ........... ....... ....... ............ 154 

Compensation a nd Reimbursement 

Conveying persons to place of detent ion (Feeble-minded, 
insane, senile, epilept ics, convi cts ) _. . ... ........................ 155 

Deputy 

Appointment of atto l'ney at law - Limitat ions imposed upon 
his practice as a n attorney .................. ....... .. .. 15G 

}~x: penses 

Conveying probation violator to state reformatory- Payable by 
State Board of Parole if placed by cour t on probation to 
that board........ .... ... .... ..... ................... .. ..... . ..... ................ 157 

Cost of transportation of convict committed to YCC charged 
to appropria tion.... ..... .. ..... ..... .... . .. ........................... 158 

Mi leage 
J. ... or use of his a utomobile in thc pcrformance of his official 

dut ies f or the cOll nty not to exceed 10e per mile ........ ..... ..... . 15!) 

Residence 
Construction - Cos t 

SOCIAL WELFARE 

Children 
Dependent-NegJected- Delinquent-ln making commit ment of 

child , presence of infunt child not required in court at time 
of hearing. Court expenses in guardianship proceedings. 

98 

County of commitment reimbu rses Director ........ .... ........ ....... 203 

Food Allowance 
Blind-Dependent Children- Old Age Assistance-County Wel-
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SOCIAL WE Ll'A Il E- cont. 

fare Boards must adopt food standards in conformity with 
J'ules and r egula tions of Dil'cclor- Cunnot be dete rmined on 
bas is of loc~)l costs.. ...... ......... .... .. .. .. .. .... ... ....... .......... ....... 202 

Hospi ta ls 

Community- Open to a ll resi dents of city on equal tel'ms- To 
accept contr ibu tio n from cit.y's liquor di spensary fund f or 
construction of new wing.. . ......... .................. ............ ... ....... 198 

County board may accept gift of lund wit.h buildings and equip-
mcnt for hospi ta l purposes.. ..... . .... ........... . .. ..... .. .... . 199 

N urs ing Home B01.ard 

Disbul'scment--Funds ..... ...... .... .............. .. .. . . . ........... .. ....... 199-A 

N urs ing Homes 

County Sanatol'iu lll - Discont inued - May be conve r ted into 
nurs ing home ... ... ..... .......................... ... ..... ...... .... ... ...................... . 200 

Maintenunce of ·for cure and treatment is proprietury a nd not 
gove rnmental function- PUI'chasing liabi lity ins urance ........ 20t 

Old Age Assis tance 
Liens-Indian hlllds he ld in t rust by U. S. not s ubject to ..... ..... .. 204 

Public Inst it utions 

Conveyi ng pe rsons to place of detent ion ... . . ........... 155 

Re lief 

Burial expense- Placement o r se ttlement--Liabi lity for. 205 
Food allowance- Cost.. . ....... ............ ..... 202 
Seltl ement 

Determination of- Where fnt hel' lives in household of hi s 
dependent children granted ADC, he is person receiv­
ing A DC, a nd t ime s uch ass istance grant.ed must be 
excluded in determin ing' father' s legnl settl ement 20G 

Two yeurs of residence in county I·cquil'ed, whether county 
under county or town system of relief ................ 207 

Tax Levy 
,"Ve lfa re pUI'poses ... ......... ............................ ....... .............. ............ 23 1 

Town System 
Reimbursement to City by County- Claims- Liability of 

coun ty, mlls t be paid in full.. .... ........ ....... ............. ....... .. 208 

Sanatorium 

Tuber culosis Sa natorium owned by two 01" more counties may 
be sold or leased. Use of r entals f or r epairs or mainte­
nance. Board of coun ty whCl·e situated em power ed upon 
di sconti nua nce to seH 01· lease.. . ....... ................... . ] 93 

SO LDIEllS- See "Military" 



~TATE 

Boards 

Chiropodis ts 

ATTORNEY GENERAL 

Narcot ics- May li se as local a naes t.hetic ......... . . 

Electric ians 

493 

20D 

St a te lice nsed- Municipal- License ma y ul so be r cquil·cd .... 132 

Health 
Resorls - L i('c nse 210 

Commiss ions 
Administration 

Bids- Pul'chu:)cs- F'l.lil' Tnl dc Ac t. does not apply. 89 

Railroad and Wurehouse 
Coal- We ighing- Fccs fO I'weigh ing not charge f ol' serv-

ice wi t hin scope of Defense Produc tion Act .. ___ ...... .... ... .. 2 11 
Grai n Bins - Owned by Commodity Credi t Corpora tion -

T a x ....................... .......... 2 1.G 
Public Local Gra in Wa rehollse - License - Of individual 

ope rating expires upon hi s death- Cannot be ass ig ned 
01' transf e rJ'ed to representative of es tute ...... .... .... ......... 21.2 

Haiil'olld Line - Abandonment - Commiss ion without au ~ 

t hol'i ty to pC l'Illi t ; invo lves cons ide ra t ion of many fac ~ 

t or s - Absence or pres e nce of determines a ppl icable 
ru le of la w .............. . 

Ollicers 

Governor 
Procla mation- Holidays- Whe n fa lls on Sunday, f ollowing 

Monday not legal holida y, bu t gove rnor may issue 

213 

proclamat ion requesting obscrva nce on Monday 2t4 

Trcas ure r 
Funds- Dcposi lol·ics- F isca! agents na med 100 

Public Inst itut ions and Public Welfare- Sec HSocia l Welfarc" 

STltEETS- Sec " Locul Improvements" 

T 

TAXATION 

Ad Valorem 

Exemption 

Chul'ches- Bow ling Alleys in Parochial Schools. . 215 
Grain Bins-Owned ~y Commodity Cr edi t Corp . .. .. ........ ..... .. 21() 
HOll1cs t.eud- Dwcll ing Idt by decedent t.o a nd occupied by 
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TAXATION-cont . 

Ad Valorem-cant. 

brothers cons titutes homes tead of, even t hough probate 
proceedings not completed ...... __ .... __ .... . ... ............... 217 

P layground- Owned by Americ~m Legion Post and used by 
public a s, not entitled to exemption as Public Prop-
erty ______________________________________ __ _________ _____________ _____ ___ _______ __ ______ __ 218 

Teacherage-Minn. Con st. Art. IX, Sec. 219 

Refundmcnt 
In terest-None payable on s uch r efunds .. .... __ .............. ___ ....... . 220 
Taxes Voluntarily Paid- Refund of illcgni tuxes voluntar-

ily paid within discretion of Commissioner.. 221 

Undervalued 
Auditor to include on tax books s uch property in current 

year ... .......... _ ............... . 

ANsesscd Valuation 

Coun ty Agricul tura l Societies- Latest valuation for taxation as 
finally equuli zed of a ll taxable propel'ty within coun ty, 

222 

excluding money and credits. Building and Site _______________ ___ 22:) 

Library PUl'poses-Two-milllcvy appJied to 33 %% and 40% of 
ful1 and true value of class 3b and 3c homestead property .. 224 

Limitations - \Vhether ch.angc in valuation affected the sal-
aries of officials ........ ........................................................ ......... .. . 

Asse!o;sments 

Paving- Village- En tering into agreement with County 

Sewer- School di sh'jet property . . .............. ... . 

Sidcwalks- City l'cplacing or r epairing ...... 
Streets-ViI1age Establi shmcnt .... 

Assessor 

Bond 

Fai lure to file- De facto officer-Acts valid- Cannot com­
pel payment of compensation but may r etain compen­
sation paid for services actually and in good faith 

225 

138 
51 

135 
136 

rendered ................. __ ... __ .................................... ............... 140 

Compensation 
Deputy- Appoin ted by a ssessor ............ .............. __ ....... .. ____ ....... . 

Hennepin County 
Town and porlion of village not separatcd for asscssment 

purposes - Jurisdiction of respective assessors ­
Whether village can contribu te to compensation of 
to,Vll assessor ........... .. __ ... __ ................. .. . ............... ............... . 

140 

141 

142 
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TAXATION- cont . 

Assessor-cont. 
Offices 

Village assessor and village c1erk not incompatible offices .. 175 

Vacancy 
Appointment--City councilman no t eligible to office of city 

assessor- His ineligibility not affected by res ignation . 
May be de facto officer .... ...... ...... .... .................. __ .. . .. 143 

Failure to elect in even-numbered year- How filled .. 

Delinquent 
L'i st-Descl' iption- $1.00 fol' each description to be included in 

judg ment for delinquent taxes only fee charged- No sepa­
l'ate charge for reimbursement of cost of publication-55e 

144 

of $1.00 reimbursement to county for s uch publication 226 

Real Estute-Judgment- Interes t and Penalty.................... 227 

Levies 
Libl'ary Purposes ............. .. .. . .. ... ........ .. .... .... .. ........ 224 

Mi ll Rate- Village----Taxable property located in two different 
counties-Uniformi ty clause . .... ......................... .... .. 228 

Road and Bridge Fund.... ............... . ...... ........... ... ........ .. ......... 229 
Sanatorium Maintenance- Class ification of counties by assessed 

valuation and population - County may grow into or out 
of class .. ....... ...... . ..... ........... .................. ..... .................... .. .... . 230 

School Districts- Agricultural lands and non-agricultural lands 60 
Town- Warehouse for storage .................. ......... ..................... ........... 190 
Welfare P urposes - Counties - Statutory time for tax levy is 

directo ry, not mandatory - Tax levy may be made before 
and after July meeting, but not after spread on rolls 231 

Mortgage Regis try Tax 

Contract for Deed 
Holder of ass ignment 

Rea l estate acquired by village 

Personal Property 
Lien- Dist ress Proceedings- Attaches on May 1 of year when 

a ssessed- When assessed persona l property subjec t to lax 
payment is sold or to be removed from county. distress 

149 
150 

proceedings may be initiated ................ ... .............. .. ...... ... ...... .... 232 
Motor Vehicles- Trailer house assessed as Personal Property on 

May l - Motor vehicle registration tax fol' same calendar 
year paid thereafter-Owner's remedy ...................... .............. 233 

Ownership - To be taxed against person acqui ring at auction 
sale on May 1 .. ...... ...... ....... ......... .......... ..... .... ............. .... 234 

Situs-Merchant or manufacturer ... .................. 235 
Vessel tonnage- Lieu provision determined as to taxes...... .... 226 
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'1' /\ X AT ION----cont . 

Renl Property 

Da te Ta xa ble 
Building re moved between 'May 1 and first Monday in Jan ~ 

uary .... ...... ............... ............. 2:l7 
Proper ty acquired by g ross ea rnings taxpaye r aftc l' a s-

sessmenl da le t a xable for CUlTent year. ................... 238 

Tax List 
Undi vided in te rest acquired by sta te- How handled ......... . 239 

T l'Ili ler Coach Pal'ks 

F ees arc no t in lieu of tuxes .. 

Village-Land detached and annexed 
Indebtedness existing priOl' to annexation ..... . 

Hede nl l)t ion 

Expiration-Notice of-Cost thereof- Amount of- Assignee of 
cert ificate after such notice g iven by county officials must 
serve ............... . 

T ax-Forfeited Lands 

Conveyance - To governm ental subdivision f or public usc-

133 

18G 

240 

Reconveya nce fol' nonuse 0 )' aba ndonment ......... ............... 24 L 

Easements - A ud itol' a utho ri zed to gnlnt easement or pe l'mit 
for elec tl'ic power lines- Not fo J' dl'ainage dit ch.. 242 

Repul'chase 

For merl y owned by m unic ipali t y may be repurchased a i ' 

applicntion f or conveya nce made ...... .. ... _..... 243 

P urchase agreement- Defau lted 244 

Sa le-Specific land may be sold- Veterans' privileges. Conser-
va tio n- Agricultural lands ........ 245 

Ta x Lien- E xisting at time of tax fo rfeiture .... 9 

T E ACH E RS- See "Educa t ion" 

T E LEVIS ION 

Insurance 

Repa ir Cont racts ...... . 72 

TO\VNS- Also see " Municipalities" 

Assessor 
Compensation- JlIl·isdict ion ... ................. .... ... . . ............... 142 

Hua rds 
Bi ll boards- Authorized to g ran t pe l' mit s ... .... . . .............. 182 
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TOWNS-cont. 

Boards- cont. 

Hall 

Buildings-Powcl' to ,'cgulatc construction- May em ploy in-
s pector 

Legal services- When members s ued .. 

Licenses- Liquor- May not issue .... .... ...... ............. ....... .......... . 

Isa 
104 

75 

Meeting s- Hcn rings-Continued or adjoumed ........ ................. III 

Rea l Estate- No authority to purchase an option to buy ....... ..... 189 

Tax levy-To build storage warehou se. 190 

Failure of town to use property .............. ............ ...... ....... .. . . ..... 19 1 

Hoads- Also see "H ighways" 

Abandonmcnl- Advc l'se possess ion- Reope ning-Title ...... ......... l in 
Bond Issue- Maintenance equipment... .. .................. 9G 
Establi shment-Petition- Heal'ingl'i .......... t) I 
Fence- Re moval .... ... .. ....... .......... .. ........ 120 
Line Road- Maintenance 118 
Proceedings- Lying ent irely within one lown ..... ..... ........ 112 
Streets- Town may petition to vacate ....................... ... .. ..... ............ 121 
Traffic regulations-Right to ndopt- Town held to be n munici -

pal ity ......................... ... .. .. .......... .......... I ;l(i 

Town System of n e lie f- Also see "Soci al We lfal'e" 

ReimbUI'scmcnt to City by County - Claims - Liabili ty o f 
coun ty, must be pa id in fu ll ........ ........ .... .. ... . 208 

Two years o f rcs ident!e in county rcquired, whe thcr cou nty 
under cou nty 0 1' town system of re lief.. .. .................... 207 

TnAFFIC REG ULATI ONS- See also "Highways," "MotOI' Vehicles ," 
"Ordinances" 

Drivers 

Drunken 

Conviction- Prosecution- Double Jeopardy . 
Operating ca l' unde r influ em'e of 3 .2 beel'. 

License 
Fee-Moneys rcceived 

Emergency Vehicles 

:3 1 
32 

11 

Red Lights and Sil'ens ................. . .. ..... 122 

I:)arking 

Cities and Villnges - May enact regulat.ions not inconsistent 
w ith traffic code ........... . .............................. . 123 

Meters- U se of profits.... ........................ ... .. ... .. ....... ......... ....... . !)fj 

Ove l'time- Fines- Envelope ticket plan not authorized 124 
Unattended Vehicle-Removal at expense of operator 01' ownel· .. 125 
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TRAFFIC IlEGULATIONS- cont. 
Speed 

Towns-Limits 
Must be approved by commissioner of highways ................... 126 

Stop Signs 

Streets- State Aid Roads ..................................... .............................. 114 

Trucks and Semi· Trailers 

Equipment-Wheel Flaps ._ . ........... ... ............ __ ............ ......... _ ............ 127 

Violations 

Village Ordinance-J udicial authority ....... ...... ... .... ...................... 16, 17 

TRAILER COACH PAIlKS 

Distribut ion of f ce ... 
License .. .. .......... __ ...... . 

TIlEES 

Land for agricultural development 

Plant ing nursery trees, using gl'owing tl'ces for ornamental 

101 
133 

purposes, and fmit trees, etc., for landscaping.... ............. ...... 2 

v 
VETEIlANS PREFEIlENCE-Also see "Mili tary" 

Probation Officer- Law not applieable ........... .......... ....................... . 

Public Employees - 1\1 innesota resident entering armed forces 
of U. S. through National Guard unit of adjoin ing state 

147 

entitled to ............... ... ................................. ..... ............... ............. ... 8 L 

School Employee - Employee who was veteran entitled to ap­
pointment to fill vacancy in school district over non-veteran 
of said district with greater seniority. Agreement between 
school distri ct and local union C.I.O .. ... ... ............ ................... 82, 83 

VETEIlANS PRIVILEGES 

Soldier receiving pens ion- Serving as election judge ........ ........ ... 65 
Tax-forfeited lands-Purchase ..................... ...... ............................ 245 

VILLAGES- See "Municipalities" 

VOTEIlS and VOTING- See "ElecLions" 
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w 
W ATEUS- See "Conservation" 

WELFARE-See "Social Welfare" 

WORDS and PHRASES 

Adjoining Room 
Conviction _ ...... __ ___ . 
Countrywide Relief _. 
Disability .. ...... . 
Disqualification .......... . 
Enclosure .... .. __ 
Vacant and Unoccupied 

:ZONING- See «Ordinances" 
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....... .... . 74 

... ... ........ 160 
. ... ...... ........ 101 
................ 19 
.......... .... .. 19 

210 
41 
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STATUTES 

CONSTITUTION OF M.lNNESOTA LAWS OF 19019 

Article Section Opinion Chll.llter Section Opinion 
I , 33 21 i '2< 
I , 31 74() " 2 11 
V I 8 17 
V II 1 70 
Vll 3 71 LAWS 01" 1951 
IX 1 218,219,228 

CiulIl tcr Section Bubd. Opinio n 
166 '" SPECI AL LAWS 1879 203 '42 

Chllptcr Section Opinion 
21 3 m 
235 179 

" " 85 '54 11 
256 98 
321 162 

SPECIAL LA WS 1885 332 62 

'" '" C huptcr Section O.l inio n 375 159 
!l5 ,. 378 " m <3 

m " GI';NE RAL STATUTES 1894 m 188 
m 19. 

thRllter Seet.ion OpiniOIl '" t !\;1 

1824 · 182 7 118 '" 
, 101 

HI 223 
m 132 

LAWS OF 1895 '" 145 ... ,<3 
Chlll}l c r Section Opinion 523 229 

8 '" 
531 153 
54. 229 
54' 60 

LAWS OF 1899 '55 132 
56' 4 13. 

Chapter Section Opinion 61. 200, 201 
510 4 199·A 

" "' 62. 1 1G& 15' m 64. lZ1 
'94 Title II, 206 " LAWS OF 1911 '" Title IV. 403 80 
706 .. 

Chllp t..,r Section Opinion 

'54 11' EXTRA SESSION LAW S Ot' 1951 

Cha pter Seetion 8111.1d. Opin iu n 
LAWS OF 1913 I 158 

Chllpt ... r Sl~tiu n Olliu iv ll 
I 51 2Il 

23& 111 
MI NNESOTA STATUTES 1945 

I~ AWS 01<' 1917 Section S ubd. 011 inio n 

t;hKIJ l~r S<-'Clio l1 U IJi n io n 
106.19 • 106.485 • m 10 282.0;U to 282.037 245 

LAW S OF 19%1 MI NNESOTA STATUTES 19019 

e ll/'Iller S<-'Ction OlJ inioli Section Subd. Opinion 
111 94 18.31 -1 8.43 1 

36.67 30 
60.02 " LAWS 0 .' 190 88.04 169 

106.031 , 
Chapter S<-'Ctio n Opinio n 106.231 • 
'" 91 106.271 3 

106.34-106.37 1 , 
LAWS 01<' 

1 06.381-1 06.391 , 
1945 106,411 , 

Chn.ph:r Section O lJiniu1l 
106A2 1 , 
106A71 4 

'" 69 106,471 'Ib) • 

, 
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STATUTES-Continued 

S<'<: tion Subd. Ol>inion Sectio n SuLlI. Ollinion 
106.-47 1 • , 212.05·212. 15 190 
10G.561 6 212.:111 ... 
106.66 1 5 216.42-2 16.45 21\ C halltCI" 

~HI.3!). 219.40 "' 11 \ 17:1 
Sectio n Chnllter 
117. I S 52 2:12 212 . 
122.0 1 2 " Section 
122. l ii " 256. 12 14 20r. 
122.23 <II 256.1 :1 (2). 14) 202 
122.28 70 25r..2G 20' 
124.10 65 2i>fi.72-2G6.S7 206 
12!i.Or. 2 ,,~ . 46, 3D, 1)4 260.02 203 
12G.Or. , 58 260,OS 20::1 
12G.Oii 12 61 260.0n \47 
125.0(;5 7 50 260.2 1 18 
125.07 \ " 260.22 18 
126. ] 8 2 " Z60.aS 20a 
126.02 50 26 L 07 206. 207 
127.0 ", " 2r.1.07 3 205 
127.05 " 26:1. 0:1 (2) 205 
128. 082 58 263.10 208 
128.22 " 270.07 220, 221 
13l.J " 5!1 272.0:1 1 215, 21 6 
132.01 " 272.0:\ 2 ( 2) 236 
132.05 58. 57 272 .:11 238 
1:\2.07 " 2i2.4~ 15 1 
U O.43 23 272.50 232 
153.01 2 20' 2n.51 2:12 
157.0] 21' 273.01 234. 238 
157.0 ;1 2\0 27!l.O2 222 
160.0 1 " 11 . 273.0:' m 
HiO.O I·lliO.!!! 117 27R.05 14. 
160.07 115 273.01i 14' IGO. 19 117 2n.O~ 14' IGO.27 120 273.1:1 6. 7. 76 2240.225 
160.:140 " 182 2n. l :! 7 217 
160.:17 2 11 5 273.29 235 
160.3 7 3 11 :1 274.0!l 222 
160.4 :1 r. 2. 3. 5 115 275.0:\ 231 
160.4 3 6 11 6 27G.OJ 236 
160.4:11 , 11 5 279.0 1 227 
160.47 "' 279.02 227 
HiO. ·IR 11 5 279.0:\ 227 
161.0.'\ 128 279.0H 227 
1Ii2.01 "' 279.07 226 
If;:!.! :1 111 .112 27!) .OR 226 
16:1. 15 111. 112 27!1.24 226 
16:\. 17 11 2 27 !1.!\:1 243 
I r.IUI 1:\ i. 23:\ 2R I .02 226,2400 
16H.U 1 f. 122 2R 1. 24 240 
1 G!l.O!l 123 28 1.:1 7 227 
1 r.!1.04 123 2S2.01 24 1, 2403 
lli9.12 31.32 2,112.0:1 1 2 
1 fifl . 14 2. f. 126 2,112.:141 244 
Ili9.:10 11. 2117. 05 15' 
]69.:14 12:\ 287.OfI 14. 
1r.!).511 , 122 289.0 1 236 
J69.li4 , 122 :106.025 \87 
1r.9.r.1!; 122 :l 14 . U on ,. 
197. 013 " 325.08·325. 14 8' 
1!l7.405 , 83 325.53 (2) ,. 
HI7. oI I) c l " I~I. 81 825.540 ,. 
201.15 68 :126.25 '" 20 1.1 7 2 66 :126.262 \32 
20 1. 25 67 :126.32 182 
201.2r. " .'1 40.01 17' 
202. 1!1 21) ~4 0.07 6 76 
202.26 25 3400.07·340.010 73 
202.27 2S 340. 11 2 " ZOll. 17 6 :1 :1 40.11 \0 76 
205.07·205. 17 25 :14 0.7:\ \ 77 
20ri.f)1 65 :)40.73 1 78 
20Ci.70 " :\51. 02 (5) 160 
21 1.:\:1 20 :)1)7.18 152 
212 .0 :1 10. 357.21 ,5< 
2\2.04 190 :157.22 12 
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STATUTES-Continued 

Sectio n Subd . Opinio n Se<:lh,n Su lld. O f)in iu n 

357.23 12 465.56 102 
360.07 1 176 465.5 7 102 
365 .10 (9) 100 465.61 8. 
365.10 f 11) 18' 47 1.H 8 
365. 14 190 "iJA Ii 14:1 
365.37 171 471.56 103 
365.43 108 47 1.60 " 366 .01 183 471.69 IU8 
866.2!1 10. C h~lltc\' 
366.2 4 10 \l m " :166 .25 109 Sectiun 
:\68.0 1 7ii, 12 1. 139, 18:\ 475.51 " 22:\ 
:175.05 ( 5), ( 6) 146 475.0 I , ()I) 
:175.0r. 146 475.02 1. 2 " 375.07 148 475.52 I 188 
375. 08 148 >175.58 J ( ,I) !Hi 
:n5. !.~ 99 475.60 " :'175.191 194 <175.65 97 
375.21 " 475.66 47, 103 
:176.01 199 475.70 4ii 
376.06 107 486.0:\ 10 
:176.28 ct llt.'(l. 200 488.0 5 19, I" 
376.64 193.200 488.0!) 17 
382.265 10 488.22 18 
385.4HI 10 500.20 2 19 1 
386.39 151 50 l. t l (7) I" 387.03 I" 507.02 " 381.1 :1 156 525. 60 " 387.29 15. 525.754 155 
388.05 " 541.023 191 
390. 11 26, 27 571. 66 167 
393.01 2. 3. 5 202 574.2 1i .0 
:H13.08 231 574 .28 . 0 
4 12.0 11 ct !Jt.'tJ. 18' 574.2!! 90 
412.06 1 185. 186 574.30 ' 0 
412.075 192 593.04 12 
412.08 1 191 593.05 12 
412. 111 163 . 169. 170. 1!J6 600. 135 195 
412. 13 1 142 6 10. 19 22 
412. 151 162 . 163. 175 GI0.3 1 " 412. 1!!1 I.' 181 li 10.3S 22 
" 12.2 11 21. 1:16 . 1!)2 G10.3 8 157 
41 2.22 1 196 6H .OI 34. 35 
412.221 r. 16 1 6 1.t .OG " 4 12.221 6 13G r. 14 .07 " 41 2.22 1 " 187 1i 14 .20 2G 
4 12.22 1 16 10:1 6 16.01 34. 120 
412.221 21$ 17. 61 6 . 11 22 
41 2.22 1 28 183 61 6. 12 22 
412.22 1 29 18 1. 183 6 17.60 178 
412.2:\1 18O 6 17.6 1 22 
412.24 1 103 6 17.6:1 22 
412.261 1:16 6 17.71 5 22 
412.3 11 .. fi IS.OI " 20. 
412.3:H 84. 16 1 62 1.20 " 41Z,:Ui 1 84 62 1.26 37 
412.36 1 84. 161 622.04 28 
412.401 137. 138 62 7.01 :t:l 
412.40 1 to 4 12.411 1 136 628.43 12 
41 2. 421 138 628.4!! 12 
41 2. 43 1 13 7. 138 630. 18 29 
41 2.58 1 175 633.0 1 17 
4 12.851 121 633.2 7 " 412.901 54 633.33 15 
41 2.921 l Si 6:n.06 157 
C hapte r 640.52 157 

'" 92 (;4 1.0 7 22 
Sectio n 642 .04 22 
0143.09 197 6<1 ;.1.01 22 
443 . 10 197 64 3.0 2 22 
4013. 11 197 641)':'! 7 10. 
462.0 1 18 1 64 5 . .t4 r. 214 
462.4 45 6 12' 6·15.4017 • 16' 
46Ui25 6 129 648.39 I , • 21 


